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Courts  Reported  During  the  Period  Covered  by  this  Volume^ 


ffUFHEME  OOUBT— First  Department. 

Qmmd  Term  JvMka, 
CBASLBS  H.  YAK  BRVm,  Paranw  JmncH. 

ABaOOUTB  JU8TICB8. 

JOHN  &  BRADY.  CHARLES  DAIOEIA 

CHARLES  H.  TAK  BRU27T.  QEORGK  P.  AITOREITB. 
JOHN  B.  BRADY.  EDWARD  PATTERSON. 

QEORGE  a  BARRETT.  UORGAN  J.  O'BRIEN. 

ABRAHAM  a  LAWRENCE.     GEORGE  L.  INGRAHAILS 
miss  BEACH.* 


Second  Department. 

General  Term  Ju^icea. 
JOSEPH  F.  BARNARD,  pREsmiNa  Jnsncs. 

A88O0IATB  JDBTICBB. 

JACKSON  O.  DYKHAN.  CALVIN  E.  PRATT. 

JiuSiea  cf  the  Second  Diatrid, 

JOSEPH  P.  BARNARD.  EDGAR  M.  CULLEN. 

JACKSON  O.  DTEMAN.  CHARLES  P.  BROWN.* 

CALVIN  S.  PRATT.  WILLARD  BARTLETT. 


*Oiie  of  the  jadges  of  the  superior  court  of  the  city  of  New  York  deslenated  by  th« 
^oreroor  to  lyud  anmlt  court  and  special  terms  of  the  supreme  ooiift  In  l£fi  «ity  oTNew 

'One  of  the  judges  of  the  court  of  common  pleas,  designated  as  abov& 
*App<dnted  to  seoond  division  of  the  oonrt  of  appeals. 

{iilJ 
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SUFKBHE  OOTJItT— Continued. 

Third  Bepartment. 

General  Term  Justices. 
WItiLIAU  L.  LEABNED,  PitsaiDiBe  Swram, 

AaSOOATK  JUSTICXS. 

JUDSON  a  LANDpN.  STEPHEN  U  UAYHAK. 

JuOues  cf  the  Third  District. 

WILLIAM  L.  LEARNED.  STEPHEN  L.  HAYHAJt 

AI/rON  B.  PARKERi  SAMUEL  EDWABD& 

EDGAR  L.  FURSMAN. 


JusUees  <if  As  PawrOi  Distriet. 

FROTHINGHAM  FISH.  CHARLES  O.  TAPPAH. 

JOSEPH  POTT£R>  JOHN  B.  PUTNAM. 

JUD30N  S.  LANDON. 

Fourtli  Department. 

General  Term  Justices. 
GEOBOE  A.  HARDIN,  PBEaiDina  ijSBTam. 

iUSOCUTB  JU8TIGBS. 

OELORA  K.  MARTIN.  MILTON  H.  MERWIN: 

Justiees  <^  tAe  District. 

MILTON  H.  MERWIN.  IRVING  G.  VANN.< 

JOHN  a  OHURCHILL.  GEORGE  N.  KENNEDY. 

GEORGE  A.  HARDIN.  PARDON  a  WILLIAMSL 


Juriiees  qf  the  Sisiih  Diatriet. 

DAVID  L.  FOLLETT.t  CHARLES  E.  PAREEa 

CELORA  B.  MARTIN.  GERRTT  A.  FOBBE& 

WALTER  LLOYD  SMITH. 


■Anpointed  to  second  division  of  the  court  of  apiwals. 
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BUFBEME  COUB.T— Continued. 

Fifth  Department. 

Oeneral  Term  Jutiica. 

CHAIOjBS  a  DWIGHT,  FBESiDiHe  Jubtha 

AiBocura  JURicata. 
JTRANOIS  A.  HACX>HBBa        THOltAS  OOKLBTT. 

Jiuficea     ihe  Seveitdt  DigtrieL 


CHARLES  a  DWIGHT. 
FRANCIS  A.  UACOHBER. 
WILLIAM  RUUBEY. 


GEORGE  B.  BRADLEY.! 
WILUAU  H.  ADAUa 
JOHN  M.  DAVY. 


Justices  qf  the  Eighth  Di^rict, 

CHARLES  DANIEIA  THOMAS  CORLETT. 

ALBERT  HAIGHT.J  HENRY  A.  CHILDl 

LOUAN  L.  LEWI&  JOHN  &  LAMBERT. 


COMMON  FIJBAB  OF  NEW  YOBK  OTFY  AND  OOtTKTT. 

JOSEPH  F.  DALY,  Chief  Judob. 
MILES  BEACH.  HENRY  W.  B00K8TAVER 

HENRY  W.  ALLEN.  HENRY  BI8CH0PF,  Jb. 

ROGER  A.  PRYOR,* 


SUFEBIOB  OOUBT  OF  THE  CITY  OF  NEW  TOBK. 

JOHN  SEDGWICK.  Chief  Jddok. 
JOHN  J.  FREEDMAN.  RICHARD  O-GORMAN. 

CHARLES  H.  TRUAX.  GEORGE  L.  INGRAUA3L 

P.  HENRY  DUGRO.  . 


GZT7  COtTBT  OF  NEW  TOBK. 

DAVID  MoADAM,  Chief  Jdstick. 
SIMON  M.  EHRLICH.  ROBERT  A.  VAN  WYOK. 

.   HENRY  P.  HoGOWN.  JAMES  M.  FITZSIMON& 

LEONARD  A.  GIEGERICH. 

■Appointed  to  Mcond  division  of  the  ooort  of  appeals. 

*  Aniolnted  Ootober  8, 1890,  for  unexpired  term  of  Chief  Jndfce  LABBniOBit.TeelgBed. 
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N.  H.  CLEMENT,  Cnm  Jqimib. 
AUOnSTUB  TAN  WTCE.        WILLUU  J.  OSBOIOn. 

StTFERtOR  COnitrt  OP  BtrVPAliO* 

CHARLES  BECEWITH,  Ceup  Juimb. 
BOBSBT  a  Tmj&  EDWARD  W.  HATCH. 


CASES  REPORTED. 


Al)b67  T.  Taber    548 

A.  B.  Clevolaiid  Co.,  Fhenlz  Nat. 

Bank  T  878 

Acbennaa  t.  Astoria  Veneer  Hills  & 

Lumber  Co  038 

Ackennan,  Dovala  t.   6 

Adam.  FuBco  t.   785 

Adama,  Ledererv  481 

Adams,  Tborp  t.   41 

Adams,  Thorp  T.  478 

Armaria  Sicula  Sooieta  Anoni- 

ma  di  Traaporti  HaritUmi,  West- 

errelt  v   840 

AltkiD,  Kew  York  Life  Tns.  Co.  t.  849 

AlbaoT  Ins.  Co.  t.  McAlUater  396 

Aldrich.  People  t.  464 

Ailen  t.  Allen  585 

Allen  T.  Stead  SSft 

AUerton,  Roaaen  t.  

American  EncaosUe  llllng  Co.  v. 

Reich.  775 

AmericanGlncQSeCo., Flanoigan V.  688 
American  L.  ft  T.  Co.,  Cromwell  v.  144 
American  Steam-Boiler  Ins,  Co.  T. 

Schiffer  9S8 

Anderaon,  Carter  T.  868 

Anderson.  Chatno<^  T*......,.....  6S0 

Aaderson.  dark  t  739 

Aadrew,  Eaxla  Bqaan  Mannf  g  Co. 

T.  .„.   244 

Andxewa  t.  Brewster  824 

Anglo- KevadaAMur.  Corp.,  Spring- 

■TV.  S8S 

Appleton.  Kewball  ▼.   60 

Armstrong  v.  Gemania  Fire  los. 

Co  ,  944 

AmeU  T.  Hill  8U1 

Arnold,  Cbwen  T.   95 

Amstein  v.  Baiilenbeek  701 

Arthur.  Kennedy  v.  661 

Ash  V.  Pumell   54 

AsbbenTT.  Town  of  West  Seneca..  806 
Aatoria  Veneer  MUlaft  Lumber  Co.. 

Ackennan  t.   528 

AUanticAve.  B.  Co.  t.  JohDSon....  106 

Atlantic  Ave.  R.  Co.,  Enlng  v.  626 

AtlaoUo  Ave.  It  Co..  Walker  v  742 

Atlas  a  S.  Co.,  BIdridge  t.  468 

Aoerbach  t.  HcQoTem  655 

AtwUn  V.  WHson.....  566 

Ansiio.  Brigga  v.  944 

Antomatlo  Bank  Fnncb  Co.,  Skflton 

T..„  ^   956  > 


Avar;  T.  KewTonlclCbtlkii;  Ook.. 

Bab  T.  Hlrschbafn. . .   778 

Bab  cock  r.  Benson  455 

Babcock  t.  Stimmel  »  608 

Bache,  In  re  «.  191 

Bagley  t.  Jeunlngi  886 

Bailey  T.  Eincaid  S94 

Bailey,  Crouse  ▼  910 

Baker  T.  Croeby  575 

Baker,  McMecban  r..,..  781 

Baldwin.  Pechrv  TDS 

Banks,  DoQglas  r.  968 

Barker  r,  Crawford  887 

Barker  t.  Town  of  Onregstchle...  943 

Barnes,  Ramsay  T.  950 

Barr,  People  v.,  947 

Barr  Co.,  Eagle  Tube  Co.   713 

Barron,  Cnndall  ▼  164 

Barstow  Stove  Co.,  RIdiardson  ft 

Boy D  ton  Co.  v  988 

Berwick  y.  GastLith.  &  Eog:  Co. ..  87S 
-Bauer,  Commercial  TJnion  Asaur. 

Co.  7  ffTa 

Bauer,  French  r   69 

Bauer,  French  t..  70S 

Bauer.  Yietor  r  100 

Bauer,  Woarms  T   S9 

Baumgarteu,  Roberts  v  699 

Beach  v.  Cilv  of  Elmira  918 

Beach.  BggfeBton  v  625 

Beacon  Const.  Co.,  Sherman  T  809 

Beard,  Gaskell  v  S99 

Beattv  T.  Theleinaan  951 

Beatty  t.  Theleinann   952 

Beck,  In  re  199 

Beck,  Darker  v   94 

Beckwith,  Carter  t  170  . 

Beckwith,  Carter  v  944 

Beebe,  In  re  523 

Beecber,  Terwtlliger   884 

Beeckel  v.  Imperial  Council  of  the 

Order  of  Uniteil  Friends  821 

Bell  T.  City  of  Rochester  805 

Bell,  Reid  r  954 

Bencke  Lithograph  Co.,  Koel  T. . . .  589 

Benedict's  Will,  In  re  253 

Benesch  T.  John  Hancock  Mat.  Life 

Ins.  Co  848 

Benesch  T.John  Hancock  Mat.  Life 

Ins.  Co  714 

Benjamlnv.  Public  Service  pQb.  Co.  30(1 
Bennet  v.  Washington  Cemetery...  80S 
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Bensoa.  Bsbcoek  t  45S 

Bergtaolz,  Kene  ▼   MS 

Berjfman     Wolfl  691 

Bergman,  HcRobertB  T  106 

Beniabo,  Riccitelli  T  968 

Bernhard,  Smith  t  «  961 

BeTDbardt.lSmithT  906 

Bernheimer.  Nirdlinger  T  609 

Betoinger,  People  T  916 

Better    Prudenlial  Ina.  Co   70 

Bidwell,  PreyerT   71 

Blen,  Sprioffer  t  968 

Biggart  t.  Manhattan  El.  R.  Co. . . .  964 

BiUiDgs  V.  Fltchboreh  B.  Go  887 

Birdsall,  Sloan  t  8U 

Bird's  Estate.  In  re  896 

Blackhurst,  People  t.  669 

Blackhurst,  People  t.  676 

Blackhurst,  Rector,  etc. ,  of  the  Prot- 
estant Epiicopal  Chnrcb  of  St 

Stephen  r.   669 

Blake  t.  Harrlgan  309 

Blake  t.  Voight  718 

Blakeslee,  In  re.....  KSO 

BlankmanT.  HcQoeen.....  609 

Blias  T.  West  874 

Blossom,  Makin  T  941 

Blow's  Estate,  lure  198 

Blumentbal     Lynch  882 

Bly.  Peden  v.   956 

Board  of  Education  of  the  City  of 

Brooklyn,  In  re.  780 

Board  of  Education  of  the  City  of 

Cohoes,  People  v   ...  296 

Board  of  Foreign  Missions.  In  re . . .  810 

Board  of  Health  t.  Valentine  118 

Board  of  Home  Missions,  In  re  811 

Board  of  Police  Com'ra,  People  v..  841 

Boehm,  Eberspacher  T,...  ,  404 

Bolt  T.  Hausor   866 

Bolt  T.  Hauser  868 

Borden,  Younga  v  941 

Bork  T.  Martin  569 

Boston  Chair  Manuf'g  Co.,  Hyman 

T   63 

Boyce,  In  re   684 

Boyd.  In  re  950 

Boy  ton  v,  Laddy.  948 

Bradley,  People  T  594 

Brady  T.  Martin  434 

Brady,  People  v   711 

Brenlck.  Todd  t  058 

Brewster,  Andrews  T.   824 

Brewster,  Moeller  t  484 

Brien's  Estate,  In  re  523 

Briggs  T.  Austin  944 

Briggs  T.  Briggs  948 

Broe  T.  Setan  958 

Brooklyn  El.  R.  Co.,  In  re   161 

Brown,  Bushman  v   1 

Brown.  Schell  t.  917 

Browne  t.  Perris   97 

Browne.  Winchester  t.   614 

Brown's  Estate,  Id  re  785 

Back  V.  Webb  617 


Bnllnger,  Oberlfes  v.  «  864 

Burke  T.  Jackson   3 

Burr  Brewing  Co..  Field  ▼.  958 

Bartli  T.  Casiidy  959 

BoahmtD  T.  Brown   l 

Bntler  t.  dty  of  Otwogo   944 

Bymei,  Inro  118 

Callwhan  T.  Hew  York  Osnt  A  H. 

R  K.  Co  944 

Cameron,  MacWhInnle  r   20 

Camp,  McLaughlin  f.  966 

Carnaghan  t.  Ezporten*  ft  Frodno- 

ers"  Oil  Co  172 

CarnrightT.  Gray.   278 

Carpenter.  People  t.  862 

Carter  r.  Andenon  888 

Carter  t.  Bockwlth  170 

Carter  v.  Beckwith  944 

Case  T.  Mannis  248 

Case     Phceniz  Bridge  Co  724 

Cassidy,  Burtls  t  9§9 

Cavanagfa  t.  Ocean  Steam  NaT.  Co.  647 
Central  Park,  N.  A  S.  R.  R.  Co.. 

Hogan  T  688 

Chadwick,  TTMon   960 

Chapman  t.  Comstock  920 

Chapman,  Graham  t  818 

CharnockT.  Anderson  689 

Chase  r.  Warsaw  Water- Works  Co.  048 

Childs,  Horton  t.  797 

Church,  Keenholtz  t.   948 

City  of  Brooklyn.  In  re  943 

City  of  Brooklyn.  Merz  T.  77b 

City  of  Buffalo,  People  t.  814 

City  of  Cohoei,  Langlois  t,  OOS 

City  of  Elmira,  Beach  t  918 

City  of  Elmira,  Llneer  t.  946 

City  of  New  York,  In  re  941 

City  of  New  York  t.  Finn.   680 

City  of  New  York  Tradesmen*! 

Nat  Bank  of  the  City  of  Now 

York   96 

City  of  New  York,  Ellis  T  894 

City  of  New  York.  Paige  t.  406 

City  of  New  York,  Phelps  ▼  657 

City  of  New  York,  Redmond  T.. . . .  782 

City  of  New  York,  Schell  v  940 

City  of  New  York.  Smyth  t  688 

City  of  Oswego,  Butler  T  944 

City  of  Rochester,  Bell  t  805 

City  of  Syracuse,  Simmons  t.  947 

City  of  Syracuse,  Smith  r.....  947 

City  of  Syracuse,  Sweet  t  114 

City  of  Utica,  Lower;  t.  946 

City  of  Watertown,  Wood  t.  8»4 

Clare  t.  Crittenden.  610 

Clark,  In  re  Oil 

Clark  T.  Anderson  729 

Clark,  Hulbert  t  417 

Clark,  Wilder  T  688 

ClarksoD  t.  Young  663 

Cleulghan     McFarland  710 

Cleveland  Co.,  Phenix  Nat  BankT.  878 
Clnta,  La  Roe  t  948 
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Pan 

Cohen,  Goodman  v.   65 

Cole  T.  Millerton  Iron  Co  

Colo  T.  Robv  357 

CoIe.RuQdell  v  944 

Coleman.  Walla  t  907 

Collins  T.  CoIUds  941 

CoUini  r.  New  York  CeuL  A  H.  R. 

R.  Co  808 

Collins.  Parker  v  109 

Columboa.  H.  Y.  &  T.  R.  Co.  t.  £1- 

liB.  768 

Commercial  TTnfon  Asaur.  Co.  t. 

Bauer.  

Compania  Tranaatlantica  Espanola, 

Oceanic  Steam  NaT.  Co.  T  738 

Comstock.  Chapman  T...  920 

Cooant.  Palmer  t.  917 

Cooley.  McDermott  ▼  408 

CoDnecticQt  UaL  Life  hit.  Co.  t. 

Van  CampoD   108 

ConDer.  Owen  t  853 

Conway's  Estate.  In  re  606 

Cook  T.  Matteson  573 

€ook.  Farrell  T  8:^6 

Cotdey,  Eelaey  t.  74S 

Coomba.  Inre...  650 

CooperstowD  &  0. V.  It.  CcEeese  v.  945 

Cornelioa  r.  Reiser  904 

Corning  T.  Roosevelt  758 

Cowcn  T.  Arnold   95 

Cowie,  In  re  888 

Cram  ▼.  Eqnftabla  Acc.  Ass'n  of 

BiDgfaamton.   462 

Craodall  T.  Barron  164 

Cranston  T.  New  York  Cent,  ft  H. 

R  K  Co.  216 

Crawford,  Barker  v  837 

Crawford,  Nickerson  t.  608 

CreigbtoD.  Haynes  t,.  490 

Creighton,  Haynes  r.  493 

treighton,  Vernon  T  493 

Criltenden,  Clare  t  619 

Cromwell  v.  American  L.  &  T.  Co.,  144 

(  rosby.  Baker  v  575 

Croaher,  In  re.  604 

Crosa  V.  National  Fire  Ins.  Co.  of 

the  City  of  New  York.  94» 

Crouae  t.  Bailey  910 

Culver,  Howes  ▼  945 

Cuiran,  lIcGoarty  v.  777 

Cnr^  T.  Cartin  987 

Curtfn     Curtin  988 

Curtis  T.  Harphy  796 

Cusaek  T.  Tweedy   IQ 

DaltOD.  KorquistT.  861 

Daly  V.  Wise  958 

Daly,  Gilpin  t.,  two  cases   6 

Damon  t.  Kow  York,  N.  H.  A  H.  B. 

Co.  955 

Daanerleln.  HaU  T  954 

Darker  v. Beck...   94 

Dasey  t.  Skinner  831 

Dasey  t.  Skinner  828 

Dator,  Thompaoo  t  944 


Pan 

Day,  Griggs  v  8WS 

Decker  v.  Qardner  888 

Deeley  v.  Dwight   60 

De  Kraft,  Meinecke  t  961 

Delaware  &  H.  Canal  Co.,  Whitta- 

ker  V.  9U 

Demarest  v.  Flack   88 

Deonerlein,  Ball  T  953 

Dennis.  Tuttle  v  600 

Department  of  Pnblic  Parks.  In  re..  176 
Department  of  Public  Parks,  In  re..  170 
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Whitnerv.  Perhacs  766 

Whitney  t.  Whitney  582 

Whtttaker  t.  Delaware  ft  H.  Canal 

Co  914 

Wbittin  V.  Fitzwater.  897 

Wilcox,  Pitkin  v  948 

Wilder  v.  Clark  688 

Wilkin  V.  Tompkins  County  Co-Op. 

Fire  Ins.  Co  947 

Wilkinson  v.  Paddock  442 

Willett.  Ross  V  621 

Willetts  V.  Hatch   73 

Williams  v.  Utica  ft  B.  R.  R.  Co. . .  948 

Williams  v.  Williams  753 

Wilson.  Austin  v.  665 

Wilson,  Huber  v   877 

Wilson  Printing  Ink  Co.,  Kline  v.. .  953 

Winch,  Rittenhouse  v....  123 

Winchester  V.  Browne  614 

Wing,  In  re  161 

Wise,  Daly  v  958 

Withington,  Piatt  v  824 

Wiwirowski  v.  Lake  Shore  ft  H.  6. 

Ry.  Co  861 

Woarms  v.  Bauer   69 

Wolff,  Bergman  v  691 

Wolff.  Frothingham  v  948 

Wolff,  Horton  v  948 

Women's  Hut  Ins.  ft  Acc.  Co., 

Marshall  t  700 

Wood  v.  City  of  Watertown  864 
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Woodford,  DrakeT....^  613 

Wood's  WlU.  In  r«  157 

WooUey  t.  Long  leland  City,  two 

cases  942 

Work  T.  Rexford  »  416 

Worman  T.  Franktsh...,,.   851 

Worman  t.  Ftaoklah...  951 

Wuytack,  Shdaila  t  431 

Wyatt,  McCleUso  t  686 

Wyckoff  V.  Union  Utw  &  Tyuat  Co. 

of  CleT«lui4  •  ■  488 


Wynkoop  t.  Van  Beuren  8TO 

Tetter,  Lalor  v  688 

Yost,  First  Nat  Bank  of  Car- 
thage t.  MS 

TouTtg,  Clarkflon  t.  862 

Yoaogs  T.  Bordeo  941 

Youngs  T.  ViUajce  of  Oswego  FaUs  948 

Zerban,  Hannay  t.  577 

Zust  T.  amithlemar.  «  VH 
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[Ftor f(»mv tabtoa Me 4 K.  T.  Snpp.,  71T.  T.  SaWk,and9]S.  T.  S«pp.J 


AdaM  ▼.  ArkMlmnrh  »  .8  N.  T.  Sopp.  MT 

MotloMtoTwt»ofawJlrol^^«|i»iitiaiiBil»l«lwwwft.dwWfc  M 

M.  B.  B«p.  iwr. 

Alkan  t.  Wetteott  ,.,.^....9if,Y.Bnpp.4Sa. 

Ordtrof  ■MMraltwHmwndaBdladaBtBtftf  AmdteoartMlrmad.  M 

N.  B. 

Allen  V.  German-Amflilcanlns.  Co  S  K.  T.  Sopp.  tTO 

jBdgmwt&anncd.  IS  N.  B.  Btp. 

Amdt  T.  New  York  CMt  A  H.  B.  B.  Cb  4  K.  T.  Supp.  988 

JadgBNitaaima.  v)i.B,B*p.Hi. 

Amei  T.  BrOadtra;  ft  S.  A.  R.  Co  4  K.  T.  Supp.  803 

Jndgmant  ftfflrmM.  X  H.  B.  Bap.  MM. 

Ado  t.  Tamer  1  N.  T.  Supp.  238 

Jndffmuit  afllmed.  M  9.  B.  B«p.  IMS. 

Arff  T.  Star  Fin  Ids.  Co   „  8  N.  T.  Sopp.  188 

Jild||m«it  nruwd  aad  new  trial  granted.  IB  H.  s.  B«p.  UTI. 

Anotd  T.  Delaware  A  H.  Canal  Co  1  N.  T.  Bapp.  M 

JadgMit  attuned.  K  H.  B.  B«p.  HH. 

Anaable  Co.  t.  BucraTes  1  N.  T.  Bapp.  48 

Judgment  afflnned.  94  N.  B.  Bap.  I<M. 

AxnUv's  Batata,  lb  re  ..8  N.  T.  Sopp.  698 

Appml  dlsmlnwl.  M  N.  B.  B«p.  »<•. 

BaMn  T.  United  States  Hut.  Aco.  Ata'n.  8  N.  Y.  Sappw  387 

lledon  tor  Mbrtttatloa  anuted.  H  N.  B.  Rap.  looa. 
Bacon  t.  United  States  Htit.  Acc.  Asa'n  8  N.  Y.  Sopp.  887 

Judgment  tvmed  and  new  trial  ordared.  SB  N.  B.  B«p.  8W. 

Baker  t.  Hart  ..8  N.  Y.  Snpp.  845 

Jndgment  raTUied  and  new  trial  grantad.  SB  N.  B.  tMp.  tlS. 

Baker  t.  Oakwood  8  N.  Y.  Snpp.  5W 

Jadgnent  aSroMd.  IB  H.  B.  Bep.  US; 

Baldwin  t.  New  YorkCent  A  H.  R.  R.  Od  9  N.  Y.  Snpp.  481 

Jndsment  afllrmed.  U  B.  B.  Bep.  IMS. 
Ballard  t.  Vehala   .8  N.  Y.  Supp.  K» 

Jndgment  afllnned.  K  N.  E.  Bep.  S6S. 

Barrella  t.  PenDsjivania  R.  Co  4  N.  Y.  Supp.  18T 

Jadgmeot  afflmwd.  M  N.  B.  Bep.  KM. 

Barrtck  ▼.  Schffferdicker  .....1  K.  Y.  Supp.  31 

JndgmMit  nvereed  and  new  Mai  granted.  SB  M.  B.  Bep.  S8B. 

Bassetfr.  Leslie  10  N.  Y.  Supp.  488 

Judgment  alBnned.  SB  H.  B.  Bep.  S8B. 

Bobtatt  T.  Mettopolltan  El.  Br.  Co  8  Iff.  Y.  Supp.  484 

Oidw'  MrilwiiiiiiniiilKimieieiiieil  enil  tlialiiif  ■iWMilnlHimhffliiiiea  MM. 
B.Bep.m 

Boaler  t.  National  Machine  Co  •  .4  N.  Y.  Snpp.  4 

JaagiMntAOnMO.  SB  H.  B.  Bep.  MO. 

Odz) 
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Bowery  Nat.  Bank  v.  Wilaon   1  N.  Y.  Sopp.  478 

Jsdgmeat  raTersed  and  n«w  triai  granted.  !S  N.  B.  Bsp.  Kt. 

Bradford,  E.  &  C.  R.  Co.  t.  New  York,  L.  E.  4  W.  R.  Co  1  N.  T.  Supp.  863 

Judgment  rerened  and  n«w  trial  ordered.  9B  H.  B.  Enp.  4N, 

Brother!    Callfomia  Ins.  Co  8  K.  Y.  Sapp.  89 

Judgment  afflmud.  U  H.  K.  Bsp.  lOH. 

Brown  t.  Rome,  W.  ft  O.  R  Co  1  K.  T.  Bnpp.  286 

Jndffuoit  alllmed.  H  K.  X.  B«p.  IM4. 

Brown  t.  Twenty-Third  St.  R.  Co  4  N.  Y.  Sapp.  193 

Jndgmsnt  affirmed.  M  H.  E.  Bap.  Mi, 

Brown  t.  Walker  8  N.  Y.  Supp.  09 

Order  affirmed.   24  N.  E.  Bsp.  IIOL 

BuhlerT.  Hubbell  10  N.  Y.  Snpp.  854 

Order  aOrmad.  38  V.  X.  Bep.  lOBt. 

Bjme  T.  Enlckerboeker  Ice  Co  ^  4  2F.  Y.  Sapp.  581 

Jndgmeat  affirmed.  MN.  B.Bop.  llOt. 

Cahoon  t.  Bayaud   1  N.  Y.  Sapp.  814 

Judgment  amrmed.  SB  N.  B.  Bep.  S76. 

Campbell  t.  American  Zylonite  Co  8  N.  Y.  Supp.  822 

Jndgment  rsvereed  and  new  trial  granted.  SS  N.  B.  Bep.  SSL 

Campbell  r.  Hew  York  Cent  &  H.  R.  R  Co  8  K.  Y.  Supp.  694 

Jndgment  afflAoed.  M  M.  B.  Bep.  lOH. 

Canajoharie  Nat.  Bank  t.  Dfefendorf  4  K.  Y.  Sapp.  363 

Order  of  gvnwal  term  rerersed  and  Jadgmentorolronltoonrtafflrmed.  S6 
M.  B.  Bep.  4M. 

Church  T.  Borsland  4  K.  Y.  Supp.  958 

Judgment  affirmed,  tt  N.  B.  Bep.  954. 

Cl^  of  Rochester.  In  re  .*  3  N.  T.  Bapp.  349 

Appeal  dUmlMed.  H  N.  B,  Bep.  lOST. 

City  of  Rochester  t.  Campbell  8  N.  T.  Sapp.  353 

Order  of  the  general  term  mereed,  and  tliat  of  apeolal  term  affirmed.  SSN. 
B.  Bep.  m. 

dement  t.  Burtls  10  N.  Y.  Snpp.  864 

Order  affirmed.  M  N.  B.  Rep.  lOU. 

Condict  T.  Cowdrey  5  N.  Y.  Supp.  187 

Judgment  revenedoad  new  trial  granted.  IS  N.  B.  Bep.  MS. 

Conquest  t.  Barnes  4  N.  Y.  Snpp.  696 

Appeal  dInnUaed.  94  ».  E.  Bep.  loee. 

Continental  Nat.  Bank  of  New  York  t.  Crnhj  1  N.  Y.  Supp.  206 

Jndgnenta  rerBreed  and  new  trial  ordered.  IB  K.  B.  Bep.  im. 

Cordova  t.  Fowter  1  N.  Y.  Snpp.  147 

Judgment  affirmed.  SB  N.  S.  Bepw  054. 

Corn  Exch.  Bank  t.  Blre  10  N.  Y.  Sapp.  161 

Jndffmunt  rererwd.  and  final  Jndgment  reaOmd  In  favor  at  dalHidaat. 

SB  N.  B.  B^.  see. 

Corningv.  Ashley  ......4  N.  Y.  Supp.  255 

Judgment  affirmed,   S4  N.  B.  Bep.  UOO. 

Cornwell  v.  Parke  S  N.  Y.  Supp.  905 

Jndgment  affinned.  16  M.  B.  Bep.  155. 

CortwriRht  v.  Village  of  Mt.  Vernon  8  N.  Y.  Sapp.  396 

Judgment  afflnned.  16  N.  E.  Rep.  •64. 

Craighead  t.  Brooklyn  City  R  Co  6  N.  Y.  Snpp.  481 

Judgments  rereraed  and  new  trial  ordered.  15  N.  B.  Bep.  187. 

Crawford  t.  Delaware,  L.  &  W.  R  Co  1  K.  T.  Snpp.  889 

Judgment  affirmed.  H  H.  E.  Bep.  UBl. 

Cromwell  t.  Wilson.  fi  N,  Y.  Snpp.  474  j 

JndgDsnt  afflnned.  X  N.  B.  Jtap.  911. 

Crowley  v.  Murphy  -  10  N.  Y.  Bnpp.  698  | 

Appeal  dismlsaed.  M  H.  B.  Bqi.  MS. 

C^iee  T.  West  3  N.  Y.  Supp.  607 

Jadgmwt  afflnned.  M  M.  B.  Bap.  USB. 

is  N.  Y.  Supp.  750 
7  N.  Y.  Supp.  946 
3  N.  Y.  Supp^  940 

Appeu  oismueeo.  m  fl.  h.  Hep.  iiin. 
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IHckenoD  t.  Scheaer  1  H.  Y.  Supp.  4X9 

JadgmcBt  aamwL  tt  H.  B.  lUp.  lOM. 

DriicoU     Downer  9  N.  Y.  Supp.  139 

Hotfok  to  dtanlM  deoM.  SiN.B.Bq>.UM. 

Dnkes  t.  Eaitero  DistmingCo  4  N.  Y.  8npp.  563 

Judiniaiit  sfflrmed.  SB  H.  K  Bap.  ML 
Dunham's  Will.  In  re  1  N.  Y.  Supp.  ISO 

Jodsmnt  afflnnad.  SiN.B.Iltp.gSL 

Fenr  t.  Manhattan  Ry.  Co  5  N.  Y.  Sopp.  959 

JvdidDait  aflrmad.  9S  If .  B.  Sap.  Hi. 

Finelite  t.  BIqqou  6  N.  Y.  Sapp.  489 

JndfftDMit  Bfflrtnad.  SO  H.  B.  Rep.  lOBi. 

First  Nat  Bank  of  Jersey  City  t.  Lenk  10  N.  Y.  Snpp.  Sei 

Ordar  afflrmed.  tS  N.  E.  Rep.  BBS. 

Fitzpatrick  t.  Sweeney  9  N.  Y.  Supp.  2X9 

Ordar  afflmedL  Si  N.  E.  Rep.  UOl. 

Flaherty  t.  Miner  .....^  4  N.  Y.  Supp.  618 

JsdgBaBt  aSlrined.  SB  H.  B.  Rep.  418. 

Flanders  t.  Batten   8  N.  Y.  Bapp.  738 

Jmdsnuat  afflnnad.  SB  N.  E.  Bap.  SBS, 

FMtehmann  t.  Kewman  S  N.  Y.  Bapp.  608 

JndKmaafe  alllniied.  v  H.  B.  Bep.  Nik 

Ford  T.  Bingbampton  Hydraulfo  Power  Oo  7  N.  Y.  Supp.  714 

order  affirmed.  M  N.  B.  Rep.  lOSS. 

Fox  T.  Vfllaie  of  Fort  Edward  1  N.  Y.  Supp.  81 

Judgment  affirmed.  S4  N.  B.  Bep.  IMS. 

Franklin  t.  Forty-Second  St  ft  G.  a  F.  B.  Oo  8  N.  Y.  Supp.  939 

Jadcnaat  affirmed.  Si  M.  E.  Bap.  lOtB. 

Galway  t.  I7oi411nMr  4  N.  Y.  Snpp.  949 

Jadgmttit  afflmadT  St  H.  B.  Bep.  1108. 

Gamble  t.  Qoeeni  Coan^  Water  Co  5  N.  Y.  Snpp.  194 

Jndsment  raranad  and  saw  Mai  ordOTBd.  IB  M.    Bap.  SOL 

Ganlard  v.  Rochester  City  &  B.  R  Co  S  N.  Y.  Supp.  470 

Jadgment  affirmed.  S4  H.  B.  Rap.  ItSl 

Qenet  t.  Delaware  &  H.  Canal  Co  4  N.  Y.  Supp.  880 

Jodgment  sfflnDad.  SB  H.  B.  Bap.  ML 

Qilmore  r.  City  of  Utlca  9  N.  Y.  Supp.  910 

Jodgment  rsreiMd  and  new  trial  grntad.  IS  B.  B.  lOOB. 

Gnmore  t.  City  of  Utica  9  K.  Y.  Supp.  919 

"  itloB  graawd,  aad  ca 
tann.  S4  N.  B.  Bep. 


UotloB  graandijuid  caae^at  oa  Ilia  aaUadar  for  Scat  Toaadv  at  aact 


Oram  t.  Tillage  of  Greanbosh  8  N.  Y.  Supp.  78 

appeal  dlemlSiad.  M  B.  B.  Bap.  UM. 

Greefl-T.  Dieckerhoit  6  N.  Y.  Supp.  18 

Jadgmaat  afflraiad.  >  B.  B.  Bap.  Sfifi. 

Barbeck  v.  Pupin  8  N.  Y.  Snpp.  895 

Jadgmeat  afflrmed.  SB  H.  E.  Rep.  ni. 

Harnett  t.  Westcott  JiJX.I.  Snpp.  10 

Order  affirmed.  SI  N.  B.  Bap.  lOSt. 

Hart  V.  Kanmburgh  8  N.  Y.  Supp.  237 

Jadgment  revened  and  new  trial  gnwtad.  SB  V.  B.  Bap.  S8B. 

Hastioga  t.  Giles  Lithonraphlo  Co.  4  N.  Y.  Supp.  819 

Judgment  affirmed.  S«  H.  K  Bap.  USL 

Hesdra'B  WUl,  In  re  3  N.  Y.  Supp.  83 

HottoB to amaadraaflMr granted.  HH.B.Bap.USl. 
Hodgkins  t.  Head  6  N.  Y.  Supp.  486 

Order  dfomlaalng  appeal  Taoated,  aad  thaeoart  baiow  reqnaatad  to  iwtnm 
the  remtaOur  to  Oie  eonrt  ol  appeala.  S«  B.  B.  Bap.  IWS. 

Holmes,  Booth  ft  Haydens  t.  Willard  5  N.  Y.  Supp.  610 

Jndgment  affirmed.  X  It.  B.  Rep.  1088. 

Hubert  t.  Altken  3  N.  Y.  Supp.  711 

Jadgmeat  affiimad.  SB  N.  B.  Bap.  S51 
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Hidson  River  Tel.  Co.  t.  WAtairHet  Torapike  &  R  Oo  8  N.  T.  Buppu  4Slt 

Hotton  to  Mctend  time  xrantMl:  Umitof  flon«ulo>to1>»ttsUnDM«A«atba 
•nenmant.  Si  N.  E.  B«i>.  UWL 

HDfnagel  t.  Village  of  ML  Vernon  t  1  H.  T.  Bttpfh  W? 

JadsnMB*  IkfflMtM.  M  N.  B.  R«p.  UM. 

Hoggani    Riley  . .  .4  K.  T.  flopp.  S88 

ladmntftad  order  aOraied,  48  K.  &-)Up.4ai. 

Hard,  In  re  •  N.  T.  Btxpp.  MB 

Order  Affirmed.  SB  X.  E.  Bep.  HI. 

ImpoTten'  ft  Traders'  Bank  r.  Peten. .  *  4  N.  T.  Sopp.  599 

YXhPMt  afflUMiA.  llll.lt.IUt.tlfc 

Joim  «.  Brobkljn.  B.  ft  V.  B.  B.  €0  t  N.  T.  finpp.  IBB 

EarelMn  t.  8aa  Fire  Office  1  N.  T.  Bappb  BBT 

faOgmMtafflnua.  »N.B.Bet.ttL 

Kam  T.  De  Castro  ft  DouBer  Sanr  Refining  Co  ff  K.  T.  fiuw  MB 

JtfAgBiMt rBTeVMdODdiw*  trial  snnted.  ftH.  KBiVb  ilfk 

Ktefer  t.  Grand  Trank  By*  Co.  of  Canad».  8  K.  T.  Snpp.  MO 

appeal dlamiaoed.  SIN.B.B^.1UL 

KlpT.  City  of  Buffalo  Mb..*^  IN.  Y.  Bapp.  «85 

Jndtsment  affinned.  S8H.X.lS^^ 

Kranz  v.  Lonff  Isl«nd  R  Co  ,  1  N.  Y.  Sopp.  761 

jnafmeatianMMaaadMtrMaltraBtaa.  ll«.S.Siiv.  Hi. 

Lafflin  T.  TraTelers'  Ins.  Co.  9  K.  T.flni^  MES 

Ordeia  WTeraed  and  motion  grated.  MH.  B.  Bep.BH. 

Lamb.  In  re  4  N.  Y.  Sapp.  868 

Ordersfflrmed.  M1I.S.Bep.im 

Lamb  t.  Connolly  8  K.  Y.  Supp.  203 

JadonsBt  Rfflnned.  IB  N.  B.  Bogi.  1041. 

Lane  r.  Rosenburg  ?  K.  7.  Snpp.  900 

Jidlsnieatafflrmeii.  S4  M.  S.  Rep.  »M. 
Lang     Kew  York,  L.  E.  ft  W.  R.  Co  4  N.  T.  Sapp.  060 

JldsmeBtafflimed.  IB  N.  B.  Bap.  iSI. 

L«mA'.  Estate.  In  re   1 8      y!  IS??:  V  775 

Order  affltmed.  MN.  B.Bep.llOI. 

Lawton  v.  Steele  8  N,  Y.  Bupp.  10 

Uotlon  for  dfAtloD  graated.  t4  K.  B.  Bep,  VM. 

Lesser  t.  Perkina  4  K.  T.  Sapp.  68 

Judgment  affirmed.   SB  M.  B.  Rep.  962. 

Lett    Guardian  Fire  Ids.  Co  0  N.  T.  Snpp.  690 

Motion  for  leave  to  file  oadertaUasr.  atOw  granted.  M  H.  £.  Bep.  IMS, 

Lett  T.  Qoardian  Fire  Ins.  Co  .6  H.  T.  Snppb  696 

Jndgment  aflmted.  IB  N.  K.  Bap.  in& 

Lorlllard  v.  Clyde  4  N.  Y.  Supp.  441 

Judgment  Affirmed.  IB  K.     Bap.  SIT. 

Lugar  T.  Byrnes  1  N.  Y.  Supp.  26S 

Judgment  Affirmed.  St  N.  B.  Bep.  lUKL 

LnhrsT.  Lubrs  0  N.  Y.  Sapp.  61 

Order  nrermd,  and  jndsmeot  ordered  apoa  tbeTardtet  lor  defendant.  SB 

N.  E.  Hep.  S88. 

I^nch  V.  Brooklyn  City  R.  Co  i  K.  T.  Sopp.  Sll 

Jndgmant  aSnned.  V  H.  E.  Bep.  tSfi. 

McCaU  V.  Vlllaee  of  Saratoga  Springs  9  2T.  Y.  Snpp.  170 

order  aOratedT  S«  N.  E.  Bep. 
McGovern  t.  Central  Vt  R.  Co  6  N.  Y.  Supp.  888 

Judgment*  revereed  and  new  trial  ordered.  IB  K.  B;  Bep.  STt. 
HcKane  t,  Adams  4  K.  Y.  Sapp.  40l 

Jndgment  affirmed.  IS  M.  B.  Bap.  1«7. 

Uaclanry  t.  Hart  10  N.  f.  Sapp.  196 

Order  nrereed  and  laJiinetloB  dinolrad.  S4  M.  B,  Bep.  10U. 
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UcLeod  T.  H&loney  8  N.  T.  Snpp.  817 

Jvdgnrat  Kfflrmvd.  M  N.  B.  Bap.  »M. 

Haber  t.  WUlwn  8  N.  T.  Snpp.  80 

JiHliMti»»ani«d.  ISII.B.Bv.m. 

Uuters  T.  City  of  Troy  ,  8  N.  T.  Snpp,  450 

Js4gmnit  Affirmed.  »  K.  S.  Bw.  HI. 
Haiterson  t.  Townahend  B  K.  Y.  Snpp.  182 

Maver  t.  Heidelbach  ,  4  N.  Y.  Sapp.  639 

Majo  T,  Davidge  1  N.  Y.  Bupp.  793 

JBdBDent  BffliuMd.  S5  N.  B.  Eap.  96B. 

Mecbuiics*  &  Trader*'  Nat.  Bank  v.  WInant  1  N.  Y.  Sapp.  669 

JwUnnt  nv«Md  and  new  trial  ordeiied.  «  N.  ^,  It.«p.  tn. 

Mentz  T.  KewwUter  1  N.  Y.  Snpp.  78 

Jadgnant  i«T«BMd  and  nsw  trial  grated.  1|  H.  B.  Bap.  UU. 
KarriU  t.  Bruoner  4  H.  T.  Bopp.  68 

Jadgmant  afflrniML,  M  N.  E.  Bap.  1100. 

XooR  T.  Manufacturers'  Nat.  Bank... ,«„...«....  4  K.  Y.  Snsp.  878 

JndcBtrata  aflrmad.  »  N.  E.  Rep.  1048, 

Horey    Morning  Jonmal  Aas^  »1  If.  Y.  Bupp,  476 

Jadvmt  afllmad.  »lLB.Bap.l«U 

KaUonal  SUtoBank  of  Caiodaa  t.  BichudiOD  9  H.  Y.  Bupn.  804 

Jadsment  affirm ed.  24  N.  B.  Bep.  IMS. 

KaUonal  Tkrud  Co.  «.  MaoBflald  Silk  *  Tkread  Oo. , . ,  4  N.  7.  Snpp.  286 

Jadsmamt  afflrmad.  M  H.  B.  Bep.  064. 

NvstoiT.  BisehoS  „....6  N.  Y.  Supp.  m 

Ordara  rararaMl.  »  N.  E.  Bap.  1046. 

Kaw  York  Coat  &  H.  R  R.  Co.,  In  i>».  .....8  N.  Y.  Snpp.S00 

Ordor  afflrmML  M  N.  B.  Bap.  1008. 

N*w  York  Smeltfaf  &  Baflning  Co.  t.  Lleb  . .  .4  N.  Y.  Supp.  US 

JadgawBt  amnnad.  M  K.  B.  Bap.  1096. 

NaT  ¥.  aty  of  Troy  8  N.  Y.  Supp.  67» 

Jndgment  afflrmad.  96  N.  B.  Rt^p.  9SX 

HvMim^r  t.  Anderaon  6  N.  Y.  Bopp.  609 

Jndctoent  affirmed.  36  N.  E.  Bap.  003. 

NoUr«Dd  V.  Knjgbt  4  H.  Y.  Supp.  081 

Otdar  afflnnad.aiid  Judfonaat  absolato  ordarad  for  pUnttt  II  M.B.Bap. 

Ocean  Fler  &  NaT.  Co.  t.  Woolsey  .   4  N.  Y.  Snpp.  114 

Jadsmant  aanaad.  a  N.  E.  B^  064. 

O'Connor  t.  National  Ice  Co.  of  New  York  4  N.  Y.  Snps.  687 

Jndgment  affirmed.  H  N.  E.  Bap.  lOOS. 

O'Langhlin  t.  George  H.  Hammond  &  Co  4  N.  Y.  Itopp.  B8S 

Jadgment  afflrmsd.  M  N.  E.  Bap.  UOO.  ; 

Fallez  T.  Brooklyn  Citv  R  Co  4  N.  Y.  Sapp.  884 

iitf^kaat  afflrmad.  VTH.  B.  Bap.  MM. 

Palmer  T.  Dunham  6  N.  Y.  Supp.  46 

Jodsmaat  afflrmad.  28  M.  B.  Bap.  lOBL 

Palmer  T.  Baft  8  N.  Y.  Snpp.  SGO 

Order  afflcmed,  aadjadgmant  abitdnto  oidaiad  for  defendant  on  the  atlp- 
alaUoB.  96  ».  B.  Bap.  064. 

Peopio     BarrBtt  9  N.  Y.  Supp.  831 

(Mer  afflrmad.  M  X.  B.  Bap.  1006. 

People  T.  Bleckwenn  8  N.  Y.  Supp.  088 

Ukaimtlasad.  96     B.  Bq>.  961. 

People  T.  Board  of  Police  of  the  City  of  Yonkers  8  N.  Y.  Snpp.  040 

Ol*»  teveraad  Hft4  jodgmwit  affirmed,  94M.B.S^9SC 

People  T.  Carpenter  11  K.  Y.  Snpp.  853 

t^darmaraad  and  writ  dlacharged.  38  N.  B.  Ban.  1044. 

People  T.  Delaware  &  H.  Canal  Ca  7  N.  Y.  Snpp.  890 

Jadgraant  affirmed.  94  3T.  B.  Bep.  KM, 

People  T.  Dlckaoo  ^  10  N.  T.  Supp.  604 

{hteafflnaad.  98 M. B. Bap. 9BI. 
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opie  T.  uuroT  i 

Ordm  nrwMd,  nd  mpgUmOon  for  wawfawM  snnted.  M  M.  K. 
Bep.  961. 

People  V.  Gleason  |  *      T.  Supp.  TO8 


Pe(H)1e  T.  Downs  8  N.  T.  Supp.  881 

Order  affirmed.  SB  N.  B.  Bop.  B6S. 

People  7.  Ennts  7  K.  Y.  Snpp.  880 

Order  afflrniMl.  34  N.  E.  Bep.  lOM. 

People  T.  E.  RemiDgton  &  Sons  1 8  k!     luppl  ^ 

Order  (Lfllrmed.  U  N.  E.  Bep.  1090. 

People  T.  Fox  8  H.  Y.  Bapp.  889 

Judgment  afBrmed.  M  H.  B,  Bep.  9SI. 

People     Freoch  7  N.  Y.  Sapp.  4ft9 

Order  affirmed.  U  N.  B.  Bep.  IIOL 
People  V.  French  8  N.  Y.  Snpp.  459 

Order  affirmed.  S8H.B,B^«L 

People  V.  French  ,  8  N.  Y.  Snpp.  874 

Order  affirmed.  SB  H.  B.  Bep.  HO. 

People  V.  Gllroy..  t:-::-**  Supp-  886.  888 

Bep.  961. 

  i  4  N.  Y. 

Supp.  728 

Orders  rerenedi and  appUoatlonlor  Mondaniiiidented.  IS  H.E.Bep.4. 

People     Glynn  7  N.  Y.  Sapp.  858 

jiidgmMit  alllniMd.  36  N.  S.  iU^.  ML 
People  V.  Harris  7  N.  Y.  Supp.  7T9 

/ndgment  affirmed.  0  M.  X.  Bep.  n7. 
People  V.  Heveman  ,  iN.Y.  Snpp.  851 

Judgment  ammied.  38  N.  B.  Bqi.  tU. 
People  T.  Hogan   8  N.  Y.  Sapp.  451 

Order  affirmed.  26  N.  B.  B^.  US. 
People  V.  McClave  .8  N.  Y.  Supp.  604 

Order  affirmed.  M  N.  B.  Bep.  1101. 
People  V.  McClave  8  1!^.  Y.  Sapp.  815 

Order  affirmed.  24  N.  B.  Bep.  1D9S. 
People  V.  McClave  10  N.  Y.  Snpp.  784 

(&der  affirmed.  36  N.  B.  Bep.  1047. 

People  T.  HacLean  8  K.  Y.  Snpp.  511 

Order  affirmvd.  St  M.  B.  Bq^  IIDO. 

People  V.  Martin  8  K.  Y.  Supp.  616 

Order  affirmed.  S4  H.  B.  B*p.  UBS. 

People  T.  Moran  -  7  N.  Y.  Snpp.  683 

Order  of  nnenl  term  rareraed.  and  Indgmrat  of  «nirt  <tf  hmIoiu  af- 
flimed.  36  N.  If .  Bep.  4U. 

People  V.  New  York,  N.  H.  &  H.  R.  Co.  .5  K.  Y.  Snpp.  945 

OrdCTalBrmed.  S6 N.  B.  Bap. HI. 

People  T.  North  Hirer  Sugar  BeflnlngCa  7  N.  T.  Bupp.  408 

Appeal  dliimiaaed.  St  N.  B.  Bep.  lOQt. 
People  V.  Wilson  1  8  N.  Y.  Sapp.  826 

Judgment  affirmed.  M  H.  K.  Bq>*  UK- 
People  V.  Wood  7  N.  Y.  Supp.  713 

Order  ol  general  term  tmnwd,  ud  tbat  of  drenlt  oonrt  alltniied.  St  N. 
E.  Bep.  H2. 

People  v.  Woodman  1  N.  T.  Supp.  889 

JQdgmflBb  affirmed.   26  H.  B.  VMf.  961. 

Phelps  V.  McCann  Jf  N.  Y.  Supp.  950 

Judgmeot  affirmed.  36  M.  B.  Bep.  964. 

I^erson  v.  Cronk  6  N.  Y.  Supp.  68 

Uotlon  to  rerive  and  eontlnae  granted.  SI  H.  B.  Hep.  10S8. 

Pieraon  t.  Morgan    4  H.  Y.  Snpp.  808 

Order  affirmed.  24  N.  E.  Bep.  1100. 

Plyer  t.  German -American  Ins.  Co.   1  K.  Y.  Snpp.  896 

Judgment  reveraed  and  new  trial  granted.  S4  N.  E.  Bep.  9Sft. 

Post-ExpresB  Printing  Co.  t.  Coureey  10  K.  Y.  Sapp.  4aft 

UottoB  to  dlamlM  granted.   35  N.  B.  Bep.  906. 

Quinlan  v.  Stratton  7  N.  Y.  Supp.  786 

order  affirmed.  34  M.  B.  Bep.  1100. 


Digitized  by 


Google 


GASBB  PASSED  UPOM  BY  THX  CODBT  07  APFBAIS. 


ZZV 


RathbDin  T.  Snow  S  N.  T.  Sapp.  1186 

Judgment  alBriM^L  V  H.  S.  It«p.  tTt. 

Redmond  t.  American  Manaf'f  Co.......,'  8  TX.  Y.  Sqpp.  888 

jBdsment  aanned.  M  N.  B.  Bap.  BSi. 

Re^-nolds  v.  Equitable  Acc  Ajs'n  of  BlnghamtOB  1  N.  Y.  Supp.  788 

jndgmmC aanned.   M  N.  B.  Hep.  IDOL 

Rig?4  T.  Commercial  Hat.  Ins.  Co  , ..  .6  N.  Y.  Sapp.  188 

indsment  aSinaed.   S6  N.  E.  Rep.  1058. 

RobeitiT.  Stayvesant  Safe-Deposit  Co  1  N.  Y.  Sapp.  863 

JBdgnmtiWTWMdnBd  new  trial  ordwwL  sa  N.  B.  Bvp.  SM. 

Rocbester  EL  Ry.  Co..  In  re  10  N.  Y.  Supp.  870 

Orte  aOrmed.  SS  N.  E.  Kep.  S81. 
Rogers  t.  Citv  of  Buffalo  8  N.  Y.  Sopp.  674 

Jodgnunt  aiBrniML  X  N.  B.  K«p.  174. 

RoyoeT.  Adams  10  N.  Y.  Bapp.  881 

JndgnMBt  attmed.  Bf  H.  E.  Bap.  888. 

Ramsey  t.  New  York  ft  N.  E.  B.  Ca  4  N.  Y.  Sapp.  298 

iadgoient  reivraed  and  saw  trial  giaatMI.  Bt  H.  B.  Bap.  IMOl 

Rassell  t.  BandaU  8  K.  Y.  Sapp.  837 

ordar  or  tlwsnieral  term  vtvaraed.  and  thai  aTapadal  tana  alllrmad.  K 
K.E.Bap.Sll. 

6l  Andrew*!  Cburch,  In  re  4  N.  Y.  Sapp.  200 

Order  nfltamad.  S4  M.  B.  Bep.  UOl. 
Samnel  t.  Fidelity  A  Casualty  Co  1  TS,  Y.  Snpp.  860 

iadiipiiaBt  affirmed.  M  N.  B.  Bap. 

Saratoga  Gas  A  Eleetrio  Light  Co.  t.  H*urd  7  N.  Y.  Bnpp.  844 

Order  nfflnDad.  M  N.  B.  Bqt.  10B&. 
Sayles  t.  Jourdan  S  N.  Y.  Snpp.  83? 

Jndgmant  afflnned.  H  N.  B.  Bap.  IDM. 
Schermerbom  T.  City  of  Scbenectady  8  N.  Y.  Supp.  480 

Order  sfllrmad.  and  lodsnant  abaolata  erdond  Urr  pUlntUI  on  tba  atjpo. 
tatioa.  M  N.  B.  Bap.  ion. 

Scbnelder  t.  United  States  Life  loi.  Co.  4  N.  Y.  Supp.  787 

JvdgmaBt  reTeraad  and  new  trial  grantad.  SB  N.  B.  Bap.  tKL 

Sheldon  t.  Western  Union  Tel.  Co  4  N.  Y.  Sapp.  636 

J  adgmeat  nffinnad.  M  H.  B.  Bap.  lOH. 

Simla T.  Hodge   8  N.  Y.  Supp.  236 

jBdffaaBt  afllnnad.  9«N.  B.  Eqi.  lOBl. 

Simons  v.  Goldbacb  9  N.  Y.  Supp.  8S9 

Order  afflrmad.      N.  E.  Bep.  tss. 

Sioffleton  T.  Home  Ins.  Co.  of  New  York  8  N.  Y.  Snpp.  048 

Otdani  re T« read,  and  mi  order  mode  grantlns  delendant'e  motloa  to  tax 
Ita  coata  In  Xlu  Mtlou  Bsstnat  the  ploiDUB.   34  H.  E.  Bap.  lOSl. 

Emith  T.  National  Ben.  Soo.  of  New  York.  4  N.  Y.  Supp.  621 

Jndgment  afflrmad.  SS  M,  B.  Bep.  187. 

Squier  ▼.  Kearney  1  N.  Y.  Snpp.  670 

Jndgnnit  afflrmad.  M  H.  B.  Bap.  t081. 
btallman  t.  Kimberley  6  K.  Y.  Sapp.  706 

Jodgmeat  aaimad,  MN.  B.  Bap.  Hf. 

Stebbins  t.  Kay  4  N.  Y.  Snpp.  066 

Jadsnwata  rereread  and  new  tarial  ordand.  8S  H.  B.  Bap,  S07. 

S tedder  t.  New  York.  L  E.  &  W.  R.  Co  8  N.  Y.  Supp.  780 

Jndsnant  afflrmad.  M  H.  B.  Bep.  IDH. 
Sturgis  V.  Crescent  Jute  Maourg  Co  10  N.  Y.  8upp.  470 

Ordev  afflrmad.   38  N.  B.  Bep.  «». 

Swift  T.  Siaten  Island  R.  T.  R  Co  0  N.  Y.  Supp.  816 

fiflgnf"!  afflrawd.  18  N.  B.  Bap.  US. 

Talbot  T.  Ooran  A  Wright  Co.,  Limited.  9  N.  Y.  Sopp.  478 

Appeal  dtnalaaid.  M  MTb.  Bep.  UOO. 
Taylor  T.  Taylor  7  N.  Y.  Supp.  890 

Appeal  diamlMed.   M  N.  E.  Bep.  10»S. 

Teodmp  ▼.  John  Stepbeoson  Co  8  N.  Y.  Supp.  888 

Jadsmeat  affirmed.  M  M.  £.  Kep.  1097. 

TerrUl  t.  Wheeler  8  N.  Y.  Snpp.  86 

Jndflimnt  afflrmed.  SS  K.  X.  Bep.  ts». 
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t™  •  J  B  N.  T.  Snpp.  830 

Terry  t.  Bange   j  »  N.  T.  Supp.  811 

AppMl  dlmilM«d.  M  H.  E.  B«p.  lOM. 

Third  Nat  Bank  of  Buffalo     Gueothar  1  N.  T.  Snpp.  7SS 

Judgment  nvermd  and  aew  trial  gruitad.  16  N.  B.  Bap.  m. 
Thorn  ▼.  Sutherland  4  N.  T.  Snpp.  684 

Jndffmant  rereiwd  and  naw  trial  ordoad.   M  H.  B.  Bap.  ML 
TillinKhaBt  ▼.  Troy  &  B.  R.  Co  1  K.  T.  Supp.  9i8 

Order  affirmed.  M  N.  E.  Bep.  lOBl. 
Toronto  General  Trust  C!o.  v.  Chlea^,  B.  &  Q.  R  Co  4  N.  T.  Bopp.  726 

Jadgmentrermed  and  new  trial  graated.  »  N.  B.  Bap.  198. 
Towart  t.  Broadway  ft  a  A.  S.  Co  71X.Y.  Snpp.  MS 

JodgBWAtaannad.  94  N.  B.  Bap.  Un. 

Town  of  Cherry  Creek  v.  Becker  8  N.  Y.  Snpp.  614 

Jadgment  affirmed.  K  N.  E.  Bap.  M9. 

Tackor  t.  Hatnal  Ben.  Life  Co.  of  Hartford  ,  4  IS.  Y.  Sapp.  505 

JodgnuDt  aOniiad.  M  M .  B.  Bap.  lUI. 

Ublmaan  t.  Brownell  8  N.  Y.  Supp.  6W 

Judgment  affirmed.  H  K.  E.  Uep.  lOfl. 
UdIod  Dime  Bav.  InsL  v.  Feltz  4  N.  T.  Supp.  607 

Jitd|^ff^  Kgmad,  and  Jndgmant  abaohita  ordacad  tor  iflalattB.  IB  H. 

Union  Dime  Sav.  In>t  t.  Neppert  8  N.  T.  Snpp.  797 

Jodtonent  afflnnad,aKd  Jodgmant  abaolvta  oHkMd  forplalBtini  BEH. 

BrB«p.9St. 

Union  EL  R  Co.,  In  n.  9  N.  T.  Snpp.  816 

Order  affirmed.  »  N.  B.  Bap.  UOI. 

United  States  Life  Int.  Co.  v.  FoiUon  6  N.  T.  Snpp.  870 

Appeal  dlamlwad.  M  H.  B.  Bap.  UM. 

Tan  Eleeck's  Sitate,  In  re  8  N.  Y.  Snpp.  806 

Ortan  rvraraed,  WN.  B.  Bep.  69. 

Vsn  Bensaelaer  t.  Shafer  8  N.  Y.  Supp.  888 

Appeal  dmntaaad.  SSN.  B.Bap.4. 

Tan  Rensselaer  t.  Wri^t  8  N.  Y.  Snpp.  885 

Appeal  dlsmtsaed.  SSM.^Bap.1. 

Tan  Blyck  t.  Bnah  4  K  Y.  Supp.  710 

JndffBMBta  MTamd,  aad  todgmnt  anterad  tor  tha  p'**"**  <n  tha  da- 
munw.  9S  B.  B.  Bap.  IH. 

Tilas     Butler  0  N.  Y.  Supp.  82 

Urden  reraraed  aad  motlou  granted.  95  N.  &  Bap.  KL 
Voiain  T.  Commercial  Mat  Ins.  Co  0  K.  Y.  Snpp.  267 

Order  affltmed.   9SH.  B.B^.m. 

Ton  Hesse  t.  Uackaye.  8  N.  Y.  Supp.  894 

Order  aOrmad.  M  n.  B.  Bap.  UN. 

Watt  T.  Borne  6  N.  Y.  Supp.  168 

Judgment  reversed  and  ordoralllmad.  X  B.  B.  B*v- 

Wallace  &  Sons  t.  Walse  6  N.  Y.  Snpp.  851 

Order  afflrmad.  and  Jndgnant  abaolBta  otdared  tor  didHidaiita.  IB  M.  B. 

Bep.  107«. 

Warren  t.  Tan  Nostrand  8  N.  Y.  Supp.  151 

Appeal  dlemlHed.  SS  N.  B.  Bap.  IB. 

Watklns  T.  Vrooman  6  N.  T.  Supp.  172 

JBdgmut  rerersed  and  new  Mai  granted.  SB  N.  B.  Bap.  SIS. 

Watts  Campbell  Co.  t.  Yuenjling  8  N.  Y.  Supp.  869 

Judgment  affirmed.   96  N.  E.  Rap.  IHO. 

Weber  t.  Barrett  *  6  N.  Y.  Supp.  484 

Judgment  affirmed.  96  N.  E.  Rep.  lOSR. 

Weber  t.  Lester  10  N.  Y.  Snpp.  8B8 

Uouona  to  dlamlaa  denied.  Si  N.  B.  Bep.  10». 

West  T.  Manhattan  By.  Co.   1  K.  Y.  Snpp.  619 

Judgment  afflrmad.  il  M.  B.  Bap.  lOH. 

Weston  V.  Watts  8  N.  Y.  Snpp.  688 

Order  affirmed.  M  H.  B.  Bep.  USB. 

Wetmore  t.  Piraaon  8  N.  Y.  Snpp.  964 

Judgment  afflrmad.  M  H.  E.  Sap.  USB. 
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Wbita  T.  Whaaler.  4  N.  T.  Sapp.  406 

Wliit«'«  Will,  In  re  S  K.  Y.  Bnpp.  896 

OnhrkOsflMd.  M  N.  S.  B«p.  tSB. 

Whitney  t.  Hop  Bitten  Hannf  g  Oo...  S  IT.  Y.  Bnpp.  488 

JadgMt  wOrmad.  M  V  K.  Bep.ltM. 

WUber  t.  WUltenubanth  Oitr  Site  lu.  Oo  IN.  Y.  Sapp.  812 

JidfMotimcMd.  » Jt.  B. lfW> 

Wileoz  T.  Fntt  N.  T.  Bnpp.  861 

JidprntKOniMd.  X  M.  B.  B«p.  IML 

Vlng  T.  De  Ia  lUoada.  JiJX.Y.  Sapp.  6B0 

JidpMBtaflnud.  »N.B.Btp.UH. 

mtteabzoek  t.  lUUnt  10  N.  T.  Sapp.  IM 

AWMlffllliwfl  l»N.B.Bi».in. 

WilAtT.  Boiler  ^  J  H.  T.  Bappb  7a 

■t5i||«mI  ■WimiII  SM.B.B9.IM. 
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BuffioiAN  0.  Bbowk. 

(AtprofM  Court,  Otneral  Term,  Firtt  Department.  Jxdj  18, 1890.) 

bom  AXD  CoxmsioN— TiTUP  or  Furanrr. 

In  an  aoUon  for  oonTaraion  of  fnrnitare  oont^ned  In  a  ooUago  in  dotendanVi  poa- 
memlaa,  plAinUff  taatUtod  tliat  the  furnitare  belonged  to  him,  and  there  was  proof 
of  a  denand  tlisrefor  vpcm  a  perBon  who  bad  charge  of  the  cottage  for  defendant, 
aad  It  also  appeared  that  defendant  had  written  plalnUiE,  informing  Um  that  the 
fUzBitnnhaSrtteen  set  ont  In  good  Mder  awaiting  rmoTaL  Held,  that  a  motion  to 
Ml  the  groand  that  puuDtilf  was  not  shown  to  be  the  owner  of  the  uruperlj, 
■ad  beeanse  no  demand  forlto  return  had  been  proved,  was  pioiterly  denied. 

Appeal  from  dronlt  coart,  New  Tork  county. 

Action  bj  Ernst  Bushman  against  Sarah  C.  Brown.  The  complaintallMed 
two  cauaaa  of  action, — one  for  conversion  of  goods  contained  in  the  Cliff  Oo^ 
Uge  Hotel  on  Staten  island,  N.  Y.,  and  the  other  for  taking  poesession  of 
plaintllPs  property,  and  putting  it  oat  of  doors  in  the  rain.  There  was  a 
Terdiet  for  plidntifl  tm  $6S0.  Vxom  the  judgment  thereon  defendant 
pmla 

Argued  before  Van  Bbuitt.  P.  J.,  and  Babrbtt  and  Babtlktt,  JJ. 
ffawt  A  Mummdt  for  appellant.  Frank  Jf.  Bardmbrook,  for  respondent. 

Baxtlr*  J.  The  leaned  Mai  judge  said  in  his  cbarge  in  this  case  that 
It  did  not  aeon  necessvy  to  gire  the  jury  ai^  instmotion  upon  any  question 
of  law.  because  no  oaertkm  of  law  aroee.  It  was  necessary  for  the  jury  to 
pBsa  upon  two  qoestloiis  of  fact  arising  ont  of  the  twofold  claim  of  the  plain- 
ttfl,  who  aU^ed.  in  the  first  place,  tiiat  tlie  defendant,  being  in  poeseesion  (rf 
esrtain  aoods  belmging  to  bim,  had  unlawfully  oonverted  the  same,  and  dls- 
poMd  flCtban,  to  pliunUff's  damage  in  thesum  m.  •146;  and  in  the  second  plaoe, 
tkat  Vbn  defendant  unlawfully  remored  tire  plalntift's  furniture,  bedding, 
and  fliothing  from  a  cc^tage  which  he  oecnpied  as  a  dwelling,  and  placed  the 
same  out  tn  the  i»ln.  by  which  the  said  pn^mty  was  damaged  to  the  amount 
c(  tltOOa  Upon  tbls  appeal  it  is  argued  that  the  defendant's  motion  to  dls- 
■dag  the  flnoiwalnt  oo^t  to  hare  been  granted,  because  the  plaintiff  was  not 
AovB  to  bene  owner  of  the  property,  and  because  no  demand  for  its  return 
had  bean  psored.  The  plaintiff  swore  that  the  proper^  which  was  detained 
bdinmd  to  Urn.  and  there  was  jnoof  at  a  demand,  not  upon  the  defendant 
beraeSf  but  apoti  me  of  the  persom  who  Xxxk.  tAmcfit  of  tbe  OUfl  Oottage 
Bolel.  OB  Staten  island,  in  her  behalf.  That  the  defendant  was  xeapoasible 
far  wiwtaTar  was  done  wltb  the  plaintiff's  property  at  that  place  might  well  be 
iatendv  and  doiiWlssi  vas  Inteired  by  tbe  jury,  from  tlw  note  in  whloh  she 
v.llx.T.B.no.1 — 1 
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informed  him  that  bis  furniture,  goods,  and  chattels  had  been  set  out  In  guoj 
order  awaiting  his  removal.  The  case  wus  fairly  left  to  the  jury  upon  the 
issues  of  fact  involved  la  a  charge  to  which  no  exceptions  were  taken,  and 
the  evidence  seems  to  us  clearly  suffldent  to  sustain  the  verdict.  The  judg* 
ment  and  order  appealed  from  should  be  affirmed,  with  costs;  All  coocur. 


(SupmM  Court,  Qenerdl  Term,  Sms(md  liepartment.  Jaljr  18,  ISOOl) 

OOSTS— AoriOX  IHVOLVIHO  XlTLB  TO  lojJD. 

A  complaint  allesed  that  plaintiff  was  Uie  owner  of  certain  premises,  on  which  wa» 
a  pond,  and  that  defendaDt  wronsfolly  entered  plaintilTB  premiBes,  and  removed 
from  said  pond  large  qnantitles  of  loe,  and  ooaverted  the  same  to  his  own  use,  etc. 
TtM  answer  was  a  Reneral  denial,  and  the  qneatton  of  platntifl^B  title  waa  gone  Inte 
at  the  trial.  Held,  that  the  trial  judge  properly  oertifled  that  title  to  real  propertir 
came  in  questioa,  within  Code  Civil  Froo.  TSC.Y.  S  8228.  subd.  1,  providioK  that  plaln- 
tlfl  1b  oatitled  to  costs,  of  coarse,  on  the  rendering  of  a  final  Judgment  in  his  favor. 
In  "an  action  triable  Toy  Jury,  *  '*  *  in  whlob  a  olslm  of  title  to  real  property 
arises  upon  the  pleadhigs,  or  Is  oertifled  to  have  oome  in  question  npon  the  trial. 

Appeal  from  special  term,  Dutchess  county. 

Action  by  Mary  B.  Horton  i^ainst  Joseph  V.  Jordan.  The  oomplatat  al- 
leged that  plaintiff  was  the  owner  of  certain  premises,  npon  which  was  aoer- 
*  tain  pond  of  water  known  as  **Horton*s  Fond,"  and  that  defendant  wrong* 
folly  entered  upon  plaintiff's  premises*  and  removed  from  said  pond  large 
qoantttiea  of  ice,  and  converted  the  same  to  bis  own  use,  to  plaintiff's  damage 
$150.  The  answer  was  a  general  denial.  There  was  a  verdict  for  plaintiff. 
The  question  of  title  was  gone  Into  exhaustively,  and  a  motion  fbr  a  certifi- 
cate to  the  effect  that  the  Utle  of  real  property  came  in  question  was  granted. 
Defendant  thereupon  moved  at  special  term  to  vacate  the  oertlfieate,  and  now 
appeals  from  an  order  denying  the  motion.  Code  Civil  Fruc.  §  8228,  subd.  1, 
provides  for  allowance  to  plaintiff  of  costs,  of  course,  upon  the  rendering  of 
a  final  judgment  In  bis  favor  In  "an  action  triable  by  a  jury  *  *  *  in 
which  a  claim  of  title  to  real  property  arises  upon  the  pleadings,  or  is  certi- 
fied to  have  come  in  question  upon  the  trial." 

Ai^ued  before  Babnabs,  F.  J.,  and  Dtkuan  and  F&axt*  JJ. 

Serrick  A  Losgjf,  for  appellant.   Thompson  ift  Lownt  tot  respondent. 

Dykhait,  J.  This  Is  an  appeal  from  an  order  made  at  special  term  deny- 
ing a  motion  of  the  defendant  to  vacate  and  set  aside  a  oertlflcate  of  the  trial 
judge  that  the  title  to  real  property  came  In  question  npon  the  trial  of  this 
action.  An  examination  of  the  pleadings  and  the  proceedings  upon  the  trial 
renders  It  entirely  plain  that  the  title  to  real  property  was  brought  in  question 
upon  the  trial.  The  order  should  be  affirmed,  with  910  coats  and  ^burae- 


Bttrkr  4t  al,  V.  Jaokkik. 

(Supmw  Oourt,  Gmeral  Term,  TMrd  Deportment  July  T,  1880.) 
For  mi^ori^  opinion,  see  10  K.  T.  Supp.  577. 

Hatham.  J.,  (dfawnlfwg.)  This  la  an*  appeal  from  a  jndgmenfc  enkatei 
apon  a  veidlot  for  the  plalntlfEi  In  an  action  of  ejectment,  and  from  an  «der 
denying  a  motion  lor  a  nevr  trial  on  Uie  minutee.  The  aettcm  wee  to  noovw 
tbe  pOBBeesion  of  a  triangular  piece  of  land  in  the  oi^  of  Amaterdam,  one 
foot  wide,  fronting  on  Grove  Btreet»  and  extending  sontherly about  86  feet  to 
a  point  in  the  division  line  between  plaintiff  and  defendanL  The  complaint 
alleged  in  substance  that  tliedvf«ndantunlawf  Ally  removed  tbedivlekm  fence 
■o  ae  to  take  In  this  triangular  pit^  of  Itiod*  and  thereby  wroiigfnUj  got  pos> 
■oeiieii  ot  the  triangular  piece  of  land,  and  retained  poaHcakMk  <tf  the  eameb 


HOBTON  V.  JOADAK. 


mente.  All  ooncur. 
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and  wlthholdt  the  possession  from  the  plaintiffs.  The  answer  denies  the  alle- 
gation of  the  complaint,  alleges  ownership  of  the  land,  and  sets  np  adverse 
|:o^9ession  and  practical  location  of  the  line  in  dispute.   The  case  shows  that 
on  the  8th  dny  of  March,  1848,  John  L.  Crane  and  others  conveyed  by  deed  to 
Benj^imin  G.  French  land  In  Amsterdam  village  bounded  as  follows:  North- 
erly by  Orore  street;  easterly  by  lot  conveyed  to  Daniel  Lefferts ;  southerly  by 
lots  owned  by  Waterman  Sweet;  and  west  by  lands  of  Benjamin  C.  French, 
—200  feet  deep  from  center  of  Grove  street,  and  53|  wide  on  said  street.  On 
the  28th  day  of  Febrnar^,  1851,  Daniel  C.  French  conveyed  by  deed  to  Bfcb- 
ard  Barke  land  in  Amsterdam  bounded  as  follows:    Northerly  by  Grove 
street;  easterly  by  Daniel  Lefferts*  lot;  southerly  by  Waterman  Sweet's  lot; 
and  westerly  by  a  lane.   On  the  same  day  Richard  Burke  executed  and  de- 
livered to  French  a  mortgage  containing  a  recital  that  it  was  for  a  part  of  the 
purchase  money  of  said  premises,  describing  the  premises  as  situate  In  the 
village  of  Amsterdam,  and  bounded  as  follows:  Northerly  by  Grove  street; 
easterly      Daniel  Lefferts'  lot;  southerly  by  Waterman  Sweet's  lot;  and 
iTPsterly  by  a  lot  of  the  party  of  the  second  part.   The  tot  hereby  conveyed 
is  200  feet  deep  from  center  of  Grove  street,  and  51  feet  wide  on  said  street, 
fiurke  died  intestate  In  1864,  and  in  1878  his  children  and  heirs  at  law  con- 
veyed the  premises  to  his  widow,  Margaret  Burke,  with  the  following  de- 
scription;  Northerly  by  Grove  street;  easterly  by  a  lot  formerly  owned  1^ 
Daniel  Lefferts;  southerly  by  land  formerly  owned  by  Waterman  Sweet;  and. 
westerly  bj  a  lane.   Marvaret  Burke  died  In  1888,  and  by  her  will  devised 
these  lands  to  the  plaintiffs,  who  at  the  time  of  her  death  were  in  poesesstonof 
the  land  devised.   The  defendant  derived  his  title  from  Bichard  C.  Snell,  by- 
deed  dated  April  1, 1866,  who  derived  his  title  from  George  Sanfwd  and  "wife* 
by  deed  dated  February,  28,  1839.   The  land  in  the  deed  from  Snell  to  de- 
fendant was  bound  northerly  by  Grove  street;  easterly  by  James  W.  Kline's- 
lot;  Boatherly  bya  stone  wall;  and  westerly  by  Burke's  lot  as  the  same  was- 
Inclosed.   In  1879  Margaret  Burke,  the  plaintiff's  testatrix,  erected  a  new 
boase  on  her  premises,  and  In  that  year  or  the  next  erected  a  fence  on  what 
is  claimed  by  the  plaintiffs  as  the  true  line.  In  1886  thedefendant  constructed  a. 
sew  fence  between  him  and  the  plaintiffs,  and  the  {^intiffis  claim  that  fence 
was  placed  on  tbeir  land  so  as  to  Inclose  on  the  defendant's  aide  the  trlangn* 
lar  piece  In  dispute.   The  line  fence  between  the  parties  had  been  divided. 
The  northerly  end  from  Grove  street,  southeriy  along  the  land  in  dispute,  was- 
rQaiatalned  by  thedefendant,  and  the  southerly  end  by  the  plaintiffs,  and  those- 
through  whom  they  derive  title.   Most  of  the  testimony  in  the  case  was  di- 
rected to  the  qneetion  of  the  true  location  of  the  line  between  tlie  parties,  and* 
Dpon  tint  snt^ect,  leeort  was  had  to  oral  and  documentary  evidence,  and  the 
rrindpal  qaestions  of  law  ulsing  on  this  appeal  grow  out  of  the  ruling  of 
the  learned  Jnstice  In  the  receipt  and  rejection  of  evidence.   There  was  a 
>h:irpeonfliet  of  evidence  over  the  questions  of  the  original  location  of  the 
fvnce  between  the  parties,  aiul  over  the  disputed  question  of  the  removal  of 
the  tame  from  Ita  original  position,  at  the  time  the  defendant  erected  the  new 
f«nce,  in  IS&St  Bud  this  court  ia  urged  by  the  defendant  to  reverse  the  deter* 
minatira  of  the  jniy  Dpon  thedlspnled  qtiMtion,<Hi  the  ground  of  the  alleged 
preponderanoe  of  erldenee  In  favor  of  the  defenduit  upon  that  anhject,  and 
nference  la  nude  to  eertdn  flxed,  permanent,  and  visiUe  monnmentif  audi 
as  an  dm  tree,  and  tbelocsHon  at  the  old  fence,  in  reference  to  it,  wUch  is 
orged  li  nnialstakable  evidence  that  the  new  fence  mm  placed  on  the  uxm 
pc^itloB  m  the  o)d  one,  which  it  is  nrged  has  been  there  fdr  more  than  20  yeus. 
But  the  evidenee  upon  thia  point  Is  not  quite  clear  from  conBiet,  and,  on  the 
t'lirt  of  the  pMntUbfit  te  nmd  as  evidence  of  the  change  of  the  location  of 
tlie  fenee  that  the  d^endant^ln-ereeUnff  the  new  one,  removed  a  wall  loeated 
bj  plaiotifls  on  their  lends  to  retolo  tne  earth  in  positkm  on  thtf  r  lot,  and 
located  the  fence  on  the  location  of  the  nme. 
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On  the  whole,  we  thiok  the  evidence  too  oonfltcting  to  JuBtlfy  ks  Interfer- 
ence with  the  verdict  of  the  jurj  upon  this  disputed  question  of  faet,  as  there 
is  some  evidence  to  support  their  flndingt  unless  some  well-settled  principle 
of  law  was  violated  In  the  admiasipn  or  rejection  of  evidence.  It  is  Insisted 
on  the  part  of  the  appellant  that  It  was  eiror  to  receive  in  evidence,  under  the 
defendant's  objection,  the  mortgage  given  by  Blchard  Burke  to  Benjamin  S. 
French  at  the  time  of  the  convejance  hy  French  to  Burke.  The  mortage 
was  given  to  secure  the  purchase  money  of  the  land  described  In  and  conveyed 
by  the  deed,  and  was  so  expressed  on  the  face  of  the  instrument,  and  bore 
even  date  with  the  same.  The  deed  gave  the  names  of  the  adjoining  owners 
to  the  land  conveyed,  but  did  not  give  the  extent  ordistance  on  Qrove  street. 
The  mortgage  gave  the  same  abutting  owners,  and  therefore  necessarily  de- 
scribed the  same  premises,  and  contained  the  additional  description  of  the  ex- 
tent of  the  line  on  Grove  street.  The  mortgage  was  an  Instrument  executed 
at  the  same  time  as  the  deed,  and  between  the  same  parties,  and  under  certain 
circumstances  would,  as  between  the  parties  to  both  Instruments,  operate  as  a 
defence  of  the  grantee's  title  under  the  deed.  The  question  raised  here,  on 
the  admissibility  of  this  mortgage  as  evidence.  Is  unlike  that  in  Amutroriffv. 
Du  Bots,  90  N.  Y.  95,  referred  to  by  the  learned  counsel  for  the  defendant. 
In  that  ODse  it  was  sought  to  extend  the  provisions  of  a  deed,  explicit  In  Its 
terms,  which  expressly  excluded  the  lands  described  in  the  lease  which  was 
sought  to  be  read  as  a  part  of  the  deed;  and  the  court  says:  "The  language 
of  thedeed  is  clear  and  needs  no  interpretation.  The  deed  fa  susceptibleof  no 
construction  which  will  carry  the  premises  In  controversy,"— and.  for  these 
and  other  reasons  not  existing  in  the  case  at  bar,  the  lease  in  that  case  was 
held  Inadequate  and  Inadmissible.  In  this  case  the  identity  of  the  land  cov- 
ered by  the  deed  and  mortgage  admits  of  nodoubt.  In  this  case  the  court  says: 
"The  lease  is  susceptible  of  a  rcH&onable  construction  which  will  exclude  the 
premises  in  controversy,  and  the  deed  Is  not  susceptible  of  a  construction  which 
will  include  tliem."  In  Craig  v.  WelU,  11 N.  T.  315,  also  relied  upon  by  the  de- 
fendant on  this  point,  the  court  says:  "The  deed,  therefore,  from  Moses 
Fhelpa  to  his  son  William,  upon  which  the  questions  in  this  case  arise,  is  to 
be  construed  by  itself,  although  the  circumstances  under  which  it  was  ex- 
ecuted, and,  among  them,  the  simultaneous  execution  of  the  other  d,eed  and 
btmds,  may  no  doubt  be  resorted  to  for  the  purpose  of  aiding  in  Its  construc- 
tion, so  far  as  there  may  seem  to  be  apytliing  equivocal  in  its  provisions." 

The  only  thing  equivocal  in  the  deed  in  the  case  at  bar  ia  ita  fiUlore  to  give 
the  distance  on  Orove  street,  and  the  mortgage  was  offered  to  remove  the 
doubt  on  that  point.  In  JHuenburg  t.  Hulwrtt  69  K.  Y,  544,  it  was  ex- 
pressly lield  that  a  deed  conveying  the  Utie  to  land,  and  a  mortgage  given  for 
the  purobHse  money  at  the  same  time,  must  betaken  as  one  instrument,  and 
read  together  as  one  act,  and  the  court  says:  *'Tbe  deed  and  Bo  wen  mort- 
gage executed  at  tlie  same  time  are  to  be  construed  tt^ther  as  one  instru- 
ment. They  constitute  an  indorsable  act."  Again,  it  is  urged  by  the  plain- 
tiffs that  the  mortgage  was  competent  evidenoe  as  a  declaration  of  Buixe,  the 
mortgagor  in  puesesslon,  and  through  whom  the  plalntifb  claim,  at  charao- 
teriztug  bis  title  and  actual  occupancy  under  it.  The  declaraUons  of  the 
owner  of  real  property  in  possession  are  competent  as  characterizing  the  ex- 
tent of  the  possession.  Abed  v.  Fan  Qelder,  86  Kf.  Y.  516. 

It  was  no  error,  therefore,  under  the  circnmstanees  of  this  ease,  to  al- 
low the  mortgage  in  evidence.  "The  rule  Is  that  declarations  of  this  char- 
acter are  admissible  if  made  while  the  party  so  declaring  Is  in  posaesalon 
ct  the  premises  in  dispute,"  and  it  is  not  essential  that  they  should  have 
been  made  on  the  land.  Smith  v.  Mclfamarat  4  Lans.  169;  BtoetUmham 
T.  Xeoiy,  18  Hon,  286.  Nor  do  we  see  any  le^  objection  to  the  evidence 
of  conversation  between  Saiah  J.  Burke  and  plaintiffs  with  Jackson,  the 
defendant.  It  is  quite  true  that  such  convwsatlon  could  not  be  substUuted 


DOVAU  K.  ACKBBUAH. 


tor  deeds  in  proof  of  title  to  land,  nor  could  they  oBtabllBh  title  in  one  partj 
OTtbe  otber»  but»  as  they  reMed  to  tbe  location  of  the  line  in  dispute 
tween  them,  while  they  were  respectively  in  the  possession  of  tbe  landH, 
we  ttiink  them  competent  as  bearing,  slightly  perhaps,  upon  the  location 
o(  tbe  line.  On  tbe  whole  case  I  do  not  see  that  any  substantial  error 
was  committed  in  tbe  admission  or  rejection  of  evidence,  and  the  jury  hav- 
iog  disposed  of  the  disputed  question  of  fact,  there  is  no  ground  for  interfere 
ence  by  this  court.  It  f(dlowB  that  I  cannot  ooacur  In  the  opinion  of  mj 
tnthren  for  a  reversal  In  this  case. 


(Sujrreme  Court,  8|9Coiat  Term,  New  Forft  ComOu,  Jaanary  98;  IBBO.) 

AaassT  nf  Cim.  AonoHs— Vaoatirg  Obdbb. 

In  an  action  for  apeotito  performance  of  a  oontract  to  aealgn  to  plaintiff  an  luter- 
Mt  in  certain  patents,  an  mder  of  arrest  was  granted  on  an  affldarlt  whloh  alleged 
that  defendant  was  abont  to  leaTe  Uie  states  and  that  the  patents  were  worth  |260.- 
OOOi  No  facta  were  stated  showing  the  Talae  of  the  patents,  nor  was  there  any  evi- 
denos  thereof.  Held  that,  there  Drtog  nothing  on  which  to  fix  ball,  the  order  of 
arrest  would  be  vacated. 

Action  by  Selden  S.  Gordon  against  Frank  A.  Fox  for  specific  performance 
of  a  contract  by  which  defendant  agreed  to  assign  to  plaintiff  an  Interest  in 
certain  patents*  in  consideration  of  two  dollars  paid  to  said  Fox  by  said  Gor- 
don. Plaintiff  procured  an  order  of  arrest  on  an  affidavit  that  defendant  was 
about  to  leave  tjie  state,  and  that  the  patents  were  worth  $250,000.  Defend- 
ant DOW  moves  to  vacate  the  order  of  arrest. 

J>avid  B.  Ogden  and  Matmi  Fay  Frouert  for  plaintiff.  Jatnet  £.  Bennett, 
for  defendant. 

Babbbtt.  J.  Tbe  rule  stated  in  Cowdln  v.  Cram,  8  Edw.  Ch.  231,  has 
not  been  affected  by  section  550  of  tbe  Code  of  Civil  Procedure.  That  rule 
conflaee  the  writ  of  ne  aeeat  in  actions  for  specific  performance  to  cases  against 
the  vendee.  The  principle  is  that  tbe  writ  is  in  the  nature  of  equitable  ball, 
readily  fixed  where  the  purchase  money  is  specified,  but  difficult  of  ascertain- 
ment when  the  action  Is  against  the  vendor.  Here  tbe  complaintshows  noth- 
ing as  to  tbe  pecuniary  element.  The  affidavit  states  that  tbe  interest  sought 
to  be  recoverad  is  worth  9250.000,  but  no  facts  are  stated  justifying  the  as-' 
sertion.  In  view  of  tbe  nature  of  the  thing  agreed  to  be  assigned,  the  state- 
ment Is  necessarily  a  mere  assertion;  Infact,  an  opinion.  There  was noUiing 
upon  which  to  fix  ball  at  •6>000,  or  any  other  sam.  and  the  order  shonla 
tberefm  be  diacharged. 


{Supreme  Cowtt  8t)eekU  Term,  New  Forft  COun^.  SCsrch  8, 1800.) 

Com— Tautiox— Atxowjjica  or  AuHMnirr. 

FlabifeUE  was  reqotred  to  p»  the  aooroed  oosto  as  a  oondltiOD  of  being  allowed  to 
amend  hla  oom^idnt.  jECebL  that  plalntUL  having  afterwards  obtained  a  Judgment^ 
waa  entitled  to  tax  In  his  bill  of  costs  the  items  ao  paid. 

At  ohambWB. 

Action  by  Kcot  J.  Dovale  against  Bernard  L.  Ackerman,  Sr.,  and  Bernard 
L.  Aokerman,  Jr,  Flalntifl  asked  leave  to  amend  bis  complaint,  which  waa 
allowed  on  condition  that  plidntlfl  pay  the  costs  aoorned  from  the  commMice- 
ment  of  tbe  action  to  the  time  the  amendment  was  made.  At  the  trial  plain- 
tiff obtained  a  judgment,  uid  in  taxing  his  costs  the  clerk  disallowed  the 
amount  pnM  to  defendant  under  the  condition  imposed,  and  plaintiff  moves 
for  a  retaxation. 

Jamee  M,  Xtyddg,  for  plalAtiff.    Coudert  Bros.t  for  defendants. 


GoBDON  t>.  Fox. 
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'O'Bbuk,  J.  It  then  was  no  dispute  as  to  items  o(  oosts,  tbe  plaintiff, 
liaTlDg  sncceeded  In  the  action,  would  have  been  entitled  to  costs  as  of  eonne. 
As  a  condition  ct  being  allowed  to  unend,  plaintiff  paid  the  term  fees,  etc., 
to  dtfendanfes.  Ii  It  not  olear  that,  iC  not  allowed  to  tax  theee  now,  pkiintf  ff 
has  paid  donUe  ooats  for  the  amendment*  Tic,  those  actoallj  paid  to  defend- 
ants, and  those  which  the  clak  has  decided  cannot  be  texed  against  defendants 
beoauae  heretofore  paid  to  the  latter?  The  motion  to  retax  granted,  and  the 
exceptions  on  appeal  ttom  the  clerk's  taxation  allowed. 


GiLFXN  V.  Dalt,  (two  cases.) 

{Supreme  Court.  Speetal  Term,  New  York  County.  Ibnfli  1,  U90.) 

0i]tnra— AonoN  to  Rbootbb  Mokbt  Lost— Plbadikg. 

In  an  action  to  recover  money  of  plsintUTi  auifnior,  lost  at  gamlnr  bv  Its  treaa 
vrer,  an  all^atlon  tbat  the  mondr  was  lost  in  gambUng-houjws  of  which  dflf  eodants 
were  proprietors  Is  BOt  immaterwl,  and  wtU  not  be  BtvUAma  oat,  as  It  shows  the  re- 
lation of  the  parties  at  the  time  tbe  moner  was  lost. 

At  ehambers.  Two  aoUons  Charles  Oilpln,  Jr..  as  Msfgnee  of  the  Gla- 
morgan Iron  Oompany, — one  against  John  J>aly  and  others,  and  the  other 
against  Appleby  and  otbere,  proprieton  of  gambling-houaea  in  the  citjr  of  Kew 
York, — to  recover  money  of  plaintlif's  aaalgnor  which  had  been  lost  hj  one 
Charles  B.  VTigton,  its  treasurer,  at  defendants*  bouses.  Defendants  move 
to  strike  out  all  the  allegations  of  the  complaint  in  r^ard  to  gambling<-houaea, 
and  ail  other  allegations  except  sach  as  are  necessary  in  an  action  for  money 
had  and  received,  and  that  plaintiff  furnish  a  bill  of  particulars. 

Strong  d  Cadtoaladert  for  plaintiff.   John  Qrahem,  for  defendanta. 

FATTSBSOn,  J.  That  an  action  for  mooej  had  and  reoetved  will  lie  against 
«  person  who  has  won  by  gaming  from  an  employe  tbe  money  oC  bia  empk^er 
WHS  decided  in  Cauaidere  v.  Beera,  1  Abb.  Dec.  Sd3;  and  it  la  there  intimated 
that  in  such  a  case  tbe  money  nfiigbt  have  be«i  recovered  at  oommAn  Uw  in 
a  declaration  under  the  common  caunts.  But  la  an  action  under  the  Code 
facta  are  required  to  be  set  forth,  and  one  d  the  facte  stated  in  theee  com- 
plaints la  Idiat  the  money  belonging  to  the  plaintiff's  assignor  was  loet  In  a 
gambling^honse  belonging  'to  the  defendants.  That  cannot  be  conaidered  aa 
an  entirely  immaterial  fact,  tracauae  It  is  a  drcumstanee  whioh,  in  an  action. 
tat  money  had  and  received,  would  go  to  abow  the  relation  and  situation  of 
Uie  paxtlee  at  the  time  tbe  money  was  lost;  so  that,  even  upon  the  contention 
«f  tbe  learned  counsel  for  tbe  dnEendanta  in  bis  able  argnment  that  the  eom- 
plaint  should  be  trimmed  down  to  one  for  money  bad  and  received,  the  mat- 
ter objected  to  should  not  be  stricken  out  under  the  provisions  of  the  Code 
which  he  has  invoked  for  that  purpose.  I  do  not  wlali  to  express  any  opinion 
as  to  whether  or  not  this  suit  can  be  maintained  as  one  In  equity.  That  la  a 
question  which  must  arise  In  another  way.  There  is  a  good  cause  of  action 
on  the  facte  appearing,  and  the  part  now  ob]ed:ed  to  Is  not  irrelevant  to  that 
eanse  of  action,  whether  the  remedy  be  legal  or  equitable.  As  to  that  part  of 
the  motion  reRpecting  a  bill  of  particulars,  there  is  nothing  to  abow  that  the 
defendants  have  not  as  full  knowledge  of  the  circumstances  and  details  of 
tbe  transactions  respecting  the  loss  of  tbe  moneys  as  the  plaintiff  has,  and 
therefore  that  branch  of  the  motion  must  be  denied.  It  farther  appears  that 
the  plaintiff  has  not  knowledge  of  the  facts.  Concerning  tbe  division  of  the 
<X)mplaint  Into  as  many  cansee  of  action  as  there  were  different  winnings  of 
the  moneys  of  tbe  pl»lntlff*s  assignor  lost  at  play  by  tbe  servant,  the  decision 
of  that  matter  must  depend  altogether  upon  the  right  of  the  plaintiff  to  main- 
tain this  suit  as  one  in  eqnlty, — a  question  which,  in  my  judgment,  does  not, 
and  cannot  properly  arise  upon  this  motion.  The  motion  lii  all  three  of  iXa 
aspect  la  denied,  with  $10  coats  to  abide  the  event. 
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(A^rme  (Anirt.  iSpeetat  Trrni)  iVetc  Forik  Countv.  Febroary  17*  1890.) 

ATUOHXZST — ^HURSTATXHEITT — RbHTITUTIOK  BT  JUHIOB  LiSN  CRBDITOB. 

Where  an  attaobmant  la  vaoated  oa  the  oaotloQ  of  one  who  has  a  junior  lien  on 
tkt  attaobad  proper^,  and  the  aherill  thus  p^n  to  ancb  jnotor  Hen  creditor  the 
piooeeda  of  the  attached  property  to  sattoteotum  of  bla  Uan,  ibe  junior  Uen  oreditor 
aaanot  be  compelled  to  make  restltotlon  to  the  attaobment  oreaitw  of  the  amonnt 
ID  reeelvad  on  reveraal  of  the  order  yaoatlitg  the  attaohmeni. 

Action  1^  Theodora  Haebleri^ainst  EliEah  HeTen  and  J.  Harbj  Moses. 
Defendants  demur  on  tbe  ground  that  the  complaint  does  not  state  facts  suffl- 
cient  to  constitute  a  cause  of  action.  For  former  litigation,  see  4  N.  Y.  Supp. 
873;  9  N.  Y.  Sopp.  725;  22  N.  E.  Kep.  167. 

Monhall  P.  Stafford,  for  plaintiff.   BUlingt  A  Cardozo,  for  defendant. 

Tiv  BsTniT,  F.  J.  The  complaint  in  this  action  nllegefl  thnt  in  April,  1888, 
tbe  plaintiffs  Issued  to  the  sheriff  of  Kew  York  an  attachment  In  an  action  in 
wlilcb  these  plaintiffs  were  plaintiffs  and  John     Bernharth  and  lienors  were 
defeadanta.   That  the  sherlft  levied  said  attachment,  and  by  reason  of  such 
levy  received  the  sum  of  9900.   That  in  November,  1888.  upon  motion  ni  the 
defendants  as  subsequent  lienors,  an  order  was  entered  vacating  the  plaintiffs' 
attachment.   That  thereupon  Uie  sheriff  paid  over  to  these  defeudants  as 
«ulMequent  lienors  said  tSOO  which  he  had  collected  under  the  attachment 
Issued  to  him  by  the  plaintiffs.   In  the  same  month  the  plaintiffs  obtained 
judgment  in  the  action  in  which  the  attachment  was  issued  for  •1,257.91. 
and  issued  an  exeeution  thereon,  which  was  retarned  unsatisfied.   In  Octo- 
ber, 1889.  tbe  oourt  of  appeals  reversed  tbe  order  vacating  the  attachment, 
and  denied  tbe  motion  made  hy  the  defendants  to  vacate  the  attachment. 
Ifaebter  v.  Bernharth,  115  N.  Y.  459,  22  N.  £.  Bep.  167.   That  resUtution  of 
tbe  said  9900  has  been  demanded  and  refused,  and  judgment  of  restitution  is 
asked  for.    To  this  complaint  the  d^endanta  demur  upon  the  ground  that 
the  complaint  does  not  state  a  cause  of  action  against  them  in  favor  of  the 
plaintillte.   I  fall  to  see  how  this  action  can  be  maintained.   The  defendants 
have  received  nothing  from  the  plaintiffs  which  they  are  bound  to  reetore  to 
them.   The  inference  to  be  drawn  from  the  allegations  of  the  complaint  is 
that  the  sheriff  has  realized  out  of  the  property  of  John  G.  Bernharth  and 
others,  upon  attachments  against  them,  the  sum  of  $QQO,  and  that  he  has  paid 
such  sum  over  to  the  defendants  lo  this  action  upon  an  exeoutlon  issued  to 
said  sheriff  against  the  property  of  said  Beruhartb  and  others  in  their  favor. 
It  is  true  that,  but  for  the  vacation  of  their  attachment,  the  plaintiffs  in  this 
action  would  liave  been  entitled  to  receive  that  moneyi  but,  that  attachment 
having  been  vacated,  the  sheriff  was  bound  to  pay  to  tiie  party  next  entitled, 
and  this  he  did.  and  the  lien  of  the  plaintiffs  seems  to  have  been  lost.   It  does 
not  seem  to  be  very  material  upon  whose  motion  the  attachment  was  vacated. 
The  same  reaalt  would  have  followed  had  the  motion  to  vacate  been  made 
by  the  defendants  in  the  attachment.   lo  all  the  cases  dted  where  restitu- 
tion has  been  ordered  or  decreed  the  party  whose  money  or  property  had 
been  taken  was  the  moving  party,  not  a  party  who  liad  lost  a  lien  because  of 
an  erroneoos  decision  of  the  court ;  and  that  la  all  that  the  plalntlfh  had  by 
reason  <st  tlieir  attaclunent.   Tbe  property  was  not  theirs,  but  belonged  to  Uie 
defeudants  la  tbe  attaohment  until  it  was  devoted  to  the  pqrment  of  the  de- 
fendants* execution.  I  do  not  see  how  tbe  defendants  Me  under  any  liability 
to  tbe  plaintifb  in  an  action  like  the  present  one  because  Uie  sheriff  faas  paid 
tbem  their  execution  out  of  property  upon  which  they  formerly  bad  a  lien  of 
which  tbtj  were  nnjuttly  derived.  The  dmnrrer  must  be  sustained,  wlUi 
costs. 
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OxMOH  Pao.  B.  Oo.  v.  Fobbbbt  tt  aU 
{Suprertie  Court,  OmmU  TeTm,F1int  2>epanment.  May  SB,  189a) 


EQOITT— liAOHSt. 


PlatnttS  ndlroad  oompaay  made  a  ooatract  wltli  wherabj  latter  agned  to 
imrchaae  a  qnantitT  ot  rails  and  their  f  astenlDga,  and  to  sell  the  aame  to  plaintiff 
on  te  nna  therein  stated,  and  plaintiff  agreed  on  Ita  part  to  depoalt  with  o.,  aa  a 
gnaranty  for  its  performanoe  of  the  oontract,  8,000  of  Ita  flrat  mortgage  bonds  for 
UtOOO  aaeh,  of  which  O.  was  to  retain  100  for  his  own  use,  and  holifthe  remainder 
nntil  the  tlea,  eta,  had  been  paid  for.  O.  having  neglected  to  proceed  with  the 
contract,  plaintiff  autliorized  fta  president  to  neeoUate  for  the  oanoellatlon  of  the 
agreement  and  to  close  the  transaction.  That  omoer  aooordlngly  negotiated  with 
O.,  and  the  oontract  was  oanoeled,  100  bonds  being  retained  by  Q.  as  consideration 
for  the  oanoellatton,  a  written  memorandnm  to  that  effect  being  signed  by  the  psr- 
tlea.  Interest  on  these  bonds  was  afterwards  paid  by  plaintiff  for  six  years, wnen 
stilt  was  instltnted  in  its  behalf  to  reooTer  tiW  oonda  on  the  gronnd  that  Ito  oon- 
sent  to  tb^rieteDttonl^O.  was  obtained  to  dnreas.  In  the  mean  time,  O.  and  Ua 
wltneaaes  had  died.  HeldfUiatplaintUr'adBl^lnseeldiigtobenllaTCdlroBaths 
alleged  dnress  was  fatal  to  the  action. 

Appeal  from  drcalt  court,  Xew  York  county. 

Action  by  the  Oregon  Pacific  Bailroad  Company  against  George  J.  Fomst 
and  others,  executors  under  the  will  of  Cornettus  K.  Qarriaon,  deceased. 
From  a  Judgment  dismisstng  the  complaint.  plaintifC  appeals. 

A^ed  tKfore  Yam  Brunt,  P.  J.,  and  Babtlbtt  and  Babbbtt,  JJ. 

Joteph  H.  ChoaU,  for  appelbmt.   Horao»  Runtih  for  respondents. 

Yam  Brukt,  F.  J.  In  June,  1881,  the  plaintiff  railroad  was  In  process  of 
construction,  and  on  the  ISth  of  that  month  the  plaintiff  made  with  the  de- 
fendants' testator,  Cornelius  K.  Garrisou,  a  contract  whereby,  among  other 
things,  the  said  Garrison  agreed  to  purchase  5,000  tons  of  English  steel  rails, 
deliverable  In  San  Francisco  at  as  early  a  date  as  reasonably  practicable,  and 
to  sell  to  the  plaintiff  the  rails  bo  bought,  upon  arrival  of  each  shipment  at 
&U1  Francisco,  upon  receiving  In  cash  the  actual  cost  to  him  of  said  rails,  and 
the  further  sum  of  9100,000  in  first  mortgage  bonds  of  said  company.  Gar- 
rison further  agreed  to  purchase  the  fastenings  for  said  rails,  and  to  deliver 
the  same  at  San  Francisco,  at  the  same  time,  which  were  to  be  paid  by  the 
company  in  the  same  manner.  The  company  agreed  to  deposit  with  Garri- 
son, as  a  guaranty  for  the  performance  of  the  contract  on  their  part,  3,000 
of  the  first  mortgage  bonds  of  the  company  for  91,000  each,  of  which  Garri- 
son was  to  retain  100  as  above  stated,  and  to  bold  the  remaining  2,900  until 
the  company  had  taken  and  paid  for  the  rails  and  fastenings  including  inter- 
est and  all  proper  charges.  The  contract  also  contained  a  provision  that  the 
company  might  withdraw  any  part  of  said  bonds  on  paying  to  said  Garrison 
60  per  cent,  of  their  par  value.  The  company  further  agreed  to  give  to  said 
Garrison  the  same  bonds  in  f  ull-p:iid  stock  of  the  company  upon  the  100  bonds 
already  mentioned,  that  they  wonld  be  entitled  to  prorate  with  the  most 
^vored  purchaser  of  any  of  said  company's  bonds.  Garrison  further  agreed 
to  loan  to  the  company  an  amount  equal  to  the  difference  between  the  cost 
to  him  of  said  raits  and  fastenings  and  9200.000;  the  bonds  deposited  with 
him  as  above  being  held  as  security  for  such  loan.  The  company  further 
agreed  to  purchase  from  Garrison  the  100  bonds  already  mentioned,  together 
with  the  pro  rata  of  stock,  and  pay  him  therefor  9100,000  at  any  time  he 
might  elect  to  sell  the  same  to  them.  Under  the  fifth  article  of  this  agree- 
ment the  plaintiff  deposited  with  Garrison  8,000  bonds.  On  the  2lBt  of  July, 
1881,  the  company  received  back  400  of  said  bonds. 

It  was  claimed  by  the  plaintiffs  that  between  the  13th  of  June  and  the  ISth 
of  August,  1881.  Garrison  took  no  steps  to  purchase  the  rails  or  other  bui>- 
plies  referred  to  in  said  agreement,  though  the  plaintiff's  pteBiaens  naa  re- 
quested that  the  some  should  be  furnished.   On  tbe  18tb  of  August,  1881,  at 
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ft  meeting  of  the  executive  committee,  which  by  the  bj-laws  of  the  company 
possessed  all  the  powers  and  duties  of  the  board  of  directors  when  the  boaM 
was  not  in  session,  a  resolution  in  the  following  language  was  passed:  "At 
m  meeting  of  the  committee,  held  August  13th,  1881,  present,  T.E.  Hogg,  G. 
T.  M.  Davis,  and  N.  S.  Bentley,  the  president  was  authorized  to  negotiate 
with  Commodore  G.  K.  Garrison  for  the  cancellation  and  abrogation  of  the 
contract  existing  between  him  and  this  company,  with  power  to  close  the 
transaction  on  the  terms  proposed,  in  his  discretion. "  And  on  the  same  day, 
2.500  of  the  bonds  in  question  were  surrendered  by  Garrison  to  the  plaintiff, 
and  the  following  agreement  was  signed : 

*For  and  In  consideration  of  one  hundred  thonsand  dollars  in  bonds  of  the 
Or^on  Pacific  Bailroad  Company,  and  six  hundred  shares  f ull-p^d  stock  (the 
receipt  whereof  Is  hereby  acknowledged^  paid  by  the  Oregon  F^Iflc  Bailroad 
to  G.  K.  Garrison,  the  within  agreement  Is  hereby  canceled  and  satlsfled,  and 
the  Oregon  FiiciSc  Railroad  Company  hereby  acknowledges  the  receipt  of 
twpnty-Qve  hundred  bonds,  of  one  thousand  dollars  each,  being  the  remaindar 
of  the  three  thonsand  bonds  mentioned  In  the  agreement  hereto  annexed. 


The  agreement  ci  June  13th  was  accordingly  canceled,  and  the  600  sharea 
of  stock  and  the  100  bonds  referred  to  were  retained  hy^  Garrison.  Tlie 
plaintiff  Uwreafter  pirid  to  Garrison,  or  his  asdgnee,  during  his  life-time,  the 
interest  coupons  on  the  100  bonds  so  delivered  to  him  semi-annually,  and  for 
over  two  years  after  his  death  paid  the  interest  to  his  executors  in  the  same 
wi^.  The  flnt  of  these  payments  was  made  on  the  1st  of  October,  1881,  and 
the  last  on  the  8d  of  October,  1887.  Cornelius  K.  Garrison  died  on  the  Ist 
of  iiajt  1885.  His  son  William  B.  ^irrison,  who  held  his  power  of  attorney, 
died  on  the  Ist  of  July,  1882,  and  Mr.  Mortimer  Ward,  who  succeeded  Will- 
iam B.  Garrison  as  attorney  of  said  Cornelius  K.  Garrison,  died  on  the  18tb 
of  Aogust.  1884. 

In  October,  1887,  this  action  was  brought  to  recover  the  said  100  bonds,  or 
for  their  valne  In  case  a  delivery  oonld  not  be  had;  the  ground  of  recovery 
claimed  npon  the  trial  being  that  the  consent  of  the  company  to  the  delivery 
of  the  bonds  to  Garrison  had  been  obtained  by  duress.  Tiie  answer  of  the 
defendants  denied  the  right  to  the  recovery  of  the  bonds,  and  upon  t)ie  trial 
the  plaintiff  moved  that  ii  verdict  be  directed  for  it  upon  the  ground  that  the 
contract  of  June  18th  had  been  bn^n  on  the  IStli  of  AQgust*  and  that  Cor- 
ndins  K,  Garrison  had  no  rights  under  it  remaining  to  nlm,  and,  accord- 
ingly, he  never  acquired  any  ownership  of  ttie  bonds  in  suit,  and  the  title  to 
them  was  now  in  the  plunuff,  and  that  the  alleged  contract  of  August  IStb 
was  obtained  by  duress  of  plRintiff's  goods,  and  accordingly  void.  And  upon 
the  farther  ground  that  the  alleged  contract  of  Ai^ust  l;ith  was  not  executed 
bj  the  plaintifl  nor  by  its  authority,  nor  was  it  ratified  by  the  plaintiff  after 
execution,  and  accordingly  did  not  bind  the  plaintiff.  The  idaintiff  then  re- 
qaested  the  conrl  to  chi^  the  jury  as  follows:  (1)  That  If  they  find  that 
nothing  was  done  by  G.  K.  Garrison  prior  to  August  13th,  in  performance  of 
the  contract  of  June  18th.  and  that  he  then  compelled  the  plaintiff's  president 
to  surraider  the  100  bonds  sued  fur,  and  to  sign  the  alleged  contract  of  Au- 
gust 13th,  as  a  condition  of  returning  to  ttie  plaintiff  the  rest  of  the  bonds, 
they  must  find  a  verdict  for  the  plaintiff.  (2)  That  if  they  find  tliat  the 
agreement  of  August  18th  was  executed  without  tlie  authority  of  the  plain- 
tiff, they  must  find  a  verdict  for  the  plaintiff.  (3)  That  thfre  are  no  facts  in 
this  case  operating  as  an  estoppel  against  the  plaintiff  to  prevent  it  from 
reclaiming  the  bonds  by  reason  of  anything  that  happened  after  August  18th. 
The  court  refused  so  to  charge,  whereupon  the  plamtilT  usked  that  each  of 
the  followlnff  questions  he  submitted  to  the  Jury,  viz.:  (1)  Whether,  prior 
to  August  IB,  1881,  0.  K.  Garrison  ever  took  any  steps  In  performance  or 
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towards  performance  of  the  cootract  of  Jane  13, 1881.  (2)  "Whether  on  Ao- 
gast  13,  1881,  C.  K  OairiBon  refused  to  deliver  the  bonds  of  the  plaintiff  in 
his  possession,  except  upon  the  condition  of  signing  the  paper  of  August  13, 
1881,  and  the  surrender  of  100  bonds.  (3)  Whether  the  plaintiff,  in  fact, 
ever  did  anything  in  ratification  of  the  contract  of  August  13,  1881.  These 
requests  were  denied,  and  the  connsel  for  tlie  defendants  then  moTiog  the 
court  to  direct  a  verdict  for  the  defendants,  his  motion  was  granted,  and  the 
complaint  was  dismissed,  and  from  the  judgment  thereupon  entered  this  ap- 
peal is  taken.  It  is  claimed  bj  the  defendants  (1)  that  the  cancellation  agrees 
ment  of  August  13.  1881,  was  a  valid  agreement  based  upon  a  sufficient  con- 
sideration, viz.,  the  mutual  cancellation  and  rescission  of  tlie  agreement  of 
June  13,  1881;  (2)  that  the  agreement  was  fully  executed;  the  plaintiff  got 
the  2,900  bonds  and  a  full  release  from  all  its  obligations  and  liabilities  under 
the  contract  of  June  13th;  (3)  that  the  agreement  was  that  of  the  plaintiff 
executed  upon  sufficient  authority;  (4)  conceding  that  the  agreement  was 
compelled  by  duress  of  goods,  such  duress  made  it  voidable,  not  void,  and  it 
was  the  dn^  of  the  plaintiff  to  rescind  promptly  after  it  became  sui  jurit; 
(5)  it  did  not  rescind  promptly,  but  acquiesced  In  and  afflrnoed  it  for  over  six 
years,  until  Oarrison  and  all  his  witnesses  were  dead,  and  should  be  held  to 
have  ratified  it  for  that  reason;  (6)  the  plaintiff  asserts  that  it  was  Induced  to 
acquiesce  by  the  efforts  of  Garrison  and  his  son  to  form  a  syndicate  to  float 
the  plaintiff's  enterprise.  That  constitutes  no  legal  excuse  for  its  failure  to 
promptly  rescind.  Besides,  having  received  such  consideration  for  its  acqui- 
escence  and  ratification,  it  cannot*  now  be  heard  to  repudiate  It.  It  would 
seem  that  the  main  question  involved  upon  this  appeal  is  whether  there  is 
any  evidence  that  the  contract  of  August  13th,  entered  into  between  Cornelius 
E.  Garrison  and  Mr.  Hogg,  the  president  of  the  plaintiff,  was  obtained  by 
duress;  and,  if  so,  whether  the  plaintiff  is  In  a  position  to  maintain  this  ac- 
tion for  the  recovery  of  the  bonds  mentioned  in  the  contract  in  question. 

It  Is  claimed  upon  the  part  of  the  plaintiff  that  the  evidence  shows  that 
under  the  contract  of  June  18,  1881,  although  by  its  terms  Garrison  was  re- 
quired to  act  with  diligence,  yet  he  had  done  nothing,  up  to  August  IStli, 
towards  its  fulfillment;  that  he  bad  been  repeatedly  requested  by  the  presi- 
dent of  the  plaintiff  to  take  steps  for  the  fulfilling  of  the  contract,  and  that 
finally  the  president,  not  being  able  to  aacertain  that  Garrison  had  done  aoy^ 
thing  under  the  <»ntract,  had  purchased  the  rails  to  be  provided  under  toe 
Garrison  contract  upon  Us  own  credit,  and  furnished  them  to  tbe  oompanjr, 
and  that  be  had  an  Interview  on  the  I8tb  of  August  with  Mr.  W.  B.  Garrl- 
Bon,  who  represented  Oomellus  E.  Garrison,  in  which  be  details  aremulCable 
eonversatlon.  This  conversation  was  to  the  effect  that  he  told  Garrison  that 
he  had  called  at  the  office  the  day  before  to  notify  him  th^  tbe  earnest  appli- 
cation he  had  made  to  purchase  the  r^ls  had  beisn  disregarded,  and  that  he 
had  purchased  tbe  tbHIa  himself,  using  his  own  credit,  and  providing  tho 
banker's  credit  to  pay  for  them  on  the  other  side;  that  William  B.  Garrison 
replied:  "Yes.  I  have  heea  so  advised  by  C.  E.  Garrison,  and  we  are  glad  of 
it,  and  you  have  relieved  usof  a  great  burden."  Mr.  Hogg  then  said:  "lam 
very  glad  of  that,  if  I  have  relieved  you  of  a  great  burden,  because  I  would 
have  relieved  you  long  ago  if  you  bad  been  frank  with  me,  and  told  me  that 
yon  did  not  ii^end  to  order  those  rails.**  And  he  said:  "Now,  having  done 
that,  you  have  broken  this  contract."  William  B.  Garrison  replied,  "Of 
course,  we  have;"  and  further  said:  "I  Intended  to  break  It.  I  have  never 
been  iu  sympathy  with  what  C.  K.  Garrison  has  done.  X  Intended  to  break 
St. "  Mr.  Hogg  then  said :  **  That  is  all  very  good.  I  cannot  trace  where  you 
have  done  any  business  with  it.  Kow,  I  want  you  to  surroider  to  me  the 
bonds  you  hold  as  a  guaranty  for  the  f  nlfillment  of  your  portion  of  this  con- 
tract."  Mr.  W.  fi.  Garrison  then  said:  "I  will  surrender  you  2,900  of  Uioso 
bonds."  Mx^  Hogg  asked:  "Why  not  surrender  the  whole  8.000?"  "Be- 
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eaase,"  Mr.  Gftrrison  8»id»  "I  mean  to  keep  100  of  those  btmds.  Ton  know 
C  K.  Ctarrlson  told  you  he  wb8  going  to  keep  them,  and  I  am  going  to  keep 
them."  Mr.  Hogg  aaked,  "On  what  grounds?"  AndheiepUed:  "Because 
I  hare  got  them."  Mr.  Hogg  said:  "Don't  you  belteve  there  Is  relief  in 
floiuts?"  And  Oarrison said:  "  We  bavo  built  too  many  railroads,  and  we  know 
the  anxiety  of  railroads  to  get  their  secortttes,  and  I  intend  to  hold  those  bonds* 
and  yon  can  sne.  I  don't  intend  to  deliver  the  2.900  to  yon  unleas  you  surren- 
der the  100  booda.**  Mr.  Hogg  then  gave  the  further  testimony  that  he  told 
Oarrison  be  would  pledge  bis  word  of  honor  as  president  of  the  company  that 
he  would  never  cancel  that  oontract  as  such;  that  be  was  perfectly  willing  to 
nirk«nder  them  in  his  individnal  capacity,  as  he  would  to  a  highwayman,  to 
aave  his  life;  that  be  was  perfectly  willing  to  let  Garrison  rob  liim  of  100  of 
the  bonds  in  order  to  get  back  the  2,900,  but  that  he  would  not  do  it  nnlesa 
In  his  iodlTldual  capacity;  that  he  was  going  to  reserve  to  the  railroad  com- 
pany whatever  rights  tta^  might  have;  that  the  contracts  were  made  by  the 
company,  and  he  did  not  see  proper  to  prejudice  their  interests;  that  aftw 
this  emiversation,  and  at  this  meeting,  he  signed  the  agreement  of  August 
18th:  that  he  went  with  W.  B.  Garrison  to  tlie  safe-deposit  vaults  of  the  Park 
Bttnk,  by  whom  he  was  introduced  to  the  pec^le  in  the  vaults,  Qarrison  say- 
ing; "This  is  Mr.  Hogg,  president  of  the  Oregon  FaciSc  Bail  road  Company, 
and  the  vaults  that  have  been  taken  here  in  which  these  bonds  were  deposited 
were  taken  for  thia  oompany,  and  I  want  to  surrender  the  vaults  to  him,  and 
m«ke  the  proper  entry  of  it."  He  tlien  opened  Uw  safe  and  took  out  these 
8,000  bonds.  Mr.  Hogg  said  that  he  again  protested  against  hii  retaining  100 
bonda,  and  he  said:  **yery  well,  I  will  lock  the  papers  up.  You  have  signed 
the  p^wr  there  in  your  individual  capacity,  and  I  am  gfAog  to  get  these  bonds 
and  keep  them  in  my  bands,  and  then  you  may  g^  them  as  you  please. "  Hogg 
farther  testified  that  he  received  at  this  Ume  from  Garrison  2,900  out  of  the 
3,000  bonds.  He  appears  then  to  have  been  shown  a  receipt  of  the  2l8t  of  July, 
1881,  where,  over  bfs  own  signature  as  president,  he  acknowledges  the  receipt 
from  Garrison  of  400  of  these  bonds,  and  then  s^ys  he  was  miatwEea  In  saying 
tbat  be  received  2,900  on  August  13th. 

Upon  an  examination  of  this  contract  of  August  13th,  this  peculiar  feature 
wiU  be  observed  that  according  to  his  own  theory  when  Hogg  is  canceling 
the  contract  he  ii  acting  individually,  bat  when  he  is  receiving  the  bonds  he 
is  noting  for  the  plaintiff;  and  this  IJieory  is  based  upon  the  fact  tbat  he  seems 
to  have  signed  the  contract  individually,  and  not  as  president.  The  contract 
expresses  the  receipt  of  a  cuisideratlon  ftom  the  Oregon  Pacific  Ballroad  Com- 
|»any,  the  cancellation  of  the  oontract  because  of  that  consideration,  and  the 
receipt  by  the  company  of  the  2,500  bonds,  being  the  remainder  of  the  3,000 
mentioned  in  the  agreement  of  August  13th.  Mr.  Hogg  tn  his  testimony  ex- 
pressly states  that  he  was  not  acting  on  behalf  of  the  oompany,  and  that  he 
refused  to  act  upon  behalf  of  the  company,  and  yet  he  received  the  2,900 
bonds  on  behalf  of  the  company.  He  testifies  that  he  told  Garrison  so,  and 
that  Garrison  said  he  did  not-care  anything  about  the  release  of  the  company; 
that  he  wanted  Hogg's  individual  release,  etc  And  yet  we  find,  by  the  min- 
utes of  the  executive  committee  of  the  plaintiff,  that  a  meeting  of  such  com- 
mittee was  held  on  the  13th  <a  August,  1881,  at  which  Hogg  was  present, 
and  that  a  resolution  was  passed  by  which  the  president,  Hogg,  was  authorized 
to  negotiate  with  Garrison  for  the  cancellation  and  abrogation  of  the  contract 
existing  between  him  and  this  company,  with  power  to  close  the  transaction  on 
the  terms  proposed,  in  his  discretion.  Noyr,  It  is  clear  from  this  resolution  that 
other  negoliaUons  had  been  bad  between  Hogg  and  Garrison,  in  r^erence  to 
the  canoailatlon  of  this  contract,  and  that  Garrison  bad  slated  his  terms;  that 
Hogg  had  submitted  the  proposition  to  the  executive  committee,  and  that  the 
committee,  having  power  so  todo,  the  board  of  directors  not  being  in  session, 
anthoilied  tbe  ^esUent  to  acc^t  the  proposition,  and  to  cancel  and  abrogate 
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the  contract  esEisting  between  him  and  ttie  company;  and  that  In  puraoance 
of  the  authority  this  conferred  opon  him  as  president^  ha  closed  tlie  transac- 
tion vlth  Qaniaon.  And  yet  we  Qnd  him  claming  that  he  acted  without  an- 
thority  from  the  cmtxnratlon  upon  his  own  reeponsibillly.  and  tiiat  he  did  not 
pretend  to  act  fbr  tuie.  corpc»HUon,  and  not  one  word  explanatory  of  the  pas- 
sage of  this  resolution  Is  g^Ten.  It  ia  impoeBiblB  to  come  to  any  conclusion 
except  that  n^otlRtfona  for  the  abroMtion  of  this  contract  lud  taken  place 
between  the  plaintiff  and  Garrison.  Fropoaltlons  had  been  exchanged,  aueh 
pnpositiona  submitted  to  the  executiTe  committee,  and  the  prestdeut  author- 
ized to  accept  the  same,  and  abrogate  the  contract,  and  that  this  Idea  of  f  ndi- 
Tidnal  action  arose  entirely  Itecause  Hogg  had  learned  that  he  had  signed  tliia 
paper  of  August  18th.  without  adding  his  name  as  president  thereto*  Itmust 
be  borne  in  mind  that  eveiy  person  connected  with  C.  K.  Garrison,  who  had 
personal  knowledge  of  any  of  these  transactions,  was  dead.  Mr.  Hogg  waa 
living.  He  was  competent  to  testify  as  to  the  personal  transactions  between 
himself  and  Garrison,  and  his  attorneys,  both  of  whom  were  dMd,  and  he  had 
no  fear  of  contradiction;  and  that  his  recollection  ia  not  of  the  bat  Is  evident 
from  the  fact  that  he  did  not  recollect  his  own  receipt  signed  on  the  2lBt  of 
July  for  400  of  tlie  bonds,  and  that  he  testtOed  Orat  that  he  reetived  the  2,900 
bonds  back  on  the  13th  of  August.  Under  such  circumstances,  can  it  possi- 
bly be  claimed  that  Hogg  was  acting  individually  and  not  upon  the  part<^ 
the  corporation,  when  he  had  express  authority  to  carry  out  this  contract  by 
the  resolution  of  the  executive  committee  having  power  to  pass  such  a  reso- 
lution? There  Is  another  fact  proven  by  this  r^dution,  and  that  Is  that 
claims  were  made  by  Garrison  because  of  this  contract,  and  that  it  was  not 
deemed  by  the  plalntlQ  that  the  contract  was  ended,— broken, — and  that  no 
liability  could  possibly  arise  thereunder,  because  by  the  resolution  the  contract 
is  spoken  of  as  one  which  was  existing  between  Mr.  Garrison  and  the  com- 
pany. They  desired  to  get  rid  of  It,  and  to  be  relieved  from  their  obligations 
thereunder,  and  the  results  of  these  negotiations  seem  to  have  been  the  entry 
into  the  armnfcement  evidenced  by  the  agreement  of  the  13th  of  August. 
But  It  is  said  that  Garrison  had  no  claim,  and  that  be  had  done  nothing  un- 
der his  contract,  and  that,  therefore,  the  contract  bad  been  broken  by  him, 
and  that  there  was  no  responsibility  upon  the  part  of  the  plaintiff  to  him. 
Whether  the  position  of  the  plaintiff  in  this  respect  ia  well  taken  or  not,  it  Is 
not  neceraary  to  consider.  It  might  be  that  In  a  legal  proceeding  upon  this 
contract.  Garrison  would  have  no  claims  under  the  facts  as  now  developed. 
But  that  it  was  at  this  time  claimed  by  him  to  be  a  subsisting  contract,  and 
that  the  company  recognized  its  existence,  is,  as  already  said,  evidenced  bj 
the  resolution  of  the  executive  committee,  and  it  was  for  the  purpose  of  set- 
tling this  controversy  that  the  agreement  of  August  13th  whs  entered  into. 

It  is  well  settled  that  it  Is  not  necessary,  In  order  to  uphold  a  promise  based 
upon  the  surrender  and  compromise  of  a  claim,  to  show  that  it  la  a  valid 
claim  or  one  that  could  be  enforced  at  law.  A  promise  made  upon  the  settle- 
ment of  disputes  and  to  prevent  litigation  Is  made  upon  a  good  consideration. 
The  settlement  of  a  doubtful  claim  will  uphold  a  promise  to  pay  a  stipulated 
sum,  or  do  any  other  lawful  act.  White  v.  Hoyt,  73  N.  T.  505.  And  Mr. 
Chitty.  in  his  work  on  Contracts.  (volume4,  p. 45,)  says:  "And  there  can  be 
no  doubt  that  the  resignation  of  a  colorable  claim,  conflicting  with  that  of 
another  person,  and  the  settlement  of  the  dispute  between  the  parties  without 
suit,  constitutes  a  good  conBlderati6tt."  It  therefore  appears  by  documentary 
evidence,  and  which  must  control  In  view  of  the  nature  of  the  evidence  given 
by  Mr.  Hogg  on  behalf  of  the  plaintiff,  and  his  evident  want  of  memory  as  to 
the  transaction  to  which  he  was  testifying,  that  this  agreement  of  August  13, 
1881,  was  entered  into  as  a  settlement  between  Garrlsun  and  the  plaintiff,  of 
the  claims  which  had  arisen  out  of  the  contract  entered  into  on  the  13th 
of  June,  1881,  and  it  is  too  late  f orna  to  try.  or  attempt  to  try.  the  oontro- 
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venj  vhlcfa  wu  then  disposed  of.  all  the  wltnesges  for  th«  defendant  being 
dead.  But  even  if  this  were  not  the  case  the  subsequent  conduct  of  theplulu- 
tiff,  by  Its  long  acquiesiience  In  this  agreement,  and  the  payment  of  the 
coupons  npon  the  bonds  held  hj  Garrison  for  years  after  the  plaf ntUI  had  been 
reheved  from  its  alleged  daress.  Is  fatal  to  the  present  claim ;  because,  where 
tt  Is  sought  to  rescind  a  contract  obtained  by  duress,  the  same  must  be  done 
promptly  as  soon  as  the  party  seeking  relief  has  been  relieved  from  the  duress. 
Brwe  T.  I>avenport,  42  *K.  T.  472;  Qotdd  v.  Sank,  86  N.  Y.  82;  Saird  t. 
Mayor,  «te.,  96  K.  Y.  567.  "Where  a  contract  is  sought  to  be  vacated  as  pro- 
cared  under  duress,  tbepart?  wronged  mnst  proceed  promptly.  If  he  remains 
still  and  recognizes  the  contract  by  making  iwyments  thereunder,  be  must  be 
held  to  have  waived  the  duress. "  6  Amer.  &  Eng.  Ene.  Law,  88.  tit.  "  Duress. " 

Now,  It  appears  that  from  the  let  of  October,  1881,  to  the  3d  of  October, 
1887.  Inclusive,  the  plaintlfTB  paid  regularly  tlie  Interest  coupons  npon  these 
bonds.  This  long  acquiescence  is  attempted  to  be  excused  by  evidence  frum 
Mr.  Hogg,  who  testified  that  prior  to  tlie  Ist  October,  1881,  he  ctilled  upon 
Mr.  William  B.  Garrison,  and  told  him  ttiat  the  coupon  interest  on  the  Ist  of 
October  was  maturing,  and  that  he  did  not  intend  to  pay  the  same;  that  they 
bad  some  further  conversation  in  which  Mr.  Garrison  repeated  the  statement 
tbiit  they  had  not  done  anything  to  earn  these  bonds,  (beingseemingly  partio- 
uiarly  careful,  according  to  Mr.  Hogg's  testimony,  to  decry  his  own  title 
ther^,  on  every  occasion  when  he  saw  Mr.  Hogg.)  and  promised  that,  if  the 
coupons  should  be  paid,  they  would  form  a  syndicate  and  take  a  large  portion, 
if  not  the  whole,  of  the  bonds,  provided  they  could  earn  their  proper  compen- 
sation out  of  it.  and  t>Hrn  these  bonds  and  this  interest,  and  that  in  coiisidera* 
tion  of  bis  attempting  to  do  that,  Mr.  Hogg  paid  the  coupons,  and  continued 
to  do  so  up  to  the  time  of  his  death,  while  he  was  trying — and  he  did  try,  as 
Mr.  H<^g  says — to  form  a  syndicate,  and  that  Mr.  'Ward,  after  W.  B.  Gar- 
rison's  death,  continued  his  efforts.  But  although  Ward  died  in  August, 
1884,  and  all  attempts  to  form  a  syndicate  then  ceased,  in  any  event  the  cou- 
pons seem  to  have  been  paid  up  to  October  8. 1887.  three  years  thereafter.  If 
these  coupons  were  paid  upon  the  agreement  of  Garrison  that  he  would  form 
a  i^dlca£e  tvft  the  disposal  of  pUintiff' s  bonds,  then  a  new  contract  was  en- 
tered into  omflrming  the  old;  and  If  this  new  contract  was  not  fulfilled,  the 
only  remedy  of  Uie  plaintiff  rested  nptm  the  new  contract,  because  after  the 
old  contract  had  been  deliberately  coDflrmed,  It  could  no  longer  be  rescinded 
for  dnreas.  This  acquiescence,  subsequent  to  tlie  alleged  breach  of  the  con- 
tract to  form  a  syndicate.  Is  entirely  unexplained,  la  entirely  inconsistent  with 
the  Uworj  that  Garziion  procured  these  bonds  by  duress,  and  should  be  held 
now,  in  view  of  the  faet  that  all  Uie  parties  who  represented  the  Interest  of 
Mr.  Garriaoiit  and  bad  personal  knowledge  of  these  transacUons,  are  dead, 
and  cannot  oontradiot  the  statements  made  by  Mr.  Hogg  npon  the  stand,  to 
preclude  the  plaintiff  from  now  attempting  to  rescind  the  contract  under 
which  tbe  bonds  in  question  were  received.  The  plaintlfl  could  not  wait  fw 
thepntpoae  of  seeing  bow  tbe  nev  agreement  was  going  to  turn  oat,  but  was 
bound  to  act  at  once. 

Another  objection  is  made  to  the  plaintiffs'  reeovery.  and  that  la  that  there 
bas  been  no  offer  to  return  tlw  2,600  bonds  reedved  at  the  time  of  the  execu- 
tion (tf  the  contract  of  August  IStta.  A  par^  seeking  to  remind  a  contract 
mnst  not  only  act  promptly  on  discovering  the  ground  of  rescission,  but  must 
restore  or  offer  to  restore  whatever  he  has  reoelved  under  the  contract.  Bcihif- 
far  T.  JMetf.  83  K.  Y.  300;  Gould  v.  Bank,  tupra.  He  may  not  wait  for 
the  porpoae  of  seeing  how  the  contract  is  going  to  turn  out,  and  determine 
whether  be  may  not  receive  a  benefit  from  it,  but  he  must  at  once  upon 
the  discovery  of  the  facta  authorizing  tbe  rescission,  and  return  all  that  be 
bas  received  thereunder.  These  principles  are  undoubtedly  correctly  stated. 
But  tbe  rule  does  not  apply  wliere,  if  the  contract  sought  to  bs  rescinded  liad 
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nerer  bieen  made,  tlie  plaintiff'  would  have  bean  entiUed  to  recelv^  the  p^- 
ments  made  under  the  contract.  In  each  a  case,  no  offer  to  return  is  neces- 
sary ;  nor  is  it  proper  for  the  court  to  order  restitution.  Tbis  was  distinctly 
lield  in  the  case  of  AUerton  v.  A.llerton,  50  K.  Y.  670.  In  that  case  the  com- 
plaint alleged  that  plaintiffs,  defendant,  and  one  MePbeison  were  partners 
In  conducting  certain  stock-yards  at  Pittsburgh,  Fa.;  that  plaiotiffis,  induced 
hy  the  fraudulent  representations  of  the  defendant,  who  had  the  management 
of  the  business,  that  the  business  was  not  proBtable,  and  that  he  in  conjunc- 
tion with  them  would  sell  out  to  McPherson,  consented  to  unite  wiUi  blm  in 
such  sale,  upon  being  refunded  the  amount  invested  by  them,  and  thattber^ 
after  defendant  repreeented  that  be  had  sold  out  and  paid  to  plaintiffs  the 
moneys  advanced  by  them ;  that  in  fact  the  defendant  did  not  sell,  but  retained 
his  interest,  and  afterwards  acquired  McPberson's  Interest;  that  the  busioess 
was  profitable,  and  defendant  had  received  large  gains  and  profits;  and  the 
plaintiffs  asked  that  the  sale  be  declared  void,  that  defendant  account  for  ail 
moneys  received  by  him,  and  that  they  have  judgment  for  their  portion  of 
the  profits  under  the  agreement,  less  the  amount  they  had  received.  The  case 
was  tried  by  the  couit,  who  found  the  fraud  as  alleged,  and  decided  that  the 
plaintiffs  were  entitled  to  the  share  of  the  profits  to  wbich  they  were  origin- 
ally entitled,  less  the  amount  received  by  them  on  tbesale,  andtliatdefen£utt 
execute  a  retransrer  to  plaintiffs  of  the  Interest  they  had  prior  to  the  sale. 
Judgment  was  entered  upon  the  decision,  which  was  reversed  by  the  general 
term,  upon  the  ground  that  no  fraud  was  shown,  and  that  McPherson  or  his 
representatives  should  have  been  joined  as  defendants,  and  that  the  plalntiffa 
should  have  tendered  back  the  sums  received  by  them  on  the  sale.  The  court 
of  appeals  reversed  the  general  term,  and  affirmed  the  special  term,  boldiuK 
that  the  fraud  was  established,  and  that  no  tender  of  the  amount  was  necee- 
sary  before  suit  brought,  as  the  judgment  allowed  it  to  defendant,  and  this 
WHS.  in  fact,  an  actual  return  of  the  consideration  paid,  and  that  the  question 
of  the  misjoinder  or  non-joinder  of  parties  not  t»ving  been  raised  by  tbe  plead- 
ings or  upon  the  trial  could  not  l>e  raised  upon  appeal.  It  seems  to  have  been 
held  in  this  case,  therefore,  that  if  the  plaintiff  is  entitled  to  receive  the  money, 
whether  tbe  contract  was  rescinded  or  not,  no  tender  or  offer  to  return  ii  nec- 
essary, and  it  is  only  where  the  plaintiff's  claim  to  the  payment  aetoally  made 
rests  upon  the  contract  sought  to  be  rescinded,  and,  therefore,  its  retention  Is 
not  compatible  with  the  rescission  of  that  contract,  that  an  offer  to  return  fa 
deemed  necessary.  In  the  case  at  bar  the  queetion  as  to  the  necessity  of  the 
return  of  the  bonds  upon  rescission  arises  only  npon  the  assumption  of  the 
truth  of  Mr.  Hogg's  testimony.  This  testimony,  if  b-iie,  would  show  that  It 
was  .conceded  even  by  Chirrison  that  he  bad  no  claim  whatever  upon  the  bonds, 
and  tliat  the  claim  he  made  was  without  tbe  shadow  of  toundi^ion ;  and  hence 
even  If  the  contract  of  August  13th  was  reselnded.  he  could  not  possibly  have 
any  right  to  the  bonds  returned  hy  him  to  the  onnpfiny.  This  being  tbe  sit- 
uation of  the  parties,  if  a  right  to  resdnd  existed,  no  offer  to  return  seems  to 
have  been  necessary.  This  testimony  of  Mr.  Hugg,  however,  as  has  already 
been  said,  in  view  of  the  documentary  evidence  clearly  contradicting  bim.  and 
the  remarkable  features  of  the  evidence  itself.  Is  entlr^  onrallabift.  We  are 
of  the  opinion,  therefore,  that  the  Judgment  appealed  from  should  be  affirmed, 
with  costs. 

Bastlbtt,  J.,  concurs. 

Babrett,  J.  I  coneor  with  tbe  presiding  jostlee,  and  desire  to  add  Bome 
additional  considerations  to  those  wbicb  he  has  so  ehwrly  stated.  It  seMoa  to 
me  that  the  plaintiff  proceeds  upon  an  extreme  view  of  tbe  fiwts.  Upon  the 
evidence.  It  is  by  no  means,  as  contended  throughout,  snhstantially  a  ease 
of  property  obtained^  so  to  speak,  by  a  highwayman*  and  restored  in  part  upon 
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an  agreement  to  permit  the  retention  of  the  remainder.  The  hoBds  were  law^ 
tnUy  in  Mr.  Qarrison's  possession,  and  he  bad  a  contract  whicli  if  exeoiitt'd 
would  have  entitled  h!m  to  precisely  what  he  demanded,  namely,  these  lUO 
bonds.  The  plaintiff  says  that  he  had  entirely  neglected  to  proceed  with  the 
performance  of  that  contract,  and  had  consequently  forfeited  his  right  to  these 
bonds.  But  the  contract  bad  not  actually  been  canceled  when  the  ptaintifT's 
president,  without  notifying  Mr.  QarrisoD,  made  other  arrangements,  and 
himself  effected  the  purchase  for  the  company  of  the  very  rails  called  for  by 
Garrison's  oontraot.  Upon  being  told  of  Itils,  Mr.  Garrison  said  he  was  giad, 
but  insisted  upon  retaining  the  bonds  which  would  have  been  hia  In  case  the 
contract  had  gone  on  and  been  executed.  That  in  legal  effect  was  a  denial  of 
forfeitnre;  an  assertion  that  the  contract  was  a  valid,  existing  one,  and  that 
he  (Garrison)  would  assent  to  its  abrogation  only  upon  receipt  of  the  entire 
prodts  derivable  therefrom.  It  la  quite  true  that  this,  claim  was  probably  a 
tlim  one;  that  Garrison  bad  been  guilty  of  negligence;  and  it  la  not  unlil^ely 
ttiat  the  company  could  have  abrogated  the  contract,  and  recovered  back  all 
tlie  bonds  which  he  then  held  as  security,  including  these  in  question.  Still 
tiiat  cannot  be  treated  as  absolutely  certain.  There  is  evidence  here  tending 
to  show  such  negligence,  and  even  that  It  was  intentional.  But  there  la  also 
evidence  that  the  contract  had  not  been  canceled,  thatthe  company  recogidzud 
its  existence  by  authorizing  its  chief  officer  to  negotiate  for  cancellation,  and 
that  befwe  such  negotiations  wwe  completed,  consequently  before  cancella- 
tion, the  company  had  been  placed  in  a  false  position  by  its  prealdent's  pur- 
chases elsewhere.  Here  certainly  was  ground  for  a  contest.  The  company's 
position  was  a  delicate  one.  The  contract  was  alive  and  uncanceled.  It  had 
never  notified  Mr.  Garrison  that  it  would  wait  no  longer.  The  execution  of 
the  contract  liad  become  entirely  undesirable  owing  to  the  new  arrangements 
which  had  been  made  by  Its  president.  Under  these  circumstances,  while 
Garrison's  attitude  was  a  hard  and  probably  unconscionable  one,  it  Is  absurd 
to  lil^en  his  claim,  to  the  full  profits  of  the  contract,  to  that  of  a  highwayman 
demanding  one's  money  or  life.  And  it  Is  therefore  Idle  to  rest  the  case  upon 
legal  analogiea  proceeding  from  this  extreme  view.  A  contract  obtained  by 
the  highwayman  is  of  course  void  from  the  beginning  to  the  end.  A  pay- 
ment on  account  of  such  a  contract  would  be  a  gratuity  and  not  a  ratiflcation. 
Indeed,  it  would  be  ridiculous  to  tall£  of  ratifying  robbery.  In  the  case  at 
bar,  however,  there  was  certainly  color  for  a  contest;  and,  while  Garrison's 
position,  as  testified  to  by  Mr.  Hogg,  may  have  amounted  in  a  legal  sense  t« 
what  is  called  "duress,"  there  can  be  no  doubt  that  the  antecedent  facts  called 
for  prompt  rescission  the  moment  tbe  company  was  freed  from  such  duress. 
I  do  not  mean  that  it  was  bound  to  go  into  a  court  of  equity,  but  It  certainly 
was  bound  to  disaffirm.  Here,  however,  there  was  active,  deliberate,  and 
continuoua  ratiflcation.  It  had  a  right  to  so  elect,  and  it  Is  bound  by  the 
election.  It  thus  said,  In  effect,  we  have  been  deprived  of  these  bonds  un- 
justly; but  upon  the  whole,  we  are  the  gainers  by  leaving  the  matter  as  it  is. 
If  we  proceed  for  the  bonds.  Garrison  may  Insist  upon  all  bis  rights  under 
the  original  contract,  and  altboogh  his  condact  thereunder  has  been  such  that 
we  think  he  la  entitled  to  none  of  its  benefits,  yet  we  would  rather  let  him 
keep  the  bonds,  than  be  subjected  to  a  shadow  of  rislt  on  that  bead.  On  that, 
they  rest  for  over  six  years,  paying  Garrison,  hU  assignee,  and  his  executors, 
with  unfailing  regularity,  the  running  interest  coupons;  and  now,  when 
every  one  concerned  la  dead,  come  Into  court  with  a  claim  of  robbery,  pure 
and  simple.  It  seems  clear  to  me  that  such  a  claim  is  wholly  without  merit. 
The  force  of  this  ratification  Is  sought  to  be  broken  by  Mr.  Hogg's  statement 
that  the  coupons  were  paid  because  Garrison  promised  to  make  a  syndicate 
that  would  take  a  targe  part  of  the  company's  bonds.  What  is  that,  however, 
but  ratification  founded  npon  a  new  promise, — an  overlooking  of  the  alleged 
dareu  In  expectation  of  fatare  help.  It  Is  said  that  tbe  new  conaideratlon 
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talled,  but  the  proof  li  that  Mr.  Garrison  tried  to  effect  the  Bjndicate,  and 
there  is  do  pretense  of  deceit  or  bad  faith  In  that  regard.  And,  further,  it 
appears  that  these  payments  continued  long  after  all  hope  of  assistHnce  in  that 
direction  had  vanished,  indeed,  long  after  Mr.  Garrison's  death.  The  verdict 
was  properly  directed,  and  the  Judgment  should  be  alflrmed. 


(Suprwne  Court,  Omeral  Term,  JVrtt  Departmmt.  KaySS,  1800.) 

1.  Dmw— DiLtraaT. 

Where  a  deed  signed  bj  only  a  portloii  of  the  sraators  remains  In  possession  of 
one  of  tke  grsntors,  and  Is  not  recorded  ontU  60  years  »fter  a  subsequent  deed, 
sealed  and  delivered  by  all  the  grantors,  Is  reoordedf  the  conclusion  is  inevitablo 
that  It  was  never  delivered  or  Intended  to  beoome  operative. 

Il  Wnj*— CoiTBtBUOTioir. 

A  will  gave  one-fourth  of  testator's  residuary  estate  to  his  ezecators  in  tmst  to 
apply  the  rents  and  profits  to  tbe  ase  of  his  daughter  M.  during  her  natural  life, 
and  upon  her  death  to  convey  and  pay  tbe  same  to  her  lawful  issue.  Then  fol- 
lowed  similar  provisioDs  for  three  other  daughters  of  testator.  In  tbe  next  olaus* 
the  exeoutora  were  authorised  to  permit  any  part  of  tbe  estate  to  oontinne  in  the 
same  stale  of  investment  as  it  waa  at  testator's  death,  and  they  were  also  empow- 
ered at  their  discretion,  "from  time  to  time,  or  at  any  time  or  times,  to  sell  anddia- 
pose  of  tbe  whole  or  any  part  or  parts  of  the  testator's  estate,  both  real  and  per- 
sonal, "  and,  "  in  the  mean  time, "  the  executors  were  to  oolleot  tbe  rents  of  the  en- 
tire estate.  Held,  that  upon  the  death  of  K.  her  ctatldrea  took  the  corpus  of  liar 
fourth  part  of  the  residue,  aubjeot  to  the  general  power  In  trust,  and  tbat  this 
power  old  not  cease  on  her  death,  but  was  a  general  power  embracing  tbe  whole 
estate,  and  to  be  exercised  until  a  final  parutloa  of  the  estate  was  made.  Yah 
Bbokt,  p.  J.,  dissenting. 

Appeal  from  special  term,  Kew  Tork  county. 

Action  by  Michael  F.  Cusack  against  Oliver  B.  Tweedy,  Individually,  and 
as  executor  of  the  will  of  Joseph  N.  Lord,  deceased,  to  recover  money  paid 
by  plaintiff  under  a  contract  for  the  sale  to  him  by  defendant  of  certain  real 
estate.  From  a  judgment  dismissing  the  complaint  and  decreeing  speoLElo 
performance  of  the  contract  the  plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

Rusaell  Benedict,  for  appellant.    Q.  &.  Be  Witt,  for  respondent. 

Van  Brunt.  P.  J.  This  action  waa  brought  to  recover  $1,000,  the  amount 
paid  by  the  plaintiff  under  a  contract  for  tbe  sale  to  him  by  the  defendant  of 
the  premises,  61  Bayard  street.  In  the  city  of  New  York,  It  being  alleged  that 
the  title  offered  waa  defective  in  two  particulars:  First,  tbat  an  undivided 
third  interest  In  said  premises  Is  vested  in  tbe  heirs  at  law  of  Maria  Burn- 
ham;  and,  second,  that  the  defendant  baa  no  power  as  executor  of  the  will  of 
Joseph  N.  Lord,  deceased,  to  sell  and  convey  an  undivided  fourth  part  or  in- 
terest, which,  on  the  death  of  Maria  Tweedy,  a  daughter  of  said  testator, 
vested  in  possession  in  her  lawful  Issue.  In  1815,  the  premises  in  question 
were  owned  in  fee  hj  the  six  children  and  heirs  at  law  of  George  Thompson, 
deceased,  namely,  George  Thompson,  John  G.  Thompson,  Elizabeth  Ptnck- 
ney.  the  wife  of  Elljali  Pinckney,  Dolly  Lord,  tbe  wife  of  Joseph  N.  Lord. 
Magdslene  Crook,  widow,  and  Maria  Burnham,  the  wife  of  John  A.  Bum- 
bam,  The  first  four  of  the  heirs  above  named,  and  their  respective  wives 
and  husbands,  executed  a  deed  to  Magdalene  Crook  of  two  undivided  third 
parts  of  said  premises.  This  deed  is  dated  September  20, 1815,  and  Is  in  form 
a  bargain  and  sale  deed,  with  a  covenant  against  grantors'  acts,  and  express- 
ing a  consideration  of  $2,666.64.  This  deed  whs  signed  by  all  the  grantors, 
and  acknowledged  the  day  of  its  date;  Maria  Burnham,  the  only  heir  of 
George  Thompson  not  a  party  to  it,  proving  the  identity  of  two  of  the  grantors 
to  the  oBlcer  who  certided  tbe  acknowledgment.  This  deed  waa  recorded  on 
the  6th  of  October,  1815.  for  and  at  tbe  request  of  Magdalene  Crook,  Mag- 
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dalene  Gioofc  Urns  apon  the  execution  of  this  deed  became  the  ovaer  of  five- 
ilxtta  <rf  the  property.  In  1817,  Mi^dalene  Orook  conveyed  one-half  of  tiu 
premiMS  to  Joseph  N.  Lord,  in  trust  for  the  benefit  of  her  slsto'  Maria  Bum- 
bam.  In  1826,  the  trust  estate  wsa  reconveyed  to  Magdalene  Crook,  and 
Maria  Bumham  also  conveyed  to  M^[da)ene  Crook  the  undivided  sixth  part 
inherited  by  her»  for  the  consideration  of  8666.67.  The  last  two  deeds  were 
adcnowledged  on  the  7th  of  February,  1825,  and  on  the  same  day  Magdalene 
(^ook  made  her  will.  The  will  gives  a  life-estate  to  Maria  Burnham,  and  a 
second  lUe-estate  to  John  Francis  Bambam,  (both  of  whom  are  dead,}  and 
remainder  in  fee  lo  Joseph  N.  I.ord,  the  defendant's  testator.  Joseph  K.  Lord 
died  In  1857,  when  the  defendant  found  Mnong  his  papers  certain  deeds. 
In  1865»  he  observed  four  unrecorded  deeds,  one  of  which  was  a  deed  bearing 
date  September  9,  1816.  and  is  In  form  a  deed  with  full  covenants  and  war- 
ranty from  the  same  eight  grantors,  who,  on  September  20,  1815,  executed 
the  deed  to  Magdalene  Crook,  expressing  the  same  consideration,  and  convey- 
iog  the  same  undivided  interest  to  Magdalene  Crook  and  Maria  Burnham. 
This  deed  is  only  partiHlly  executed  by  the  grantors  named  in  It;  the  wives 
of  George  and  John  G.  Thompson  not  having  signed  it.  The  defendant  then 
caused  this  deed  and  the  others  to  be  record^  on  the  6tb  of  September,  1865. 
Joseph  N.  Lord  left  a  wUI,  by  the  eighth  clause  of  which  lie  disposes  of  his 
residuary  estate  as  follows:  One  fourth  part  thereof  he  gives,  devises,  and 
bequeaths  to  his  executors  In  trust  to  rent  and  Invest,  and  to  collect  and  re- 
ceive the  rents,  issues,  and  profits,  and  apply  the  same  to  the  use  of  bis  daugh- 
ter Maria  Tweedy  for  and  during  her  natural  life,  and  upon  her  death  to  con- 
vey and  pay  the  said  fourth  part  unto  and  among  such  of  her  lawful  issue  as 
may  be  then  living,  and  the  issue  of  any  who  might  be  then  dead.  The 
clause  also  contained  a  similar  devise  of  one-fourth  of  the  residuary  estate  to 
the  executors  In  trust  for  the  benefit  of  each  of  three  other  daughters  of  the 
testator,  and  a  similar  gift  uf  each  fourth  to  the  issue  of  each  daughter. 

The  ninth  clause  is  as  f uUows :  "  Ninth.  1  hereby  authorize  and  empower  my 
said  executors,  and  tlie  survivors  and  survivor  of  them,  and  such  and  which- 
ever of  them  as  shall  act,  at  their  or  his  discretion,  from  time  to  time,  and  at 
any  time  or  times,  to  sell  and  dispose  of  the  whole  or  any  part  or  parts  of  loy 
estate,  both  real  and  personal,  and,  in  the  meantime,  my  said  executors,  and 
the  survivors  and  survivor,  and  such  and  whichever  as  sliall  act,  are  and  is 
hereby  authorized  to  collect  and  receive  the  rents  of  the  whole  and  every  part 
of  my  real  estate.**  Maria  Tweedy,  the  first  lire  beneficiary  under  the  eighth 
chinse  of  the  ^ill,  having  died,  leaving  children,  the  trust  for  her  benefit  has 
terminated,  and  the  undivided  fourth  of  the  real  estate  of  the  testator  form- 
log  part  of  tiie  capital  of  such  trust  is  vested  in  the  children  of  Maria  Tweedy, 
in  possession,  and  one  of  the  questions  involved  is  whclhersuch  children  took 
such  real  estate  subject  to  the  general  power  of  sale  given  to  the  executors  in 
the  said  ninth  clause.  It  is  clear  that  tliealleged  deed  of  September  9,  1815. 
is  wholly  void  and  inoperative  for  want  of  delivery.  In  order  that  there 
should  be  a  due  execution  of  a  deed,  it  must  not  only  be  sealed  and  signed, 
but  it  must  also  be  delivered;  in  fact,  delivery  being  the  only  thing  which 
could  make  a  deed  operative.  Hence  the  signtficaooe  of  the  clause  con- 
tained in  the  clause  and  signed  by  witness  in  all  old  deeds,  "signed,  sealed* 
and  delivered  Id  presence  of."  Neither  the  sealing,  nor  the  slgnii^,  nor  the 
acknowledgment  of  the  deed,  is  of  any  eCtect  so  far  as  making  the  deed  oper- 
ative and  effectual  is  concerned,  unless  they  are  followed  by  delivery.  It 
seems  hardly  necessary  to  cite  authorities  to  sustain  this  elementary  proposi- 
tion. But  the  cases  <a  Fisher  v.  Hall  f^llS.Y.  ^LQ,  and  Bryant  y.  Brpantt 
42  T.  11,  sufficiently  pstabttsh  It.  It  is  true  that  where  a  deed  appears 
upon  the  record,  the  recording  is  regarded  as  prima/acUi  evidence  of  deliv- 
try.  But  it  is  also  true  that  such  evidence  of  delivery  may  be  rebutted  even 
where  the  recurding  is  apparently  t^ular.  In  the  ease  at  bar*  the  deed  h$.i- 
v.llH.Y.s.no.l — 2 
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Ing  remained  In  the  possession  of  one  of  the  grantors  for  50  years  afterlt  was 
sealed  and  signed  by  a  portion  of  the  grantors,  and  the  taalb  that  another  deed 
was  signed,  sealed,  ana  delivered  by  all  the  grantors  of  the  same  premises 
within  a  ftow  days  thereafter,  raises  the  inevitable  eoncln^n  that  the  first 
deed  was  never  Intended  to  be  (^lerasive.  and  had  never  been  delivered.  It 
Is  true  that  a  court  of  equity  will  not  Impose  a  donbtfnl  titte  opon  ■  pnp- 
chaser.  and  that  the  pnrehaser  Is  entitled  to  a  marketable  title,  and  that » 
tlUe  open  to  a  reasonable  doubt  is  not  a  marketable  title,  and  that  the  court 
cannot  make  it  sncb  by  passing  upon  an  objecllou  dependent  upon  a  dis- 
puted fact  or  a  doubtful  question  of  law  In  the  absence  df  the  party  la  whom 
the  outstanding  rights  are  vested.  Bat  In  the  caseat  bar,  no  suoh  rales  are 
applicable  as  to  the  pcdnt  now  under  consideration.  It  is  apparent  npon  the 
very  face  of  the  record  Itself,  upon  the  face  of  the  deeds  themsrives,  that  the 
all^^ed  deed  of  September  9,  1815,  was  neverexecuted  by  all  the  grantors,  and 
never  recorded  until  50  years  after  the  subsequent  deed  had  been  reoorded» 
and  then  suoh  deed  of  the  9tb  Septembw.  1815,  was  recorded  without  any 
authority  in  the  party  making  the  record  to  cause  the  same  to  be  recorded  ; 
and,  also,  that  Ma^  Bnmham  knew  of  the  existence  at  the  second  deed» 
and  that  she  was  not  a  grantee  named  thereini  whidi  is  evldenoad  by  the  fact 
that  the  identity  <tf  two  of  the  grantors  in  said  deed  was  proven  to  the  master 
in  chsjiosry  by  her  oath  and  examinatloD.  From  the  foregoing  uncontro- 
vertible facts,  no  other  conclusion  ean  be  drawn,  bat  tliat  said  deed  of  the 
9th  Septembor,  1815,  had  never  been  delivered,  and  never  became  operatic 
The  next  objection  is  thst  the  defendant,  as  sorviving  UEeeotor  of  Joseph  N. 
Lord's  will,  had  no  power  of  sale  as  to  one-fuurth  of  the  premises  in  qaestioD ; 
tbi^  the  power  vested  in  the  defendantt  under  the  will  of  Lord,  oeased  on 
the  death  of  Maria  Tweedy,  and  the  title  to  bar  undivided  share  passed  to 
her  children,  subject  to  the  exercise  of  the  power  of  sale  by  the  executor. 
This  objeotlOQ  seems  to  raise  a  question  in  regard  to  which  an  authoritative 
determiuatioD  cannot  be  made  In  the  absence  of  the  children  of  Maria 
Tweedy,  deceased.  It  may  be  claimed  with  great  force  that  this  power  of 
sale  terminated  upon  the  cessation  of  the  trust  as  to  any  portion  of  the  estate. 
— as  to  that  portion.  It  is  to  be  oinerved  that  the  testator  makes  separate 
trusts  in  favor  of  bis  four  children,  giving  one-fourth  of  his  property  to  his 
executors  in  trust  to  rent  and  Invest,  and  to  collect  and  receive  the  rents,  is- 
sues, and  profits  thereof ,  and  to  apply  the  same  to  the  use  of  oneof  blsdauglK 
ters  for  and  during  her  natural  life,  and  upon  her  death  to  convey  and  pay 
the  said  fourth  puit  unto  and  among  her  lawful  issue  who  may  be  then  liv- 
ing, and  Uie  issue  of  such  as  may  be  then  dead.  Upon  the  death  of  any  one 
of  these  daughters  tlie  estate  held  in  trust  for  such  daughter  descended  im- 
mediately to  her  children.  1  Bev.  St.  p.  780,  §  87;  Jn  LMngittm,  84 
K.  Y.  567. 

Now,  under  the  power  of  salts,  the  executors  are  authorized  to  sell  in  their 
discretion  from  time  to  time,  and  at  any  time  or  times,  the  whole  or  any  por- 
tion of  his  estate  both  real  and  personal.  But  this  power  Is  coupled  with 
Uie  provision  that  In  the  meantime,  that  is,  until  the  sale,  his  executors  are 
authorized  to  collect  and  receive  the  rents  of  the  whole  and  everypartof  his 
reid  estate.  Kow  it  cannot  be  claimed  that  after  a  portion  of  this  estate  has 
descended  to  the  grandchildren  of  the  testator  that  the  exeootors  are  entlUed 
by  force  of  the  power  contained  in  the  will  to  collect  the  rente  and  proflto 
thereof.  This  portion  of  the  estiito  is  relieved  from  the  trust.  The  executors 
by  virtue  of  t^e  will,  therefore,  could  not  collect  the  rents.  The  owners  of 
the  fee  would  be  entitled  to  collect  t^e  rents.  It  is  true  that  it  is  claimed  by 
the  respondenta  tliat  as  tenants  in  common  the  executors  would  have  a  right 
to  collect  the  rents.  But  it  is  ciear  tliat  tliey  could  not  do  so  by  virtue  of  this 
clause  cmtained  in  the  will.  What  did  the  testator  mean  ?  Did  ha  not  mean 
that  as  long  as  the  pnqwty  remained  ansold  and  the  trust  eonttnued»  his  ex- 
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ecutcof  should  collect  tlitt  ronts?  It  Menu  to  hb  that  this  qneatltm  Jb  of  m 
doubtful  A  obaracter  that  un]es8  upon  r  proper  a^lon  brought,  having  all  the 
parUflS  to  be  ^ected  hj  the  adjudicaUon  before  the  court,  no  anthorltatlTe  de- 
termination canbegiven.  It  would  seem,  therefore,  la  Tiev  of  thie  condition 
of  things,  that  tba  title  ia  not  free  from  reasonable  doubt.  The  plaintiff, 
therefore,  should  not  be  compelled  to  take  this  title,  and  hereafter  be  caHed 
upon  to  defend  the  same  against  the  claim  of  the  grandchildren  of  the  testa- 
tor. Under  all  the  circumstances  of  the  case  the  pliUntlff  was  entitled  to  re- 
cow.  The  judgment  should  therefore  be  revened,  and  a  new  trial  oxdaredt 
withoosts  to  a(y>d!ant  to  abide  event. 

fiASSBn-,  J.  I  concur  with  the  presiding  justice  In  regard  to  ttte  tiilegoU 
de«d  of  September  9, 1816,  but  I  am  unable  to  concur  as  to  the  power  of 
aale.  Uy  views  upon  the  latter  head  are  these:  Immediately  npcn  toe  death 
of  Maiia  Tweedy,  her  children  undoubtedly  took  the  corptu  the  trust-e»- 
tate,  namely,  the  one  equal  fourth  part  of  the  original  residue  devised  and: 
bequeathed  by  Joseph  N.  Lord  to  hb  executora  in  trust  for  the  benefit  of  his 
daaffbter  Maria.  They  ao  took,  however,  subject  to  and  not  freed  from  the 
general  power  in  tmst«  specified  In  the  ninth  clause  of  Mr.  Ix»d*s  wIU.. 
Thoe  is  no  expreeslon  anywhere  In  this  will  suggestive  of  an  actual  partition 
of  the  reaidne  lior  the  trust  purposes,  or  of  any  Jnrlaion  save  In  the  legal  sense- 
essential  to  tbe  validity  of  the  trusts.  Indeed,  the  testator's  plan  seems  to- 
be  directly  opposed  to  any  such  preliminary  partition,  or  to  tbe  separation  and 
letting  apart  in  tpeeU  of  tbe  eorput  of  each  of  the  four  trust-estatea.  This 
Is  tbe  opening  language  of  the  eighth  clause:  **  All  the  rest,  residue,  and  re- 
mainder of  my  estate,  both  real  and  personal,  •  •  •  I  dispose  of  as  follows,, 
that  is  to  s^."  Then  follow  the  four  trusts,  each  of  one  equal  fourth  part< 
tbereat  Not  a  word  here  about  conversion  and  actual  separation  of  the  prod- 
uct into  four  parta.  On  the  contrary.  In  tbe  next  clause  (tbe  ninth)  we- 
liod  a  provision  authorizing  the  executors  to  permit  any  pan  of  the  estate- 
invested  at  the  time  of  the  testator's  death  to  remain  and  continue  in  the 
Hime  state  <tf  investment  for  nny  of  tbe  purposes  or  the  will,  ao  long  as  such 
uecatora  ^prove, — a  most  unlikely  provision,  if  an  early  conversion  for  the- 
pnrpoae  of  a  practical  division,  or  to  facilitate  partition,  were  contemplated.- 
Tliis  ninth  clanae  in  do  wise  limits  the  power  of  sale  to  the  respective  trost- 
rstate.  It  is  broad,  general,  and  comprehensive,  authorizing  the  executors, 
St  their  discretion,  from  time  to  time,  or  at  any  time  or  times,  to  sell  and  dis- 
|i08e  of  the  whole  or  any  part  or  parts  of  the  testator's  estate,  both  real  and 
|«rsonaL  Thus  the  power  plainly  operates  throngtiout  upon  the  undivided 
residue  for  which  the  respective  trust-estates  are  to  be  practically  worked 
out.  in  other  words,  tbe  power  is  general  and  unlimited,  operating  npon  tbe 
totality  of  the  reaidue,  and  not  merely  upon  each  of  the  undivided  tru8t>es- 
taies.  And  thus  it  su-ves  a  purpose  useful  and  beneficial  to  the  testator's  ea- 
ute;  for  it  enables  tbe  parties  in  Interest  to  avoid  many  of  the  diffleulUea  of 
convefance  attendant  upon  tenancies  In  common,  especially  where  some  of 
Uie  tenants  are  infants.  If,  therefore,  the  power  Is  general,  operating  upon- 
the  entire  residue  as  such,  there  Is  no  good  reason  why  It  should  cease  upon 
tbe  falling  in  of  one  of  tbe  trusts,  ae  to  the  stilt  unaeparated  one  equal  quarter 
immediate  vested  in  the  children  of  Maria  Tweedy.  The  failing  In  of  that. 
Uust  at  once  oecessitates.  a  division  of  the  estate,  so  that  the  children  ot 
Maria  Tweedy  may  receive  their  one  equal  quarter  freed  from  tbe  remaining 
trusts;  and  It  waa  doubtless  largely  to  facilitate  this  very  division  and  dis- 
tribution, and  to  save  the  beneficiaries  the  expense  of  partition  proceedings, 
tbat  U»  testator  gave  bis  executors  this  continuous  and  unlimited  general 
po«er.  Maria  Tweedy  had  eight  children  living  at  the  time  of  her  death. 
Tbey  w«rs  thMi  of  age,  it  is  true,  but  several  of  them  most  have  heen  minors 
at  the  date  d  the  execution  of  Mr.  Lord's  will;  for  Mrs.  Tweedy  was  mar^ 
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ried  In  1832  or  1833,  while  Mr.  Lord  died  in  1857.  leaving  thia  wlU,  dated 
March  27,  1856.  And  her  husband,  the  present  defendant,  testified  open  tbe 
trial  that  all  the  property  has  been  sold  by  him  (as  sole  sorrlvtng  exeeator) 
since  his  wife's  death,  "the  last  of  it  at  aacUon  a  short  time  ago.  to  close  up 
the  estate."  Upon  all  these  facts  the  case  on  this  bead  comes  within  tha 
principles  enunciated  In  Crittendon  v.  FaircMld,  41  K.  Y.  289;  Kinnier 
T.  Bogers^  42  K.  Y.  531;  and  Skinner  t.  Qutn,  43  N.  Y.  99.  And  it  is  not 
affected  by  the  rule  laid  down  In  Bruner  v.  Meiga,  64  K.  Y.  506,  and  other 
cases  which  have  been  cited  of  a  similar  character,  for  the  reason  that  there 
the  power,  as  said  by  Aujen.  J.,  was  "in  terms  restricted  and  limited  in 
point  of  time  to  the  continuance  of  the  respective  trusts."  This  was  further 
emphasized  as  follows:  "It  is  a  several  power  In  respect  to  the  property  held 
under  the  respective  trusts,  nnd  not  a  general  power  embracing  the  whole 
estate,  and  to  be  exercised  so  long  as  any  one  of  the  trusts  continues,  or  until 
a  final  partition  of  the  ratale  is  made."  One  word  more.  I  am  unable  to 
perceive  the  force  of  tbe  suggestion  that  tbe  present  power  ceased  tbe  moment 
this  trust-estate  vested  in  tlie  children  of  Maria  Tweedy,  because  of  the  pro- 
vision in  the  ninth  clause  that  "in  the  meantime,"  that  is,  until  the  exercise 
of  the  general  power  immediHteiy  preceding,  the  executors  are  to  collect  and 
receive  the  entire  rents  of  the  estate.  The  argument  is  that  the  executors 
cannot  receive  ttie  rents  of  tbe  one  equal  quarter  in  question,  because  upon 
the  vesting  thereof  in  the  children  of  Maria  tbey  alone  could  collect  such 
rents.  This  reasoning  overlooks  the  fact  tliat  in  the  preceding  eighth  clause 
there  is  a  general  power  given  to  tite  executors  to  collect  and  recefve  tfae 
rents,  income,  etc.,  of  each  equal  fourth  part  of  the  general  residue.  So  that 
this  subsequent  power  In  the  same  direction  must  be  treated  as  additional, 
and  not  as  mere  surplusage.  If  additional.  It  plainly  contemplated  a  con- 
tingency like  ttie  present,  where  what  formed  part  of  the  undivided  and  un- 
converted residue  has  become  vested  in  the  children  of  Maria  Tweedy,  and 
this  executor,  as  tenants  in  common.  Now  as  these  children  pending  par- 
tition (or  distribution  through  the  simpler  process  of  an  execution  of  the 
power)* cannot  well  collect  from  the  tenant  one-quarter  of  the  rent,  and  this 
executor  tbree-quarterij,  tind  as  some  rent  must  necessarily  accrue  between 
Maria  Tweedy's  death  and  iictual  division  or  distribution,  authority  is  thus 
given  to  the  exe<.-utor  to  collect  "In  the  meantime"  the  whole  of  this  un- 
divided, and  so  far  as  the  tenant  is  concerned  indivisible,  rent.  The  word 
"meiintime"  thus  refers  to  the  execution  of  the  power,  and  to  its  execution 
in  just  such  a  manner  as  the  present;  while  tbe  additional  authority  con- 
ferred upon  tbe  executor  cannot,  under  such  circumstances,  be  void,  for  it 
is  really  nothing  more  than  he  would  have  had  without  it  as  tenant  in  com- 
mon with  the  children  of  Mrs.  Tweedy.  While  therefore  entirely  agreeing 
that  the  defendant  must  be  able  to  give  the  plaintiff  a  marketable  title.  I  am 
convinced  that  it  would  frustrate  the  clear  purpose  of  tbe  testator  to  hold  that 
he  cannot  do  so  by  the  due  execution  of  this  power.  In  my  judgment,  there- 
fore,  this  Judgment  should  be  affirmed,  with  costs. 

Bautlett,  J.,  concurs  with  Barrett,  J. 


(Supmne  Court,  Oencrat  Term,  FIrct  Depairtmtnt.  JvJj  IS,  l89a) 
Com  or  Motion— FAiLTTHa  to  Pat. 

JudemeDt  was  rendered  against  defendant  and  supplementary  prooeedlngs  Instl- 
tuted,  out  no  property  discovered.  On  the  death  of  the  judKtneat  creditor  suppLO' 
mentury  proceeding  were  again  Instituted,  and  dismissed,  with  costs  to  defenoant. 
The  executrix  then  assigned  tbe  Judgment,  and  the  asslgtiee  issued  exeoutloa  on 
cerUin  real  estate  of  defendant.  Held,  that  under  Code  Civil  Proo.  N.  T.  1 77B, 
declaring  that  where  cosu  of  a  moUon  are  directed  to  be  paid,  further  prooeealnga 
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on  the  part  of  the  person  requlrecl  to  ps;  them,  except  to  review  or  reoate  the  or- 
ator, are  stayed  witDoat  further  direouoD  of  the  conrt  udUI  the  payment  thereof 
the  aa^gnee  waa  oompelled  to  pay  the  coeta  avarded  to  defendant  aa  a  oonditicn 
precedent  to  Isaalng  tbe  eubeequent  execution. 

Appeal  from  special  term.  New  York  county. 

Action  by  J.  Wallace  MacWblnnie  against  Winiam  T.  Cameron.  A  jndg^ 
ment  against  defendant  was  duly  entered  and  docbeted  in  New  York  county 
on  February  20,  1880,  and  in  Queens  county  on  the  21st  February,  1880. 
Executions  were  thereupon  duly  issued  by  plaintiff  to  the  sheriffs  of  Queens  and 
New  York  counties  on  the  24th  day  of  February  and  the  17th  day  of  April, 
1880,  respectively,  and  both  executions  were  thereafter  duly  returned  unaat- 
isfled.  In  September,  1880,  proceedings  supplementary  to  execution  were  in- 
stituted by  plaintiff,  and  no  property  of  the  defendant  was  discovered.  There- 
after, and  in  May,  1882,  proceedings  supplementary  were  again  taken  by 
plaintiff,  but  no  property  was  discovered.  Defendant  then  offered  to  have 
his  mother  transfer  a  bond  and  mortgage  to  the  plaintiff's  attorney  In  settle* 
ment  of  the  judgment,  but  the  offer  was  not  accepted  by  plaintiff  or  fats  attor- 
ney, nor  waa  it  ever  carried  out  by  defendant,  and  the  judgment  bas  never 
been  piUd.  Subsequently,  nnd  in  1885,  MacWblnnie,  the  judgment  creditor, 
died,  leaving  a  last  will  and  testament,  which  was  probated  and  recorded  in 
Oxford  county,  Ontario.  Ciinada;  and  Annie  MacWhinnie  was  appointed  and 
qualified  as  sole  executrix  thereof,  and  letters  testamentary  were  duly  issued 
to  her  thereon.  In  Xuveinber,  1889,  proceedings  supplementary  to  execution 
were  taken  by  said  Annie  MacWIiinnle  as  executrix,  and  the  proceedings 
were  dismissed  without  costs,  and  with  leave  to  renew  on  fuller  papers,  la 
Jaaaaiy,  1890,  proceedings  supplementary  were  again  taken  by  said  execu- 
trix, and  on  motion  of  defendant  said  proceedings  were  again  dismissed,  with 
•10  ooata  to  defendant.  Afterwards,  and  in  January.  1890,  the  judgment 
WHS  dnly  asBlgned  by  said  Annie  MacWhinnie  as  executrix  as  aforesiild  to 
Michael  A.  Gearon,  who  thereupon  became,  and  now  is,  the  sole  and  absolnte 
owner  of  the  judgment  On  February  15,  1890,  the  said  assignment  to 
Gearon,  duly  authenticated,  was  filed  in  the  office  at  the  clerk  of  the  city  and 
county  of  New  York,  and  a  certificate  of  said  clerk  to  thi^  effect  was  on  the 
16th  day  of  February,  1890,  filed  in  the  offlce  of  the  clerk  of  Queens  county, 
where  the  judgment  was  docketed  as  aforesaid.  Thereafter,  and  on  said 
16th  day  of  February,  1890,  Gearon,  the  assignee,  issued  execution  to  tbe 
slteriff  at  Queens  county  dii-ectlng  him  to  levy  upon  and  sell  cotain  real  es- 
tiite  in  that  county  belonging  to  the  defendant  and  judgment  debtw,  0am-. 
eron.  whfcb  the  sheriff  proceeded  to  do,  and  advertised  ue  sale  oi  said  prop- 
erty for  April  6t  1890.  The  defendant  thereupon  moved  to  vacate  and  set 
aside  tbe  execotion,  and  to  enjoin  the  Queens  county  sheriff  from  enforcing 
the  execution  of  the  judgment.  The  motion  was  denied,  with  $10  costs  m 
motion  to  the  assignee,  and  defendant  appeals. 

AigHOd  before  Van  Brunt.  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

AUx,  Cameron,  for  appellant.  8,  W,  Sower,  for  reqxmdent. 

Brady,  J.  Tbe  motion  to  vacate  the  execution  rests  upon  the  provisions 
of  section  779  of  the  Code,  which  declare  that,  where  the  costa  of  a  hiotion 
are  directed  to  be  paid,  all  proceedings  on  the  part  of  the  person  required  to 
pay  them,  except  to  review  or  vacate  the  order,  are  stayed  without  further 
direction  of  the  court  until  the  payment  tiiereof.  The  costs  awarded  the  de- 
fendant had  not  been  paid  when  tbe  execution  was  issued  herein  on  behalf  of 
the  assignee,  and  the  defendant  insists  that  it  could  not  therefore  be  properly 
issued.  The  answer  made  to  this  proposition  is  that  the  payment  c^  costs 
was  not  obligatory  upon  tbe  assignee,  inasmuch  as  th^  were  not  given 
sgainst  him,  and  be  was  not  ordered  to  deduct  them  from  tbe  judgment. 
This  answer  avtdletb  not.   Tlie  assignee  took  the  assignment  subject  to  the 
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eqiiltieft  exlatiog  betwe»i  the  original  partiM.  He  stands,  ther^ore*  in  the 
same  position  as  the  assignor.  The  ruie  is  well  settled.  Bush  t.  Lathrop, 
22  K.  T.  535;  Toung  t.  Guy,  12  Hun.  325.  He  might  perhaps  hare  pro- 
ceeded with  the  e:reoutfoa  had  he  deducted  the  coa^duetothe  defendant 
from  the  amount  of  the  judgment,  or  credited  the  amount  of  Uwm  npon  the 
execution;  but  he  did  neither.  He  treated  the  obligation  to  pay  them  Infer- 
-eotiaUjr  Isqiosed  by  section  779  as  if  be  owed  the  defendant  no  duty  in  that 
respect.  aDd.  m  we  hare  seen,  did  this  intentionally,  on  the  assumption  that 
the  order  to  pay  costs  in  no  way  affected  him.  Kot  having  deducted  them 
from  th»  amount  of  the  judgment,  he  issued  an  execution  for  a  sum  not  due, 
-and  in  axceas  of  what  was  due,  just  the  amount  of  them.  The  statute  is. 
bpweveE,  imperatire,  and  cannot  be  wholly  dlerogarded,  as  It  was  here.  The 
order  appealed  from  should  ttaonfore  be  reretaed,  with  910  ooBt*  and  the  dis- 
■btti-semsnta  of  this  appeaL 

Yxs  BBunr,  F.  J.  I  concnr  la  the  result.  I  do  not  ooscur  In  the  Tiew 
that  the  assignee  was  not  compelled  to  pay  these  coats  as  a  condition  preced- 
ent to  proceeding,  but  might  have  credited  thorn  upon  the  judgment.  Ilw 
Code  zeq,uisw  pn^meDt.  aiMl  giflog  a  credit  is  not  paymeiit. 

DAKiBts,  J.,  ooncuEB  with  Yah  Bbuzit,  P.  J. 


(SuprvTM  Cmmt,  Omeral  Term,  Firtt  Department.  May  6, 1890.) 

TSIAI/— ISfTHUOTIOKB. 

Plain tUEB  agreed  to  ship  cattle  for  defendant,  on  a  tosmI  to  be  ready  on  or  beftw* 
April  Ist,  the  riffht  being  reserved  to  plaiDttfls  to  load  grain  **betwe«ii  decks. " 
It  was  necessary  that  the  grslu  sbould  be  shipped  first,  and,  It  not  bcdng  ready,  an 
agreement  was  made  to  extend  the  time  to  Aprtl  7th.  In  an  action  for  breach  of 
toe  ODotract,  erldsaoe  was  given  that  tbe  veuel  was  not  ready  for  the  cattle  on 
^ril  7th.  oortnf  whtoh  dw  defendant  refused  to  sh^  them,  and,  to  avoid  the 
-elssot  of  ibJa  oondiUom  of  iJtalrs,  plalntUb  gave  evidence  tending  to  show  that 
the  time  for  shipment  was  extended  to  tbe  9tb,  and  then  to  the  lUh,  a  charter  to 
«hlp  grain  between  April  6th  and  April  10th  bavins  been  entered  lato.  Tbe  evi- 
dence respecting  tbesa  extensions  was  oonfllcUng,  and  there  was  evldenoe  to 
•how  that  the  vaas^  was  not  ready  on  the  llth.  At  defendanVs  regaest  the 
oonrt  charged  that  If  tbe  jury  found  that  on  tbe  morning  of  tba  TUi  detendant  said 
be  wonld  ship  if  tbe  vessel  could  be  ready  on  tbe  9tb,  at  midnight  and  in  fact  tbe 
ship  ooald  not  have  been  ready  by  that  time,  he  bad  a  right,  on  the  7th,  to  refuse 
to  ship  at  any  time  in  tbe  day.  Defendant  also  requested  a  obai^  that.  If  plain- 
tiffs wars  not  and  ooold  not  be  ready  to  receive  tbe  oatUe  at  the  time  flaiaUy  agreed 
npon,  the  verdict  should  be  for  defendant,  bat  tbe  court  replied:  "I  oannot  wafg« 
that,  because  It  may  have  been  tbe  9tb.  ■*  Held,  that  the  refusal  to  clia^a  was 
erroneous,  as  the  request  was  not  Included  in  tbe  former  reqnest,  and,  under  the 
evid«ioe,  tbe  jury  augbt  have  concluded  that  the  time  flm^  agxeed  on  was  not 
April  9tfa,  but  tbe  tUA. 

On  reargoment.   Fw  former  report,  see  8  K.  T.  Supp,  688. 

Action  by  Charles  P.  Eussell  and  Samuel  Russell  against  Ssmud  W.  Aller- 
ton  to  recover  damages  for  breach  of  a  contract  of  shipment.  From  a  judgment 
entered  on  a  verdict  for  plaintiffs,  and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appealed.  Tbe  judgment  was  reversed,  and  a  new  trial  or* 
dered.  8  X.  Y.  Supp.  688.  Afterwards  s  motion  for  a  reai^umeat  was 
granted.    9  N.  Y.  Supp.  941. 

Argued  before  Van  BntTNT,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

Ira  J>.  WarreOt  for  appellant.   James  L.  Bishop,  for  respondents. 

Daniels,  J.  A  reconsideration  of  these  appeals  was  directed,  for  the  rea- 
son that  the  third  request  to  charge  bad  been  overlooked  in  the  dedsion 
which  bad  previously  been  made,  and  the  case  has  been  further  examined 
to  ascertain  whether  the  omission  to  notice  thst  request  will  Justly  may 
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^anga  in  the  direction  which  has  already  been  made  for  the  disposition  of 
the  appeals.  B7  the  charter  which  was  made  between  the  plaintiffs  and  the 
defendant  for  the  shipment  of  the  cattle  on  board  the  Bertha,  she  was  to  be 
ready  to  receive  them  at  the  port  of  Vhiladelpliia  not  later  than  the  lat  of 
April,  m79.  She  was  not  at  that  time  ready  to  receive  the  catUe,  and  evi- 
dence was  given  to  prove  that  she  was  not  ready  to  receive  the  cattle  on 
board  on  the  7th  of  April,  during  which  day  the  defendant  finally  refused  to 
lade  them  on  board  the  steamer;  and  it  was  to  avoid  the  effect  of  this  condi- 
tion of  the  steamer  that  evidence  was  given  on  behalf  the  plaintiffs  by 
Mr.  Mather,  who  was  their  f^ent,  to  prove  that  the  time  for.  the  lading  of 
the  cattle  on  board  the  steamer  was  extended  by  an  agreement  made  be* 
tween  himself  and  the  defendant,  and  It  Is  necessary  to  consider  the  effect 
of  the  testimony  of  this  wltaess  for  the  purpose  of  determining  whether  the 
ref  nsal  to  charge  the  latter  request  was  obviated  by  the  charge  given  as  to  a 
flimilar  proposition  when  that  was  first  presented  to  the  court.  He  testified 
that,  early  in  the  day  of  the  7th  of  April,  an  interview  took  place  concerning 
the  loading  of  the  cattle  upon  the  steamer,  and  that  It  was  agreed,  as  the  re- 
sult, that  it  the  steamer  should  be  ready  to  receive  the  cattle  on  the  night 
of  Wednesday,  which  was  the  9tb  of  April,  they  would  be  shipped  by  the 
defendant.  But  this,  according  to  the  evidence  of  the  witness,  was  not  the 
only  day  to  which  an  extension  of  the  time,  for  shipment  was  contemplated 
and  arranged,  for  he  further  testified  that  a  shipment  on  tbe  11th  of  April 
was  also  within  a  conversation  which  took  place  either  on  the  7th  of  April 
or  on  the  Friday  or  Saturday  previous  to  that  date.  He  was  examined  quite 
at  large  as  to  this  latter  extension  for  the  time  of  shipment  of  tbe  cattle,  and 
the  inquiry  was  made  of  him  whether  It  was  "on  the  7th  of  April  tliat  they 
said  they  would  ship,  If  the  vessel  was  ready  on  the  11th,  at  midnight, "  and 
his  answer  was;  "To  the  best  of  my  remembrance,  it  is.  It  might  have 
been  the  Friday  or  Saturday  previous,  but  I  can't  say  positively."  Upon 
bis  previous  redirect  examination  he  was  asked:  "When  you  had  the  con- 
versation with  Mr.  AUerton  or  Mr.  Sherman,  on  the  7th  at  April,  In  which 
they  said  they  would  ship  the  cattle  provided  the  vessel  was  ready  by  the 
11th  of  April,  at  midnight,  had  you.  at  that  time,  stated  to  them  tbe  sab- 
stance  of  tbe  charter-party  marked  *  Defendant's  Exhibit  No*  4,*  and  *  Plain- 
tiffs' Exhibit  No.  24?  "*  And  he  answered:  "To  the  best  of  my  knowledge 
and  belief.  I  bad.  I  won't  say  I  did.**  And  further:  *'How  did  It  happen, 
on  the  7th  of  April,  that  anything  sbotUd  have  been  said  about  the  vessd 
being  ready  on  the  lltb,  at  midnight?  Arutoer.  It  would  be  Ukely  to  occur 
from  the  oonditlon  of  this  charter.  Q,  Wasn't  that  fact  alluded  to  aa  a  rea- 
«on  of  tbe  loading  of  the  vessel  on  the  11th?  A.  To  the  best  of  my  knowl- 
edge, U  was.  My  belief  Is  that  It  was."  He  was  also  asked  upon  his  re- 
croas^amination  whetheri  "on  the  7th  of  April,  when  you  talked  that 
matter  over  with  them,  wasn't  there  some  doubts  as  to  whether  tbe  aUp 
would  be  ready  on  the  11th  to  iecelve  the  cattle?  A.  I  dont  remem- 
ber. There  might  have  been.  Q.  You  were  talking  about  that?  Did  you 
show  them  the  eluuter-party?  A.  I  presume  so.  I  don't  8«y  I  showed  them 
that  charter-party.  I  am  only  telUi^  you  the  general  conversation  In  which 
I  have  reason  to  believe  that  all  the  facts  were  brought  open  to  them.  Q. 
When  they  left  your  office,  did  they  go  to  inquire  about  whether  It  could  be 
ready  on  the  11th  ?  A.  That  Is  my  belief."  The  evidence  did,  therefore,  au- 
thorize the  position  to  be  taken  on  behalf  of  the  plaintiffs  that  the  time  for 
tbe  shipment  of  the  cattle  bad  been  Anally  extended  to  the  night  d  the  11th 
of  April,  and  that  this  arose  out  of  the  eondition  of  a  charter  which  had 
been  made  with  Peter  Wright  &,  Sons  for  the  lading  of  grain  in  the  lower  part  of 
the  steamer.  This  charter  was  made  on  the  4th  of  April,  after  a  previous 
charter  for  tbe  carriage  of  grain  had  been  canceled,  on  the  ground  that  the 
grain  included  in  that  charter  was  to  be  taken  to  Avon  Mouth  dook»  where 
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the  cattle  could  not  be  Qnladen,  as  the  defendant  was  entitled  to  have  that 
done,  under  the  charter  miide  with  him.  This  witness  testified  further  tbat  the 
grtiin  was  to  be  loaded  within  five  days  after  the  Stb*  from  the  5th  to  tbe 
10th,  and  also  answered  that  the  charter  for  the  grain  extended  the  time 
fur  lading  it  on  the  steamer  until  the  10th  of  April.  And,  as  tbe  cattle  eould 
not  all  be  placed  upon  the  steamer  before  the  lading  of  this  grain  was  com- 
pleted, there  was  an  obvious  propriety,  if  that  could  be  done,  for  extending 
the  time  for  the  lading  of  the  cattle  to  the  llth  of  that  month,  and  that 
would  be  tlie  Unal  period  which,  under  the  evidence  of  this  witness^  the 
plaintiffs  might  be  at  liberty  to  insist  upon  their  right  to  a  performance  of 
the  contract  on  the  part  of  the  defendant.  The  testimony  of  this  witness  is 
further  to  the  -effect  that  the  defendant  and  the  person  acting  for  him,  or 
one  of  them,  proposed  to  ascertain  by  inquiry  how  long  it  would  take  to  get 
tbe  grain  on  board,  so  us  to  be  ready  for  the  cattle,  and  that,  if  it  would  be 
done  by  Wednesday,  which  was  tbe  9th,  tbe  cattle  would  be  shipped;  and 
his  answer  was,  "I  think  that  is  the  substance  of  what  they  told  me.**  Tbe 
question  was  then  put  to.liim:  "On  the  7th  of  April,  when  you  talked  that 
over  with  tliem,  wasn't  there  some  doubts  as  to  whether  the  ship  would  be 
ready  on  the  lltli  to  receive  the  cattle?  Ansioer,  I  don't  remember.  There 
might  have  been."  The  further  question  was  afterwards  asked:  "When 
they  left  your  oB9ce,  didn't  they  go  to  inquire  about  whether  it  could  be 
ready  on  tbe  llth?  A.  That  is  the  best  of  my  belief."-  The  defendant, 
upon  the  same  subject,  testified  that  he  did  go  to  tlie  office  of  Feter  Wright, 
and  asked  them  if  they  thought  the  grain  would  be  ready*  and  the  person  to 
whom  the  inquiry  was  addressed  said  be  did  not  think  it  would  be  ready  be- 
fore the  15th.  They  were  uncertain  when  it  would  be  ready.  They  said  it 
was  on  the  cars,  and  could  not  tell  when  it  would  arrive.  The  plaintiffs* 
witness  Mr.  Mather  was  also  asked:  "Didn't  Mr.  Sherman  or  Mr.  Allerton, 
when  yon  met  them  on  the  street,  say  that  they  ascertained  that  the  rest  oC 
the  cargo  Could  not  be  gotten  on  the  ship  by  the  llth,  and  they  would  not 
ship?   Ansjoer.  He  might  have  told  me  so,  but  1  don't  remember." 

He  was  also  asked  whether,  on  the  7th  of  April,  be  knew  "of  anything  to 
prevent  the  entire  completion  of  the  loading  of  tlie  grain  by  the  llth."  He 
answered:  "I  did  not."  This  evidence  very  clearly  discloses  the  nnderstaod- 
ing  at  the  trial  to  have  been  that  it  tended  to  prove  the  fact  that  the  defend- 
ant consented  to  an  extension  of  the  time  to  the  9th  of  April,  and  also  to  tbe 
llth  of  the  same  month,  in  case  the  steamer  would,  at  either  date,  be  ready 
to  receive  the  cattle;  and  it  also  tended  to  prove  the  further  fact  that  the 
steamer  would  not  be  in  readiness  for  that  object  by  the  night  of  the  llth. 
And,  after  making  the  inquiries  which  seem  to  have  been  made  at  the  offloe 
of  Peter  Wright  &  Sons,  the  witness  met  the  defendant  and  Mr.  Sherman, 
who  was  acting  with  him,  after  they  had  been  to  the  office  of  Wright&Sons, 
and  he  was  asked  the  question:  "When  he  and  Mr.  Sherman  met  you  on  the 
street  on  the  7th  of  April,  in  the  afternoon,  didn't  tbey  tell  you  they  had  a». 
certained  the  fact  that  you  would  keep  the  vessel  four  or  Bve  days  longer,  and 
didn't  they  refuse  to  ship  on  the  ground  that  the  cattle  wouldn't  be  fit  to  ship? 
Anatoer.  1  think  they  did."  And  the  fact  was  further  proved  that  the  steamer 
was  not  ready  to  receive  the  cattle  either  on  tbe  night  of  tbe  9tb  or  the  day  of 
the  llth  of  April,  although  evidence  was  given  tending  to  prove  that  she 
might  have  lK>en  ready  within  two  days  after  the  7th,  which  was  the  shortest 
possible  time  to  put  the  grain  on  board ;  and  it  was  as  to  this  state  of  the  evi- 
dence, and  tlie  Inquiries  which  the  jury  could  make  under  it,  that  the  requests 
weremade  for  the  directions  now  under  consideration.  The  court  had  charged 
the  jury  that  if  the  ship  was  not  ready  on  the  7th  of  April,  and  there  was  no 
extension  of  the  time,  then  the  defendant  was  entitled  to  a  verdict.  But  if 
at  tbat  time  the  defendant  had  agreed  to  put  the  oattle  on  board  if  the  ship 
was  ready  at  midnight  of  the  9th,  then  the  plaintiffs  were  entitled  to  mala- 
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tain  the  action.  The  caae  was  therefore  left  in  a  condition  In  which  farther 
directions  as  to  the  effect  and  time  of  the  extension  wns  important  for  the 
KuidHiice  of  the  jury,  and  the  court  was  accordingly  requested  to  charge: 
"Third.  If  the  Jury  find  that,  on  the  morning  of  the  7th  of  April,  the  defend- 
ant said  he  would  ship  if  the  vessel  could  be  ready  Wednesday  at  midnight* 
and  in  fact  the  ship  could  not  have  been  ready  on  Wednesday  at  midnight  be 
bad  a  rightt  on  the  7th,  to  refuse  the  ship  at  anytime  in  the  day.  Hie  Court. 
I  BO  charge."  And  this  is  the  request  which  has  not  already  been  considered 
In  the  disposition  of  the  case.  The  court  complied  with  the  request  made  In 
Uils  manner,  but  it  will  be  seen  from  its  language  that  it  applied  exclusively 
and  wholly  to  the  agreement  to  ship  if  the  vessel  could  not  be  ready  on  Wednes- 
day at  midnight,  and,  if  she  could  not.  that  then  he  had  a  right  on  the  7th 
to  refuse  to  make  the  shipment.  The  other  request,  which  has  already  been 
eonaidered,  was  broader  than  the  charge  in  this  manner  given  to  the  Jury. 
It  waa  in  this  language:  " EigJiteenth.  If  the  jury  6nd  that  the  plaintiff 
were  not,  and  oould  not  be,  ready  to  receive  the  cattle  at  the  time  finally 
agreed  on,  the  verdict  should  be  for  the  defendant.  The  Court,  No;  I  can- 
not ctiarge  that,  because  it  may  have  been  on  the  9th."  For  it  included,  not 
only  the  evidence  tending  to  ^tablish  an  extension  of  the  time  of  shipment 
to  Wednesday  at  midnight,  but  also  the  time  Qnally  agreed  upon.  And,  If 
the  witness  Mather  was  right  in  his  evidence  that  there  was  an  extension  also 
of  the  time  of  shipment  to  the  11th  of  April,  that  was  likewise  included  within 
the  language  of  this  request,  for  that  would  be  the  time  finally  agreed  upon; 
and  if  the  plaintiffs  were  not,  and  could  not  be,  ready  to  receive  the  cattle  at 
that  time,  then  the  defendant  was  entitled  to  have  the  jury  directed  to  find  a 
Terdict  In  Iiis  favor.  These  two  requests  essentially  differ  in  this  respect: 
The  one  extends  the  time  no  farther  than  midnight  of  the  9th  of  April,  and 
the  other  to  the  time  finally  agreed  opon,  which  might  be,  under  the  evidence, 
the  11th  of  April;  and  the  defendant  was  entitled,  in  this  state  of  the  evi- 
dence, to  have  this  direction  given  to  the  jury.  That  they  were  understood 
at  the  trial  to  be  different  in  their  effect,  as  they  certainly  are  in  their  language, 
ia  evident  from  the  circumstance  that  the  court  charged  the  first  proposi- 
tion, but  distinctly  refused  to  charge  the  other;  and  from  that  refusal  the 
jury  could  very  well  understand  that  it  was  not  necessary  that  the  steamer 
should  be  ready  to  receive  the  cattle  on  the  11th,  If  she  was  not  on  the  9tb,  if 
the  11th  was  the  time  finally  agreed  on,  to  entitle  the  plaintiffs  to  maintain 
the  action.  And  that  the  court  considered  tlie  propositions  to  be  different  is 
evinced  by  what  waa  said  in  answer  to  the  last  request,  and  thiit  was  that 
It  could  not  be  charged,  because  the  time  finally  agreed  upon  might  have  been 
tbe  9th.  But  that  did  not  justify  the  learned  judge  presiding  at  the  trial  to 
refuse  to  give  this  direction;  for,  with  eqnal  probability,  the  jury  might  have 
concluded  that  the  time  finely  agreed  upon  was  not  the  9th,  but  that  It  was 
the  11th.  The  disposition  which  was  accordingly  made  of  the  third  request 
to  eliarge  in  no  respect  legally  answers  the  exception  which  was  taken  to  the 
refusal  to  charge  this  eighteenth  request. 

Neither  can  the  position  be  approved  that  the  question  put  to  the  witness 
Mather,  as  to  whether  he  bad  reason  to  believe  that  the  offer  to  ship  cattle  on 
board  the  Bertha  on  the  7th  of  April,  by  Wright  &  Sons,  was  made  on  behalf 
of  Uie  defendant.  The  question  itself  was  allowed  to  be  answered  in  such  a 
form  as  to  receive  statements  which  had  been  made  consisting  only  of  what 
ttie  law  denominated  hearsay,  and  therefore  Improper.  This  related  to  ama- 
terial  part  of  the  case  concerning  the  subject  of  damages;  for  this  witness  had 
previously  stated  that,  if  he  had  gone  into  the  market  immediately  after  the 
def^endant's  refusal  to  ship  the  cattle  on  the  afternoon  of  the  7th  of  April,  and 
had  taken  what  was  Immediately  offered,  he  could  have  closed  at  the  same 
rates.  He  waa  eben  osKeu  wnecoer  they  did  not  refuse  one  of  a  higher  rate 
than  waa  accepted;  and  bla  answer  waa:  "Possibly  we  did."  The  question 
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WM  tbenpat  to  him:  "Didn't  yon  refuse  one  for  Peter  Wright  &  SonB,  on  the 
Kftemoon  of  April  the  7th,  for  tour  pounds  »  head?  Atmoer*  I  can't  remem- 
ber what  the  rate  was.  We  zefuBed  ofEers  from  them  at  that  time  becaosa 
we  didn't  think  we  were  warranted  in  acceptbig  the  rotes. "  And  it  was  to 
avoid  the  effect  of  this  testimony,  which  included  a  latter  rate  of  oompenaa- 
tUm  than  was  finally  received  the  steamer  for  cattle  laden  <m  Ijoard  and 
carried  by  it,  that  the  inquiry  was  made  as  to  the  beli^  of  the  witness  rela- 
tive to  the  origin  of  the  offer.  That  belief  waa  not  admissible.  It  oould  not 
regularly  be  received  as  evidence  to  affect  the  defendant's  liability  in  the 
acUon.  Both  the  question  Itsdf  and  the  anawer  obtained  were  equally  erro- 
neous. Upon  neither  ground  can  any  change  be  jostly  made  in  the  direction 
already  given  tor  the  disposition  of  these  appeals;  bat  the  Judgment  and  order 
should  be  reversed,  and  a  new  trial  directed,  with  costs  to  we  defendant  to 
abide  tlie  event.  All  concur. 


(aupreme  Court,  &meral  Term,  FirtA  iTtfpaitment.  June  6,  ISOO.) 
1.  Attaokukt— Afttdatit. 

An  abtAcfament  should  not  be  granted  or  sustained  If  It  be  appuent  from  the 
whole  affidavit  that  the  afitant  has  no  personal  knowledge  of  the  tnuuaotlon  cre- 
ating tiie  indebtedness^  or  If  tber*  baa  reasonable  doubt  OK  UiataaltJasSaprtagiBf 
from  the  aUegattona  In  rsferenceto  Ik 

t.  BUCB— MonOV  TO  VjlOATB— liAOHBS. 

X^hes  charaed  against  the  assignee  of  the  attaohment  debtors  In  making  a  mo- 
tion to  set  aside  the  attachment  Is  folly  answered  by  bis  affldavlt  alle^ng  that, 
had  the  estate  realized  the  amoant  for  which  it  had  been  sold  by  the  asalgnors 
prior  to  the  assignment,  there  would  have  been  snffldient  to  paj  uL  oreditours,  and 
that  afterwards  be  was  obliged  to  rescind  the  sale  and  resell  the  goods  for  leaa 
than  their  worth,  being  barely  enough  to  pay  plaintlfls,  and  that  he  served  the 
motion  papers  on  the  day  of  the  sale. 

Appeal  from  special  term,  Xew  York  county. 

Action  by  Joseph  Kahle  against  Herman  L.  MuUer  and  Carle  EniUe.  De- 
fendants appeal  from  an  order  denying  their  motion  to  vacate  an  attaiduaent 
against  their  property  in  favor  of  plaintiff. 

Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Daiobls,  JJ. 

A,  P.  WhiMimdt  for  appellants.   Koppm-  dk  Jenka,  for  respondent. 

Brast*  J.  The  motion  herein  to  be  considered  was  made  upon  the  in- 
sufficiency of  the  affidavit  on  which  the  attachment  whs  granted,  and  the 
grounds  were  fully  stated  in  the  notice  of  motion  served.  The  action  waa 
brought  by  a  plaintiff  who  is  the  second  assignee  of  the  claim  presented, 
and  there  is  neither  an  allegation  tliat  be  knew  personidly  of  the  Indebted- 
ness, nor  statements  as  to  tlw  soui'ces  of  his  information  in  regard  to  it,  if 
he  have  any,  other  than  the  assignments  which  he  sets  up.  The  second 
paragraph  of  bis  affidavit  begins,  "Upon  information  and  belief,"  and  the 
otlier  paragraphs  begin,  "That,"  eto.,  the  pbniseology  not  being  changed 
in  any  respect  mentioned,  so  that  the  antecedent,  "information  and  belief." 
applies  to  all  the  averments,  except,  perhaps,  such  statoments,  mingled  with 
(Ahers,  as  may  be  presumed  to  be  within  his  knowledge;  and  these  are  only 
those  that  relate  to  the  assignment  to  himself  from  the  first  assignee  of  the 
daim,  to  his  being  the  holder  and  owner  of  the  claim,  to  the  non-existence 
of  conntor-claims  known  to  him,  to  the  nction  having  been  brought  for  the 
cause  stated,  and  the  fact  thnt  previous  application  for  an  attachment  had 
been  made.  The  existence  of  the  claim  itself — the  crucial  point — is  not, 
therefore,  sustained  by  proof  which  is  accepted  by  the  courts  as  sufficient  to 
warrant  the  issuing  of  the  process  of  attachment.  Assuming  that  in  form 
the  assertion  of  the  indebtedness,  detached  from  tlie  antecedent  upon  infor- 
mation and  belief,  be  sufficient,  if  it  be  apparent  from  the  whole  d^rndtlon 
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that  the  afl^ant  baa  no  peMonal  knowledge  of  the  trnnsactioD  creating  the 
iDcMitednesB,  or  if  there  be  a  reasonable  doubt  on  that  subject,  springing 
from  the  allegatloas  in  reference  to  it,  the  attactiment  should  not  be  granted 
or  maintained.  It  Is  an  important  and  grasping  process  which  in  a  sum- 
mary waj  interTenes  between  the  genwal  creditors  and  the  debtors*  property, 
and  sboold  not  issue  unless  sustained,  as  to  the  detrt  at  least,  by  satisfactory 
prima  fade  evidence.  Here  it  is  not.  The  right  to  it  is  questionably 
stated,  it  may  be  said,  ingeniously  set  forth,  as  It  seems  to  be,  while  it  is  not 
aMerted  by  proper  allegations  when  they  are  carefully  considered.  It  is  also 
wtil  established  that  other  aflQdavits  cannot  be  employed  to  supply  deficien- 
cies in  the  original  application,  where  the  moUon  to  vaeate  rests  upon  the  lat- 
ter, which  was  tlie  move  adopted  here. 

The  laches  charged  upon  the  assignee  of  the  debtors,  who  makes  the  mo- 
tion. Is  folly  answered,  if,  indeed,  the  plaintiff  could  avail  himself  of  that 
factor,  anpposing  it  to  exist.  His  reasons  are  as  follows:  "Deponent  fui^ 
tber  sa^'B  Uiat  tbe  reason  why  deponent  did  not  sooner  make  the  motion  to 
vacate  the  attachment  herein  was  that,  had  the  estate  herein  realized  the 
amonnt  for  which  deponent  snpposed  it  was  sold  by  the  assignors  prior  to 
the  assigmneBt,  there  would  have  been  sufficient  assets  over  and  above  the 
attachment  herein  to  have  paid  the  amount  which  defendants  had  agreed 
to  pay  to  creditors  In  Europe  from  their  American  assets  In  full  compromise 
of  their  indebtedness,  and  to  pay  all  the  American  creditors  in  full,  and  it 
wonld  have  been  a  useless  expense  to  the  estate  to  make  the  motion  und^ 
such  ctxcomstances.  That  afterwards,  on  account  of  enormous  claims  made 
by  ttie  vendees,  deponent,  with  the  knowledge  and  consent  of  the  platntlfC,  re- 
scinded the  said  sale  as  to  goods  undisposed  of  by  the  vendees,  and  said  goods 
were  afterwards  sold  at  auction  for  very  much  less  than  they  were  supposed 
to  be  worth,  so  that  the  amount  realized  at  said  auction  sale  will,  with  all 
other  assets  of  the  estate  in  this  country,  be  barely  sufficient  to  pay  the  plaio* 
tiff  the  amount  of  his  attachment,  with  costs  and  expenses,  leaving  little  or 
nothing  in  deponent's  hands  for  distribution  among  the  general  creditors. 
Under  these  dreamstancea  deponent  deemed  It  his  duty  to  make  this  motion. 
That  said  aoction  sale  did  not  take  plaoe  until  March  21,  1890,  and  deponent 
on  tlM  same  day  caosed  the  motion  papers  herein  to  be  served."  In  addi- 
tion to  this,  section  682  of  ttie  Code  gives  the  absolute  right  to  apply  to  va- 
oate  the  attaehment  at  any  time  before  the  actual  application  of  the  attached 
psoperty  or  the  proceeds  thereof  to  the  payment  of  a  judgment  recovered 
in  the  action.  The  order  appealed  from  should  be  revised,  and  the  attaob- 
saent  vacatedi  with  SIO  costs  and  disbursements  of  this  appeid. 

Dasibls,  J. I  eonenia.  Yah  BamiT,  P.  J.,  eenonn  in  result. 


Hotxnm  9t  aL  «.  &f.  ItOViB  ft  0.  Bt.  Co. 
(Aiprenu  Court,  9«neral  3Vrm,  Wrst  Dspartmsnt  Jan*  0,  UMk) 

AfnAXUTOX— AnTHOKlTT— DlSCLOSTTRB  BT  ATTOBITBT. 

Where  It  appean  from  the  aiBdavlts  that  the  attorney  appearliig  tor  defisiidsat 
mar  not  have  oeen  invested  with  lawful  authority  to  represent  it  In  the  aotlon, 
it  11  error  to  deny  a  motion  to  compel  raoh  attorney  to  disclose  his  authority. 

Appeal  from  special  term.  New  Tork  conn^. 

AoUon  by  Frank  G*  Holllns  and  others  a^nst  the  St.  Louis  ft  Chicago 
Ballway  Company.  Flaintlfb  appral  from  an  order  denying  their  motion  to 
compel  the  attorney  appearing  for  defendant  to  disclose  his  authority. 

Argued  before  Yak  Bbuiit.  F.  J.,  and  Bbadt  and  Bahisls,  JJ. 
V.  iHfirieAs,  for  appellants.   17.  M,  St^ordt  ft>r  respondent. 
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Daniels,  J.  The  affldaTito  read  In  support  of  the  motion  are  snffident  to 
prove  thHt  the  attorney  appearing  for  the  defendnnt  may  not  have  been  in- 
vested wUh  lawful  authority  to  represent  it  in  the  acti<m;  and,  where  tluit 
may  be  the  fact,  the  control  which  the  court  has  over  the  attorney,  whose 
officer  he  la,  will  authorize  it  to  solve  the  doubt  by  directing  him  to  exbiblL* 
or  in  some  other  authentic  manner  disclose,  the  evidence  of  his  author!^. 
This  is  no  more  than  just  to  the  party  whose  action  he  may  contest,  for  he 
should  not  be  subjected  to  either  interference  or  expense  by  the  intervention 
in  the  litigation  of  an  attorney  without  power  to  represent  the  parfy  in  whose 
nominal  behalf  he  assumes  to  act.  The  observance  and  enforcement  of  this 
rule  on  the  part  of  the  court  will  in  a  very  great  degree  remove  all  cause 
for  the  conspicuous  inconsistency  which  has  found  its  way  into  the  courts 
from  the  want  of  authority  on  the  part  of  the  attorney.  As  tlie  law  has 
been  declared  and  now  exists,  an  attorney  may  Appear  in  the  courts  ot  this 
state  for  a  party  without  even  a  semblance  of  authority  for  doing  so,  and  sub- 
ject him  to  a  judgment  whose  enforcement  he  will  be  powerless  to  resist, 
{BamilUm  v.  Wright,  87  N.  T.  502;  Broum  v.  NiahoU,  42  N.  Y.  26.)  while, 
if  that  is  done  in  another  state,  and  the  Judgment  is  afterwards  brought 
here  for  suit  and  enforcement,  the  fact  that  It  has  been  recovered  upon  an 
appearance  by  an  attorney  without  authority  to  represent  the  party  for  whom 
lie  appears  will  be  permitted  to  avoid  the  Judgment  for  want  of  jurisdiction 
over  the  person  agaluBt  whom  it  has  been  recovered,  {Kerr  v.  Kerr,  41  N> 
T.  272.)  There  is  no  principle  supporting  this  distinction;  but  the  absence 
of  anthority  to  appear  should  be  attended  with  the  same  result  in  each  case. 
It  Is  little  less  than  absurd  to  bold  a  judgment  recovered  in  this  state  on 
the  appearance  of  an  attorney  to  be  conclusive,  and  a  judgment  recovered  in 
the  same  manner  in  another  state  to  be  void  for  want  of  jurisdiction  over  the 
person,  and  a  liberal  exercise  of  the  authority  requiring  the  attorney  to  pre- 
sent proof  of  his  power  to  represent  a  party  to  his  adversary  will  have  a 
beneQcial  effect  In  the  way  of  correcting  and  removing  this  Injustice.  It 
was  applied  in  a  salutary  manner  in  Nordiinger  v.  Ds  Miei\  7  K.  Y.  Supp. 
4^,  and  the  probability  proceeding  from  the  affidavits  produced  will  justify 
the  application  of  the  principle  In  this  case.  The  order  should  be  reversed, 
with  $10  costs  and  the  disbursements,  and  an  order  made  requiring  the  at- 
torney appearing  for  the  defendant  to  furnish  within  10  days  after  notiioe  ot 
this  decision  proof  of  his  authority  to  appear  as  attorney  for  ttia  defendant 
in  this  action,  or,  in  default  thereof,  that  his  notice  of  appearance  and  anj 
other  piqwr  served  by  him  be  sblcken  from  the  record.  AXX  concur. 


(Suprvnw  CowU  (General  Term,  Flrat  Department.  Jane  0, 1880.) 
1.  XxDSunniKe  Bokds— Subbtitutiok  or  Indbkititobs. 

Id  an  action  against  a  sberlfl  for  a  wrongful  levy,  servloe  on  plalntUTs  attorner* 
who  proeufed  tibe  iiuleiDDity,  of  notice  of  an  applicatioD  by  the  sheriff  to  snbstitate 
Us  iDdemnitort  u  defendants  in  his  stead,  ia  not  a  aaJBcient  oompUanoe  with  Code 
OlvU  Proa.  N.  Y.  {  l«as,  aa  amended  by  Laws  N.  T.  1S87,  o.  m,  wUeh  provltea 
that,  ''where  the  application  is  made  by  the  offloer,  notioe  of  the  api^loattoB  niut 
be  given  to  the  Inounnltors  or  their  anomey. " 
I.  AfpbaI/— Kevibw. 

That  the  obJoctiOD  to  want  of  notioe  was  not  taken  below  oannot  avail  dtfimflant. 
aa,  without  proof  of  snoh  notioe,  the  oourt  never  aotnirad  Jurisdiction. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Hero  FrultJar  Company  against  Hugh  J.  Qrant,  sheriff  of 
the  city  and  county  of  New  Yoifc^  Defendant  applied  for  an  order  snbstitat- 
ing  his  indemnitors  as  defendants  In  his  place*  and  from  an  ordw  granting 
the  motion  plalntilE  appeals.  Code  Civil  Proo.  N.  Y.  §  1422,  as  amended  b7 
Laws  N.  Y.  1887.  e.  452.  provides  that,  "where  the  applloation  is  made  by 
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the  officer,  notice  of  the  appllchtlon  miut  be  given  to  the  lndemnit<m  <»r  their 
atLorn^.  and  also  to  the  attoraey  for  the  plHintiff." 
Aigned  before  Va»  Vbunt.  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

/.  iT.  V.  Arnold,  for  appellant.    iV.  F.  Secerancet  for  respondent. 

Feb  Cubxak.  The  condition  upon  which  applications  of  this  kind  may  be 
granted  la  that,  where  the  application  is  made  by  the  officer,  notice  thereof 
must  be  given  to  the  indemnitor  or  his  attorney,  and  also  to  the  attorney  for 
tite  plaintiff.  In  this  ease  no  notice  whatever  was  given  to  the  indemnitors, 
anU  the  only  serrice  was  upon  the  attorney  for  the  plaintiff,  who  It  is  said 
acted  for  the  Indemnitors  in  and  about  giving  tlie  indemnity.  It  is  clear  that 
this  notice  was  entirely  insufficient,  as  the  attorn^  in  procuring  the  indent 
nity  was  acting  for  the  plaintiff,  and  in  no  manner  represented  the  interest  of 
the  indemnitors.  The  language  of  the  Code  is  explicit  that  notice  must  be 
girpn  to  the  indemnitors  or  their  attorney,  and  also  to  the  attorney  for  the 
plaintiff.  The  point  thHt  this  objection  was  not  taken  below  cannot  avail,  be> 
cause,  wlthont  proof  of  such  notice,  the  coui-t  never  acquired  jurisdiction. 
The  order  appealed  from  should  be  reversed,  with  tlO  coats  and  dlsbutsemen^ 

AU  OMUtor. 


(iSuprmw  Court)  .Oeneral  Term,  Ftnt  iTeportment  June  0, 1880.) 
Appeal  from  special  tenn,  New  York  oounty. 

AcUra  by  James  KoOimam  aad  another  agaiost  Hagh  J.  Grant,  sheriff  of  the  dUr 
and  county  of  New  Toib,  to  reoover  damages  for  the  wrongful  sate  and  ooamvlon  a 

SluntiSs'  goods,  under  ezeoatlon  against  a  third  party.   Plaintifls  appeal  from  an  ev- 
er anbstitathig  defendant's  indemnitors  as  parties  defendant  in  his  stead. 
Afgned  before  Vax  Bbdkt,  P.  J.,  and  Biust  and  Djlniblb,  JJ. 
J.  H.  V.  Arnold,  tor  appeUants.    W.  F.  Seoerance,  for  respondent 

Pn  CuRUM.  Tor  the  reasons  stated  in  the  case  of  Hero  FruU^ar  Co.  T.  Otwtfb 
ante,  SB,  (decided  herewith,)  the  ozdnr  should  be  Teversed,  with  tlO  ooete  and  die- 
buaesMBta. 


{Supreme  Court,  Ceneral  Term,  first  Deparftnent  Jane  6^  18S0.) 
I.  Vksvk  ly  Civil.  Casbs— BiOHT  to  Chanob. 

A  defendant  has  no  absolute  right  to  an  order  changing  the  plaoe  of  trial  to  the 
proper  county,  where  be  has  failed  to  make  bis  motion  within  the  time  reouired  by 
Ctode  CIvU  Ppoc.  H.  Y.  » 886.  * 
I.  StMm—Vtarmjon  Dbtshsb. 

The  power  given  to  the  oonrt  under  Code  Civil  Proo.  N.  Y.  I  987,  to  change  the 
plaoe  of  trial  to  the  proper  county  at  any.time,  should  not  be  exercised  where  the 
attempted  defense  seems  to  have  been  put  in  for  the  mere  purpose  of  deiaf. 

Appeal  from  special  term,  New  York  connty. 

Action  by  James  E.  Taylor  against  Andrew  E.  Smith  and  others,  on  a 
promissory  note.  Defendants  appeal  from  an  order  denying  their  motion  to 
diange  the  place  of  trhiL  For  former  litigation,  see  8  N,  Y.  Sapp.  619.  Code 
Civil  Proc.  N.  Y.  6  98tt,  provides:  "Where  the  defendant  demands  that  tbe 
action  be  tried  in  the  proper  county,  his  attorney  mast  serve  upon  the  plain- 
tiff's ■ttomey,  with  the  answer,  or  Isefore  service  of  the  answer,  a  written 
demand  accordingly."  Section  987  declares  that  the  "court  may,  by  order, 
change  the  place  of  trial  in  either  of  the  following  casea:  Where  the  county 
designated  for  that  purpose  in  the  complaint  is  not  the  proper  conntiy,"  etc, 

Argned  before  Yam  Bbuht,  F.  J.,  and  Bradt  and  Bamieea*  JJ. 

M.  S.  J>odge,  for  appellants.   Clark  Bell,  for  respondent. 

Van  Bbvht,  F.  J.  This  action  was  <-ommenced  by  the  service  of  a  snm- 
Bona  and  complaint  In  Sinptember,  1889,  thephice  of  trial  being  named  aa  tba 
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ooonty  of  Kew  Torfc.  The  plaintiff  nddes,  md  rodded  wben  tUa  acUon  wm 
begun.  In  the  ooun^  of  Tates,  and  the  defendants  all  resided  in  the  eoant^ 
of  Steuben.  In  October.  1889,  before  answering,  the  defendants  served  on 
plaintiff's  attraney  e  written  demand  that  the  plaee  of  trial  be  changed  to  Oie 
proper  county,  viz.,  the  ooanty  of  Steuben.  The  philntiff  n^^ected  to  com- 
ply with  this  demand,  and  motion  papers  wera  served  on  the  plaintUTs  attor- 
ney for  an  order  changing  ttie  place  ik  facial,  such  motion  being  returnable  on 
the  4th  of  November,  18w.  Prior  to  the  time  at  which  this  motion  to  change 
the  venae  was  made  r^mable,  a  motion  was  made  Iqr  the  plaintiff  to  strilEe 
oat  the  defendant's  answer,  which  had  been  In  the  mean  time  interposed,  aa 
frivolous,  and  ttils  motion  was  granted.  Ko  farther  action  was  taken  in  ref- 
erence to  the  motion  to  change  the  vvnae.  An  appeal  was  taken  to  the  gen- 
eral term  from  the  order  striking,  out  the  answer,  andthatorder  and  the  judg- 
ment entered  thereon  were  subsequently  reversed.  8  K.  Y.  Supp.  519.  After 
the  answer  had  been  restored  by  this  judgment  of  the  general  term,  the  de- 
fendants made  a  new  motion  to  change  the  place  of  triu,  which  was  denied 
upon  the  ground  tiiat  it  was  not  madein  due  time.  With  this  determination 
ot  the  court  below,  we  see  no  reason  to  Interfere.  If  the  defendant  claimed 
as  matter  of  right  that  the  place  of  trial  should  be  changed,  he  was  bound  by 
the  limitation  contained  in  section  986  of  the  Code,  and,  not  having  made  his 
motion  within  the  time  therein  prescribed,  he  had  no  absolute  right  to  an  oi^ 
der  changing  Uie  place  of  trial.  It  i»  true  that  by  sabdiviiion  1  ot  section 
987  the  court  has  the  power  in  a  case  like  the  present  at  any  time  to  chango 
the  place  of  trial,  but  that  is  a  power  to  be  exercised  according  to  the  clronm- 
stanoes  of  each  particular  case.  There  was  nothing  in  the  attempted  defense 
set  up  in  this  case  which  addressed  itself  particularly  to  the  favor  of  the  court, 
as  it  would  seem  to  have  been  put  in  merely  for  the  purposes  of  delay.  We 
think  under  these  circumstances  the  court  should  not  have  granted  themotlOD. 
and  the  order  appealed  from  is  affirmed,  with  $10  coata  and  dlabureemenfak 
Alloonoui, 


(Supreme  C<na%  Oeneral  Term,  Fint  Department.  Jnna  0, 1890.) 

WiLU— Interbbt  oh  Iauoixb. 

Kxomt  Id  some  peoollar  oases,  le^aolei  tmbr  draw  Interest  from  the  tfane  thnbe- 
eome  ana  and  payable,  wUoh  Is  In  oases  wnere  ooUmeis  fixed  forpaynMBtOBe 
year  after  granting  of  letters  testamenta^.  FcOloiriag  27iom  v.  Gwiisr.  Ul  N. 

Y.  SOS.  SI  K.  E.  Kep.  149.   BeverBiDg  B  N.  T.  8npp.  81. 

Appeal  from  surrogate's  court,  Kew  York  county. 

Appeal  by  Hannah  McClowan,  executrix  of  the  will  of  John  V.  Wallaee,  de- 
ceased, from  a  decree  overruling  the  report  of  a  referee  as  to  the  time  when 
interest  began  to  run  on  a  legacy.   For  former  report,  see  6  N.  Y.  Sopp.  81. 

Argued  before  Yak  Bbunt,  P.  J.,  and  Baadt  and  Sanibls,  JJ. 

Charles  H.  Woodbury,  for  appellant.   Bmtjamln  G,  Wetmon,  {Joku 
oUUt  of  counsel,)  for  leptteea. 

Fkb  Curiam.  The  only  question  which  it  is  necessary  for  as  to  oonsider 
upon  this  appeal  is  whether  a  legacy  bears  Interest  after  one  year  frmn  the 
death  of  the  testator  or  from  the  time  when  It  becomes  payable,  which  Is  in 
cases  where  no  time  is  fiiced  for  payment  one  year  after  the  granting  of  letters 
testamentary.  Since  the  decision  by  the  learned  surrogate,  we  think  that  the 
question  has  been  settled  by  the  court  of  appeals  adversely  to  the  view  taken 
by  him.  In  the  case  of  Thorn  v.  Earner,  118  N.  Y .  202.  21 N.  B.  Bep.  149. 
ttn  eourt  of  appeals  have  decided  that,  except  in  some  peenllar  CMe^legaolea 


In  r$  Waixaoe's  Estatb. 

Xn  re  MoGIowak. 
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only  dnw  iDterest  from  tb«  time  tbey  become  dae  and  payable.  The  decree 
of  tbe  sartogate  aboold  therefore  be  reversed  bo  far  as  appealed  tnm,  and  the 
cue  sent  back  to  tbe  surrogate's  court  for  further  action. 


{Supreme  Cowrt,  Oeneral  Term,  Fint  Department  Jane  6, 1890.) 

PixAsnra — Bill  ov  PiMtujoLau. 

A  motion  to  oompel  a  defeodant  to  faralali  a  bin  of  partioolara  ti  properly  denied 
wlwratbs  answer  setting  np  jnstiiloatlon  gives  many  detidls,  and  defendant  swears 
be  baa  stated  the  etomenta  of  the  JastifloaUon  wita  aa  great  partioubuity  as  he 


Appeal  from  special  term,  Kew  York  connfy. 

Action  by  Df^o  La  Scala  against  Leroy  M.  lo^on.  Flaintifl  appeals  from 
an  order  denying  his  motion  for  a  bill  of  particulars. 
Argned  beCoro  Van  Brunt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 
if.  e.  Chapman,  for  appellant.  JDa  Laneey  NieoU,  for  respondent. 

Per  CraiAH.  The  answer  of  the  defendant  setting  np  Justification  Is  qidte 
tfabofate^  many  details  are  given,  and  the  defendant  sweaxs  he  bat  stated  the 
eluneots  at  the  Jnstiflcation  with  as  great  particularity  as'he  can.  This  w« 
think  is  a  andklent  answer  to  the  ^^cstion  made,  and  the  order  ^VMled 
ixom  was  oornot,  and  it  aboold  be  affirmed,  with  910  coats  and  diMorso- 
manta. 


(Atpreme  CeHrt,  G'sneral  TBrm,  SeeonA  Dtpartmeat.  July  18,  IABOl) 

Vamo*  Aas  Pubohaimr— DiRomm  Trru. 

When  the  Taiidor*s  tlUa  Is  donbtfnl  as  to  a  portion  of  ths  premises,  sad  tlia 
doubt  is  snfflotont  to  rendw  ti>e  tlUs  nnraen^antaUe,  the  purchaser  should  not  be 
required  to  perform  the  oontraot,  and  should  rooover  back  money  paid  under  tbe 
eontnet  ana  tbe  expenses  Inonired  ih  the  exambiation  of  the  title. 

Appeal  from  special  term.  Kings  county. 

ActtoB  byBobert  Porterfield  against  William  Payne.   There  was  Jodgflunt 
for  plaintiff,  and  defendant  appttils. 
Argued  before  Babmabd,  P.  J.,  and  Dtkuan  and  Pratt,  JJ. 
^osftson  A  Surr,  fbr  qip^lant.  Daofd  K,  Oate,  for  resp(mdent. 

DracAir*  1.  The  detandant  in  this  action  entered  Into  a  written  agree- 
ment with  the  {dainUfl  to  sell  and  convey  to  Mm  a  piece  of  land  In  the  city  ct 
Itnbkljn,  and  the  plaintiff  paid  to  the  defendant  the  sum  of  91,600  on  ao- 
ooaat  of  the  purchase  price  of  the  land.  Upon  a  (dalm  that  the  title  to  the 
pieuilaua  Is  defeotivo  and  nnmerohantable  tbe  plaintiff  commenced  this  actton 
for  tbe  reeorery  of  the  money  be  so  paid  to  the  defendant,  and  tbe  defendant, 
in  Us  aoawer.  insisting  opon  tbe  perfection  of  his  title,  demands  a  judgment 
for  felie  qiaeiflo  performuice  of  tbe  contract.  Tbe  action  was  tried  before  a 
judge  withtrnt  a  jury,  and  he  found  that  there  were  existing  Incumbranoea 
upon  the  proper^,  and  that  the  defendant  could  not  give  a  title  thereto  la 
compliance  with  tbe  twms  of  the  i^^ment ;  that  the  title  was  not  merchant- 
aWe;  that  the  pbdnttfl  should  not  be  required  to  perform  the  contract  of  pur- 
chase, and  should  recover  back  from  the  defendant  the  money  paid  under  the 
oo^ra^  together  wltti  975  expenses  Incurred  by  him  in  the  examination  oC 
tha  title  to  the  propoty.  Judgment  has  been  entered  upon  such  findings, 
from  which  the  defendaat  baa  appealed.  Unr  examination  of  the  ease  leMls 
ue  to  erinolda  witli  the  flndlnga  and  judgment  of  the  spechd  turn.  To  a$jf 
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the  TCr7  leut  of  tbe  defendant's  title»  It  is  doabtfnl  h  to  a  part  of  the  loem- 
Um,  and  tbe  doubt  is  suflBolent  to  render  tt  unmercbantable.  Tbe  judgment 
aboiUd  be  affirmed,  with  oosta. 


Salt  Sprxnob  Nat.  Bane  of  Stbaouss  t.  Sloan. 
(Aipmne  Court,  Qeneral  Term.  Fourth  Department.  July  1, 1890.) 

OUBAICTT— BiLBASB  OV  OuJlRXRTOS— DlUI»KCB  OT  CaBDItOBS. 

Cefendaot  ezeoated  tojplaiatiff  bank  hU  bond  for  the  pafment  of  a  giran  sum  In 
a  Tear  od  certain  drafU  wicoQiited  by  plaintiff  for  B.  a  0.,  if  plainUff,  after  due 
dlligenoe,  should  fail  to  collect  (he  amount  of  the  drafta  from  B.  &  O.  or  their  as- 
signee within  the  time  limited.  The  amount  not  being  collected  within  the  year, 
plalntlfl  brought  suit  on  the  bond.  The  evidence  showed  that  it  had  filed  a  olalm 
with  the  BSBlgnee,  and  had  brought  an  action  ag^nst  B.  de  C,  but  had  not  entered 
Judgment  therein  as  soon  as  it  might,  having  by  sncoesaive  stipulations  allowed  B. 
ft  C.  90  days*  extension  beyond  tbe  time  that  they  were  reauirea  to  answer,  and  the 
execution  against  them  was  not  returned  until  after  the  bringing  of  the  suit  walnst 
defendant.  Held  that,  though  the  execution  vras  returned  nulla  bona,  and  though 
B.  &  C.  were  laBolvent,  the  showing  of  dlligenoe  on  plain  tiff's  part  was  not  sooh 
as  to  warrant  the  court  in  directing  a  verdict  for  1%. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  tbe  Salt  Springs  Kational  Bank  of  Syracuse  against  George  B. 
Sloan.  In  tbe  fan  of  1886,  the  firm  of  Austin  A  Co.,  wbo  were  doing  busi- 
ness In  the  city  of  Oswego,  drew  seveml  drafts  tm  Baker  &  Clark,  then  doing 
business  in  tbe  city  of  New  York,  which  drafts  were  accepted,  and  thereafter 
discounted  by  the  plaintiff.  Bilker  Sc  Cl»rk  made  an  assignment  for  the  ben- 
eat  of  their  creditors  to  one  Clarence  F.  BIrdseye,  of  New  Tork  city,  before 
any  of  said  drafts  became  due  and  payable,  and  they  preferred  the  plaintiff  in 
class  B  in  "tbe  sum  of  about  87.000  owing  to  said  bank,  for  the  amount  due 
upon  certain  drafts  by  said  William  J.  Austin  &  Co.,  upon  and  accepted  by 
said  Baker  &  Clark,  and  by  said  bank  discounted  for  said  Buker  &  Clark." 
On  the  19th  day  of  February,  18B7,  the  bank  lield  the  aforesaid  drafts,  (the 
same  being  wholly  unpaid,)  and  on  that  day  the  defendant  executed  and  dellr- 
ered  to  the  plaintiff  his  bond  in  the  penal  sum  of  $5,000,  which  bond,  s^r 
reciting  the  aforesaid  drafts  and  the  making  of  tbe  assignment  as  aforesaid, 
contained  tbe  following  condition:  "Now,  therefore,  the  condition  of  thia 
obligation  is  such  that  if  the  alwve-boonden  George  B.  Sloan  shall  within  one 
year  from  the  date  hereof  pay  the  said  tbe  Salt  Springs  National  Bank  of 
Syracuse  any  deficiency  up  to  the  said  sum  of  95,000  remaining  unpaid  to  said 
bank  on  said  drafts,  and  which  tlie  said  the  Salt  Springs  National  Bank  of 
Syracuse,  after  due  diligence,  shall  fail  to  collect,  within  the  time  above  lim* 
ited,  from  tbe  said  Baker  &  Clark,  or  either  of  them,  or  from  the  snld  Clarence 
F.  Birdseye,  as  Hssignee  or  otherwise,  then  this  obligHtion  to  become  void; 
otherwise,  to  remain  iu  full  force  and  virtue."  Upon  receiving  said  bond  the 
bank  executed  a  receipt  acknowledging  tbe  delivery  of  the  bond,  and  in  tbe 
receipt  stated  that  it  had  received  the  bond  "upon  tbe  following  terms  and 
conditions,  and  the  terms  and  conditions  in  said  bond,  to-wit:  Said  bank 
shall  use  due  diligence  to  collect  the  six  drafts  named  in  said  bond  from  Olar- 
epce  F.  Birdseye,  of  New  York  cit^,  as  assignee  of  the  Baker  &  Clark  named 
in  said  bond,  or  from  Baker  &  Clark,  and  out  of  the  moneys  obtained  from 
said  assignee  or  from  any  person  who  may  pay  said  drafts  in  behalf  of  said 
Baker  &  Glnrk  this  bank  shall  first  apply  the  same  to  the  payment  of  said  six 
drafts,  and  when  said  bank  has  fully  paid  said  six  drafts,  interest,  costs,  and 
proti'St  fees,  then  this  bank  shall  surrender  up  said  bond ;  and  after  said  bank 
shali  have  received  its  pay  In  full  on  said  six  drafts,  including  interest,  co8t» 
and  protest  fees,  from  said  assignee,  said  Baker  &  Clark,  or  any  person  wbo 
may  pay  said  bank  on  their  behalf,  then  any  surplus  moneys,  if  any,  wbfadi 
may  have  been  paid  by  said  Sloan  on  said  bond  shall  be  r^nnded  to  said  Sloan. 
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Tliit  p^tr  not  to  extend  tlie  time  of  the  payment  of  said  bond,  nor  change 
the  tonne  of  said  bond,  and  said  Sloan  shail  be  subrogated  to  all  the  rights  of 
the  sidd  bank  In  and  to  said  drafts,  to  the  amount  that  be  may  pay  on  said 
dmfU  after  tbe  said  bank  shaU  be  flnaUy  paid.  Dated  February  lOtb.  1677. 
BAia  Srauras  Natumal  Bank.  By  A.  A.  Howubttt,  President." 

It  Is  ETwred  in  the  |daintifl*8  comi^nt.  after  referring  to  tlie  said  bond. 
Tic;  "The defendant  then  and  there  covenaoted  with  the  plaintiff,  under  bla 
hand  and  seat*  to  to  the  plaintiff  the  sum  of  95.000  within  one  year  after 
the  data  thereof,  to-wit.  within  one  year  after  the  said  19th  day  of  February, 
1887."  It  Is  averred  also  In  the  complaint  that  "on  or  about  the  I9th  day  of 
Febroary.  1888,  said  sum  of  95,000  became  due  and  payable  from  the  defend- 
ant to  ttie  plaintiff,  and  Uie  plaintiff  demanded  payment  of  the  aame  from 
the  defmdant,  but  the  same  was  not  paid  nor  any  part  thereof. "  Tbe  com> 
plaint  contains  no  aU^aUon  oi  the  performance  by  the  bank  of  the  conditions 
mentioned  in  tbe  bond,  orlbat  it  exercised  any  dillgenee  in  reepeot  to  the  col- 
lection of  the  debts  held  by  it.  In  the  answer  It  is  alleged  "that  plain- 
tiffs pledged  tbemsAlTee  to  use  the  greatest  efforts  to  eollect  said  drafts,  and 
all  uf  them*  from  the  accepturs,  and  that  •  •  •  there  was  paid  to  the  plaln- 
tiSa  the  aum  of  9500  to  pay  their  expenses  in  making  the  necessary  effort  to 
collect  said  drafts  from  the  acceptors,  and  this  defendant,  upon  such  state- 
aents,  mad  In  cons)derati<m  therefor,  and  because  of  tbe  same  and  not  other- 
wise, execnted  and  delivered  to  plaintiff  his  bond  In  writing.  **  In  further 
answering  the  defendant  aUsges  "that,  having  obtained  his  bond  as  set  forUi 
^ve,  tlie  plalntUE  has  ever  since  tailed  axa  neglected  and  refused  to  do 
anytiiing  towazd  tbe  Mdleotton  «  enf<ncement  of  said  drafts  in  question, 
InHu  or  agtinst  tlie  saM  aconitus,  or  their  funds,  or  assignee,  as  defendant 
is  informed  and  believea,  and  has  failed  to  use  due  diligence  to  collect  the  same 
as  agreed,  and  has  failed  In  all  points  to  do  and  perform  its  duties  as  set  forth 
in  siiid  bond  and  agreement,  and  has,  as  defendant  is  informed  and  believes, 
fidled  to  even  put  said  drafts  into  judgment,  and  has  failed  to  examine  into 
tbe  allaiis  of  said  acceptors.  Baker  A  Clark,  or  of  their  assignee,  and  has,  aa 
defendant  la  informed  and  believes,  remained  quiet  and  inert  and  permitted 
the  eitala  to  be  dlsaipated,  and  has  not  collected  any  part  of  said  dr^ta  wbat- 
•oever*  nor  made  any  effort  nor  used  due  diligence  to  do  the  same."  When 
the  plaintiff  rested,  the  defendant  moved  for  a  nonsuit  upon  the  following 
gronnda:  '*Firet.  Because  the  plaintiff  has  failed  to  prove  facts  auffloieat  to 
cuostitnteacause  of  action — (a)  by  not  showing  execution  issued  against  the 
principal  debtors  and  returned  before  suit  brought;  (6)  by  showing  the  exe> 
cution  was  not  Issued  until  the  year  limited  by  tbe  bond  had  expired ;  (c)  by 
showing  one  draft  was  never  used;  {d)  by  voluntarily  giving  Baker  &  Glai^ 
time  to  answer  to  the  complaint.  Beeojui.  Because  tbe  plaintiff  has  been 
guilty  td.  laches  in  not  pushing  the  drafts  to  judgment  and  issuing  execution 
thereon.  TAfrd.  Because  the  plaintiff  has  failed  to  show  •  due  diligence,'  the 
ouudition  precedent  expreued  In  the  bond."  The  court  reserved  the  question 
until  tbe  close  of  tbe  evidence.  W  hen  the  evidence  was  closed  the  motion  was 
renewed  upon  the  same  grounds  as  stated  at  the  close  of  the  plaintiff's  case. 
It  was  Uien  conceded  that  this  action  was  commenced  on  the  17th  day  of 
Mareb.  188tt.  Before  tbe  motion  was  decided  tbe  plaintiff  asked  the  court 
"opon  tbe  facts  in  the  case  to  direct  a  verdict  in  behalf  of  the  plaintiff." 
TlMioupon  the  court  observed,  viz.:  "I  don't  think  I  can  nonsuit  in  this 
cne."  To  that  ruling  the  defendant  took  an  exception.  Thereupou  the  court 
ebaerred:  "I  will  order  a  verdict  for  tbe  plaintiff."  Thereupon  the  defend- 
ant took  an  exception.  Tbe  defendant's  counsel  observed:  "I  ask  to  go  to 
the  Jury.  Itanied.  Exception  for  defendant. "  Tbe  court  thereupoa  wdered 
a  venlict  for  the  plaintiff  for  $5,501.67.  Upon  tbe  Judgment  entered  upoa 
Ibat  TCflUet  deHsndant  appeals. 

Argued  befon  Hahdin,  F.  J.,  and  Maktoi  and  Mbwih>  JTJ. 
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B,  B.  Powdl  and  F.  B.  HamUton,  for  appelant.  Prank  B.  Hiaooek,  for 
respondent. 

Hardin.  F.  J.  February  19.  1887,  plaintiff  held  drafts  ander  discoant 
drawn  by  Austin  &  Co.,  of  Oswego,  upon  Baker  &  Clark,  of  Kew  Tork  citr, 
which  hud  been  accepted  and  grown  overdue,  and  the  defendant  on  that  daj 
delivered  to  the  plaintiff  bia  bond  conditioned  to  pi^  up  to  the  sam  of  $5,000 
of  said  debt,  providing  the  plaintiff  should  use  due  diligence  to  collect  the 
same  of  the  acceptors  or  their  assignee.  A  claim  was  filed  with  the  assignee 
by  tlie  plaintiff.  Plaintiff  took  no  proceedings  against  the  assignee,  and  in 
no  manner  sought  to  coerce  the  Anal  settlement  of  his  aoooonta.  No  such 
final  settlement  has  been  had.   Plaintiff  Iwoaght  a  snit  s^nst  Baker  ft 

Clark  upon  the  drafts,  and  obtained  personal  service  on  the  day  ot 

August,  on  one  of  the  defendants,  and  on  the  7th.  of  September*  1887.  upon 
the  other  defendant.  In  that  suit  Judgment  was  not  taken  and  entered  until 
the  4th  day  of  January,  1888.  An  exeoution  was  issued  on  the  17th  day  e( 
February,  1888.  but  the  same  had  not  been  returned  when  Uie  ac^on  was 
brought  on  the  17th  day  of  March,  1888.  It  was  returned*  however,  ttuilm 
bona  on  the  12th  day  of  April,  1888.  The  answer  of  the  defendant safileieDtly 
alleges  the  negligence,  laches,  and  failure  of  the  [daintlff  to  uee  dlligeaoe 
oollectlng  the  debt  held  by  It  mentioned  in  the  bond  executed  the  de- 
fendant. When  he  delivered  the  b(md  he  became  a  surety,  a  guarantor  of 
the  collection  of  the  debt*  or  ao  much  therecrf  as  mentioned  in  ttie  bond. 
Reading  the  bond  in  the  light  of  the  surrounding  elrcumstanoea,  and  cob- 
■truing  the  same  with  the  receipt  or  agreement  made  by  the  plaintiff  whn 
it  took  the  bond.  {Ban\  v,  Kat^antit  98  K.  T.  278,)  w«  are  of  Uie  opinion 
that  the  defendant  stipulated  as  a  condition  precedent  to  his  promise  to  pay 
that  the  plaintiff  should  use  due  dillgmce  to  collect  the  debt  of  the  scceptois 
and  their  assignee.  When  Cfr^ffUh  v.  RoberUm,  15  Hun,  344»  was  before 
this  court  attention  was  given  to  an  instrument  eontaining  a  guaranty  at 
collection,  and  speaking  for  the  court  in  that  ease,  I  said:  "We  think  the 
instrument  executed  by  the  d^ndant  Robertson  must  be  construed  and 
held  to  be  a  guaranty  of  collection.  In  such  a  guaranty  it  is  a  ooBdition 
precedent  that  the  creditor  shall  diligently  «ideavor  to  ot^Ieet  tte  amonnt  oC 
the  principal  debtcH-,  by  exhansting  the  ordinary  l^fal  remedies  for  that  pur* 
poee,  and  a  failure  to  do  so  works  a  discharge  of  the  guarantor.**  This  doc- 
trine was  lafd  down  by  Taloott,  J.,  In  iTuitrttnoa  Co.  v.  Wright,  19  Hun, 
166,  afflmied  76  N.  Y.  445,  and  cases  SHstaintng  the  doctrine  ara  dted. 
Bies  Y.  TiffU  1  Cow,  98;  Craig  v.  Parkia,  40  N.  T.  181;  Moahieg  t.  Riggt, 
19  Johns.  69;  Lowland  v.  Shepard,  2  Hill,  189.  In  delivering  the  opinioa 
of  the  court  of  appeals  in  Inmrance  Co.  v.  Wright,  afllrming  the  same  case 
in  13  Hun,  168.  Church.  G.  J.,  said:  "The  law  is  well  settled  in  this  state 
that  such  a  guaranty  is  an  undertaking  to  piiy  Uie  sum  secured  by  the  obliga- 
tion, giiamntied,  providi^  theprlneipal  Is  prosecuted  to  judgment  and  exeev- 
tion  with  due  diligence,  und  tlie  same  cannot  be  eoltected  of  him.  Due  diH- 
gence  in  exhausting  tl>e  legal  remedies  against  the  principal  is  a  oondWoB 
preeedentto  any  liability  against  the  guarHUtor.  Nor  will  piw^  of  lasolveficy. 
or  inability  to  pay  on  tlie  part  of  tlie  piineipRl,  avail  as  a  substitute  for  a  fail- 
ure to  pursue  the  1^1  remedies.  Craiy  v,  Parkia,  40  N.  T.  181.  It  follows 
that  this  condition  is  a  part  of  the  coniraet,  and  must  be  shown  to  have  been 
performed,  aa  a  demand  and  protest  <>f  a  note  most  be  abowti.  In  order  to  ftx 
the  *  liability  of  an  indorser.'  "  The  case  from  which  we  havo  just  quoted 
was  decided  In  1879.  It  was  referred  to  and  followed  by  thiaoonrt  in  Tiffantg 
V.  WilUa,  SO  Hun,  266,  decided  in  188:3.  The  sftran  doctrine  la  reiterated  \sf 
the  court  of  appeals  in  Serhmiiz  v.  Langkaar,  88  N.  T.  506,  v*i.  r  "Ift  aucb  a 
case  the  law  in  this  sttite  construes  the  obligation  aa  an  mdeitaktng  tlwt 
the  demand  ia  collectible  by  due  course  of  law,  and  the  guarantor  boood  to 
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paj  the  sum  specified  In  the  original  contract,  *  prorlded  tlie  prtadpal  Is  pros- 
ecuted to  jud^meot  and  execution  with  due  dnigf>nce,  and  tbe  s»me  cannot 
be  collected  of  him/  Craig  v.  Parkis,  40  N.  T.  181.  We  have  come  to  rfr 
gard  those  proceedings,  and  atbe  return  of  tbe  proper  officer,  that  the  writ 
cannot  be  enforced,  as  the  best  evidence  that  the  method  of  procedure  pr&- 
Bcribeit  by  law  for  tbe  collection  of  debts  has  been  followed,  and  of  the  debt* 
or's  inability  to  pay."  In  the  case  from  wliioh  we  have  just  quoted  the 
guarauty  was  of  the  collection  of  a  claim  against  a  deceased  party,  and  tbe 
court  took  occasion  to  point  out  "the  dlfTerence  between  this  case  and  that  of 
a  guaranty  of  a  collection  of  a  claim  against  a  living  debtor;"  and  probably 
the  doctrine  of  that  case  Is  sufficient  to  warrant  us  in  supposing  the  diligence 
ilue  from  the  plaintiff,  so  far  as  tbe  assignee  of  Baker  &  Glarlc  was  con- 
cemed,  was  indicHted  by  a  presentment  of  the  claim  to  the  assignee,  but  ws 
find  nothing  in  that  case  which  absolves  the  plaintiff  from  exercising  due 
diligence  against  Baker  &  Clark,  the  acceptors.  A  non-performance  of  tbe 
duty  of  tbe  plaintiff  to  prosecute  to  judgment  and  execution,  and  a  return  there- 
of,  the  claim  against  tbe  acoeptors.  cannot  be  excused  by  showing  that  the 
debton  were  insolvent,  and  that  apparently  or  probably  nothing  would  have 
been  obtained  from  them  by  means  of  a  judgment  and  execution.  Craig  v. 
ParkU,  40  N.  Y.  181.  The  diligence  which  the  defendant  exacted  was  re- 
quired to  be  shown  during  the  year  mentioned  in  bis  t>ond.  Theplklntiff  did 
not  enter  Judgment  as  soon  as  the  defend^mt's  time  to  answer  had  expired  Id 
tbe  acUon  brought  against  the  acoeptors;  on  the  contrary  it  gave  sever^ 
stipalations  extending  tbe  time  to  answer,  and  postponing  its  right  to  enter 
□p  Judgment.  It  appears  that  the  extensions  volnntarily  given  by  the  plain- 
tiif  allowed  99  days  more  time  to  tbe  debtors  to  answer  than  by  due  process 
of  law  they  were  entitled  to.  When  this  action  was  brought  the  plaintiff  had 
not  used  or  exbitrited  that  diligence  required  by  the  conditions  of  tbe  bond 
executed  by  the  defendant,  therefore  its  right  of  recovery  did  not  exist  ac- 
cording to  tbe  teroM  of  the  defendant's  contract.  Aa  we  have  already  ob- 
served, defendant  was  entitled,  as  he  was  a  surety,  to  have  tbe  exact  terms 
of  his  bond  complied  wltb  before  he  was  called  apon,  under  the  terms  of  the 
bond,  for  a  f ul51Iment  of  the  promise  on  bis  part  in  respect  to  the  payment 
of  the  sum  of  #5,000  stated  in  tbe  bond.  There  is  nothing  in  the  evldenoe 
indicating  any  waiver  of  the  tertus  of  the  bond.  To  make  out  sneb  waiver 
there  must  be  clear  and  convincing  evidence.  Imuranco  Co.  v.  Wright,  13 
Han,  168.  affirmed  76  K.  Y.  445.  On  the  contrary  we  think  the  plaintiff's 
attorney  or  agent  was  from  time  to  time  notifled  that  thedefendant  would  not 
pay  unless  pkiintifl  used  dne  and  l^^al  diligence.  Clear  inttmatlons  to  that 
effect  were  ^veo.  We  are  of  the  opinion  that  the  evidence  offered  by  tlie 
plalntifl,  when  read  with  tlie  evidence  offered  by  tbe  defendant,  did  not  es- 
tabUsb  that  the  plaintiff  had  used  dne  diligence  "within  the  time  limited  in 
tbe  bond,**  and  that  tbe  laches  and  n^ligence  of  tbe  plaintiff  appearing  in 
tbm  «MM  van  soeh  ttuit  the  trial  ooiurt  onght  not  to  have  htiA  m  matter  of 
law  that  plaintiff  was  free  firom  negligence  and  laches,  and  bad  fully  comp 
pUed  with  the  tenor  and  terms  of  tbe  bond  exetmted  tay  the  defendant.  Wa 
tbhtk  it  wM  error  tadireet  m  verdlot  in  fiiTor  of  the  plaintiff.  Thtmtu  t. 
IFeodi,  4  Cow.  178;  J^oobus  v.  Bhtphtrd,  11  Wend.  634.  We  think  a  new 
trial  ilMHild  be  oidered.  Judgment  revarsed  on  tbe  exceptions*  and  a  new 
trial  oid«ed»  wltb  casts  to  abide  Uhe  emt.  All  coDcur. 


FmoM  MB  nL  WamnK  TJmoN  Tbl.  Oo.  «.  Doz^  s(  al.>  Aaseason, 

(three  cases.) 

USupreme  Court,  QmmU  Term,  Third  DepartmenL  3ttf  7, 1880.) 

TuAmm— AaaaaaHSHT— lUviBW-^BBTioKAai. 

CerUcraH  wUl  not  lie  ucdar  Laws  ]f.  T.  1880,  a  889,  to  review  sa  •asessineDt 
sHsgsd  Is  be  emuaoDS  by  naeon  ct  svsevalaattoo  h^mn  the  party  aggrlsved  lus 
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faltod  to  kpply  to  the  twetiow  for  raUef  wtaQe  th«  HMHmant  roll  In  ttUl  imdar 
their  ooDtnu,  D7  ftppewUiff  before  the  board  on  grlemioe  dqr,  and  objaotfi^  to  th« 
auesameDt  aa  preeoribed  iqr  Iaw>  ST.  T.  UBT,  a  8M.  LuBim,  P.  J.,  dlieeiiUnff. 

Appeal  from  special  term,  Bensaelaer  county. , 

OtrUorart  brought  by  tba  Weiteni  TTnloa  Tolognph  Oompany  agaiiHt 
Edward  Dolan  and  othen  as  aaseswrB  of  the  dty  of  Troy. 
Argued  before  Lsabnkd.  P.  J.,  and  Lahdon  and  ICathah,  JJ. 
King  A  ICingt  for  rdator.  B,  A*  Parmentw,  for  retpondents. 

Matham»  J.  TblB  Is  an  appeal  from  a  judgment  d  this  court  at  special 
term  dismissing  and  quashing  a  writ  of  oertiomri  brought  by  the  relator  to 
review  and  set  aside  an  assessment  made,  by  the  respondents  as  general  assess- 
ors of  the  city  of  Troy*  in  1885,  <hi  relator's  property  in  Troy.  The  sssess- 
ment  roll  for  that  year  was  flled  the  asBeesors  with  the  idty  comptioUo:  oa 
the  26th  day  of  Fetnruary*  1886,  to  which  was  attached  the  oatb  of  the  assess- 
ors, in  the  form  required  by  chapter  201  of  the  Iawb  Of  1886.  sworn  to  oa 
that  day.  The  writ  of  certiorari  was  allowed  on  the  18tb  of  March,  1886, 
and  on  that  day  filed  in  the  Bensaelaer  county  clerk's  (^ce,  and  served  cn. 
the  respondents.  The  learned  trial  judge  found  that  the  property  at  the  re- 
lator, including  the  property  at  the  other  telegraph  companies  owned  or  con- 
trolled by  It  in  the  city  of  Troy,  was  assessed  at  the  aggreg^  sum  of  •11,700 
for  taxation  in  the  city  of  Troy  for  1885;  that  the  aggregate  assessed  valua- 
tion of  all  the  taxable  property  in  that  city  for  1885  was  $46,600,932;  and  that 
the  rate  of  taxation  was  •l.»  on  each  tlOO,  and  that  the  total  tax  aasessed 
against  that  dty  for  1885  was  •575,434.53,  of  which  the  relator*B  share  waa 
•145.08.  He  also  found  that  the  relator  was  a  domestic  corporation  vltb  a 
capital  of  about  •81,000,000.  with  a  business  ufflce  In  the  dty  of  Troy,  with 
connection  forming  a  part  of  an  extenBive  system  of  toinsmltting  informa- 
tion and  news  by  telegraph,  the  earnings  of  whl^  at  that  offlceduriug  the  year 
1^  w««  upwards  <n  •30,000,  exclusive  of  the  rental  of  seven  private  wires 
at  1^,000  each  a  year;  that  no  application  was  made  by.  or  on  behalf  of.  the 
relators  to  the  rapcmdents,  before  the  completion  of  the  assessment  roll  fw 
the  year  1885,  for  any  reduction  of  the  valuation  of  Its  property  on  said  roll; 
that  for  the  year  1885  the  relator  neglected  to  make  and  deliver  to  the  general 
assessors  of  the  city  of  Troy,  or  |my  of  them,  a  wtlttra  statement  of  Its  prop- 
erty In  said  city,  as  required  by  section  2.  tit.  4.  c.  18,  pt.  1.  of  the  Bevised 
Statutes;  that  it  does  not  appear  from  the  evidence  that  uie  relator^s  propertj 
is  taxed  or  assessed  out  of  prt^nrtion  to  other  real  estate  in  said  city.  On  the 
hearing  the  r^tor  gave  evidence  tending  to  show  the  actual  cost  of  the  ma- 
terial and  oonstruetion  of  Its  telegraph  property  In  the  dty  (rf  Tn^,  and  the 
.  witness  upon  that  subject  estimated  the  cost  at  1(4.087.20,  and  now  didms  that 
the  assessment  is  excessive  and  erroneous,  because  it  is  largely  in  excess  of 
Uiat  amount.  Upon  these  and  other  facts  found  by  the  judge  at  tlw  trial 
court,  which  need  not  be  recited  here,  the  learned  trial  judge  dismissed  tito 
writ. 

Xt  is  insisted  that  the  Ju^;ment  rendered  upon  the  decision  of  the  spedid 
term  should  be  reversed  on  ttie  ground  of  alleged  erroneous  findings  of  faet 
1^  the  trial  court,  but  on  a  careful  examination  of  the  evidence  we  are  un- 
able to  discover  any  essential  finding  of  the  court  that  is  not  supported  by 
the  evidence.  This  writ  was  granted  under  the  provisions  of  chapter  269  of 
the  Laws  of  1880.  whicli  provides  for  a  review  of  the  assessment,  and  a  re- 
versal of  the  same  in  cases  therein  enumerated.  The  petition  must  set  forth 
either  that  the  assessment  is  illegal,  specii^ing  the  ground  of  the  iUegmll^; 
or  is  erroneous  by  reason  of  overvaluation ;  or  Is  unequal  in  that  the  assess- 
ment has  been  made  at  a  higher  proportionate  valuation  than  other  real  or 
person^  property  on  Uie  same  roll,  by  the  same  officers,  and  that  the  peti- 
ttimer  la  ot  will  be  injured  by  such  alleged  illegal,  erroneous,  or  unequ^  an- 


Sap.Qfc.] 


PBOPU  «L  SOLAK. 


87 


Hssment.  Seetloii  l,e.  969i  Xaws  1880.  Tbe  petition  In  this  ease  malret  no 
dum  tint  the  aneBsment  Is  illegal,  but  it  alleges  that  it  Is  erroneous  by  renr 
soD  of  oTerraluatiOD;  and  is  unequal  in  that  the  assessmpnt  has  bean  made  at 
s  higher  pn^rtionate  valuation  than  other  real  propertj  on  s^d  roll*  bj  said 
officers,  and  that  the  relator  will  be  injured  in  consequence  thereof.  Upon 
tbe  questicm  cf  ovemluatiun  tbe  relator  gave  some  evidence  upon  the  trial, 
first,  as  to  the  cost  of  the  material  and  construction,  and  also  a  Judgment  in 
a  proceeding  by  certiorari  from  the  assessment  of  the  same  property  in  1883, 
by  whiiA  it  appean  that  other  real  estate  In  the  city  of  Troy  was  assessed  at 
33|  per  cent,  only  of  its  value  that  year,  and  the  property  of  the  relator  was 
ssseBsed  at  its  full  value,  in  which  action  it  was  adjudged  and  determined 
that  the  lelntor's  pn^rty  slioold  be  ttssessM  at  tbe  same  rate  as  other  prop- 
er^, and  when  so  assessed  the  aggregate  siiould  not  exceed  in  that  year  the 
sum  of  86f000.  While  this  eviUenct;  was  doubUesB  competent  to  be  consld- 
erad  tbe  eourt  as  bearing  upon  the  question  of  real  value,  tt  was  1^  no 
meant  om^iaive  upon  it,  in  determining  wliether  or  not  there  was  an  over- 
valoatioa.  As  waa  said  by  tbe  learned  trial  court,  the  cost  of  constmctloa 
was  by  no  means  controlling  as  to  tbe  value  of  tbe  relator's  property  In  Troy, 
that  was  only  an  integral  part  of  a  great  system  which  extended  over  the  en- 
tire state,  and  by  itself  might  be  of  little  value  as  compared  with  Its  value 
as  a  part  of  the  entire  system.  Agalo,  if  that  evidence  was  to  be  considered 
Bs  cootndling,  then  the  other  evidence  in  the  judgment  roll  offered  by  the 
relator  would  be  nullified,  as  that  judgment  fixed  tbe  maximum  one-third 
raloe  at  •6,000,  which  on  the  reassessment  ordered  was  made  $3,900.  and 
which  if  inereased  to  Its  real  value  would,  at  ttiat  rate,  amount  to  •11.- 
700,  the  exact  amount  of  the  assessment  complained  of.  But  we  are  not 
ealled  apon,  on  this  appeal,  to  speculate  aa  to  the  real  value  of  the  relator's 
property  in  Troy.  Tbe  assessors  having  fixed  by  the  assessment  the  act- 
ual value,  and  their  assessment  having  been  sastained  by  the  Judgment  of 
the  special  term,  this  court  on  appeal  should  not  interfere,  unless  the  find- 
ing of  the  special  term  is  clearly  against  the  preponderance  of  evidence.  P«o- 
pi«  V.  Keator,  86  Hun,  592.  This  court  cannot,  from  the  evidence  in  tbe 
record,  discover  any  such  preponderance  of  evidence,  upon  tbe  questions  of 
facts  submitted  to  the  special  term,  under  the  rule  laid  down  in  the  case  above 
cited,  aa  to  Justify  a  reversal  of  the  findings  of  the  same  upon  the  facts  on 
tbe  ground  of  overvaluation;  nor  does  tbe  evidence  in  this  case  justify  tbe 
court  in  reversing  such  judgment  on  the  ground  that  the  relator's  property 
was  assessed  at  a  higher  proportionate  rate  than  other  real  property  In  tbe 
same  territory,  and  assessed  by  the  same  persons.  Indeed  there  seems  to  be 
CO  evidence  in  the  case  upon  that  subject,  as  there  was  no  proof  giving  a 
comparison  of  values  of  other  property  wtththatof  the  relator's  for  that  year. 
It  fi^lows  that  the  judgment  murt  be  affirmed  unless  some  erroneous  princi- 
ple was  adopted  by  the  court  at  special  term  In  determining  the  questions  tn 
issue  before  it  at  tbe  trial. 

In  determining  the  questions  before  tbe  court  at  tbe  trial,  it  was  doubtless 
competent  for  it  to  take  into  account  all  subjects  which  l)ore  directly  npon 
the  value  of  the  relator's  real  property  in  Troy,  and  upon  that  subject  tbe 
eoet,  earnings,  extent  of  the  system  of  wfaleh  tbe  part  located  in  Troy  waa  a 
part,  might  all  be  considered  by  the  court;  all  of  these  might  be  considered 
ss  elements  in  tbe  problem.  People  v.  Keator,  36  Hun,  594;  People  v.  Wea- 
ver. 34  Hun,  821;  People  v.  Pond.  IS  Abb.  C.  1;  Smith  v.  Mayor,  68  H. 
T.  552,  555.  It  does  not  appear,  therefore,  that  the  trial  judge  violated  any 
rule  of  law  in  reaching  his  conclusioa  upon  tbe  question  of  value.  People  v. 
Eielu,  40  Han,  601,  602;  People  v.  Weawr,  86  Hun,  322;  People  v.  Pond, 
13  Abb.  K.  C.  1.  Neither  the  actual  nor  relative  value  of  property  assessed 
can  be  determined  in  a  case  like  this  with  mathematical  certainty.  Much 
most  d^end  upm  tbe  t^nion  oC  assessors  in  making  tbe  asseasmeat.  and 
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upon  opinion  of  witnesses  in  proceedings  to  revlev  the  sume,  and  the 
wide  divenity  of  opinion  of  witnesses  demonstrates  that  values  and  equali- 
ties of  valne  cannot  be  reached  with  absolute  accuracy,  but  can  only  be  ap- 
proximated. On  ft  oertiorttri  from  the  determination  of  the  asseseors,  the  re- 
iHtor  assumes  the  burden  proof,  and  must  establish  the  overvHlaation,  or 
Inequality*  of  the  assessment.  This  the  special  term  holds  the  relator  has 
failed  to  do  by  proof.  The  nssesament  being  an  official  act,  the  presumption 
in  favor  of  Its  correctness  must  prevail  until  shown  to  be  erroneous  by  af- 
firmative proof  on  the  part  of  the  relator.  This  has  not,  we  think,  been  done 
by  any  preponderance  which  would  justify  the  Interference  on  this  appeal 
with  the  findings  and  determinations  of  the  special  term.  Butasidefrom  the 
questions  of  facts  raised,  and  the  disposition  made  of  tbem  at  the  trial,  we  do 
not  see  how  the  assessment  of  1885  can  be  reviewed  on  this  oertforari,  nn- 
less  the  relator  appeared  before  the  assessors  on  what  is  known  as  "grievance 
day"  and  presented  its  objections  to  the  assessment.  This  the  trial  court 
finds  It  did  not  do,  and  we  fully  concur  In  that  finding.  The  only  evidence 
ofTered  by  the  relator  was  that  of  Carter,  who  was  a  locnl  agent  of  the  relator 
In  Troy,  and  be  does  not  pretend  to  swear  that  he  attended  on  any  "griev- 
ance day"  before  the  assessors,  or  any  one  of  tbem.  He  was  in  the  common 
council  chamber  at  some  time,  and  looked  over  the  assessor's  books,  but  can- 
not swear  that  any  assessor  was  present,  or  what  he  said.  That  dnrly  did 
not  amount  to  such  appearance  and  objection  to  the  assessment  on  "griev- 
ance day"  as  Is  contemplated  by  statute.  Chapter  176  of  the  Laws  of  1851, 
as  amended  by  cbnpter  586  of  the  Laws  of  1857,  particularly  points  out  the 
method  of  proceeding  by  the  assessors  on  completing  the  assessment  roll  to 
enable  parties  claiming  to  be  aggrieved  to  apply  tor  a  reduction  of  their  as- 
sessment, and  the  method  to  be  pursued  by  and  before  the  assessors  on  sucb 
application,  and  no  such  appearance  on  the  part  of  the  relator  was  had,  or 
proceeding  taken,  as  required,  to  put  the  assessors  on  Inquiry  as  to  the  cor- 
rectness of  tlie  assessment  of  the  relator's  property  for  that  year.  That  being 
so,  it  seems  well  settled  that  a  certiorari  will  not  lie,  niider  chapter  269  of  the 
Laws  of  1880,  where  the  party  claiming  relief  has  failed  to  apply  to  the  assess- 
ors while  the  assessment  roll  Is  under  their  control,  by  appearing  before  the 
board  of  assessors  on  "grievance  day,"  and  objecting  to  the  assessment,  as 
prescribed  by  chapter  ^6  of  Laws  of  1857.  In  the  case  of  People  eat  rel. 
Bouton  H.  R.  Co.  v.  Atsessora  of  the  Town  of  Hoogao,  eto.,^  Peckhah,  J.,  in 
delivering  the  opinion  of  the  court,  lays:  "I  cannot  think  It  was  ever  the  in- 
tention of  the  legielature  to  grant  this  remedy  [writ  of  oertiorarQ  to  those 
who  had  failed  to  avail  themselves  of  the  other  provisions  of  law,  by  appear- 
ing before  the  assessors  at  the  legally  appointed  time  for  hearing  such  com- 
plaints, and  obtaining  from  that  body  some  judgment  upon  their  claims. 
*"  *  *  It  is  practically  granting  an  appeal  from  a  judgment  by  default, 
where  jurisdiction  over  the  Tierson  and  subject-matter  exists,  and  Is  at  war 
with  all  principles  upon  which  courts  of  review  are  accustomed  to  grant  re- 
lief. t$nch  a  departure  should  be  provided  for  by  the  legislature  In  absolutely 
nnmistakable  terms."  In  People  v.  Commixe loners,  ^  K.  Y.  257,  1  K.  E. 
Rep.  773,  the  court  says:  "The  case  made  by  the  relator  does  not  entitle  it 
to  relief  under  chapter  269  of  Laws  of  1880.  The  assessment  was  regular. 
The  relator  did  not  avail  himself  of  the  opportunity  to  apply  for  a  correction 
of  the  assessment,  either  on  the  ground  of  overvalue  or  irregularity.  The 
act  of  1880  gives  a  remedy  by  certiorari  to  review  and  correct  an  illegal,  ex- 
cessive, or  unequal  assessment.  Bot  It  would,  we  think,  be  an  unwarrant- 
able construction  of  the  statute  to  permit  a  party,  complaining  of  an  assess- 
ment, to  lie  by  without  availing  himself  of  the  o[^ortunlty  to  remedy  his 
grievance  by  application  to  the  commissionerSf  under  the  statute  of  1m9.** 

1  Not  reported. 
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The  statute  of  1859  referred  to  in  the  above  opinion  applies  to-  the  coramift* 
sioners  of  taxes  In  New  Tork  city,  and  invests  them  with  substantially  the 
same  powers  as  those  conferred  on  assessors  by  the  act  of  1S57,  and  provides 
for  relief  for  overaaseasment  by  ^plication  of  tbe  ag^eved  party  in  sub- 
stantiallj  the  same  manner,  so  that  tbe  principle  inTolved  In  the  decision  of 
tliat  case  applies  to  the  case  at  bar,  and  is  an  authority  in  this  case.  The  c&ie 
of  People  V.  Assessors,  7  N.  Y.  Supp.  101,  cited  by  the  relator  on  this  point,  is 
not  an  authority  against  tbis  position;  nor  is  that  of  Paddock  v.  Letj)is.  In 
the  latter  case  the  assessment  was  against  personal  property,  and  the  relator 
was  ft  non-residmt,  and  that  fact  bud  been  establishwl  in  a  prevloas  cob- 
troversy.  Held  that,  under  tlie  circumstances  of  that  case,  his  failure  to  ap- 
pear did  not  prevent  him  from  applying  for  the  writ  of  certiorari.  9  N.  x. 
Supp.  333.  It  would  therefore  follow  for  this  reason  that  the  certiorari  would 
cot.  in  this  case,  lie  to  review  the  action  of  the  assessors  for  the  year  1895> 
Tbe  writ  «<  certiorari  was  therefore  properly  quashed  at  the  spwial  toriB. 
Tb«  judgmeut  must  be  afBrmed,  with  costs  and  disbursements. 

Lbabmkd,  P*  J.  In  People  v.  Commtasionera,  99  IT.  T.  254,  1  K.  E.  Bep. 
773,  the  court  speak  of  the  unwarrantable  construction  which  In  certain 
cases  would  "permit  a  part;  to  arrest  the  collection  of  the  tax  by  a  proceed- 
ing under  the  act  of  1880."  The  court  seem  not  to  have  noticed  that  br 
flection  2  of  that  act  (chapter  269)  tbe  certiorari  shall  not  stay  the  proceed- 
ings of  the  asseBsors  or  other  officers.  Therefore  the  certiorari  would  not  ar« 
rest  the  collection  of  the  tax.  There  Is  nothing  in  that  act  which  limits  tba 
Tight  of  review  to  the  cases  where  the  person  claiming  to  be  aggrieved  has 
appeared  before  the  assessors.  I  am  not  willing  to  hold  that  the  courts  should 
insert  such  a  nmltation.  This  oertiorari  is  not  a  mere  review  of  evidence 
given  originally  t>efoTe  the  assessors.  It  Is  a  hearing  upon  new  evidence. 
Bcction  4.  Therefore  it  cannot  be  necessary  to  the  right  to  this  relief  that  the 
aggrtered  party  shall  have  given  the  evidence  before  the  assessors  on  which 
he  vlU  rely  under  this  certiorari.  He  may  give  more  and  different  evidence, 
and  tha  prDceedlng  is  a  rehearing  de  novo.  I  cannot  see,  therefore,  what  ad- 
vantage fB  gained  by  requiring  the  aggrieved  person  to  say  to  the  aasenors 
«n  grievance  day:  **I  am  aesmsed  too  much,  and  I  request  a  redaction."  Xt 
be  were  limited  on  this  eertiorari  to  the  evidence  which  he  had  given  before 
the  asserawt  tin  case  would  be  different.  But  he  Is  not.  What  good  then 
for  faim  to  make  a  forma!  application  on  grievance  dav?  The  duty  of  the  as- 
■esBora  to  HRsess  equally  la  well  known  to  them,  and  they  are  supposed  to  do 
ttiii  in  the  asBessment  before  they,  give  notice.  I  cannot  therefore,  MA  that 
BO  one  can  erer  nmlntaln  Hits  eerflorari  who  has  not  appeared  before  the  as- 
aeMors.  P«opU  T.  il««0«for«,  7  N.  T.  Supp.  101 ;  Paddock  v.  Xsto<t,  9  N.  V. 
Supp.  883.  At  tbe  same  time  It  may  be  reasonable  for  the  court  aometlmee 
to  insist  that  th^  onght  not  to  be  burdened  with  these  cases,  nnless  reltet 
fass  been  tefnsed  hj  the  assessors.  But  the  application  to  the  assessors,  m  Z 
think,  is  not  neeessaxr  to  the  JarlsdlcUon  of  the  court.  I  concur  in  the  x«- 
■ott  (tf  tfae  opinions  <tf  my  Brother  MaTham  in  these  three  cases  of  tbe  triaL 


(Supmiu  Ctnire,  Svedai  nirm.  Sea  Forie  Countv-  ^1  VStO.) 
JoeiiRrr— EiTTRT  bt  Clxrk. 

Wimre  an  scttoo  la  predicated  on  eertala  acta  of  defendant,  allecred  to  bave  been 
deoe  wtlii  fraadoleat  latent,  judgment  by  def  aalt  oaonot  be  entered  ^xf  tbe  clerk 
wlthoot  tha  tntervenUon  of  tbe  court,  aa  provided  by  Coda  CivU  Proo.  n.  Y.  81 18(1, 
ISlS,  In  certain  ca8ee,,slnoe  lection  MB,  subd.  4,  provides  that,  where  there  ia  aa 
allegation  of  ftmud,  puintifF  cannot  recover  nnless  be  proves  the  fraud  at  the  trlaL 

Actim  by  Daniel  B.  Fayerweather  and  others  against  Charles  C.  Tucker. 
Dabndant  moves  to  vacate  the  judgment  and  execution. 


Fatebwhatbkr  e.  Tuoksr. 
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BetUrg  A  LUUnXlud,  for  ^alnUff.  Knadaiad,  Stewart  dt  Xpatein,  for 
Aefeiidant. 

Lawbence,  J.  The  plainttflfs  allege  in  their  complaint  that  between  Feb< 
ruary  22,  1889,  and  November  16,  1889,  they  sold  and  delivered  to  the  de* 
fendant  at  an  agreed  price  certain  quantities  of  sole  leather,  and  they  set  forUi 
In  detail  the  date  and  agreed  price  of  each  of  said  sales,  amounting  in  the 
aggregate  to  S8.739.86,  upon  which  the  sum  of  $800  has  been  paid,  leaving  a 
balance  of  $7,939.86  due  and  payable  to  the  plaintlCFs.  It  Is  also  alleged  In 
the  complaint  that  the  d^endant,  prior  to  the  sale  of  certain  shoes  therein  re- 
ferred to,  was  and  Is  insolvent,  and  various  facts  are  stated  In  support  of  that 
allegation,  such  as  the  sale  and  delivery  to  one  Blai-kwell  of  shoes  of  the  value 
of  not  less  that  $3,500  for  the  sum  of  $3,892.65,  which  were  paid  for  by  notes 
at  Blackwell  to  the  order  of  the  defendant  and  indorsed  by  the  wife  of  Black- 
well,  by  allowing  $1,000  in  liquidation  of  the  alleged  claim  held  by  Blackwell 
against  the  defendant,  and  by  a  cash  payment  of  $100.  Yarfous  indebted- 
nesses to  the  defendant  are  also  set  forth  in  the  complaint,  which  he  is  alleged 
to  have  collected  and  received,  and  has  not  applied  in  payment  of  his  debts;  and 
It  is  averred  further  that  the  defendant  was  not  indebted  to  said  Blackwell  Id 
any  sum  whatever;  that  be  has  abandoned  his  business  in  Massachusetts,  and 
fled  from  SfUd  state;  that  proceedings  in  insolvency  were  begun  in  that  state 
against  him,  resulting  in  the  appointment  of  state  assignees  of  his  estate,  and 
that  the  liabilities,  as  proved  before  said  assignees,  are  about  $63,000,  while 
the  assets  do  not  exceed  $15,000;  that  the  defendant  has  been  duly  requested 
to  explain  to  hfs  creditors,  including  the  plaintiffs,  the  manner  in  which  his 
assets  have  disappeared,  and  his  insolvency  t>een  produced,  and  that  the  said 
defendant  refused  to  do  so;  and  that  since  the  making  of  said  contract  the  de- 
fendant has  removed,  assigned,  and  disposed  of  and  secreted  his  propertor  with 
intent  to  defraud  his  creditors.  The  last  allegation  was  undoubtedly  em- 
bodied in  the  complaint  so  as  to  bring  the  case  within  the  provisions  of  sub- 
division 4,  §  549,  Code  Civil  Proc.  by  which  it  is  declared  that  where  such 
allegation  is  made  the  plaintiff  cannot  recover  unless  he  proves  tlie  fraud  un 
the  trial  of  the  action,  and  that  a  judgment  for  the  defendant  is  not  a  bar  to 
a  new  action  to  recover  upon  the  contract  only.  In  this  case  an  order  of  ar- 
rest was  issued,  and  a  motion  was  made  upon  the  plaintiff's  papers  before  me 
to  vacate  the  same,  the  defendant  appearing  specially  for  that  purpose.  That 
motion  having  been  denied,  the  defendant  failed  to  answer,  and  the  plaintiff, 
upon  his  default,  proceeded  to  enter  judgment  before  the  clerk,  and  without 
application  to  the  court,  upon  which  judgment  a  Qnal  execution  has  been  is- 
sued against  the  person  of  the  defendant,  and  it  is  now  moved  to  vacate  both 
the  execution  and  the  judgment. 

After  examining  the  questions  presented  on  the  motion,  I  am  forced  to  hold 
that  the  case  is  not  one  of  those  in  which,  under  sections  ^0, 1212,  Code  Civil 
Proc.,  the  plaintiff  was  entitled  to  enter  judgment  without  application  to  the 
court.  As  the  case  falls  within  section  549  ot  the  Code,  and  as  the  plaintiff, 
to  recover,  under  the  form  of  complaint  which  he  has  chosen  to  adopt,  must 
prove  the  fraud  on  the  trial  of  the  action,  no  judgment  could  be  entered  with- 
out an  application  to  the  court.  I  do  not  think  that  there  is  any  force  in  the 
suggestion  made  by  the  counsel  for  the  plaintiff  that  such  a  construction  of 
section  549  of  the  Code  would  put  it  in  tiie  power  of  any  defendant,  by  fail- 
ing to  {dead,  to  obtain  his  release,  if  already  under  arrest,  and  secure  immu- 
nity from  a  final  execution  against  his  person.  The  evident  meaning  ot  the 
Code  la  that  in  cases  brought  under  section  549  the  frand  alleged  must  be  es- 
tablished to  the  satisfaction  of  the  court  to  enable  the  plaintiff  to  recover  a 
Judgment.  This  the  plaintiff  could  have  done  by  applying  to  the  court  on 
•ffldavlts  showing  that  the  defendant  bad  made  a  default,  and  stating  the  facts 
in  the  case,  whereupon  a  zef  erence  could  have  been  ordered,  or  the  court  could 
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bare  beard  tbe  wlbiesaes  opon  the  application,  or  peihaps  havo  Issued  a  writ 
of  Inqaby.  Either  one  of  these  prooeedlDgs  would  have  been  a  trial  within 
the  meaning  of  the  Code.  For  uiese  reasons,  although  reluctantiy,  nndsr  the 
drciimstanMS  diaoloaed  Toy  the  piqwrs,  X  feel  obliged  to  grant  this  motiont  but 
without  costs. 


Thobp  v.  Adams. 
{Supnmt  Court,  Special  Term,  New  Yortc  Counfv.  lUj  fi,  ISML) 

Warn— Skrtiob  or  Procxbb— Kok-Rssidbiit  Wvmsaa. 

DefeDdant,  a  resident  of  MasBaohnsetts,  oame  to  Rew  York  for  the  pnrpoM  of 
tettUying  before  a  oommlttee  of  the  legiBlatnre.  When  he  arrlTed  ne  feanied 
that  tbe  eoniTDlttee  would  cot  sit  until  finur  days  later,  and  he  remaned  until  the 
Bwetiug  of  the  committee,  and  testified  before  it.  Aa  he  was  leaving  the  committee 
room  prooees  In  an  action  brought  In  New  York  was  served  on  hun.  Held,  that 
dM  mTloa  Should  be  set  aside. 

Action  by  Laura  M.  Thorp  against  Thomas  Adams.  Defendant  moves  to 
set  aside  service  of  process  on  him  made  wlUle  he  was  In  the  state  as  a  wit- 
ness. 

S.  B,  Priee,  for  plaintiff.   John  7.  Adama,  for  defendant. 

Lawrence,  J.  I  cannot  distinguish  this  case  from  that  of  Matthew  r. 
T^^fU,  87  N.  T.  568.  la  which  case  the  defendant  stated  in  substance  that  he 
was  a  resident  Benton,  and  came  to  the  city  of  "Sevr  York  for  tbe  purpose 
of  attending  at  the  first  meeting  of  creditors  of  one  Mathews,  a  bankrupt,  the 
bnaband  of  the  plaintiff,  held  there  before  a  register  in  bankruptcy;  and  that 
the  defendant  attended  said  meeting  solely  aa  a  creditor  and  witness  to  prove 
certain  claims  against  said  bankrupt,  and  to  participate  in  the  choice  of  an 
assignee,  and  that,  while  attending  as  such  witness,  and  about  15  minutes 
after  tbe  meeting  bad  adjourned,  the  "summons  in  tUs  action  was  served 
on  the  defendant."  Tbe  court  of  appeals.  Bapallo.  J.,  in  delivering  the 
opinion,  says:  "This  immunity  of  a  defendant  and  non-rmldent  of  the  state 
does  not  depend  upon  statutory  prdvtsions,  but  is  deemed  necessary  for  the 
due  administration  of  justice,  and  Is  not  confined  to  witnesses,  but  extends  te 
parties  as  well,  and  is  abundantly  sustained  by  authority."  In  this  case  the 
defendant  swears  that  be  has  resided  since  1886  In  the  city  of  Boston,  and 
that  he  came  to  this  state  on  May  15,  1890,  for  the  purpose  of  giving  his  evi- 
dence as  a  witness  before  tbe  committee  on  cities  of  the  senate  of  tbe  state  of 
New  York,  which  was,  and  bad  been  for  some  time  previous,  taking  evi- 
dence in  the  city  of  New  York,  under  a  resolution  of  that  body;  that  the  com- 
mittee on  cities  did  not  sit  on  Thursday,  May  15tb,  but  announced  that  it 
would  sit  on  Monday,  May  19tb,  and  that  he  therefore  remained  in  said  city 
until  the  meeting  of  the  committee  on  the  19th  Inst.,  and  then  attended  be- 
fore it,  and  gave  his  evidence:  that  as  he  was  leaving  the  room  in  which  said 
committee  held  its  session,  he  was  served  with  the  summons  herein,  by  a  per- 
son who  had  been  sitting  in  the  court-room  during  the  time  that  he  was  giv- 
ing bis  evidence;  that  bis  sole  aod  only  object  in  remaining  until  tbe  19th 
Inst,  was  because  the  committee  bad  adjourned  until  that  date.  It  Is  sought 
in  this  case  to  show  that,  nlthough  the  residence  of  the  defendant  may  have 
been  in  tbe  city  of  Boston,  his  domicile  was  in  the  city  of  Kew  York. 
It  appears  from  the  papers  that,  in  consequence  of  the  differences  between 
the  defendant  and  his  wife,  they  separated  from  each  other  about  the  year 
1886.  and  that  since  that  time  he  has  resided  in  tlie  city  of  Boston.  Under 
these  (^cnmstances  It  would  seem  that  the  case  of  Maithezoa  v.  Tt^te,  supra, 
is  directly  in  point.  There,  as  already  stated,  tbe  party  served  bad  come  on 
solely  as  a  creditor  and  witness  to  prove  certain  debts  and  claims  against  the 
estate  of  the  bankrupt,  and  he  was  served  shortly  after  the  adjournment 
of  the  meeting  at  which  he  had  attended.   Tet  the  court  held  that  be  was 
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entitled  to  his  dtscharse.  and  set  aside  the  summons.   I  have  read  with 
tention  the  brief  filed  on  the  part  of  the  plaintiff  In  opposition  to  this  motion, 
but  am  constrained  to  say  that  I  find  nothing  In  It  or  In  the  affidavits  read 
which  conflicts  with  the  decision  In  the  case  of  Mapthetoa  v.  TtifU,  supra,  and 
Uierefore  the  motion  to  set  aside  the  snmoions  win  be  grantad.  wltti  coete. 


In  re  Ehos'  Sstatb. 
(Svprme  OOwt,  Oenerat  Term*  Seeond  iTeportmant  Jvl7  IB.  18B0.) 

XXBODTORS  AND  AdmiSISTKATOBS— KBOFBinKa  AOOOnHTB. 

An  application  tho  sole  beneflclary  onder  the  will  of  a  decedent  to  open  the 
•ooounta  of  the  exdcuton,  so  as  to  eaable  her  to  dispute  the  setUement  mads  by 
the  exeoutors  with  the  former  partners  of  decedent,  will  be  denied  where  It  ap- 
pears that  such  setUemeat  was  made  after  full  deliberatioa,  witb  tbe  assent  of  tM 
petitioner  anil  the  surrogate,  and  no  fraud,  collusion,  or  misrepresentation  Is  shown 
which  induced  the  settlement. 

Appeal  from  surrogate's  pourt,  Kings  county. 

Kate  S.  Engs,  the  widow  of  George  Engs,  deceased,  filed  tfa«  following  {»•- 

titlonto  reopen  certain  accounts:  "The  petltiott  of  K^teS.  Engs  respecmilly 
shows:  That  your  petitioner  is  the  widow  and  the  sole  legatee  and  benefldary 
nnder  the  will  of  George  Engs,  late  ,  of  the  city  of  JBrooklyn,  deceased, 
which  will  was  admitted  to  probate  by  the  surrogate  of  Kings  county  on  ttw 
29tbday  of  December,  A.  D.  1886,  and  recorded  in  the  office  of  said  surrogate 

in  Liber  of  Wills,  at  page  ,  and  upon  wtilch  letters  testaisentary 

were  duly  Issued  by  said  surrogate  to  Samuel  T.  Engs,  Ijewla  Hurst,  and 
Edward  L.  Snyder,  the  executors  in  said  wUl  named.  And  your  petitioner 
turther  shows  and  alleges  that  at  the  time  of,  and  for  along  time  previous  to, 
the  decease  of  the  said  George  Engs,  he,  the  said  George  Engs,  was  a  partner  of 
the  firm  of  Phillip  W.  Engs  &  Sons,  doing  business  at  No.  181  Front  street, 
in  the  city  of  Kew  Tork,  and  at  the  time  of  his  decease  Samuel  F.  Engs  was 
his  copai  tuer,  and  at  his  death  tbe  said  Samuel  F.  Engs  becaine  tbe  scue  sur^ 
viviug  partner  of  the  said  firm.  That  the  said  SamumF.  Engs.  the  surviv- 
ing partner  of  the  firm  of  Phillip  W.  Engs  &  Bona,  together  with  Edward  L. 
Snyder  and  Lewis  Hurst,  were  the  executors  under  the  will  of  the  said  George 
Engs,  and  each  and  all  of  them  qualified  as  such  executors,  and  took  upoa 
themselves  the  performance  of  ttie  duties  of  their  office  as  such  executors.  That 
thereafter,  and  on  or  about  the  31st  day  of  March,  1888,  an  account  of  pro- 
ceedings  of  the  above-named  executors,  signed  by  Samuel  F.  Engs,  executor, 
solely,  was  filed  in  the  office  of  the  surrogate  of  Kings  county,  and  subse- 
quently thereto,  and  on  or  about  the  2d  day  of  April,  A.  D.  1888,  a  final  de- 
cree and  summary  statement  settling  and  allowing  the  said  account  was  made 
and  entered  by  the  said  surrogate,  which  said  fluul  decree  and  summary  state- 
ment your  petitioner  begs  leave  to  make  a  part  of  this  petition,  and  to  refer 
to  the  same  on  the  hearing,  as  she  may  be  advised.  That  at  and  attw  the 
time  of  thedecease  of  tlie  said  George  Engs  the  said  Samuel  Engs  retained  full 
control  and  possession  of  the  assets,  business,  good-will,  real  estate,  book -ac- 
counts and  all  tbe  other  property  of  the  said  firm  of  Phillip  W.  Engs  &  Sons,  and 
the  firm  bas,  with  their  successors,  ever  since  held  and  retained  the  possession 
of  the  same.  That  no  full  and  correct  account  and  balance-sheet,  showing 
the  interest  of  the  said  George  Engs  In  the  assets  and  business  as  aforesaid 
of  the  said  firm  of  Phillip  W.  Engs  &  Sons  at  tbe  time  of  his  death,  to  the 
knowledge  of  your  petitioner,  was  ever  made  and  stated  between  the  copart- 
ners of  the  said  firm,  nor  to  your  petitioner.  And  your  petitioner  further 
says  that  prior  to  tbe  month  of  September,  A.  D.  1887,  the  said  Lewis  Hurst, 
one  of  the  said  executors  of  the  said  George  Engs,  brought  to  and  left  with 
your  petitioner  what  purported  to  be,  and  what  he,  the  said  Hurst,  repre- 
sented to  your  petitioner  to  be,  a  full  and  correct  statomentof  the  said  interest 
of  the  said  George  Engs  in  tbe  assets  of  the  said  firm  ot  Phillip  W.  Bogs  & 
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Sou, »  copy  oC  «U«b  mU  statesMnt  Is  bereto  Annexed  and  made  a  part  of 
(his  peilUon.  And  your  pettUoiec  farther  aajB  that  said  statement  wa> 
grosdy  talaa  and  antrne^aiid  was  intended  to  and  did  deceive  jour  petitioner. 
»  wiU  hereinafter  f all7  i^wear.  And  your  petitioner  further  alleges  that  at 
the  time  of  the  final  Interview  of  the  said  Lewis  Hurst  with  your  petitioner 
retarding  the  aforesaid  atatement,  and  in  reply  to  a  orltioiam  made  bj  yota 
petitioner  tbareapm.  and  to  a  request  that  the  boolu  of  account  of  felw  said 
firm  of  said  Fliillip  W*  Enga  A  Sons  should  be  opened  to  and  examined  by  an 
expert  aceonntant  in  behalf  of  your  petitioner  as  the  widow  and  sole'lef^tee 
under  the  laat  WiU  and  testament  of  the  said  George  Enga*  deceased,  so  that 
the  oorreotneia  of  said  statement  might  be  established  by  a  dlsintareated  wit- 
ness, the  said  Lewis  Hurst,  both  as  an  executor  of  eaid  will  and  as  altor- 
nef  and  r^weaenting  hto  'co^ecutors,  declined  and  refused  p^tioner's  re- 
qaest,  and  said  ttiat  sueh  an  examination  of  the  said  books  of  account  in  ber 
behalf  ooold  not  be  made,  and  would  not  be  allowed  by  the  said  Sancuel  F. 
£ngs,  the  sole  surTiving  partner  of  the  said  firm,  and  the  co-executor,  with 
Unsaid  Lewis  Hnrat,  under  the  will  of  the  said  Oeoi^  £n^.  That,  be- 
sides acting  as  attorney  for  said  executors,  said  Hurst  acted  throughout  said 
proceedings  as  the  attorney  and  legal  adviser  of  your  petitioner.  That  the 
aforeaaU  statement  was  presented  to  your  petitioner  by  the  said  executors  as 
a  baaia  for  the  settlement  of  her  interest  in  the  estate  of  George  Engs  as  a 
final  statement  on  their  part,  and  with  a  representation  on  the  part  of  the 
said  executors  that  no  change  would  be  made  therein  by  them.  Th^  the 
said  statement  was  false  and  fraudulent  in  ttiat  it  represented  that  the  value 
€it  the  estate  of  the  said  George  Engs  and  his  interest  in  the  assets  and  bu^ 
neas  of  the  said  Arm  of  Phillip  W.  Engs  &  Sons  amounted  only  to  the  sum  of 
•107344.55,  wbereas  in  truth  and  in  fact  the  interest  and  the  estate  of  the 
said  OMvge  Bags  waa  of  the  true  value  of  over  9156.087.02;  and  that  sacb 
false  and  fraudulent  representations  were  made  by  the  said  executors  with 
intent  to  cheat  and  defraud  your  petitioner,  the  sole  legatee  under  the  said 
will  of  the  said  George  Engs.  That  your  petitioner  relied  upon  the  apparent 
trnth  of  the  said  reprsaentaUons  so  made  1»  her  as  aforesaid,  and  was  deceived 
thereby*  and  was  induced  to  and  did  accept  the  said  statement  as  being  a  ti4<e 
and  correct  statement  of  her  interest  in  said  estate,  being  compelled  ttiereto 
the  lepceaeotations  as  aforesaid,  and  by  the  threats  of  the  said  executors  that, 
unleas  abn  did  so  aoo^t  the  same^  the  aettlement  of  Uie  said  estate  would  be 
further  attended  to  her  with  great  trouble,  disturbance,  delay,  and  expense; 
and  so  induced,  relying,  and  deceived,  she  did  accept  i^e  said  statement  as 
true,  and  did  oonaent  to  the  enb'y  of  the  order  of  the  surrogate  of  Kings 
oooi^  made  and  entered  on  the  28tli  day  of  October,  1887.  or  made  no  oppo- 
litlott  to  the  entry  thereof,  and  did  thereafter,  on  or  about  the  4th  day  of  No- 
Tember*  1887,  execute  a  releaae  and  discharge  of  the  said  executors  and  the 
said  surviving  partners  from  all  claims,  etc.,  which  she  bad  against  the  said 
firm  or  against  the  said  executors  by  reason  <it  any  cause  arising  in  these 
prrmiseB,  and  did  consent  to  the  decree  entered  therein  on  the  2d  day  of  April, 
1888,  to  which  order  and  release  and  decree  your  petitioner  t>egB  to  refer,  if 
the  be  ao  advised  on  tbe  hearing  before  the  court ;  whereas  in  truth  and  in 
fact  the  said  executois  and  surviving  partners,  well  knowing  the  falsity  and 
deception  of  their  reprcaentatlons,  made  the  same  to  your  petitioner  as  afor» 
said,  with  intent  to  obtain  from  her  the  said  release  and  her  said  consent  to 
said  order  and  decree,  and  did  cheat  and  defraud  her  thereby.  That  there- 
aftw,  and  on  or  about  the  2d  day  of  April,  1888,  said  decree  was  entered  in 
this  court,  finally  settling  and  allowing  the  accounts  of  the  said  executors,  by 
the  oQoacnt  of  yonr  petitioner,  and  which  consent  was  given  while  she  waa 
nader  ttie  influence  and  persuasion  and  as  a  part  of  the  same  false  and  fraud- 
ulent wyresentationa  made  to  tm  as  aforesaid.  That  your  petitioner  was  ig- 
nomot « tba  true  valnairf  the  Intcvest  of  said  QeorgeEngs  In  the  assets  and 
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property  of  said  Phillip  W.  Engs  &  Sodb,  and  believed  the  representations  of 
said  executors,  as  made  In  said  statement  and  otherwise,  to  be  true  and  cor- 
rect; nor  did  the  petitioner  Ifarn  anything  to  the  contrary  until  within  tbtt 
past  three  weeks,  when  the  books  of  said  Srm  were  examined  bjan  expert  ac- 
countant, appointed  in  other  legal  proceedings  pending  in  the  snrrogate's 
court  of  Queens  county,  on  which  examination  your  petitioner  was  Informed, 
and  then  for  the  Qrst  time  learned,  that  the  value  of  the  interest  of  said  George 
Engs  in  the  assets  of  said  Arm  was  $156, 087 .02^  and  not  $107(844.55i  as  repre- 
sented in  the  Btntement  of  said  executors  bereinbefore  referred  to.  Where- 
fore your  petitioner  prays  that  the  said  order,  release,  and  decree  may  be 
opened,  Inquired  Into,  vacated,  and  set  aside;  that  the  said  Lewis  Hurst  and 
Edward  L.Snyder,  the  surviving  executors  of  the  said  George  Engs,  deceased, 
and  Arthur  Hurst  and  Edwnrd  L.  Snyder,  as  the  executors  of  the  said  Sanctuel 
F.  Engs,  deceiised,  may  l>e  cited  to  show  cause  before  your  honorable  court 
why  the  said  order,  release,  and  decree  should  not  be  opened  and  vacated  and 
set  aside,  and  why  the  said  accounts  should  not  be  corre<^ed,  and  the  aam 
found  due  therein  to  your  petitioner  be  paid  to  her,  and  for  such  other  and 
further  relief  as  may  be  just." 
Argued  before  Dykman  and  Pratt,  JJ. 

Edward  B.  Merrill,  for  appellant.   Arthur  Hurst,  for  respondent. 

Dtskak,  J.  This  Is  an  appeal  from  an  order  of  the  sorrogate  of  Kings 
eonntj  denying  an  application  of  Kate  S.  Engs,  the  widow  of  the  deceased, 
to  <^n  the  accounts  of  the  dec«ued  to  enable  her  to  dispute  and  litigate  the 
settlement  made  by  the  executors  of  her  husband  with  his  former  partners. 
Such  settlement  was  made  after  full  deliberation  witb  tbe  assent  of  the  peti- 
tioner and  the  surrogate,  and  no  fraqd  or  coUualon  or  misrepreseatatloD  is 
shown  which  induced  suidi  settlement.  There  Is  no  merit  in  the  lypwl,  and 
tbe  order  should  be  affirmed,  with  costs. 


Halbted  e.  Uanhattah  By.  Ca 

(Superior  Court  of  New  York  CUy,  Oeneral  Tsrm.  Jane  S7, 1890i) 

JUBT— COXPBTBKOT  Or  JdROBS. 

A  Juror  in  a  olril  oase  who  bad  made  up  his  mind  against  defendant,  sod  ttTiomo 
^tnlon  anlnst  it  is  so  BtroDKaa  to  require  erldenoe  to  remove  it,  Is  iBoonqMBtent. 
insUngDisbiug  McKinney  v.Ttailroad  Co.,  6  N.  T.  Bnpp.  MIS. 

Appeal  from  jnrj  term. 

Action  by  John  F.  Halsted  against  Manhattan  Railway  Company  to  re- 
cover damages  for  injury  to  plaintlfiF's  property  by  reason  of  tbe  constructi oa 
and  maintenance  of  defendant's  elevnted  railwaj.  There  was  a  verdict  for 
plaintiff,  and  from  the  Judgment  entered  thereon,  defendant  appeals. 

Argued  before  Fbbedhan  and  Tbvaz,  JJ. 

DavUs  A  Sapallot  for  appellant.   Roger  FoaUr,  for  respondent, 

Tbttaz,  J.  One  of  the  jurors  was  examined  touching  his  quallQoaUoiis  aa 
a  Juror,  and  testified,  in  substance,  as  follows:  That  he  knew  Division  street, 
in  the  city  of  Xew  York,  the  street  on  which  the  pnqierty  was  situ^ed;  Uiat 
he  had  formed  an  opinion  as  to  the  effect  of  the  elevated  railroad  upon  prop, 
erty  in  narrow  streets  through  which  the  railroad  passes,  (this  o^aion  was 

r'nst  the  road;)  that  he  thought  it  damaged  property  in  narrow  atrec^; 
I  it  would  require  evidence  to  remove  from  his  mind  that  opinion;  that  he 
came  to  the  trial  of  this  case  with  the  opinion  in  his  mind  that  the  propertj 
owner  had  a  Just  claim  ngalnrt  Uie  railroad,  and  that  It  would  require evidenoe 
on  the  part  of  the  railroad  to  remove  that  opinion;  that  tlils  opinion  was 
founded  upon  information  that  he  had  received  from  ftriendsof  his  wlwUved  on 
these  narrow  streets,  and  from  the  fact  that  houses  have  rented  for  very  much 
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leM  stnee  tike  nlliotd  was  bollt  than  before;  that  he  had  no  peraonal  knowledge 
itf  the  faeto.  but  that  he  should  assume.  If  be  had  property  there,  that  he 
would  have  lort  something;  that  be  would  n<4  care  to  lire  on  a  street  where 
the  railroad  passed  hf  the  house;  that  if  the  defendant  eould  prove  to  him 
that  the  premisea  mentioned  in  the  oomplalnt  were  worth  mwe  now  than  be> 
fore  the  road  was  built,  be  would  not  give  a  Tercet  against  the  road ;  but 
tiaX  unless  the  defendant  satisfled  him  that  it  had  not  Injured  the  property, 
he  would  give  •  verdict  for  the  plaintiff;  that  he  came  to  the  trial  with  the 
oidnlon  in  his  mind  tliat  the  plnlntifl  was  entitled  to  recover  unless 'the  de- 
fendant produced  evidence  saffldent  to  remove  that  oi^nion.  In  answer  to 
certain  questions  put  to  him  bj  oounsel  for  plaintiff*  he  said  that  be  thought 
thai  he  would  be  capable  of  deciding  this  case  on  the  evldenoet  IndepQndent 
of  what  he  had  heard  before  the  trial,  and  give  an  impartial  verdict  npon  the 
evidence;  that  he  was  aware  that  by  the  law  he  would  be  oMIged  to  disregard 
what  be  had  beard,  and  go  upon  the  evidence;  that  his  mind  was  not  so  firmly 
made  up  that  he  would  give  a  verdict  contrary  to  the  evidence,  but  that  he 
came  there  prejudiced  against  the  road;  that  thia  prejudice  could  be  removed 
with  evidence;  that  he  could  free  his  mind  ftom  that  prejudice  when  he  be- 
gan to  hear  the  evidence,  and  thirt  he  could  observe  the  rule  <k  law  thi^  the 
burden  of  proof  is  on  the  plaintifC;  that  lie  had  not  formed  any  opinion  as  to 
tb»  extent  <rf  the  injury  done,  measured  In  doUaxa  and  cents;  that  he  had 
often  expressed  the  opinion  that  the  defendant  was  a  wrong-doer  as  respects 
this  property,  but  that  he  did  not  know  anything  about  it.  The  oliallenge  of 
the  defendant  was  overruled,  the  Juror  aotepted,  and  the  defendant  duly 
excepted.  When  trial  by  Jury  first  was  begun  in  Sngland,  it  was  the  custom 
to  take  Jurors  who  were  acquainted  with  all  vi.  the  facts,  and  it  was  not  until 
trial  1^  jury  had  obtalned;far  some  length  of  time  that  persons  who  were  on- 
Aoqualnted  with  tlte  facts  were  called  as  Jurors.  Tlic^  were  not  sworn  as 
witnossoa,  but  they  were  placed  on  the  jury,  and  those  other  persons  who 
were  unacquainted  with  the  facts,  if  any  such  there  were  on  tl:e  Jury,  were 
removed  from  it.  After  a  while,  this  method  of  trial  by  Jury  went  out  of  cus- 
tom. It  is  difBcult  to  determine  when  it  was  that  persons  who  were  totally 
ignorant  of  the  facts  of  the  case  were  first  called  to  serve  apon  the  jury.  "IXat 
in  the  time  of  Forteecne,"  says  Hallam  in  his  "Middle  Ages,"  (volume  2,  p. 
379, ) "  wtKMe  treatise,  Be  Laudibus  Legum  Anglis, was  written  soon  after  14ti0, 
we  have  the  clearest  proof  that  the  mode  of  procedure  before  jurors  by  viva 
voee  evidence  was  the  same  as  at  present."  Tlie  following  passage  from 
Fortescue  Is  then  cited  by  Hallam:  "Twelve  good  auH  true  men,  being 
Bwom  in  as  in  tbe  manner  above  related,  legally  qualify,  tliat  is.  having  over 
and  besides  their  movable  possession  In  lands  sufiQclent  wherewith  to  main- 
tain their  rank  and  station,  neither  suspected  by  or  at  variance  with  either  of 
ttie  parties,  all  of  the  neighborhood,  there  shall  be  read  to  them  in  English  by 
the  court  the  record  and  nnture  of  the  plea  at  length  wlilcb  is  depending  be- 
tween the  parties,  and  the  issue  thereupon  shall  1m  plainly  laid  before  tliem, 
concerning  the  truth  of  wliich  those  who  are  so  sworn  are  to  certify  to  the 
court;  which  done,  each  of  the  parties,  by  themselves  or  their  counsel,  in 
presence  of  tbe  court,  shall  declare  and  lay  open  to  the  jury  all  and  singular 
the  mattera  and  evidences  whereby  they  think  they  may  Iwable  to  inform  the 
court  concerning  the  truth  of  tbe  point  in  question,  after  which  each  of  the 
parties  has  a  liberty  to  prodoce  heton  the  court  all  such  witnesses  as  they 
please,  or  can  get  to  appear  on  their  Iwhalf,  who,  being  charged  upon  their 
oaths,  shall  give  la  evidence  all  that  they  know  touching  the  truth  of  the  facts 
concerning  which  the  parties  are  at  issue,  and,  if  necessity  so  require,  the 
witnesses  may  be  heard  and  examined  apart  till  they  shall  have  deposed  all 
that  they  have  to  give  in  evidence,  so  that  what  the  one  has  declared  shall 
not  Inform  or  induce  another  witness  of  the  same  side  to  give  his  evidence  In 
the  same  words  or  to  the  very  same  elfbct.   The  whole  of  the  evidence  being 
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gone  throngh,  the  Jurore  shall  confer  together  at  their  pteasurei  as  thef  ahall 
think  most  eonvenient»  upon  the  truth  of  the  isene  baore  them,  with  such 
deliberation  and  lelanre  as  they  can  well  desire,  Ming  all  the  while  In  the 
keeping  of  an  officer  of  the  court,  in  a  place  aaaigned  them  for  that  pnrpose, 
leet  any  one  ahonid  attempt  1^  Indirect  methods  to  Influence  them  as  to  their 
opinion,  which  they  are  to  give  Into  the  ooarfe.  Lastly,  they  are  to  retam  into 
court  and  certify  the  justices  upon  the  truth  of  the  Issue  so  joined  in  the  pres- 
ence of  the  parties,  if  they  please  to  be  present,  particularly  the  person  who  ia 
plaintiff  in  the  cause.  What  the  jurors  so  certify,  In  the  laws  of  England,  la 
called  the  Terdict."  Fortes,  de  Laud.  c.  26.  It  Is  to  be  noted  that  the  pro- 
cedure on  trial  by  jury  as  given  by  Forteacue  is  substuitialty  the  same  as 
that  which  now  obtains.  Fortesene,  In  chapter  26,  tells  how  a  jury  la  to  be 
impaneled,  and  then  goes  on  to  say  that  *'being  so  impaneled,  and  appearing 
in  court,  either  party  may  except  against  any  particular  person;  as  be  may  at 
all  times  and  in  all  cases,  by  alleging  that  the  person  so  Impaneled  is  of  kin, 
either  by  blood  or  affinity,  to  the  other  party,  or  in  some  such  particalar  in- 
terest as  he  cannot  be  deemed  as  an  indifferent  person  to  pass  between  the 
parties;  of  which  sort  of  exceptions  there  Is  so  much  variety  as  is  impossible 
to  show  In  a  small  compass.  If  any  one  of  the  exceptions  be  made  to  appear 
to  the  court  to  be  true  and  reasonable,  then  he,  against  whom  the  exception 
la  taken,  shall  not  be  sworn,  but  his  name  shall  be  struck  out  of  the  panel. 
In  like  manner  shall  b«  done  with  all  the  rest  of  the  panel,  until  12  be  sworn, 
so  Indifferent  as  to  theevent  of  the  cause  that  neither  of  Uie  parties  sImU  have 
reasonable  matter  of  challenge  against  them. " 

Ck&e  says  that  the  principal  challenges  to  the  poll  may  be  reduced  to  four 
heads.  (1)  For  respect  of  honor.  (2)  For  want  of  default.  (8)  For  affec- 
tion or  partiality.  (4)  For  crime  or  delict.  That  the  causes  of  favor  are  in- 
flnite,  and  that  the  rule  of  law  is  that  the  juror  must  stand  indifft^rent,  as  ho 
stands  unsworn.  Co.  Litt.  156&,  1575.  In  the  case  of  McKinney  y.  Rail- 
road Co.,  6  N.  T.  Supp.  168,  to  which  our  attention  was  called  by  the  coun- 
sel for  the  respondent,  the  court  said  that  the  challenge  to  the  juror  was  prop- 
erly overruled.  The  juror  stated  that  notwithstanding  his  sympatbies,  be 
oonld  render  an  impartial  verdict  upon  the  evidence,  ll  will  be  noticed  that 
In  this  case  the  juror  had  but  sympathy  for  the  plaintiff.  And  the  court  also 
said  (and  to  this  the  counsd  did  not  call  our  attention)  that  the  juror  stood 
on  the  extreme  limit  of  competency.  Now,  if  this  juror  who  had  only  sym- 
pathy stood  on  the  extreme  limit  of  competency,  it  se^ns  to  us  that  a  juror 
who  had  made  up  his  mind  against  the  defendant,  and  whose  opinion  ag^nat 
the  defendant  was  so  strong  that  it  wonld  require  evidence  to  remove  It,  Is 
not  on  the  limit  of  competency,  but  is  b^ond  it.  and  is  not  competent.  Th« 
juror  did  not  stand  indifferent  to  the  parties.  We  are  of  the  opinion  that  the 
judgment  and  order  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

It  was  said  by  Judge  Beardslbt  in  Freeman  v.  Pec^U,  4  Benio,  85,  that 
if  triers  **  find  that  bias  actually  exists  in  the  mind  of  the  juror,  although  It  la 
proved  only  by  the  formation  of  a  hypothetical  opinion,  they  may  and  onght 
to  reject  him.  Some  minds  are  so  constitnted  that  such  an  opinion  would 
exert  a  controlling  influence  in  the  jury>box,  while  with  others  its  Influence 
would  be  neither  seen  nor  felt.  «  *  *  The  triers  must  And  that  the  juror 
stands  impartial  and  indifferent,  or  th^  should  reject  him. "  See,  iUao,  Blahe 
V.  MUlspauffhf  I  Johns.  816;  Pringte  v.  Stue,  1  Oow.  483,  and  note  at  pas« 
486;  Coleman  v.  ffafferman,  cited  and  commented  on  in  JS»«art»  VtrmUpea, 
6  Gow.  M4.  end  In  P«oplt  r.  Mather,  4  Wend.  248. 


Digitized  by 


Super.  CtN;Y.] 


LAHKT  V.  KOBTBIQHT; 


47 


FOBBES  V.  HAAB. 

(Superior  Court  of  New  York  Citiu,  Qeneral  Term.  Hay  5, 1890.) 

Pbircipal  axd  AoKtT— PBoor  or  Aoxst'e  Authohitt. 

The  obligor  Id  an  agreement  to  pay  money  cannot  show  ao  arrangement  made  by 
blm,  prior  to  the  agreement,  with  a  third  person,  in  tbe  abaenoe  of  tbe  obligee, 
whereby  tbe  obligor  was  to  be  released  from  the  agreement,  thm  being  no  evi- 
dence that  tbe  third  person  was  the  obligee's  agent. 

Appeal  from  jury  term. 

Action  ^  Hobert  W.  Forbes  against  Frederick  Haas.  From  a  judgment 
for  plaintifl,  and  from  an  order  denying  his  motion  for  a  new  trial,  defendant 
q)peals. 

Samtiel  Graenbaum,  for  appellant.   Henry  S.  Foster,  for  respondent. 

SBDaviCK,  G.  J.  The  action  was  by  plaintiff,  as  payee,  against  the  d» 
fendant,  as  maker,  of  the  following  instrument: 

"In  consideration  of  the  payment  by  Bobert  W.  Forbes  of  tbe  sum  of  91,100 
for  the  rent  now  due.  of  the  Colosseum  Company.  I  hereby  promise  and  agree. 
If  tbe  said  Bobert  W.  Forbes  is  not  repaid  the  said  sum  of  SI.IOO  within  two 
monUis  from  date,  to  pay  blm  tbe  sum  of  •600,  with  Interest  from  date^  on 
demand.  Fred'k  Haas. 

"Dated,  New  TorJc,  ifaroh  11. 1886." 

The  delAose  was  that  the  plaintiCt  bad  been  repaid  the  rent  in  the  sum  of 
$1,100.  To  sustain  this  defense  tbe  defendant  proposed  to  prove  an  arrang»> 
ment  that  bad  been  made  before  tbe  instrument  was  signed.  The  arrange- 
ment, It  was  conceded,  bad  not  been  made  when  tbe  plaintlfF  was  present. 
The  defendant  to(A  the  position  that  tbe  plaintiff  was  bound  by  the  arninm> 
ment,  becanse  one  party  to  it  was  Charles  Forbes,  and  that  Charles  Forbes 
then  acted  as  the  agent  of  the  plaintiff.  Tbe  court  was  right  in  overruling 
questions  asked  to  show  what  was  the  arrangement.  At  the  Ume  the  ques- 
UoH  were  asked  no  facts  were  in  evldowe  whicb  tended  to  diow  that  Gharlet 
Forbes  was  tbe  agent  of  tbe  plaintiff  In  respect  of  tbe  matter  in  controversy. 
Tbe  defendant's  counsel,  moreover,  declared  that  what  he  desired  to  prove  in 
connection  with  Charlea  Forbes  was  that  at  the  time  the  defendant  agreed  to 
contribute  $500  to  the  rent  "It  waa  understood  that  the  payment  of  the  rent 
was  to  have  a  |Hior  lien  to  all  others  under  a  mortgage"  for  $20,000  made  by 
the  company,  and  that  that  arrangement  was  made  with  Charles  Forbes.  Tha 
counsel  also  said  that  the  understanding  prior  to  the  time  tbe  note  was 
given  was  that  money  to  be  advanced  by  the  different  parties  to  the  payment 
nt  rent  was  to  have  a  prior  lien  on  this  $20,000  mortgage  to  Charles  Forbes 
as  trustee,  and  that  be  was  to  see  tbal  anything  brought  in  first  from  tbe  eom- 
pany— any  collections  that  might  be  made—should  be  first  applied  to  the 
payment  of  this  rent.  It  la  manifest  that  such  an  arrangement  would  not  be 
payment  of  rent,  or  result  in  that,  until  collections  had  been  made  and  ap- 
{dled  to  rep^  the  amount  that  had  been  paid  for  rent. 

There  was  another  claim  on  the  trlaL  It  waa  that  in  July,  after  the  mak* 
lag  of  the  Instrument,  tbe  pbintiff  had  surrendered  to  the  company  his  claim 
apUnst  it  for  his  pi^ent  of  rent  on  his  receiving  certain  bonds  and  mort- 
gages and  shares  of  tlie  company.  The  evidence  was  conflicting  as  to  whether 
the  plaintiff  rectived  the  bonds  and  shares  from  the  company  as  payment  w 
as  collateral  securfty.  Tbe  Jury  competently  found  for  the  plaintiff  on  this 
issue.  The  judgment  and  order  are  afilxmed,  with  costs.  All  conenr. 


(Superior  Court  of  New  York  City,  Omerot  Tirm.  June  97,  UOOl) 

OOWI    BXIIIA  AlXOWAHOB. 

In  an  aetfon     a  pnrehasw  of  land  to  be  reUaved  fKHn  Us  oontoack  In  whldi  U  Is 
sftjudged  that  he  take  title  to  and  pay  180,800  for  certain  at  tbe  preauiaa,  i^per^ 
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of  tbe  ralae  of  986,800  1b  the  "  tnbjeot-matter  InrolTed,  "within  the  mesnlnf  of  Coda 
OMi  Proe.  K.  Y.  f  8958,  prorldlng  that  an  addiUonal  allowanoe  for  ooits  of  a  anm 
not  exoeedlng  S  per  oenL  of  tbe  value  of  tlie  saUMt^natter  Inrolved,  majr  be  mads 
"In  a  diffloult  ua  axtraordiaaiy  oaaa,  where  a  Mtenae  has  been  interpoaed, "  and, 
it  vpearing  that  there  had  been  two  trials  and  one  q^pealt  there  wae  ne  error  la 
granting  defendant  an  extra  allowanoe  of  $Btn. 

Appeal  from  jtay  term. 

AcUon  by  Francis  Iah«y  agfUnat  Goa  vernenr  Korfcrtgbt  and  otbem,  broagbk 
to  relieve  plaintiff  tnm  the  obligiriiion  of  a  contract  to  purcbaw  land  from  de- 
fendants. There  was  judgment  f6r  defendutts.  and  plaintiff  appeals  thm- 
from,  and  also  from  an  order  giving  defendants  an  extra  allowanoeu  For 
former  reports,  see  2  N.  Y.  Snpp.  280.  4  N.  Y.  Sapp.  626.  Code  OvU 
Proe.  N.  Y.  §  826S.  provides  for  an  additional  allowanoe  for  oosts  "in  a  dif- 
floult and  extraordinary  case,  where  a  defense  has  been  interpoaed  in  any  ac- 
tion," to  an  amomit  "not  exoeeiUng  the  five  per  centum  opim  Uie  anm  zeoor- 
ered  or  cUimed  or  tbe  valae  of  the  snbjeot-matter  involved." 

Argued  before  Fbbsdhan  and  Tbuax.  JJ. 
.  Jamu  F.  JfoiooZm.  for  appellant.  Piatt  A  BouMn*  for  respondents. 

Tbttaz.  J.  It  la  unnecawary  fur  ub  to  discuss  tbe  points  raised  by  appel* 
lant  on  the  appeal  from  the  judjcment,  as  they  were  determined  against  ap- 
pellant  on  a  former  appeal.  4  N.  Y.  Supp.  626.  It  was.  adjudged  by  the  trial 
oourt  that  plaintiff  should  speclQcally  perform  his  contract  to  tt^e  title  to.  and 
pay  tbe  sum  of  $36,300  for,  two  oertuin  pieces  of  property,  which  pieces  ct 
property  it  was  alleged  In  one  of  the  affidavits  used  on  the  motion  for  an  ex- 
tra allowance  were  worth  said  sum.  The  trial  judge  granted  an  allowanoetrf 
$S00.  We  are  of  tbe  opinion  that  property  of  tbe  value  of  936.300  was  the 
"subject-matter  involved."  (Code  Civil  Proc  §  3253,)  and  as  the  amount  al- 
lowed was  less  than  6  per  cent,  of  this  amount,  and  as  there  had  been  two 
trials  and  one  appeal  to  tlie  general  term,  we  cannot  say  th^  the  trial  judge 
erred  in  granting  the  allowance.  Judgment  and  order  appealed  f  riMn  afflrmedt 
with  costs. 


Wbeks  0.  Silver  Islkt  C  If.  &  L.  Co.  «I  a2. 
{9uj>erlor  Court  cf  New  Forft  Oitv,  Oenenit  Tom.  June  97, 1880.) 

OOBTB— ElTBA  AlXOWAHOB. 

Where  tbe  ool;  proof  of  the  valae  of  the  anbjeoi-matter  of  the  action  was  the 
allegation  that  tbe  action  was  brought  to  procure  a  judgment  allowinR  the  plaintiff 
to  redeem  from  forfeiture  certain  stock  uponpaTment  of  tbe  sums  due  thereon  for 
unpaid  assessments,  and  that  the  amount  so  due  was  815,267,  it  was  not  error  to  xe- 
fnae  defeadanta  tai  extra  allowanoe  on  thegrouud  that  there  was  notiking  to  show 
that  the  right  sooght  to  he  enforced  was  ofany  valne,  and  that  therefore  there  wae 
no  basis  for  oompntatioD  of  the  allowanoe. 

Appeal  from  jury  term. 

Action  by  Theodoie  C.  Weeks  against  the  Silver  Islet  Consolidated  Minins 
A  Land  Company  and  others.  Defendants  recovered  judgment  and  ai^eal 
from  an  order  denying  their  motion  for  an  extra  allowance. 

Argued  before  Frbedham  and  Truaz.  JJ. 

Stioknetf  dt  Shepardt  for  appellants.   S.  A,dt  D.  J*  Nopai,  for  respondent. 

Tbuaz,  J.  Tbe  motion  for  an  extra  allowance  was  denied,  upon  tbe 
ground  that  it  did  not  appear  that  the  right  which  plaintiff  sought  to  enforce 
was  of  any  value,  and  that  therefore  there  was  no  fact  which  could  be  used 
as  a  basis  for  computation  upon  which  to  predicate  an  extra  ulloi^ance.  Tbe 
only  allegation  in  tbe  printed  papers  bearing  upon  the  question  of  tbe  value 
of  the  subject-matter  involved  in  the  action  is  the  allegation  that  the  action 
was  brought  to  procure  a  judgment  allowing  the  plaintiff  to  redeem  from  for* 
feiture  certain  stock  of  the  defendants  upon  payment  of  the  suma  due  there. 
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on  for  nnmid  aasesaments.  and  that  the  amount  so  due  was  at  the  time  of  the 
tiial  €15,267.  We  are  of  the  opinion  that  tiiia  Is  not  eTidenoe  that  the  stock 
Tas  worth  Uie  sum  of  S15.267.  It  majr  well  be  that  the  stock  had  been  as- 
sessed tor  more  than  Ito  value.  We  have  not  the  pleadings  before  us.  and 
ve  cannot  aay  what  the  allegations  in  the  pleadings  were,  nor  can  we  say 
whether  the  plaintiff  was  estopped  from  denying  that  the  sto^  was  of  the 
Talu«  abore  apecifled.   Older  affirmed,  with  coats. 


(AciMrlor  Court  qf  Neio  York  Ctty*  Qmeral  Torm.  June  97, 1890.) 

MiBDra  ImnuKOB— Bus  or  Vbmbl  nr  Poet  or  Distrbss. 

la  sn  action  on  a  vesael  policy  there  was  evldeoce  that  the  vessel  had  met  with  a 
disaster^  MS  wMob  so  disabled  her  that  she  could  not  be  navlrated;  thatsbe  was 
braaght  np  at  a  harbor  where  there  were  no  means  of  putting  her  In  a  ooaditioo  to 
go  to  sea ;  tiiat  the  master  called  oa  the  aathorltles  to  advise  nim  what  to  do ;  that 
after  snooessive  stmreys  be  had  been  advised  that  the  vessel  was  not  worth  repalt^ 
Ing,  and  should  be  sold;  that  such  advice  corresponded  with  the  master's  own 
Jvogment ;  and  that  the  master  sold  the  vess^  in  porsuanoe  of  such  advice,  and 
that  die  sale  had  taken  place  under  the  direction  ox  the  oonsnl.  JBeld,  that  a  find- 
ing that  Um  sale  was  JosUfled  vronld  not  he  distnrhed. 

Appeal  from  jary  term. 

Action  by  Edward  Avery  against  the  Kew  Yoric  Mutual  Insaraaoe  Oom- 
psny.  Tbftte  wis  a  verdict  for  plaintiff,  and  from  the  Judgment  entered 
thereon  dafbudant  l^}peal8. 

Axgaed  heton  Fk&bi»eam  and  Tbuaz,  JJ. 

Johm  Bnrj/t  for  appellant.  /oAn  A.  Jfopw,  for  respondent. 

Fbxedman.  J.  This  aotl<m  was  brought  upon  two  ptdides  of  marine  Insui^ 
snce,  one  on  the  vesael  Anna  L.  Taylor,  and  the  other  on  her  freight.  Both 
polides  wwe  valued.  They  were  iasucd  while  the  vessel  was  at  sea;  and 
they  covered  a  vt^age  from  Barbadoea  to  Turk's  Island,  and  thence  to  Haiti- 
more.  The  action  proceeded  upon  an  alleged  total  loss,  subject,  however,  to 
salvags  on  the  vessel  policy.  The  question  ot  total  loaa  was  fully  and  fairly 
submitted  to  the  juiy,  under  a  charge  which  earefnlly  guarded  aU  the  rights 
of  the  defendant. '  Then  was  no  error  in  the  charge  or  in  the  refusals  to  charge 
othcrwtee*  if  the  ease  was  one  for  the  jury;  nor  can  I  dlaoover  any  wror  eoa- 
stittttlDg  groond  for  revMsal  In  the  admission  of  testtmoiqr*  The  real  quea- 
tlon,  therefore,  la  whethwthe  defendant  was  or  was  not  entitled  to  a  dia- 
misaal  of  the  complaint  as  matter  of  law.  Upon  an  examination  of  the 
whole  eaa^  it  appears  that  abundant  evidence  was  given  to  the  effect  that 
pIaintilE*s  losa  undsr  the  freight  p<flicy  was  a  totHl  one.  There  was  also  suffi- 
cient evidence  tiiat  under  the  vessel  policy  the  loss  waa  total  to  the  insured, 
and  was  also  total  as  to  the  insurers,  (subject  to  salvage.)  If  the  sale  by  the 
mastw  in  the  port  of  distress,  viz.,  Gonaives,  on  the  island  of  St  Domingo, 
was  Jnstlflable.  Upon  that  pcdnt  Uie  facts  were  quite  complicated,  but,  ina&> 
much  as  Uie  plsinUff  dearly  showed  that  the  vessel  had  met  with  a  disasttt 
on  Um  high  seas,  which  practically  1^  her  a  wredE;  that  thneafter  she  could 
not  be  navigated,  but  was  at  the  mercy  of  the  winds  and  waves;  that  she  had 
Lnraght  up  at  a- harbor  where  there  were  no  docka,  wharves,  materials,  or 
men  to  repair  her,  nor  fiuilities  of  any  kind  to  put  her  In  condition  to  go  to 
sea:  that  rae  master  had  called  upon  the  constituted  authorities  to  advise  him 
what  to  do;  that,  aftor  the  auoeesslve  survi^ys,  he  had  beui  advised  that  the 
vessel  was  not  worth  repairing,  and  should  be  sold;  that  such  advice  corre- 
sponded wlUi  the  master's  own  judgment;  and  that  the  master  had  sdd  ttie 
vessel  in  pursaance  of  such  advice,  and  that  the  sale  had  taken  place  under 
tbedlrection  of  the  consul, — the  question  was  one  for  tbe  Jury,  and  could  not 
be  witbdrawn  from  their  «msidwation.   A  sale  by  the  master  is  justified  or 
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not,  M  to  U>6  under  vriten,  acterdiug  to  the  apparent  oinmiiiutaiiMS  at 
time*  and  the  statementa  and  advioe  <rf  competent  penons  fliat  obtained*  and 
not  according  to  the  result  of  an  experiment  the  parchaaer  at  tbm  aale. 
The  jury  haring  found,  upon  a  oonsldeiatlon  of  all  the  drounurtuuieea  ahowii 
by  htOit  parttea,  that  the  sale  of  the  vesid  was  jusUflaUe,  no  notice  oC  aban- 
dottmant  was  neoesaaiy.  The  judgment  and  ocder  ahoold  be  afflrmwl,  with 
oosti. 


(Superior  Court  qf  New  York  CitUt  Qentral  Term.  June  27, 1800.) 

ItAarSB  *XJ>  BbbTAKT— COXPBSIATION— EVIDBKCB. 

An  action  for  a  oAnvnuer's  oonuniMtoM  Involvad  the  Issue  whether  plaintiff  wa* 
esUtled  to  pay  when  bis  raders  were  seat  In.  or,  m  detendaoti  olaiataa^  when  th* 
sabsoriptlODB  were  proved. "  It  appeared  uiat  there  was  no  inflexible  rule  when 
canvassers  beoome  entlUod  to  their  pav,  that  some  canvassers  would  not  work  on 
"proved"  orders,  and  that  plaloUff  aaa  a  reputation  as  a  oanvasser.  FlaintUf  tes- 
ttfied  that  bis  paf  did  not  owend  on  bis  orders  being  proved,  and  this  was  corrob- 
orated bjr  several  witnesses,  out  was  ooncntdioted  bv  defendanu*  witnessei.  field, 
that  a  judgment  in  his  tevor  wonld  not  tw  distorbed. 

Appeid  from  judgment  on  repcnrt  of  referee. 

Action  bj  Qeorge  T.  Kewhall  against  WlUiam  H.  Appleton  and  otben,  to  re- 
cover commisBlons  as  canvasser.  The  fssues  were  referred  to  Qtorgo  M. 
Van  Hoesen,  Esq.,  who  found  in  favor  of  plaintiff  and  filed  -the  fcdlowing 
opinion: 

"We  start  with  the  undisputed  fact  that  Newhall  was  In  the  emplov  of 
Appleton  as  a  canvasser.  The  terms  of  the  employment  are  in  dispute,  Kew- 
hall insisting  that  he  iMcame  entitled  to  his  pay  when  he  obtained  for  and  de- 
livered to  the  Appletons  a  bona  fide  subeeription,  and  the  Appletona,  on  ttke 
other  band,  insisting  that  it  Isnotenough  that  a  subsoription  should  be  bona 
Jlda,  but  that  it  must  also  be  proved.  A  subsoription  is  not  proved  until  the 
subscrllwr  has  paid  a  certain  part  of  the  subscription  price  of  the  book  for 
which  he  has  subecribed.  Where  a  boolc:  is  Issued  in  parts,  or  serial  Dunibera, 
the  publisher  determines  bow  many  parts  must  be  paid  for  by  the  subscribers 
before  the  canvasser  shall  be  entitled  to  compensation  for  his  services  in  pro- 
curing the  subscription.  When  the  subscriber  has  paid  for  the  number<^ 
parts  that  the  publisher  has  designated,  the  subscription,  in  the  language  of 
book  publishers,  is 'proved.*  There  la  no  rule  as  to  Uie  nnmber  of  parts 
necessary  to  •  prove '  a  subscription.  At  the  opticm  of  the  publisher,  it  may 
be  5,  or  10,  or  15,  or  any  other  number.  The  canvasser  eould  never  know 
wben  he  would  be  entitled  to  bis  pay  unless  the  publisher,  in  employing  him» 
should  tell  him  what  number  of  parts  would  be  required  to  prove  a  subserl{>- 
tion,  which  is  commonly  called  an  ■  order.*  The  pay  was  not  the  same  to  lOl 
canvasiers.  For  olHalning  a  subscriber  to  Picturesque  Snrope  or  Fioturesqne 
America,  four  dollars  was  allowed  to  some,  and  on^  three  dollars  to  others. 
Nor  was  there  an  inflexible  rule  as  to  the  time  at  which  canvassers  became 
entitled  to  payment.  With  new  men,  and  with  men  who  had  not  proved 
their  ability  and  their  trustworthinees,  it  was  the  rule  to  withhold  paymrat 
until  the  order  or  subscription  bad  been  proved.  The  contract  with  such  men 
usually  provided  that  they  should  not  tw  paid  until  the  subscriber  had  taken 
the  prescribed  number  of  parts.  Experienced  canvassers  would  naturally  in- 
quire, and  without  suob  inquiry  fair-dealing  publishers  would  voluntarily  in- 
form the  canvasser  with  whom  they  were  negotiating,  how  many  parts  would 
'  prove  *  the  order.  But,  as  canvassers  are  commonly  men  of  small  means* 
it  has  been  customary  for  publishers  to  make  to  them  small  advances  for  their 
living  and  travetlsg  expenses.  These  advances  were  not  a  matter  of  rights 
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bat  wei«  nude  beoavsa  It  was  to  the  adrantage  of  tho  publishers  to  mak» 
tbem;  for  without  them  it  is  probable  that  many  canvaaseni  would  not  havft 
been  able  to  keep  ttie  field.  There  were  oUiw  caavasaers,  meu  whose  nputa- 
tion  in  the  bu^nees  was  established,  who  would  not  work  on  *proTod*  ox^ 
dera.  Theee  men.  the  elite  of  their  profession,  insisted  on  getting  their  pay 
when  they  delivered  to  the  publisher  the  orders  they  had  procured.  That 
there  were  such  men,  and  thi&  th^  were  paid  when  they  turned  in  their  or- 
ders, seems  to  me  to  be  established  by  the  eridenoe.  The  plaintiff,  Newhall, 
bad  not  at  all  times  had  the  same  arrangement  with  the  Appletons.  He  had 
been  employed  as  a  canvasser  at  a  salary,  and  he  had  also  worked  for  a  stipu- 
lated sum  per  order.  He  denies  that  his  pay  ever  depended  upon  his  orders 
being '  proved,^  and  I  think  that  he  is  supported  In  his  assertion  by  a  pre- 
pcnidenuice  of  evidence.  The  principal  witness  for  the  defense,  Mr.  Davis, 
contradicts  him,  but  I  do  not  attach  much,  if  any,  weight  to  tbe  testimony  of 
Davis.  His  statement  on  the  direct  examination  is  clear,  and,  if  it  were  not 
shaken  by  the  cross-exami nation,  would  be  convincing;  but  a  careful  reading 
of  bis  croas-examination  satisfies  me  that  no  reliance  can  be  placed  apon  him. 
His  attempt  to  explain  why  a  note  should  have  been  made  payable  on  demand, 
though  a  distinct  oral  agreement  was  made  with  Newhall  that  it  should  not 
be  paid  tiil  the  orders  Iiad  been  proved;  why,  if  the  amount  to  be  paid  was 
definitely  and  unchangeably  agreed  on,  it  was  necessary  to  wait  for  the  prov- 
ing of  tbe  orders;  and  why  Interest  should  have  been  paid  if  the  note  were  not 
payable  till  the  orders  had  been  proved, — seems  to  me  not  merely  lame*  but 
taiber  to  manifest  a  disposition  not  to  tell  the  truth.  I  find,  moreover,  that 
Kewball  had  gained  a  good  name  as  a  canvasser,  for  Davis  says:  'Hall  £Ap- 
pleUm's  auperintendenM  told  me  that  Kewhall's  orders  were  running  very 
good,  and  I  could  afford  to  pay  him  almost  up  to  the  full  price;  that  they  were 
delivering  up  very  fairly;  and  that  Newhall  took  very  good  orders.'  This- 
wans  to  me  to  have  been  likely  to  Induce  Davis  to  regard  Newhall  as  entitled 
to  admission  into  tbe  select  circle  of  canvassers  who  were  paid  when  their  or* 
ders  were  presented,  specially  when  strong  inducements  were  needed  to  get 
tbe  iattar  to  go  to  Texas*  Newhall  bad  objections  to  canvassing  in  Texas, 
and  DavSa  was  compelled  to  use  persuasion.  In  face  of  that  fact,  I  think  it 
most  imprt^mble  that  be  made  any  such  declarations  as  he  professes  to  have 
made  respecting  baying  out  Newhall's  list.  To  read  Davis'  testimony,  one 
wooid  think  tliat  Newhall  was  anxious  to  go  to  Texas,  and  that  Davis  was 
utterly  indiflerent  as  to  whether  be  went  or  not.  But  the  truth  is  Davis  was 
persuading,  and  was  not  dictating  terms.  Besides,  I  find  that  Newhall.  ante 
^tteinmotom,  while  in  Arkansas  and  in  New  Orleans,  took  the  position  that  his 
pay  did  not  at  all  d^nd  upon  his  orders  being  proved.  His  employment  of 
HolbrofA*  and  his  statement  to  Baker,  which  I  see  no  reason  to  suspect  that 
he  made  with  a  view  to  a  dispute  with  the  Appletons,  show  that  while  at 
woric  he  actually  believed  that  he  was  to  be  paid  when  bis  orders  were  pre- 
sented. Furthermore,  be  is  corroborated  by  Genin  and  Glover,  neither  of 
tbem  atrong  as  a  witness,  but  both,  I  think,  men  who  wished  to  be  truthful. 
The  preponderance  of  evidence  seems  to  me  to  be  on  the  side  of  the  plaintiCT. 
and  therefore  it  Is  my  duty  to  direct  judgment  In  bis  favor.  I  am  aware  that 
men  of  excellent  judgment  have  reached  a  different  conclusion,  and  I  see  why 
th^  hare  done  so.  There  is  a  good  deal  to  be  said,  and  a  strong  argument 
can  be  made,  In  support  of  tbe  position  taken  by  the  defendants.  Tbe  risk 
that  pnblishers  would  run  if  they  should  pay  every  canvasser  as  he  presented 
tbe  name  of  an  alleged  subscriber  Is  so  great  that  men  of  good  judgment  have 
doubted  if  any  canvasser  is  ever  paid  in  fall  before  bis  orders  had  been 
proved,  but  the  safety  of  the  publishers  lay  in  their  power  to  discriminate  be- 
tweeo  good  canvassers  and  bad.   The  plaintiff  should  have  judgment." 

Jndgment  was  entered  for  plaintifT,  and  defendants  appeal. 

Afgued  beforo  Fbxbdmak  and  Tbuax,  J  J. 
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CampbeS  <ft  PatffB,  for  appellantB.    W.  W.  BadgvFt  for  respondeat. 

PjEB  CuRiAK.  Jadgment  appeitled  from  Is  affirmed,  wifh  coato,  on  Oia 
<q»lnion  <A  the  referee. 


(Aiperior  Court  cf  ZTew  Tbrft  Gttv,  CMwrol  Tprm.  June  97, 1800.) 
Plmadimg — Bill  ot  Pahticitlibs. 

A  complaint  alleged  that  the  negllReDt  act  of  defendanta  tliat  oauted  the  death 
of  i^ntuPa  intestate  ma  the  "■huttmg  down  the  doora  over  a  oertaln  shaftor 
Tator  w»i "  and  "the  netfigent  and  imperfect  oonatmoUon,  management,  and  op- 
eration at  Mid  elevator  {hereat  br  defendanta.  **  field,  that  detendaata  were  <bii!> 
titled  to  a  WU  of  partkmlara  ahowins  in  what  reapeet  the  elerator  waa  net^lgeulj- 
or  impnrfeotly  oonatrnoted,  managed,  or  operated. 

Appeal  from  special  term. 

Action  by  Margaret  J.  O'Hara  against  Samuel  W.  Ehtich  and  others  to  re- 
oorer  damages  for  the  death  of  her  intestate.  Defendants  appeal  from  an  or- 
der denying  their  motion  for  .a  bill  of  puticulars. 

Argned  before  Psbedhan  and  Tbuax,  JJ. 

Samtul      W9i$»t  fur  appellants.   Harvey  Wetdt  tor  respondeat. 

Tbuax,  J.  Counsel  for  plaintlfF,  In  his  brief  on  this  appeal,  stated  that 
the  plaintiff  alleged  the  negligent  act  of  the  defendants  that  caused  the  death 
of  the  plaintiff's  Intratate  was  the  "aliutting  down  the  doors  over  a  oertaln 
ahi^  or  elevator  way."  This  statement  by  counsel  is  not  correct.  The  com- 
plaint does  not  contain  such  an  allegation,  but  It  adds  to  it  the  allcgaUon, 
"and  the  negligent  and  imperfect  construction,  management,  and  operation 
of  said  elevator  thereat  by  defendanta."  The  allegation  that  plaintiff's  intes- 
tate was  killed  by  reason  of  the  negligent  and  imperfect  construction,  man- 
agement, and  operation  of  the  elevator  Is  not  particular  enough.  In  wiiat 
r  spect  was  the  elevator  negligently  and  improperly  construct^?  In  what 
respect  was  It  negligently  and  improperly  mani^ed  and  operated?  Or,  rather, 
in  what  respects  does  plaintiff  expect  to  prove  that  the  elevator  was  negllgentlj 
and  improperly  constructed,  managed,  and  operated?  is  a  question  that  plain- 
tiff should  answer  before  defendanta  are  brought  to  trial.  Zahey  t.  JTort- 
rtghtf  55  K.  X.  Super.  Ct.  156.  If  plaintiflT  cannot  ahow  in  what  respect 
she  expects  to  prove  that  defendants  were  n^Hgeut,  she  cannot  recover  in 
this  action.  The  mere  happening  of  the  accident  does  not  place  upon  the 
defendants  the  burden  of  showing  that  it  did  not  happen  through  their 
negligence.  Order  reversed,  with  coats,  and  plalntlfl  ordered  to  furnish 
within  10  days  from  the  service  of  a  copy  of  this  order  a  bill  of  particulars 
ahowing  in  what  respect  the  elev  >tor  mentioned  in  the  complaint  was  n^li- 
gently  or  Imperfectly  constructed,  managed,  or  operated,  with  910  OQSta  (q 
the  defendant  to  abide  the  event  ot  this  a^on. 


HtHAN  «.  BOflTOH  Chaib  If  amvf'o  Ool 
(Superior  Cowt  of  New  Tot^  City^  General  Tenn.  Jane  87, 1880.) 

OOTSIfAXTS— QUIIT  EnJOTJCKHT— BviOTIOK. 

Where  judgment  boa  been  rendered  in  summaryprooeedings  against  a  tenant  and 
hiB  immediate  landlord,  awarding  posseealon  to  UM  superior  landlord,  and  the  ten- 
ant volantarlly  snrrenders  the  premlBea,  there  to  an  eviction  and  s  hrparti  of  the 
covenant  for  qntet  enjoyment  in  the  lease. 

Appeal  from  trial  term. 

Action  by  £11  Hyman  against  Boston  Chair  Manufacturing  Company, 
brought  to  recover  damages  for  the  breach  of  a  covenant  for  quiet  and  peace- 
ful enjoyment  under  a  lease.   On  or  about  the  6th  day  of  August,  1888. 


0*Haba  v.  Ebriob  €t  aL 


CP.N.Y.3 


PEOPLS  ff.  WEBER. 


68 


plaintiff  entered  the  premises  mentioned  in  the  complaint,  nnder  a  verlm] 
lease  with  the  defendant,  which  lease  was  to  expire  on  ttie  let  day  of  May^ 
18^.  The  plaintiff  remained  in  occupation  of  the  premises  nntll  aboat  tbe- 
9t)i  day  of  ITovember*  1888.  On  that  day,  and  after  he  had  paid  the  rent  fot 
the  month  of  Xovemlwr,  he  was  served  with  a  copy  of  a  precept  requiring  him- 
forthwith  to  remove  from  the  premises  mentioned  in  the  complaint.  The- 
summary  proceedings  were  instituted  by  the  superior  landlord  of  the  ptain- 
ua  and  of  the  defendant.  Both  plaintiff  and  defendant  were  made  parties  to 
the  summary  proceedings.  They  resulted  in  a  Bnal  ord^r  and  judgment 
awaiding  the  possession  and  the  delivery  of  the  premises  to  the  superior  knd- 
lord;  and  thereupon,  after  the  entry  of  the  judgment,  the  plaintlftsurrendered- 
the  premises.  Fnin  a  judgment  dbunSsalng  his  complaint*  plaintiff  ap- 
peals. 

Argned  before  Trvax  and  O'Gokhan,  JJ. 

Samuel  F,  Symattt  for  appellant.   Bet^^amin  B.  Hall,  for  respondent. 

Tbuaz.  J.  It  Is  not  necessary,  in  order  to  constitute  an  eviction,  that  tbe- 
tenant  be  dispossessed  or  deprived  ot  the  demised  premises  by  process  of 
law.  It  is  enough  if  the  tenant  yield  the  possession  of  the  premises  to  the 
person  havi  ng  the  legal  title  thereto,  or  to  the  person  who  has  been  adjudged 
to  be  entitled  to  the  possession  of  the  premises.  7  Amer.  A  Eng.  £nc.  Law.  86, 
and  cases  dted.  The  rule  to  be  gathered  from  all  the  authorities,  said  the 
court  of  appeals  In  Inmranet  Co,  t.  Sherman,  46  N.  T.  373.  and  which  ao- 
eonb  with  good  sense,  is  that  when  a  Judgment  at  a  competent  court  has  de- 
termined ttut  a  tenant  shall  deliver  possession  of  demised  premises  to  a  par- 
UcnSar  person,  he  need  not  wait  to  be  forcibly  ejected,  but  may  acquiesce  in  the- 
jodgment  of  the  court,  and  voluntarily  obey  its  mandate.  It  would  be  unrein 
sonabla  to  insist  that  plaintiff  should  have  remained  in  the  premises  until  he 
bad  actually  been  dispossessed  by  a  marslial,  and  his  propei-ty  put  out  on  the 
aidemlk.  There  was  a  Judgment  of  a  competent  conrt,  made  in  a  proceeding 
to  which  both  plaintiff  and  defendant  were  parties,  that  determined  that  the- 
premises  shonu  be  deliTered  to  a  person  who  had  a  better  right  to  them  thau 
ttther  plaintiff  or  defendant  had.  Kaintlff  obeyed  that  judgment,  and  so 
doing  was  STieted,  and  the  covenant  of  quiet  enjoyment  was  broken.  Judg^ 
ment  rerened,  and  a  new  trial  ordered,  witii  cost  to  the  appellant  to  ablda 
the  event. 


(Common  i^eaf  of  Kew  ToUt  CUv  and  County,  General  T»rm.  Jnat  %  18Mi} 
Buif— ToarnrSD  EaooaKtZAKca— Vaoatiko  Judombrt. 

A  judgment  on  a  forfeited  reoognUanoe  will  be  vacated  where,  after  hto  defSalt, 
the  principal  »ppe«r*,  rabmite  to  trial,  ind  XMyft  the  line  SmpoMd  on  hln. 

Application  by  William  A.  Weber,  as  surety,  and  Herman  Weber,  as  prin- 
dpal.  tor  an  wder  vacating  the  judgment  entered  upon  a  forfdted  xeoognl- 
lanoe. 

Argued  before  LARREHonE,  C.  J.,  and  Bookstater  and  BiscBorF,  JJ. 
if.  M.  Boudder,  for  appellants.   X.  Steekler^  for  the  People. 

Per  Ccriah.  The  defendant  Herman  Weber  having  appeared  in  court 
after  the  reof^nlzance  had  been  forfeited,  and  having  submitted  to  trial*  upon 
which  be  was  adjudged,  among  other  things,  to  give  to  the  commissioners  (tf 
pnUic  charities  and  correction  a  bond  to  pay  two  dollars  weekly,  which  bond 
he  has  ^ven,  and  is  now  paying  according  to  its  tenor,  and  no  loss  or  injury 
teving  MStt  sustained  bgr  thed^,  it  is  ordered  that  the  appllcatfon  be  gnuted. 


Fbotlb  11.  Wkbbb  at  ol. 
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Abb  e.  Puiutbix  H  al. 


(CoMmon  PI«M  qT  Jfmo  Torlt  CUy  and  Cowntv,  0«neral  CHnm  Jana  8, 189(X) 

1.  Lasdlobd  xrd  Thnaht— SmuumT  FBooaHmrw— FionnoDEi  Najcxs. 

Under  Code  Civil  Proo.  N.  Y.  |  SMS,  n^niring  the  petition  in  summary  prooeed- 
Ings  to  "intelUffitily"  designate  the  person  or  persons  a^inst  whom  the  proceed- 
ing Is  Instituted,  and  to  specify  who  are  priniupals  or  tenaDts,  and  who  are  nnder- 
t^ants  or  assiens,  the  term,  John  Doe  and  Rlotiard  Roe,  nnder-tenante,  *  Is  suffl- 
«lent,  thoogh  the  petition  does  not  aver  that  the  names  were  flctltiona,  and  used  In 
Ignoranoe  &  the  true  names,  where  the  fact  that  the  names  were  flotitious  is  stated 
in  the  precept,  and  there  is  do  pretense  that  the  parttes  Interested  did  not  know 
for  whom  the  precept  was  intended. 

1.  8^10— WaBIUNT—WhBH  XB80BD. 

A  warrant  in  summary  prooeedlngs  la  Isiaed  whan  madamtby  ttejMttSi^  and 

tiy  him  dellTOTod  to  the  clerk,  ready  for  nse. 
S,  Sake— RiHoviL  of  Tenant. 

Where  the  tenant  moves  out  In  Oompllanoe  with  the  command  of  the  precept  in 
summary  proceedings,  before  the  return-day,  or  after  final  order,  the  relation  of 
landlord  and  teuaut Is  terminated,  without  tae  issuing  of  the  warrant;  Code  ClvU 
Vtoa.  N.  T.  i  2258,  providing  that  '*tbe  Issuing  of  a  warrant  for  the  removal  of  a 
tenant  from  demised  premises  cancels  the  agreement  for  the  use  of  the  pmrnlsns.  ** 
tj^lylng  to  oases  where  the  tenant  does  not  move  ontt 

Appeal  from  elevenUi  disbiot  court. 

Acnon  by  Maogus  Aab  against  James  £.  Pamell  and  others.  On  trial  In 
the  district  court  there  was  judgment  dismissing  the  complaint,  and  plaintiff 
i^peals. 

Argued  before  T.*rkkmobh^  G.  J.,  and  Bookstatsb,  J. 
AUaander  4t  AmH,  for  appeUant.  Mariwry  A  Fox,  for  respoudente. 

BoOESTATEB,  J.  Thls  action  was  brought  by  the  plaintiff  to  recover  rent 
for  the  months  of  Hovember  and  December,  lt^9,  of  two  rooms  in  the  build- 
ing No.  61  Weet  Fourteenth  street  in  this  city.  The  entire  premises  were 
under  lease  to  the  6rm  of  Anderson  &  Blatt,  who  sublet  a  portion  to  the 
plaintiff,  and  of  his  part  the  plaintiff  sublet  the  two  rooms  in  question  to  the 
defendHnts.  Anderson  &.  Blatt  were  in  arrear  for  rent,  and  for  this  reason, 
on  the  I2th  of  October,  1889,  the  landlord  commenced  summary  proceedings  in 
the  sixth  district  court  against  them,  and  their  under-tenants,  to  recover 
possession  of  the  entire  premises.  The  precept  was  issued  on  that  day,  and 
made  returnable  on  the  15th  of  October,  1889.  A  copy  of  this  was  served  oa 
Anderson  &  Blatt  personally,  and  another  copy  was  affixed  in  a  conspicuous 
place  on  the  premises  of  the  plaintiff  and  defendants,  and  another  copy  was 
handed  to  the  defendant  Pnrnell  personally.  Both  the  plaintiff  and  the  de- 
fendants in  the  petition  and  precept  were  described  as  "John  Doe  and  Richard 
Roe,  under-tenants,"  whose  true  Christian  names  were  unlinown  to  the  land- 
lord. Upon  the  return-day,  no  cause  being  shown,  the  justice  made  bis 
final  order,  awarding  to  the  landlord  the  delivery  of  possession  of  the  prem- 
ises; and  on  the  same  dny  the  justice  signed  a  warrant  directed  to  the  sheriff, 
or  to  any  constable  or  marshal  of  the  city  of  New  York,  describing  the  prop- 
erty, and  commanding  the  officer  to  remove  the  tenants  and  under-tenants 
from  the  premises,  and  to  put  the  landlord  in  the  full  possession  ttiereof, 
which  was  on  the  same  day  delivered  to  the  clerk  of  the  sixth  district  court, 
where  it  has  ever  since  remained.  On  the  trial  it  was  admitted  that  the 
plaintiff  was  the  subtenant  of  Anderson  &  Blatt,  and  it  was  proved  that  the 
defendants  were  subtenants  of  the  former.  It  was  not  claimed  that  the  de- 
fend»nts  bad  occupied  the  premises  for  anypart  of  November  and  December. 
1889,  to  receive  tlie  rent  for  which  months  this  action  wu  brought.  They 
had  movetl  out  some  time  in  the  month  of  October. 

The  defendants  introduced  in  evidence  under  pItUntiff's  objection  the  sam- 
mary  proceedings  above  set  forth,  and  claimed  that  by  reason  thereof  the  re- 
lation of  landlord  and  tenant,  as  between  the  parties  to  this  action,  was  an- 
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nailed,  the  lease  oanceled,  and  the  plaintiff  conld  not  rooover.  TheJasUceso 
decided,  and  dismissed  the  complaint.  The  plaintiff  claimed  that,  as  neither 
<rf  the  parties  to  this  action  were  made. parties  to  the  proceedings,  they  were 
not  twuDd  tof  tbem,  and  that  the  justice  bad  no  jurisdiction  to  issue  an/  war- 
nut  for  kbeir  removal,  and  the  lease  was  not  canceled.  This  contention  Is 
based  on  the  fact  that  in  the  landlord's  petition  the  names  of  Alexander  & 
Blatt  were  inserted  as  tenants,  but  the  parties  to  this  action  were  designated 
■s  **Jiam  Doe  and  Blchard  Boe,  undertenants,"  and  it  was  not  averred  they 
wen  fictiUoiM  names  used  In  ignorance  of  the  true  names.  This  oonrt  has 
hdd tbat  endiavenne&t  most  b» made  In  actions,  {Gardner  t.  fnt/t,  52  How. 
Fr.  and  It  doabtlees  should  be  done  in  all  proceedings  where  fietiUooi 
names  are  used  in  ignorance  of  true  names,  or  there  will  be,  danger  of  render- 
ing the  proceeding  void.  ButtheCode,  §2235,  regulating  the  oontentsof  the 
sf^icant'a  petition  for  a  precept,  only  requires  the  "naming,  or  otherwise 
intelligibly  designating,  the  person  or  persons  against  whom  the  special  pro- 
ceedtng  Is  imtttateiU  and,  if  there  are  two  or  more  such  persons,  and  some 
are  mutar-tenants  or  assigns,  spedfylng  who  ate  principals  or  tenants  and 
who  are  under-tenants  or  assigns. "  This  provision  does  not  require  any 
name  to  be  used  in  the  petition;  It  is  suffletent  If  the  puvons  against  whom 
Um  praeeedlsg  la  tnstttnted  are  intelllgiblj  designi^  therein;  and,  under 
the  fltteometaacee  of  the  eeae,  we  think  the  phrase,  "John  Doe  and  BiiAard 
Bo^  nadertenanta,"  used  In  the  petition,  was  a  sufBdent  compliance  with 
the  statute  ai  to  the  parties  to  this  action.  The  fact  that  the  names  John  Doe 
and  BMmtA  Boe  were  fletltlons,  was  atiUed  in  the  precept;  and  there  is  no 
dalu  tbafc  any  one  was  misled  by  not  stating  tbat  fact  in  Uie  petition.  There 
is  BO  pnteasa  that  tiie  partks  interested  did  not  know  for  whom  the  precept 
was  Intended*  Indeed,  the  dtfeudants  who  were  designated  as  "Bichud 
Bosh  anderianante,*  moved  out  ti  the  premiiM  in  oonsequwice  of  the  pt^ 
cesdlaga  founded  on  thie  petitlim.  We  therefore  think  the  justice  obtiUned 
jurisdicftknifl<  the  parttee  to  this  aetton.  The  case  of  OrqfX  v.  Kkiff,  8  Daly, 
265,  la  not  In  coaftlct  with  this  oplulon.  aft  la  that  ease  the  under-tenant  was 
neither  named  irar  doMgnated  in  the  preoeedii^ 

The  question,  tlieiw  remauM  wbrthw  the  relation  of  hudlord  and  tenant, 
as  between  the  plidntiff  and  defendants,  was  annulled,  and  the  lease  canciled, 
by  the  flunimary  proceedings.  In  JBoehm  fifoA,  13  Daly,  62,  this  court  held 
that  wttae  the  landlwd  sues  out  a  preeept  eommanding  Uie  tenant  forthwith 
to  romove  from  the  premises,  w  show  cause  beffure  the  justice  at  a  time  fixed 
in  the  preeept  why  the  premises  should  not  be  delivered  up  to  the  landlord, 
and  Um  tBamt  eompliea  with  the  precept,  and  removes  as  he  is  commanded 
to  do,  U  la  a  snrrender  and  acceptfuice  of  the  premises,  and  tbat  no  rent  can 
beoonie  due  thereafter  on  the  lease.  And  we  think  this  dearly  right,  for  the 
farther  continuation  of  the  proceeding  by  the  landlord  is  unnecessary,  as  he 
gets  Just  what  be  asked  for  and  Inrongbt  proceedings  to  compel.  In  Srtnon  v. 
Matfor^Gd  K.  Y.  885.  (at  page  891.)  the  court  of  appeals,  in  speaking  of  sum- 
nary  pioeeedings,  said:  "If  the  person  proceeded  against  obeys  the  summons, 
and  removes  from  ttie  premises  before  the  return-day.  he  can  appear  on  that 
di^- and  show  the  fact  (rf  his  removal,  and  then  no  warrant  can  be  issued. 
*  *  *  If  be  does  not  appear  at  all  he  admits  the  all^ations  contained  In 
ttieaflldavlt.  and  the  magistrate  is  bound  to  render  judgment,  and  issue  bis 
warrant  against  the  tenant  and  other  persons  in  possession  or  claiming  pos- 
session." In  case  the  tenant  moves  out,  in  compliance  with  the  command  of 
the  precept,  before  the  return-day,  the  tenancy  is  terminated  by  the  act  oi  the 
parties,  although  no  warrant  can  issue  at  any  time.  So,  too,  aftt-r  final  order, 
which  we  think  Is  in  effect  a  judgment,  and  the  only  one  which  can  be  ren- 
dered In  such  case,  it  may  be  satisfied  by  a  voluntary  compliance  with  Its  re- 
quirements on  the  part  of  the  tenant,  just  as  effectively  as  if  the  warrant  had 
beea  tane^  and  In  tae^  It  Is  his  duty  to  go  out  without  waiting  to  be  dlspos- 
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aessed  nnder  the  warrant  Id  botb  cases  the  lease  Is  terminated  or  eanoeled  with- 
out issuing  the  warrant.  In  ffallagJierv.  Heillj/,  ION.  Y.Snpp.  536,  which  will 
be  announced  at  this  generai  term,  the  learned  chief  judge,  by  an  entirely  inde- 
pendent investigation,  hHS  arrived  at  the  same  conclusion.  If  the  tease  be- 
tween the  landlord  and  principal  tenant  Is  terminated  or  canceled  in  either  of 
these  two  ways,  there  Is  no  foundiUion  on  which  the  right  of  the  subtenants 
to  remain  Id  possession  can  rest;  they  would  at  anytime  be  BObJeot  to  remonU 
by  thf>  landlord  on  taking  proper  proceedings  for  that  purpose. 

But  it  may  be  aslted  what,  then,  is  the  meaning  of  section  2258  of  the  Code, 
which  Bays:  "The  Issuing  of  the  warrant  for  the  removal  of  a  tenant  from  the 
demised  premises  c&ncels  the  agreement  for  the  use  of  the  premises,  •  •  • 
and  annuls,  accordingly,  the  relation  of  landlord  and  tenant?"  The  answer 
Is  obvious.  The  section  is  meant  to  apply  to  oases  where  the  tenant  does  not 
move  out.  In  such  case  the  issuing  of  the  warrant  cancels  the  agreement  anil 
annuls  the  relation  of  iMdlord  and  tenant.  But  it  was  not  intended  to  re- 
strict the  cancellation  of  a  lease  to  that  one  method.  In  ttiis  case  neither  the 
tennnts  nor  subtenants  went  out  before  tlie  retun^-day  of  the  precept,  nor 
did  thpy  appear  before  the  Justice  on  that  day.  He  was  then  "bound  to  ren- 
der judgment,  and  issue  his  waiTant."  Tl]e  former  of  these  he  did  by  in- 
dorsing the  final  order  on  the  papers,  and  on  the  same  day  he  signed  the  war- 
rant, and  delivered  it  to  the  clerlE  of  his  court,  who  was  its  proper  custodian 
until  called  for.  With  this  act  the  justice's  Jurisdiction  over  the  proceeding 
terminated.  After  the  expiration  of  the  time  limited  by  law  to  do  this  he  had 
no  furtlier  power  over  It,  and  could  not  even  amend  the  Onal  order  or  the  war- 
rant. Carpenter  v.  Willett,  6  Bosw.  25;  affirmed,  1  Abb.  Dec.  312.  It  was 
no  part  of  his  duty  to  deliver  the  warrant  to  the  officer  who  was  to  execute  it. 
He  had  done  his  whole  official  duty  when  he  delivered  the  final  order  and  war- 
rant to  the  clerk;  and  he  became  incapacitiUed  the  next  moment.  Any  offi- 
cer authorized  to  execute  such  warrants  could  have  done  so.  We  think,  there» 
fore,  ttiat  the  warrant  had  been  issued  within  the  meaning  of  Code.  §§  2251. 
2253,  and  consequently  defendants'  lease  was  caneeled*  and  thectomslon  of 
the  justice  dismissing  the  complaint  was  right. 

The  plaintiff's  counsel,  in  his  argument,  does  not-distinguish  between  a 
judiciHl  and  a  merely  ministerial  act.  Of  the  latter  class  Is  the  Issuing  ot  ah 
execution,  an  attachment,  a  summons,  and  the  like,  in  which  case  the  pro. 
cess  Is  not  issued  until  delivered  to  the  proper  officer  for  execution;  to  the 
former  belong  the  Issuing  of  a  bench-warrant  by  a  magistrate,  the  Issuing  of 
a  citation  by  a  surrogate,  etc.,  and  the  issuing  of  a  warrant  in  summary  pro- 
ceedings, in  which  case  the  paper  is  issued  when  delivered  to  the  clerk  ready 
for  use.  The  contention  that  the  issuing  of  a  warrant  only  cancels  the  leaae 
between  the  landlord  and  his  immediate  tenant,  and  does  not  affect  leases  be- 
tween subtenants,  is  in  the  teeth  of  the  warrant  provided  for  in  section  2251 
of  the  Code,  for  that  says  it  shall  command  Ifae  officer  "to  remove  all  persons'* 
from  the  premises,  which,  if  done,  would  most  effectually  terminate  any  lease 
between  subtenants.  As  before  shown,  it  is  the  tenant's  duty  not  to  wait 
for  this,  but  to  go  out  voluntarily,  which  defendants  did  in  this  case.  Had 
the  defendants  remained  in  possession  of  the  premises  leased  by  them  for  any 
'  part  of  the  months  to  recover  the  rent  of  which  this  itcUon  was  brought,  they 
would  have  been  liable  to  pay  rent  for  the  time  thejr  stayed.  The  Jodgmmit 
should  therefore  be  affirmed,  with  costs. 


BzoBDAn  0.  OOBAN  Stsah-Ship  Go. 
(Common  Pletu  of  New  Yorh  City  and  County,  General  Term.  June  Itt,  ISMl) 
NMUABiica— iNSTBUonOKB— CoKTKtBOTOBT  Nsouonsoa. 

PUdntUTB  Intestate,  engaged  in  loading  defendant's  iteaner,  got  upon  one  of  (ha 
Irdifht  eterators.to  aseend  from  tflie  faola  to  dinner,  «nd  mm  eaught  Batwaaa  tt  aad 
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theliatchway.  The  elevator  was  Id  good  condition,  well  lighted,  and  large  eDongb 
for  tbe  persona  on  It  to  stand  withont  danger  of  helng  oaugtat.  In  an  aoiion  to  re- 
cover for  tbe  death  tbe  ooart  charged :  "That  if  deoeaeed  was  rightfully  on  the  ele- 
vator at  the  Ume  of  tbe  iojutr,  ic  the  absence  of  tbe  testimony  of  an  ere-witneaa 
ctf  tbe  aoefdent,  tbe  inrr  mignt  aasnme  that  be  received  his  Injnry  In  tiie  perform- 
ance of  Us  Anty,  and  nad  not  omitted  the  precantiooB  which  a  prudent  man  would 
tab*  In  tba  prenence  of  known  daoi^r.  **  Held  prejudtcial  error,  as  tbexe  oonld  be 
BO  lecoverj  untU  it  WM  shown  that  deceased  was  nee  from  negligenoe. 

Appeal  from  trial  term. 

Aetion  by  Mai^ret  Biordan  against  tbe  Ocean  ttteam-SMp  Company. 
Tber«  was  a  Terdlet  for  {d^otlff.  From  tbe  Judgment  entered  tbereon  d»> 
fendant  appeale. 

Argned  before  ItARRSMORB.  G.  J.,  and  Bookstatkr.  J. 

ITathan  B0ur,  for  appellant.  Stoddart  A  ffart,  {Beorge  WWiam  Bart, 
Jr,,  of  couDse],)  for  respondent. 

BOOKSTATBB.  J.  Tbe  AcUoD  was  brought  by  the  plaintiff  as  ftdministra- 
trlx  of  Michael  Biordan,  who  was  killed  on  the  Slat  of  January,  1888,  while 
In  tlie  employment  of  the  defendant.  On  that  day  the  steamer  Chattahoochee 
waa  lying  at  her  do(A  In  this  city.  On  her  were  two  companion  elevatora, 
used  in  loading  and  unloading  freight.  They  were  worked  by  means  of  a 
winch  between  tbe  taatcbea  and  about  six  feet  distant  therefrom.  Tbe  driver 
of  the  winch  eoald  not  look  into  tbe  bottom  of  the  hold  when  at  his  proper 
station,  and  there  -waa  no  one  placed  at  the  hatch  to  do  so.  Tbe  winch  was 
set  In  motion  md  stopped  by  a  lever.  To  start  or  stop  the  machinery 
the  driver  had  merely  to  push  or  poll  tbe  lever,  which  took  but  a  mommt, 
and  as  one  elevator  went  up  the  other  would  go  down.  On  the  day  tbe 
deceased  met  with  tbe  aoefdent  causing  bis  death,  be  was  engaged  with 
three  otbar  men  in  the  hcrid  of  tlie  vessel.  It  was  tlie  duty  of  one  of  these, 
named  Martin,  to  take  the  freight  off  the  elevator  as  St  came  down,  and  the 
otlien,  Induding  Klordau,  tleru  It  op  In  the  bold.  Biordan  had  been  in  de- 
fendant's employment  for  severd  months  before  tliis  time,  and  engaged  in 
aimilar  work.  Martin  waa  the  only  man  whose  duty  it  was  to  go  on  the  ele- 
▼aior,  and  he  gave  the  word  to  the  man  who  operated  the  winch  when  to 
talse  and  lower  it.  About  noon,  soon  after  the  elevator  had  descended  with 
a  load  <tf  fright,  a  call  for  dinner  was  given,  and  all  four  of  the  men  in  the 
hoM,  without  waiting  to  onload  the  fr^ht,  climbed  on  tbe  top  of  it,  and 
gave  the  word  to  hoist,  ^le  man  at  the  winch  tried  to  do  so,  but  could  not 
on  aoconnt  trf  tbe  weight.  Tbe  men  below  then  took  off  all  the  freight  but 
two  barrels,  and  Biordan,  with  others,  cried  out  to  the  man  at  the  wlncb  to 
go  abend.  It  also  appears  from  the  testimony  that  tbe  elevator  was  about 
seven  feet  In  length  and  from  four  to  five  In  width,  and  there  was  much  more 
tlian  sndlGlent  room  for  all  of  the  persons  on  it  to  stand  without  danger  €i 
bdng  cangfat.  There  was  a  lantern,  with  a  reflector  about  a  foot  and  a  halt 
faj  fearteen  inches,  in  the  wing  abreast  of  tbe  elevator,  throwing  light  di- 
xeetly  upon  it;  and  there  were  also  two  lights  In  the  bands  of  Martin.  The 
next' thing  known  of  Biordan  after  the  elevator  started  was  that  be  was 
eaoght  between  it  and  the  combing  of  the  hatch.  At  once  the  others  called  - 
ont  **Stop,  tliere  is  some  one  caught. "  The  winch  was  liiatantly  stopped,  the 
driver  being  at  it  when  tbe  word  was  given.  The  elevator  was  coming  up 
riowly  at  tbe  time;  and  all  the  wltneraes  who  testlQed  on  the  subject  said  that 
tbe  winch  and  all  the  appliances  were  in  perfect  condition  at  tbe  time  of  the 
■oddent.  Wben  Biordan  was  brought  up,  it  was  discovered  that  be  was  se- 
rlonsly  injured,  and  he  shortly  tliereafter  died  from  the  effects. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for  a  dismissal  of 
tbe  complaint  on  tbe  ground  that  the  evidence  did  not  establish  negligence  on 
tbe  deCfendant*8  part,  nor  the  absence  of  It  on  the  part  of  the  deceased,  whlofa 
waa  denied.  Tba  motion  was  subsequently  xenewed  at  the  eloae  of  tbe  case 
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and  again  denied:  and  upon  the  plaintiffs  ro^nest  the  court  charged:  "That 
if  the  deceased  was  rightfully  on  the  elevator  at  tlie  time  of  his  injury,  In  the 
'  absence  of  the  testimony  of  an  eye-witness  of  the  accident,  the  Jury  might  as* 
snme  that  he  received  his  injury  in  the  performance  of  his  duty»  and  bad  not 
omitted  the  precautions  which  a  prndent  man  would  take  in  the  presence  of 
known  danger."  This,  we  thii^,  was  error,  for  it  is  as  necessary  for  the 
plaintiff  to  show  that  the  injured  jmrty  was  free  from  negligence,  or  to  prove 
facls  and  circumstances  from  which  it  could  be  fiitrly  infwreid.  as  it  is  to  show 
that  the  defendant.was  guilty  of  negligence.  In  Bond  v.  Smith,  113  K.  Y. 
,378,  21  TS.  £.  Bep.  128.  the  court  says,  in  speaking  of  this  quwtion:  "We 
have  no  right  to  guess  that  be  [the  deceased]  was  free  from  fault;  it  was  in- 
cumbent upon  the  plaintiff  to  show  it  by  a  preponderance  of  evidence.  She 
furnished  the  jury  with  nothing  from  which  they  could  infer  tlia  freedom  of 
the  intestate  from  fault.  She  simply  furnished  ihem  food  for  speculatiea, 
and  that  will  not  do  for  the  basis  of  a  verdict.  The  law  demands  proof  and 
not  mere  surmises."  In  Tolman  v.  Hailroad  Co.,  98  N.  Y.  198.  the  court 
says  on  the  same  question:  "If  those  facts  and  circumstances,  coupled  with 
the  occurrence  of  the  accident,  do  not  indicate  or  tend  to  establish  the  exist- 
ence of  some  cause  or  occasion  of  the  latter  which  is  consistent  with  the  ex- 
ercise of  proper  prudence  and  care,  then  the  inference  of  negligence  is  the 
oi^y  one  left  to  be  drawn,  and  the  burden  resting  upontlte  plaintiff  is  notsuo 
cessfuUy  borne,  and  a  nonsuit  for  tliat  reason  becomes  inevitable."  Now, 
in  this  case  we  fail  to  see  any  evidence  frum  which  the  jury  could  have  fairly 
inferred  that  the  deceased  acted  with  proper  prudence  and  was  free  from  neg- 
ligence. He  bad  abundance  of  light  to  see  where  he  stood.  He  selected  tUs 
own  place.  He,  with  others,  gave  the  word  for  tlie  elevator  to  start.  There 
was  plenty  of  room  for  him  to  stand  in  safety  upon  the  elevator,  and»  if  not. 
he,  together  with  others,  had  left  two  barrels  upon  it,  and  if  tbey  in  any  way 
tended  to  cause  the  injury  it  was  his  own  fault  in  leaving  them  where  they 
were.  There  was  no  fault  on  the  part  of  the  defendant  in  hoisting.  The  ele- 
vator went  at  the  ordinary  speed,  and  the  apparatus  was  entirely  safe,  and, 
as  far  as  the  testimony  shows,  in  no  way  contributed  to  the  iujury.  Indeed, 
the  counsel  forthe  plaintiff  appears  to  have  felt  this  weakness  in  bis  case,  for 
on  the  trial  he  requested  the  court  to  charge  that  the  jury  might  assume  that 
the  deceased  had  not  omitted  the  precautions  which  a  prudent  man  would 
take  In  the  presence  of  danger;  thus  practically  admitting  that  the  evidence 
to  show  this  was  very  slight.  And  we  think  the  court  erred  in  charging  that 
request,  for  in  Cordell  v.  Railroad  Co, ,. 75 N.Y.  330, the  court  says:  "Where 
the  circumstances  point  just  as  much  to  the  negligence  of  the  deceased  as  to 
its  absence,  or  point  in  neither  direction,  the  plaintiff  should  be  nonsuited. 
The  presumption  that  every  person  will  take  care  of  himself  from  regard  to 
his  own  life  and  safety  cannot  take  the  place  of  proof,  bvcause  human  expe- 
rience shows  that  persons  exposed  to  danger  will  frequently  forego  the  oidi- 
aary  precautions  of  safety." 

It  is  insisted  that  the  defendant  was  guilty  of  negligence  in  that  it  had  no 
one  at  the  batch  to  see  that  the  elevator  was  free  and  the  men  in  proper  posi- 
tion; and  it  is  claimed  that  this  precaution  was  taken  upon  other  vessels. 
But  it  was  shown  by  the  defendant  that  other  lines  than  theirs  operated  the 
elevators  In  the  same  way  they  did,  and  bad  no  watchman  at  the  liatch;  and 
in  fact  the  man  at  the  hatch  was  placed  there  more  for  the  purpose  of  expe- 
diting the  loading  and  unloading  of  freight  than  to  look  after  the  laborers. 
In  the  view  we  take  of  this  case,  it  is  unnecessary  to  consider  the  question 
of  the  defendant's  negligence,  as  tliere  can  be  no  recovery  until  it  is  sbown 
that  the  deceased  was  free  from  it.  It  may  be  remarked,  however,  that, 
while  a  master  is  bound  to  furnish  a  safe  and  proper  place  for  his  servants  to 
prosecute  his  labor  in,  and  to  adopt  all  reasonable  means  applicable  for  their 
safety,  and  employ  skillf ol  and  competent  workmen  to  direct  his  labor  and  as- 
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■iat  In  tta  ptftcMumoe,  we  do  not  ttalnk  the  la*  hat  gone  ao  fw  ae  to  requite 
him  to  tumiah  e  wstohman  to  UxHl  after  Uie  lervant  to  aee  that  with  a  aafe 
appliaooe  be  doea  not  put  himself  Id  a  plaoe  of  dangw.  And  in  this  case  the 
appliances  were  safe,  and  It  is  clear  the  accident  did  not  oocur  throagh  any  de- 
fect In  tba  machinery,  or  thi^  the  h(dd  or  the  ^vator  was  dangerous;  it  was 
onljr  his  position  npon  the  latter  that  rendered  U»  accident  possible.  The 
Jud^meot,  therefore,  shonld  be  reversed,  and  a  new  trial  ordered. 


ICommtm  Plan*  0/  New  Yorit  City  and  County,  Oeneral  Temv  Jtmo  fl,  1890.) 

FimrmHir— AanoNB— Fabtibs— ExsocTORB  or  Dboiassu  Fiatitkb. 

The  membwTft  of  a  firm  agreed,  in  their  articles  of  oopartnerablp,  that,  If  a  oer- 
tain  partner  sboald  die  before  the  ezpiratloi  of  the  stipulated  term  of  pwrtaershlp, 
bis  uteieat  should  snrrlTs  to  his  personal  representatives,  by  whom,  with  to* 
other  partners,  the  buriness  should  oe  ooQUnned.  The  partner  In  qnestlon  hy  bis 
wUl  directed  bis  executors  to  carry  out  the  partnership  eneement.  Held,  that  the 
■peement  was  vaUd,  and  that  duendant,  m  an  aoUon  for  a  firm  debt,  ooold  not 
meet  that  the  deeoasedpeitaer'a  ezecntois  wen  Impnq^Igr  jtrinad  aa 

Aj^eal  from  eUj  court,  general  term. 

Action  bf  Albeit  L.  Woarms  and  Louis  J.  Iiesser  tndivldoally  and  Albert 
L.  Woanns  and  others  aa  exeeuton  of  David  S.  Hess  to  recover  fw  woi^  and 
labor  perftumed  ft»  tiie  dftfeodant  hj  the  firm  of  B.  S.  ^Mi  ft  Go.  The  oora- 
plaint.  tfter  aetting  forth  the  doing  of  the  said  work,  alleges  that  by  virtoe 
of  the  aitfeles  of  eopartnmhip  of  the  firm  it  was  mutually  agreed  th^  tn  the 
event  of  the  demise  <tf  D.  S.  Hess,  one  of  the  members,  before  the  expiration 
uf  the  stipulated  term  of  partnership,  his  interest  as  a  partner  in  said  firm 
sbonld  survive  and  ateme  to  and  beoontinned  by  his  personal  r^resentotives, 
and  that  aaid  borineae  ahouki  be  oontinaed  by  the  other  partners  and  the 
laid  lepgaaeatatlvea  aa  eopartnen.  It  further  alleges  that  before  the  expira- 
tion of  tba  said  sUpalated  term  of  partnership,  and  before  the  oommencement 
of  tUa  action,  Hess  died,  leaving  a  will,  by  which  the  plaintiffs  Albert  L. 
Woanna,  Ifeitin  S.  Feohelmer,  and  Sarah  Hess  were  appointed  as  executors 
thereof,  and  were  directed  to  cany  out  the  provlaiona  of  the  cf^MUtnership 
artielea  afOreaald;  that  letters  testamentary  have  been  iasued  to  the  said  exeo- 
otora;  that  tb^  qualified  aa  snob  exeoatm,  and  entered  upon  ttie  discharge 
of  tba  doNea  of  their  oOce,  and  carried  out  tin  aforesaid  provlaiona  of  the  co> 
partnership  articles  of  the  firm  of  B.  S.  Hess  A  Co.,  aa  diredisd  by  the  same. 
The  anawer  denied  the  value  of  the  mak,  labor,  and  services  claimed,  and* 
farther  onswexing,  and  as  a  separate  and  dlatinct  d^nse,  alleged  a  mls^ 
Joinder  of  parties  plidntiff.  The  oauae  came  on  for  trial  in  the  dty  court, 
and  waa  duly  submitted  upon  the  plea'Jinga,  the  8<de  qoealion  raised  being 
tbe  saffldenoy  of  the  defense  of  misjoinder  of  parties  plaintlfl.  Judgment 
was  given  for  the  plidntifls  for  tbe  whole  amount  claimed,  and  ftom  an  order 
affirming  tlie  judgment  defendant  appeala.  Tot  opinion  of  the  general  tram 
of  tbe  eny  court,  see  7  K.  T.  Supp.  S23. 

Argued  before  Lasebmobb,  G.  J.,  and  Daly  and  BiscHorr,  JJ. 

DunoAye,  Seteoomb*  A  Cardoto,  for  appellant,  if,  A.  £««Hr,  for  respond- 
mta. 

DaXiT.  J.  The  only  queatlon  in  the  case  is  whether  tbe  personal  repreaent- 
aUvea  of  a  deceased  partner  may  be  joined  aa  parties  with  the  surviving  part- 
ners in  an  action  upon  a  debt  due  the  original  copartnerahip  where  such  per- 
sonal representatives  are  directed  by  their  testator,  in  bla  last  will  and  teeta- 
Bkeot,  to  continue  with  the  survirora  the  busineaa  of  the  copartnership  pur- 
suant to  the  provlaims  of  the  original  articles,  which  stipulated  tliat.  In  the 
Bvent  of  tba  oaatb  of  tbe  teatator,  his  ii^reat  as  partner  ahould  survive,  and 
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acorae  to  and  be  oontinued  by  hlB  pereoDal  repreeentatlTes  and  the  other  sur- 
vivors. There  seems  to  be  no  possible  objection  to  such  a  course.  While 
thernle  fs  that  in  the  event  of  the  death  of  a  partner  the  suivivors  "succeed  pri- 
marilj  to  all  the  rights  and  interest  of  the  partnership,  and  have  the  entire 
control  of  all  the  partnership  property,  and  the  sole  right  to  collect  partner- 
ship dues,"  ( Voorhit  v.  Child,  17  N.  Y.  354.)  yet  tlie  rule  is  not  applicable 
where,  by  agreement  among  the  copartners,  the  inteif  st  of  any  one  of  them 
who  survives,  accrues  to  and  Is  continued  by  his  personal  representatives  as 
copartners.  It  is  perfectly  competent  fur  copartners  to  make  such  an  agree- 
ment, and  for  one  of  them  to  direct  in  his  lust  will  and  testament  that  it  be 
carried  out  by  bis  personal  representatives,  and  for  the  surviving  partners  and 
such  representatives  to  act  under  such  agreement.  Lane  v.  Arnold,  11  Daly, 
293.  When  such  personal  representatives  are  admitted  by  the  other  copuit- 
ners  to  continue  the  business  as  succeeding  to  the  rights  and  interest  of  the 
deceased,  the  survivora  thereby  waive  their  right  to  the  exclusive  control  of 
the  copartnership  property,  and  their  succession  to  all  the  rights  and  inter- 
eetB  of  the  partnership,  and  necessarily  waive  their  exclusive  right  to  collect 
the  copartnership  dues.  The  latter  right  to  collect  and  sue  for  the  partner- 
ship debts  grows  out  of  the  exclusive  right  to  possession  and  control  of  the 
copartnership  eflFects;  and,  if  the  right  be  waived,  and  the  representatives 
of  a  deceased  copartner  are  admitted  to  share  in  it.  they  are  also  admit- 
ted to  the  right  of  collection  and  suit  The  question  is  one  wholly  In  the  dis- 
cretion of  the  surviving  partners,  and  the  debtors  of  the  firm  have  no  ground 
of  complaint.  Tlie  defendant^  therefore,  cannot  object  to  the  joining  of  the 
representatives  of  the  deceased  partner  with  the  surviving  partners  in  this 
action,  and  the  only  question  litigated  in  tha  court  below  was  properly  dis- 
posed of. 

Upon  this  appeal  the  point  is  made  that,  as  the  trial  was  upon  the  plead- 
ings, the  defendant  should  have  had  leave  to  amend  as  upon  the  decision  of 
the  demurrer,  and  that  the  judgment  should  be  reversed.  No  request  for 
leave  to  amend  was  made  In  the  city  court,  and  there  is  nothing  for  us  to  re- 
view in  that  respect.  The  only  point  submitted  to  the  court  at  the  trial  was 
the  alleged  misjoinder  of  parties  plaintiff,  the  denials  in  the  answer  having 
been  apparently  waived.  Had  an  application  for  leave  to  amend  been  asked 
for  It  would  have  been  granted.  It  seems  now  to  be  suggested  for  the  Grat 
time,  without  the  city  court  having  had  the  opportunity  to  pass  upon  it.  As 
it  was  a  matter  within  the  discretion  of  that  court,  the  application  to  us  can- 
not be  entertained*  and  the  judgment  cannot  be  reversed  in  order  to  permit 
such  application  to  be  made  in  the  city  court.  The  judgment  should  be  af- 
firmed, with  costs.   All  concur. 


(Common  Pleaa  of  New  York  City  and  County,  OenertU  Term.  Jane  10, 1800.) 

ClUTTaL  MoBTaAOBft— Failurb  to  Filb— Bona  Fidb  Pitbohasxbs. 

O.  agreed  to  fDrnlsta  certain  machiDerr  to  defendants,  who  paid  tberefor  Id  ad- 
vance OS  Q.'ft  representations  that  he  had  a  perfect  and  unincumbered  title.  O.  oiv 
dered  the  machinery  of  plaintiffs,  and  gave  a  chattel  mortgage  thereon  to  secure  its 
price.  The  machinery  was  delivered  to  defendants,  as  Q.  received  itfrom  plaiDtilTB, 
considerable  expense  being  incurred  by  defendants  in  setting  it  up  in  their  factory. 
The  mortgage  waa  not  filed  until  more  than  ayear  afterwards.  Plaintiffs  knew  the 
machinery  was  for  defendants'  factory,  but  not  that  it  had  been  pidd  for.  .Held, 
that  defendants  were  not  subseq^uent  purchasers  In  good  faith,  within  Laws  N.  Y. 
1888,  o.  271},  1 1,  providing  that  a  chattel  mortga^  .shall  be  void  as  against  "sabse- 
quent  purchasers  In  good  faith, "  unless  filed.   Dalt,  J.,  dissenting. 

Exceptions  from  trial  term. 

Action  by  Robert  F.  Deeley  and  Thomas  F.  Deeley  against  John  Dwight  and 
others  to  recover  damages  for  the  conversion  of  certain  machinery  which  plain- 
tUh  claimed  by  virtue  of  a  chattel  mortgage  executed  to  them  by  one  Oandolfo 
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in  February,  1B84.  The  defendaDt  John  Dwigbt  claimed  the  macUnerj  as 
purchaser  from  Gandolfo,  and,  as  the  plaintiffs'  mortgage  was  not  filed  as  re- 
quired by  statute,  the  defendants  insist  that  it  is  void  as  against  John  Dwight 
as  a  purchaser  in  good  faith,  and  also  claim  that  the  plaintiffs  are  estopped 
from  asserting  their  riglits  under  the  mortgage.  A  verdict  was  directed  for 
defendants,  and  plaintiffs'  exceptions  were  o^ered  to  be  heard  in  the  flrst  in- 
stance at  general  term. 

Argued  before  Larubmobb,  C  J.,  and  Daly  and  Bisghoff,  JJ. 

George  P.  Hotalinfft  for  plaintiffs.  A,  P.  Keteham  and  Jamn  A.  StamaUt 
for  defendants. 

Larr£MOBe,  C.  J.  The  learned  judge  who  tried  this  case  evidently  bad 
grave  doubt  as  to  whether  or  not  a  correct  disposition  had  been  made  of  lt» 
and  ther^ore  ordered  the  exceptions  to  be  heard  in  the  first  instance  at  gen- 
eral term.  After  reflection  and  an  examinHtion  of  authorities,  the  opportu- 
nity for  which  is  always  limited  at  trial  terra,  we  have  con<  luded  that  such 
doubt  was  well  founded.  It  appears  that  defendants  In  or  about  September. 
1883,  entered  into  a  contract  with  one  Gandolfo  to  procure  and  sell  to  them 
certain  articleB  of  machinery  to  be  selected  by  him.  Gandc^lfo  engaged  plain- 
tiffs to  manutaotcre  a  portion  of  such  machinery,  and  they  Hgre^  lo  do  so, 
ammging  to  take  a  note  and  a  chattel  mortgage  from  Gandolfo  upon  the  ar- 
ticles to  secure  the  payment  thereof.  Such  note  and  mortgage  bear  date,  and 
weredelivered  in,  February,  Ilj84;  but  previous  to  such  time,  to-wit.  In  De- 
cember. 18ij3.  upon  representations  as  to  the  nature  of  the  proposed  machinery, 
Gandolfo  bad  secured  payment  in  full  therefor  from  the  defendants  to  him. 
This  tact  must  be  deemed  established  for  the  purposes  of  this  triaL  See  the 
admission  of  the  defendant  John  Dwight  at  folio  292.  The  articles  were  de- 
livered to  Gandolfo.  and  by  him  to  the  defendants,  but  Gandolfo  never  paid 
plaintiffs  for  them,  and  the  latter  claim  in  this  action  for  the  price  thereof, 
under  their  ebattel  mortgage.   Said  morlgage  was  not  filed  until  May.  1885. 

PlainUfb'  cause  of  action  Is  founded  on  ihe  mortgage,  and  defendanta  con- 
tend, on  several  grounds,  that  this  instrument  must  be  disregarded.  It  la 
claimed,  in  the  first  place,  that  the  mortgage  was  void,  because  at  the  time  cA 
Its  execution  some  m  the  artlcjea  which  it  then  purported  to.  and  which  It  did 
eventually,  cover  were  not  in  existence.  But  I  cannot  discover  any  substan- 
tial force  in  the  argument  for  this  view.  The  situation  was  thatGand(dto 
and  plaintiflB  made  a  contract  for  the  manufacture  of  the  machinery,  one  ot 
the  terms  of  which  was  that  they  should  retain  a  lien  upon  tbe  articles  until 
paid  tor.  I  can  aee  no  good  reason  why  a  purchase-money  mortage  on  obab- 
tels  should  not  be  egualty  favored  in  law  with  a  purchase-money  mortgage  on 
land.  There  is  of  course  tbe  distinction  that  a  mortgi^e  on  land  is  tbeoretio- 
ally  only  a  lien,  while  a  mortjiptge  on  personal  property  effects  a  conditional 
Bale.  We  have  therefore  a  s^e  to  the  vendee,  and  a  simultaneous  conditional 
sale  back  to  the  vendor.  Still,  this  was  practically  the  condition  of  affairs  as 
to  mortgi^es  on  real  atate  at  cnnmon  law.  and  is  yet  in  many  statra  of  tbe 
Union;  and  everywiiei-e  a  purchiise-money  mortgage  is  one  of  the  seouritiea 
most  Jealously  protected  by  the  courts.  Tbe  element  of  futurity  doea  not  op- 
er..t  J  to  take  the  present  case  out  of  the  usual  rules  governing  purchase-money 
mortgages.  It  rather  tends  to  m^e  such  rules  apply  with  greater  force.  A 
vendor  contracts  to  manufacture  -certain  speciflo  articles,  and  also  contracts 
for  tbe  security  of  resort  to  the  articles  themselves  for  his  compensation.  The 
only  possible  view  to  take  under  these  circumstances  is  that  the  mort^^e  so 
given,  which  describes  the  articles  to  be  made,  attaches  to  the  same  as  they 
lire  successively'  turned  out  and  delivered  to  the  vendee.  See  Ludtoig  v.  Kij^, 
20  Hun,  265;  Willetts  v.  Brown,  42  Hun,  140.  and  cases  there  cited;  Btetsem 
V.  Walton,  4  Abb.  Dec.  302;  McCaffrey  v.  Woodin.  65  X.  Y.  459;  Wianer  t. 
Oenmpaugh,  71  N.  T.  118;  OoaU  v.  Dormell,  94  N.  T.  161$. 
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Befondftnta.  however,  claim  that  snob  mortgage  was  void  as  to  tbem,  nnder 
th«  statute*!  because  it  was  not  filed  until  over  a  year  after  It  was  made.  The 
law  makes  a  chattel  mortgi^,  unless  filed,  void  as  against  sobsequent  pnr- 
ohaaers  and  mortgageee  in  good  faith ;  and  the  question  which  was  principally 
argued  on  this  appeiU  is  whether  defendants  can  be  held  to  be  "subsequent  pur- 
chasers in  good  faith,**  within  the  meaning  of  the  act.  I  think  this  qneetlon 
has  been  so  decisively  answered  in  the  negative  by  a  long  line  of  authorittea 
in  this  state  that  litUe  disousslon  will  be  required  on  our  part.  Van  ffetuen 
T.  Badfiiff*,  17  N.  Y.  588;  Thompson  v.  Van  Vtehtm,  27  K,  T.  580;  Wood 
v.  RobiTuon,  22  N.  T.  564;  Weaver  v.  Barden,  49  K.  Y.  286;  Barnard  t. 
Campbell,  65  Barb.  286, 55  N.  Y.  456,  and  58  K.  Y.  78;  VoorhU  v.  Olnutead, 
66  K.  Y.  116;  Dtuenbury  v.  Huthert,  69  K.  Y.  641;  Kuraheedt  v.  MeCttne,  20 
Abb.      0.  265. 

The  principle  is  well  established  by  these  oases  that  a  "subsequent  pur- 
ehater  in  good  faith"  is  one  who  parts  witti  value  at  the  time  of  the  transfer 
et  title  to  or  delivery  of  the  identical  property,  and  on  the  faith  of  each  trans- 
fer or  delivery.  The  term  eannot  be  held  to  Include  one  who  receiTes  tibe 
property  in  question,  either  in  pursuance  of  an  executory  contract  of  sale,  or 
in  satisfaction  ot  an  antecedent  debt.  It  Is  not  datmed  that  any  transfer  of 
title,  either  by  constructive  delivery  or  otherwise,  was  attempted  to  be  made 
to  defendants  until  the  aotoal  delivery  of  the  machinery.  On  the  other  hand, 
it  Is  proved  eondnsively,  by  the  aforesaid  admission  of  one  of  the  defendants, 
that  the  money  whieb  defendants  intended  for  the  pnrefaase  price  was  all 
-  before  tbe  execution  of  the  mortgage,  and  before  the  greater  part.  If  not 
all,  of  tbe  articles  were  made.  DefemUmta  did  not,  as  has  been  argued  here, 
malu  themsaives  "subsequent  purchases  In  good  telth"  by  expending  varloos 
sums  in  charge  of  the  machinery,  and  in  setting  the  same  op  in  their  foetory. 
Sncb  expenditores,  though  in  one  sense  made  upon  the  faith  of  the  transfw 
and  delivery  of  tbe  property,  have  not  tbe  least  significance  in  determining  in 
what  obaracter  th^  became  puxohasers,  or  wbeUier  they  became  pnrcbasera 
at  all.  These  expenses  would  necessarily  have  been  Incurred  no  matter  how 
they  acquired  the  machinery,  whether  as  pur^asers  or  hirers,  or  by  gUft.  Th« 
determining  tssltot  Is,  when  and  upon  what  reliance  was  the  purchase  price 
paid?  Here  the  purchase  price  was  paid  befCre  defendants  recelTcd  (he  ar< 
tides,  and  th^  relied  slm^  upon  Gandolfo'a  word  that  be  would  procure 
such  articles  for  them.  XNBfendants,  therefore,  wtxe  not  sobsequent  put^ 
chasers  In  good  faith  within  the  detinition  of  that  phrase  given  by  the  author- 
ises above  cited,  and  It  follows  that,  as  between  the  parties  to  this  action, 
the  mortgage  was  TOlId,  and  is  operattve.  Fan  ffmaen  v.  ffa<feZ£ffi);  suprs,- 
Thompnn  v.  Van  Veehten,  ntpra;  KmiMdn^,  Banft,  28  Hun,  496.  We  am 
also  of  the  opinion  that  plaintlflFa  may  miUntaln  the  present  action  of  conver- 
sion. Thdr  right  is  disputed  on  the  alleged  ground  that  th^are  n^rt  entitled 
to  the  Immediate  posseeslon  of  the  chattels;  but  this  is  error.  We  have  de- 
cided that  the  mortgage  is  valid,  as  between  tbe  parties  to  this  litigation,  and, 
consequently,  all  the  rights  It  purports  to  confer  on  the  mortgagees  are  valid. 
One  of  sncb  rights  Is  to  take  possession  of  and  dispose  of  the  mortgaged  (diat- 
tds  incase  of  d^anlt  in  payment  of  tbe  debt.  Flainttfts  an  therefore  entitled 
tp  assome  Immediate  possession,  and,  a  demand  for  such  chattels  having  Ixwn 
made,  It  follows  that  they  may  bring  an  action  to  recover  such  damages  as  thej 
may  have  sustained  by  the  unlawful  detmtlon  of  the  same.  J<mm  t.  Sra^ 
Aom,  77  K.  Y.  ^28.  The  excepttcm  shonid  be  sustained,  and  a  new  trial  <mv 
dcred,  with  costs  to  abide  the  event. 

KsCHOiT,  J.  I  concur  in  the  opinion  ot  the  chief  jostiee  that  the  payment 
of  the  parcfaase  money  by  the  defendant  John  Dwlght  to  Joseph  GaodolfOh 

1  Lava  K.  T.  1888,  &  939, 1 1. 


DBELET  V.  DWIGBT. 


63 


under  Um  lattor'B  exeeotoiy  RgnenuDt,  for  Um  Bale  of  the  ma^nery  in  qoes- 
tioo,  before  each  maebineiy  bad  come  into  existence,  and  before  Gandolfo 
himself  had  acqaired  title  thereto  by  purchase  from  the  plaintiffs,  cannot  con- 
stitate  Dwight  a  purchaser  for  value,  bo  as  to  defeat  the  lien  of  a  chattel 
mortgage  which  was  not  filed  in  the  manner  provided  bj  statute;  aod  that 
the  chattel  mortgage,  given  bj  Oandolfo  to  the  plaintiffs  at  the  time  of  his 
agreement  with  them  to  purchase  the  machinery  subsequently  delivered  to 
him.  waa  valid  and  operative  as  between  the  parties  thereto,  the  lien  attach- 
ing upon  the  delivery  oi  the  machinery.  Nevertheless,  If  it  had  been  con- 
ceded apon  the  trial,  either  expressly  or  by  failure  of  the  plaintiffs  to  contra- 
dict evidence  to  that  effect,  that  the  plaintiffs  were  aware  of  the  arrangement 
between  Gandolfo  and  the  defendants  for  the  sale  of  the  machinery,  and  of 
Gandolfo's  repreaentatlons  to  the  defendants  that  he  was  the  altsulute  owner 
of  the  macbinery,  and  could  convey  a  perfect  title  thereto,  and  thdt,  notwith- 
standing such  linowledge,  the  plalntifTs  had  permitted  defendants,  in  reliance 
upon  Qaitdolfo's  representations,  to  expend  large  sums  in  alterations  and  im- 
provements upon  this  machinery,  largely  in  excess  of  its  original  value,  the 
plaintiffs  should  now  be  estopped  from  asserting,  as  against  the  defendants, 
any  claim  to  this  machinery  under  the  chattel  mortgage  to  them.  A  careful 
examination  of  the  evidence,  however,  fails  to  show  that  the  plaintiffs  knew 
of  ihe  arrangement  between  Dwight  and  Gandolfo,  and  of  the  latter'a  repre- 
sentatiuns  of  his  absolute  ownership  and  ability  to  confer  an  unincumbered 
title.  In  fact,  Robert  Deeley,  one  of  ttie  plaintiffs,  examined  as  a  witnens  In 
bis  own  behalf,  distinctly  says  that  the  machiner}'  whs  agreed  to  be  sold  to 
Gandolfo;  that  it  was  delivered  upon  trucks  supplied  by  Gandolfo;  that  Gan- 
dolfo represented  to  him  tliat  the  machinery  was  to  be  put  up  at  Dwtght*s 
factory  for  eiqiorimental  purpost-s  only;  and  that  he  was  wholly  ignorant  of 
any  intention  on  Gandolfo's  part  to  deliver  the  maefainery  to  Dwight.  From 
the  absence  of  evidence  tending  to  charge  the  pltinttffs  with  knowledge  of 
Gandolfo's  executory  contract  of  sale  with  the  defendants,  and  of  bis  inten- 
tion to  deliver  the  machlneiy  to  Dwight,  pursuant  to  such  contract,  and  that 
Dwight,  rdyiog  upon  Gandolfo's  representaUon  of  absolute  ownership  and 
alnli^  to  convey  an  nmhcombaped  title,  Intended  to  expend  the  money  which 
waa  said  to  have  been  expended  in  alterations  and  Improvements,  and  fur- 
ther becsoae  of  Bobert  Daeley's  disavowal  of  any  such  knowledge,  there  does 
not  appear  any  sufficient  ground  for  holding  the  plaintiffs  estopped  from  as- 
serting thalf  elafm  nn^  their  chattel  mortgage,  as  against  the  defendants. 
If  the  defendants  were  duped,  it  was.  so  far  as  waa  shown  on  the  trial,  in 
consequence  of  the  misrepresentations  of  Gandolfo,  and  of  his  frandnlent 
coDoealmMt  of  Us  moitgi^e  to  plaiDttfts,  and  not  because  of  any  act  of  the 
plainllffS)  or  beeaase  of  their  omission  to  do  anyUiing,  which.  In  view  of 
their  want  of  knowledge (tf  the  arrangements  between  Dwight  and  Gandolfo, 
could  roasonably  have  been  expected  of  them.  Tlie  plaintiffs'  exception  to 
the  lenrafld  trial  justice's  dlrtction  of  a  verdict  for  the  defendants  shoold 
therefore  be  sustained,  ud  a  new  trial  ordered,  with  costs  to  abide  the  event 

Dalt,  J.,  (diuenibig.)  It  Is  substantially  shown  by  evidence  that  about 
SqAember,  188S,  one  Ghtndolfo  sgreed  to  furnish  the  defendant  John  Dwight 
certaiii  speeifled  machinery  at  the  estimated  cost  of  ftSteeo.  This  maohlnery 
was  Intended  for  Bwigbt's  factory,  and  was  to  be  put  up  and  started  running 
in  eonnection  with  mier  maohlnery  at  an  additional  expense,  which  ulti- 
mately approached  •7,000.  Between  October  28d  and  Deoember  I2th»  Dwight 
I<aid  Gandolfo  In  full  for  the  specified  machinery,  although  it  had  not  then 
been  ddivsred,  Gandolfo  representing  at  first  that  it  was  In  process  ctf  manu- 
fa^ure,  and  afterwuds  that  It  was  stored  waiting  for  the  completion  of  al- 
ten^ODB  in  Dwigbt's  foctocy,  where  it  waa  to  be  piaoed.  In  February,  1884* 
Gauddfo  ordered  the  machinery  in  question  In  thu  action  from  the  plalntiffli, 
at  a  cost  of  94,700*  giving  them  then  his  note  and  a  chattel  mort^^ige  to  s^ 
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care  the  purctisse  price.  The  plainltflfs  did  not  file  their  mortgage,  and  Gau- 
dolfo  went  on  and  delivered  the  machinery  as  he  received  it  from  plaintlflFs  to 
I>wight,  pursuant  to  tiie  original  contract  made  in  September,  1^3,  Dwight 
expending  in  the  erection  and  fitting  of  it  in  hie  factory,  and  tlie  purcliase  of 
necessary  macliinery  for  that  purpose,  about  ttie  sum  of  97,0JU.  Tlie  deliv- 
ery was  made  between  February  and  April,  18ij4.  The  chattel  mortgage  waa 
not  filed  until  May,  1885.  It  is  claimed  by  the  plaintitts  that  their  mortgage, 
notwithstanding  their  failure  to  file  it,  waa  good  as  against  Dwight,  becaaae, 
at  the  time  of  the  delivery  of  the  machinery  to  him,  lie  did  not  part  with  any- 
thing of  value  to  Gandolfo,  having  paid  In  full  for  it.  In  advance,  by  the  pay- 
ments made  in  the  previous  year.  It  is  undisputed  that  stioh  advance  pay- 
ments included  payment  for  the  machinery  in  question,  and  the  right  of  de- 
fendant John  Dwight  to  claim  the  position  of  a  purchaser  for  value  at  the 
time  of  delivery  was  open  to  question  upon  the  authorities.  Ktirstteedt  v. 
McCufu»  20  Abb.  N.  G.  265;  Dwmhury  v.  ffidhert,  59  N.  Y.  541;  Sar- 
nard  v.  Campbell,  65  Barb.  286;  affirmed,  55  K.  Y.  456,  and  68  N.  Y.  79; 
VoorhU  V.  Olmstead,  66  N.  Y.  113.  But  under  the  circumstances  it  would 
seem  that  the  plaintiffs  should  be  estopped  from  asserting  their  mortgage 
against  the  defendants.  They  sold  and  delivered  their  goods  to  Qandoifo, 
conferring  upon  him  the  apparent  unincumbered  title,  withholding  their 
mortgage  from  the  files,  and  permitting  him  to  impose  upon  the  defendants, 
to  the  latter's  damage,  in  the  large  outlay  needed  to  set  up  the  machinery  and 
make  it  available.  They  knew  that  the  machinery  was  to  be  set  ap  in  the 
factory  of  defendants,  and  must  have  known  that  large  expenses  would  be 
Incurred  for  that  purpose.  The  act  of  withholding  their  mortgage  frum  the 
files  was  evidently  intended  to  induce  the  defendants  to  go  on  and  deal  with 
Gandcdfo  as  one  having  an  unincumbered  title;  and  it  did  have  that  effect. 
The  advantages  to  the  plaintiffs  by  this  course  are  conspicuous.  Had  they 
filed  their  mortgage  or  asserted  their  rights  In  any  way  at  the  time  of  deliv- 
ery, the  result  would  have  been  that  the  defendants  could  have  refused  to 
receive  the  machinery  from  Gandolfo,  and  the  plaintiffs  would  have  bad  it 
back  upon  thMr  hands.  By  the  plaintiffs'  tailing  the  course  they  did,  the  de- 
fendants  were  induced  to  make  such  outlays  as  would  practically  forae  them 
to  pay  the  purchase  price  over  ^ain  to  plaintiffs,  or  lose  the  benefit  of  their 
subsequent  expenditures.  They  were  tlierefore  induced  by  plataUffs*  act  to 
alter  their  position,  and  are  brought  within  the  exertion  noted  in  one  of  the 
cases  above  cited,  and  relied  upon  by  tlie  plaintiffs.  Barnard  t.  CampUU, 
58  TS:  Y.  73-76.  The  court  th^  lays  stress  upon  the  fact  that  tiie  purchas- 
ers parted  with  no  value,  incurred  no  liability,  and  in  no  respect  changed 
their  situation  in  the  inter\-al  between  the  delivery  ^  the  merchandise  by  the 
phiintiffii  to  Jeffries  and  their  disaffirmance  of  the  contract  and  reclaiming  the 
goods.  In  other  words,  they  did  nothing  in  consequence  of  anoh  dtilvery. 
Bo,  in  Weawr  v.  Barden,  49  N.  Y.  280.  it  is  said  that  the  purchaser  must 
liave  parted  with  something  of  value  upon  the  faith  of  his  purchase  before  ho 
had  notice  of  the  prior  right.  In  this  ease  the  expenditures  in  setting  up  the 
machinery,  the  purchase  of  shafting,  belting,  pulleys,  etc*  and  for  woric  and 
labor,  amounting  to  nearly  97.000,  largely  exceed  the  value  of  tiie  matdilnery 
Itself,  94,700.  Thia  large  expense  waa  incurred  In  good  Mth  in  relianos 
upon  GandDlfo*8  apparent  al»olute  ownership  and  unincumbered  title,  for 
which  the  plalntifh  are  directly  responsible.  The  case  U  within  the  principle 
stated  in  the  opinion  of  DAHFOitTH,  J.,  in  Dom  v.  Jnddsr,  84  K.  Y.  128,  and 
the  cases  generally  on  the  law  of  esboppd.  The  knowledge  by  the  platntitlfe 
that  Gandolfo  was  to  set  up  the  machinery  in  defendants'  premises,  the  dellT- 
ery  of  posseasion  to  him,  and  the  suppression  of  tlieir  mortoage,  taken  to- 
gether,  show  an  intent  to  Induce  the  third  parties  with  whom  Gandolfo  mi^t 
deal  to  treat  his  title  as  unincumbered.  The  defendants  should  have  judg<- 
ment  upon  their  verdict,  and  the  motion  for  a  new  trliU  should  be  denied. 
wiUi  costs. 
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(Common  PIw*  ^  New  Tanrk  CHtv  and  Coumtv.  QentraA  Xarm.  July  90,  IMM.) 

ArruL— Bbrabut*— Want  OaiinD. 

A  iMuvamant  of  w  VP*>1  wlU  dented  where  e  oewCul  examlnetlon  of  tke 
noovd  and  an  iiupectlon  of  the  origbal  opinion  fdl  to  ihow  any  nluono^Uon 
oonoeraing  the  qneatlon*  preiented. 

Motion  for  reargument.   See  8  K.  T.  Supp.  859. 

Jtoftno  Zoeioir,  for  appellant.   Jf.  Joseph,  for  respondent. 

BmcHOiTt  J.  A  careful  examination  of  the  ease  on  appeal,  and  an  inipeo- 
Hon  of  the  opinion  delivered  on  the  affirmation  of  the  judgment  herein,  fall 
to  allow  any  misconception  concerning  the  qoestlons  presented.  Therefore, 
tbere  does  not  appear  to  be  any  sufflcient  ground  for  a  reargument.  Tbe 
legal  questions  presented,  however,  seem  to  be  of  sufflotent  Importance,  within 
the  meaning  of  rule  16  of  the  general  term  of  this  oouit,  to  entitle  Uie  appti- 
kttt  to  go  to  the  ooort  of  appeals;  and  a  oerti&eate  to  Uiat  efEect  ahooM  be 
gxanted  him. 


(Conmum  Plena  of  New  York  Citu  and  County*  Ganerat  Tarm.  June  it  tBQQi) 

AmAi<— Bmhk&biho. 

Where,  on  appeal,  judgment  tuts  been  reversed  because  of  the  erroneons  ezoln 
Bt(w  of  evidence,  *  rehearing  will  be  granted  upon  a  showing  by  respondent  that 
similar  evidence  to  that  excluded  was  admitted  upon  tlie  trial  without  ohjeotUni« 
and  that  the  flKditded  evidence  waa  merelr  cumulative. 

Motion  for  reargument  See  8  X.  T.  Supp.  323. 
Argued  before  IjABBemore.  C.  J.,  and  Bisghoff.  J. 
W.  Q,  Peekham,  (or  tbe  motion.    Sdward  8,  Rapallo  and  Bralinaird 
roUat,  oppoMd. 

BiscHOFFi  J.  The  ground  upon  which  reversal  herein  was  directed  bythe 
January  general  term.  1890.  (8  N.  Y.  Supp.  323,)  la  stated  In  the  opinion  of 
Chief  Justice  Larbeuobb  to  be  the  erroneous  exclusion  by  tbe  learned  trial 
ju^ce  of  evidence  ofiCered  on  tbe  part  of  -the  defendants  tending  to  show  that 
tbe  premisea  affected  by  this  action,  with  other  property  along  the  line  of 
Sixth  avenue,  have  been  greatly  benefited  and  enhanced  in  value  by  the  con- 
atmction  and  operation  of  defendants'  elevated  railroad.  And  tbe  opinion  of 
the  learned  chief  justice  that  the  exclusion  of  such  evidence  constitutes  error 
hu  since  been  fully  sustained  by  tbe  court  of  appeals  in  Newman  v.  RaUtoay 
Co,,  23  £.  Kep.  901,  (decided  March,  1890.)  The  respondent,  on  thia  mo- 
tion for  leave  to  reargue  tbe  appeal,  while  she  admits  the  exclusion  of  tbe  evi- 
dence referred  to  in  the  opinion  of  the  learned  chief  justice,  claims  that  evi- 
dence of  like  elfect  with  that  which  was  excluded  waa  admitted  upon  the  triiU 
without  objection,  and  ber  claim  In  this  respect  appears  to  be  corroborated  by 
an  exunination  of  the  proceedings  had  before  the  trial  justice.  The  follow- 
ing witnesses  for  tbe  plaintiff  on  cross-examination  testified  without  objeo* 
tiott  to  the  beneficial  effect  of  tbe  elevated  railroad  upon  property  along  the 
line  of  Sixth  avenue:  Waterloo  and  Stevens;  and  witnesses  for  defendanta, 
Blackwell,  Campbell,  Flaas,  and  Lockwood,  teatlfled  with  similar  Import  with- 
out objection.  Therefore  the  testimony  excluded  appears  to  have  been  cumu- 
lative only  of  the  testimony  admlttedt  and  no  harm  can  be  said  to  have  ao> 
crued  to  defendants  from  such  exclusion.  No  request  to  find  as  matter  of 
fact  that  the  i^ntiff^a  premlsea  were  beneficially  affected  by  the  construction 
and  optntion  of  the  draendants'  road  appears  to  hare  been  submitted  by  tike 
dwfwirtants,  and  the  case  on  appeal  tails  to  indicate  that  the  erideaoa  admitted 
v.11n.t.8.iu>.2 — 5 


DoTLB  e.  Mamhattax  Bt.  Go.  «f  oI. 


66 


NEW  YORK  SUPPLEMENT,  vol.  11. 


tC.  P.  N.Y. 


did  not  receive  the  due  consideration  of  the  learned  trial  Justice,  but,  on  the 
contrary,  tlie  nieagernesB  of  the  amount  at  which  the  fee  damage  has  been 
estimated  would  lead  to  the  belief  that  in  Qxin;^  upon  thataruount  the  learned 
triiil  justice  bad  in  bis  mind  the  possible  enhancement  in  value  of  the  plain- 
tiff's premises  upon  the  extension  of  business  along  the  line  of  Sixth  avenae 
partly  attributed  by  the  witnesses  whose  testimony  was  admitted  to  the  coa- 
structiou  and  operatiun  of  the  defendants'  railroad.  In  view  of  the  foregoing, 
I  think  the  respondent's  motion  for  reargumeat  of  this  appeal  should  bs 
granted. 


(Common  Pleas  of  New  Forft  Citu  and  Couniiy,  OenenU  Term.  Jane  18, 1800.) 

1.  Bletated  Railroads — Injuries  to  Abuttirs — Riqhts  or  Vbkdrb. 

One  who  purchases  property  abattlog  on  a  street  sabseqaent  to  the  ereotloB 
thereoD  of  an  elevated  railroad  may  maintain  aa  aotioa  to  restrain  tha  operation  of 
the  road,  or  for  damages  for  the  lavasion  of  eoHmeota  thereby. 


Erldenoe  that  plaintiff  is  in  possession  of  the  abutting  land  nnder  a  recorded 
deed,  claimliig  a  fee,  is  suffloleat  proof  of  his  right  to  the  easements  to  maintain 
such  aoUoti,  espeoiaUy  where  it  appears  that  defendant  has  oommenoed  proceed- 
ings to  acquire  title  to  such  easements  by  condemnation  proceedings. 

8.  Sahr— Evidence. 

Evidence  of  experts  as  to  what  would  bare  been  the  value  of  tha  properlff  If  tka 
rosd  bad  not  been  built  Is  admissible. 

1.  SaHR— FlITDIXOS. 

It  was  not  error  to  refuse  to  make  a  finding  of  the  abstraot  proposition  that  any 
benefits  accruing  to  the  property  from  the  elevated  road  were  to  M  set  off  against 

any  damage  which  might  have  been  sustained. 
6.  Bahe— Dauaobs. 

A  recovery  was  properly  allowed  for  the  loss  of  rental  Talus  during  the  tlnw 
covered  by  an  unexpired  lease  outetsnding  when  plalntift  purchased  the  property, 
the  lease  having  been  made  after  the  building  of  the  road. 

On  rehearing.   Appeal  from  equity  term. 

Action  by  Diedrich  Werfelman  and  George  B.  Werfelman  agmlnst  the  Mao- 
hattau  Kailway  Company  and  the  Kew  York  Elevated  Hallroad  Compan/. 
Judgment  was  given  for  plaintiffs,  and  defendants  appeal. 

Argued  before  Larrbmoue,  C.  J.,  and  Booestater,  J. 

Davies  d:  Rapallo,  {Brainard  ToUes,  of  counsel*)  for  appellants.  Henrji&, 
Attoater  and  Peckham  A  Tyler,  for  respondents. 

Larbehobe,  C.  J.  When  this  case  was  before  us  on  the  former  argn- 
ment^  certain  authorities  were  not  brought  to  our  attention.  After  carefully 
considering  not  only  what  tliese  adjudications  directly  bcdd,  but  the  necessary 
Inference  from  some  of  the  positions  taken  In  them»  we  have  oonoluded  that 
the  points  for  which  appellants  contend  are  no  longer  open  questions,  so  far 
as  the  courts  of  original  juris  iictiun  are  concerned.  The  point  principally 
urged  by  the  learned  counsel  fur  appellants  is  that,  as  pIainti£Fs  acquired  title 
after  the  elevated  road  was  built  and  in  full  operation,  they  took  subject  to 
its  notorious  and  continuous  invasiun  of  the  easements  in  the  streets;  that 
they  therefore  presumably  paid  less  for  tlie  property  than  they  otherwise 
would  have  done;  and,  consequently,  that  the  plaintiffs  have  sustained  no 
damage,  but  tliat  any  loss  that  has  occurred  was  borne  by  the  owner  at  the 
time  the  road  was  built,  in  wliose  hands  said  property  depreciated.  Tber^ 
marks  of  Judge  Beach  in  Foote  v.  Manhattan  El,  R.  Co.,*  are  expressive 
of  the  natural  attitude  of  a  judicial  odicer  and  fair-minded  man  towards  ai> 
tions  of  this  character:  "The  case  is  here  presented  of  a  man  who  goes  and 

1  Opinion' not  reported.  *Not  reported 
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bays  a  piece  ot  property  *  •  *  after  the  elevated  road  was  bailt,  and 
pays  a  Iaib  price  for  It  liecaase  the  elevated  road  ia  there,  and  then  turns 
around  and  sufs  tlie  cdevated  road;  and,  in  my  opinion,  he  does  not  occapy  a 
position  wrj  commendable  in  equity. "  It  does  not  appear,  however,  that 
the  learned  judge,  under  ttie  law  as  it  stands,  Mt  aathorized  to  refuse  juris- 
diction. On  the  former  argument  the  case  of  Pappmheim  t.  Bailroad  Co,, 
7  N.  T.  Sapp.  679t  was  brought  to  our  attention,  in  whleh  then  are  some 
remarks  indicating  that  the  general  term  of  the  New  York  superior  court  be- 
lieved that  a  serious  question  was  presented  of  a  plaintifC's  right  to  recover 
under  circumstances  very  slmilu-  to  those  here  involved.  But  cwtainly  it . 
cannot  be  presumed  that  the  superUnr  court  intend  by  these  obiter  diota 
(the  decision  was  expressly  placed  on  another  ground)  to  overrule  their  for- 
mer decision  directly  on  the  point  In  0lowr  t.  BiUlroad  Co.,  51  N.  Y.  Super. 
Ct  1.  In  the  eiover  Gate  it  was  squarely  decided  that,  whether  or  not  the  fee 
of  tlie  street  was  held  by  the  abutting  owners,  the  latter  were  entitled  to  an 
easement  of  light,  air,  and  access.  wUch  constituted  property,  and  ran  with 
the  land,  passing  by  implication  and  without  express  words  to  any  subse- 
quent grantee  of  realty  fronting  the  street,  In  like  maimer  as  axiy  appurtenant 
eHSemeuL  It  was  further  said  that  the  building  of  the  road  did  not  give  the 
right  oi  action,  but  the  continued  appropriation  of  piaiutifl's  rights  la  the 
stre^  "B  can  make  no  dlflerenou  at  what  time  m  [plaintiff]  became  the 
owner  of  the  property;  but  he  la  entitled  to  be  protected  against  an  nnauthor- 
iied  appropriation,  whether  it  was  acquired  by  him  befove  the  defendant* 
ai^ropriated  It  or  the  day  before  the  commencement  of  the  aotiou."  FagelS. 
The  decision  in  the  fflooer  Ctue  embodied  a  deliberate  interiHcetation  and  ap- 
plication of  prinolpke  thought  to  be  laid  down  by  the  court  of  appeals  In  f^a- 
atofff  Cote.  It  was  made  after  elaborate  argument  by  distlnguluied  connstf  > 
and>  though  luTolving  a  most  important  point,  was  not  appealed  from.  A* 
an  extreme*  though  sot  illogical,  ai^cation  (tf  the  do^rine  «  tiie  OUmr  Caatt 
our  attention  haa  recently  also  been  ealled  to  JfftoAeB  t.  HaUroad  Co.,  9  K. 
Y.  Supp.  829,  where  it  was  held  by  the  general  term  of  tlw  supreme  oonit 
of  this  department  that  a  person  purchasing  ^perty  after  the  erection  of  the 
road  might  maintain  an  acaon  for  an  injunction,  notwithstanding  the  fact 
Uiat  the  executors  of  a  former  owner  had  obtained  and  been  paid  a  judgment 
for  the  entire  permanent  damage,  it  iq>pearing  that  the  said  executors  never 
hud.  as  was  erroneously  suppraed,  the  legal  right  to  such  pnqterty.  In  a 
former  case  in  this  court  {Sanders  v.  Railroad  Co.,  7  N.  Y.  Supp.  641)  we 
held  that.  In  the  event  of  the  deatti  of  a  plaintiff  in  one  of  theee  equity  ao- 
tions,  it  might  be  revived  In  the  joint  names  of  bla  executor  and  his  devisee 
or  heir;  the  executor  representing  the  cause  of  action  for  past  damages,  the 
heir  or  devisee  the  claim  of  permanent  damage  to  the  fee.  If  the  present 
contention  of  appellants  is  correct,  that  the  whole  right  of  action  arising  from 
the  operation  of  the  road  is  a  claim  for  damages  accruing  to  the  original  owner 
for  the  depreciation  in  the  value  of  his  land,  there  would  never  be  anything 
to  pass  to  an  heir  or  devisee.  Such  entire  claim  for  damages  would  pass  to> 
the  executor  or  administrator.  There  are  other  decisions  bearing  either  di- 
rectly or  by  implication  on  the  point,  but  enough  has  been  said  to  show  that 
the  qaeation  cannot  be  treated  at  this  stage  as  a  new  one.  The  lower  courta 
have  now  been  engaged  for  several  years  in  applying  and  interpreting  the 
prindples  which  they  conceive  to  be  laid  down  by  the  court  of  appeals  in  the 
Story  Ctue,  90  H.  Y.  U7,  and  the  Lahr  Can,  104  N.  Y.  268.  10  N.  £.  Rep. 
528.  There  has  been  a  substantial  concurrence  in  essential  points.  Many 
casea  have  been  decided  In  all  the  courts  of  this  country  which  necessarily 
assume,  even  where  they  do  not  expressly  hold,  that  the  easement  ot  light,  air, 
and  act^as  Is  one  running  with  the  land,  and  passing  as  an  Incident  of  the 
fee  to  sQcoessive  grantees  of  the  realty;  and.  if  thia  principle  Is  now  to  be 
overtomed,  it  must  be  done  only  by  the  court  of  last  resort. 
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Sevenl  other  points  an  raised  ^tpeUants,  all  ct  which,  howem,  we 
consider  already  substantlaUy  settled.  It  is  Inslated  that  the  |dainUlb  do  not 
oonneei  tlionselves,  by  a  cuntlnuous  chain  <A  d«eda»  with  the  persona  seised 
of  the  premises  at  ibe  time  d  Uie  building  of  the  road.  But,  nndw  the  do&> 
trine  m  the  Glowr  Cote,  we  do  not  rMard  this  omission  aa  serious,  nain- 
tiffs  are  in  possession  of  the  abutting  land  under  a  recorded  deed,  cbUmlng  a 
fee.  This  establishea  presumptively  VMt  legal  Utle  to  such  fee.  The  ri^t 
to  the  easements  in  the  street  follows  and  is  i^^purteramt  to  auch  IMb  The 
same  proof  which  establishes  plafntUb*  ^nsumptlTe  title  to  the  land  itself 
establishes  also  a  right  to  the  easements.  Moreover,  it  appears  a  sup^e- 
mental  pleading  put  in  defendants  tiiat  th^  have  commenoed  pioceedinga 
to  acquire  title  to  the  easements  in  the  streets  by  oondemnati«i  proceedings. 
This,  we  think.  Is  an  Mdmisslon  of  record  that  plalntiffB  do  own  such  ease- 
ments, which  in  itsdf  would  dlspease  with  formal  proof  on  the  subject. 
Watton  T.  Itailroad  Co.,  8  T.  Supp.  583.  It  was  not  error  for  the  trial 
Judge  to  refuse  to  make  a  finding  of  the  abstract  proposition  that  any  ben- 
efits aocming  to  the  property  from  the  elevated  road  are  to  be  set  off  BgHinst 
any  damages  which  may  have  been  sustained.  Much  evidence  was  admitted 
tending  to  show  that  such  beneGt  bad  arisen,  and  presumably  the  coutt  gave 
It  due  weight  in  the  decision  of  the  case.  This  was  in  accordance  with  the 
rule  laid  down  la  Newman  t.  Railtoap  Co.,  23  N.  £.  Bep.  901,  and  Doyle  v. 
Railway  Co.,  8  K.  T.  Supp.  323.  But  there  is  nothing  in  the  opinions  in 
those  cases,  or  In  the  general  rules  of  procedure,  which  require  a  judge  to 
find  in  the  form  of  abstract  propositions  the  successive  steps  of  reasoning  1^ 
which  he  reacbes  tlie  result.  The  question  of  the  admissibility  of  the  opin- 
ions of  experts  as  to  what  would  be  the  value  of  the  property  if  the  road  had 
not  been  built  lias  been  determined  in  favor  of  the  respondents  by  Thompson 
V.  RaUroad  Co.,  8  N.  Y.  Supp.  641,  and  MiUshOl  v.  SaUroad  Co.»  9  N.  T. 
Supp.  130.  It  was  not  error  to  allow  a  recovery  for  the  \an  of  rental  value 
during  the  term  of  the  unexpired  lease  of  the  premises  when  plaintltts  par- 
chased.  This  lease  had  been  made  after  the  building  of  the  road,  and  presum- 
ably the  rent  stipulated  for  it  was  lower  than  it  would  have  been  If  the  road 
had  not  been  there.  This  point  has  also  In  effect  been  passed  npon  favorably 
to  respondents.  See  Sfortitaer  v.  Railway  Co,,  8  K.  X.  Supp.  586.  The 
judgment  should  be  affirmed,  with  costs. 


J<«XS*0>  9.  KUIHARAK  BT.  OO.  SC  OL 

(Oommon  Plant  <tf  Ntw  Fofit  Ottv  and  Oountv,  Oensnit  Ttrm.  Mr  IM,  USO.) 

Od  rehearing.   Appeal  from  eqalty  term, 

AcUon  by  Benjamin  S.  JobnBton  against  the  Manhattan  Railway  Compacr  and  tha 
New  York  Elevated  B^lroad  Compaay.  Judgment  was  givea  for  ^alotlf^  aad  de- 
fendautaMpeaL 

Anrued  before  LAaaaicoEs,  C.  J,,  and  Booutavkb,  J. 

Daola  A  BapaUo,  (Brairuxrd  ToUa,  of  ootuisel,)  for  i^pdlaats.  Hmry  A  JU- 
water  and  PwAnam  A  TyUft  for  raspcmdent 

Larrshobx,  C  J.  The  qnastlona  dlaooHed  upon  this  rearsaneafc  axe  inbitantlallT 
the  same  as  Uiose  InTolved  In  the  ease  of  Werfelman  v.  Battway  Oft.,  ante,  OS.  Tbm 
judgment  appealed  from  riionld  be  affirmed,  with  costs,  lor  the  leaaotts  gma  In  ear 
o^nioo  In  Mid  ease. 
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Fbench  et  al.  v.  Baveb  et  at. 


{Conutum  Plta»  nf  Neu>  Yoi*  Citu  and  County^  Oenerol  Ttrm.  Jtaa»  lO*  1890.) 

IboHAinoe'  Lm»— Riorts  or  Subooittuotors. 

B.  affraed  to  erect  a  boiue  for  B.,  to  be  paid  f ot  to  six  iinUllinenU,  the  fifth  to  \f- 
come  one  when  tlie  cellar  was  oonoreted  and  the  sidewalk  and  all  exterior  Iron  and 
stone  work  completed.  F.  &  B.  agreed  with  S.  to  do  the  iron-work,  and  plaintiffs 
eoatraoted  with  iham  to  do  a  portion  thereof.  The  fifth  installment,  faaring  been 
samed,  WM  pi^  by  B.  to  B.,  who  in  torn  imld  F.  ft  B.  The  next  day  F.  &  B. 
made  an  Msigninent,  and  (hereafter  plaintiffs  filed  a  lien  for  tiieir  work.  Held, 
ttiat  It  oonld  onlyattaohto  whatwasobeor  tobeoomednetoF.  &  B.,  and,  as  thai 
had  been  paid  In  good  faith,  plrintiih*  olaim  oonld  not  ba  aiif oroed  agalnrt  the  rtxth 
Installment. 

Appeal  from  tenth  district  ooort. 

AeUon  by  Jftmes  G.  French  and  othera  agidnst  John  Geono  Bauer  and  oth- 
tn.  There  was  a  verdict  (or  defendants,  and  from  the  judgment  wtered 
thereon  plaintiffs  appeaL 

Argued  before  Lakbehobb,  C.  J.»  and  Booxstatsr,  J. 

3,  D»  McCarthy^  for  appellants.   Jame$  K*  Angell,  tot  respondents. 

BooKSTATSB,  J.  The  action  was  brought  to  foreclose  a  mechanic's  Iten 
filed  against  the  premisea  3467  Third  arenue  in  this  city.  The  defendant 
Baaer  was  the  owner  of  the  lot,  and  the  defendant  Peter  Spoonhelmer  entered 
into  a  contract  with  him  to  erect  and  fully  complete  a  bnildlog  thereon,  for 
which  he  was  to  be  paid  in  six  installments.  The  fifth  instaUment  was  to 
become  due  when  the  cellar  was  oonoreted  and  the  sidewalk  and  all-exterior 
Iron  and  stone  work  wascompleted.  Spoonhelmer  contracted  with  the  firm  of 
Flodley  A  Bowman  to  do  all  the  Iron-work  required  on  the  bnilding  and  the 
sidewalk,  and  the  plaintifh,  on  or  about  the  13th  of  October,  1888,  contracted 
with  FIndley  ft  Bowman  to  put  down  all  the  patent  light  franiea  and  tiles  r^ 
quired  by  Spoonbeimei'a  contract  for  the  sum  of  9100.  Flaintifb  performed 
their  contract  on  or  before  the  24th  of  October.  1888.  All  the  stone-work 
and  exterior  irou-work  bad  been  fully  completed  before  the  29th  of  October, 
1888,  and  on  that  day  the  architect  gave  his  certificate  to  that  effect,  and  on 
the  same  day  the  defendant  Bauer  paid  the  defendant  Spoonhelmer  the  fifth 
installment  due.  On  the  2d  of  November,  1888.  Spoonhelmer  and  Findley  A 
Bowman  had  a  settlement  and  adjustment  of  their  matters,  and  on  that  di^ 
the  former  gave  a  check,  dated  November  5th.  for  the  balance  found  dn«  th« 
latter,  and  they  gave  falm  a  receipt  in  full,  dated  on  the  last-named  day.  The 
check  thus  given  was  CRSbed  on  the  same  or  the  following  day,  and  paid  by 
Spoonbeimer's  bank  when  it  was  presented.  On  the  3d  of  November  Findley 
&  Bowman  made  an  assignment,  and  on  the  7th  of  November  one  of  the 
plaintiffs  had  an  interview  with  Mr.  Bauer  and  Mr.  Spoonhelmer,  and  asked 
payment  of  his  claim.  He  was  told  that  Findley  ft  Itowman  had  been  paid 
in  fnll,  and  also  that  they  had  made  an  assignment,  as  they  had  learned  from 
the  papers.  On  the  9th  of-the  same  month  plaintiffs  filed  the  lien  which  this 
action  is  brought  to  foreclose.  At  that  time  the  last  Installment  of  91,000 
had  nut  been  paid  to  Spoonhelmer,  nor  was  it  then  doe.  Notice  of  the  lien 
was  also  served  on  Bauer. 

All  the  foregoing  facts  appeared  on  the  trial,  and  the  attention  of  the  jury 
was  sharply  called  by  the  charge  of  the  court,  strongly  in  favor  of  plaintiffs,  to 
the  question  of  the  good  faith  of  the  fifth  payment,  and  also  of  Spoonbeimer's 
payment  to  Findley  ft  Bowman,  and  the  jury,  on  what  we  consider  sufficient 
evidence,  found  in  favor  of  the  defendants;  so  the  fact  that  Bauer  did  not 
make  the  fifth  payment  before  its  maturity,  and  that  Spoonhelmer  made  bis 
final  payment  to  Findley  ft  Bowman  In  good  faith,  we  must  regard  as  estab- 
lished beyond  controversy.  Appellants  contend  that,  notwithstanding  these 
facts,  inasmuch  as  there  sUll  remained  81*000  of  the  contract  prioe  to  be  psdd 
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by  Bauer  to  Spoonhelmer  for  the  vorfc  not  tben  emnpleted*  they  shoald  have 
been  paid  out  of  that,  elnlming  that  the  contract  price  is  a  common  fund  out 
of  wbicb  all  Heng  should  be  ptUd.  But  by  the  terms  of  the  oontract  between 
the  defendants  Bauer  was  required  to  make  the  fifth  payment  wlien  the  cellar 
was  concreted  and  the  sidewalk  and  all  exterior  iron  and  stone  work  completed. 
This  was  all  done  on  the  29th  of  October,  and.  as  no  lien  had  tben  been  filed 
by  piainUffs.  Bauer  paid,  as  in  duty  bound,  the  whole  amount  of  that  install- 
ment to  Spoonhelmer;  and  the  latter,  as  the  Jury  have  found,  {laid  Findley  & 
Bowman  in  good  faith  all  that  remained  due  them  on  or  before  the  5th  of 
29'ovember.  The  plaintiffs  did  not  file  their  lien  until  the  9th  of  tliat  naonth, 
and,  of  course,  acquired  no  lien  before  that  time.  "When  they  did  file  their 
notice  of  lien  it  cuuld  only  attach  wiut  was  due  or  to  become  due  to  Findley 
&  Bowman.  {Lumbard  v.  Railroad  Co,,  65  Y.491;)  and  there  was  nothing 
then  due  or  to  become  due  them,  so  nothli^  was  attached.  There  was  no 
privity  ot  contract  between  the  plaintiffs  and  the  defendant  Spoonheiraer. 
The  former  contracted  with  Findley  &  Bowman,  and,  If  plaintiffs  did  not  rely 
upon  the  responsibility  «f  that  firm,  but  upon  the  lien  given  by  the  statute, 
it  was  their  duty  to  have  examined  not  only  Findley  ft  Bowman's  contract, 
but  also  the  contract  between  the  defendants,  to  ascertain  the  terms  of  pay- 
ment, and  then  they  should  have  filed  their  lien  in  time  to  have  anticipated 
the  fifth  payment.  See  Hagan  v.  Society,  14  Daly,  181,  where  this  question 
Is  fully  discussed,  and  authorities  cited.  Appellants*  contention,  If  sustained, 
would  work  a  great  Injustice  to  the  principal  contractor,  Spoonhelmer,  forUie 
Laws  of  1885,0. 842,  §  1,  expressly  provides,  theownershallbellabletopsy  no 
greater  sum  tiian  Uie  price  stipulated  to  be  p^d  tn  the  contract;  and  the  mere 
fact  that  he  saw  one  of  the  plaintiffs  doing  some  work  there  would  not  altor 
bis  liability  in  this  respect,  as  he  had  not  contracted  with  him.  Theprlncipal 
contractor  would,  therefore,  be  the  only  one  who  would  have  to  pay  theolaim, 
but  he  had  contracted  fw  this  work  with  Findley  &  Bowman  and  not 
with  the  plaintiffs.  He  in  good  faith  paid  that  firm  for  ttds  very  work  without 
any  notice  given  by  plaintiffs  of  their  claim,  and  it  would  be  unjust  to  com- 
pel him  to  pay  for  the  same  work  twice.  It  Is  not  the  duty  of  the  contractor 
to  bunt  up  every  one  who  may  have  worked  for  or  furnished  materials  to  a 
subcontractor,  and  ascertain  whether  they  have  been  paid.  It  is  their  duty 
to  give  him  the  notice  required  by  law  In  order  to  bind  htm.  The  cases  cited 
by  the  appellants  do  not  support  their  contaitlon»  but  each  onectf  them  reco^ 
nizes  the  principle  herein  set  forth.  The  judgment  sboald  VbeesSan  be  u- 
Armed,  with  costs. 


(OOtnmon  Pleas  ^  Ntw  Forte  CUv  and  Countv,  QtneraX  Term.  July  10, 18B0.) 

L  Aonox— RioRT  to  Bra— NonoB. 

Under  the  terms  of  pI^otilTs  employment  by  def  eadant,  It  wm  exprewly  ttlpa- 
lated  that  plalnllff  should  oommenoe  no  action  until  10  days  after  service  on  de- 
fendant's prealdeDt  or  seoretaiT  of  the  partioulars  o]*  plaintiff's  olidm.  Socb  no- 
tice was  not  given  antU  after  the  oommanoemant  ot  the  aotloii.  HtSA^  that  idalii- 
tiff,  not  havlDir  been  indooed  tbrongh  fraod  to  enter  into  llio  sgi— iiint.  ooola  not 
■   be  relieved  from  the  condition. 

%  LUflTATION  OT  AcnON— SpBOUI.  COKTaAOI. 

Under  Code  Civil  Proc.  N.  Y.  %  414,  providing  that  "the  provisions  of  thb  chap- 
tar  apply  and  oonstltnte  the  only  rules  of  limitation  applicable  to  a  olvil  aotton  or 
MBciiu  proceeding,  except  tn  one  of  the  following  cases ;  (1)  A  ceee  irtiere  a  dif- 
ferent nmltatlon  la  speoiaUy  prescribed  by  law,  or  a  shorter  limitation  le  pre- 
scribed br  tbe  written  contract  of  the  parties,  "—a  provision  in  a  oontraot  that  no 
■alt  shoald  be  brought  by  plaintiff  against  defendant  more  than  ^  months  attar 
plaintiff  shonld  leave  defendaat's  employ,  is  vaUd. 

Appeal  from  fourth  district  court. 


Action  1^  Max  Better  against  Uie  Prudential  Insurance  Oompany.  From 
»  Jndgmaiit  for  plaintiff  defendant  appeato.  Oode  CivU  Froc.  N.  T.  g  414. 


Better  d.  PauDBNTUx  Ins.  Oo. 
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pvovldw  that  "the  provlsloiiB  of  Uili  obaptar  apply,  and  oooBUtate  the  only 
rales  of  IfmitaUon  appli^ble  to  a  civil  action  or  special  proceeding,  except  in 
one  of  the  following  cases:  (1)  A  case  where  a  different  limitat[on  is  spe- 
cially prescribed  by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
Goncntct  of  the  parties." 

J/.  C.  Kxtdlioh,  for  appellant.  M.  Btrasnnan,  {John  Fenrel,  of  counsel,)  for 
respondent. 

BooKSTAVER.  J.  Thls  Rctlon  was  brought  to  recover  "money  deposited  as 
security "  for  plaintiff's  faithful  performance  of  his  duty  as  a  collector  for  the 
defendant,  various  grounds  for  the  appeal  were  argued,  bnt  it  Is  necessary 
to  notice  two  of  them  only.  By  the  terms  of  the  agreement  between  the  par- 
ties, it  was  evpresniy  stipulated  that  the  plaintiff  should  commence  no  action 
rtther  at  law  or  in  equity  until  10  days  after  service  on  the  president  or  sec- 
retary of  the  defendant  of  a  written  statement  of  the  particulars  and  amount 
of  the  plaintiff's  claim  against  the  defendant.  There  is  no  claim  that  this 
agreement  was  entered  into  through  any  fraud  on  the  part  of  the  defendant. 
It  was  reasonable  In  Itself,  and  if  plaintiff  did  not  understand  It  when  he  en- 
tered into  it,  it  was  his  own  fault,  and  this  court  cannot  relieve  bim  in  that 
respect.  No  such  notice  was  given,  as  appears  from  the  return,  until  after 
the  commencement  of  the  action. 

In  the  written  agreement.  It  was  also  expressly  stipulated  that  no  suit 
should  be  brought  against  the  defendant  by  reason  of  any  matters  arising 
therennder  after  six  months  after  the  time  of  the  plaintiff  leaving  defendant's 
employ.  -  It  is  clear  from  the  evidence  that  this  action  was  not  commenced 
within  that  time.  Plaintiff's  counsel  claims  that  such  a  limitation  is  not 
TRiid  in  view  of  the  general  statutes  In  relation  to  the  limitation  of  actions, 
bnt  we  cannot  agree  with  him.  By  section  414  of  the  Civil  Code.  It  is  ex- 
pressly  provided  that  a  shorter  time  may  be  agreed  upon  by  a  contract  In 
vritlng.  And  in  Wilkinson  v.  Insurance  Co.,  72  K.  Y.  501-606,  and  oases 
there  cited,  it  was  held  that  "it  was  well  settled  that  the  parties  to  a  contract 
may  provide  for  a  shorter  limitation  to  actions  thereon  than  that  fixed  by  the 
fceneral  statute  of  limitations,  and  Is  consistent  with  the  policy  upon  which 
the  statute  is  founded."  We  therefore  think  the  judgment  should  be  re- 
Tersed,  with  ooets  to  the  aj^lant. 


FBBTEB  v.  BiDWBXiIb 

iCommon  Pleas  of  Sew  YorH  Cliy  and  Coun<v,  Oensral  TmiL.  June  98,  ISQO.) 

Habteb  ahd  Sbkvist— Wsotroroit  Disobabos. 

In  an  aotlon  for  wnmgfiil  dtscharn  the  annrer  Jnitlfled  the  disndwal  <nt  aoooont 
Of  iMglaei  of  dv^  and  Immoral  oim&cL  la  his  testimony  defendant  only  aulgned 
negleot  of  dntr  •>  tbe  oaoae  of  the  dlaoharge.  Held,  that  a  charge,  that  immwal 
oondact  of  Itself  would  not  dlunalily  a  man  from  being  a  good  buslnesB  man,  but 
t(  tt  was  displayed  so  as  to  be  an  lojary  or  detriment  to  the  business  of  tiie  emnlQTer, 
that  would  M  a  good  ground  for  dlsi^rge,  was  fair  and  oorrsot,  and  that »  was 
not  eixw  to  refuse  fnrtMrTeqaests  mi  that  snbleok 

Appeal  from  trial  term. 

Action  by  Arthur  E.  Preyer  against  George  B.  Bid  well  to  recover  damagea 
for  the  alleged  wrongful  discharge  of  plaintiff.  The  complaint  alleged  a  yearly 
hiring.  The  answer  denied  the  allegation  of  a  yearly  hiring,  and  alleged  that 
the  dismissal  was  JnstlQed  by  plaintiff's  neglect  of  duty,  careless  and  unfaith- 
fDl  attention  to  his  obligations,  and  by  the  fact  that  plaintiff  associated  with 
prostitutes,  and  daring  husiness  hours,  and  to  the  detriment  of  defendant's 
business,  related  to  his  co-employes  stories  of  his  personal  experience  at  houses 
of  prostitution,  and  otherwise  misconducted  himself.  The  court  charged  that 
all  an  employer  has  a  right  to  expect  from  his  employes  is  fitness  and  capacity 
to  discharge  the  duty,  and  hones^  of  purpose  inrpgard  to  that  duty,  for  which 
be  was  employed,  and,  if  he  chooses  to  make  the  question  of  immorality  a 
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consideration,  he  should  carefully  inrestigate  and  satfsfj  himself  open  that 
point  before  be  engages  the  par^.  The  court  further  charged:  "This  ques- 
tion of  iramoral  conduct,  vhich  seems  to  have  been  one  of  the  grounds  of  the 
defense,  was  to  the  effect  that  the  plaintiff  used  to  relate  storiea  to  the  em- 
ployes, telling  them  lascivious  stories  about  his  own  lascivious  acts.  You 
have  heard  the  testimony.  I  let  it  come  in  becanse  It  was  in  the  answer. 
*  *  *  But  you  will,  I  think,  readily  understand  that,  as  to  this  luscirioos 
conduct,  it,  of  itself,  would  not  disqualify  a  man  from  being  a  good  business 
man;  but  if  it  was  dlspl»yed  so  as  to  be  an  injuryordetrimeottothebusineu 
of  the  employer,  that  would  be  a  good  ground  for  discharge;  and  for  that  rea- 
son I  have  declined  to  charge  distinctly  what  I  have  been  requested  to  charge, 
otherwise  than  I  have  charged."  The  court  refused  defendant's  request  for 
a  charge  that  "defendant  has  a  rigbt  to  expect  the  plaintiff  to  have  and  main- 
tain  a  good  moral  character,  and  to  conduct  himself  in  a  manner  consistent 
witb  good  morals,  while  in  the  course  of  bis  employment;  and  that,  if  tlie 
plaintiff  did  not  so  conduct  himself,  the  discharge  was  justifled,  and  the  ver- 
dict must  be  for  the  defendant."  There  was  a  rerdiot  for  plaintiff,  and  ftom 
Uie  judgment  entered  thereon  defendant  appeals. 

Argued  before  Daly,  Allen,  and  Bisghoff,  JJ. 

laaac  3.  Potter,  for  appellant.   Charles  B,  Preyer,  tor  respondent. 

Feb  Gubiam.  No  just  reason  appears  for  disturbing  the  judgment  in  this 
ease.  The  evidence,  as  to  the  terms  of  the  employment  of  plaintiff  and  tbe 
rate  of  his  compensation,  was  conflicting,  and  the  all^[ed  causes  that  led  to 
the  plaintiff's  discharge  were  fully  controverted.  These  were  the  only  issues 
in  the  action,  and  they  were  submitted  to  the  jury  with  proper  instructions 
from  the  court,  and  there  is  ample  evidence  to  support  tbeflndlngof  tbe  jury 
upon  all  the  issues  raised, 

Tbe  part  of  the  clmige  of  the  court  in  regard  to  the  defense  of  immoral 
conduct,  to  which  our  attention  has  been  c:tlled,  ts  not,  under  the  circum- 
stances, open  to  criticism.  Although  this  defense  is  pleaded  in  the  answer, 
tbe  defendant  is  his  testimony  has  not  assigned  i  m  moral  conduct  as  one  of  Ibe 
causes  of  the  discharge.  He  has  given  bis  testimony  fully  as  to  the  causes 
which  led  him  to  discharge  tbe  plaintiff.  On  his  examination  as  a  witness 
he  swore  in  regard  to  this  matter  as  follows:  "1  discharged  Mr.  Preyer  l»- 
cause  I  had  found  to  my  own  satisfaction  that  he  neglected  my  business.  He 
was  late  In  tbe  morning.  He  would  leave  tbe  store  earlier  in  the  evening 
than  be  should.  I  also  learned  that  he  had  been  lending  my  property,  for 
which  he  received  benefit  only  to  himself.  I  found  he  only  spent  an  hour  or 
two  on  the  last  Sunday  be  was  there,  and  he  left  iu  the  store  a  boy  who  was 
not  familiar  with  the  business,  and  on  those  grounds  I  discha^[ed  him. 
Question.  Were  there  any  other  reasons  particuhtrly?  Any  other  times?  Did 
you  have  a  memorandum  of  any  of  those  acts?  Anatoer.  Yes,  sir;  upon  sev- 
eral occasions  I  satisfied  myself  by  observing  that  be  was  not  attending  to  my 
business,  and  one  particular  evening  was  Tuesday,  September  6th.  It  was 
his  regular  night  at  tbe  store.  He  left  the  store  at  half  past  live  togotosup- 
per,  anJ  be  returned  at  half  past  seven,  and  stayed  at  tbe  store.  At  a  quarter 
after  ei^ht  he  left  for  the  evening,  and  did  not  return."  It  must  be  assumed 
that  the  court  in  making  the  remark  complained  of  in  the  charge  bad  in  view 
the  testimony  of  tbe  defendant,  and  the  fact  that  immoral  conduct  was  not 
claimed  by  him  In  his  testimony  as  a  ground  of  discharge.  But  even  if  tbe 
defendant  had  testified  differently,  and  had  assigned  ttus  as  a  cause  of  dis- 
cbarge, we  think  the  court  charged  the  jury  fully,  fairly,  and  correctly  on  this 
subject. 

An  exception  was  taken  to  tbe  exclusion  of  a  question  asked  by  tbe  defend- 
ant's counsel  In  regard  to  the  custom  of  the  defendant's  establishment  as  to 
making  tickets  when  a  bicycle  was  let.    To  render  a  custom  binding  upon  an 
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employe,  actual  knowledge  of  it  most  be  shown.  Such  oustom^  if  it  Is  relied 
on  as  such,  must  forni  apartof  the  contract  of  employment,  or  in  some  way  be 
made  known  to  the  employe.  But  the  defendant  could  not  have  been  preju- 
diced In  any  way  by  the  ruling  of  the  court  upon  this  question,  for  the  reason 
that  he  testiBed  that  he  gave  to  the  plaintiff  special  directions  in  regard  to  his 
duties,  and  Instructed  falm  as  to  making  cash  or  credit  tickets  for  the  bicyclea 
whir-h  were  loaned.  The  Judgment  and  order  appealed  from  should  be  af- 
firmed, with  costs. 


WIZJ.KTTS  •<  oi.  V.  Hatch. 
(Common  PUa»  ^  Sw  Tbrilt  OUv  <md  OounCv,  Ctoieral  2^>rm.  Jaw  16,  UQOl) 

Plkdoe— Cabs  or  Ooodh— Dutt  of  FiADOwm. 

Aithonffh  the  dellTery  of  a  warehonse  receipt  to  the  pledvee  ^ves  him  the  right 
to  tbe  ezolosive  and  aMolnto  control  of  the  goods  pledged,  If  be  ohooeea  to  exerciM 
that  right,  yet,  where  he  does  not  claim  or  ezeroue  snob  right,  and  tbe  pledgeor 
haa  free  access  to  the  goods.  It  is  eqnally  the  dat^  of  the  pledgeor  to  care  for  them 
wbea  he  knows  tii^areln  oaager,  and  make  the  damages  as  little  as  posriblei  and, 
where  he  fails  to  do  so,  he  oannot  hold  the  pledgee  responsihle  for  the  loss. 

Appeal  from  trial  term. 

Action  by  John  T.  WiUetts  and  otliers  against  Orimel  O.  Hateb.  Defendant 
^ipeitla  from  a  judgment  entered  in  favor  of  plaintiffs  upon  the  verdict  of  a 
Jury. 

Argned  before  Labbehobe,  C.  J.,  and  Bookstatsr,  J. 
Jo/m  MeBanald,  {John     Post^  of  counael. )  for  appellant.  W.  JT.  PowsR, 
for  napondents, 

BooKSTATEB,  J.  This  acUon  irai  brought  to  recover  a  balance  for  monc^ 
loaned  the  defendant,  amounting  to  •2.117.38,  with  interest  On  the  trial  tbe 
defenduit  admitted  plaintifb*  claim,  but  Insisted  on  an  olM  of  $1,703.88 
under  a  eonuter^nlm  set  up  in  the  answer,  wherein  It  was  alleged  that  cw- 
tain  wet-salted  calf-skips,  pledged  to  plidntlffs  as  collateral  security  for  the 
loan,  had  become  damaged  to  the  last-named  amount  through  the  neglect  tA 
the  plaintifb  to  properly  care  for  and  preserve  them  while  under  their  cus- 
tody and  control.  There  is  no  real  dispute  as  to  the  facto  in  this  case.  When 
the  loan  was  made  in  July.  1886,  the  skins,  although  in  the  port  of  Kew  York, 
were  not  actually  warehoused.  By  plaintiffs*  direction  and  with  defendant's 
acquieecence,  they  were  sent  to  the  warehouse  of  Bchultz,  Innis  ft  Co.,  In 
Cliff  street,  the  same  warehonse  In  which  defendant  had  b^ore  stowed  other 
skins  belonging  to  Mm.  Schnltz,  Innis  ft  Co.,  upon  receiving  the  goods,  is- 
sued a  negotiable  warehonse  receipt  therefor  to  the  defendant,  who  indorsed 
It  in  blank,  and  delivered  it  to  the  plaintiffs  as  collateral  spcnrity  for  tbe  loan, 
aad  they  retained  possession  of  It.  Bat  the  warehousemen,  during  all  the 
time  the  akina  remained  In  their  possession,  treated  the  defendant  as  the 
owner,  and  i^dressed  all  commnntcations  relating  to  them  to  blm.  The  skins 
renudned  In  that  warehouse  until  Joty  22,  1887.  when  they  had  become  so 
badly  damaged  that  Schultz,  Innis  ft  Oo.  ordered  them  to  be  removed  from 
tbrir  store.  They  were  then  brought  by  defendant's  cart-man  to  plaintifFs* 
■tore  or  cellar,  and,  in  order  to  enable  the  defendant  to  do  so,  the  plaintiffs 
gave  him  the  warehouse  receipt,  which  was  afterwards  returned  to  them. 
While  In  th^  store  the  skins  were  cared  for  by  defendant's  men  under  his 
direction.  Afterwuds,  defendant  directed  the  plaintiffs  to  sell  them,  which, 
■a  soon  as  possible  after  receiving  such  direction,  they  did,  to  a  man  In  Easton. 
Fa.  The  price  first  agreed  upon  was  9700  c»Bh,  but,  when  the  goods  were 
examined  at  Easton,  they  were  found  so  bad  that  the  purchaser  refused  to  paj 
that  price,  and  threatened  to  send  them  back,  whereupon  the  plaintiffs  agreed 
to  take  9400  f<v  them,  that  being  the  best  price  which  could  be  realised.  UTo 
acCoal  negligence  la  charged  against  the  pudntlfls.  but  appelant  claims  ttiat 
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becanae  the  respondentB  held  the  wordumae  receipt,  which  gave  them  the  abso- 
lute costodj  and  oontrol  of  the  goods,  they  were  bound  to  exercise  ordinary 
care  and  prudenra  in  lo(dEiiig  after  the  ekine,  and  praventin^  damage  to  them, 
and  are  liable  beoauae  tbej  old  noL 

No  rule  o<  law  is  better  settled  than  that  a  pledgee,  when  be  has  ezclnstTe 
possession  and  control  of  the  rawn,  is  bound  to  use  (vdinary  diligenoe  in  the 
care  and  preservation  of  it.  It  is  equally  well  settled  that  the  mdorsemwit 
and  delivery  of  a  warehouse  receipt,  either  in  blank  or  to  the  pledgee,  gives 
him  the  right  to  the  exduslve  and  absolute  control  of  the  goods  pledged,  if  he 
cliooses  to  exercise  that  right;  and  it  is  on  these  rules  that  the  defendant  re- 
lies for  a  recovery  on  his  counter-clidm.  But  there  is  no  evidence  in  the  case 
tliat  plaintiff  ever  claimed  or  exercised  the  right  of  excloslre  possession  or 
Absolute  control  given  them  by  law.  On  the  other  hand  it  appears  that  the 
defendant  saw  the  skins  on  the  dock,  examined  them  as  they  went  Into  the 
warehouse  of  Schultz,  Innis&Co.,  and  made  a  thorough  examination  of  them 
in  the  warehouse,  and  found  them  in  good  condition.  After  that,  be  had 
free  acoess  to  them,  tried  to  sell  them,  and  often  took  persons  there  for  that 
purpose,  and  showed  them  to  such  persons.  He  testides  he  saw  them  at  least 
once.a  week  during  every  month,  down  to  April,  1887,  and  did  not  discover 
any  evidence  of  damage;  that  they  were  doing  well  until  he  became  111,  in 
April.  He  did  not  again  see  them  until  the  latter  part  of  May,  1887,  when 
he  found  them  beginning  to  heat,  but  he  did  not  report  this  to  the  pJaintifta 
until  some  time  in  June.  He  thta  notified  them  of  the  fact,  and  apparently 
expected  th«n  to  actively  engage  in  preventing  further  deterioration,  sim^jr 
becHUse  they  were  pledgees,  although  he.  the  owner  of  the  goods,  did  abso- 
lutely nothing  to  preserve  them,  notwithstanding  he  had  free  access  to  them, 
and,  u  far  as  appears  from  ttie  testimony,  could  have  resalted  or  aired  them. 
They  were  left  by  him  in  the  condition  he  found  them,  alttiough  notlQed  by  the 
warehousemen  they  were  being  injured,  merely  giving  the  letter  oontalnlng 
such  notification  to  the  plaintiffs  as  if  they  had  the  sole  duty  to  look  after  them 
and  he  had  none.  They  were  not  Anally  removed  until  ordered  away  by 
Scliultz,  Innls  &  Co.,  when  he  removed  them  to  plaintiffs'  cellar,  which  was 
the  first  time  they  ever  saw  them  or  had  actual  custody  of  them,  and  even 
then  they  gave  him  the  fullest  liberfj  to  do  whatever  he  thought  neoeasaty  to 
arrest  decomposition.  It  is  true  tliat  meanwhile  he  requested  the  plaintiffs 
to  have  them  tanned  on  their  own  account  He  also  requested  that  the  skins 
should  be  removed  to  bis  own  store-house,  aud  in  that  event  he  offered  to  give 
bis  own  warehouse  receipt  for  them.  But  11  is  clear  that  it  ts  not  a  pledgee's 
duty  to  tan  hides  in  order  to  preserve  them,  and  the  latter  request  required  a 
greater  confidence  in  human  nature  ;is  it  is  to-day,  than  the  plaintiflis*  were 
bound  to  exercise.  Again,  the  defendant  testified  that  the  458  bundles  of 
skins  in  question  were  piled  In  one  compact  mass,  and  that  the  tops  of  the 
bundles  would  naturally  cool  when  they  were  exposed  to  the  air,  while  the 
middle  and  bottom  of  the  mass  "might  be  red  hot  so  it  would  burn  the  strings 
off, "  and  one  would  not  discover  it  until  he  attempted  to  get  to  the  bottom  of 
the  pile,  and  that  for  that  reason  it  Is  necessary  to  turn  the  pile  bottom  side  up 
in  order  to  keep  rot  from  the  lower  part  of  the  mass,  and  because  that  was  nc»t 
done  he  assigns  as  a  reason  why  he  did  not  discover  the  fermentation  before, 
and  which  probably  had  been  going  on  for  some  time.  But  he  swears  he 
made  no  attempt  to  turn  the  mass  bottom  up;  that  he  never  did  more  than 
take  one  bundle  up  at  a  time  to  show  customers,  as  he  was  generally  In  a 
hurry.  We  think  it  was  quite  as  much  his  duty  to  do  this  work  when  he  had 
the  right  and  power  to  do  it.  as  it  was  incumbent  upon  the  plalntifts.  and 
their  neglect  was  certainly  no  greater  than  his  own.  Even  If  It  were  theduty 
of  the  pledgees  to  use  ordinary  care  under  the  circumstances  above  mentioned, 
and  they  failed  todoit,lt  wasequally  theduty  of  the  pledgee,  when  he  knows 
the  danger,  as  he  did  bi  this  case^  to  make  the  damages  as  Uttls  as  poaatUs 
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to  hte  own  property.  The  law  does  not  pennlt  Urn  to  sit  by  with  folded 
baods  fleeing  the  danger  and  dxAng  nothliut  to  avert  it  when  he  lud  the  power 
todoso.  AtthedloieaC  the  teflttmniy  the  defendant  aaked  the  court  todi- 
irtt  a  vetdiet  for  tbe  phUnUfli*  leu  the  amooot  of  defendant's  oonnter-clalm 
of  91.703.75.  for  damages  arising,  u  he  chiimed,  from  pleintifls*  n^lect  of 
du^.  This  was  upon  the  theory  that  the  mere  warehouse  receipt  gave  Uie 
plaintiffs  exclusive  possession  and  control  of  the  hides  in  question,  and  car- 
ried with  it  tbe  right  to  damages  fpr  any  nogleot  on  their  part  to  exercise  o> 
dinary  prudence  In  tbe  care  of  the  skins.  But,  as  before  shown*  plalntlfla 
never  claimed  to  exercise  this  right,  and  the  defendant  had  freer  sooeas  to  the 
goods,  and  a  greater  opportunity  to  care  for  them  than  thoy  had,  and  we  thinJc 
tbe  court  very  (vc^ly  ref  uaed  to  give  such  direction.  To  have  done  so 
would  have  put  a  premium  upon  defendant's  negligenoe.  and,  in  efFect,  wonld 
have  enabled  him  to  sell  the  skins  to  the  pledgees  at  a  price  greater  than  he 
bad  been  able  to  obtain  for  them  in  the  open  market,  as  he  had  been  more 
tliaa  a  year  trying  to  sell  them.  Had  the  plaintiffs  requested  the  direction 
of  a  verdict  In  their  &vor,  it  would  have  been  probably  granted,  as  there  was 
only  a  question  of  law  Involved  upon  the  andisputed  facts  In  the  case.  Butt 
in  tbe  ebeence  of  such  a  request,  Uie  case  was  properly  submitted  to  the  jury, 
the  court  charging  them,  among  other  things,  that  tbe  plaintifls  had  the 
warehouse  receipt,  and  had  the  legal  or  constructive  possession  or  custody  of  the 
skins,  but  did  not  liave  the  actual  custody  of  them ;  and  the  question  that  it 
left  to  the  jury  was:  "Were  they  bound  any  more  than  tbe  pledgeor  or  bor- 
rower to  care  for  these  goods,  that  Is*  to  do  the  salting  or  ventilating,  or  any 
other  thing  that  was  necessary  to  be  done  to  them?  Did  they  assume,  when 
tbay  loaned  the  money  upon  the  warehouse  receipt,  to  do  those  things,  which 
the  defendants  say  they  ought  to  have  done,  to  tbe  skins?  If  they  did,  and 
if  they  oegleoted  auy  duty  to  them,  then  thoy  would  be  responsible.  If  they 
did  not,  then  tliey  would  not  be  responsible."  This,  we  think,  was  entirely 
pn^r  under  the  circumstances,  and  as  favorable  to  the  defendaiit  as  be  could 
have  asked.  Tbe  jury  rendered  a  verdict  in  favor  of  the  plaintiffs,  and,  «• 
think*  with  justice.  On  tbe  trial,  the  defendant,  relying  upon  his  theory,  as 
sbove  set  forth,  and  the  absolute  liability  of  the  plaintiffli  by  reason  of  their 
holding  the  warehouse  receipt,  endeav(»«d  to  exclude  evidence  tending  to 
show  that  the  plaintdfls  never  bad  the  actual  possession  of  the  calf -skins  until 
tbey  came  to  their  store  in  July,  1887;  but,  we  think,  in  view  of  the  tacts 
before  stated,  the  court  properly  admitted  such  evidence,  and  it  was  pertinei^ 
to  tbe  issues  then  to  be  tried.  So,  too,  and  for  the  same  reason,  the  court 
pn^wly  admitted  evidence  tending  to  show  that  the  plaintifts  had  no  notice 
d  tbe  condition  of  the  skins  up  to  a  certain  date.  The  court  did  not  err  in 
allowing  the  amendment  to  the  reply  to  conform  to  the  proofs.  The  other 
exceptions  argued  before  us  were  based  upcm  the  erroneous  theory  contended 
iot  by  the  defendant,  and  were  not  well  takm.  The  jndgmwt  ihonld  then- 
fore  be  afilrnud*  with  coats. 


(Common  Ft«a«  of  JVsw  York  Oitu  amd  County,  Oeneral  Tsmk  Jtme  lA,  1800.) 

L  rAoTOBS  iMi>  BaocaBS— Dsz.  Cbsshbb  CoinassioiT. 

▲  d«{  oredere  oommlaslon  la  earned  wben  tbe  guarantr  is  made,  and  not  when  tbe 
■ooooBt  la  oollectod. 
L  BAin— VOBTsiTun  or  Ctnonssioits— Bmbuslbhiht. 

Goods  were  aent  to  a  factor  to  be  sold,  the  prooeedH  to  be  remitted  *from  tlnte to 
Ume*"  The  prooeeda  of  goodt  thus  sold  were  received  b7  the  bndcer,  Irat  he  nec- 
leoledto  renutatOBoe  to  bis  principal,  and  io  the  mean  Umebe  (tiie  bnriEer)  be- 
oame  bwdvenL  JScld,  that  tbe  jEaUoreftf  the  botor  to  remit  was  not  evoivalaat  to 
SBbeidemeBt,  so  as  to  deprive  htm  of  Ua  right  to  oommlBBlaia. 


8FBIHOTII.UE  MANTTF*0  OO.  0.  LXNOOLH. 


Gasfl  sabnitted  on  agreed  itatemsat. 
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Action  by  the  Springville  Manufacturing  Company  against  Lowell  lincoln, 

M  substituted  trustee  of  Jotin  F.  Plummer  &  Co. 
Argued  before  Labkeuobe,  C.  J.,  and  Bookstavkb,  J, 
Strong  <£■  Cadwalader,  tor  plaintiff.    W.  B.  HomUotoer  and  Jamn  Bjfmt, 

for  defendant. 

BooKSTATEB,  J.  Tbe  Springville  Manufacturing  Company  is  a  corpora- 
tion organized  under  the  laws  of  tbe  state  of  Connecticut,  and  engaged  In  tbe 
manufacture  of  cloths  and  woolens.  Between  the  Istday  of  January,  1886,  and 
the  19th  day  of  March.  1890,  the  Qrm  of  John  F.  Plummer  &  Co.,  of  the  city 
of  New  York,  were  engaged  in  business  as  commission-merchants,  and  on  or 
about  the  Ist  day  of  January,  1888,  that  firm  entered  into  an  agreement  with 
the  Springville  Manufacturing  Company,  whereby  the  company  was  to  ship 
and  consign  goods  manufactured  by  them  to  said  firm,  as  its  factors,  for  sale 
for  the  account  of  the  company;  the  proceeds  of  such  sales  were  to  be  remit- 
ted from  time  to  time,  and  prompt  paymentof  all  sales  wasguarantied  by  the 
firm.  As  compensation  for  such  services,  It  was  agreed  that  John  F.  Plum- 
mer &  Co.  should  receive  a  commission  of  6  per  cent,  npon  the  sales  made  by 
the  firm,  which  commission  was  understood  to  be  made  up  of  3^  per  cent,  for 
selling  the  goods,  and  2J  per  cent,  for  guarantying  prompt  payment  by  the 
purcbHsers,  and  there  was  to  be  paid  by  the  company  an  additional  1  per  cent, 
for  all  other  expenses  except  freight.  On  the  19th  of  March,  1890,  tbe  firm 
of  John  F.  Plummer  &  Co.  executed  a  general  assignment  of  Its  property  to 
Jeremiah  P.  Murphy  for  the  benefit  of  its  creditors,  which  was  duly  recorded 
on  the  same  day.  Between  tlie  dates  of  the  agreement  of  the  original  parties 
and  the  date  of  the  assignment  the  company  from  time  to  time  shipped  and 
consigned  goods  manufactured  and  owned  by  it  to  the  firm,  as  its  fiictors  or 
commission  merchants,  for  sale  pursuant  to  that  agreement,  and  proceeds  of 
such  sales  were  from  time  to  time  paid  by  the  firm  to  the  Springville  Com- 
pany. At  the  date  of  the  assignment,  however,  the  firm  had  received  and 
sold  in  its  own  name  for  the  account  of  the  company  consigned  goods  to  the 
amount  of  9160,439.89,  no  part  of  which  had  been  remitted  to  the  latter,  and 
of  which  Clll,971.42  bad  not  been  paid  by  the  purchasers  thereof,  but  was 
due  or  to  become  due  from  them.  The  Qrm  had  collected  $48,468.47.  which 
they  had  appropriated  to  their  own  use,  and  had  not  paid  to  the  company.  No 
advances  had  been  mnde  by  the  firm  upon  tbe  goods  or  their  proceeds.  The 
unpaid  commissions  upon  sales  amounted  to  less  than  the  sum  received  by 
the  firm.  The  firm  of  John  F.  Plummer  &  Co.  was,  at  the  time  of  the  as- 
signment, largely  insolvent.  The  inventory  by  the  assignee  disclosed  assets 
of  the  nominal  value  of  91.020,731.01,  and  of  the  actual  value  of  968,803.44, 
and  liabilities  to  the  amount  of  9877,605.32,  Including  the  amount  of  948,- 
468.47  due  the  company  as  befure  mentioned.  After  the  execution  of  the  as- 
signment the  Springville  Manufacturing  Company  claimed  the  right  to  collect 
the  unpaid  amount  of  9111>971.42,  whereof  portions  were  paid  by  check  or 
draft  to  the  order  of  John  F.  Plummer  &  Co.,  and,  in  such  instances,  required 
the  assignee  to  indorse  and  deliver  such  checks  to  the  plaintiff  under  tbe 
power  of  attorney  contained  in  the  assignment.  The  assignee  refused  to  do 
so,  claiming  the  right  to  deduct  from  sucli  amounts  the  commission  of  7  per 
cent,  to  which  the  firm  of  J.  F.  Plummer  &  Co.  would  have  been  entitled 
under  the  agreement.  On  the  other  hand  the  company  claimed  that  the  firm 
having  become  insulvent,  the  guarantied  commission  was  not  chargeable,  but 
only  the  commission  for  sale  and  expenses;  and  that  whether  or  not  the  guar- 
antied commission  had  been  earned,  all  commissions  should  be  offset  and 
credited  against  the  indebtedness  of  the  firm  to  the  company.  In  order  to 
bridge  over  the  difficulty,  an  agreement  was  entered  into  bearing  date  the 
26th  of  March,  1890,  by  which  it  was  provided  that  the  assignee  might  de- 
duct from  all  collections  made  by  him  on  accGunt  of  such  sales,  the  commis- 


CP.N.Y.] 


SPBIKGVILU  MAHUF'o  00.  9.  USGOUL 


77 


sions  to  wblcb  the  Ann  would  have  been  entitled  If  tt  had  oontlnned  In  busi- 
ness, and  d^MMit  tiiem  In  the  Manhattan  Trust  Company  to  be  bald  subject 
to  the  detuudnatlon  of  the  right  of  the  assignee  to  retain  the  same  or  any 
psrt  tberetrft  or  of  the  eompany  to  reeeiva  the  same,  or  to  of^t  the  same 
against  the  indebtedness  of  the  Arm.  Afterwards  the  assignee  from  time  to 
time  reoaiTed  moneys  on  account  of  such  sales  by  cheeks,  or  the  order  of  J. 
F.  Hammer  &  Go.  m  otherwise,  and  deducted  tlurefrom  various  amounts  as 
eommlssions.  at  Uie  rate  of  7  per  cent.,  and  depodted  tliem  In  the  Uanhattan 
Trust  Company,  fn  the  cUy  of  Kew  York,  to  the  joint  order  of  himself  and 
the  company.  The  amount  so  d^wsited  is  •2,618.48.  On  the  28tb  of  April, 
1890.  this  court  at  a  special  term  discharged  JeremhihF.  Murphy  asasslgnee, 
and  Lowell  Lincoln,  the  defendant  herein,  was  duly  «)pdnted  substituted  as- 
signee, and  qnalifled  as  such,  on  the  29th  of  April,  1890,  by  filing  his  official 
bond,  which  was  approved  by  one  of  the  Judges  of  this  court.  On  the  2d  day 
of  May,  1890,  Mur^iy,  with  the  assent  of  the  SpringviUe  Company,  assigned 
nnto  the  present  defendant  all  the  title  and  Interest  which  he,  as  assignee  or 
individually,  had^n  and  to  the  said  sum  of  $2,648.48.  together  with  the  power 
to  collect  and  receive  tlie  same  In  the  aame  manner,  and  subject  to  the  same 
conditions,  as  he  (Murphy)  wiia  subject  to  under  the  aforesaid  agreement. 
This  controversy  is  submitted  on  this  state  of  facts  for  the  panmse  of  deter- 
mining the  right  of  Lincoln,  as  snbstitiited  assignee  of  John  F.  Plummer  ft 
Co.,  or  the  Springvilie  Manufacturing  Company,  to  the  moneys  so  deposited. 

The  flrst  question  submitted  is  as  to  the  right  of  the  assignee  to  any  oom^ 
mission  whatever.  From  the  foregoing  facta  It  appears  that  the  Arm  of  John 
F.  Plummer  &  Co..  before  the  assignment,  had  made  sales  to  the  amount  of 
•160.439.89,  and  bad  collected  •48.468.47,  which  they  had  not  remitted  to  the 
plaintiff.  On  the  argument  it  whs  vlrtuaUy  conceded  that  the  4^  per  cent. 
CDinmission  had  been  eumed  by  the  firm,  but  it  was  contended  tbnt  the  2^ 
per  cent,  for  gaarantied  sales  should  not  be  allowed  because  the  Arm  had  be- 
come  insolvent  before  the  accounts  were  collected.  But  we  think  by  the 
mere  fact  of  making  a  sale  the  firm  became  liable  as  guarantor  to  the  plain- 
tiff, and  that  its  subsequent  Insolvency  in  no  way  relieved  the  estate  from 
that  liability,  and  the  plaintiflF  has  a  right  to  look  to  and  to  be  paid  the  whole 
amount  due  it  from  the  assigned  estate,  provided  sufficient  is  realized  there- 
from to  do  so,  or,  if  not,  then  to  its  pro  rata  share  upon  the  whole  amount, 
whether  the  money  is  collected  from  the  parties  to  whom  the  sales  were  made 
or  not.  The  loArmity  of  the  plaintiff's  argument  is  that  it  assumes  that  the 
dfl  credere  commission  is  not  earned  until  the  collection  of  the  account  or  the 
]iayment  of  the  account  to  the  assignor.  We  think  It  is  earned  when  the 
gUHranty  Is  made,  not  when  it  is  performed.  It  Is  true  that  by  their  insolv- 
ency such  a  guaranty  becomes  of  less  value  than  it  otherwise  would  have 
been,  but  that  cannot  alter  the  legal  atatiu  of  the  parties.  We  are  therefore 
of  the  opinion  that  the  entire  7  per  cent,  commissions  were  earned,  unless 
plaintiff's  contention  that  the  misconduct  of  Plummer  A  Co.,  in  not  remitting 
promptly  the  moneys  collected  by  them  and  appropriating  the  same  to  their 
own  use.  deprived  them  of  the  right  to  any  commission  whatever. 

There  can  be  no  doubt  but  that  where  a  factor  has  been  guilty  of  embezzle* 
ment,  fraud,  false  representation,  or  other  gross  misconduct,  he  forfeits  all 
claim  to  commissions,  liut  it  is  not  every  such  dereliction  of  duty  that  has 
auch  a  penalty  attached.  In  the  statement  of  facts  it  is  admitted  that  certain 
amoants  had  been  collected  by  Piummer  &  Co.  before  its  failure,  and  not  re- 
aaitted  to  the  plaintiff,  but  appropriated  to  its  own  use.  But  we  do  not  think 
that  this  is  equivalent  to  emt>ezzlement,  as  claimed  by  the  learned  counsel  for 
the  plaintiffs.  If  the  plaintiff  and  Hummer  &  Go.  stood  in  a  fiduciary  rela- 
tion to  each  other,  or  a  personal  trust  existed  between  them,  then  such  ap- 
propriation would  amount  to  embrazlement.  But  ordinarily  the  relation  be- 
tween a  factor  and  his  principal  is  not  of  a  fidnelaiy  nature,  and  does  not  in- 


78 


SEW  YObK  6UPPLB1UNT,  vd.  11. 


[ap.N.Y. 


volvea  personal  trust,  and  this  distinction  has  been  repeatedly  pointed  oat. 
Merrill  v.  Thomas,  7  Daly.  396;  Stoll  v.  King,  8  How.  Pr.  298;  Sutton  v. 
De  Camp,  4  Abb.  Pr.  (N.  S.)  483;  Clark  t.  Pinckney,  50  Barb.  226;  Duffuid 
V.  Edward*,  82  How.  Pr.  254.  In  this  case  there  is  nothing  to  ehow  that 
any  personal  trusl  existed*  or  that  Plummer  &,  Co.  were  bound  to  remit  in^ 
mediately  upon  collection  the  proceeds  ot  sales  made  on  plaintifPa  account. 
On  the  contrary,  it  is  admitted  "that  the  proceeds  of  sacfa  sales"  were  to  be 
** remitted  to  the  said  Springvllle  Company  from  time  to  time.**  Thb  we 
think  negatiTes  the  Idea  of  an  immediate  remittance,  and  authorizes  the  fu- 
ference  that  It  was  justified  in  mingling  the  proceeds  witti  other  funds,  and 
we  do  not  think  it  possible  to  have  carried  on  the  business  wiUwut  so  doing, 
nnless  the  course  bad  been  pursued  which  was  flawed  in  the  Cam  fif  tiM 
Sot^iajm  Co.,  posit  79.  a  decision  In  which  will  he  announced  faerevith. 
Besides  this  the  plainUfl,  when  it  had  it  within  Its  power  to  compel  an  in- 
stant compliance  with  Its  ^reement.  allowed  the  proceeds  of  sales  to  acenm- 
ulate  In  Plummer  Ai  Co.*8  hands,  and,  for  t^at  reason,  we  think  it  must  be 
held  to  have  acquiesced  in  such  treatment  of  Its  funds.  *  This  case  is  not 
analagous  to  Carpet  Co.  t.  Joumsay,  86  X.  Y.  884,  tor  in  that  ease  it  was 
held  that  the  accounts  rendered  were  in  effect  fniudulent,  wbldi  is  not 
claimed  in  this  aetion.  We  therefore  think  that  the  firm  of  Plummer  ft  Co. 
had  earned  their  commissions.  But  such  eommis^ns  were  only  a  due 
from  the  plaintiff  to  Summer  ft  Co.,  as  factors,  for  the  payment  of  which 
the  law  gave  a  Uen  as  additional  seonrity  to  the  latter.  In  lUl  other  respects 
the  commissions  were  subject  to  the  incidents  of  an  ordinary  debt,  ineluding 
set-off,  and  piqrment  of  them  can  be  proper^  made  by  setting  off  the  amount 
of  the  commissions  pro  tanto,  against  the  larger  amount  due  by  the  firm  to 
the  plaintiff.  An  assignee  for  the  benefit  of  creditors  can  obtain  no  greater 
right  than  his  asslgnprs  had.  In  this  ease,  had  Flumm«  ft  Oo.  n^  made  an 
assignment,  and  there  had  been  an  accounting  between  that  firm  and  the 
plaintiff,  there  can  be  no  doubt  but  that  the  latter  would  have  been  allowed 
to  set  off  the  commissions  against  the  general  Indebtedness  of  the  former  to 
It;  and  where  a  setoff  could  have  been  enforced  against  the  sssignoTt  it  will  be 
directed  against  the  assignee;  A  court  of  equity,  espedalfy  where  one  of  the 
cross-debtors  is  insolvent,  will  aiwa;^  interfere,  setting  off  one  debt  against 
the  other.  SchiefftUn  t.  Hawkins,  1  Daly,  WQ\  Fmnektyn  t.  apragust 
10  Hun.  589;  Coates  v.  Donnsll,  48  K.  T.  Super.  Ct.  46;  LittlsfiOd  t.  Bank, 
97  N.  Y.  581;  Bank  t.  Bdwardu,  53  K.  T.  644;  Smith  t.  Fslton,  48  N.  T. 
423.  In  the  latter  case  the  court  says:  "  It  is  enough  that  justice  and  equity 
demand  that  the  debts  should  be  set  off  against  each  other,  rather  than  the 
defendants  should  be  made  to  pay  the  note,  and  rely  upon  the  estate  ot  an  i^ 
solvent  debtor  for  the  payment  of  the  debt  due  them."  The  learned  eouiuel 
for  the  defendant  contended  that  the  right  to  commissions  was  a  property 
riglit.  and  not  a  mere  cause  of  action  in  personam.  Even  it  this  were  so,  the 
right  is  subject  to  set-off  as  above  shown,  and,  under  tbese  authorities,  we 
tunk  It  extremely  doubtful  whether  Plummer  ft  Co.  could  have  made  any 
conveyance  which  would  have  been  effective  to  cut  off  platnttff's  right  to  set 
off  such  commissions  against  the  firm's  general  indebtMness  to  it.  Bat  it  Is 
unnecessary  to  further  discuss  that  question,  as  no  such  conveyance  was  at- 
tempted by  them. 

There  is  another  reason  why  such  set-off  should  be  directed  in  this  case. 
The  proceeds  of  the  sales  of  plalntiff^a  goods,  unpaid  at  the  date  of  the  as- 
signment, belonged  to  the  plaintiff,  and  did  not  pass  by  the  assignment.  IVof- 
lace  V.  Castle,  14  Uun,  106;  Moors  v.  ffillabrand,  87  Hun.  491;  ConverseviiU 
Co.  v.  Chambersburg  Woolen  Co.,  14  Hun.  609;  Baker  v.  Bank,  100  N.Y.  SI,  2 
K.  Rep.  452;  akerwood  v.  8t(yne,  14  K.  Y.  267;  Bank  v.  BeUhronn0r,  108 
N.  Y.  439,  15  K.  £.  Bep.  701.  And  the  plaintiff  was  justified  in  making  col- 
lections of  the  proceeds  of  its  own  goods,  notwlthstandiiut  the  foot  that  snsh 
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nla  wen  mada  hjtht  insolvent  Ann  in  its  own  name.  And,  wliere  the  pro- 
ceeds came  Into  the  hands  of  the  assignee,  the  plaintiff  was  entitled  to  have 
them  paid  over  to  it  forthwith*  and  the  right  that  the  teetor  had  to  mingle 
Biicb  proceeds  wiUi  the  general  fnnd  of  the  estate  did  not  Iwlong  to  the  as- 
signee. Merrill  t.  Thomatt  tupra.  We  are  therefore  ot  the  opinion  that 
in  this  ease  oommtssloiis  fnmi  the  plaintiflh  are  due  the  snhstituted  assignee; 
that  he  is  entitled  to  credit  tor  no  maeh  of.  the  commissions  as  were  allowed 
for  gnarantytng  payment  upon  collections;  bat  thut  the  plaintifF  Is  entitled  to 
Mt  off  and  ct«dit  all  commissions  dne  said  Arm  or  its  assignee  against  the 
unount  dne  firom  FInmmer  ft  Go.  Judgment  Is  ordered  aooordlngly,  without 
costs  to  either  party  as  agfUnst  tin  other,  as  agreed  upon  by  the  parties  hereto. 


(Common  Pleas  of  New  Fork  City  aTid  Countu,  General  Term.  June  10, 1890.) 

Ficn»s  AKD  Beokbbs— GoiouMioirs. 

Goods  were  cousigoed  oDder  an  a^eemest  that  the  factor  was  to  reoelTe  bis 
commissions  OD  sales  within  a  certaia  time  after  receipt  of  bills  for  the  same.  The 
factor  oo  his  part  agreed  to  keep  all  entries  as  to  Bnoh  sales  In  separate  books,  to 
ooUecA  and  remit  the  soeounts  upon  the  respeotiva  dates  of  matoritj  by  check,  the 
remitteDoes  to  be  made  daily.  If  colleeUons  reached  V1,000,  and  paymeats  made  be- 
(an  maturity  to  be  renUUed,  lees  dlsoonnt,  for  uiUolpattoQ  of  payment.  Held; 
that  the  taotor  was  entitled  to  oommUalons  only  apon  the  amounts  aotoally  r*> 
wHlsdi 

Csse  submitted  on  agreed  statement. 

Aetiim  by  tbe  Hoekannm  Company  against  Lowell  Linctdn.  M  subsUtnted 
Ksignee  ot  John  F.  Fiommer  A  Go. 

Argued  beftne  Lariuekobb,  0.  J.,  and  Bookstavsb,  J. 

strong  A  Cadwaladert  for  plaintiff.  WWiam  B.  SomhUnotr,  tat  defend- 
ant. 

Bo(«BrATEit*  J.  The  qoestlonB  presented  for  determinaHoi  In  this  case 
are  the  same  as  were  presented  in  that  of  the  Sprlngrille  ManuflBCtoriiuF 
Company  against  the  same  defendant^  (ante,  76,)  and  argued  and  submitted 
at  the  same  time,  but  differ  in  this  important  particular:  The  SprtngTlIIe 
Company  had  only  the  nsual  agreement  between  prinotpal  and  factor,  while 
the  plainUfl,  a  corporation  mganised  under  the  laws  of  toe  state  of  Oonnectl- 
eut,  had  a  written  agreement  with  Fomeroy  ft  Flummer,  the  predecessors  of 
John  F.  Hummer  ft  Co.,  entered  Into  on  2d  of  Jannaty*  1884,  which  the 
plainUff  agreed  to  coBsign  goods  for  sale  to  Foment  ft  Hummer,  and  to  pay 
tbat  firm,  as  oompensanon  for  its  servloes  in  making  such  sales,  a  commis- 
sion of  6  per  cent,  upon  tbe  amount  thereof,  after  deducting  r^urned  goods, 
and  the  further  sum  ot  1  pw  cent,  for  all  other  expenses  «oept  actual 
freights,  and  to  make  payment  of  said  charges  and  oommlselons  within  rix 
days  of  reralpt  of  bills  for  same.  Fomeroy  ft  Flummn,  among  othw  things, 
sgreed  to  act  as  commission  merdiants  for  plaintiff,  to  receive  and  sell  its 
goods,  and  guarantied  to  the  plaintiff  the  prompt  payment  of  the  amount  of 
all  sales  nu^e  by  them.  They  also  agreed  that  all  sales  of  plaintiff's  goods, 
and  ail  entries  relative  to  tbo  same,  should  be  kept  by  them  In  separate  books 
ot  account,  which  books  were  to  Im  the  property  of  the  plaintiffs,  and  to  con- 
tain a  complete  record  of  all  transactions.  They  further  agreed  to  collect  Ui« 
amount  ot  all  aooonats  sold,  and  remit  the  same,  upon  the  respective  dates 
of  maturity,  by  check  to  the  treasurer  of  the  plaintiff;  such  remittances  were 
to  be  made  daily,  unless  the  amounts  received  were  less  than  SlfOOO,  in 
wbidi  case  the  remittance  might  be  delayed  until  It  reached  that  sum.  They 
also  agreed  that  the  guaran^  made  by  them  should  Include  and  cover  tbe 
timeoC  pajnent  of  «U  aoeouats  8(M  on  credit,  and,  U  the  aooonnts  were  not 
net  lij  Uie  parties  to  wtian  sold  on  tlieir  respective  dates  of  mainrityf  the 
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Brm  agreed  to  pay  and  remit  for  the  same  upon  the  said  dates  of  maturify  or 
not  later  than  six  days  thereafter.  If  Pomeroy  &  Plummer  received  pay- 
ments from  parties  to  whom  goods  were  sold  before  the  date  of  the  maturity 
of  such  pHyments,  they  were  to  remit  the  same  promptly  when  received,  dfr 
ducting  therefrom  the  usual  discounts  for  anticipation  of  payment  only.  Tb« 
agreement  contained  other  provisions  about  forwarding  weekly  sketches  of 
sales,  monthly  payments,  trial  balances,  and  so  on,  wiiich  it  is  not  material 
now  to  (insider.  When  John  F.  Plummer  &  Co.  succeeded  to  Pom^y  A 
Plummer,  on  or  about  the  2d  day  of  January,  1885,  tliis  agreement  was  con- 
tinued in  force  in  every  respect  as  between  the  plaintiff  and  the  firm  of 
Plummer  &  Co.  This  agreement  expressed  In  terms  as  strqng  as  the  EngUsli 
language  is  capable  of  that  Plummer  &  Co.  w.ere  to  remit  all  the  pnMseeds  ot 
■ales  to  the  plaintiff  with  the  exception  of  discounts,  and  their  comnklssioos 
were  not  to  be  deducted  by  them  from  the  amounts  at  sales,  but  were  to  be 
remitted  to  them  by  the  plaintifiT  within  six  days  after  receiving  bills  there- 
fdr.  Thus  by  express  agreement  no  lien  conld  attach  to  the  proceeds  of  sales, 
nor  was  the  firm  entitled  to  commissions  unUl  such  remittances  were  made. 
It  therefore  fcdlows  ttwt  Plummer  &  Co.  were  only  enlitled  to  commissions 
upon  such  proceeds  as  were  actually  remitted  to  the  plaintiff,  and  were  not 
entitled  to  any  commissions  upon  the  proceeds  not  remitted.  The  case  does 
not  show  whether  any  of  the  $18,000  of  commissions  claimed  by  the  assignee 
as  earned  were  upon  goods,  the  proceeds  of  which  have  been  remitted  to  the 
plaintiff,  and  If  suoh  be  the  fact  the  assignee  should  be  allowed  commtssioos 
upon  such  remittances  to  be  offset  against  the  general  Indebtedness,  as  pwnt- 
ed  out  in  BpringvilU  Manvfaaturtng  Co.  Ceue*  provided  Plummer  &  Co. 
were  not  acting  in  a  fiduciary  relation  to  the  plaintiff.  But,  as  we  have  not 
any  data  from  which  to  determine  the  amount  of  sucb  commissions,  it  fol- 
lows that  all  of  the  questions  submitted  to  the  court  for  decision  should  be 
answered  in  the  negative;  that  is  to  say.  no  commissions  wliatever,  as  tar  as 
appears  from  the  case,  are  .due  from  Uie  plaintiff,  or  collectible  by  the  as* 
aignee  of  Plummer  &  Co.,  on  sales  made  defencUint's  said  firm  since  Jannaiy 
1,  1890,  and  the  aasiguee  is  not  entitled  to  the  guaranty  commissions  upon 
the  sales  made  after  January  1.  1890,  and  there  Is  nothing  due  the  assignee 
to  be  set  off  against  the  amount  due  the  plaintiff  from  Plummer  A  Co. 
Judgment  is  ordered  accordingly,  without  costs  to  either  party  as  against  the 
otbu,  as  agreed  upon  by  the  parties  hereto. 


(Common  Pleas  <if  Kew  Tork  Ctty  and  Coun^,  OtntnU  T$rnk  June  lA^  UQOl) 

L  Ra.umoaj>  Comfanibs— Aooidikts  at  Cbobsihob. 

While  plaiutifTs  iotestate  was  atandiDg  at  a  railroad  oroaaing  ontalde  of  the 
westerly  track,  whioh  was  not  In  use  for  pasBluK  trains,  a  coal-oart  oolllded  with  a 
paaalng  train,  and  was  thrown  forward  upon  him,  Inflicting  InjaileB  whioh  oanaed 
nb  deatli.  The  trial  Judge  refused  to  charro  Uiat  If  the  negugenoe  of  the  driver 
of  the  cart  caused  the  aoodent  plaintiff  oonm  not  reoover.  bat  did  charge  that  there 
ooold  be  no  recovery  if  the  aoddent  was  oanaed  exeluslvely  the  nogUganoa  of 
the  driver.  Held  no  error. 

S.  NsaLtOENCB— Other  Accidbntb. 

Nor  was  it  error  to  refuse  an  Instruotlon  that,  In  oonsidering  whether  the  station- 
ing of  flagmen  by  def eodaot  waa  sufflolent  to  warn  persons  of  approaohlng  dangw, 
the  fact  that  it  did  not  ai^Mar  that  at  any  time  previons  an  aouoent  bad  ooonirea 
at  that  plaoe  must  be  taken  a*  conoluslve  proof  of  suoh  enlBdenclr. 

I.  Sun— What  CoHSTiTUTas. 

It  waa  proper,  however,  to  charge  that  If  a  sudden  and  instinctive  effort  on  the 
part  of  the  driver  of  the  cart  to  Moape  Impending  danger  after  reoelTing  warning 
thereof  resulted  in  tiu  aoddent,  there  not  being  suiBoent  time  to  form  an  intelU- 
gent  and  deliberate  Judgment  aa  to  the  best  means  of  mmp^  ne^lgenoe  waa  not 
unpntable  to  him. 
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i  flAm— CoSTBIBtlTOBT  NeOLIOBICOI. 

ft  WW  also  proper  for  the  trial  judge  to  mbmlt  to  the  jury  the  qoeatioD  of 
eedanVa  oontnbutorjr  negUganoe,  aa  under  the  otronmstaDces  tlM  qneatlon  whether 
be  need  proper  care  and  eantlon  waa  eminently  one  for  the  jory. 

I.  fillia— iKSTBDOnONB. 

The  mere  statement  of  the  trial  J  astioe  that  the  eroaaInK  waa  a  dangerous  one  was 
sot  subject  to  a  v&Ud  exception,  the  charge  having  left  all  easentlal  facta  to  bede- 

termined  by  the  Jury. 
Ik  Bin— Stidenos. 

The  exclusion,  as  exhiblta,  of  flags  alleged  to  be  similar  to  tbtt  one  need  by  the 
flagman  at  the  time  of  the  aooident,  and  the  testimwy  relating  to  tbarn,  did  not 
eoostitute  error  anoh  as  to  entitle  defendant  to  a  new  trlaL 

Appeal  from  tarla!  term. 

Action  by  John  Quill,  as  admintotratOT,  ete.*  against  the  Htvw  York  Cm- 
tnl  ft  Hadaon  Biver  Ballroad  Company.  There  was  a  verdlcA  tat  plalntUt. 
Jtom  the  Jndgment  enteied  thereon*  defendant  appeals. 

Argued  before  BooxBi'ArsR  and  Bsboboff,  JJ. 

Frank  LoomU,  ton  appellant.   Hugh  L.  Cole,  for  respondent. 

BnoHOFP,  J.    This  action  was  brought  to  recover  damages  for  the  death 
of  plaiatlfC^s  Intestate,  alleged  to  have  been  caused  by  the  carelessnen  and 
negligence  of  defendant's  servants  in  the  management  of  a  train  of  cars,  on 
the  29th  day  of  March,  1888,  at  One  Hundred  and  Thirtieth  street  and  North 
river,  in  the       of  New  York.   It  ^)pear8  that  the  road  of  the  defendant  at 
that  place  consisted  of  four  tradES,  and  that  at  the  time  of  the  accident  the 
decedent  was  standing  west  of  the  westerly  tra(^,  and  entirely  outside  of  it, 
ai  some  of  the  witnesses  assert;  or,  according  to  others,  with  one  foot  on  the 
westerly  rail  of  the  westerly  track,  which  track  at  the  time  of  the  accident 
was  in  nse  only  for  the  storage  of  defendant's  freight-cars,  and  not  for  the 
passage  of  Its  trains.   At  the  foot  of  West  One  Hundred  and  Thirtieth  street 
and  west  of  d^endant's  tracks  there  was  a  public  ferry  to  Fort  Lee,  N.  J., 
and  a  coal-yard  owned  by  one  Tone.   Murphy,  ttie  driver  of  a  coat-cnrt,  was 
proceeding  westward  along  One  Hundred  and  Thirtieth  street  towards  Tone's 
coal-yard,  and  had  nearly  succeeded  in  crossing  defendant's  tracks  when  the 
tail  end  of  his  cart  came  Into  collision  with  one  of  the  defendant's  freight 
trains  which  was  being  backed  in  a  southerly  Erection  across  One  Hundred 
and  Thirtieth  street.   The  collision  caused  the  coal-cart  to  be  thrown  forward 
in  a  westerly  direction  upon  plaintiff's  Intestate,  thus  inflicting  upon  him  the 
Injuries  which  caused  his  death  shortly  afterwards.   It  was  contended  on  the 
part  of  the  plaintitC  that  at  the  time  of  the  accident  the  decedent  was  in  a 
position  of  perfect  safety  to  himself;  that  the  collision  between  the  coal-cart 
and  the  defendant's  train  was  due  to  neglect  on  the  part  of  the  defendant's  serv- 
ants to  give  proper  and  timely  warning  of  the  danger  of  an  approaching  train  to 
persons  seeing  to  cross  the  railroad  at  One  Hundred  and  Thirtieth  street; 
that  peiwms  attwnpting  to  cross  the  railroad  at  One  Hundred  and  Thirtieth 
street  in  a  westerly  direction  were  prevented  by  Intervening  obstructions 
from  seeing  trains  coming  from  the  north  in  time  to  avoid  a  collision;  and 
that  Marpby  was  not  sufficiently  warned  by  defendant'a  flagman,  or  other- 
wise, to  afford  him  opportunity  of  avoiding  impending  danger.  Defendant 
on  the  other  hand  contended  that  trains  approaching  from  the  north  were  visi- 
ble at  a  distance  sufficient  to  warn  Murphy  of  the  danger  of  an  attempt  to 
cross  the  track,  and  to  allow  him  ample  opportunity  to  remain  in  or  to  reach 
a  place  of  safely,  but  that  not  heeding  the  warning  of  the  flagman,  or  the  bell 
of  the  approaching  train,  he  recklessly  proceeded  to  cross  the  track,  thus 
causing  the  collision  which  resulted  in  the  death  of  the  plaintiffs  intestate. 
Defendant  also  contended  that  the  decedent  himself  was  guilty  of  conbibu- 
tory  negligence  in  remaining  where  he  was  at  the  time  of  the  accident.  At 
tbe  trial  tbera  waa  testimony  in  support  of  the  several  contentions  of  the  par- 
ties to  this  action;  the  phiintifl  maintaining  that  the  decedent  met  his  death 
v.llN.T.s.no.2 — 6 
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solelj  through  the  carelessuess  of  defendant's  servHnta.and  the  defradant 
contending  that  the  negligence  of  the  plaintiff's  intestate  contributed  to  the 
injury,  and  also  that  the  accident  was  caused  wholly  by  the  recklessness  of 
Murpby.  Upon  this  conflicting  evidence  the  learned  trial  justice  submitted 
tbe  question  of  defendant's  negligence  and  tha  decedent's  contributory  negli- 
gence to  the  jury,  who  found  a  verdict  in  favor  of  plaintiff  for  SSiOOO. 

There  was  sufficient  evidence  to  sustain  a  finding  of  negligence  on  the  part 
of  the  defendant's  servants*  and  of  no  contributory  negligence  on  the  part  of 
tbe  decedent,  and  tbe  appellate  court  cannot  disturb  the  verdict  on  the  ground 
that  it  was  not  warranted  by  the  evidence.  The  trial  justice  was  requested 
to  charge  the  jury  that  if  the  negligence  of  the  driver  of  the  cart  caused  tbe 
accident  tbe  plaintiff  could  not  recover.  That  request  was  refused.  Tbe 
justice.  Iiowever,  charged  that  the  plaintiff  could  not  recover  If  the  accident 
was  caused  exclusively  by  the  negligence  of  the  driver  of  the  coal-cait. 
Neither  the  refusal  to  so  charge  as  requested  nor  the  charge  as  made  is  erro- 
neous. It  is  well  settled  by  an  abundance  of  drcisiona  that  for  the  injuries 
caused  by  the  concurrent  negligence  of  two  or  more  persons  any  or  all  are 


liable.    Booth  v.  Railroad  Co.,  78  N.  Y.  88;  Webster  v.  Railroad  Co.,  88N. 


The  trial  justice  charged  the  jury  that,  if  they  believed  the  stationing  of 
the  flagman  by  the  defendant  to  warn  i)er3ons  of  approaching  danger  was 
sufficient  for  that  purpose,  negligence  could  not  be  imputed  to  defendant  be- 
cause of  its  failure  to  provide  other  means  for  tbe  same  end.  But  he  de- 
clined to  Instruct  the  jury  as  requested,  that,  in  considering  the  sufficiency  of 
provision  by  flagmen,  the  fact  that  it  does  not  appear  that  at  any  time  pre- 
vious an  accidrat  had  occurred  at  that  precise  place  must  be  taken  as  con- 
clusive proof  of  such  sufficiency.  No  error  was  committed  in  that  declination 
to  instruct  the  jury.  The  question  under  consideration  was  the  negligent 
conduct  of  the  defendant's  servants  at  the  time  of  the  accident  to  tbe  plain- 
tiff's  intestate,  and  the  fact  that  there  was  no  proof  of  any  accident  at  that 
same  place  prior  to  the  one  resulting  in  his  death  does  not  appear  to  be  eitb» 
relevant  or  material  to  the  determination  of  the  question  at  issue. 

An  exception  was  also  taken  by  defendant  to  so  much  of  the  charge  as  stated 
that  if  a  sudden  and  instinctive  effort  on  tbe  part  of  the  coal-cart  driver,  Mur- 
pby, to  escape  impending  danger  after  receiving  warning  thereof  resulted  in 
the  accident,  there  not  Iwing  sufficient  time  to  form  an  intelligent  and  delib- 
erate judgment  as  to  the  best  means  of  escape,  negligence  was  not  imputable 
to  bim.  This  charge  was  proper,  and  is  well  sustained  by  authority.  Loto- 
erv  V.  Railtoay  Co.,  99  N.  Y.  158,  1  N.  £.  Bep.  608. 

It  was  proper  for  the  trial  justice  to  submit  to  the  jury  the  question  of  de- 
cedent's contributory  negligence  in  remaining  within  or  partly  within  the 
rails  of  the  westerly  track  at  the  time  of  tlie  approach  of  the  train  from  tbe 
north.  If  the  plaintiff's  version  of  the  accident  be  true,  the  decedent's  posi- 
tion was  one  of  safety  to  himself,  the  westerly  track  being  obstructed  by  de- 
fendant's cars,  and  not  otherwise  in  use,  and  being  at  such  a  distance  from  the 
main  down  track,  upon  which  thecollison  occurred,  as  to  render  it  practically 
impossible  for  the  decedent  to  receive  injury  from  the  approaching  train  with- 
out the  intervention  of  negligent  conduct  on  the  part  of  defendant's  servants 
or  others.  Hence,  under  such  circumstances,  contributory  negligence  could 
not  be  imputed  to  him  as  a  matter  of  law.  It  was  not  unlawful  for  him  to 
be  upon  tlie  westerly  track  upon  tbe  public  highway,  to  the  use  of  which  he 
was  as  much  entitlod  for  the  purpose  of  transit  as  was  tbe  defendant  for  tbe 
operation  of  its  road.  It  was  incumbent  upon  hira  to  use  proper  care  and 
caution  in  traveling  upon  tbe  public  highway  so  that  the  risk  of  injury  to 
himself  might  be  avoided,  and  whether  he  did  so  or  not  was  eminently  a 
question  of  fact  to  be  determined  by  the  jury.  Neither  did  tbe  statement  of 
the  learned  trial  justice  that  tbe  crossing  was  a  dangerous  one  amount  to  a 
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mifldirection.  It  was,  at  most,  a  itatement  of  his  opinion  upon  the  evidence. 
The  charge  fairlj  and  impHrtially  left  all  facts  necessary  to  support  a  verdici 
to  be  passed  upon  by  the  jury,  and  the  mere  statement  of  Iils  opinion  by  th& 
trial  justice  concerning  the  evidence,  not  involving  an  instruction  to  the  jury 
that  tliey  must  accept  as  true  a  fact  concerning  which  there  was  conflicting 
evidence  when  the  charge  directed  all  essential  facts  to  he  determined  by  the 
juiy,  waa  not  snbject  to  a  valid  exception.  Mcusoth  v.  President,  etc.,  64 
K.  T.  534.  And  though  the  particular  portion  of  the  charge  excepted  to 
may  have,  in  effect,  amounted  to  an  assumption  of  a  fact  which  should  have 
been  left  to  the  jury,  the  exception  to  It  would  be  nevertheless  insufScIent 
unaooooipanied  by  a  specific  r^uest  tlmt  the  fact  assumed  be  disposed  of  by 
tbe  juiy,  and  there  Is  oo  such  request  befors  as.  Malhrjf  v.  BaUroad  Co,, 
S  Abb.  Dec.  139. 

Tbe  only  exception  urged  by  the  defendant  to  the  rulings  of  tbe  learned 
trial  Justice  on  the  admission  or  exclusion  of  evidence  taken  upon  the  trial  ta 
tliat  relating  to  tbe  defendant's  unsucceesf  ut  attempt  to  introduce,  as  exhibita, 
Che  flags  alleged  to  be  similar  to  the  one  used  by  the  flagman  at  the  time  of 
the  accident.  The  exclusion  of  these  flags,  and  tbe  testimony  relating  to 
them,  did  bot  constitute  error  of  so  grave  a  character  as  to  entitle  the  defend- 
ant to  •  new  trial.  The  flags  sought  to  be  Introduced  were  not  the  only 
means  available  to  the  defendant  for  tbe  purpose  of  illustrating  the  one  used 
by  defendant's  flagman  when  the  collision  complained  of  occurred,  and  thej 
canoot  therefore  tw  said  to  have  been  material  aud  necessary  instninienfai  n 
evidence  for  tiie  defenssi  The  judgment  should  be  affirmed,  with  eosts  t» 
the  respondent. 


(Common  Pleat  of  ^ew  TorK  Cttu  and  County,  General  IWm.         HA,  18B0.)- 

L  PaXTHBBSBIP— EVIDBKCB  of. 

In  an  BotioD  tgainst  Beveral  defendants  for  InJnrleB  sustained  npon  a  toboggan: 
slide,  eTidencesbowlngthatonedefeiKla&tblred  themnndafor  theoseof  aoo^ 
psoy;  that  another  paid  Ulls  In  oonneotlon  with  uie  slide  as  treasnrer  of  the 
oompany:  and  that  two  other  defendants  inspected  toWgans  and  other  goods,  and. 
ordered  the  lame  to  be  sent  to  the  grounds,— Is  Insiifflclent  to  anthorlas  a  flndiiig 
(tf  UabUtly  as  paitners  tor  pecional  h^nrlea  sDatalned  in  %bm  operitfcD  of  the 


I.  OoBMunoKO— OaaA>iSAno]i--C(njiA.nDux«  A«uo& 

A  oertifloate  of  laowporation  was  issued  to  residents  of  New  Toife  by  the  secre- 
tary of  state  of  West  Virginia,  under  Code  W.  Va.  1884,  c.  84,  f  10,  which  proTldes 
that  "when  a  oerttflcate  of  Inoorporation  shall  be  issued  by  the  seoretary  of  state 
pnrsnant  to  this  ohapter,  the  oorporators  named  In  the  agreenmtt  raoltea  therein, 
waA  who  abaU  have  signed  the  same.  *  «  •  shall,  from  the  date  of  si^  oertlft- 
oate,  *  *  *  be  a  corporation  by  ibe  name,  and  for  the  purposes  and  business,, 
therein  speclfled. "  Tbe  corporation  was  organized  under  such  certificate,  and  waa 
engaged  in  the  business  therein  spedfled.  Beld,  that  it  oonld  not  be  objected  in  an 
aowm  against  the  oorporatlon  for  perstHial  Inlanea  that  In  ita  orgaalsation  the  oor- 
ponittou  Titdated  a  further  provisun  of  the  Code  of  West  Virginia  that  every  di- 
rector moat  be  aresldant  of  that  state,  wdess  It  Is  otherwise  provided  ^ 
law. 

Exceptions  ftom  trial  term. 

Action  by  Frances  E.  Demareat,  an  infant,  etc.,  against  James  A.  Flack, 
Hugh  J.  Gzmnt,  Alfred  de  Cordova,  Frank  Hardy,  and  Gabriel  Case,  oompoa- 
ittg  tbe  Ameriea*s  Winter  Gamival  Oompany.  The  complaint  was  dis- 
missed, and  plaintlfl^s  exceptions  wete  ordered  heard,  in  fltat  instance,  at  gen- 
ual term. 

Argued  before  I(Abbxmobx.  0.  J.,  and  Booxstatkb.  J. 

Bmaman  MUler,  for  plaintiff.    W.  Sourke  Cochran,  £or  defendants. 


Labkbmoks;  0.  J.  This  Is  an  action  for  damages  for  personal  li^aries  sns- 
tained  by  tbe  plaintiff  npon  a  toboggan  slide,  on  January  20, 1888.  Tba 
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SremiseB  apon  which  said  slide  was  situated  were  owned  by  the  New  York 
iri  ving  Club.  The  complaint  allies  that  the  defendants  **  were  a  joint  stock 
c-nmpany  doing  business  io  the  city  ct  New  Toxic  under  the  nume  and  style 
of  ^America's  Winter  Carnival  Company,'  and  tliat  said  defendants  were,  and 
still  are*  the  owners  thereof.**  No  proof*  however,  wus  offered  to  show  that 
the  defwdants  had  organized  or  constituted  a  "joint  stock  company,"  as  that 
term  Is  understood  under  the  statutes  and  adjudications  of  the  stiUe  of  New 
York.  Even  if  such  proof  bad  been  made,  as  the  number  of  persons oompos- 
Ing  the  alleged  "Joint  stock  company**  would  have  been  less  than  seven,  such 
allegation  would  have  had  little  legal  siirnlficance,  because  plaintiff  would 
have  been  obliged,  as  she  has  done,  to  sue  the  members  thereof  as  partners, 
and  not  to  sue  the  alleged  conipany  In  the  name  of  its  president.  Code  Civil 
Proc  §  1919.  In  any  view  of  tlie  matter,  therefore.  It  was  incumbent  upon 
the  plaintiff.  In  order  to  maintain  this  action,  to  show  tbat  the  defendants 
were  jointly  Interested  in  operating  the  tobogKHU  slide  upon  which  the  acci- 
dent happened.  Even  making  all  possible  itllowance  for  the  difficulty  nnder 
which  the  plaintiff  labored,  in  being  compelled  to  call  hostile  witnesses  for 
proof  on  this  point,  we  cannot  hold  that  a  prima  facie  case  was  made  out. 
The  witness  Jones  testifies  that,  if  be  remembered  rightly,  these  grounds  were 
let  hj  the  New  York  Driving  Ciub.  for  the  purpose  of  putting  up  these  tobog- 
gan slides,  to  the  present  defendants.  On  cross-examination,  however,  he 
says  that  the  only  one  of  them  who  personally  agreed  with  him  as  secretary 
of  the  New  York  Driving  Club,  or  with  the  executive  committee  thereof,  to 
take  the  place,  was  the  defendant  Case.  He  further  avers  that  "the  Amer- 
ica's Winter  Carnival  Company  was  the  tenant  which  had  possession  at  those 
grounds  on  which  ran  this  toboggan  slide;"  tbat  he  regarded  himself  as  an 
employe  of  tbat  company;  and  tliat  he  was  paid  for  his  services  as  manager 
tbereof,-by  the  check  of  Mr.  de  Cordova,  as  treasurer  of  the  Winter  Carnival 
Company.  The  testimony  of  the  witness  Ornnl  Is  to  theeffect  that  the  Amer* 
lea's  Winter  Carnival  Company  constructed  toboggan  slides  in  Fleetwood 
Park,  and  that  he  was  a  stockholder  in  such  corporation.  The  fact  that  the 
defendants  Case  and  Grant  inspected  toboggans  and  other  goods,  and  ordered 
the  same  to  be  sent  to  Fleetwood,  is  not  sulBclent  to  charge  them  with  liabil- 
ity, either  individually  or  as  partners  with  tiielr  co-defeudants.  Such  acta 
on  their  part  miglit  have  been  performed  as  agents  for  and  in  Uie  interest  of 
America's  Winter  Carulval  Company.  It  appears  that  for  the  services  of  the 
witness  Cook  as  dvil  engineer,  in  drawing  tlie  plans  and  specifications  for  the 
slides,  he  also  was  paid  by  a  check  signed  by  ilr,  de  Cordova  as  treasurer. 
Even  If  no  evidentre  of  Incorporation  had  been  introduced,  we  should  have 
been  obliged  to  liuld  tbat  the  record  discloses  no  facts  from  whitdi  a  jury  would 
have  been  authorized  to  find  a  liability  as  partners,  for  any  debts  contracted 
or  damages  sustained  in  the  operation  of  said  slides. 

But  it  does  appear  that  a  certificate  of  incorporation  was  filed  under  the 
laws  of  tiie  state  of  West  Virginia,  on  or  about  the  12th  day  of  December, 
1887,  and  that  these  defendants  became  stockholders  in  the  company  so 
formed.  The  Code  of  West  Virginia  Is  in  evidence,  and,  in  section  10  of 
chapter  54  thereof,  provides  that  "  when  a  certificate  of  Incorporation  aliall 
be  issued  by  the  secretary  of  state,  pursuant  to  this  chapter,  the  corporators 
named  In  the  agreement  recited  therein,  and  who  have  signed  the  same,  and 
their  successors  and  assigns,  shall,  from  the  date  of  the  said  certificate  until 
the  time  designated  in  the  said  agreement  for  the  expiration  thereof,  anless 
sooner  dissolved  according  to  the  law,  be  a  corporation  by  the  name  and  for 
the  purposes  and  business  therein  specified."  It  also  appears  that  the  aeore- 
tary  of  stete  of  West  Virginia  Issued,  under  the  great  seal  of  said  state,  the 
certificate  provided  for  by  section  9  of  chapter  54  of  said  Code,  which  offi- 
cially declared  the  America's  Winter  Carnival  Company  to  be,  from  said  12th 
day  of  December,  1887,  a  corporation,  to  be  known  by  said  name,  and  to  ex- 


C.P.N.YO 


DEUARE8T  «.  VLACK. 


85 


Ist  for  the  purposes  set  fortli  in  the  said  certificate  or  sgreement.  Jn  Ohureh 
T.  Pickett,  19  X.  Y.  485,  It  was  held  that  "two  things  are  necessary  to  be 
shown  In  order  to  catobllsh  the  existence  of  a  corporation  d«  faeto,  to-wit: 
(1)  The  existence  of  a  charter  or  some  law  under  which  a  corporation  with 
the  powers  assumed  might  lawfully  be  created;  and.  (2)  a  user  by  the  party 
to  the  suit  of  the  rights  dalmed  to  be  oonf erred  by  such  charter  or  law.** 
We  think  the  defendants  have  established  both  tlie  pr^umptlTe  l^islative 
organization  and  the  user  prescribed  by  the  case  cited.  It  is  ai:gued  that  the 
America's  Winter  Carnival  Company  is  not  a  legally  existing  corporation,  of 
which  the  courts  of  this  state  can  take  cogpiizance,  because  of  alleged  irregu- 
larities of  action,  and  failure  to  comply  with  statutory  requirements  on  the 
part  of  the  corporation  and  its  directors  and  officers.  The  [loint  is  especially 
Insisted  on.  that,  as  the  Code  of  West  Virginia  prescribes  that  every  director 
must  be  a  resident  of  that  state,  unless  it  Is  otherwise  provided  by  a  by-taw, 
and  as  all  the  directors  of  said  company  are  residents,  not  of  West  Vl^nia, 
but  of  New  ToA,  and  no  by-law  authorizing  this  Innovation  is  shown,  the 
attempted  organization  is  nugatory,  and  the  would-be  stockholders  must  be 
treated  merely  as  partners.  But,  outside  of  the  language  of  section  10  of 
^pter  54,  above  quoted,  which  expressly  provides  thHt  from  the  date  of  the 
oertlBcate  the  signers  thereof  and  their  successors  shnll  be  a  corporation,  we 
are  of  opinion  that  well-settled  rules  of  law  in  this  us  well  as  other  states  of 
the  Union  would  defeat  plainttfl's  contention.  In  the  early  and  well-known 
case  of  People  v.  Manhattan  Co.,  9  Wend.  351,  It  was  held  that,  although 
Incorporation  had  been  granted  upon  condition  that  the  company  should, 
within  10  .years,  furnish  a  supply  of  pure  water  to  such  persons  as  chose  to 
avail  themselves  of  the  same,  and  the  time  so  provided  bad  expired,  the  pro- 
viso was  not  a  condition  precedent,  but  a  defeasance;  that  Ihecorporation  had 
come  Into  being,  and  still  existed;  and  that,  therefore,  it  was  not  compelled 
to  set  forth  the  condition,  and  ^lege  performance  thereof,  even  to  show  a 
present  right,  as,  in  judgment  of  law,  a  corporation  once  shown  to  exist  Is 
presumed  to  continue  until  the  contrary  is  shown.  In  Eaton  v.  Aaptntoall, 
19  N.  T.  119,  it  was  held  that  a  defect  in  the  proceedings  to  organize  a  cor- 
poration is  no  defense  to  a  stockholder  in  a  suit  to  enforce  his  individual  lia- 
bility, he  having  participated  In  its  acts  of  user  as  a  corporation  de  feicto. 
Here  it  appeared  that  a  certificate  of  incorporation  had  been  Hied  under  the 
laws  of  Hew  York,  but  that  the  10  per  cent,  of  the  capital  required  by  the 
general  act  to  be  paid  in  had  not  been  so  covered  into  the  treasury;  "yet  the 
company  elected  its  olllceia,  hired  an  office  in  the  city  of  New  York,  and 
went  into  actual  operation  there  as  a  corporation."  In  the  opinion  it  was  said 
that  "when  its  corporate  existence  has  been  thus  established  the  plaintiffs 
would  not  have  been  permitted  to  prove,  as  a  defense  for  them,  the  facts  re- 
lied upon  bythe  d^endants,  for  the  familiar  reason  that  the  right  of  a  cor- 
poration to  sue  cannot  be  inquired  into  collaterally.  Thus  it  will  be  seen 
that  this  corporation,  though  not  a  valid  corporation  in  point  of  law.  may 
carry  on  its  enterprises,  have  Its  day  in  conrt,  and  divide  its  revenue  among 
the  holders  of  the  sliares  of  Its  capital,  until  the  state  shall  interpose  and  ask 
that  it  be  dissolved;  and  that  the  only  real  necessity  of  complying  with  the 
statute  in  relation  to  the  payment  of  the  10  per  cent,  was  to  prevent  proceed- 
ings in  behalf  of  the  people  to  put  an  end  to  Its  corporate  functions."  This 
case  has  been  largely  cited  in  oiir  own  courts,  and  often  quoted  and  followed 
in  the  tribunals  of  sister  states.  In  Palmw  v.  Lawrence,  3  Sandf.  161,  it 
was  held  that  a  certificate  made  and  filed  for  the  purpose  of  organizing  a 
banking  association,  If  in  conformity  with  the  terms  of  the  act,  is  evidence 
that  the  provisions  of  the  statute  have  been  complied  with,  and  that  the  com- 
pany was  duly  organized,  and,  further,  that  a  defendant  who  has  contracted 
wltb  a  corporation  de/aeto  will  not  be  permitted  to  allege  any  defects  in  its 
organization,  as  aifeoUng  its  capacity  to  contract  or  sue,  all  sadi  objecttons 
being  arallabla  only  to  the  sovereign  power  of  the  state. 
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Ib  Mum-ttoout  T.  BaUroad  Co.,  24  Biich.  S89.  the  rale  was  stated 
CooLETf  J.(  «8  follows:  "It  is  obTious  that  lUI  questions  of  r^alatity  In  tb« 
iproceedings  on  the  part  of  the  associates  in  taking  upon  themselves  corporate 
tanetions,  purporting  to  emanate  from  its  sovereignty,  are  questions  which 
-oonoern  the  state  rather  than  indlvidualB,  and  should  oiilj  be  raised  in  a  pro- 
■eeeding  to  whidi  the  state  has  seen  fit  to  make  itself  a  party."  In  a  later 
■case  in  Bank  V.  Statu,  38  Mich.  779,  it  was  held  that  where  a  body  pro- 
fessing to  be  a  corporation  had  been  dealt  with  expressly  as  sacb,  those  who 
have  so  dealt  with  it  cannot  question  its  corporate  existence  for  the  purpose  of 
charging  its  members,  individually  or  as  partners.  See,  also.  Stout  t.  ZtUU^ 
48  N.  J.  Law*  699,  7  Att.  Rep.  362;  Bank  t.  Almy,  117  Mass.  476;  SooUty  v. 
P«rry,  6  X.  H.  164;  Petroleum  Co.  t.  Wear«,  27  Ohio  St.  343;  Categv.  &alU, 
94  U.  S.  678;  Bank  t.  Willard,  25  K.  Y.  575;  MaFarlan  v.  Insumtw  Oo„ 
4  Denio,  892.  In  Water-  Worka  t.  San  Francieeo,  22  Cal.  484,  it  was  ex- 
pressly held  that  omissions  or  Irregular  performances  rating  to  the  organlzar 
tion  of  a  corporation  can  only  be  investigated  in  adirect  proceeding  instituted 
by  the  state  for  that  purpMe,  and  not  in  a  collateral  aiAion.  Especially  waa 
this  thought  to  be  the  rule  with  regard  to  t^tAi  which  are  not  made  prerequi- 
site to  the  exercise  of  corporate  powers,  but  which  operate  as  a  forfeiture. 
On  this  latter  point  see,  also.  Mining  Co.  v.  Woodintrjf,  14  Cal.  424.  There 
is  an  overwhelming  current  of  authority  throughout  the  United  States  on  the 
point  that,  where  a  corporation  has  once  come  into  actual  existence,  through 
the  due  observanoe  of  the  original  formalities  required  for  that  purpose,  sut>> 
sequent  omissions  or  Irr^ularitles  in  the  completion  of  Its  organization  or 
the  prosecution  of  its  business  shall  not  be  available  as  a  defense  in  matters 
of  contract,  either  to  the  corporation  itself  or  its  directors  or  stockholders,  and 
cannot  be  taken  advantage  or  by  outsiders  who  have  had  business  deailnga 
with  it.  We  have  not  been  able  to  discover  any  reported  case  in  w^hich  it  was 
attempted  to  raise  thia  point  in  an  action  on  tort,  but  we  cannot  see  why  the 
same  principles  should  not  apply.  Here  it  is  shown  that  the  certificate  of  in- 
■corporation  waa  regularly  executed  and  filed,  and  the  secretary  of  state  of 
West  Virginia  duly  certifies  to  such  facts.  User  on  the  part  of  the  company 
1b  shown  by  the  testimony  of  all  the  witnesses  as  to  the  usual  methods  of  con- 
ducting business.  Within  the  reasoning  of  the  authorities  above  cited,  Amer- 
ica's Winter  Carnlyai  Company,  as  far  as  the  outside  world  was  concerned, 
was  a  de/aoto  corporation,  able  to  contract  debts,  and  liable  for  the  payment 
thereof,  as  well  as  for  all  damages  sustidned  by  its  customers  through  the  n^ 
ligence  of  its  emplus  es.  la  Bank  t.  Almyt  117  ISaaa.  476,  which  follows  the 
general  current  of  authority  upon  the  point  in  question,  it  was  held  that, 
when  a  certificate  of  organization  had  been  Issued  by  the  secretary  of  the  com- 
monwealth to  members  of  a  proposed  corporation,  in  accordance  with  the 
statute,  said  corporators  were  not  liable  as  partners  byreason  of  having  trans- 
-acted  business  before  the  whole  of  the  capital  stock  had  been  paid  in,  although 
this  was  in  direct  vicdatlon  of  the  statute  on  the  subject.  In  that  case  it  was 
said  by  Gbat,  C.  J.,  that  this  defect  would  not  have  prevented  a  suit  t^inst 
the  corporation  Itself;  and  that,  therefore,  the  stockholders  should  not  be  held 
personally  liable.  In  the  case  at  bar,  the  non-compliance  with  the  subsequent 
statutory  formalities  would  not  have  been  abartoasuitagainst  the  America's 
Winter  Carnival  Company,  and  the  reason  for  exempting  the  stockboldeiB 
from  individual  liability,  because  the  remedy  exhits  against  the  company  it- 
self, applies  with  equal  force.  A  further  consideration  advanced  by  Chief 
Justice  Obay  was  that  the  case  of  stockholders,  in  a  corporation  whicli  may 
have  been  imperfectly  organized,  is  not  analc^us  to  the  case  of  a  limited 
partnership,  for  the  reason  that,  in  the  latter  instance,  theintention  Is  to  form 
a  partnership  of  some  kind;  and  the  statute  expressly  provides  that  if  the 
technical  formalities  are  not  observed,  the  partnership  shall  be  an  ordinary 
one,  and  Its  members  liable  in  aolido.  In  that  case,  as  in  the  case  at  bar,  there 
was  no  intention  to  form  any  jHutnecship  at  all,  and  we  approre  of  the  sag- 
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gflstioB  of  the  learned  chief  Justice  of  Masaachasetts  that,  under  each  clrcum- 
atancea,  tbere  is  no  statutory  anthortty,  and  there  would  be  no  Just  ground* 
foraaddlfng  certain  stockholders  with  liability,  the  nature  of  vMcb  they  bad 
nertr  contemplated.  The  exception  should  be  orerruled,  and  judgment  or- 
dend  toe  tbe  aefendauta*  with  coats. 


HX&TH  0.  FOBBB8. 

(OMv  OoMrt  or 'Tew  rorik,  mal  Tnm  VebnarrlS.  UBO;) 
Con  A I  .LOWAJoa  TO  DanKDjLKT— Sbparati  Ci.inas  or  AcmoR. 

Wbere  a  complaint  teta  forth  two  lepsntte  oaosee  of  aoUon,  one  of  wbldi  la 
dtonUased  and  a  rerdlot  for  plaiaUft  is  fonnd  on  the  otbar,  defendant  la  not  wtltlad 
to  ODBta  under  Code  CiTll  Froc  N.  T.  I  8234,  providing  that  where  the  oomplalnt 
aeta  forth  septuate  causes  of  action  on  which  Issues  01  fact  are  joined,  and  plain* 
tiff  rsoorers  on  one  or  more  of  such  iBsues,  "and  the  defendant  upon  the  other  or 
ethan, "  each  party  i>  entitled  to  coata  against  his  opponent,  as  nothlay  but  a 
■peetflo  verdloi  iat  defsodant  aa  to  snoh  cause  of  aoUon  wlU  soiBoe. 

Action  by  Frands  Heath  against  W.  0.  Forbes  as  assignee  for  an  Insolv- 
ant  firm,  on  two  causes,  viz.:  for  an  amount  due  oa  a  claim  owed  by  firm; 
and  for  an  amount  due  OQ  a  claim  guarantied  by  firm.  Defendant  moves 
£ora  MW  taxation  of  costs.  Code  Civil  Froc.  g  3234.  provides  that  in  the 
aetiona  speeifled  in  section  8228,  **wherela  the  complaint  sets  forth  separately 
two  or  more  causes  of  action,  upon  which  Issues  of  fact  are  joined,  if  tha 
plaintift  recovers  upon  one  or  more  of  these  issues,  and  the  defendant  upon 
the  other  or  others,  each  party  is  entitled  to  oosta  against  tbe  advorse  parfy, 
onleea  it  is  certified  that  tlie  snbatanllal  cause  at  acUon  was  the  same  upon 
each  iasne.**  ^o. 

Aibtrt  S,  AUeHmnft  for  plaintift.  P.  P,  Pope,  for  defendant 

MoAoAM,  C.  J.  Tbe  clerk  properly  refused  to  tax  the  defendant's  costs. 
See  Cooper  V.  Jolly,  80  Hun.  224,  afBrmed,  96N.  Y.  667;  Sriffge  r.  Allen,  4 
HiU,  538;  WUliard  r.  Strachan,  3  CivU  Proo.  R.  452;  Crosley  t.  Cobb,  42 
Has,  167;  Rted  v.  Batten,  6  K.  Y.  Sapp.  708.— which  must  prevail  against 
tbe  eaae  reported  in  41  Hun,  249.  (Blaahfi^d  y.  BlaaJ^field,)  Tbe  rule  as 
settled  aeems  to  be  that  to  entitle  a  defendant  to  costs  In  a  case  where  be 
snecseds  as  to  one  of  several  causes  of  action,  nothing  short  of  a  specific  ver- 
diet  In  his  favor  as  to  such  cause  of  action  will  suffice.  Action  clerk  af- 
ftnncd.  Sae  JHmmt  v.  AbamOrolA,  18  Civil  Froc.  B.  484. 


GonVKRKSUB  4t  ol.  0.  NATIONAL  loK  Go..  (two  cases.) 
(AlpmM  Cour^  Omeral  Term,  Second  jDaportment  September  81  ISM.) 
t.  Watiss  axo  WATBB-CotTRns— Pons  OB  Stbum. 

A  body  of  water  about  half  a  mile  long  and  a  quarter  of  a  mile  wide  in  the  broad- 
est part^  fed     two  streams,  whioh  has  no  current,  and  Uw  bed  of  irtUoh  is  shaped 
Uke  the  bowl  of  a  spoon,  with  a  depth  of  10  feet  in  plaees,  and  a  ahwgish  oauet, 
4  faet  In  depth,  la  a  pond  or  lake,  as  dlatiDgulshed  from  a  stream  or  rfrer.  Pun, 
diaaenting. 

&  BODITDAKiaS— IiAITD  ABtTTTnTO  OTt  PoiTO. 

A  deed  of  land  borderiuff  on  a  noD>navigable  lake  or  p<md,  oonmeuoing  at  a  known 
■oanment  im  the  shore  of  tbe  pood,  and  running  thenoe  "atoag  said  pond  to  tbe 
ODtlet  thereof,  **  oonveTS  only  toe  land  to  low-water  mark  and  not  to  the  center  of 
tbe  pood.  Disapproving  L&lyard  v.  Ten  Eydk,  86  Barb.  13S. 
%.  ADrBBSa  FossBSsioir— OoTTmo  Iob. 

CattiBg  loe  on  a  pond,  and  oooopying  a  part  of  the  sarfaoe  with  men  and  boraes 
for  this  porpoae  daring  a  few  wewu  or  every  winter.  Is  not  solBoteDt  possession  or 
eeeogtooD  to  constitote  an  adverse  poB&esgioo,  whioh  will,  in  20  yeara,  ripen  into 

^  BsroFFSL— 1»  Pais. 

Tbe  owaer  of  tbe  lead  andar  the  water  of  a  pond  Is  not  estopped  to  deny  tbe 
iSiHA  of  aa  adjoiniag  owaer  to  tSke  lea  frina  tfispoadt  by  reasm  vt  tbsa^ea- 
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dltnre  of  money  on  inch  adjoining  premtsee,  for  tbe  purpose  of  the  bnsUiesB  of 
outtiDK  ice  from  the  pood,  where  the  owner  of  the  pond  did  not  know  of  such 
ezpeadltare,  and  the  adjoining  owner  haa  not  been  influenoed  by  the  conduct  of  tbe 
owner  of  the  pond. 

Appeal  from  special  term,  Putnam  county. 

Two  actions  by  Mary  M.  Oouverneur  and  others  against  tbe  National  los 
Ck>mpan7  inasMrtion  of  tbelr  right  and  title  to  the  premiBes  in  question, 
which  may  be  generally  described  as  tbe  lands  under  water  and  the  water  of 
Groton  lake  or  Hinckley  pond  in  Putnam  county,  a  natural  pond  or  lake  about 
half  a  mile  long,  and  a  little  less  than  a  quarter  of  a  mile  wide.  In  its  broadest 
part,  oval  in  shnpe,  and  covering  somewhat  over  45  acres.  The  bed  of  tbe 
lake  Is  shaped  like  the  bowl  of  a  spoon,  deepest  in  the  middle*  where  it  is 
about  16  feet  deep,  and  shoaling  towards  the  sliore  on  all  sides,  and  Is  so 
shaped  that  if  tbe  lake  were  drained  below  tbe  depth  at  which  either  the  in- 
lets enter  it  or  tlie  outlet  leaves  it,  there  would  remain  a  body  of  water  of 
Bubatantialty  the  shape  and  nearly  the  size  of  the  lake  at  present.  Tliis  lake 
or  pond  was  included  in  a  large  tract  of  land,  embracing  Putnam  county, 
patented  to  Adolph  Philips  by  King  William  III.,  in  1697;  and  the  plainUfEa 
are  the  heirs  at  law  and  successors  in  interest,  through  divers  descents,  de- 
vises, and  conveyances  of  said  Adolph  Philips.  The  plaintiffs  and  their  an- 
cestors, by  a  series  of  deeds,  made  between  1796  and  1845.  conveyed  away 
all  the  land  around  the  pond.  Defendant  claims  that  it  and  ita  predecessors 
in  interest  have  cut  and  gathered  ice  on  this  pond  for  the  New  York  market 
every  winter  since  the  winter  of  1850-51,  while  owning  and  occupying  land 
bordering  on  the  pond,  and  while  having,  since  1854,  also  a  quitclaim  deed  to 
the  pond  itself,  aa  a  separate  parcel  from  the  upland,  described  as  "a  certain 
pond  called  'Groton  Lake'  or  'Hinckley  Pond,*  in  the  town  of  Patter- 
son," etc.  A  part  of  the  time  they  have  loaded  the  Ice  directly  onto  tbe  care 
from  the  pond,  And  sent  it  to  market.  At  otiier  times,  particularly  since 
1867,  tliey  have  stored  it  in  ice-houses  built  by- them  on  a  small  tot  of  land 
owned  by  them  west  of  the  pond,  but  separated  from  the  pond  by  the  land  of 
the  New  York  A  Harlem  Railroad.  With  the  exception  of  a  short  distance 
at  the  north-east  corner  of  the  pond,  and  the  portion  on  the  west  side  occu- 
pied and  owned  by  the  New  York  &  Harlem  fiailroad  Company,  the  defend- 
ant owns  the  entire  shore  line  of  the  pond,  having  purchased  from  tbe  ad- 
joining owners  for  the  purpose  a  strip  10  feet  wide  along  the  shore  on  the 
east  side  and  south  end.  The  further  facts  appear  In  the  opinion.  The  de- 
fendant claims  (I)  that  tbe  deeds  given  by  the  plaintiffs  and  their  ancestora 
to  tbe  land  around  the  pond  conveyed  the  land  to  the  center  of  the  pond;  (2) 
that  the  defendant  had  acquired  title  to  tbe  pond  and  the  lands  under  the  water 
of  thepond  by  adverse  possession;  (3)  that  defendant  had  acquired  a  prescrip- 
tive right  to  cut  ice  on  the  pond;  (4)  that  the  plaintiffs  were  estopped  from 
denying  defendant's  right  to  cut  ice  on  the  pond  by  reason  of  the  expenditures 
made  by  tbe  defendant  for  the  purposes  of  its  ice  business  on  Its  lands  at  the 
pond.   There  was  judgment  for  defendant,  and  plaintiffs  appeal. 

Argued  before  Dykman,  Pratt,  and  Cullkn,  JJ. 

Warner  A  Trayer,  {John  De  Witt  Warner  and  -ff.  A.  BretosUr,  of  connsel,) 
for  appellants.  Close  t&  Robertsont  {Calvin  Frost  and  if.  A,  MoJBride,  of 
counsel,)  for  respondent. 

Dteman,  J.  Tbe  defendant  claims  tbe  right  to  Hinckley  pond,  and  baa 
appropriated  the  same  to  its  own  use  for  the  purpose  of  gathering  ice  from  its 
surface  for  commercial  purposes,  and  two  actions  have  been  commenced 
against  it  by  the  plaintiffs,  one  for  the  recovery  of  tbe  premises,  and  the  other 
for  the  recovery  of  damages  for  their  unlawful  invasion.  The  pond  is  a 
small  natural  lake  bounded  on  the  east  and  west  by  mountains,  and  on  tbe 
north  and  south  by  very  low  swamps.   It  is  fed  by  two  streams  from  the 
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KHith,  one  of  whleb  la  a  Uttle  brook  at  the  Bonth-west  corner  that  emptlea 
into  the  awamp.  and  loses  its  Identity  there,  before  it  reaches  the  pond.  The 
other  la  at  the  south-east  corner,  constituting  a  small,  well-deQued  stream  at 
its  month.  The  outlet  is  Muddy  brook  at  the  northnsast  corner,  and  that  is 
a  hoy,  slu^isb  brook,  running  to  the  north  with  very  Itttle  descent  The 
pond  is  shaped  like  the  bowl  of  a  spooni  and  Is  16  feet  deep  In  places,  while 
the  outlet  is  4  feet  deep.  It  baa  no  thread,  and  possesses  none  of  the  character- 
istics of  a  stream.  There  \a  no  current,  and  can  be  none;  and  the  finding  of 
the  trial  Judge  on  that  subject  is  against  the  evidence  and  against  the  possibility. 
With  two  small  streams  from  opposite  points  coming  from  a  low  swamp,  and 
a  slow  outlet  on  the  north<eiist  corner  only  4  feet  deep,  and  a  pond  16  feet  deep 
in  the  center,  there  can  be  no  current  and  no  thread.  There  Is,  of  course,  a 
general  movement  of  the  water  towards  the  outlet,  but  it  Is  imperceptible,  and 
the  pond  is  not  the  widening  or  spreading  out  of  a  stream,  and  it  is  not 
the  eonflnence  of  two  streams,  because  one  of  the  streams  from  the  south 
nerer  reaches  the  pond  in  the  shape  of  running  water.  Neither  waa 
the  pond  ever  called  "Uuddy  Brook."  That  notion  Is  insinuated  into  the 
iM^nts  of  the  respondent  on  this  appeal,  and  seems  to  have  been  imbibed 
by  the  judge,  but  It  is  entirely  erroueous.  The  conception  was  extracted 
from  a  deed  of  conveyance  from  Margaret  Ogitvle  to  Abner  Crosby  for  200 
Kiea  of  land  on  the  east  side  of  the  pond,  the  boundaries  of  which,  begin- 
ning at  a  hickory  tree  20  chains  and  34  links  east  of  Muddy  brook,  have 
this  for  tlie  third  course,  to>wit:  "Xorth,  sixteen  degrees  wrat.  four  chains 
and  seventy-Dine  links  to  Muddy  brook," — but  that  this  language  indicates 
the  outlet,  and  not  the  pond,  is  shown  conclusively  by  the  words  immediately 
fdlowing,  which  are:  "And  down  the  same  as  it  runs  until  it  bears  due 
west  from  the  aforesaid  hic-kory," — the  place  of  beginning.  Moreover,  In 
tbe  year  1813,  adeed  of  conveyance  was  made  by  the  same  family  to  Josbna 
ud  Samuel  Mabie  for  land  on  the  west  side  of  the  pond,  which  contained 
this  language  in  the  description  of  the  premises  after  reaching  the  pond  on 
tbe  west  side;  "Then  northerly  along  said  pond  to  the  outlet  thereof, — that 
is.  Muddy  brook,"— showing  that  the  pond  and  the  brook  were  not  identical. 
Neither  of  these  subjects,  however,  are  important  in  the  solution  of  the 
problem  presented  by  thb  appeal.  The  paramount  and  controlling  question 
is  whether  the  plaintiffs  own  the  bottom  of  the  pond,  and  a  complete  nudeiv 
standing  of  that  dispute  will  require  the  statement  of  some  facts.  Hinckley 
pond  was  included  in  the  grant  of  land  from  King  William  the  Third  to  Adolph 
Philips,  dated  Jnne  17.  1697,  and  then  for  the  first  time  the  title  waa  vested 
in  an  individual  owner.  Let  there  be  no  mistake  about  the  character  of  this 
body  of  water.  It  is  a  pond,  and  not  a  stream  of  water,  and  the  rules  of 
law  applicable  to  streams  will  have  no  application  to  this  case.  The  trial 
judge  has  found  that  "the  premises  in  question  consist  of  the  water,  and 
land  under  water,  of  a  natural  pond  or  lake,  sometimes  called  'Hinckley 
Fond,*  and  sometimes  called  'Croton  Lake,'  and  are  about  half  a  mile  long, 
and  a  little  less  than  a  quarter  of  a  mile  wide  in  the  broadest  part,  oval  In 
shape,  and  covering  over  45  acres."  He  also  found  as  follows:  "The  prem- 
ises in  qnestion  are  a  natural  pond  or  basin,  the  confluence  of  two  streams, 
Muddy  brook,  and  East  inlet,  flowing  into  it  at  the  boutlierly  end,  with  an 
outlet.  Muddy  brook,  at  the  northerly  end."  The  plaintiffs  In  this  action  are 
tbe  successors  of  the  patentee,  and  If  the  title  to  the  land  In  dispute  has  not 
passed  from  the  family  the  premises  belong  to  them.  The  predecessors  of 
the  plaintiffs  have  sold  and  conveyed  all  the  land  surrounding  the  pond  to 
diligent  persons  by  deeds  which  describe  tbe  premises  they  convey  with  pre- 
diion.  and  In  most  cases  by  exact  courses  and  distances;  and  with  but  one 
exoc^on,  when  tbe  lines  run  along  the  pond,  they  are  by  compass  directions 
between  monuments  on  the  side  of  the  pond,  like  this:  "Beginning  near  the 
MMrtli  aido  of  a  laige  rodE  mi  tbo  west  side  of  Hlnokl^pond;  Uwnoe  niniiing 
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Bontb,  sixteen  degrees  west,  three  chains  and  sixteen  links  along  said  pond; 
thence  Bontb,  nine  degrees  west,  four  chains  and  sixty  links  to  a  pine-tree 
stump. "  The  exception  to  the  boundaries  hy  courses  and  distances  Is  found 
In  the  deed  to  Joshua  and  Samuel  Mabie  already  mentioned,  and  in  that  deed 
the  coarse  is  northerly  along  the  pond. 

It  is  now  the  Insistance  of  the  defendant  that  each  of  the  deeds  for  the  land 
bordering  upon  this  water  operated  to  convey  the  land  to  the  center  of  tfae 
pond,  and,  therefore,  the  plaintifFs  have  no  title  to  the  land  covered  by  its 
waters.  Faustng  here  for  a  moment,  in  view  of  such  contention,  it  becomes 
appropriate  to  inquire  whether  the  predecessors  of  the  plaintiffs  ever  lost  the 
title  to  the  bed  of  this  pond.  The  owners  conveyed  a  portion  of  land  by  defi- 
nite boundaries,  and  there  is  nothing  in  the  deeds  to  denote  an  intention  to  buy 
or  sell  any  land  not  included  within  the  boundaries  expressly  deOned.  and 
there  is  no  principle  of  law  to  justify  the  grantee  in  going  t>eyond  the  bound- 
ary line  and  taking  another  parcel.  He  cannot  claim  by  force  of  his  grant,  and. 
If  the  doctrine  for  which  the  defendant  contends  is  to  prevail,  the  acquisition 
by  construction  and  operation  of  law  might  exceed  what  was  obtained  by  ex- 
press grant.  It  is  a  fundamental  principle  of  law  that  one  parcel  of  land  not 
mentioned  in  a  deed  cannot  pass  as  an  appurtenant  to  another  distinct  parcel 
expressly  granted  by  precise  and  definite  boundaries.  If  all  the  parcels  of 
land  conveyed  around  this  pond  by  the  predecessors  of  the  plaintiflFs  were  pro- 
tracted, according  to  the  description  in  the  deeds,  all  the  land  called  for  by  bla 
deed  would  be  allotted  to  each  grantee,  and  the  pood  would  remain ;  and  thus 
it  is  demonstrated  that  the  premises  in  question  were  not  embraced  i  n  the  deeds, 
but  are  excluded  therefrom  by  the  terms  of  the  descriptions,  which  manifests 
a  plain  intention  to  grant  and  receive  a  specifled  quantity  of  land  specifically 
described.  There  is  nothing  in  these  deeds  to  indicate  that  the  parties  in- 
tended more  than  they  sidd.  and  the  presumption  of  law  is  that  the  title  remains 
In  the  original  proprietors  nnttl  such  presumption  Is  overcome.  There  is  no 
rule  of  the  common  law  that  half  of  a  stream  shall  pass  by  a  grant  of  the  ad- 
jacent land.  All  the  law  does  is  to  indulge  a  presumption  in  favor  of  n  shore 
owner,  in  the  absence  of  evidence.  The  clidm  of  the  defendant  Is  interposed 
by  Tlrtne  of  the  common  law»  but  that  system  of  Jurisprudence  has  been  much 
modified  In  its  application  to  our  lakes,  because  in  England  it  was  confined 
to  navigable  rivers,  and  the  sea.  We  can  Indulge  no  Infennce  for  the  purpose 
of  enlarging  the  grants  of  the  plaintiffs*  predecessors,  for  tlw  .law  mAkes  no  in- 
tendment concerning  such  grants.  The  grantees  take  to  the  Unes  prescribed 
by  the  deeds,  and  their  limits  can  be  extended  no  further  by  construction, 
resumption  is  never  entertained  to  enlarge  an  estate,  and  a  deed  cannot  be 
made  to  operate  on  property  which  one  par^  did  not  intend  to  purchase,  and 
the  other  party  did  not  Intend  to  sdl.  We  must  not  deceive  ourselves  be- 
cause the  land  in  question  Is  covered  with  water.  We  are  dealing  with  pri- 
vate rights  alone,  unembarrassed  by  any  questions  of  sovereignty.  We  have 
a  natural,  nnnavlgable,  fresh-water  pond,  in  which  the  state  has  no  rights, 
whose  bed  Is  private  property,  the  owner  of  which  has  made  grants  of  land  on 
its  borders  bounded  by  the  pond,  and  the  naked  question  now  under  constdera- 
tion  Is  whether  the  grantees,  by  force  of  such  grants,  have  acquired  title  to 
the  bed  of  the  pond.  The  land  so  covered  with  water  was  owned  by  the  an- 
cestors of  the  plaintiffs,  and  it  was  the  subject  of  inivate  ownership,  like  other 
land.  That  proposition  lies  ander  the  shadow  of  a  great  name,  for  Lord  Hale, 
in  his  treatise  De  Jure  Marls,  aald:  "One  man  may  have  the  river,  and  the 
others  the  land  adjacent."  Being  such  owners  they  might  sell  asad  convey 
the  same,  or  they  might  sell  and  convey  the  land  adjoining,  and  in  neither 
case  would  the  deed  carry  more  land  than  It  described.  -  The  water  over 
this  land  does  not  change  It  in  respect  to  its  ownership.  There  were  many 
lakes  in  the  land  Included  in  the  Philips  patent,  but  the  land  which  ttiey  eov- 
eted  all  passed  to  the  patentee,  and  the  title  to  all  the  other  land  onoonveyed 
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hu  Tested  In  tbete  plalntlllB,  and  wky  not  this  also?  It  has  never  been  eon- 
ytjtA,  and  tfaere  Is  no  prindple  of  law  wlitcb  will  appropriate  it  uncunveyed. 
Tbie  law  makes  no  ooDtoaete  and  do  deeda  between  partieSt  and  it  can  make 
Boae.  It  simply  enforces  those  whioh  are  made  according  to  their  terms,  and 
it  goes  no  fnitiier. 

Tbos  fkr  our  examination  has  proceeded  upon  the  legal  effect  of  the  grants 
of  Isod  around  the  pond,  and  our  conclusion  uponprindplels  that  these  deeds - 
ODDTey  only  the  land  which  they  described,  and  Uie  title  of  the  grantees 
therela  extended  to  the  water,  and  no  further.  But  if  the  case  Is  to  be  de- 
dded  upon  aotbority.  the  result  will  be  the  same.  The  case  of  Wheeler  v. 
Spinohi,  54  N.  Y.  378,  was  so  nearly  like  this  as  to  bean  authority*  tor  there 
the  land  was  bounded  by  the  pond,  and  It  was  held  that  a  boundary  upon  s 
natural  pond  carries  title  to  low-water  mark  only,  and  Judge  Eabl,  in  de- 
Uvering  the  opinion  of  the  court,  said:  "Neither  can  the  rule  as  to  riparian 
ovnwship  be  iq>plied  to  this  pond  which  is  applied  to  ordinary  fresh-water 
streams.  A.  boundary  ap<ni  it  does  not  carry  title  to  Its  center,  but  only  to 
low-water  mark.  Such  Is  the  rale  as  to  boundaries  upon  natural  ponds  and 
lakes.**  Such  Is  Uie  doctrine  of  the  court  of  appeals  at  this  time,  so  far  as 
any  eocpression  of  that  court  has  reached  the  public.  The  case  of  Smith  t, 
BodiMtert  92  N.  Y.  463,  depotded  upon  many  queetions  and  considerations 
not  involved  In  WTueler  v.  Spinola,  and  this  latter  case  was  not  referred  to* 
and  the  inference  is  that  the  court  did  not  intend  to  take  any  departure  from 
the  law  as  there  laid  down.  The  head-note  in  the  Rochester  Case  is  unsup- 
ported and  misleading.  In  the  Massachusetts  case  of  Waterman  t.  Johnaon, 
13 Pick.  265,  <3iiflf  Justice  Shaw  said:  "A  large  natural  pond  may  have  a 
deBnite  low-water  line,  uid  then  it  would  seem  to  be  the  most  natural  oon- 
itroction,  and  one  which  would  be  most  likely  to  carry  into  effect  the  in- 
tent of  tlie  parties,  to  hold  that  land  bounded  upon  such  a  pond  would  extend 
to  low- water  line,  it  being  presumed  that  it  is  Intended  to  give  to  the  gran- 
tee the  bueflt  of  the  water,  whatever  it  may  be,  which  be  could  not  have 
■pon  any  other  oonstraction."  In  the  case  of  Commissionere  v.  People,  5 
Wend.  447,  GbanoeUor  Walwobth,  in  bis  opinion,  said:  "The  principle  it. 
self  [the  ooQunon-law  rule]  does  not  appear  to  be  sufflcieutiy  broad  to  em^ 
hnee  our  large  freah-water  lakes  and  Inland  seas,  which  are  wholly  unpn>> 
Tided  for  by  the  oommon  law  of  England."  In  the  case  of  Bradley  v.  Mee, . 
13  Me.  aOl,  it  was  held  that  where  the  land  in  a  oonveyanoe  was  bounded  by 
a  pwd  of  water  the  grant  extended  only  to  the  margin  of  the  pond,  and  ex- 
pnasimis  of  the  same  purport  are  found  in  Xtnffman  y.BparTOWf  12  Barb.  206, 
and  Railroad  Co.  v.  Vaienti-ne,  19  Barb.  491.  "  When  land  is  conveyed  bound- 
ing upon  a  lake  or  pond,  if  it  is  a  natural  pond,  the  grant  extends  only  to  the 
water's  edge."  Ang.  Water-Courses,  g  41.  "Where  the  boundary  given  Is  a 
nataralpond  «-  lain  of  fresh  water,  the  boundary  line  will,  itseems,  run  along 
the  low- water  mark  of  the  pond,  though  other  cases  speak  only  of  the  water's 
edge. "  8  Washb-  Beal  Prop.  p.  443,  g  47.  The  writer  refers  to  many  cases  in 
Uassacbusetts,  New  Hampshire,  Maine,  and  Vermont  as  authority  for  the 
statement  in  the  text.  In  the  case  of  Child  v.  Starr,  4  Hill.  382.  Chancellor 
WAI.WOBTH  lays  down  the  following  rules  respecting  the  bed  of  a  river,  and 
tb^  are  also  applicable  to  a  fresh- water  natural  pond.  "The  bed  of  a  private 
livw  is  a  substantive  .matter  of  grant,  and  can  only  pass  ss  such.  It  can 
never  pass  as  incident  or  l^>purtenant  to  a  grant.  It  is  land,  and  land  can- 
not be  incident  or  appurtenant  to  land.  A  conveyance  of  one  acre  of  land 
can  neVer  be  made  by  any  legal  construction  to  carry  another  acre  by  way  of 
ineidait  or  i^purtenance  to  the  first.  That  land,  and  that  land  only,  which 
Is  expivssly  embraced  in  and  forma  the  subject-matter  of  a  grant,  passes  un- 
der it."  Again  he  said  In  the  same  opinion:  "But  there  is  no  preeumptlon 
ag^ttst  diiact  proctf,  nw  any  prima  facia  intendment  in  the  presence  of  as 
iqnM  grant;  tueh  grant  fixes  ita  own  limits,  and  determines  the  rights  oC 
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the  parties  onder  it.**  In  the  ease  of  Zedyard  t.  Ten  Eyek,  86  Barb.  125, 
ttie  land  of  the  derendiint  was  bounded  on  the  west  and  soutb  by  the  lake  and 
outlet  thereof,  and  the  judge  who  wrote  tbe  majority  opinion  said :  "  The 
deed  would  have  the  usual  legal  effect,  and,  as  an  appurtenant,  would  carry 
along  the  land  under  water  to  the  center;  at  all  events,  it  would  carry  the 
right  to  the  land  filled  in  where  tbe  water  was  shallow,  immediately  in  ftont 
of  tbe  defendant's  premises."  That  statement  is  antagonistic  to  all  the 
authorities  and  expressions  of  writers  and  judges,  and  Is  manifestly  erro- 
neous. It  has  never  been  followed  or  referred  to  in  any  subsequent  case,  and 
in  this  case  of  Wheeler  t.  Spinola,  supra,  the  court  of  appeals  bestowed 
upon  it  the  charity  of  its  silence.  It  may  also  be  said  that  the  theory  of  the 
defendant  respecting  tbe  division  of  tbe  bottom  of  the  pond  between  tbe 
riparian  owners  is  not  susceptible  of  practical  application.  (Jnder  that  theory 
the  lateral  limits  of  each  owner  must  be  lines  running  perpendicalnr  to  the 
shore,  and  extending  to  the  center,  giving  the  same  width  at  the  center  aa 
on  tbe  shore:  and  so  the  owners  on  the  sides  would  take  the  land  to  Che  cen- 
ter of  tbe  pond,  and  leave  nothing  for  the  owners  upon  the  ends,  who  have 
the  same  right  to  run  to  the  center  as  tbe  owners  on  tbe  sides.  The  position 
of  the  defendant,  therefore,  falls  under  condemnation  of  both  principle  and 
authority.  This  examination  Is  sufScient  to  dispose  of  the  claim  of  the  de- 
fendant that  tbe  grants  of  the  plalnUfb*  predecesson  of  the  land  around  the 
pond  extended  to  the  center. 

The  second  defense  introduced  by  tbe  defendant  is  less  meritorious  than 
the  first.  Assuming  what  Is  very  doubtful, — thiit  tbe  deeds  upon  which  the 
claim  to  an  adverse  possession  is  founded  are  sufficiently  definite  and  certain 
to  form  a  basis  for  such  a  claim, — ^there  has  been  no  possession  or  occupation 
under  them  such  as  tbe  law  requires  to  constitute  an  adverse  possession. 
There  has  been  neither  cultivation  nor  improvement,  and  no  protection  by 
Inciosare,  and  there  has  Iseen  no  use  for  the  supply  of  fuel  or  fencing  timtier 
for  any  purpose.  Neither  was  tliere  any  improvement  of  any  part  of  the 
premises  so  that  the  other  portions  can  be  deemed  to  have  been  occupied  for 
the  same  length  of  time  as  the  part  improved,  and  without  some  or  one  of 
Uiese  the  land  is  not  deemed  to  have  been  possessed  for  the  purpose  of  con- 
stituting an  adverse  possession.  Code  Civil  Froc.  §  370.  The  rule  of  law 
.respecting  partial  occupancy  applies  to  land  used  In  one  body,  according  to 
the  custom  of  tbe  country,  but  has  no  application  to  this  case.  Ko  part  of 
this  land  was  inclosed  or  occupied,  and  such  use  as  was  made  of  the  shore  at 
the  south-west  corner  was  neither  permanent  nor  continuous.  Moreover  the 
procurement  of  deeds  from  persons  not  shown  to  be  tbe  owners,  and  an  en- 
try such  as  was  made  under  them  in  this  case,  is  entirely  insufficient  to  in- 
itiate a  claim  to  an  adverse  possession.  Beaoh  v.  Mayor^  etc.,  46  How.  Pr. 
868;  People  t.  Livingaton,  8  Barb.  255;  Sharp  v.  Brandon,  16  Wend.  597. 

Again,  the  predecessors  of  the  plaintiffs,  being  the  owners  of  the  land, 
were  at  all  times  constructively  in  the  possession  thereof,  unless  it  was  in 
the  actual  hostile  occupation  of  another,  under  a  claim  of  title,  (Blise  v.  John' 
aon,  94  N.  Y.  242|)  and  tbe  defendant  shows  no  occupation  of  the  land  at  any 
time.  Taking  ice  from  tlie  surface  of  tbe  water  was  no  occupation  of  t^e 
land.  It  was  akin  to  a  profit  taken  from  the  soil  of  others,  and  even  that 
was  repeated  but  once  a  year;  but  the  claim  of  a  right  to  take  loe  from  the 
pond  can  only  be  sustained  by  a  prescription,  and  such  a  claim  cannot  be 
sustained  as  a  prescriptive  right,  because  it  cannot  exist  separately  from  an 
estate,  to  which  it  is  attached.  Roe  v.  Strong,  107  N.  Y.  S60,  14  N.  £.  Bep. 
294;  Pearsall  v.  Poet,  20  Wend.  123;  Aug.  Tide-Water«,  272;  2  Oreenl. 
St.  §  640;  Oould.  Waters,  §  26.  In  tbe  case  of  WheOer  t.  Spinola,  supra, 
it  was  held  that  the  cutting  of  salt  grass,  annually,  upon  an  unlndosed  lot 
for  20  years,  was  insufficient  to  constitute  a  possession  adequate  to  confw 
ttUe,  and  that  was  manifestly  a  rnxuAi  rtronger  ease  than  tttli.  In  tha  oaw 
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of  MfiUer  t.  Dovminff,  64  K.  Y.  681,  It  was  bold  that  a  person  who  maln- 
tiUni  a  wood-pile  upon  a  vacant  lot  for  30  yeara  acqaired  no  title  thereby. 

Another  pilnoipla  of  law  is  that  a  fee  will  not  be  implied  from  aaer  where 
an  eMement  would  secure  the  privUejje  enjoyed.  Hoe  v.  Strong,  107  N.  T. 
859, 14  N.  E.  294;  Gould,  Wateis,  S  22.  Ip  no  respect,  therefore,  have 
the  acts  done  upon  the  premises  in  dispute  responded  to  the  requirements  at 
the  statute,  w  been  siUBclent  to  oonsUtute  a  poaseeslOD  which  can  be  deemed 
advusa. 

Neither  are  the  |daintiffs  estopped  from  the  assertion  of  their  legal  righta* 
becMiae  the7  were  never  aware  of  the  expenditures  of  money  upon  or  near  the 
pramiaes*  and  neither  the  defendant  nor  its  predecessors  have  been  inflnenood 
by  any  conduct  of  tbe  plaintiffs,  or  those  under  whom  they  <daim.  Moreover 
tiia  trial  judge  bM  found  that  no  considerable  expenditures  for  permanent  im* 
IvoTements  were  made  upon  the  premises  in  question.  Our  examination 
has  proceeded  far  enough  to  show  that  the  Judgment  a|^>ealed  from  is  erro- 
neona,  although  there  are  other  important  and  interesting  questions  involved 
whi<^  we  do  nut  examine  or  decide.  The  judgment  should  ba  nversed* 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

CuiXEN.  concurs. 

Pratt,  J.,  {diuentinff,)  These  two  actions  depend  upon  the  same  qoea 
tion.  One  of  them  is  in  ejectment,  and  the  other  Is  for  trespass.  Tbe  pri- 
mary inquiry  in  each  is  whether  or  not  the  plaintiff  owned  the  premises  in 
question  at  the  commencement  of  the  actions.  The  loetu  in  quo  is  a  pond 
in  Putnam  county,  sometimes  known  as  "Hinckley  Pond, "  and  again  as 
"Groton  I<ake,**  and  there  is  ground  in  the  evidence  for  the  statement  that 
tbe  pond  was  sometimes  known  as  "Uaddy  Brooke"  although  the  latter  name 
has  for  many  years  been  applied  exclusively  to  the  outlet.  The  learned  trial 
judge,  upon  conflicting  evidence,  has  found  that  there  Is  aslig  t  current  run- 
ning through  this  so-called  pond  from  Its  inlets  to  its  outlet.  It  is  a  natural 
basin, — a  widening  of  two  small  streams  at  and  below  their  confluence;  but 
tbe  evidence,  we  think,  justifies  the  inference  that  it  is  and  must  be  classed  as 
a  wataivoourae,  and  our  conclusion  is  that  It  was  properly  treated  as  such. 
It  is  non-navlgable  except  for  small  row-boats  or  skiffs.  The  plaintiffs*  an- 
cestors undoubtedly  owned  tbe  land  about  this  so-called  pond,  and  by  various 
conveyances,  bounded  in  part  by  the  pond,  have  conveyed  away  the  whole,  or 
substantially  all,  of  the  adjacent  upland.  They  say,  however,  that  because 
these  varions  conveyances  run  **to  the  pond."  or  to  some  monument  on  tbe 
land  at  the  water,  and  thence  along  the  pood,  sometimes  by  given  courses 
and  distances,  and  aometimea  without  any,  but  genei  ally  to  some  other  mon- 
ument on  the  bank,  and  thence  away  from  the  water,  and  so  about  to  a  place 
of  beginning,  the  w^r  edge  is  therefore  a  boundary  on  that  side,  so  that  the 
water  and  the  land  under  water  have  never,  as  they  claim,  been  conveyed, 
and  are  still  owned  by  them.  The  learned  trial  judge,  in  view  of  all  the  facta 
submitted  to  him,  has  held  that  theae  conveyances  run  to  the  center  or  thread  of 
the  stream,  of  which  the  pond  is  only  a  part.  We  conclude  that  this  is  the 
correct  view.  It  has  been  so  clearly  put  In  the  opinion  delivered  at  the  trial 
term,  that,  notwithstanding  the  exceedingly  ingenious,  exhaustive,  and  plaus- 
ible argument  of  nlaintlfTs  counsel,  it  is  unnecessary  to  do  more  than  express 
our  concurrence  in  tbe  conclusions  there  expressed.  Tbe  plaintiffs  are  un- 
doubtedly correct  in  tbe  position  that,  generally  speaking,  fixed  monuments 
are  conclusive  when  referred  to  In  grants.  But  the  case  of  a  moaument  on 
the  bank  of  a  stream  seems  an  exception  to  that  rule,  unless  it  clearly  and 
afBrmatively  appears  that  it  was  the  purpose  to  exclude  tbe  water,  and  land 
under  it,  to  tbe  thread  of  the  water-course.  The  authorities  cited,  and  those 
tfaeralD  referred  ttt,  clearly  show  that,  where  a  grant  of  land  is  bounded  by  a 
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non-nsTlgabte  natural  water-eourae,  ft  extends  to  the  thread  of  the  atoeui. 
Dotwltbstandlng  the  facH  that  the  courses  and  dlstanoes  run  to  spedfled  mon- 
uments on  the  bank.  This  is  because  of  the  fact  that  it  Is  Impracticable,  if 
not  Impossible,  in  specifying  such  a  boundaiy,  to  set  It  up  or  fix  a  monument 
at  the  exact  line  in  the  water,  espedally  at  the  thread  of  a  stream.  Thwe 
are  one  or  two  deeds  which  at  first  blush  might  seem  to  form  exceptions  to 
the  application  of  this  general  rule,  but,  taking  the  grants  of  plaintUfs'  an- 
cestors, together  with  all  the  other  facta  uid  ctrcumBtances,  especially  the 
great  delay  in  asserting  the  theoiy  upon  which  plaintiffs  rely,  and  also  in  Tlew 
of  the  great  outlay  which  defendants  and  others  engaged  In  like  pnraaita 
hare  made  on  this  pond  for  business  purposes,  we  think  that  it  is  now  too 
late  for  plaintiffs  to  claim  that  the  water  and  the  land  under  water  of  this 
pond  was  not  Included  In  these  granta.  This  history  shows,  or  at  least 
stroDf^  tends  to  show,  acqniescence  in  this  eonatmctlon  of  these  gnnto. 
Wo  do  not  deem  It  necessaiy  to  examine  any  d  the  other  questtoni. 


CSupreme  Oourl^  Oenerot  Tarm,  First  Department.  May  18, 1800.) 

EieBvi.T8— Dbdioition. 

Where  an  owner  of  land  divides  tho  same  Into  lota,  and  flies  a  map  thereof  npoa 
whlofa  is  designated  a  street,  which  has  been  laid  ont  by  the  aathorltles  as  a 
posed  public  street,  bat  not  formally  opened,  and  oonwys  the  lots  br  deeds  noscw 
ring  to  said  nuv.  snoh  deeds  cannot  be  oonsidered  as  reservlne  a  private  right  of 
way,  or  as  oon^^^ng  any  greater  rights  in  the  proposed  steeet  when  It  shoud  be 
foimally  opened,  than  weretobeenji^edbythepiibUogeaeTauy. 

Case  submitted  on  agreed  etatemeot. 

Action  1^  George  Darker  against  John  M.  Beck  tm  spedflo  perfbrmaneeof 
■  contract  of  sale  and  purchase  of  real  estate.  Defendant  refuses  to  accept  a 
deed  on  the  j^oiind  that  the  title  is  defective.  Plaintiff  derivee  his  title  from 
Henry  IC.  Bradhurst,  the  person  of  that  name  referred  to  in  the  opinion. 

Argued  before  Yah  Bbuzit,  P.  J.,  and  Bastlktt  and  Barrett,  JJ. 

ffratmuek  <£  Oatrandeft  for  plaintiff.    Charles  Uhangat,  for  defendant 

Van  Brunt,  F.  J.  We  do  not  see  but  that  the  principles  l^d  down  in  the 
case  ot  Wheeler  v.  Clarkt  58  N.  T.  267.  dispose  of  the  question  inTolved  In 
ttiis  action.  In  that  case,  the  owner  of  certain  lands  bounded  by  the  caoter 
of  a  public  highway  divided  the  aame  into  lots,  and  filed  a  map  thereof  show- 
ing said  highway  and  various  other  streets.  Four  of  said  lots  he  conveyed 
by  numbers,  and  by  metes  and  bounds.  The  deed  also  contained  a  clauae  in 
substance  conveying  also  all  the  lands  forming  the  streets  in  front  of  said 
lots  to  the  center  thereof,  "subject  to  the  use  of  said  land,  by  all  the  owners 
of  lots  laid  down  on  said  map,  and  by  the  public  generally,  as  public  streets," 
said  streets  to  be  opened  and  to  remain  open  accoi'dingly;  and  it  waa  held 
that  the  clause  could  not  be  construed  as  intending  to  reserve  a  private  right 
of  way  over  the  land  occupied  by  said  highway,  or  any  right  additional  to  that 
of  the  public,  the  same  simply  being  subject  to  public  necessity  and  author- 
ity; and  that  therefore,  upon  the  diRcontinuance  of  said  highway,  the  owner 
was  entitled  to  occupy  the  land  to  the  center  thereof,  and  the  plaintiff,  the 
owner  of  another  lot,  was  not  entitled  to  a  right  of  way  over  the  same.  It 
is  claimed  that  tlie  case  cited  Is  not  an  authority,  because  One  Hundred  and 
Forty-Seventh  street  had  not  been  formally  opened,  and  hence  waa  not  a  pnb* 
Uc  highway.  This  street  had,  tiowever,  been  laid  down  as  a  propoeed  public 
street  upon  the  commissioners*  map,  and  Bradhurst  In  his  maps  and  deeds 
simply  recognized  this  fact.  He  treated  it  as  a  proposed  public  highway, 
which  would  In  the  future  be  legally  opened,  and  there  evidently  was  no  in- 
tention on  hia  part  to  give  to  his  grantees,  by  simply  mining  out  this  pro- 
poeed  street  on  the  map  by  which  ha  sold*  greater  rights  npon  parts  not  In 
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pcdnt  of  tfa»  loto  lold,  Uian  wen  to  be  eojc^ed  by  tbe  public  genemlly.  when 
the  street  should  be  formnlly  opened.  The  owner,  in  placing  the  proposed 
■treet  upon  bis  map,  merely  recognized  that  which  the  eomminloners,  dul^ 
anthorized.  had  alnady  indioated  as  the  looatlon  of  the  street,  wliich  was  to 
be  op«ed  in  the  future,  and  OTldentiy  bad  no  intention  <rf  creating  greater 
rights  upon  the  purchasers  of  lots  than  they  would  have  enj<^ea  had  the 
stroet  beffli  actuaily  and  formally  (q)ened.  Hu  poaition  is  not  the  ease  of  an 
owner  who  lays  out  a  new  street  through  bis  property  for  the  benefit  of  all 
tbe  pnrchasers  of  lots,  and  therefore  the  rule  applicable  to  the  oasee  where 
rigma  of  wi^  over  private  streets  are  acquired  by  implication  cannot  govern. 
TIm  plaintiff  should  therefore  have  judgment  for  a  specific  pezfonuanoe^  and 
Csr  ooats,  and  an  ex^  allowonee  of  •260.  AU  eonenr. 


(Supreme  Court,  General  Term,  I%r»t  Department  Jane  0»  18Ml) 

APraAlF—DlUCIHUIi— DSPIOTITB  BXOOXD. 

An  nipeal  from  an  order  wIU  be  dUmlMed  where  It  i^peare  firom  tbe  reomd  that 
affldanta  used  on  the  motion  and  reolted  In  tbe  order  have  not  been  printed. 

Appeal  from  special  term.  New  York  county. 

Foreclosure  proceedings  instituted  by  Newman  Cowen  and  another  against 
Christina  Arnold  and  others.  George  Finck.  one  of  the  defendantB,  appeals 
from  an  order  directing  tbe  receiver  in  the  action  to  pay  over  certain  non^ 
to  plaintiffs. 

Argued  before  Yan  Bbunt,  P.  J.>  and  Bradt  and  Dahibls,  JJ. 
Qeorge  Finok,  for  appellants.   Lnoia  Bandera,  for  respondents.  O, 
Lornttt  for  the  receiver. 

Feb  Oubiah.  It  appears,  upon  an  examination  of  the  papers,  that  certain 
aflldavlts  nsed  upon  this  motion  and  recited  In  theorder  have  not  been  printed. 
This  ofajectlfm  was  taken  upon  the  coming  on  of  the  aj^ieal  tar  argument. 
Wo  do  not  see  how  we  can  consider  tbe  appeal  on  the  merits,  under  tbeaedi^ 
comstancea.  The  appeal  must  be  dismissed,  with  wsts. 


llATOB,  Bra,  OF  thb  Citt  of  Nbw  Tohk  e.  Tbadbbkeh's  Kat.  Bahk 

OF  THE  ClTT  OP  NKW  ToBK. 

{Supreme  Court,  QeMral  Term,  First  DepcurtmenU  Uar  B,  1880.) 

L  Munoipu.  Coapoutiotre^SarosTr  ow  Cm  FoKi»-bmaB8T. 

iMvn  N.  Y.  ISSe,  &  688,  an  act  to  renilata  the  depoilt  by  the  obamberlala  a< 
Hew  York  <dty  and  coantjr  money,  provldea  that  tbe  Danks  in  whloh  the  monw  Is 
deposited  shall  proportionately  pay  the  rant  of  the  office  ot  obamberlatn,  and  the 
aaiarlee  of  Us  clern  and  depnfy,  but  eays  nothing  as  to  the  matter  of  Interest. 
Prior  to  Hay,  1878,  deposits  were  made  by  the  obamberlaln  with  delendant  bank. 
In  an  action  by  the  city  to  recover  Interest  on  such  deposits^  the  chamberlain,  as  a 
witness  for  plaintlfF,  testified  that  an  agreement  was  made  by  whloh  defendant 
was  to  pay  towards  tfie  expenses  of  the  chamberlain's  office  the  proportion  charg*- 
nbto  to  the  amount  of  its  deposits  aooordlng  to  above  statote:  but  there  was  no  «t- 
idenee  of  on  acknowledgment  by  defendant,  In  any  form,  of  an  obligation  to  pay 
interest  on  tbe  deposits.  Held,  that  there  was  no  proof  of  an  agreement  to  pay  In- 
terest, and  that  in  the  absence  thereof  defendant  ooold  not  be  held  liable. 

I,  Baicb— Etidsrob, 

Proof  that  othOT  depoeltary  banks  paid  Interest  on  monm  deposited  In  like  man- 
ner with  them  had  no  tendency  to  prove  defendant  had  In  any  manner  become 
bonnd  to  make  that  pwment;  nor  was  It  of  any  weight  as  proof  of  a  cnatom,  as 
the  agraenent  under  whloh  defendant  reotired  the  dq>o^ts  was  apeoUlo,  inoliid- 
ing  otber  terms,  and  ooostnietlvely  excluding  the  obUgatloa  to  pay  urtersst. 


CowB»  et  al.  e.  Abnold  et  ol. 


AppMl  from  droult  oourt.  New  YaA  oountar. 
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Action  by  the  Mayor,  eta,  of  the  city  ot  Sew  York  agafnrt  tbie  Trades- 
men'B  National  Bank  of  the  city  ot  Kew  York,  From  a  Judgment  tor  de- 
fendant, plaintiff  appeals. 

Arffaed  before  Yak  Bbumt,  P.  J.,  and  B&adt  and  Dahibls,  JJ. 

Simon  8UrtM  and  John  S.  Strahan,  tor  appellant.  Thomat  Allison,  for 
respondent. 

Danucls,  J.  This  action  was  brought  upon  an  alleged  agreement  for  the 
payment,  by  the  defendant,  of  Interest,  at  the  rate  of  4  per  cent.,  on  the  d^ 
pmlts  made  with  it  of  moneys  by  the  ctiamberlain  of  the  city  of  New  York. 
The  deposits  extended  from  the  Ut  of  June,  1872,  to  the  4th  of  June,  2873; 
but  no  interest  was  at  any  time  paid  upon  them  beyond  that  accruing  at  the 
rate  of  4  per  cent,  for  the  deposits  in  the  bank  during  the  month  of  May,  and 
the  four  days  of  June,  1873.  And  interest  npon  those  deposits  was  found  by 
the  court  to  have  been  paid  in  consequence  of  the  enactment  of  chapter  335 
of  the  Laws  of  1873.  Section  35  of  that  act  required  that  4  per  cent  Interest 
should  be  paid  on  the  moneys  deposited  by  the  ohamberlalo  with  the  banks; 
and  it  is  probable,  as  no  other  reason  was  given  for  the  payment  of  these  In- 
stallments  of  interest,  that  they  were  paid  in  compliance  with  this  section 
of  the  act.  But  as  to  the  deposits  made  prior  to  the  month  of  May,  1873,  no 
agreement  was  proved  binding  the  defendant  to  pay  interest  upon  them ; 
neither  were  any  facts  preeented  by  the  evidence  from  whicli  that  agreement 
could  be  inferred  to  have  been  made.  In  this  respect  tlie  case  ditTers  very 
radically  from  thiit  of  the  same  plain tiit  against  the  Nation^  Broadway  Bank, 
(10  N.  Y.  Supp.  555.)  where  the  evidenue  was  abundant  to  support  the  fact 
that  such  an  agreement  had  been  made,  and  the  deposits  were  received  in 
compliance  with  its  terms.  On  the  trial  of  this  action,  Francis  A.  Palmer, 
who  was  the  chamberlain  of  the  city  at  the  time  these  deposits  were  com- 
menced with  the  defendant,  was  sworn  and  examined  as  a  witness  on  behalf 
of  the  plaintiff;  and  he  was  interrogated  as  to  the  terms  upon  which  the  de- 
posits were  made  with  the  defendant.  And  his  testimony  was  that  an  agree- 
ment was  made  by  which  the  defendant  was  to  pay  towards  the  expenses  of 
the  chamberlain's,  office  the  proportion  chargeable  to  tlie  amount  of  its  de- 
posits according  to  chapter  623  of  the  Laws  of  1866,  and  that  this  was  all 
that  the  defendant  was  eittier  required  to  pay,  or  did  in  fact  pay,  on  account 
of  these  deposits,  up  to  the  month  of  May,  1873.  And  there  was  no  evidence 
in  the  case  in  any  manner  contradicting  the  testimony  of  this  witness.  Cer- 
tain action  was  taken  by  the  directors  of  the  defendant,  upon  a  letter  written 
to  the  bank  by  the  comptroller,  requiring  a  statement  of  the  amount  of  Inter- 
est upon  the  deposits,  and  the  addition  of  that  amount  to  the  accounts  of  the 
city  and  county  with  the  bank.  But  that  resulted  in  no  acknowledgment  of 
any  o1<ligatlon  on  the  part  of  the  imnk  to  pay  the  interest  mentioned  in  the 
communication  from  the  comptroller.  The  reply,  on  the  contrary,  stated  that 
no  amount  for  accrued  interest  on  deposit  of  the  public  moneys  was  shown  by 
the  directors  of  the  bank  standing  to  the  credit  of  the  city  and  county,  or  to 
the  credit  of  the  chamberlain  or  county  treasnrer;  and  it  was  added,  in  the 
resolution  of  the  directors  adopted  in  December,  1872,  that  the  bank  had  been 
selected  as  a  depository  of  the  moneys,  without  any  express  understanding  la 
relation  to  the  payment  of  interest,  and  withholding  further  Information  on 
the  subject  And  no  acknowledgment  was  made  of  any  Indebtedness  what- 
ever to  the  ctiamberlain  or  to  the  city,  in  any  form  of  an  obligation  to  pay  in- 
terest upon  these  deposits,  but  the  case  was  left  substantially  dependent  on 
the  testimony  which  Mr.  Palmer  gave,  as  one  of  the  plaintiff's  witnesses. 

Proof  was  given  that  other  depository  lianks  paid  interest  at  the  rate  of  4 
per  cent,  on  the  moneys  deposited  in  like  manner  with  them;  but  it  is  to  be 
preaumed.  from  wtut  was  made  to  appear,  that  these  payments  resulted  from 
agreements  to  that  effect  with  tlie  ban^  And  the  faot  that  Uugr  piUd  4  per 
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cent.  Intereflt*  under  like  clrcumstaneea,  had  no  tendency  to  prove  that  the 
defendftDt  bad  entered  into  a  similar  agreement,  or  had  in  any  manner  be- 
come bound  to  make  that  payment.  It  could  not  be  presumed  from  the  fact 
that  other  banks  made  the  payments  that  the  defendant  had  Incurred  a  like 
liability,  Neither  was  the  evidence  of  any  weight  or  effect  against  the  de* 
feotiUnt  aa  proof  of  a  custom,  for  such  proof  could  have  no  control  over  a 
transaction  resulting,  as  this  did,  from  a  spectSc  agreement,  including  other 
terms,  and  conatrn^Tely  exduding  the  obligation  to  pay  interest  upon  the 
deposits.  Where  an  agreement  of  a  flxed  and  definite  character  has  been 
mikde,  as  the  ofaamberlain  in  bis  testimony  stated  to  have  been  the  fact  in  this 
instance,  there  the  rights  of  the  parties  are  to  be  determined  and  defined 
wholly  by  the  agreement,  and  they  cannot  be  enlarged  or  dtminlslied  by  proof 
of  costom  or  usage  in  similar  dealings  with  other  parties  or  other  institu- 
Uons.   atebbim  v.  Brown,  66  Barb.  274;  Bank  v.  Logan.  74  N.  T.  568,  586. 

The  questions  arising  upon  the  trial  were  very  fully  considered  by  the  Jus- 
tice predding:  and  nothing  further  needs  to  be  added  for  the  disposition  of 
this  ease  to  the  consideration  of  the  points  presented  In  It  by  the  opinion  then 
delivered.  The  conclusion  arrived  at  by  the  court  was  fully  warranted  by 
the  evidence,  and,  in  fact,  no  other  could  have  been  reached,  as  the  testi- 
mony was  left  at  the  close  of  the  trial.  The  Judgment  should  be  affirmed. 

AUeonenr. 


Bbowhb  v.  FSRsm. 

(Supreme  Court,  General  Term,  Fimt  Deportment  May  S8, 1800.) 

KovraAea— Mbbobr— Whsk  Etrotbd. 

Tbe  habendum  tn  an  assignment  of  s  raortgage  to  the  mortgagor  was  as  follow* : 
"To  hsve  and  to  hold  fcbe  same  unto  the  said  party  of  the  second  part,  his  axeontors, 
sdatiolstrators,  and  asslgDa  torevar,  aa  a  munUnent  of  ttUa,  and  not  to  mwge  In  the 
fee  of  the  land  ooverea  tberehy,  wUdh  ts  now  owned  hy  the  partr  of  the  second 
part,  "et&.— the  printed  word*'helrB'' prior  to  the  word  **«)xecntoni"  being  strlO^ 
mi.  Held,  that,  npon  the  death  of  uie  owner,  the  bond  and  mortgage  vront  to 
Us  heirs  at  law.  It  being  the  evident  Intention  of  the  owner  that  the  mortgage 
thoiild  be  kmt  alive  la  order  to  go  with  the  title  for  the  speolfio  poipose  of  fortinr- 
tag  tt|  into  wbosewMTer  hands  the  tttle  might  fall  through  Um.  Anlnnlag  7  IT.  T. 
Bqip.  ITS.  Bunn,  J.,  dissenting. 

A{ipeal  from  special  term.  New  York  county. 

Acnon  by  Arthur  £.  Browne  against  Maria  K.  Penis  Individually,  and  as 
administratrix  of  William  O.  Perris,  deceased.  There  was  ft  Jadgment  t» 
plaintiff,  and  defendant  appeals.   See  7  X.  Y.  Supp.  172. 

Aif  oed  before  Van  Bbunt,  P.  J.,  and  Babtlktt  and  Babbktt,  JJ. 

IF.  W,  NUait  for  appellant.  John  Aitken%  for  respondent. 

Yah  Bntmr,  P.  J.  In  the  year  1878  one  William  G.  Perris  acquired,  by 
porebase,  a  certain  lot  of  land  situate  on  Second  avenue,  near  One  Hundred 
and  Twen^-Fourth  street.  In  the  city  of  New  York.  At  the  time  of  his  ac- 
quiring tfas  title  to  said  land,  the  same  was  subject  to  the  lien  of  a  certain 
nwrtgage,  made  by  one  Hanson  and  wife  to  the  Manhattan  Savings  Institu- 
tion  to  seonrs  the  payment  of  the  sum  of  94,000,  and  interest,  mentioned  in 
a  certain  bond  of  said  Hanson,  bearing  date  August  31,  1870.  In  March. 
1879,  the  Manhattan  Saving  Institution  duly  assigned  the  said  bond  and 
nor^pupto  the  iN^ew  YorkXife  Insurance  Company.  In  November,  1886, 
Ferris,  being  still  the  owner  of  said  premises,  paid  to  the  New  York  life  In- 
suianoa  Company  the  sum  of  $4,116,  and  received  from  said  company  an  as- 
ilgTiBisnt  of  said  bond  and  mortfm^  the  haltmdum  clause  in  which  assign- 
meat  Is  as  foUows:  **To  have  and  to  hold  the  same  unto  the  said  party  of  the 
seooad  pari,  his  exeentors.  administrators,  and  assigns,  forever,  a$  a  muni- 
ment title,  and  not  to  nurge  in  the  fee  of  the  land  covered  thereby,  which 
<■  sow  9wnad  by  the  said  party  af  the  eecond  parU  sabject  only  to  the  proviso 
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in  the  s^d  indenture  of  mortgage  mentioned."  The  said  instrnment  of  as- 
signment was  a  printed  blank,  and  the  words  in  italics  were  written  into  said 
instrument.  Prior  to  the  word  "executors'*  was  also  printed  the  word  "heirs. " 
and  this  word  was  erased.  Mr.  Ferris  died  intestate,  subsequent  to  the  de- 
lirerr  to  him  of  said  assignment,  and  without  having  parted  with  said  mort- 
gage, or  the  said  real  proper^.  The  premises  thereupon  descended  to  his 
heirs,  being  his  mother,  the  defendant.  Jane  E.  Ferris,  for  life,  and  bis  sister 
Frances  M.  Browne  in  fee,  subject  to  the  dower  rights  of  faia  widow,  who 
tliereufter  qualified  as  administratrix  of  the  personalty  of  the  deceased. 
Frances  M.  Browne  conveyed  and  assigned  to  the  plaintiff  all  her  right,  title, 
and  Interest  in  and  to  said  estate,  real  and  personal.  The  admin istmtrix 
claiming  the  said  bond  and  mortgage  as  part  of  the  personal  estate  of  said  in- 
testate. Ibis  action  was  brought,  whereby  the  plaintiff  prayed  judgment  that 
the  bond  and  mortgage  be  declared  to  be  a  muniment  of  title  of  William  O. 
Ferris  and  bis  heirs  and  tlieir  assigns,  and  that  said  mortgage  ceased  to  be  a 
lien  upon  said  premises,  except  against  such  persons  as  might  claim  or  assert 
title  thereto  adverse  to  the  title  of  said  Ferris  and  his  heirs  or  assigns,  and 
that  said  plaintiff  l>e  adjudged  to  be  entitled  to  the  possession  of  said  bond 
and  mortgage,  and  of  the  assignment  thereof.  The  defendants,  by  their  an- 
swer, admitted  the  facts  above  stated,  and  prayed  the  Judgment  of  the  court 
that  said  bond  and  mortg:^  be  declared  to  be  a  valid  and  existing  lien  upon 
tbe  premises  mentioned  in  tbe  complaint.  Upon  th«  trial  the  court  adjudged 
that  said  bond  and  mortgage  were  assigned  to  and  vested  in  said  Ferris,  as  a 
muniment  of  his  title,  and  for  tbe  purpose  of  protecting  and  defending  the 
same;  that  upon  his  decease  the  B:tid  property  descended  to  his  heirs  at  law, 
suijject  to  the  right  of  dower  of  the  widuw;  an.l  that  said  heirs  at  law  to 
whom  said  fee  descended  thereupon  became  entitled  to  the  custody  of  said 
bond  and  mortgage,  together  with  tbe  said  assignment  thereof;  and  that  the 
said  administratrix  had  no  right,  title,  or  interest  in  the  same;  and  that  the 
plaintiff  was  entitled  to  the  possession  and  control  of  said  bond  and  mortgage 
for  the  purpose  of  use  as  a  muniment  of  title.  And  from  the  judgment  there- 
upon entered  this  appeal  is  taken. 

It  is  nrged  upon  this  appeal  that  it  appeaia  distinctly  that  the  deceased  pn^ 
cured  tbe  assignment  of  this  mortgage  for  tbe  purpose  of  keeping  It  alive  as 
a  muniment  of  title,  which  it  could  not  be  if  It  was  paid  and  canceled;  bub 
that  there  was  nowhere  sliown  any  intention  to  deprive  his  personal  repre- 
sentatives of  its  administration,  or  to  prevent  the  parties  entltleil  to  receive 
his  estate  according  to  the  statutes  of  distribution,  but  tliat  tbe  contrmiy  in- 
tent is  plainly  proved,  because  he  struck  out  from  the  assignment  the  word 
"heirs."  and  made  it  read  by  an  affirmative  act  "executors,  administrators, 
and  assigns.**  It  must  undoubtedly  be  conceded  that,  had  this  mortgage  been 
assigned  simply  to  the  owner  ot  tbe  fee  ut  the  time  It  was  paid  by  1dm.  it 
would  have  merged,and  thereby  became  extinct,  and  could  not  have  been  made 
available  for  any  purpose  in  connection  with  the  title  of  the  premises  named 
therein.  The  owner  of  the  fee.  evi<lently  conscious  of  this  fact  at  the  time 
be  paid  the  mortgage,  took  an  assignment,  by  tbe  vary  terms  of  which  the 
ordinary  legal  result  wonld  not  follow.  It  was  expressly  provided  that,  by 
tbe  assignment  of  this  bond  and  mortgage  to  the  owner  the  fee,  it  should 
not  merge  in  tbe  fee  of  the  I»nd  covered  thereby,  bat  that  it  should  be  held 
by  him  as  a  muniment  of  title.  The  fact  that  the  words  "executors,  admin- 
istrators, and  assigns"  were  left  in  the  instrument,  being  a  part  of  the  printed 
portion  of  tbe  instrument,  does  not  overcome  the  express  provision  con- 
tained in  the  instrument  that  this  bond  and  mortgage  was  to  serve  as  a 
muniment  of  title.  The  fact  that  the  word  "heirs"  w;is  stricken  out  does 
not  seem  to  us  to  be  so  pregnant  in  import  as  is  claimed  by  the  appellant. 
It  Ib  evident  that  the  dnitightsman  struck  out  the  word  "faetos"  because, 
under  onUnaij  circumstances,  a  bond  and  mortgage  whteh  !■  asBlgned  goes 
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to  the  uecaton,  adminirtntors*  and  assigns  of  the  aasif  nee,  and  not  to  his 
bein.  Id  case  of  hia  decease  while  holding  the  same.  But,  lu  ad  forcible 
liingnage  as  could  be  employed,  the  assignee  of  the  bond  and  mortgHge,  be- 
ing the  owner  of  the  fee  of  the  land  covered  thereby  by  the  very  instrument 
through  which  he  is  clothed  with  the  title,  states  tbat  it  is  not  to  merge  in 
tbR  fee,  because  be  desirra  to  use  it  as  a  muniment  of  title.  It  is  not  that  he 
dpsires  to  keep  it  outstanding  for  any  other  purpose,  or  that  it  should  descend 
to  bis  person^  representatives,  but  tbat  it  should  be  a  muniment  of  title;  in 
ottier  words,  that  it  should  go  with  the  title  to  fortify  it  into  whosesoever  bands 
the  title  might  fall  through  him.  He  thereby  attached  the  bond  and  mort- 
gage to  tbe  title  of  thwe  premises.  He  prevented  its  merging,  because  he 
expressed  his  intention  that  it  should  not  merge.  He  did  not  keep  it  aliva 
generally  in  order  that  he  might  assign  it  to  whom  he  might  pleaae»  but  be 
kept  it  alive  for  a  specific  purpose,  and  for  none  other,  viz.,  for  the  purpose 
of  fortifying  his  title.  Under  these  circumstances  it  is  difficult  to  see  how 
his  object  and  intention  could  be  perverted  by  allowing  the  bond  and  mort- 
gage to  be  separated  from  the  title  to  the  land  ssamunimentof  title,  to  which 
it  waa  expressly  provided  that  it  should  be  held.  We  think  there  was  a 
clearly  expressed  intention  in  the  form  of  the  Instrument  itself  that  that  bond 
and  mortgage  and  the  title  to  these  premises  should  descend  together,  and  tbat 
it  sfaoDld  not  be  in  any  manner  considered  as  a  charge  upon  the  land*  except 
so  far  aa  it  might  be  necessary  to  enforce  the  same  to  protect  Uie  fee  of  the 
land  which  oo^ht  be  aoqaired  through  him. 

The  qaesUott  as  to  whether  it  would  be  equitable  or  inequitable  to  take 
sway  all  the  proper^  of  the  wife  and  mother  for  the  benefit  of  the  sister  can- 
not eitfer  Into  the  consideration  of  this  case.  It  is  simply  a  question  of  in- 
tention, and  that  intention  seems  to  as  to  be  so  absolutely  clearly  ex{weMed 
apon  tbe  face  of  this  assignment  that  no  doubt  can  be  entertained  in  le^eot 
thereto.   Tbe  judgment  ahould  be  affirmed,  with  costs. 

Babtlbit,  J.,  concurs. 

BABBXTTt  J.a  {disunUng*)  I  oonfesa  that  my  Impression  upon  the  argn- 
ment  was  that  tiie  mortipige  in  question  TOsaed  to  the  heirs  of  William  0. 
Fenii  as  «  so-called  manlment  ox  title,  l^e  idea  tbat  these  beira  sbould  take 
the  fee  with  predselr  tbe  same  oonoomitftnts  as  Ui^  ancestor  was  attractive, 
and  it  •eemed  to  satisfy  tbe  natural  equities  ot  tbe  case.  Upon  reflection, 
however,  I  am  convinced  that  this  position  is  ansound.  Mr.  Ferris  could 
nndoubtedly  purdiase  an  existing  mortgage  upon  his  property  witbont  neces- 
sarilj  gutting  a  nurger;  ud,  in  the  present  instanoek  he  has  clearly  expressed 
his  intentioik  against  a^raocb  merger.  AU  this,  Mr.  Ferris  could  do;  but 
what  be  could  not  do  was  to  change  tbe  Ic^al  eharacteristlos  of  the  purchased 
security.  Tbe  nwrtgi^  waa  eaaenUallj  a  obese  in  action,  and  although,  by 
its  aasignment  to  himself,  Mr.  Ferris  became  a  mortgagee  in  possession,  yet 
be  thereby  acquired  no  estate  In  the  land.  Trtmm  v.  Marth,  H  K.  T.  607. 
In  tbis eaaa,  Eabl,  J.,  said:  **I  am  <tf  opinion  that  the mortp^^eTin poeses- 
sioaj  hm  no  eMcla  ttw  land  wbleb  can  be  sold  on  cxeentitm.  His  interest 
li  a  own  cboae  Im  aetloii,  a  debt  seenred  by  a  pledge  of  leal  estate.  His  debt 
la  not  merged  in  tbe  real  estate  by  the  posseaskm."  And  again:  "U  the 
asQrt0Sflea  ahonU  die  In  poeseeaton.  tbe  d^  would  sUU  go  to  bis  per- 
aonal  repreeentatlTea,  to  be  administered  as  personal  estate,  and  tbe  mort- 
gagor*8  title  would  go  to  bis  heiia."  Itfollowsfrom  thla  that  Mr.  Fftrris  held 
the  Aortgive  aa  ao  mune^ed  and  atQiaratelj  exlsltag  cbose  in  aetion.  Xow. 
it  eooU  not  well  be  alive  for  one  parpoee,  and  dead  for  another.  Mr.  Fttiia 
took  %  in  tte  lugaage  of  tbe  asMgnment,  "to  have  and  to  hold  forever  aa  a 
maBbMot  of  tUile.'*  But  be  took  and  held  it  none  the  leas  absolutely,  and 
without  limitatkm.  It  was.  in  fact,  its  absolute  ownership,  treated  as  a  valid 
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•zisHng  awmitf,  whieh  alone  gave  It  fone  as  a  maninwiit  of  tttla.  butoad, 
thli  mortgage  was  in  no  jast  sense  a  manimoit  of  tlUe  at  all;  modi  leas  as 
the  respondent  pats  it,  an  heiivloom.  It  vaa  Hafiy  a  means  of  foreclosing* 
and  thus  aoqnlring  a  tlUe  antedating  that  of  Hr.  Ferris.  To  accomplish 
this,  howera,  the  mortgage  had  to  be  alive;  and,  if  allTe  for  that  purpose. 
It  was  equally  alive  for  the  purposes  of  sale,  transfer,  and  tran emission.  It 
comes  to  this,  that  the  words  '*as  a  muniment  of  title"  are  stmpljr  expressive 
at  the  assignee's  object  in  making  the  purchase  in  that  form.  He,  In  eitect, 
saTs:  "I  shall  not  satisfy  thia  mortgage,  nor  shall  I  permit  ita  extingnlahment 
b/  merger.  I  shall  purchase  It,  and  Iceep  It  sepanUe,  so  that,  if  hereafter  I 
need  to  use  It  to  sustain  mj  title,  I  may  do  so;  and  that  Is  the  sole  use  to 
which,  hereafter,  I  mean  to  pnl  it."  Bat  there  was  in  this  no  legal  limita- 
tion upon  another  use,  nor  oonld  there  be.  He  could  have  changed  his  mind, 
and  reiBsaed  it;  and  he  oould  hare  bequeathed  it.  It  seems  clear  to  me  that, 
under  each  circumstances  as  those  disclosed  by  this  record,  the  assigned  nunt- 
gage  was  simply  personalty  in  Mr.  Ferris*  hands,  and  that,  upon  his  death 
mtestate,  it  went  to  his  pwsonal  r^resentaUves.  It  could  not  descend  to  his 
heirs,  because  it  wu  not  real  estate.  It  was  not  attached  to  the  realty  as  an 
appurtenance;  nor  could  It  be  so  attached.  Any  attempt  to  blend  it  with  the 
realty  would  effect  a  merger.  Indeed,  the  only  way  the  heir  could  be  placed 
in  Mr.  Ferris'  position  was  by  a  bequest  to  him  of  the  mortgage.  In  that 
case,  however,  the  heir  would  have  taken  it  as  personalty,  and  he  oould  use 
it  to  fortify  bis  title,  or  otherwise,  as  be  saw  fit.  In  the  absence  of  such  a 
bequest,  there  is  no  other  place  for  It  In  the  law  except  that  occupied  by  all 
otherchoses  in  action  of  the  deceased  assignee.  In  my  opinion,  the  Judgment 
appealed  ftom  should  be  reversed,  and  a  new  trial  ordered,  with  oosta  to  abide 
the  event. 


YlKTOB  et  Ol.  9.  BAtTBR  9t  UOS. 
(Supreme  Court,  General  Term,  Ftirst  Departinent.  Kaj  >,  UBO.) 

RSSOffUBLS  IVSTBUVSNTS— BOKA  Fn»  HOLDSBS. 

In  so  action  on  a  promissory  note  where  the  defense  was  that  it  had  been  dellv^ 
ered  to  one  li.  under  an  agreement  that  he  should  obtain  money  tbereon  for  defend- 
ants, bistead  of  which  he  turned  it  over  to  plaintifls  In  port  payment  of  their  ao- 
ommt  against  him.  It  appeared  that  plaintiffB  received  the  note  three  days  baforo 
Its  maturity,  and  pasaea  It  to  Ii.*s  oredlt,  not  as  s  payment,  hat  merely  as  a  note  to 
become  due.  Heul  that,  In  the  absenoe  of  any  fartbw  explanation  1^  plalntUb,  a 
verdict  should  have  been  dlraotad  in  teror  of  defeodanta.  Vav  Baaing  P.  J.,  dia- 
sentlog. 

Appeal  frtHU  drooit  court.  New  York  county. 

Action     Oeone  F.  Vletox  and  others  aminst  Iforlti  Bauer  and  his  wife* 
Oacelie  Bauer.  Iliere  was  a  verdict  for  ^ntUts.  and  from  the  Judgment 
entered  thereon  defUidant  Morite  Baner  appeals. 
Argued  Iwfore  Van  Bbihit,  F.  J.,  and  Bbadt  and  Babtlbit,  JJ. 
Ifonohw,  Iftaoomhe  A  Cardoso,  for  appelhuit.  /ome*  Z>ttnn,  f or  respond- 


BradT,  J.  This  notion  was  on  a  promi  ssory  note  tax  the  sum  of  $2,500 
made  1^  the  defendant  Bauer,  and  Indorsed  by  the  other  defendant,  a  married 
woman,  who  charged  her  separate  estate  with  its  payment.  This  Is  the  sec- 
ond appeal.  46  Hun,  676,  mem.  On  the  first  appeal  it  appeared  that  the  de- 
fendants proposed  to  prove  as  a  defense  that  the  note  had  been  made  and  d(^ 
llvered  to  one  Levy  under  an  agreement  with  the  maker  that  he  should  ob- 
tain and  return  the  money  for  it,  or  return  the  note  Itaelf,  instead  of  which 
be  turned  the  note  over  to  the  plaintiffs  in  part  payment  of  their  account 
against  him.  This  evidence  was  objected  to  as  immaterial  and  incMnpetent 
and  excluded.  The  Jndgmrat  was  reversed  on  the  ground  that  the  evidenoe 
should  have  been  admitted,  and  Justice  Uakxbu,  in  ddivtting  the  n^nloB 
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of  the  coort,  said  that  the  defendanla  were  not  precluded  from  making  the 
defense  because  of  a  credit  by  the  plHtntiffs  of  Its  amount  on  the  aocouot  they 
bad  against  Levy,  and  said  that  bj  that  credit  thej  neither  parted  with  any 
value  nor  snrrendered  anything  on  the  faith  of  It.  If  they  had  done  so  they 
would  stand  in  a  different  legal  poaltton.  The  defense  was  a  fraudulent  di- 
version of  the  note,  and  on  the  second  trial  the  plaintifCs  attempted  to  show 
Uiat  the  amount  was.  In  fact,  credited  upon  the  account  of  Levy  in  such  a 
way  that  he  was  absolutely  discharged  from  the  amount  of  it,  and  they  were 
therefore  relieved  from  the  defense  of  the  allied  fraudulent  diversion.  When 
the  testimony  dosed,  a  motion  was  made  on  behalf  of  the  defendants  for  the 
direction  of  a  verdict  in  their  favor  on  the  ground  that  two  disinterested  wit- 
nesses  had  given  absolute  and  positive  evidence  that  the  note  was  wrongfully 
diverted  by  Levy,  the  plaintiffs*  debtor.  The  motion  was  denied  and  excep- 
tion taken.  A  motion  was  ttten  made  on  behalf  of  the  plaintiffs  for  the  direc- 
tion of  a  verdict  upon  the  undisputed  proof,  on  tiieir  part,  that  they  liail  shown 
themselves  to  be  bonajide  holders  for  value.  The  motion  was  denied,  and 
an  exception  taken.  The  court  then  obeerved:  "Tou  may  go  to  the  jury  upon 
the  question  of  fact  as  to  whether  Mr.  Bauer  did  not  receive  consideration 
for  the  note,  at  the  time  it  was  made  and  delivered,  from  Levy.**,  And  he 
charged  them,  as  matter  of  law,  that  the  plaintiffs  could  not  recover  if,  on  all 
the  evidence  In  the  case,  they  found  that  the  note  was  diverted  from  the  pur- 
pose for  which  it  was  originally  given.  If,  on  the  other  hand,  they  found 
that  it  was  given  without  any  instruction  or  arrangement  as  to  what  was  to  . 
be  done  with  it,  or  if  they  found  from  any  evidence  in  the  case  that  the  note 
was  paid  for,  or  that  there  was  no  direction  with  regard  to  the  specific  object 
to  which  it  was  to  be  applied,  their  verdict  would  be  for  the  plaintiff.  The 
only  question  they  had  to  determine  was  whether  the  note  was  diverted  or 
not.  This  necessarily  embraced  the  prior  proposition  stated  by  the  court, 
whether  Mr.  Bauer  did  not  receive  consideration  for  the  note  at  the  time  it 
was  made  and  delivered  to  Levy.  The  testimony  on  the  part  ot  the  defend- 
ants esbiblifihes  the  alleged  defense  that  the  note  was  given  to  Levyforapar- 
ticnlar  purpose,  and  diverted  by  giving  the  same  to  the  plaintiffs  on  account 
of  his  iuilebtedness  to  them.  The  testimony  with  regard  to  the  credit  seems, 
in  fact,  to  he  what  11  was  on  the  first  trial.  The  note  wiis  dated  September 
18,  1886,  payable  four  months  after  date,  and  became  due  under  its  terms  on 
the  2l8t  of  January,  1886.  The  plaintiff  George  F.  Vietor  testifies  that  he 
gave  credit  to  Levy  on  the  2l8t  January,  1886,  the  day  upon  which  the  note 
was  protested.  It  appears,  however,  that  Levy  absconded  in  October,  1886. 
He  was  asked  whether  he,  on  receipt  of  the  note,  made  Inquiries  about  Mr. 
Bauer,  and  he  said  Mr.  BeiUy  did,  Mr.  Eeilly  being  in  charge  of  the  credits 
of  the  plaintiffs,  a  department  in  which  he  had  been  for  about  9  years. 
Mr.  Beilly  said  he  had  known  Levy  for  12  or  15  years,  and  that  he  first  saw 
the  note  about  the  18th  of  January,  1886,  and  that  after  Its  receipt  he  spoke 
to  Victor  about  it,  showed  it  to  him,  told  him  he  had  received  it,  and  wanted 
to  credit  tt  on  Levy's  account;  that  Vietor  asked  him  about  the  maker  of  the 
note,  and  he  told  liim  he  would  make  some  inquiries  in  regard  to  his  respon- 
sibility, etc.,  which  he  did,  and  reported  to  Vietor,  and  gave  him  the  note,  and 
then  it  was  passed  to  Levy's  credit.  The  memorandum  In  regard  to  this  fact 
was  made  on  the  18th  of  January.  1886.  and  is  as  follows:  "Jan.  18tb.  1886. 
Leopold  Levy.  Note  of  Moritz  Bauer,  Indorsed  by  Gacolie  Bauer.  4  mos. 
•2,600.  Doe  Jan.  21, 1886."  These  are  tiie  facta  attending  the  giving  ot 
the  credit. 

It  does  not  appear,  however,  from  the  statement  of  the  plaintiff  or  his  em- 
ploye that  anything  was  snrrendered  or  given  up,  or  that  any  other  credit 
was  made  than  that  stated.  And  thus  the  matter  remained  until  November, 
1886,  wben  an  arrangement  was  made  with  Levy  by  which  it  was  agreed 
that.  If  he  gave  tSOO.  ne  would  be  given  a  receipt  in  full  for  all  claims  that 
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the  plaintiffs  had  against  liim,  whl(A  seem  at  that  time  to  have  amoonted  tc 
^1,100.  The  sum  named  was  paid,  and  the  reoelpt  given.  It  will  be  ob> 
-served  that  there  Is  a  oonfllet  between  Yietor  and  his  employe,  the  former 
stating  that  the  credit  was  given  on  the  2l8t  of  January,  and  the  latter  on 
tlie  18th  of  that  month.  It  may  be  that  this  is  not  important,  bat  it  is  one 
of  the  charactwistica  of  the  evidence  in  the  case  which  is  confused  and  an- 
certnin,  and  therefore  not  satisfactory.  The  arrangement  which  resolted  in 
the  release,  althongh  admitted  in  evidence,  was  objected  to,  and  cannot  affect 
the  I^al  8tatu»  of  the  plaintiffs  at  the  time  the  credit  was  given.  Whatever 
they  had  to  en  title  them  to  consideration  as  bona  fide  holders  m  ust  have  taken 
plaee  then,  and  not  subsequently.  They  were  either  bona  fide  holders,  or 
they  were  not,  at  the  time  of  the  making  of  the  credit  as  alleged,  and  could 
not  become  so  lu  detriment  to  the  defendants*  rights  by  any  8ut»eguent  ar- 
rangement with  ttielr  debtor  Levy.  The  credit  was  not  one  of  payment  in 
any  sense,  and  the  memorandum  entered  on  the  plaintiffs'  books  is  not  en- 
tered  as  a  payment,  but  as  a  note  to  become  due.  It  was  not  sufficient,  there- 
fore, to  bring  the  plaintiffs,  the  note  having  been  diverted,  within  the  law- 
merchant  by  showing  the  parting  with  something  upon  the  faith  of  the  uffte 
«B  suggested  in  the  opinion  of  Mr.  Justice  Daniels.  There  was  a  furthw 
attempt  made  to  establish  the  giving  of  consideration  by  proof  of  a  check 
drawn  by  the  B(»enberg  Manufacturing  Company,  dated  September  18,  1885 
which  was  given  to  Levy,  and  as  It  was  depwited  by  Bauer  was  presumabij 
given  to  him  by  Levy,  and  that  fact  only  is  alt  there  is  relating  to  the  all^i;ed 
consideration  which  was  thus  evidenced.  The  answer  made  by  Bauer  to  that 
was  that  that  was  no  part  of  the  discount  of  the  note  in  suit,  but,  snbatao- 
tially,  that  it  related  to  a  note  dated  September  14,  1885,  which  was  dia- 
oounted.  It  is  true  that  the  witness  was  subjected  to  a  severe  cross-oxam- 
ination  with  regard  to  the  check,  and  some  of  his  answers  as  they  appear  in 
the  evidence  were  subject  to  criticism.  Besides  this,  it  Is  to  be  taken  into 
consideration  that  the  note  in  salt  does  not  appear  to  have  t>een  discounted 
at  all,  taking  the  statement  of  Mr.  Bellly,  who  received  the  note  from  Levy, 
and,  under  the  circumstances  disclosed,  it  Is  not  to  be  assumed  in  the  absence 
of  proof  that  Levy  paid  the  note  after  having  bad  it  discounted,  and  thereupon 
delivered  it  to  the  plaintiffs.  The  receipt  of  it  three  days  before  matnrlty' 
would  seem  to  indicate  that  it  was  held  by  Levy  and  delivered  to  the  plain- 
tiffs under  circumstances  which  should  have  been  explained,  but  were  no^ 
In  view  of  these  facts,  therefore,  affecting  the  right  of  the  defendants  to  hav« 
a  verdict  directed  In  their  favor  upon  the  ground  that  they  had  eatabltabed  a 
diversion  of  the  note,  and  that  the  plaintiff  had  failed  to  show  that  he  gave 
value  for  it  at  the  time  of  its  receipt,  the  denial  of  the  motion  was  erroneous. 
The  examination  of  this  case  has  been  very  troublesome  by  reason  of  the  in- 
volved  character  of  the  details,  and  in  which  the  circumstanoee  affecting  the 
olaim  and  the  defense  are  peculiar.  If  not  extraordinaiT,  from  the  absence  of 
■explanation  and  information  as  to  several  details  of  apparent  Importance. 
Nevertheless  the  absence  of  satisfactory  proof  of  consideration  authorizes  Vbtt 
conviction  that  the  motion  should  have  been  granted,  and  that  the  judg* 
erred  in  declining  to  direct  a  verdict  for  the  defendants.  Perhaps  upon  an- 
other trial  these  doubts  may  be  overcome.  The  Judgments  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellants  to  abide  event. 

Babtlbxt.  J.,  eoneurs  In  the  result. 

Yan  Brunt,  P.  J.,  (diaamttng.)  There  seems  to  have  been  evidence  from 
which  the  jury  might  have  found,  as  they  did,  that  Bauer  received  value  at 
the  giving  of  the  note,  and  that  It  was  not  diverted.  That'was  the  only  qu»- 
tlon  submitted  to  the  jury.  They  having  found  In  favor  of  the  plaintitb 
upon  the  Issue,  the  jodgment  should  be  affirmed. 


6ap.aL^     oramaqxian  kuv.  un  vm,  oo.  9*  yah  OAUFaa, 
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GoNHBonouT  MuT.  Lm  Ins.  Co.  «.  Tas  Oahfen  aZ. 

iSttprme  CovrU  Ooneral  Term,  Ffnt  Department.  July  18, 18W).) 

EOB  ImnjiStoB — AisiainaifT  ot  Poliot  bt  JAjtsatam  Woiuv. 

A  nuuTied  man  who  liad  b  policy  of  InmmiM  on  hto  life  payable  to  Ui  wife,  ao^ 
InK  u  attorney  for  hU  wife,  auigned  It  in  dna  form  to  one  if.  to  Booaio  a  debt  N. 
pud  the  preminms  on  the  policy  for  several  years,  and  then,  at  the  direction  of 
the  hnsband  and  wife,  anrrendered  it  to  the  insurance  oompany,  reoelTtng  In  Its 
plaoe  a  pald-vp  polltqr.  Thereafter  the  wife  asslRned  the  poliiw-to  one  C.  for  a 
valuable  ooBStaeration.  K.  bad  pouesBion  of  the  old  policy  nntU  Its  surrender  to 
the  company,  and  thereafter  had  p<wBeesion  of  the  new  poUot'.  At  the  time  of  the 
assignment  to  N.  Laws  K.  T.  1840,  a  80,  and  Laws  1873,  c.  821,  preTenUnR  a  mar- 
ried woman  who  has  children  from  aasifning  a  policy  of  insurance,  were  In  force, 
bet  after  this  disability  was  removed  oy  Act  H.  Y.  1870,  the  wife  ratified  the  as- 
aignment  to  N.  botore  making  that  to  C.  It  did  not  ^ipear,  however,  that  the 
wue  agreed  to  the  assignment  for  the  purpose  of  paying  tiie  debt.  Held,  that  tba 
assignment  to  N.  was  valid  and  effectual  to  the  extent  that  it  entitled  him  to  re- 
oelve  from  the  proceeds  of  the  new  poli<7  the  snm  paid  by  him  for  premlomi  on 
the  old  polloy. 

Appeal  from  apecifU  term.  New  York  county. 

Action  bv  the  Connecticut  Mutual  Life  Insurance  Company  against  Mary 
B.  Van  Campen,  Harriet  Eads,  and  Sai  ah  A.  Nichols  to  determine  the  rights 
of  the  d^endant  to  the  amount  due  on  a  life-insurance  policy.  The  opinion 
of  O'Bbien,  J.,  at  special  term  is  as  follows:  "Botli  parties  claiming  the 
fand  ill  this  case  have  equal  equities,  and  under  such  drcumatances  one  of 
two  innocent  parties  must  su£Fer  by  reason  of  the  wrong  or  fraud  committed 
by  a  third  person.  The  plaintiff  seelu  to  obtain  a  discbarge  from  the  con- 
flicting claims  of  the  defendants  to  a  poUcy  of  insurance  issued  by  the  plain- 
tiff in  lti74,  on  the  life  of  John  H.  Fry,  which  was  payable  to  his  wife^ 
Margaret.  Thereafter,  and  in  September,  1874,  John  H.  Fry,  claiming  to 
act  as  the  attorney  of  his  wife,  assigned  the  policy  to  one  John  M.  Nichols 
to  secure  a  promisswy  note  for  t2,207.  In  March,  1880,  the  policy,  having 
become  forfeited  by  lapse  of  more  than  one  year  without  payment  of  any 
premiams.  was  accepted  by  the  insurance  company  by  way  of  surrender,  and 
a  new  paid-up  policy  for  93,095,  the  policy  in  controversy,  was  issued.  At 
the  time  of  this  transaction  Fry  and  Margaret,  his  wife,  addressed  a  letter 
to  John  M.  Nichols  requesting  him  to  take  and  surrender  the  old  policy  then 
in  his  possession  to  the  company,  and  receive  the  new  paid-up  policy  to  be  is- 
sned  in  its  place,  liong  after  these  transactions  Margaret  Fry  assigned  the 
policy  in  qaestion  to  the  defendant  Mary  Van  Campen  in  consideration  of 
^.095.  On  the  faith  of  this  latter  assignment  Harriet  Eads,  another  of  the 
defendants,  loaned  to  Mary  B.  Van  Campen  the  snm  of  92,593,  and  now  ap- 
pears as  claimant  of  the  policy  to  the  extent  of  heradvance,  and  Mary  R.  Yaa 
Campen  claims  the  balance.  To  determine  the  rights  of  the  parties  to  the 
fund,  the  equities  being  equal,  resort  must  be  had  to  the  rule  that  the  legal 
title  which  is  prior  in  point  of  time  must  prevail.  Unless,  therefore,  there 
was  a  valid  legal  assignment  of  the  policy  by  Margaret  Fry  to  Nichols,  the 
other  claimants  would  be  entitled  to  the  fund  by  virtue  of  the  assignment  of 
the  policy  duly  and  regularly  executed  by  Margaret  Fry  to  Mary  Van  Cam- 
pen.  The  question,  then,  is,  was  the  policy  duly  assigned  to  John  M.  Nich- 
ols, either  absolutely  or  as  a  security  for  moneys  loaned  or  premiums  paid  on 
the  policy?  It  Is  not  disputed  but  that  in  Septemiwr,  1874,  Nichols  paid  the 
preml  um  on  the  policy,  amounting  to  S274.64,  and  on  the  same  day,  (Calming 
to  act  under  a  power  of  attorney  from  his  wife,  John  H.  Fry  assigned  tba 
policy  to  Nichols  to  secure  the  payment  of  his  note.  Thereafter  Nichols  ap- 
peared to  have  paid  the  premiums  on  the  policy  for  the  years  1875,  1876,  and 
1878.  The  amount  for  which  the  new  policy  was  issued  was  determined  by 
the  surrender  ot  the  old  policy,  and  the  amount  of  premiums  paid  thereon. 
The  new  poUcgr  thns  owes  its  existence  to  the  old  policy,  having  been  kept 
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■live  and  In  force  for  a  certain  period  bj  the  payment  of  premlams  and  1^  m 
surrender  thereof  to  the  plaiDtifl.   Substantially,  therefore,  the  new  was  « 
substitution  for  the  old  policy,  and.  If  the  title  to  the  latter  by  nssignment 
Tested  in  Nichols,  he  was  equally  vested  with  the  title  to  the  new  policy.  It 
has  been  urged  with  much  force,  assuming  that  the  wife  by  power  of  attor- 
ney had  authorized  the  assignment  by  the  husband,  that  the  same  is  invalid 
for  the  reason  that  she  was  under  a  disability  created  by  Acts  1840,  c 
80.  and  Acts  1873,  c.  821,  which  prevent  a  married  woman  having  children 
from  assigning  a  policy  of  lnsuriinc&   There  are  two  answers  to  this  objec- 
tiOQ:  First,  tlMtthe  wife  alone  or  her  personal  representatives  could  seem  ingljr 
take  advantage  of  such  disability  in  order  to  avoid  the  assignment;  secondly, 
after  such  disability  was  removed  by  chapter  248  of  the  Laws  of  1879,  the 
assignment,  being  at  most  voidable,  and  not  void,  was  ratlQed  by  the  wife. 
In  the  vase  of  SmillU  t.  Quinn,  90  N.  T.  497.  It  Is  said :  •  Bat  If  she  does 
not  seek  to  avoid  the  assignment  and  reclnim  the  policies,  or  to  secure  the 
moneys  due  upon  them,  she  could  not  be  compelled  to.   *   *   *   It  will  do 
ber  no  good*  and  do  her  family  no  good,  if  creditors  or  strangers  are  per- 
mitted to  come  In  and  assert  the  invaliOity  of  the  assignmentfor  the  purpose 
<tf  sweeping  away  the  amount  of  the  insurance.'   ^e/e,  also,  Frank  v.  /n- 
turanee  Co.,  102  N.  Y.  267,  6  N.  E.  Bep.  6t>7.   The  act  of  1879  conferred 
full  power  upon  the  wife  to  assign,  even  though  there  were  children,  provided 
the  husband  consented  to  the  assignment.   The  wife  by  letter  of  February 
24,  1880,  ratifies  and  recognizes  the  prior  assignment  made  by  her  husband 
while  assuming  to  act  as  ber  agent.   It  is  well  settled  that  a  subsequent 
adoption  or  ratification  is  equivalent  to  a  prior  authority.    The  original  as- 
signment to  Nichols  is  acknowledged  in  form  according  to  the  statute,  and 
the  notary's  certificate  states  that  the  original  power  of  attorney  was  pro* 
duced.   In  this  case,  therefore,  after  the  disnbility  was  removed  by  the  act 
of  1879.  instead  of  seeking  to  avoid  the  assignment,  the  wife  expressly  rati- 
fied it,  and  it  seems  difficult  to  escape  the  conclusion  that  it  made  the  assign 
ment  of  the  old  policy  to  Mr.  Nichols  valid  and  effectual.   It  is  conceded, 
however,  that  the  assignment  was  not  an  absolute  one,  but  was  given  as 
security  originally  for  a  note  of  the  husband.   Undoubtedly  upon  the  stren^h 
of  this  assignment  Nichols  paid  the  premiums  for  the  subsequent  years.  But 
neither  from  her  lettor  of  1880  nor  the  other  evidence  in  the  case  is  it  shown 
that  the  wife  agreed  to  the  assignment  for  the  purpose  of  paying  the  noto  of 
the  husband.   Holding  the  assignment,  however,  as  collateral  security,  and 
producing  his  checks  and  the  company's  receipts,  thus  raising  the  presump- 
tion that  be  paid  the  premiums  with  his  own  funds,  and  thus  kept  the  policy 
alive,  he  (Nichols)  should  be  entitled  to  credit  for  such  payments  necessarily 
made  to  preserve  the  policy.    It  should  be  remembered,  moreover,  that 
Nichols  at  all  times  was  In  possession  of  the  old,  as  he  subsequently  came 
into  and  retained  possession  of  the  new,  policy,  which  circumstance,  using 
reasonable  care  and  diligence,  the  defendants  claiming  the  fund  would  have 
discovered.   My  conclusion,  therefore,  is  that  the  assignment  to  Nichols 
was  valid  and  effectual  to  the  extent  that  it  entitled  his  administratrix  to  the 
turn  paid  for  premiums,  and  that  only  the  surplus  remaining  should  be  paid 
to  one  of  the  other  defendants,  Harriet  Eads.    Judgment  acoordingly." 
From  a  judgment  in  favor  of  Sarah  A.  Nichols,  Harriet  Eads  appeals. 

Argued  before  Yan  Brunt,  P.  J.,  and  Barrett  and  Babti,btt.  JJ. 

Richard  M,  Henry,  {John  W,  Weed  and  Charles  Meyers,  of  ooansd.)  for 
appellant.    H.  D.  Van  Orden,  for  respondent. 

Tmst  OiTBiAH.   The  judgment  should  b«  affirmed  upon  th«  opinion  of  tin 
eonrt  at  special  term. 


Snp.Ct] 
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Havbelt  «.  Fattkbsov  et  al. 


(Sttpmne  Oowrt,  Omwral  Ttrm,  Firwt  DepcurtmerU,  July  18,  ISMi) 

PMOIHT  Ajn>  DiBTBIBimOir— LUBIUTT  OT  HlIB— iMOmiBBiJTCnB. 

Under  1  Bay.  St.  H.  T.  p.  749,  |  4,  proridlnfi  that,  whenever  any  real  estate  nib- 
Jeot  to  a  mortgage  shall  aeeceoa  to  the  heir  of  the  morteagor,  he  ahall  disoharge 
■Mb  mortsBfiB  bimielf,  withoot  reaortlnR  to  his  aDcestora  eatate,  nnleaa  the  mort- 
gage debt  uiUreotedhr  the  aDoeator'swiU  to  be  paid  fran  his  aatate^  tbe  nunrtc^ 
gee  can  maintain  an  action  tor  the  anurantof  a  deflolency  Judgment  directly  against 
the  beir. 

Appeal  trom  apedal  term*  New  York  county. 

Action  by  Ohailes  Hauaelt  agsinit  Elizabeth  Fattmon  aod  otheia.  Fiom 
a  jadgment  tor  plaintiff*  d^ndanta  appeaL  Fot  fniner  report,  see  4  K.  Y. 
Sapp.  772. 

Argned  before  Van  Bbunt,  P.  J.,  and  Babbxtt  and  BARTLSTTt  JJ. 
Prmton  8tevamon%  for  appellants.   LetoU  8aind»n,  for  reepoDdent. 

Babtlbtt,  J.  That  this  action  is  maintatoable  by  the  plaintiff  to  enfOToa 
the  personal  obligation  of  the  lielrs  at  law  or  devisees  of  the  mortgagor  to 
pay  the  amount  ^  the  mortgage  has  already  been  decided  by  this  ooart. 
Hmueit  V.  Fatterton,  4  K.  Y.  Supp.  772.  The  judge  before  whom  the  seo> 
end  trial  was  had,  which  this  appeal  now  brin^  up  for  review*  was  quite 
right  in  holding,  as  a  necessary  result  of  that  decision,  that  the  present  appel- 
lants are  liable  to  the  plaintiff  in  this  action.  Although  nothing  was  said  in 
the  opinion  then  delivered  as  to  the  afflrmatlve  defenees  set  up  In  the  anawer, 
they  were  not  overlooked  at  that  time.  As  to  the  statute  of  limitations,  it 
was  thought  that  it  did  not  constitute  a  bar  to  a  suit  against  the  heirs  or  dev- 
isees BO  long  as  it  bad  not  run  against  the  original  mortgagor  or  his  represent- 
atives. As  to  the  plea  of  a  founer  adjudication,  il  was  considered  that  the 
cause  of  action  in  the  suit  In  the  court  of  common  pleas  was  different  from 
that  in  the  case  at  bar;  and,  furthermore,  that  tlie  judgment  therein  was  not 
rendered  upon  the  merits.  Code  Civil  Froc.  §  1209.  And,  as  to  the  objection 
that  there  could  be  no  judgment  against  the  defendant  Stevenson  to  charge  him 
as  the  personal  representative  of  one  of  the  heirs  of  the  mortgagor,  the  view 
on  the  former  appeal  was  that,  under  the  findings  made  upon  the  first  trial, 
(which  constitute  a  part  of  the  agreed  statement  of  facts  put  In  npon  the  seo* 
ond  trial,)  it  sufficiently  appeared  that  the  defendant  Stevenson  represented 
the  deceased  heir  aa  a  trustee  under  her  wlU  in  such  a  sense  as  to  make  the 
obligation  to  pay  the  mortgage  enforceable  against  him.  The  judgment  should 
be  affirmed,  with  costs. 

Yak  Bbunt,  P,  J.,  concurs. 

Barrett,  J.  If  I  had  taken  part  in  the  decision  of  the  original  appeal  in 
this  case  (Htnuat  v.  Patteraon,  4  N.  Y.  Supp.  772)  I  should  have  felt  con- 
strained to  dissent  from  the  conclusions  there  arrived  at;  and,  if  this  were 
now  an  original  question,  I  should  express  my  views  against  the  right  of  the 
plaintiff  to  enforce  the  personal  obligation  of  the  heirs  at  law  or  devisees  of 
the  ntortgagOT  to  pay  the  amount  of  the  mortgage.  But,  as  the  trial  judge  wat 
boand  to  f<dtow  ^at  dedsicai,  I  concur  in  the  affirmance  of  his  jadgment. 
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▲tlantio  Ats.  B.  Co.  v.  Johmsok  «t  ol. 
(Sttpreme  Oom%  QeMral  Term,  Second  Department.         U,  UML) 

OONTBiOTS— PbRFORHjLNCB. 

Plaintiff  and  defeDdaota  executed  a  writing:  by  which  plaloUfl  l«aaed  to  dafvnd- 
aota  its  franohiBOft  and  rights  to  coustruot  aud  operate  a  street  railroad  orer  cser- 
taln  fttreeu.  plalDtifT  agreeing  to  obtain  the  consent  of  the  dtj  authorltifla  to  tbA 
oonstnictioo  and  oporaltoD  of  a  cable  line,  and  defendanta  agretfne  to  pay|U,00O  a 
jMr  to  plaintiff.  Kc/ii,  InaaaetloD  on  ttwaffreement,  tlwtplalnwt,  havinff  teiled 
to  obtain  the  consent  for  tb4  oonstmotlon  ottho  o»bU  onrAoartaln  itnttlBtlia 
rout*,  oenld  aot  rMorer 

Appeal  from  clrcnlt  court,  Kings  county. 

Action  by  the  Atlantic  Avenue  Railroad  Company  against  Tom  L.  Johnson 
and  Alexis  I.  Du  Pont  on  an  agreement  by  which  plaintiff  leased  to  defend- 
ants its  franchises  aud  rights  to  construct,  maintain,  aud  operate  a  street  rail- 
road over  certain  streete,  plaintiff,  at  its  own  expense,  to  procure  the  consent 
of  the  city  autliorlties  to  the  construction  and  operation  of  a  cable  line,  and 
defendants  to  payplaintiff  $15,000  a  year.  Flaintlfl  failed  to  get  the  consent 
of  the  city  authorities,  and  defendants  were  obliged  to  stop  the  constroctioQ 
of  the  road  overa  certain  street  mentioned  in  plaintiff's  lease.  From  a  jnd^- 
meat  dismissing  the  complaint  in  an  action  forttae  $15,000,  agreed  to  be  paid 
for  the  Qrst  year,  plaintiff  appeals. 

Ai^ued  before  Babnabd,  P.  J.,  and  Dtkhan  and  Pbjltt,  JJ. 

Traept  MaeFarland,  Soardman  (ft  Piatt,  for  ai^lant.  Jamn  C*  Church, 
{B*  B,  Clarke  and  BlVvu  Soott  of  counsel,)  for  respondents. 

Babnar:*,  p.  J.  The  scope  and  meaning  of  the  agreement  between  the 
parties  was  to  enable  the  defendants  to  have  the  entire  road  described  in  the 
p-tper  writing.  It  was  Itnown  by  the  contracting  parties  that  certain  con- 
sents wera  needed  to  obtain  such  a  road,  and  the  plaintiff  agreed  to  obtain 
'heae  consents.  The  defendants  began  the  execution  of  the  agreement^  bat 
«  dniilty  stopped  as  to  a  very  material  part  of  the  route.  The  defendants 
b«d  laaiguotl  the  lease  or  privilege  Iwfore  the  obstruction  became  immovable. 

tii«  4SS!giiees  notified  the  plaintiff  that  they  would  hold  the  agreement 
br-ken,  aud  would  surrender  all  rights  received  under  it,  on  settlement  bj 
plniitiff  forthe  expenditure  made  in  the  execution  of  the  same  before  default 
IQ  obtaining  the  consent.  The  agreement  to  pay  14  per  cent  of  the  gross  re< 
aelpts,  and,  if  this  rate  fails  to  amount  to  $16,000,  the  defendants  were  to 
pay  815,000  at  all  events,  was  dependent  upon  the  plaintifTs  full  performance 
of  the  agreement  on  its  part.  The  defense  to  the  claim  was  one  provable  un- 
der a  general  denial,  and  did  not  need  a  counter-claim  pleaded  to  present  the 

Snestion.  Dauchty  v.  Drake,  85  N.  T.  407.  There  could  be  no  divisibility 
1  tbe  consideration  when  the  contract  was  not  performed,  and  there  is  no  ob- 
ligation to  pay  for  a  less  cunsi  deration  than  the  entire  performance  of  the  saBW 
by  the  plaintiff.  Grant  v.  Johnson,  5  N.  7.  247.  Tbe  Judgment  la  tbeio. 
fore  right,  and  should  be  affirmed,  with  cost*. 


{Supreme  Court,  General  Term,  Second  Department  July  18,  IBBO.) 

L  JuDOifE^iT— Rk9  Adjddioata— Puadikq. 

Id  an  action  on  a  sontract  a  plea  of  former  recovery  "  for  an  alleged  violation  of 
the  contract, "  there  being  no  averment  that  the  former  recovery  waa  for  the  same 
TlolatiMi,  or  that  the  causes  of  action  are  identical.  Is  bad. 


Beoovery  on  an  acUoa  at  law  for  the  amount  then  due  nader  a  oontnwt  1«  no  bat 
to  a  SBbaequent  suit  lor  an  aooonntlng  to  date  imder  the  oontraob 
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Appeal  from  special  term,  Kings  county. 

ActioD  by  Ambrose  De  V.  Montrose,  as  assignee  of  E.  A.  St.  John,  against 
Sosan  £.  Wanamaker  for  an  accounting  of  the  partnership  affairs  of  the  Ann 
of  Kii^  3b  Wanamaker.  When  King  withdrew  from  said  Brm,  it  was  agreed 
that  be  shoold  receive  half  of  the  commissions  thereafter  derived  from  s^es 
for  one  Merritt  and  others.  Plaintiff,  as  assignee  of  said  King,  recovered 
judgment  against  defendant  in  a  former  action  (21  Abb.  N.  C.  47^  for  the 
amount  ot  the  commissions  then  due.  From  a  judgment  for  plaintiff  defend- 
ant appeals. 

Frank  J.  Dt^tgnae,  for  appedlant.   Levi  A.  TuUer,  for  respondent. 

Fbatt,  J.  The  first  action  between  these  parties  resulted  In  a  judgment* 
Jane,  1888,  In  favor  of  the  plaintiff.  Thereafter,  and  in  April,  1889,  St.  John 
assigned  to  the  plaintiff  his  claim  against  defendant,  upon  which  the  present 
action  Is  based.  The  parties  to  the  present  suit  are  the  same  as  in  the  first. 
To  a  certain  extent  the  issues  are  the  same,  and,  so  far  as  the  issues  common 
to  both  suits  were  determined  by  the  first  trial,  the  decision  then  made  Is  bind- 
ing upon  the  parties  here.  Of  this  neither  party  can  complain,  as  each  has 
had  bis  day  in  court  npon  those  Issues,  and  may  well  be  requiiedt  In  any  sub- 
sequent litigation  between  them,  to  abide  the  determination  then  made.  By 
comparing  the  pleadings  we  find  three  defenses  set  up  In  the  last  action  that 
were  also  set  up  in  the  first,  viz.:  That  St.  John  violated  the  contract  (1)  in 
refusing  to  sell  goods  in  December,  1886,  for  Wanamaker;  (2)  that  St.  John 
constantly  refused  to  sell  the  Merritt  goods  for  defendant;  (3)  that  St.  John 
sold  the  Merritt  goods  on  his  own  account.  These  were  the  only  defenses 
pleaded  in  the  first  action.  The  court  charged  the  jury  that.  If  either  was 
sustainedt  the  verdict  should  be  for  defendant  The  verdict  in  favor  of  the 
plaintiff  establishes  that  these  defenses  were  not  well  taken.  Those  defenses 
are  again  pleaded  in  ttie  suit,  bat  the  judgment  Introduced  In  evidenoe  shows 
that  they  are  not  well  founded. 

Another  alleged  defense  Is  srt  op,  viz.,  that  a  recovery  has  already  been  had 
"for  an  alleged  violation  of  the  contract  *  •  *  whereby  all  rights  of  St. 
Johc  growing  out  of  any  violation  of  said  contract  became  merged  and  liqui- 
dated. The  plea  does  not  aver  that  the  former  recovery  was  had  for  tlie  same 
violation  now  sued  for;  nor  that  the  causes  of  action  are  identical.  Seoor 
V.  SturffUf  16  IS.  Y.  558,  lays  down  that,  for  a  former  recovery  to  be  a  bar, 
the  identity  of  the  cause  of  action  in  the  several  suits  must  be  averred.  Suc- 
cessive breaches  of  a  contract  may  well  give  rise  to  successive  causes  of  ac- 
tion where  the  prosecution  of  the  first  is  no  defense  tu  the  prosecution  of  the 
second.  The  plea  is  therefore  bad.  Ko  amendment  was  asked  for  on  the 
trial,  and,  even  if  the  proof  covered  the  defect,  the  judgment  could  not  be  r»- 
versed  in  aid  of  a  defense  not  pleaded.  But  an  examination  of  the  proof  does 
not  show  the  causes  of  action  IdenUcal.  By  the  contract  set  out  it  appears 
that  the  partnership  which  existed  before  December,  1886,  between  St.  John 
and  Wanamaker  was,  at  that  date,  abrogated  as  to  all  but  two  accounts.  As 
to  those  it  remained  in  force.  Later,  an  action  at  law  was  brought  to  recover 
money  claimed  to  be  due  from  one  party  to  the  other.  Apparently  no  objec- 
tion was  made  to  the  form  of  the  action,  and  the  plaintiff  recovered.  The 
present  action  is  In  equity,  claiming  an  accounting  to  date.  We  do  not  think 
the  actions  are  identical.  They  differ  in  form  and  in  substance.  The  relief 
demanded  in  this  action  was  not  asked  for  in  the  first,  and  is  not  within  the 
scope  of  an  action  at  law.  Few  subjects  have  given  rise  to  more  abstruse  dis- 
cnssions  than  that  of  the  identity  of  causes  of  action.  The  rule  against  split- 
ting causes  of  action  was  originally  adopted  by  courts  of  law  to  prevent  d»- 
fendants  being  nnjostly  vexed  with  double  costs.  That  abuse  is  no  longer 
pisvalent,  and  the  rule  ia  now  most  commonly  invoked  as  a  technical  defense 
to  a  meritorioos  demand ;  so  that  the  tendency  in  courts  of  law  now  Is  to  restrlM 
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Its  apjdlcaUon  to  cases  where  an  actual  recovery  liaa  been  had.  JrernfetA  ▼. 
Zoant  49  Barb.  650;  P^itv  v.  Diekenon,  7  Abb.  K.  G.  466.  Bat  la  tqiObj 
eoets  have  alwi^  bem  in  tbe  dlacreUon  of  the  oonrt.  The  dai^jer  of  vezft- 
tlon  from  needlesa  costs  has  not  nisted.  and  the  rule  that  a  ftvmer  reooTezy 
will  bar  a  second  has  been  kept  within  reasonable  limits,  and  will  not  be  so 
^ied  as  to  work  Injustice.  (TDougJiartjf  t.  Paper  Co„  81  N.  Y.  496,  500. 
Under  the  Interlocutory  judgment,  whateversum  has  been  paid  by  defendant 
will  be  altowed  on  the  accounting.  That  seeares  full  JusUce  between  llie  par* 
ties.  The  defimdant  has  excepted  to  tbe  refusal  of  the  trial  j  udge  to  find  uiat* 
by  the  acquiescence  of  plaintiffs  assignor,  the  emtract  betwran  Wanamaker 
ft  Ga  and  Merrltt  &  Go.  was  terminated  about  January  1, 1887.  Tbe  request 
was  properly  refused.  Neither  in  the  present  action  ntn*  in  the  first  was  any 
sncb  dcronse  pleaded.  Not  being  in  issue  in  the  first  action,  it  could  not  be 
established  by  that  judgment  record,  {People  v.  Johtuon,  88  N.  Y.  66.)  and  If 
the  request  had  been  granted  tbe  flndfag  would  not  have  beoi  relevant  to  onjr 
issue  in  tbe  action.  Judgment  affirmed,  with  costs. 


(Suprenw  Court,  OmenU  Term,  Seeond  DepmtmenL  Jnlj  19, 1800.) 

AmrXBBB  POBSBSSIOH— BVISINOB. 

A  deed  to  a  tenBnt  In  poeseMton  from  onewhohasnotlflatoftae  landlividd,  mad 
iDBuffloieDt  a*  a  basla  for  adverse  posseition. 

Appeal  from  circuit  court,  Richmond  county. 

Action  by  Hugh  McRoberts  a^nst  Henry  S.  Bergman,  Lena  Borgnum, 
Sarah  A.  Burke,  Thomas  S.  Burke,  Mary  Burke,  and  others,  to  recover  cer^ 
tain  land  in  Bichmond  county.  From  a  Judgment  for  plaintill  and  from  an 
Older  denying  a  new  trial  defendants  appeal. 

Argued  before  Baknabd,  P.  J.,  and  Dtkhan  and  Pbatt.  JJ. 

Ihivtd  R.  QanUns,  for  appellants.  Wni.  M.  Mullen,  {George  J.  Oreet^eld, 
and  Wm,  M.  Bruce,  alt  counsel.)  for  respomlent. 

Babnard,  p.  J.  The  plaintiff  proved  a  singularly  ^  lear  .title  to  the  land 
in  question.  Tbe  lands  were  supposed  to  be  and  no  doubt  were  included  fn 
grants  from  the  crown  of  Great  Britain  to  Mary  Britton  and  to  Sarah  Skid- 
more,  over  200  years  ago.  The  descriptions  in  the  charters  are  very  general, 
and  the  monuments  are  difficult  to  identify.  It  can,  however,  safely  be  said 
that  the  occupation  under  these  patents  Is  proven  beyond  contradiction.  In 
1756  the  lands  were  devised  to  one  John  Eittelbar.  and  subaequent  to  thsA 
sale  the  land  In  dispute  has  been  occupied  as  fully  as  it  could  by  tbe  suc- 
cessive owners  of  the  same.  It  is  a  small  lot  between  a  low  meadow  and  tbe 
lower  bay  of  New  York.  The  meadow  has  been  constantly  nsed  as  such 
meadows  are,  and  there  Is  not  tbe  slightest  reason  to  suppose  the  description 
left  a  narrow  strip  of  beach  between  the  meadow  and  high- water  mark.  The 
plaintiff  derived  his  title  from  the  widow  and  heirs  of  Thomas  B.  White,  in 
1874, 1875,  and  1876.  In  1873  Sarah  A.  Burke  took  a  deed  from  Joseph  Still- 
well  and  Anna  M.  Tucker  to  the  lands  in  question.  Mrs.  Burke  was  in  pos- 
session by  permission  of  Daniel  Wordell,  when  she  took  this  deed.  The  deed 
to  Mrs.  Burke  when  she  whs  in  possession  under  WurdeU  was  Ineufflcient 
as  a  basis  for  an  adverse  possession.  StiUwell  and  Tucker  had  no  title  to 
give.  This  Stillwell  and  Tucker  deed  was  Insufficient  to  raise  tbe  question 
of  champerty  as  agninst  the  plaintifTs  deed,  given  subsequently  by  tbe  true 
owner,  and  the  deed  itself  was  void,  having  been  given  while  tbe  true  owner 
was  In  actual  possession  by  his  tenants.  Mrs.  Burke  repudiated  the  Tudker 
title  as  founded  on  no  right,  and  took,  It  appears,  another  deed  from  other 
parties,  which  is  not  set  up  in  this  action  as  a  source  of  title  as  proven  on  tiie 
triaL  It  has  no  support.  It  is  supposed  to  be  operatives  the  stripof  beach 
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oatBlde  the  meadow,  beeaiue  that  strip  la  not  defined  in  the  grant  to  plain- 
tifl'a  predeeeaaor  In  title,  under  which  plaintlfl  oUimi,  and  the  grant  to  Eamnu 
glTM  idl  which  la  not  given  to  other  partiee  in  Klehmond  conn^.  The  claim 
Is  baselsBs  undw  this  CTidenoe.  The  occupation  under  the  crown  anrnt  to 
plainttfTa  predecesior  In  title  Is  so  poaitlTe  and  ion^«ontinued  uiat  ttie 
rule  as  to  location  of  the  land  under  a  deed  would  ^>pl7.  Thwe  was  no  out- 
Ijring  strip  which  would  appear  for  the  firat-  time  nearly  or  quite  200  jeaia 
after  the  grant  to  the  plaintiff.  The  plaintUTa  right  to  the  land  was  there- 
tan  clear,  both  hy  deed  and  by  an  occupation  of  over  20  years,  nnder  a  claim 
of  title,  and  the  defendant  had  no  right  either  1^  deed  ox  by  occupation.  The 
judgment  sboold  therefore  be  aflBrmed,  with  costs. 


PABKSB  9.  OOLLINS  0t  ol. 

(Suprme  Court,  General  Tarm,  Swmd  Department.  Jnlj  18, 188a) 

AooWD  AHD  SATurionox. 

In  an  aotion  to  foreoloie  a  mortgage  for  81,700,  It  appeared  that,  at  the  Ume  It 
was  given,  the  mortgagee  had  a  lien  on  the  property  for  over  83,000,  and  that  8800 
was  tnen  paid  to  tho  mortgagee.  Several  wttnesaea  testifled  that,  at  the  Ume  ol 
the  payment  and  the  giving  of  the  mortgage,  both  parties  thereto  atated  that  the 
payment  and  mortgage  were  la  full  aetuement  of  mortgagee's  claim.  The  mort- 
gagee testifled  to  the  iiama  effect.  The  mortgagor  tesUned  that  the  mortgage  waa 
pveB  merely  to  secore  mortfesgee's  olalm,  ana  that  amount  thereof  was  to  he 
Ihereattar  ■ajnated.  Held,  ton  It  waa  pn^ariy  found  ttiat  there  was  a  fnUsettle- 
msBt. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Sophie  O.  Parker  against  Theresa  B.  Collins  and  others  brought 
in  Kings  cOunty  court.   From  a  judgment  for  plaintiff  defendants  ap2>eal. 

Argued  before  Barnasd.  F.  J.,  and  Btxmam  and  Fratt,  JJ. 

T.  J,  A  R.  J,  Ttlnej/,  {Sonet  Orenu,  of  eonnsol,)  tor  appelhtnts.  Asa  W. 
ParhuTt  for  respondent. 

Barnabd,  p.  J.  The  complaint  Is  an  ordinary  complaint  in  an  action  for 
the  forecloBure  of  a  mor^ge,  and  the  full  amount  of  the  mortcmge,  with  in- 
terest upon  it,  was  claimed  to  be  due.  The  defendant  Theresa  B.  Collins,  her 
husband,  and  defendant  Dieter  answered,  and  claimed  •that  only  $900  was  due 
upon  the  mortgage.  This  is  probably  the  effect  of  the  answer,  idthougb  the 
averment  Umein  la  "that  the  sum  of  #900  only  has  been  advanced  upon  ssid 
bond  and  mortgage,  and  that  amount  only,  witb  intereat  from  ^y  S,  1889, 
is  due  thereon."  The  mortgage  was  given  to  defendant  O'Keefe,  andassigned 
to  the  plaintiff.  Upon  the  trial  the  defendants  aslced  of  the  plaintiff's  hus- 
band what  was  iMtid  by  Mrs,  Parker  to  O'Keefe  for  the  mortgage.  If  the  an- 
swer was  framed  to  prove  under  its  averments  that  only  $900  waa  paid  for 
the  mortgage,  that  fact,  it  true,  would  constitute  no  defense.  The  trial  be- 
fore the  referee  developed  a  great  conflict  between  the  witnesses.  Theresa  B. 
OoUins  was  buttding  a  house.  O'Keefe  had  done  work  and  furnished  ma- 
terials for  ita  construction,  and  had  put  on  a  lien  for  a  balance  claimed  by 
him  to  be  due.  The  lien  was  for  $2,197.28.  Oa  the  5tb  of  May,  1888.  the 
hoaband  and  agent  of  Mrs.  Colilna,  Mr.  Parker,  the  plaintiff's  husband,  and 
O'Keefe,  met  Mr.  Parker's  offloe.  Two  hundred  dollars  waa  paid  by  Col- 
lins to  O'Keefe,  and  a  mortgage  was  given  (the  one  in  question)  for  $1,700, 
having  a  year  to  run  without  interest.  The  question  of  fact,  and  the  only 
material  one,  was  whether  the  O'Eeefe  lien  was  paid  by  the  mortg^  and 
the  $200,  mr  was  ^aOO  paid  and  the  $1,700  mortgage  given  to  secure  the  claim 
of  0*Keefe  to  be  subsequently  adjusted.  Parker,  O'Keefe,  and  Doodey  ail  tes- 
tify that  the  payment  of  ousts  and  the  $1,700  mortgage  were  given  in  nneon- 
ditional  settlement  of  the  claim.  Mr.  Gollina  teetiflee  to  the  oontruy.  Tba 
r^eiM  had  tiMind  that  the  mor^;ag8  waa  given  in  settienmitoC  the  Uan.  This 
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to  In  aeeorduice  with  the  probabUItlw  of  the  case,  O'Keefe  had  a  lien,  and 
the  interest  WHS  to  remove  it.  Almoet^SOO  was  deducted  from  bis  clatm. 
besides  the  interest  on  the  mortgage  for  a  year,  so  as  to  give  opportunity  to 
the  owner  to  sell  the  house  and  pay  the  mortgage.  The  bond  and  mortgage 
call  for  unconditional  p^nment  ot  the  amount  of  the  mortgage.  When  tlie 
mortgage  was  given  the  (200  was  paid,  at  Oollins'  request.  1^  Parker  to 
O'Keefe,  accompanied  by  a  statement  made  bjr  both  O'Keefe  and  Collins  that 
the  mortgage  and  oaah  pild  are  in  full  settlement  of  tlie  elalm  brtween  Col- 
lins and  O'Keefe.  The  defendants'  testimmy  would  not  agree  with  the  an- 
awer.  Asaumlng  ita  aceurapy,  there  was  bat  #700  due  of  ^InelpaL  Tba 
judgment  should  be  affirmed,  with  oosta. 


WAI.TON  0.  Oband  Belt  Coffxb  Co.  et  oZ. 
(Supnme  Court,  Oenerol  Timrm,  FMvt  Dejtattmmt.  Jane  e,  inoi) 

UOKTOAOIS— FOBSOLOBUBB— DbFIOUHCT— LUVX  TO  SUX. 

Code  Oivil  Proc  N.  Y.  S 1628,  provides  that  pending,  or  after  Judgment  In,  an  ae 
tton  to  toreoloM  a  mortgage,  no  other  action  shall  he  commeDoed  to  recover  ubj 
pax%  ot  the  mortgage  debt,  **  without  leave  of  the  court  in  which  the  former  aotioa 
was  bronght "  Held  tha^  while  the  court  may  have  the  power  to  grant  such  leave 
to  SUB  nunc  pro  tunc  after  oonunencement  ot  the  suit,  by  an  ex  parte  applicatioB, 
the  practice  Is  not  Id  the  orderly  administration  of  justice,  and  should  not  be  en- 
couraged. The  defendant  sbcmd  have  an  opportumtf  to  be  heard  Is  the  first  i»- 
•tance.  Following  Insurance  Oo.  v.  Polllon,  0  N.  Y*  Supp.  870. 

Appeal  from  special  term,  Xew  York  county. 

Action  by  WiUlam  Walton  against  the  Grand  Belt  Copper  Company  and 
William  Belden.  Defendant  Belden,  the  receiver  appointed  in  the  action,  ap- 
peals from  an  order  denying  his  motion  to  vacate  an  order  granting  leave  to 
sue.  For  reports  of  former  liUgatlon,  see  6  Y.  Supp.  S70;  3  K.  Y.  Sopp. 
898. 

Argued  before  Tan  Bbunt,  P.  J.,  and  Bbady  and  Danzsls.  33, 
F.  X.  MarshaUt  for  ^pellant.   H.  B.  Turner^  for  respondent. 

Pkb  Oubiah.  For  the  reasons  stated  In  the  ease  of  Insurance  Co*  t.  Poil- 
lon,  6  N.  Y.  Supp.  870,  we  think  that  the  motion  to  vacate  the  order  of 
AngiMt  80,  1889.  should  have  been  granted,  and  the  order  in  that  xe^eet 
ahonld  be  reversed,  and  said  order  of  August  30th  vacated.  The  hft'ww  €t 
the  Older,  we  think,  however,  should  be  affirmed,  without  costs. 


Pkoplk  «b  rtl.  BoLAN  e.  HaoLkan  et  a2.,  PoUoe  Com'rs. 

(Supreme  Court,  General  Temit  Firtt  Department  June  fl,  1890.) 

Ibnnavu-  CoaroBAnom— Bsmovai.  ot  Foesonfjjf. 

BalatoT  was  charged  with  being  absent  from  his  post  during  bU  time  for  patral 
duty.  A  woman  of  bad  reputation  testified  that  he  bad  visited  her  in  bis  uiuform 
dnnng  his  hours  of  dnty,  and  had  taken  her  to  an  ot&oe,  which  he  had  opened  with 
a  key.  other  witnesses  eorroborated  her.  On  behalf  of  defendant  two  persons  tee- 
tlfled  to  having  keys  to  the  offloe,  but  stated  that  defendant  had  neltbar  of  their 
ker*  nor  leave  from  them  to  go  to  the  office.  Other  persona  who  had  key*  were  not 
called,  field,  that  the  qnesuon  of  deteadanVa  goiU  was  whollv  one  of  taot  for  the 
eommlsslooers,  and  his  olemlseal  from  the  fores  would  not  be  ustnrbed. 

Certiorari  to  review  the  dismissal  of  the  nlatWa  Thomas  F.  Dolan.  fkMi 

the  police  force  of  the  city  of  Kew  York. 
Argued  Iwfore  Van  BBtntT,  P.  J.,  and  Brady  and  Dahiblb,  JJ. 
Zouit  /.  Grantt  for  relator.   John  J.  D^ny,  for  respondente. 

Banikls,  J.  The  relator  was  charged  with  being  absent  from  his  post 
•ad  neglei^ng  his  duty  during  the  time  he  was  assigned  to  patrol  his  dlstrU^ 
A  variety  otf  specifications  were  made,  elaboiating  and  pointing  these  charges. 
Other  eharges  still  more  seriously  involving  his  conduct  were  also  made,  but 
he  waa  not  Med  npoo  them,  although,  inei&otaUy*  arldenoe  did  a^enrswak- 


nona  v,  uac  lbak. 


enlng  at  leaqt  a  saspleion  that  tbey  may  have  been  well  founded.  But  the 
ebaiges  actually  tried,  and  upon  which  the  removal  took  place,  were  those 
first  referred  to,  ct  absence  from  hia  post  and  neglect  ct  duty.  And  to  sup* 
port  the  action  taken,  the  only  Inquiry  required  to  be  made  is  whether  the 
eTidence  was  safflctent  to  instaln  those  charges.  That  which  was  ^veu  by 
the  witness  Sate  Hogan  was  positive  and  direct  that  he  had  visited  her  in  his 
uniform,  and  during  bis  hours  of  patrol  duty,  and  timt  she,  in  the  night-time, 
u&d  while  he  was  on  duty,  repaired  with  bim  to  Uie  office  at  Mr.  Iiowry»whiob 
the  officer  opened  with  a  key  produced  by  him,  and  was  there  with  him  for  a 
considerable  interval  of  time.  The  latter  statement  was  sustained  as  to  one 
occasion  by  the  witness  Rebecca  l<eon,  who  testified  that  she  saw  him  on  one 
evening  between  10  and  11  o'clock' standing  in  the  hall-way  with  his  back  to 
tlie  office  door  looking  over  to  the  building  in  which  these  witnesses  resided,  and 
tlien  be  went  into  tlie  office;  that  the  witness  Hogan  left  the  house  entranoa 
at  Ibe  building  where  these  persona  resided,  and  crossed  to  the  court-house  on 
their  street.. stooped  down  when  slie  reached  the  Uquor  store,  and  then  pro- 
ceeded to  the  (rffice,  and  entered  it  just  after  the  relator  bad  gone  in  there,  and 
the  officer  was  tlien  in  his  uniform.  Joseph  Leon  also  testified  to  a  similar 
occurrence,  but  without  being  able  to  identify  the  relator  as  the  officer.  Other 
evidrace  was  given  also  which  indicated  that  the  officer  and  the  witnessKate 
Hogan  were  at  least  familiar  acquaintances.  Evidence  was  also  given  by 
Kate  Hogan  and  John  Hogan  of  his  visit  to  her  in  his  uniform,  at  her  own 
room,  remaining  from  fifteen  to  thirty  or  thirty-five  minutes.  And  this  waa 
confirmed  by  Mary  Dwyer,  so  far  that  she  testified  that  she  saw  an  officer 
op  in  tbe  bntlding,  where  he  renudned  about  a  quarter  at  an  hour,  and  Miss 
Hogui  was  speaking  to  him  as  be  went  down.  On  liehalf  of  the  officer  evi- 
deace  waa  given  by  two  persona  having  keys  to  the  office  mentioned  tluit  be 
Iwd  neithw  of  their  keys  nor  any  liberty  to  go  to  thei^ce;  but  other  persons 
bad  keys  who  were  not  called,  and  tbe  officer  may  have  obtained  one  of  those 
keys,  and  entered  the  office  In  that  way.  But  after  giving  ail  due  weight  to 
the  evidence  of  these  witnesses,  and  that  of  the  relator  himself,  there  remains 
very  slight  cause  for  doubt  but  that  the  officer  was  possessed  of  a  key  by  whi^ 
he  waa  able  to  and  did  nnlock  and  use  the  office.  The  weight  of  the  evidence 
impating  bad  character  to  Kate  Hogan  did  reduce  the  reliability  of  her  state- 
ment; but  it  was  not  without  another  effect,  at  the  same  time,  and  that  was. 
to  add  Increased  pr<^biUty  that  abe  consorted  with  tbe  officer,  as  the  fade 
wereatated  hy  herself  and  other  persons  sworn  upon  the  hearing.  And  that 
evidence  was  not  overcome  by  the  denials  of  tlie  officer  as  a  witness  in  his  own 
behalf,  or  by  thoee  denials  and  the  testimony  of  his  other  witnesses;  for  what 
they  were  able  to  say  had  very  little  to  do  with  bis  exculpation,  and  at  the 
same  time  it  was  in  part  avoided  by  the  fncc  still  appearing  in  their  state- 
ments that  rdations  of  intimacy  did  exist  between  tbe  officer  and  Kate  Hogan. 
The  qneetion  of  tbe  offloer's  guilt  waa  wholly  one  of  fact.  In  a  trial  of  it  be- 
fore a  jnry  it  wouU  have,  been  for  tbem  to  decide,  and  their  decision  agaiiut 
the  officer  would  have  been  condusive  upon  the  court.  There  was  no  pte- 
pooderanee  whk;h  would  allow  a  verdict  to  be  set  aside;  and  the  law  requires 
the  same  controlling  effect  to  be  given  to  the  decision  ot  the  commiasionen. 
Code  Civil  Proc.  §2140,  subd.  5;  People  v.  Fire  Com'rs,  82  K.  Y.  358;  Peo- 
irfc  ▼.  rreneh,  7  N.  T.  &t.  Bep.  25S;  PeopU  v.  French,  110  N.  Y.  494.  IS 
E.  Bepb  188.  Objections  were  made  on  the  hearing  as  to  differences  in  time 
between  tbe  evidence  and  the  charges;  but  there  was  substantial  conformity 
to  the  charges  in  the  proof.  The  relator  could  not  have  been  misled,  and  the 
variance  resulted  in  no  inability  on  tlie  part  ot  tbe  officer  to  meet  tbe  charges 
as  far  as  the  evidence  was  under  his  control,  which  was  adapted  to  that  end. 
All  that  could  be  produced  was  laid  before  tbe  oommissioners;  and,  as  It  did 
not  In  judgment  of  law  overcome  the  case  made  against  him,  tSm  decision  of 
the  flommlaahnwn  ahonld  be  affirmed.  All  ooncar. 
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BOABD  OP  HbALTB  «.  VALENTOn. 


(A^rvme  Court*  OeiMnit  Ttrm,  Bteond  PqNHlment.  Jvtr  18,  USD.) 

1.  Bqasd  or  HaAun—- Aonovs— Pastob. 

Under  Laws  N.  T.  1686,  c.  970,  S  i,  ^orldlng  that  peuaUlM  Impoied  by  a  board  of 
health  for  the  m^nteiuuioe  of  a  bumuuw  "mv  he  •twd  ftw  and  reeorerad  with 
ooBta  by  said  board  In  the  name  of  nudi  board,  "raoh  aottona  are  proper  hnm^t 
In  the  name  of  the  board,  witboot  naming  the  Indtrldoal  members  thereof. 
&  Liin>LOBD  m  TuAvr— Nmauraa. 

A  landlord  la  reepooaiUa  for  the  maintenance  of  a  aidHaee  on  hia  pnp«^, 
lAere  be  reotfTea  mt  with  lounriedae  thereof. 

Appeal  from  dTcait  oourt.  Westeheater  coonty. 

ActtoD  by  the  board  of  health  ot  the  Tillage  of  New  Bodiello  agalnsfe 
Bagente  YaloiUne  to  reoover  a  penalty  impoeed  by  plainUlt  for  nm-eompU- 
■nee  with  Its  ngalaUona,  and  billing  to  abate  a  nnisanoB.  The  nolaaiiee 
odmplained  of  was  chaiged  to  exist  by  reason  of  waste  water  and  ftooal  mat- 
ter being  allowed  to  ran  from  premieea  owned  1^  defendant  Into  tin  steeeti 
of  plaintiff,  which  premiaee  were  In  poasession  of  third  parties.  Plaintiff 
was  organized  nnder  Laws  N.  Y.  1886.  c  270.  The  complaint  wee  dlsmiaeed 
on  the  ground  Uiat  there  was  no  party  plaintiff  of  whloh  the  eonrt  could  take 
cognizance*  ai^  Uiat  tiie  oomplatnt  did  not  state  a  oanse  of  action.  Flalnttfl 
appeiUs. 

A^oed  b^ore  Babnabd,  F.  J.,  imd  Dtkman  and  FbatTi  J  J. 
OJuwUi  ff.  Tounfft  for  qipellant.   iTooon  JBro*.*  for  respondent. 

Pratt,  J.  If  the  defendant  Intended  to  challenge  the  right  of  theboftrd  to 
■ae  in  its  corporate  name,  he  should  have  demumxl,  but,  waiving  that,  we 
tUnk  the  action  was  well  brought.  The  principal  object  of  having  a  proper 
party  plaintiff  is  to  prevent  the  possibility  of  the  defendant  having  to  answer 
twice  for  the  same  cause  of  action.  The  statute  under  which  this  action  was 
instituted  providee  that  the  penalty  '*may  besued  for  and  recovered  with  coats 
by  said  board  In  the  name  of  sach  board.  In  any  court  having  oompetent  Juris- 
dlotion."  It  seems  too  plain  for  ailment  that  this  action  was  well  brought 
in  the  name  of  the  board,  without  naming  the  individual  members  therettf. 
Board  v.  Caseg,  3  K.  Y.  Supp.  399.  The  case  ffould  v.  City  of  Sooiuatar, 
12  N.  B.  Bep.  275,  is  not  an  authority  against  the  proposition,  as  the  ques- 
tion was  not  raised  not  passed  upon;  and,  besides,  that  action  was  brought 
nnder  a  different  statute,  to-wit.  chatter  824.  Laws  1860.  and  chwter  861* 
Laws  1882. 

It  ought  to  be  enough  to  elte  the  case  of  AJum  v.  Staae,  116  K.  Y.  209. 
22  N.  £.  Bep.  193.  to  show  that  in  such  a  case  ss  this  the  landlord  is  re- 
sponsible for  maintaining  the  nuisance.  The  principle  that  the  owner  of 
the  premises  is  liable  by  reason  of  defective  oonstrui^on  and  dangerous 
oondition  of  premises,  notwithstanding  the  premises  are  at  the  time  in  poa- 
session of  a  tenant,  if  the  defect  existed  when  the  owner  leased  the  property, 
is  very  old  and  well  settled.  Moody  v.  Mayor,  48  Barb.  282;  ClmUuim  v. 
Hampson,  A  Term  B.  318;  RotieweU  t.  Prior,  2  iialk.  460,  folly  reported  ia 
I  Ld.  Baym.  392,718.  In  the  case  last  dted  It  was  held  that  recdvlng  rent  for 
a  nuisance  was  equivalent  to  maintaining  it.  See,  also.  Moak,  Underh. 
Torts,  25&-255;  Wood,  Nnls.  76-80;  Otping»  v.  Jonea,  9  Md.  108.  The 
nuisance  complained  of  came  under  the  general  sanitary  r^nlatlons.  and 
hence  it  was  not  necessary  to  serve  the  order  upon  the  oconpants  and  owner 
4rf  the  premises,  under  section  8,  subd.  6.  c.  270.  Laws  IW.  iadgmoU 
Tened,  and  new  tdal  ordered,  eoits  to  aUde  event.  All  oonenr. 
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In  re  East  Avekue  Baptist  Church. 

(fiuprWM  Omat,  ameml  Term,  Second  Department  July  IS,  ISMi) 

Tiunov— Assnnmra  axo  Lstt— CimATm  Acts. 

WbMW  tax  prooeedlnss  an  oibexwlM  ralld,  tbe  tulnre  of  the  MB»Mori  to  maika 
waA  attMBh  to  m  rolls  tie  •flld»vlt  teqaired  b;  law  1*  aa  lrregu]>rity  wUoli  nugr  bo 
au«d  bj  a  raliuqiiwt  not. 

Appeal  froiD  spedal  terra,  Weatehester  ooantgr. 

Application  by  the  East  Avenue  BapUst  Chnrah  at  Long  Island  01^  for  an 
order  dlreeting  the  citj  treasorw  to  canod  water  rates  nod  rents.  From  an 
order  grantiog  the  application  the  treasnrer  appsals. 

Argued  before  Baenabd,  P.  J.,  and  Dtkmah  and  PaArr,  JJ. 

W.  /.  Foateri  tor  ^^llant.  /.  Kaiph  Burrutt,  for  respondent. 

BABHABDr  P.  J.  The  fsots  In  this  case  are  Identloal  wttb  tbe  fMts  pre- 
lented  in  Be  Lamb,  4  N.  Y.  Supp.  8S8.  Under  that  case,  and  the  ease  of 
PtopU  V.  Bkokwerm,  7  K.  Y.  Supp.  914,  Uie  order  this  appeal  should  be 
reversed,  with  eosts  and  disbursements,  and  the  i^Ueatlon  denied,  with 
eosts.  iJloononr. 


In  re  Brsma. 

(flupranw  Court,  Oeneral  Term,  Second  Department.  JiOj  18,  ISBS.) 
Appeal  from  apeoial  term,  Waatobfleter  oonnty. 

Application  by  WHUom  T.  Byrnes  ior  an  order  diraotinr  the  (dty  treaaorer  to  oanoal 
water  ratoa  and  rente.  The  mUoatlon  was  granted  and  the  treasareri^peala. 
Arsned  before  R4^»*wn,  p.  J„  and  I>txiiah  and  Pun,  J  J. 
W.  J.  Foatert  for  wpgeiaaaA  F.  E.  BIodMwU,  for  raspoudent 

BuvABD,P.J.  This  oaM  also  falls  within  the  deeiatOD  of  the  above  oase^  (in  rsAoft 
AwBcQiMttCThurcrkUMaupra,)  and  thejndgmentahonld  be  reversed,  andanew  trial 
granted,  costa  to  aUde  «ven^  for  the  same  reaaon.  All  eonoor. 


In  re  Uiwbbhxll. 
(^Supreme  Court,  Omeral  Term,  Second  Department.  Jnly  18,  IMO.) 

fascumaa  abd  AsxnnsTBATOBS— Acoountimo— Ldcitatiov  or  Aoiiohs. 

Hw  ezlstenoe  of  a  paper  in  the  haDdwrltins:  of  aa  administrator,  pnrportbur  to 
dharse  hlnaalf,  as  aonuniBtrato^  with  tbe  dSvldenda  on  oartaln  oorporate  stotA, 
wUoB  had  been  tranaferred  to  him  by  deoeaaed  In  hia  life-time,  tbe  pnrpoae  for 
whloh  the  paper  was  made  not  appearing,  ia  not  saffloleot,  aa  against  the  oath  of 
the  administrator,  to  oharge  blm  with  holding  the  stook  as  trustee  for  deoeased,  so 
aa  to  remo^  the  bar  of  the  statute  to  a  olalmaQVa  right  to  an  aoooontlag  by  the  ad* 
minlatrator. 

Appeal  from  surrogate's  court,  Westchester  county. 

Petition  by  Elizabeth  B.  Gulon  to  compel  Philip  R.  UnderMll  to  render  his 
aoooiinta  as  administrator  with  the  will  annexed  of  Isaac  UnderhiU,  de- 
ceased. From  an  order  dismissing  her  application  petitioner  appeals.  For 
former  report,  see  9  K.  Y.  Supp.  465. 

Argued  before  Barnabd,  P.  J.,  and  Dyeman  and  Pbatt,  JJ. 

Aleas,  Thain,  for  appellant.   Totoneend,  Dyett  dk  Birutein,  tor  respondent. 

Baknabd,  P.  J.  Elizabeth  R.  Underbill  died  before  the  year  1860.  leaving 
a  last  will.  She  gave  to  her  husband  Stj.OOO,  and  all  her  Manhattan  Company 
stock.  She  had  263  shnres.  value  of  •24,000.  By  her  will  she  appointed  her 
husband.  Isaac  Underbill,  and  her  son.  Philip  B.  Underhlll,  as  executors. 
Isaac  Underbill  In  August,  I860,  transferred  this  stock  to  his  son  through 
Carlisle  Norwood,  preeldent.  When  Isaac  Underhlll  died,  Philip  R.  Under- 
bill was  appointed.  In  March.  1861,  administrator  with  the  will  annexed.  No 
Inventory  was  ever  flied  by  him  of  his  father's  estate.  The  ptttltlonar,  Mrs. 
r.llK.T.s.na8 — 8 
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Gulon,  ifl  a  daughter  of  laaac  Underbill.  Philip  B.  Underhill  always  dented 
that  tils  father  left  any  property  to  her.  In  March,  1889,  she  procured  a  cita- 
tion for  Uie  administrator  with  the  will  annexed,  of  Isaac  UnderhiU,  for  an 
accounting.   The  answer  sets  up  the  statute  of  limitation.   There  was  a 

Sper  proven  to  be  In  the  handwriting  of  Philip  B.  Underbill  purporting  to 
a  statement  of  aocounts  between  Isaac  Underbill  and  F.  B.  Underhill,  ex- 
ecutor. This  paper  shows  a  balance  due  F.  B.  Underbill  of  $3,131.22  on  De- 
cember 20,  IB60.  This  paper  wiU  justify  the  Inference  that  the  $8,000  givea 
bgr  the  mother's  will  was  in  Ftilllp  B.  f7ndarhlirs  hand*  as  he  charges  him- 
self with  intwest  on  that  sum.  The  same  paper  continues  the  aceount  with 
F.  B.  Underhill,  administrator,  to  October  22, 1866.  On  this  aoooant  tba  ad- 
ministrator with  the  will  annered  cfaai^^  himself  with  the  intezest  on  the 
Manhattan  stock  down  to  August,  1865.  The  petitioner  was  mtltled  to  an 
account  of  F.  B.  Underhill  as  administrator  In  1868.  Code,  §  2724.  So  that 
the  claim  of  peUtioner  Is  barred  by  the  statute  of  limitation  of  10  yean,  un- 
less it  is  sBTea  by  one  of  the  exoeptions  to  prevent  the  running  of  ttieatatatok 
The  petitioner  claims  that  the  administEator,  F.  B.  Underbill,  was  a  trustee. 
There  is  no  evidsnee  ni  tlUs.  The  paper  account  would  call  for  an  individual 
debt  from  F.  B.  Underbill  to  his  father  for  $8,000.  on  the  lOth  December, 
I860,  If  the  credit  of  interest  proved  an  existing  sum  as  prihdpal.  There  is 
nothing  in  the  paper  which  In  this  respect  overcomes  the  oath  of  ttie  admin- 
istrator. The  paper  is  unexplained.  What  it  was  for,  to  whom  It  was  given, 
does  not  appear.  The  record,  so  far  as  the  dividends  on  the  Manhattan  stock 
are  oredtted,  is  at  war  with  the  record  of  the  stock  made  by  the  testator,  Isaac 
Underhill,  himself,  for  he  di«d  In  1861,  and  had  transferred  this  stock  In  hia 
life4ime.  The  paper.  In  the  face  oi  the  bank  record  and  of  the  teatimopy  oC 
the  administrator.  Is  not  saffldent  to  cbuge  him  with  h(Mlng  tlw  sto^  as 
trustee  for  Itls  father.  The  proof  falls  to  show  such  a  case  of  fraud  as  will  pre- 
vent the  running  of  the  statute.  It  he  denied  a  debt,  and  subsequently  proof 
was  disoovered  showing  the  denial  to  be  false,  tlie  statute  was  not  arrested 
until  the  proof  was  found.  Ferhapa  the  failure  to  explain  the  paper  Is  due  to 
the  age  of  the  administrator,  as  the  case  alludes  to  blm  t:  j  an  aged  man.  There 
is  no  reason  shown,  therefore,  why  the  statute  did  not  run,  and  after  febls 
Iqise  of  time  the  claim  Is  haried.  Jodgmrat  affirmed,  with  costs. 


iaupnnu  Court,  Spsetol  Tmm,  Onondaga  Cotmti/.  June  IS,  18901) 

L,  GUTALS— StATB  OWinBSHIF— COKBTITimOSAI.  It^W. 

Laws  N.  7. 1889,  o.  291,  { 18,  ob  amentled  hy  Lrws  1800,  o.  814,  of  the  aot  "to  e8tab> 
llsh  and  maintain  a  water  department  tn  ana  for  the  city  of  Syraoase, "  which  pro- 
vides that  the  Syracuse  water  board, "  by  and  with  the  oooMBt  of  the  canal  board,  im 
authorized  *  •  *  to  appropriate  bo  much  of  the  waters  of  8.  lake  as  may  be 
naoeuary  to  supply  the  city  of  Byraouae  •  •  •  with  water,  upon  the  express 
oondition,  however,  that  the  (dty  of  Syraonse  shall,  when  so  reoulred  by  ttn  canal 
board,  furnish  *  *  *  as  much  water  for  the  use  of  the  Brfe  canal  as  sh^  be 
taken  by  the  city  from  8.  lake,  and  the  power  granted  by  this  act  sbaJl  be  deemed 
to  Include  authority  and  power  to  provide  such  oompensaUng  water  supply  for  the 
Erie  canal,  aud.to  do  and  perform  aU  thoee  aota  ana  thlngB  which  shall  be  needful 
to  aoQQlre  tor  said  dty  and  Its  inhabitants  the  water  of  BT  lake,  **  Is  not  In  viltfatloa 
of  Const.  S.  Y.  art.  7,  g  0,  which  provides  that  "the  legislature  shall  not  sdl,  lease, 
or  otherwise  dtspoae  of,  any  of  the  canals  of  this  state,"  though  the  waters  of  S. 
lake,  so  far  as  necessary,  had  been  previously  appropriated  as  a  feeder  for  Uie  Bite 
oanaL 

t.  HcKtotPU.  CoBFOnanom— IdWTAnoH  or  iHDBBTBDHass. 

Bectioa  SO  of  the  sot  provided  for  the  Issoa  of  bends  Iqr  the  6Uj  of  ayraoose  in 
aid  of  tile  establishment  and  malntmanoe  of  a  water  department,  and  made  the 
bonds  parable  more  than  80  years  from  the  date  of  their  issue,  hut  provided  for  no 
sinking  fund  for  their  retirement  at  maturity.  Held,  Uiat  such  section  was  not  In 
Tlolationof  Const.  M.  T.  art.  8,  $11,  which  provides  tiut^'nooonntyoontidBing  a 
oitiy  of  over  100,000  Inhsbitants,  or  any  snoh  oltr,  shall  be  allowed  to  baooae  la- 
daned  *  *  *  to  an  amount  which,  inoludlng  existing  indsbtedaeasi  shall  ax- 
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oead  10  per  oentam  of  the  assessed  ralnaUon  of  the  real  estate  snbjeot  to  taxation,  * 
anfl  tiwt  mtHi  section  "ehall  not  he  oonstmed  to  prevent  the  Itsoe  of  bends  to  pn>< 
Tids  tat  the  rapply  of  water,  but  the  terms  of  "^saob  bonds  "shall  not  emeed  90' 
years,  and  a  slaldog  fund  shall  be  created,  on  the  issuing  of  saoh  bonds,  for  their 
redemption, "  where  It  did  not  sfflrmatlvely  uipear  that  Syraoase  oontalned  more 
than  100,000  InhaMtants,  and  that  iu  ezlating  indebtedness  exceeded  10  per  oentan 
of  the  aansaBd  Talvatlon  of  its  i«al  estate  mbjeot  to  tantlon.  Appnmag  Oom- 
Btoek  r.  City    SuraeUMe,  5  N.  T.  Sapp,  874. 

I.  CoxariTDTIOKAIt  IiAW— TlTLM  01  IiAWS. 

Xjsws  N.  T.  18^  o.  aai,  entitled  "An  act  to  establish  and  midnbOn  a  water  de- 

gsrtment  tn  and  for  the  city  of  Syracuse, "  and  providing  for  obtidning  water  from 
bsneateles  lake,  and  for  the  condemnation  prooeedings  neeassaty  for  that  pw- 
pose,  is  not  obnoxiooa  to  Const.  N.  Y.  art  8,  {  IS,  forbidding  the  passage  of  anjr 
printe  or  local  bill  embracing  more  than  one  subject,  which  shall  be  expresaed  u 
its  title. 

Action  by  William  A.  Sweet  agidnst  the  city  ot  Synieam  ftDd  otbart. 
PUnttff  obtained  un  order  to  show  oauisa  why  d^sndantB  Bhoold  not  be  en- 
joincd  pendente  Ute. 

Charlee  S,  Peek,  {George  F.  Conutook,  of  counsel,)  for  plaintUI.   O.  L, 
Stone,  IF.  A.  BeaeA,  and  /*.  B.  MoLennanf  for  Syraoiue  Water  Board. 
P,  Oonnont  Oorp.  Gonnsel»  for  otbor  defendants. 

Ghubchill,  J.  Tlie  question  which  anderlles  several  of  the  questions  iu 
this  case  is  that  of  the  relation  of  the  state  to  the  waters  of  Skuieateles  lake. 
Clmpter  9  of  the  first  part  of  the  Bevised  Statutes  which  took  effect  January 
1,  1828.  defined  the  Erie  canal  as  follows:  "The  navigable  communication 
conAectiDg  the  waters  of  Lake  Erie  with  those  of  the  Hudson  river*  and  all 
the  side  cuts,  feeders,  and  other  works  belonging  to  the  state,  connected 
tbtirewitht  shall  be  known  and  designated  by  the  name  of  the  'Erie  Canal.*** 
It  farther  declared  the  Erie  canal  1m  be  completed,  and  that  the  powers  and 
aatbority  given  to  the  canal  commissioners  for  ita  construction  should  \» 
deemed  to  have  been  executed.  It  further  provided  that,  whenever  in  thfr 
opinion  of  the  canal  oomnussioners  improvements  should  become  necessary 
on  any  completed  canal,  "snch  as  [among  other  things]  the  opening  of  new 
feeders."  they  should  cause  the  necessary  surveys,  maps,  and  estimates  to  be- 
made,  and  should  submit  the  same  to  the  canal  board  for  their  approbation ;. 
and  if  such  improvements  were  directed  by  the  canal  board,  or  by  the  legisla- 
cure,  then  the  canal  commissioners  were  directed  to  proceed  and  execute  tbe- 
same,  and  for  that  purpose  to  take  possession  of  all  lands,  waters,  or  streams 
that  might  be  necessary.  1  Bev.  St.  c.  9,  tiL  9.  §§  1,  2,  16-18,  pp.  217,  221. 
It  appears  from  the  papers  submitted  on  the  part  of  the  plaintifT  that  in  1842 
the  canal  commissioners  adopted  the  following  preamble  and  resolutions: 
"At  a  meeting  of  the  board  of  canal  commissioners  held  at  the  canal  depart- 
ment io  the  city  of  Albany,  on  the  6th  day  of  September,  1842.  Present: 
Jamea  Earll.  Jr.,  Daniel  F.  JBiasell.  Benjamin  £)nos,  and  Qeorge  W.  Little. 
Whereas  it  has  been  found  that  the  supply  of  water  from  the  present  feeders 
apoD  that  portion  of  the  Erie  canal  included  between  the  lock  at  Geddes  and 
tb«  Seoeca-Biver  lock  at  Montezuma,  also  the  Cayuga  and  Seneca  canal  from 
Montezuma  to  the  Seneca  river  and  Cayuga  lake  is  insufficient  for  the  pur^ 
posea  of  navigation,  and  whereas  it  appears  from  a  report  of  Orville  W. 
Cbilds,  a  chief  engineer  in  the  employ  of  the  state,  bearing  date  January  6, 
1S42.  tbat  the  remainder  of  the  required  supply  of  water  for  that  portion  of 
the  £rie  canal  above  mentioned  may  be  obtained  from  Skaneatetes  lake  and 
the  ontlet  thereof  with  more  economy  than  from  aqy  other  source,  it  was 
therefore  resolved,  that  the  waters  of  Skaneatdes  lake  and  outlet  be,  and  the 
same  hereby  are,  appropriated  to  the  public  use  for  a  reservoir  and  feeder  to 
tha  Erie  cauU.  Besol  ved.  that  the  plans  upon  which  it  is  proposed  to  construct 
■aid  f eedeff  tog^her  wltti  the  surreys,  levels,  and  estimates  of  the  expense,  be 
submitted  to  ^  canal  boaM  for  their  approbation  pursuant  to  the  provision* 
of  tlw  nth  and  IStb  MCtSons  of  arUole  -2,  title  9,  chapter  9,  of  the  first  part  of 
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the  Bevlaed  Statutes.  Geouoe  W.  Little,  Secretarj.**  The  Erie  canal 
crosses  the  outlet  of  Skanenteles  lake  at  Jordan,  10  miles  from  the  lake.  The 
state,  at  that  point,  before  1842,  by  a  dam  across  the  outlet,  was  accustomed 
to  divert  to  the  ciinal  whatever  water  it  needed  £or  the  canal  for  purposes  of 
navigation.  The  water  not  bo  needed  during  tbe  period  of  navigation,  and 
the  whole  stream  when  navigation  was  snspended,  passed  over  the  dam  and 
under  the  canal  and  onward  by  its  original  cbannel  to  the  Seneca  river.  The 
state  as  riparian  proprietor  hiid  a  right  to  erect  thla  dam  across  the  outlet 
upon  its  own  land,  and  to  make  such  diversion,  subject  only  to  tbe  claims  of 
other  riparian  owners  below  that  point.  In  the  absence  of  evidence  to  tbe 
contrary,  we  must  assume  tbat  such  claims  bad  been  extinguished,  and  that 
tbe  state  had  acquired  the  rigbt  to  divei-t  from  the  outlet  into  the  canal  what- 
ever water  it  needed  for  the  purposes  of  canal  navigation.  But  this  right  did 
not  make  the  water  of  the  outlet,  above  the  point  where  it  entered  tbe  land 
of  the  state  at  Jordan,  In  any  sense  the  property  of  tbe  state.  "Water,  so  far 
as  ownersbip  may  be  predicated  of  it  in  natural  ponds  and  streams,  is  tbe 
property  of  the  owners  of  tbe  soil  over  which  it  passes."  Ang.  Water- 
courses, g  5.  Tlie  action  of  the  canal  commissioners  shows  tbat  they  were  of 
this  mind,  and  that  In  1842  they  did  not  consider  either  lake  or  outlet,  or  the 
water  in  them  above  tbe  caual  at  Jordan,  the  property  of  the  state.  It  will 
be  seen  by  the  statnte  above  referred  to,  (1  Rev.  St.  p.  220.  gg  17, 18.)  that  the 
action  of  the  canal  commissioners  became  efTectlve  only  after  being  approved 
by  tbe  canal  board.  The  papers  snbmitted  show  no  such  action,  and  we  can 
only  infer  action  on  their  part  from  wliat  was  afterwards  done,  which  we 
may  properly  assume  was  done  with  the  approbation  of  the  canal  board. 

In  1843  tbe  state  took  possession  of  the  outlet  at  tbe  point  where  it  leaves 
the  lake,  erected  a  dam  across  It,  tbe  crest  of  wbicb  was  at  the  height  of  the 
higb-water  mark  of  tbe  lake,  put  gates  In  the  dam  by  which  the  water  could 
be  drawn  to  a  deptb  nine  feet  below  its  crest,  and  dug  a  channel  extending 
some  300  feet  into  tbe  lake,  and  to  the  deep  water  of  the  lake,  of  sach  deptb 
as  that  the  water  of  the  lake  could  be  drawn  down  nine  feet  below  its  high- 
water  mark,  or  below  the  crest  of  tbe  dam.  By  closing  the  gates,  the  watei 
of  the  lake  could  be  kept  at  its  Iiigb-water  mark.  By  opening  them  the  out- 
tlow  could  be  graduated  at  pleasure.  It  was  the  duty  of  tbe  canal  authorities 
to  make  and  file  a  map  which  should  show  precisely  what  was  appropriated  by 
the  state  in  making  this  improvement.  1  Rev.  St.  p.  218,  §§4~7.  Such  a  map 
was  made  and  filed,  and  is  in  evidence  here,  and  Is  evidence  agalnstaa  well  as 
for  the  state  as  to  the  extent  of  its  claims.  Tbe  bine  liura  upon  this  map 
show  what  the  state  appropriated.  They  inclose  a  strip  about  100  feet  in 
width,  extending  northerly  from  the  point  where  the  outlet  leaves  tbe  lake, 
and  including  the  outlet,  about  500  feet;  and  extending  southerly  from  tbe 
same  point  Into  tbe  lake,  and  including  the  channel  above  mentioned,  about 
400  feet.  They  leave  outside  the  state  appropriation  the  great  body  of  the 
lake,  and  tbe  entire  outlet  from  a  few  hundred  feet  below  the  end  of  the  lake 
to  the  village  of  Jordan.  These,  so  far  as  tbe  papers  submitted  show,  are 
1)0  more  the  property  of  the  state*  and  no  more  a  part  of  the  Erie  canal,  now, 
than  they  were  In  1842.  If  the  outlet  became  the  property  of  the  state,  its 
valuable  water-power  became  also  tbe  property  of  the  state.  That,  so  far  as 
we  can  judge  from  the  papers  submitted,  has  never  been  claimed  for  tbe  state. 
On  the  other  band,  the  state  has  caused  a  discharge  of  from  4.000  to  6,000 
cubic  feet  of  water  per  minute,  or  about  tbe  average  natural  flow  of  the  year, 
to  be  maintained  wroughout  the  year,  winter  as  well  as  Bammer*  through 
the  outlet.  This  has  occasionally  been  Interrupted  for  a  few  daya  to  keep  up 
the  head  in  the  lake,  but  the  right  to  do  this  without  maUng  oompensatioa 
to  the  owners  of  the  water-power  has  not  been  established,  ^e  act  in  ques- 
tion provides  that  no  water  shall  be  taken  by  the  city  (tf  Syracuse  under  tlie 
tct  until  the  city  shall  have  ao^nlred  or  extinguished  all  water-power  rights 
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npon  the  outlet  to  tw  affected  b;^  such  taking.  So  far  as  the  legislature  speaks 
for  tbo^tOt  this  concedes  tliat  tliese  riglita  are  not  the  property  of  the  state. 
The  erections  of  the  state  at  the  Tillage  of  Skaneateles  enable  it  to  regulate 
the  outflow  from  the  lake,  and  make  more  valuable  its  right  to  divert  ^  Jor- 
dan»  from  the  outlet  to  the  canal,  such  wat^r  as  it  needs  for  the  porposes  of 
canal  navlgatloii.  But  they  do  not  make  the  surplus  water  of  the  lake  and 
oatlett  not  needed  for  the  purposes  of  oaoal  navigation,  the  property  of  the 
ftate.  Manvfaoturing  Co.  v.  BtaU,  104  N.  Y.  562,  569.  11  N.  E.  Rep.  264; 
1  Rev.  St.  p.  232.  §§  84.  85.  Section  18  of  chapter  291  of  the  Laws  of  1889, 
as  amended  by  chapter  314  of  the  Laws  of  189U,  deals  only  with  this  surplus. 
It  permits  theSyracuse  water  board  to  take  from  Skaneateles  lake  such  water, 
and  sucb  only,  as  is  "not  required  for  the  Erie  canal,"  and  the  water  is  to  t>e 
taken  under  such  regulations,  restrictions,  and  conditions  as  shall  insure  to 
the  state  whatever  water  from  the  lake  the  canal  authorities  deem  necessary 
for  Erie  canal  navigation.  Such  surplus  water  is  no  part  of  the  Erie  canal, 
and  no  part  of  the  property  of  the  state,  and  the  act  above  referred  to,  as  now 
aiDftiided,  does  not  violate  section  6,  art.  7,  of  the  constitution,  which  forbids 
the  aale,  lease,  or  other  dispusition  of  the  Erie  canal,  and  is  not  invalid  under 
•ectioii  9  of  article  1  of  the  constitution,  which  requires  the  assent  of  two- 
thirds  of  the  members  of  the  legislature  to  an  act  appropi:lating  the  public 
property  to  a  local  purpose,  this  having  received  the  assent  of  three-fifths. 
Otliw  reasons  leading  to  the  same  contusion  have  been  stated  by  a  learned 
justice  of  this  court  In  a  carefully  oonatdeied  opinion.  Comataoh  t.  Citg 
SyrQOUte,  5  K.  Y.  Supp.  874. 

Another  constitutional  question  is  raised,  as  to  Uie  validity  of  the  bonds 
aatlH»ized  to  be  issued  by  section  20  of  chapter  291  of  the  Laws  of  1889. 
Section  11  of  article  8  of  the  constitution  provides  that  no  city  shall  incur  any 
indebtedness,  except  for  city  purposes,  and  that.  In  certain  cases  at  least,  tto 
term  of  bonds  issued  for  water  supply  shall  not  exceed  20  years,  and  that  a 
sinking  fund  shall  be  created  on  their  issue,  fur  their  redemption.  It  is  claimed 
on  the  part  of  the  plaintiff  that  this  provision  as  to  the  term  <d  water-supply 
bonds,  and  the  creation  of  a  sinking  fund,  applies  to  all  cities;  on  the  part  of 
the  defendants,  that  it  applies  only  to  cities  of  morethan  100,000  inhabitants. 
Tbe  law  of  1889  makes  July  1,  1^0,  the  date  when  the  bonds  issued  under 
it  ahall  he  made  payable,  and  makes  no  provision  for  a  sinking  fund.  It  was 
conceded  on  the  argument  that  a  debt  incurred  for  water  supply  whs  for  acity 
parpoM^  and  tliat  Syracuse  has  less  than  100,000  inhabitants.  This  question 
also  was  fully  considered  in  the  opinion  alwve  referred  to,  {CovMtock  v.  City 
qfSpraeiue,  uhi  supra,)  and,  in  the  conclusion  there  arrived  at.  that  thepro- 
Tisions  of  the  constitution  as  to  term  and  sinking  fund  do  not  apply  to  water- 
supply  bonds  Issued  by  cities  of  less  than  100,000  Inhabitants,  and  in  the  rea^ 
aoos  therefor,  I  fully  concur,  and  hold  that  the  law  in  question  Is  in  this  respect 
oonstttutionaL 

It  la  further  objected  that  cliapter  291  of  the  Laws  of  1889  is  unconstltn- 
tional  under  section  16  of  article  9  of  the  constitution,  which  requires  that  no 
private  or  local  bill  shall  embnu»  more  than  one  subject,  to  be  expressed  in 
its  title.  The  title  of  tbe  act  Is:  "An  act  to  establish  and  maintain  a  water 
dapartment  In  and  for  the  city  of  Syracuse."  The  act  provides,  among  other 
tUi^  for  obtaining  water  from  Skaneateles  lake,  and  for  the  oondemnatlon 
proceedings  necessary  for  that  purpose.  This  is  claimed  to  be  a  subject  not 
expressed  in  the  title.  But  a  water  department  for  Syracuse  implies  water 
soHiIy,  and  tlis  satabUshment  imd  mHlntenance  of  the  one,  providim  for  the 
otber.  Tbe  court  of  appeals  has  held  that  the  means  necessary  or  proper  to 
■eoompliab  tbe  general  design  Indicated  in  the  title  of  a  local  hill  may  be  pro- 
Tided  for  in  Um  bin.  City  ttf  RoohetUr  v.  Briffga,  60  N.  Y.  563,  662.  This 
ease  is  saffldeDt  to  dlnMSe  of  the  objection.  These  several  coostltutional  ob- 
jietlpni  go  to  the  TiUdity  of  the  acts  of  the  defendants  under  chapter  291  of 
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the  Laws  of  1889,  and  chapter  314  of  the  Laws  of  1890,  amendlDg  it*  and  of 
any  bonds  of  the  city  issued,  or  debt  incurred  by  them*  under  thoae  acts,  and 
are  therefore  proper  to  be  considered  In  aa  action  of  this  kind  brought  bj  a 
tax-payer.  Ayert  t.  Latorence,  59  K.  T.  192;  MeUger  v.  Railroad  Co.,  79 
;K.  Y.  171;  BilU  V.  Bank,  26  Hun,  161. 

The  only  other  reasons  for  sustaining  this  application  presented  by  the  papas 
-aabmltted.  go  to  the  wisdom  and  expediency  of  the  legislation  in  question, 
and  of  the  action  taken  or  proposed  to  be  taken  by  the  defendants  under  ttiat 
legisiation.  No  fraud  or  collusion  is  charged  against  the  defendants  or  mxtj 
of  them.  No  charge  is  made  that  the  defendants  or  any  of  tbem  have  acted 
or  are  likely  to  act  with  undue  baste,  or  without  the  care  and  deliberation 
which  as  individuals  they  would  exercise  In  their  own  aftairs.  The  wisdom 
of  the  legislation  in  question  is  not  a  subject  of  inquiry  In  an  action  of  this 
fcind.  50  N.  Y.  558,  559.  If  constitutional,  It  protects  the  defendants  from 
the  charge  that  the  action  taken  or  proposed  to  be  taken  by  them  is  UlegaL 
And  if  they  are  honestly  and  carefully  performing  the  duties  of  their  positions, 
the  court  wlU  not  restrain  them  In  so  doing,  though  to  individual  tax-payers, 
or  to  the  court  itself,  the  wisdom  or  expediency  of  their  action  may  seem  doubts 
ful.  An  order  further  restraining  the  action  of  the  defendants  should  be 
denied,  and  the  temporary  injunction,  heretc^ore  granted*  vacated  and  set 
aside,  with  $10  &aU. 


(SupmiM  Court,  SjMelal  Termy  Nmo  ybrft  Coun^.  June,  189a} 

1.  Baonm— Acoouimira — Snou  Tbustt. 

A  oorporatlOD  was  dissolved  for  entering  Into  a  partnership  for  the  Illegal  pm*- 
pose  of  monopolizing  the  mannfaotare  and  sale  of  sugar,  and  a  receiver  of  the  oop- 
poration  was  appointed  with  directions  to  oouvert  ita  property  into  monej'.  field, 
that  as  the  panmership  agTeement  was  Illegal,  the  reoeiTer  was  sot  •ntttlad  to  aa 
aooounting  of  the  partnership  property. 

%  8ijc»— ArPoiKmitT. 

The  refieiver  having  no  power,  by  vlrtae  of  his  position,  to  Interfere  on  behalf  of 
the  public,  and  the  partnership  having  ceased  on  the  dissolution  of  the  oorporatioB. 
and  the  reoelvra  never  having  been  a  member  of  the  partnership,  the  fact  that  the 
other  partners  are  oontinning  to  carry  on  the  Illegal  DusineBs  furnishes  no  reason 
fbr  a  ooiiit  to  entertain  the  receiver's  suit  to  have  the  contract  decdared  Illegal,  and 
to  hare  a  leoeiTCir  and  aa  acoonnting  of  the  partnership  properly. 

Action  tty  Henry  Wlnthrop  Gn^,  as  recelTer  of  the  Korth  BivarSagar  Be- 
flntng  Company,  s^nst  the  Oxnaid  Brothers  Company  and  otben.  Sefend- 
.ants  demur  to  the  complaint. 

John  M.  Bowertt  for  platnUff.  Blihu  Root  and  John  B,  Parnmp  tor  do- 
fendanbi. 

IKOBAU,  J.  The  complaint  allies  the  dissolution  of  the  North  Blver  Be- 
fining  Company,  and  the  appointment  of  the  plaintiff  as  recelTer  thereof; 
that  in  1887  the  said  corporation  and  tliis  defendant,  with  others  who  are  par- 
ties to  this  action,  executed  an  agreement,  whleh  1b  set  out  at  large  in  the 
complaint, "  with  the  purpose  and  intent,  on  the  part  of  the  said  corporation  and 
Uie  indlTidnals  entering  into  said  agreement,  to  injure  the  people  of  the  state 
of  New  York,  and  to  abuse  the  powers  conferred  by  Its  statutes  on  corpora* 
tions  organized  thereunder,  and  for  the  purpose  of  monopolizing  the  mann- 
facture  and  sale  of  refined  sugar  In  the  state  of  New  Ycnk,  and,  so  far  as  pos- 
sible, in  the  United  States  at  America,  and  to  enable  the  said  several  corpo- 
rations and  individuals  to  control  at  will  the  producti(»i  and  price  of  sugar  in 
the  state  of  New  York,  and  in  the  United  States."  The  complaint  also  ul^pea 
that  the  agreement  was  in  violation  of  the  laws  of  the  state  of  New  York,  and  of 
the  United  Kitatesof  America,  and  against  the  right  of  the  people  of  the  coun- 
try, and  the  wrong  done  thei-el^  is  not  yet  oompleted  and  finished,  but  is  a 
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omvUnalng  wrong.  It  b  fnrthw  alleged  that,  when  pIidntlB  entered  ntwn  the 
dattea  of  Els  office  and  endeavored  to  get  in  the  assets,  property,  and  eboses 
in  action  ctf  the  said  oorporatlon.  he  discovered  only  a  owtain  boildtng  la  the 
cifrr  of  Kvw  Tork  with  some  machinery,  and*  in  addition  thereto*  the  sum  tA 
•23,694.66  In  cash*  possession  of  wbidit  and  of  the  building  and  maohineiy, 
bo  obtained.  It  is  also  allwed  that  the  effect  of  the  said  agreement  was  that 
on  the  let  (tf  October,  1887,  tlie  said  North  Blver  Company  and  certain  of 
the  defendants  in  this  aotton*  including  this  defendant*  formed  a  partnership 
under  the  name  of  the  *'Sugar  iiefineries  Company"  for  the  purpose  specified 
In  the  said  agreement,  and  that,  by  the  entering  of  the  aforesaid  judgment 
diasolving  the  said  Korth  Biver  Company  and  appointing  this  {dalntife  as  its 
receiver,  the  s^d  copartnership  became  dissolved*  as  by  the  doitb  of  one  of 
tta  members*  "and  that  Immediately,  and  thereupon,  this  plaintiff  became 
ODtltled  to  an  account  of  the  assets  and  profits  of  sald.copartnersbip,  and  to 
have  the  same  wound  up  and  dlssoWed.  And  he  now,  as  receiver  of  the  said 
defunct  ewpcoation*  both  by  reason  of  its  death  hy  the  Judgment  aforesaid, 
and  1^  reason  of  the  right  of  said  corporation  at  any  time  to  retire  from  the 
illegal  oombinatlon  hereinabove  set  fortl^  prays  judgment  that  the  said  part- 
nership created  the  afore^d  agreement  be  adjudged  dissolved,"  and  for  a  - 
receiver  and  injunction*  an  aocoonting,  a  division  dTthe  copartnerahip  prop- 
erty* and  for  further  relltf.  Thne  is  no  allegation  that  any  pnmertgr  <n  the 
North  River  Company  ever  came  Into  the  hands  of  the  defendants*  or  either 
of  them,  or  that  the  oorpwation  had,  at  the  time  of  Its  dlssoluUon,  any  prop- 
erty except  such  as  the  plaintiff  has  taken  possession  of*  and  no  all^tion 
that  there  are  any  creditors  of  the  corporation. 

From  Uiese  allegations  there  are  certain  legal  Infftreneee.  One  of  them  ta^ 
that,  on  the  dissolution  of  the  Kwth  Biver  Company*  the  copartnership  that 
existed  In  pursuance  of  Uie  agreement  set  oat  in  the  complaint  became,  by  op- 
eration of  Jaw,  dissolved,  and  any  copartnership  property  which  existed  at  the 
time  of  such  dtsstdution  vested  In  the  surviving  partners.  Xo  affirmative  ac- 
tion on  the  part  of  the  representative  of  the  dissolved  corporation  was  neces- 
sary to  dissolve  such  copartnership;  nor  is  a  decree  of  the  court  necessary. 
The  copartnership  is  dissolved  by  operation  of  law.  Tbe  representatives  of  a 
deceased  partner  Uave  no  legal  Interest  in  tbe  firm  assets.  What  tbey  have  is 
the  right  to  require  tbe  application  of  the  assets  to  the  payment  of  tbe  part- 
BOrsbip  debts,  and  an  equitable  interest  in  any  surplus  remaining  after  the 
payment  of  the  firm  debts.  WiUiams  v.  WhecUm^  109  K.  Y.  338,  16  K.  £. 
Bep.  365.  This  right  and  equitable  interest,  however,  arises  out  of  the  rela- 
tion that  exists  between  tbe  parties,  and  this  relation  is  based  upon  the  con- 
tract of  partnership.  Wltliout  such  a  contract  there  can  be  no  copartnership, 
and  without  such  a  copartnerstiip  there  can  be  no  right  to  require  the  surviv- 
ing partners  to  apply  tbe  assets  to  the  payment  of  tbe  firm's  debts,  or  to  call 
them  to  account.  This  right,  therefore,  depends  on  tbe  existence  of  a  valid 
contract  of  oopartnership.  The  agreement^  however*  which  is  set  up  in  the 
complaint*  and  therein  alleged  to  constitute  tbe  parties  partners,  is  alleged  to 
be  an  Illegal  agreement,  and  this  court,  at  circuit  and  at  guneral  term,  has 
adjudged  that  it  Is  illegal,  and  bas.  at  the  suit  of  tbe  people  of  tbe  state,  dis- 
solved the  Korth  Biver  corporation  for  entering  into  tiie  agreement.  See 
P€opl«  T.  Hcjining  Co,,  7  N.  Y.  Supp.  406.  Tbe  agreement,  therefore,  upon 
which  depends  the  plaintiff's  right  to  call  the  defendant  to  account  is  an  ille- 
gal contract  "created,"  as  Is  said  by  Mr.  Justice  Daniels,  "for  an  unlawful 
object.**  And  tt  is  settled  in  this  state  that  tbe  courts  will  not  enforce  such 
an  agreement.  Tbe  precise  question  bere  presented  was  decided  by  tbe  court 
of  appeals  in  WoodtooHh  v.  Bennett,  43  K.  Y.  276.  There  four  parties  made 
an  agreement  in  the  nature  of  a  copartnership  to  bid  for  public  work  in  the 
Seneca-Biver  Improvement.  The  bid  wus  put  in  in  the  name  of  tbe  plaintiff 
alone,  and  the  bid  was  sold  for  #400,  which  it  was  agreed  was  to  be  collected 
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by  the  plaintiff,  and,  when  collected,  each  should  hnve  9100;  and  the  amoonfe 
was  collected,  and  one  of  the  parties  sought  to  recover  the  9100.  This  ar- 
rangement for  a  joint  interest  was  illeg^,  because  contrary  to  the  statute. 
The  supreme  court  held  that  it  could  be  recovered  upon  the  ground  that,  aa 
between  the  parties,  the  Illegal  contract  had  been  fully  executed  when  the 
plaintiff  received  the  money,  and  he  then  iwcame  a  mere  depository,  and  held 
the  money  for  the  use  of  the  other  partners.  This  was  reversed,  the  court  of 
appeals  holding  that  to  enforce  the  obligation  to  pay  the  9100,  the  illegal  con- 
tract had  to  be  enforced,  Church,  C.  J.,  saying:  "It  has  been  laid  down  as  a 
test  that  whether  a  demand  connected  with  an  Illegal  transaction  is  capable 
of  being  enforced  at  law  depends  upon  whether  the  paxtf  requires  any  aid 
from  the  illegal  transaction  to  establish  his  case.  «  *  «  But  here  the 
original  partnership  was  illegal.'*  The  chief  Judge  then,  in  commenting  oa 
Brooks  V.  Martin,  2  Wall.  70,  says:  "If  a  lawful  firm  should  receive  funds 
from  an  illegal  traffic  or  business,  it  may  be  that  the  illegality  would  be  re- 
garded at  an  end,  and  a  division  of  the  money  enforced  by  virtue  of  the  obli- 
gation of  the  members  under  the  contract  of  partnership.  This  Is  the  utmost 
limit  to  which  the  rnle  can  be  carried.  In  such  a  case  the  obligHtion  would 
not  ariae  out  of  the  illegal  purpoees  of  the  firm,  nor  would  the  division  carry 
out  any  of  those  purposes,  but  ttie  oUigation  would  ariM  out  of  the  contnri  of 
the  partnership  itself.  Here  the  contract  was  illegal.  *  *  *  The  monoy 
obtained  by  this  bid  belonged  to  the  firm,  and  the  plaintiff  oould  have  been 
compelled  to  divide.  If  the  firm  had  been  lawful,  by  force  of  the  contract  or- 
ganizing it.  In  thlB  case  he  also  agreed  to  pay  the  money,  and  defendants 
ask  the  court  to  compel  him  to  pe^orm  this  obligation.  The  answer  to  it 
^8  obvions.  There  Is  no  obUgaUon,  because  it  was  incurred  contrary  to  law. 
It  rests  upon  the  contract  of  partnership,  and  that  Is  void  for  illegHllty.  In 
law  there  was  no  partnership,  and  none  of  the  parties  obtained  any  right  un* 
der  the  eontracts  creating  it. "  I  have  quoted  f  ran  this  case  at  large,  as  it 
seems  to  be  in  point,  and  decisive  of  the  questions  involved.  This  case  has 
never,  so  far  as  I  am  aware,  been  questioned,  but  It  Is  cited  with  approval 
in  many  cases,  and  the  same  principle  has  been  lately  resfflnned  In  Leonard 
V.  Poole.  114  N.  T.  371.  21  IT.  E.  Bep.  707. 

The  plaintiff  presents  two  answers  to  the  objection:  Fint.  That  the  oon- 
tnict  is  executed,  and  this  being  accomplished,  and  the  members  of  the  truaU 
board  in  possession  of  the  property  in  which  the  corporation  which  |dalntlfl 
represents  had  an  interest,  no  public  good  is  to  be  subswved  by  allowing  thain 
to  retain  it  In  fraud  of  said  corporation.  This  Is  answered  by  Wbodtporth  t. 
Bennett,  npra.  There,  as  here,  the  contract  was  executed,  and  one  of  the 
parties  had  the  money  in  his  hands;  but  the  answer  to  the  s.-ime  proposition 
was  then  said  "to  be  obvions.  There  is  no  obligatiim,  [to  pay  the  money  in 
his  hands,]  because  It  [the  agreement  to  pay]  was  incunvd  contrary  to  hiw; 
it  rests  upon  the  contract  of  partnership,  and  that  ia  void  tor  illegality.** 
And,  Meond,  that  the  wrong  is  a  continuing  one.  It  la  now  doing  barm  to 
the  people  of  the  stat^  and  they  have  an  Interest  in  suppresdag  tt,  pwamount 
to  all  private  Interests,  and  while  the  courts  will  not  lend  them  aid  to  the  en- 
forcement of  an  illegal  contract,  and  might  not  lend  them  aid  even  in  its  avoid- 
ance, when  mere  private  interests  are  involved,  yet  they  will  not  allow  tba 
fact  that  all  parties  before  the  court  are  wrongdoers,  to  be  used  as  a  weapon 
to  secure  the  continuance  ai  a  public  wrong.  But  the  plaintiff,  as  receiver  oC 
this  dissolved  corporation,  has  limited  authority.  His  power  is  defined  by 
the  judgment  and  the  statute  under  which  he  was  appointed.  By  the  Judg- 
ment tiie  plaintiff  la  directed  to  proceed,  according  to  law,  to  convert  Into 
money  all  the  property  and  assets  held  or  owned  by  the  Xorth  Ulver  Com- 
pany, or  to  which  It  might  be  entitled,  and  by  the  statute  the  receiver  is  au- 
thorized to  collect  the  property  of  the  corporation,  and  distribute  it  as  therein 
directed.  There  is  no  power  given  to  interfere  on  behaU  of  the  publia  It  is 
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the  property  of  the  oorporaUon  that  ha  la  to  recover  and  divide.  So  far  as  !■ 
necessary,  to  recover  this  property  of  the  dissolved  corporation,  he  has  power 
to  SQ%  but  it  Is  onlj  fa  r^atlon  to  the  property  of  the  corporation  of  which 
he  is  appointed  receiver  that  he  lias  such  power.  This  reoeiverla  not  a  party 
to  Uie  illegal  agreement  set  up  In  tlie  complaint.  He  is  not  contlnalng  busi- 
ness under  it,  and  he  has  no  interest  in  liavingltoancelled.  As  before  stated, 
on  the  dissolution  of  the  corporation  ttie  copartnership  that  existed  waa  dla- 
wlved.  and  the  property  vested  in  the  surviving  partner.  The  ^pointment 
of  this  plaintiff  as  receiver  did  not  vest  him  with  any  of  the  ct^nrfenerBhip 
property,  nor  give  him  any  right  to  Interfere  with  tiie  mani^ment  of  the  co> 
partnerahlp;  and,  as  he  could  not  enforce  the  right  to  have  an  accounting 
under  the  original  agreement  because  oC  its  illegality,  he  had  no  right  that  a 
court  of  equity  can  enfwce,  or  which  would  justify  a  decree  that  a  contract 
between  parttea  with  whom  he  had  no  relations,  and  to  whicli  he  Was  not  a 
par^,  should  be  cancelled  or  declared  illegal.  The  plaintiff  cannot  ask  for  a 
decree  to  withdraw  from  the  copartnership,  because  he  Is  not,  and  never  has 
been,  a  member  it,  and  the  dissolution  of  the  corporation  of  which  he  la 
receiver,  of  itself,  and  by  operation  of  law,  dissolved  any  relation  that  existed 
between  that  corporation  and  the  others  constituting  the  copHrtnershlp.  The 
case  of  Carbon  Co.  t.  JfeJf fttin,  6  N.  Y.  Snpp.  4S3,  affirmed  In  conrt  of  ap- 
peals, (23  N.  E.  Bep.  680,)  does  not  apply,  for  In  that  case  the  receiver,  who 
waa  awarded  the  fund  that  had  been  paid  Into  court,  waa  the  receiver  of  the 
ill^;al  copartnership,  which  was  instdvent,  not  the  receiverof  the  property  of 
one  <rf  the  individual  copartners,  and  it  was  there  held  that  such  a  receiver 
waa  entitled  to  recover  the  purchase  price  of  goods  sold  by  the  copartnership 
daring  Its  existence.  The  same  quesUon  would  be  presented  if  in  this  case 
credltOTs  of  tbe  illegal  eopartnenhlp  had  procured  the  appointment  of  a  re- 
ceiver of  tbe  oqiartnersbip  property,  and  be  should  sue  to  recover  a  debt  due 
to  the  coptirtnerabip;  but  plaintiff  is  not  receiver  of  the  copartnership,  anda 
for  the  reason  before  stated,  hu  no  interest  in  the  copartnership  proper^, 
and  (be  creditors  of  the  dissolved  corporation.  If  any  exteted,  have  not  the 
right  to  bave  the  assets  of  the  copartnership  applied  to  the  payment  of  their 
debts. 

I  have  examined  all  the  cases  to  which  my  attention  has  been  called  by  the 
counsel  for  the  plaintiff,  but  none  of  them  are  controlling  upon  tbe  qnestlona 
here  presented,  and  iqiplying  tbe  authorities  in  this  state,  which  are  control- 
ling upon  me,  I  have  come  to  tbe  conclusion  that  the  complaint  states  no  cause 
of  action  in  favor  of  the  plaintiff.  The  questions  discussed  were  not  presented 
to  me  on  the  application  for  an  Injunction  in  this  action,  and,  as  that  motion 
was  denied  for  other  reasons,  these  questions  were  not  considered.  I  think, 
therefore,  that  the  demurrer  should  be  sustained,  and  judgment  ordered  for 
defendant.  In  view  of  tbe  fact  that  the  plaintiff  sues  as  an  officer  of  the  court, 
and  after  leave  had  been  obtained,  I  think  no  costs  should  be  swarded  ogiUnai 
lilm,  and  that  he  ^uld  have  leave  to  amend  within  20  dv>t  If  he  la  ao  a^ 
Tlaed. 
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{Supreme  Court,  General  Term,  BHrtt  D^partmenL  Jsse  fi,  1800.) 

OOBIOUTIOITR— HOKTOAOBS— ABSIKT  Off  STOOKHOLOSBa. 

A  mortgage  given  by  »  oorporation  1b  not  invalidated  by  tlie  fwt  tb«t  the  nMlaf 
tl<m  therwor  was  adopted  by  the  Totea  of  persons  owning  the  tBdebtedaaaa  In- 
tended to  be  secured,  where  It  appears  tliat  snoh  Indebtedness  was  a  valid  and 
binding  one,  the  greater  part  of  »  beHag  alnady  aeonred  Iqr  mortgagea,  and  tint 
the  rate  of  interest  was  reduoed. 

Appeal  from  special  term,  New  York  Munty. 

Aclion  bj  StHcj  B.  Bittenhouse  againat  MInot  F.  Wincdi  and  otben. 
From  H  judgment  dismissing  bis  complaint  plalntifiC  appeals. 
Argued  before  Ya»  Bkukt»  F.  J.,  and  Beady  and  Daniels,  JJ, 
Isaae  If,  MilUr,  for  appellant.  John  A.  Mapett  toi  respondents. 

Daniels,  J.   The  plaintiff  owns  66  Bbares  of  the  capital  stock  of  the  New 

York  Citj  loe  Company.  The  company  was  formed  under  the  general  lawa 
of  this  state  for  tiie  formation  of  manufacturing  corporations.  Its  capital 
was  the  sum  of  $250,000.  divided  into  2,500  shares  of  $100  each.  And  the 
individual  defendants  owned  all  the  shares  not  owned  by  the  plaintiff.  The 
company  had  become  indebted  to  the  extent  of  about  the  sum  of  •90»000. 
The  indebtedness  was  secured  by  one  mortgage  for  920,000,  on  property  pur- 
ehased  by  it,  and  which  the  company  assumed,  and  by  another  mortgage  of 
the  like  amount,  to  secure  a  debt  owing  by  it;  and  the  residue  consisted  in 
^mple  contract  obligations.  The  mortgages  and  these  other  obligations  seem 
to  have  been  held  by  these  indlvidnal  defendants,  and  were  carrying  interest 
at  the  rate  of  6  per  cent.  The  evidence,  which  was  all  given  the  plaintiff 
himselft  supports  the  conclusion  that  the  mortgage  and  notes  givui  by  the 
eompany  were  all  legal  obligations,  enforceable  a^nst  It;  and  no  objection 
whatever  existed  against  the  other  mortgage,  which  the  company  assumed 
when  the  property  incumbered  by  it  was  purchased  from  the  plaintiff.  The 
indebtedness  afterwards  created  was  for  the  improvement  of  the  oompany*s 
property,  its  ice-house  having  been  enlarged  from  a  capacity  of  8,000  or  lU,- 
000  to  40,000  tons.  Indeed  no  evidence  was  given  from  which  it  could  be 
held  that  any  part  of  tbe  debt  was  subject  to  the  least  degree  of  suspicion,  or 
that  its  enforcement  agninst  the  company  could  to  any  extent  be  successfully 
resisted.  After  this  indebtedness  had  boen  incurred  a  meting  was  held,  at 
which  all  the  trustees  and  stiareholders,  including  tbe  plaintiff,  were  present, 
and  at  that  meeting  it  was  proposed  to  make  ii  mortgage  on  tbe  property  of 
the  company  to  secure  bonds  with  interest  at  tUe  rate  of  5  per  cent.,  to  take 
the  place  of  an  equal  amount  of  the  Indebtedness.  A  resolution  to  that  effect 
was  offered,  and  it  received  the  support  oC  all  tbe  individual  defendants,  and 
the  opposition  alone  of  the  plaintiff.  This  support  fully  compiled  with  ctiap- 
ter  loo  of  the  Laws  of  1878.  permitting  the  company  to  mortgage  its  property 
to  secure  the  payment  of  its  indebtedness,  when  a  majority  uf  at  least  two- 
thirds  of  its  stockholders  assented  thereto,  for  tbe  persons  voting  In  favor  of 
the  mortgage  owned  all  the  stock  of  the  company,  except  56  shares,  owned  by 
the  plaintiff.  And  it  is  this  mortgage  that  the  plaintiff  by  this  action  en- 
deavored to  set  aside  and  annul.  The  ground  of  objection  to  it  was  that  the 
resolution  authorizing  it  was  adopted  by  the  votes  of  tbe  persons  owning  the 
Indebtedness,  and  that  is  a  circumstance  subjecting  their  action  to  scrutiny. 
But  It  is  quite  evident  that  they  were  not  individually  benefited  by  this  ac- 
UoD,  for  it  in  no  degree  increased  the  liability  of  the  company  to  them.  The 
result  was  otherwise,  for  tbe  rate  of  interest  was  reduced  to  the  extent  of  1 
per  cent.  If  tbe  mortgage  had  not  in  this  manner  been  sanctioned,  there  is 
no  evidence  in  the  case  warranting  the  belief  that  the  company  could  have 
avoided  payment  of  aiiy  part  of  the  debt  provided  for  by  the  mortgage.  It 
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therefor*  waa  in  no  respect  Injured  hj  tbts  action  of  Uie  trustees  and  share- 
bojdera.  In  ease  an  obligation  had  been  created  tor  the  benefit  of  these  triis- 
teea  wbfcb  iveTionslj  had  no  existence^  then,  without  doubt,  the  plaintiff's 
action  would  have  been  a  proper  means  of  avoiding  It.  For  the  law  will  not 
allow  persons  occupying  the  position  of  trustees  to  a  corporation  to  create  a  pe- 
cuniary or  other  advantage  for  themselves,  or  any  one  of  their  number  act- 
ing with  them.  But  nothing  was  done  by  these  defendauts  violating  this  le- 
gal principle.  And  this  case  is  not  therefore  within  those  which  have  been 
cited  to  support  the  appeal.  In  Dunoomb  v.  Railroad  Co.,  84  K.  T.  190,  it 
was  said  that  the  rale  which  has  been  alluded  to  will  not  apply  "where  the 
trustee's  act  consists,  not  in  possessing  himself  of  the  property  of  the  benefi- 
ciary, as  owner,  but  in  taking  collateral  security  for  a  debt  honestly  due  Mm, 
or  a  liability  justly  incurred."  For  the  security  cannot  be  avoided  without 
making  payment  of  the  debt.  Id.  199.  And  neither  the  cases  of  ffarpend- 
ing  Munson,  91  K.  T.  650,  or  Munson  v.  Railroad  Co.,  103  IS.  Y.  58,  8 
N.  £.  Bep.  355,  or  any  other  which  has  been  mentioned  by  the  counsel,  dis- 
turba  or  questions  this  principle.  But  it  has  been  still  more  recently  sano- 
tioned  by  the  case  of  Richardson'a  BscW  v.  Green,  183  U.  S.  30.  10  Sup.  Ct. 
Bep.  280,  where  it  is  said  that  "undoubtedly  his  relation  as  a  director  and 
officer  or  as  a  stockholder  of  the  company  does  not  preclude  him  from  enter- 
ing into  contracts  with  it,  making  loans  to  It,  and  taking  its  bonds  as  oollat- 
wal  security;  but  courts  of  equity  regard  such  personal  transactions  of  a  party 
in  either  of  these  positions  not,  perhaps,  with  distrust,  but  with  a  large  meas- 
ure of  watchful  care,  and  unless  satisfied  by  the  proof  that  the  transaction 
was  entered  into  in  good  faith,  with  a  view  to  the  benefit  of  the  company,  as 
well  as  its  creditors,  and  not  solely  with  a  view  to  his  own  benefit,  they  kh 
fuse  to  lend  their  aid  to  its  enforcement."  133  V.  S.  43,  10  Snp.  Gt.  Bep. 
284.  The  security  now  in  qnestion  was  provided  for  the  benefit  of  the  oom- 
panyas  well  as  that  of  the  individual  defendants, and  it  has  Its  foundation  In 
good  fiiitb.  as  well  as  honest  dealings.  There  was  no  legal  ground  disclosed 
oa  which  it  could  be  successfully  impugned  or  reduced ;  and  the  judgment 
■bonld  be  aArmedj  with  costs.  Ail  ctwcur. 


Fboplb  «d  fvl.  Bliel  «.  Habtik  9t  al„  Foliee  Oommlssloners. 
iSmprtme  Court,  Omeral  Term,  Sirst  DepartmmL  Jnne  8, 1800.) 
MAJTOAvrm — To  Hdnioipu.  Boabds— Diboretionabt  Acts. 

MandamuM  will  not  lie  to  compel  the  board  of  poUoe  oommlsrioners  of  the  cS^ot 
New  York  to  place  the  widow  of  a  deoeaeed  police  officer  npon  the  police  pension 
fund  roll,  the  power  of  tbe  board  to  grant  pensionB,  in  oertun  cases,  belnf  merely 
diacretioDary,  and  there  being  notblog  wbioh  requires  them  in  any  case  to  ezendae 
that  power  m  favor  of  any  applloant. 

Ai^wal  from  special  term,  Kew  Tork  county. 

Caroline  E.  Bliel  appeals  from  an  order  denying  her  mc^on  for  a  mandamiu 
directing  the  board  of  police  commissioners  of  the  city  of  Kew  York  to  grant 
her  a  pension  as  the  widow  of  a  deceased  police  officer. 

Ar^ed  before  Van  Bbuht,  F.  J.,  and  Bbadt  and  Basvbs,  JJ. 

Otorg*  V,  Iiomffbeint  for  appelhint. 

Ya5  Bbust.  p.  J.  The  relator  seems  to  present  a  very  meritorious  case»  but 
we  do  ttfil  see  how  this  court  can  interfere  with  the  absolute  discretion  vested 
by  law  in  the  respondent  The  law  clothes  the  board  with  power  in  Its  dis- 
oetion  to  grant  pensk>na  in  certain  cases  to  widows  of  members  of  the  poUce 
force.  The  law  does  not  give  the  widows  pensions  to  be  withheld  by  the  com- 
missioners In  their  discretion,  but  it  clothes  tbe  commissioners  with  power  to 
gnnt  pensions  in  certain  cases  if  they  so  please,  and  I  know  of  no  power 
wUA  can  compel  tbem  to  be  pleased  to  gnmt  a  pension.  The  cases  cited  bj 
the  learned  coanseli  and  which  he  has  gathered  with  so  mnoh  iadusfay,  do  dot 
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Beem  to  have  any  appllciU>loii  to  the  case  at  bar.  In  the  cases  cited  the  pta^ 
applying  had  some  right  to  call  upon  the  court  or  judge  to  act.  He  was  a 
iwrty  to  an  action  or  proceeding,  and  therefore  bad  a  right  to  be  heard, 
whereas,  in  the  case  at  bar,  a  power  to  act  is  conferred,  but  no  obligation  to 
exercise  this  power  is  imposed.  Indeed,  the  argument  that  the  granting  ot 
the  power  raises  the  presumption  that,  when  the  conditions  are  fulfilled*  the 
power  must  be  exercised,  is  expressly  repelled  by  the  insertion  of  the  wor^ 
**in  its  discretion. "  When  the  board  tliink  a  proper  case  arises  for  a  pension, 
theybave  power  togrant  it;  but  therels  nothing  which  requires  them,  in  uj 
oase,  to  exercise  that  power  In  favor  of  any  applicant.  We  think  that  the  ct* 
der  appealed  from  should  be  afflrmed,  with  costs.  AU  cononr. 


Fboflb  9x  rel.  Munson  v.  McClatb  et  <U.,  Police  GommlssionsEa. 
(iSupr«m«  Court,  GFen«raI  Term,  JVrtt  Department.  June  fl,  UBOi) 
MuKioiPAi.  CoRPORATioiffl — Rbmotal  ot  PouoBimr. 

Relator  was  charged  with  being  off  his  pos^  and  with  harlng  been  in  a  liqnor 
■tore,  during  hia  tour  of  patrol  duty.  He  denied  being  in  the  store,  and  filftlmed 
that  he  went  to  it  upon  information  that  a  oertain  person  wanted  to  tee  him.  and 
tapped  upon  the  window  from  the  outside.  The  person  who  kept  the  saloon  and 
three  otnera  teetlfled  that  be  was  not  io  the  saloon.  The  roundsman  alone  testifled 
in  rapport  of  the  charge.  Held,  that  relator's  dismissal  from  the  foroe  oonld  notba 


Oertiorixri  to  review  the  action  of  the  police  commissioners  of  the  city  of 
New  York  in  dismissing  relator,  John  J.  Munson,  from  the  police  foroa  of 
their  city. 

Argaed  before  Yah  Britht.  F.  J.,  and  Bbabt  and  Daniels.  JJ. 
LoaUJ.  efranttioe  ninUa,  /oAn/.  XWafty,  for  respondenta. 

Bumr,  J.  Tlie  charge  against  relaior  was  tbat  be  was  ott  Us  post*  mod 
was  seen  coming  out  ot  the  liquor  store.  No.  241  Bleecker  street.  lU  11:62  a. 
M..  on  December  4. 1889,  during  his  tour  of  patrol  duty.  Whoi  the  ease  was 
called,  thecbarge  wasread,andtherelatoratonoe8worn.  HedeniedliSTln^ 
been  in  the  store,  maintaining  that  he  was  outside  all  the  time  be  was  In  ita 
vicinity,  and  not  inside.  He  went  to  it  having  been  informed  tbat  a  mui 
named  Page  wanted  to  see  him.  and  he  tapped  upon  the  window  from  tba 
oataUe.  He  proved  also  by  Messrs.  Codington,  Bige  and  Bnms.  who  kept 
the  sfldkwn  mentioned,  and  Mr.  lAvell,  t^t  he  was  not  in  it  on  the  morning 
mentioned.  All  of  these  witnesses  were  contradicted,  butonly  by  Eonndsmaa 
Bndd,  who  was,  of  course,  anxious  to  sustain  the  charge  which  was  made  by 
him  against  the  relator.  The  cases  in  the  court  of  last  resort  adjudging  the 
effect  df  conflicting  evidence  have  gone  very  far  towards  inTestlng  the  zo- 
spondents  with  absolute  power  in  proceedings  of  this  character,  but  have  not  yet 
gone  quite  so  far  as  to  say  that,  when  tlie  evidence  against  the  fact  o^ed  Is 
so  overwhelming  as  to  utterly  dispose  of  it,  the  judgment  pronounced  cannot  be 
disturbed.  It  tias  not  yet  been  held  even  there  tbat  a  conviction  can  be  sus- 
tained without  evidence.  Indeed,  it  is  said,  the  court  can  examine  the  record  to 
ascertain  whether  any  transgression  is  charged,  and,  If  yea,  whether  there  is 
any  evidence  b  nding  to  establish  it.  People  v.  Board,  82  N.  T.  358;  People 
T.  French,  7  K.  Y.  at.  Rep.  253.  Here  there  Is  none,  for  Its  semblance  has 
been  routed  and  dischaiged,  and  it  cannot  be  held  to  be  true.  In  any  respect, 
except  that  the  relator  was  on  duty,  which  was  not  denied.  The  derellotl<m 
stands  asserted,  but  not  sustained ;  charged,  not  proven,  bat  oomplet^  an- 
swered and  dispelled.  The  complainant  ronndsmail.  Budd,  Is  mistaken, 
clearly  so.  No  doubt  is  entertained  of  his  honesty  of  purpose,  but  he  la  ml>- 
taken.  For  these  reasons  the  judgment  should  bo  rerwaedf  and  tbs  xslafeor 
reinstated.  Ordered  aeoocdini^.  AU  oononr. 
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(Suprem*  Court,  Oeneral  Term,  Third  Department.  July  T,  ItOO.) 

1.  bmntAnoB— GoiTDiTiOKS  or  Poliot— Waitib. 

A  fire-lnBorance  poliOT,  notuoder  sealtlssnod  by  a  foreign  oomp^T.proTidfldttwt 
It  should  Iwoome  void  if  the  premises  remain  vacant  or  unocoainea  wlthont  the 
written  ooDsent  of  the  company.  The  premiMB  became  vacant,  and  the  aseured  eo 
notifled  the  general  agent  in  his  town,  who  issued  the  polipy,  and  inquired  how  it 
would  bo  fn  oaae  of  Uni  to  which  the  agent  replied  that  it  waa  all  right  as  long  as 
he  had  been  notified.  Held,  that  the  written  oonsent  was  waived.  DlsUnguisUDg 
WaJth  T.  Inauranoe  Co.,  78  N.  Y.  9. 

fl.  SAMS— PROOT  or  Loss. 

The  day  after  a  loss  the  assured  notifled  the  agent  thereof,  and  stated  that  he 
would  furnish  the  proof  and  statement,  to  which  the  agent  repUM  tiwt  it  would  be 
"all  right.  **  Bubeeqaentty  experts  and  adjusters  of  the  company  examined  the 

Semises,  and  made  estimates.  Held,  that  the  assured  had  a  nght  to  assume  that 
e  company  had  waived  a  strlot  compliance  with  a  condition  in  the  tMUcy  requir- 
ing a  particular  statement  of  the  loss  to  be  rendered  within  80  days  after  a  fire. 

■»  Bun— ASSIONHBMT  OT  FOUOT. 

Whero  the  policy  does  not  declare  that  an  asslgaiiient  without  t)w  oonaeat  of  th« 
oompony  renders  It  void,  a  parol  assignment  of  the  polk?  la  valid. 

Appeal  from  judgment  on  report  of  referee. 

Action  James  B.  O'Brien  against  tlie  Freseott  ^nr^ce  Oompany.  !>»• 
fendant  appeals. 

Argued  before  Lbabned,  P.  J.,  and  Landon  and  Mathau,  JJ. 

A.  M.  aawj/er,  for  appellant  John  H.  CUaaon,  (Z>.  Cadg  HtrricktCAoom^ 
seU)  tut  respondent. 

Mayhau,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee  in  favor  of  the  plninUff  for  91,147.48  and  costs  in  an  action  upon 
a  policy  of  Insurancf  against  loss  and  damage  by  Qre.  The  defense  set  up  is 
that  the  assured  violated  tlie  provisions  of  the  policj.  and  that  therefore  the 
defendant  is  not  liable.  The  policy  was  issued  on  the  Sd  of  January.  1882, 
for  one  year,  for  91,100,  on  a  frame  house,  and  9100  on  ice-box,  twoches, 
block,  and  counters  therein,  and  cash  premium  per  year  $13.30.  and  was  pay- 
able to  Wliitbeck  &  Green,  mortgagees.  In  case  of  loss,  as  their  interest  might 
appear.  The-  policy  had  been  renewed  from  time  to  time  until  the  time  of  the 
Are,— December  28. 1885.  It  was  executed  by  the  president  and  secretary  of 
the  company,  not  under  seal,  and  oounter-sigoed  at  West  Troy  by  J.  H.  Hul- 
sapple,  agent,  and  contained  the  provision  that  "this  policy  shall  t>eoome  void 
unless  consent  in  writing  is  indorsed  by  the  company  hereon  in  each  of  the 
following  instances,  viz."  Then  follow  numerous  conditions,  provisions, and 
qualifications,  among  which  are  the  following,  which  are  claimed  by  the  ap- 
jiellant  to  have  been  violated  by  the  assured:  "If  any  building  herein  de- 
scribed  be  or  become  vacant  or  unoccupied  for  the  purposes  indicated  in  this 
contract,  where  a  fire  has  occurred  injuring  the  property  herein  described,  the 
assured  shall  nse  all  practicable  means  to  save  and  protect  the  same,  and  shall 
give  immediate  notice  of  the  loss  in  writing,  to  the  company.  A  particular 
statement  of  the  loss  shall  be  rendered  to  this  company,  at  its  office,  within 
^0  days  after  the  Are,  signed  and  sworn  to  by  the  assured."  Then  follows,  in 
tliia  article,  a  very  minute  circumstantial  statement  in  detail  of  the  condition 
of  the  property,  the  cause  of  the  fire,  condition  of  the  title  and  incumbrances, 
amount  of  loss,  and  many  other  facts,  circumstances,  and  conditions,  intended, 
doubtless,  to  worli  a  forfeiture  of  the  policy  if  not  performed.  The  policy 
also  contained  the  following  provisions:  "Any  fraud,  or  attempt  at  fraud,  or 
any  misrepresentation  Id  any  atatement  touching  the  loss,  or  any  false  swear- 
ing  on  the  part  of  the  assured  or  bis  agents  in  any  examination,  or  In  the 
proof  of  loss  or  otherwise,  shall  cause  a  forfeiture  of  all  claims  to  this  com- 
pany upon  this  poUqy.   And  this  company  shall  not  be  bound  npmi  fcUs  ^gs^iey 
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bj  any  act  of  or  statement  made  to  or  by  any  agent  or  other  person,  which  li 
not  cuntained  in  this  poltcy,  or  In  any  written  part  above  mentioned."  At 
the  conclusion  of  these  numerous  conditions  the  policy  contains  the  following 
conditions  or  proTisions:  "This  policy  la  inade  and  accepted  upon  the  abov« 
express  conditions,  no  part  whereof  can  be  waived  except  in  writing  signed 
by  the  secretary."  Ttie  defendant  on  this  appeal  insists  that  the  plaintiff  vio- 
lated the  provisions  of  the  policy  (1)  in  allowing  the  insured  boUdlng  to  n- 
main  vacant;  (2)  In  not  giving  timely  notice  of  the  loss,  according  to  the  eon- 
ditions  of  the  policy;  (8)  in  giving  a  false  and  exaggerated  statement  of  the 
value  of  the  building  at  the  Ume  of  the  Ore,  and  of  the  extent  of  the  loss. 

Whatever  may  be  said  of  the  impolicy,  not  to  say  iniquity,  of  the  technical 
and  generally  unread  provisions  sometimes  Incorporated  in  Inaurance  poUcieB, 
by  which  the  unwary  policy-holder  Is  lulled  into  a  false  security,  and  indaoed 
to  pay  premiums  exacted  from  time  to  time,  only  to  be  aroused  from  his  d^ 
luslons  on  the  happening  of  a  loss,  by  notification  that  be  has  violated  some, 
to  him,  unlcnown  provisions  of  the  policy,  by  which  his  claim  for  indemnitj 
is  forfeited,  still,  in  an  action  upon  the  poli<^,  it  is  the  duty  of  the  court  to 
regard  the  letter  ol!  the  bond,  and  enforce  it  like  any  other  contract,  according 
to  Its  terms  and  provisions,  applying  to  It  the  same  role  of  constraction  by 
which  other  contracts  are  Interpreted. 

The  first  question,  then,  is,  was  the  fact  that  the  building  was  anoccapied 
at  the  time  of  the  fire,  and  had  been  from  the  middle  of  the  preceding  Kovem* 
ber,  without  the  written  consent  of  the  company  or  its  agent,  such  a  viola- 
tion of  the  terms  of  this  policy  as  to  render  it  void?  The  referee  finds  thafc 
at  the  time  of  the  fire  the  building  was  not  occupied  for  the  purposes  indi- 
cated in  the  policy  of  insurance;  that  the  policy  contained  no  consent  in  writ- 
ing. Indorsed  ttiereon  by  the  company  or  its  agent,  that  such  building  should 
remain  vacant  or  unoccupied;  and  that  no  written  consent  of  any  kind  was 
ever  given  by  the  company  or  its  agent  that  such  building  might  be  vacant  or 
nnoccapied.  The  referee  also  finds  that  in  Kovember  the  son  and  agent  of 
the  aasured  notified  John  Hulsapple,  the  local  agent  of  the  defendant  at  West 
Troy,  that  the  building  insured  was  vacant,  and  Inquired  how  it  would  be  in 
ease  of  fire,  and  that  Hutsapple  said  that  it  was  all  right  as  long  as  be  notified 
the  agent,  and  he  also  finds  that  at  the  time  Hulsapple  was  the  general  agent 
of  the  defendant  at  West  Troy,  and  transacted  the  general  business  of  the  de- 
fendant. On  these  facts  the  plaintiff  insists  that  Hulsapple  had  the  power, 
as  between  the  company  and  tlie  assured,  to  waive  any  of  the  special  condi- 
tions of  the  policy,  and  that  i>y  this  declaration  to  the  plaintiff's  agent  he  did 
effectually  waive  the  procuring  of  the  written  consent  of  the  company,  and 
thereby  estopped  the  company  from  takiuf^  the  objection  that  the  consent  at 
the  company  had  not  been  Indorsed  in  writing  by  the  secretary  on  the  policy. 
In  support  of  this  pcsition  we  are  referred  to  the  case  of  Peehner  v.  /n* 
mrance  Co.,  65  N.  Y.  195,  where  Dwigbt,  C,  discusses  elaborately  the 
powers  of  general  agents  of  Insnrance  companies,  as  bo  their  power  to  bind 
the  company  by  their  acts  and  dedai-atlons,  and  also  as  to  their  ability  by 
parol  to  waive  a  condlUon  in  writing  in  a  policy  not  under  seal.  One  of  the 
questions  in  that  case  was  whether  a  general  agent  of  the  eompany  could  by 
parol  waive  this  conditim  In  the  pc^^y:  "It  the  insured  shall  nave,  or  shau 
hereafter  make,  any  other  insnrance  on  the  property  hereby  iosored,  or  any 
part  thereof,  without  the  consent  of  the  company  written  herein,  then  and  In 
every  such  ease  the  p<dlcy  shall  be  void."  The  agent  Issuing  this  policy  re- 
sided in  Elmira.  Afterwards  additional  Insnrance  was  placed  on  ttie  goods, 
with  the  oral  conseot  of  the  agent,  not  written  in  the  policy.  A  loss  having 
ensued,  in  the  trial  of  an  acUon  upon  the  policy  the  above  taxHm  were  in  aab- 
stance  proved,  and  the  judge  declined,  on  motion  by  delendant'e  ooonel,  to 
dtreet  a  verdict  for  the  defendant^  and  the  Jury  found  a  vndict  for  the  plidn- 
tifl.   The  learned  judge.  In  discussing  the  queatkm  raised  t^thesa  fiwts,  urce 
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this  langnage:  "  The  whole  eontBBt  Is  open  the  Talldlty  or  invandlty  of  Vbh  eoib 
tract,  and  the  sole  point  ia,  can  a  ooadition  precedent  be  waived  hf  the  words 
or  aeiB  of  the  purUes?  This  la  simply  an  inquiry  whether  a  party  can  bj 
his  own  acts  be  preclndtid  from  setting  up  a  condition  inconsistent  with  his 
acts,  to  the  injury  of  an  opposite  party,  whom  lie  has  thus  misled.**  The 
learned  judge,  after  dlscuBSing  the  question  at  great  length  on  page  207.  sums 
up  his  conelnslon  as  follows:  ^  As  a  result  of  all  the  oases,  and  of  sound  prin- 
ciple. Z  thlid:  It  elear  that  a  eondltlon  required  by  a  written  instrument  not 
nndw  seal,  that  an  act  be  performed  or  evidenced,  ma,j  be  waived  by  parol, 
and  that  from  necessity  the  acts  going  to  establish  the  waiver  may  be  shown 
bypand  evidence,"— and  the  learned  judge  follows  this  eoncloslon  this 
remark:  "There  is  every  reason  why  this  doctrine  should  be  applied  to  insure 
ance  pcdides."  In  May  on  Insnrance,  §  143,  the  leamedauthor.  In  discussing 
Uiis  question,  uses  this  language:  "The  tendency  of  the  coarts  is  daily  be- 
coming more  decided  to  twld  Uiat  snch  agents  may  waive  any  ot  the  condi- 
tions <K  the  poli^,  and  bind  the  company  by  such  wai  ver,  and  that  his  prom- 
ises and  acts,  both  of  <HDlsston  and  commlsirion,  representaUons,  statements, 
and  aaauntnces,  made  within  the  scope  of  his  authority,  •  *  *  may  be 
set  np  by  the  insured,  either  on  the  ground  ctf  waiver  or  of  estoppel,  in  an- 
swer to  a  claim  of  forfeiture.**  In  the  ease  of  Twuranoe  Co.  v.  WOktnsont 
18  Wall,  235.  the  court,  in  discussing  the  power  ot  a  general  agent  of  an  in- 
surance company  acting  at  a  distanoe  from  the  home  office,  say:  '*The  pow- 
ers of  an  agwt  are  prima  faoie  co>extenBi  ve  with  the  business  Interert  of  the 
company  intrusted  to  his  care,  and  will  not  be  by  limitations  not  communi- 
cated to  the  persons  with  whom  be  deals.  **  In  Stem  v.  Inntranee  Co.t  89  K. 
T.  326.  the  policy  contained  a  clause  substantially  like  the  one  in  this  casein 
reference  to  the  insured  property  becoming  unoccupied,  and,  on  being  applied 
to.  the  general  agent  wrote  in  the  body  of  the  policy  a  permit,  but  not  in 
strict  conformity  to  the  tmns  of  the  policy,  and,  on  being  applied  to  on  the 
occasion  of  another  vacancy,  said  it  was  all  right.  The  company  was  held 
bound  by  his  statement  upon  that  subject.  In  MeaselbaeJt  v.  Norman,  46 
Hon,  418,  this  court  held  that  Bennett,  who  assumed  to  waive  a  condition  in 
a  policy,  was  not  a  general  agent,  and  had  not  therefore  tlie  power,  but  says: 
"Had  he  been,  he  might  have  wafved  the  condition;"  citing  8Uen  v.  /ruur- 
onee  Co.,  89  N.  Y.  315.  In  this  case  it  is  difficult  to  conceive  of  a  more  gen- 
eral agency  than  was  showed  in  Hulsapple.  He  issued  policies,  and  adjusted 
loasea.  renewed  policies,  and  seemed  invested  with  authority  at  West  Troy  to 
do  any  act  that  the  ctHnpany  could  have  done  themselves.  "The  power  of 
such  an  agent  most,  in  the  absence  of  such  special  restrictions,  be  deemed  to 
include  the  power  to  modify  contracts  made  by  him,  dispense  with  conditions, 
and  do  such  acts  from  time  to  time  as  are  necessary  to  prevent  a  forfeiture 
of  policies  as  a  consequence  of  change  of  ownership,  situation,  or  occupation 
of  the  inaured  property."  "Insurance  companies  organized  nnder  the  laws 
of  one  state  may,  and  often  do,  carry  on  business  In  other  states.  They  ean- 
not  conduct  their  business  except  tlirough  agents,  and  it  is  a  reasonable  and 
just  Inference  that  agents  intrusted  with  the  power  to  make  original  con- 
tracts of  insurance  have  also  the  power  to  modify  them  as  occasion  requires." 
Walsh  IrmtftuMCo.^lZ  IS.  Y.  9.  These  remarks  would  seem  to  be  pe- 
culiarly applicable  to  this  case.  The  defendant  is  a  foreign  company.  Its 
business  was  conducted  at  West  Troy,  by  Hulsapple  as  a  general  agent. 
Communication  with  the  home  office  in  Boston  was  inconvenient  and — the 
general  agent  informed  the  agent  of  the  assured — unnecessary.  Even  if  the 
policy  required  the  consent  in  the  writing  of  the  secretary,  the  assured  had  a 
right  to  assume,  on  the  assurance  of  the  company  through  Its  general  agent, 
that  notice  to  him  was  all  that  was  necessary, — that  the  company  would  make 
the  requisite  consent  through  the  secretary.  Any  other  constructloD  would 
put  It  in  the  power  of  the  company,  ^sj  the  neglect  oi'  refusal  tA  the  aecretary 
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to  aflt,  to  nnlllfjr  tbe  ooatraefc  at  pleaiaie,  after  the  receipt  ot  all  the  benefits, 
by  way  of  piemiuma.  Notice*  therefore,  to  the  wnnpanj  bythe  aaaaredt  waa 
all  that  be  could  do  towards  procuring  the  consent;  Hud,  when  informed  bj 
tbe  company  that  it  waa  all  ttiat  was  neceasaiy*  he  had  a  right  to  rely  apm 
that  information.  In  this  reepect  the  case  at  bar  differs  from  the  Walth  Cam, 
tupra,  as  In  that  case  the  indorsement  waa  to  be  on  the  policy,  and  tqr  tbe 
preseutatlon  ot  tbe  policy  by  the  assured  to  the  agent  the  indorsement  oonkl 
have  been  procured.  The  referee  having  found  the  faets  aocoiding  to 
evidence  of  tbe  plaintiff,  we  think  be  waa  right  In  bla  oonclualon  of  law  that 
the  condition  as  to  the  vacancy  ot  the  building  waa  waived. 

The  referee  also  found,  tlu^  the  deohwatlun  and  assurance  given  hy  the 
agent,  Hulsajiide,  to  the  assured  and  his  agent,  on  being  notified  the  next  day 
^ter  the  fire  of  the  loss,  and  hia  agreement  to  furnish  tbe  proof,  and  abate- 
ment that  it  would  be  all  ri^^t,  was  a  aufiioient  notice  to  the  company,  and  a 
waiver  of  strict  compliance  wlih  the  terms  of  the  policy,  and  giving  written 
notice  and  proof  of  loss  within  30  days;  when  taken  in  connection  with  tha 
acts  of  the  company  in  making  examination  of  the  premises,  and  making  tiulr 
estimates,  1^  their  experts  and  adjusters,  the  assured  bad  a  right  to  assume 
that  the  notice  required  had  been  given,  and  tliat  Uie  company  had  waived  a 
strict  technical  compliance  with  the  language  of  the  p(^cy  on  that  point.  In 
SoodwtH  V.  Iiuuratue  Co.,  78  K.  Y.  490,  it  was  held  that,  wtnte  the  state- 
ment of  the  agent  of  the  company  had  caused  the  ptdlcy-bolder  to  delay  to 
furnishing  proof  of  loss*  a  strict  compliance  with  tbe  policy  u  to  time  was 
waived,  the  court  says:  "The  statement  of  the  agent  of  the  defendant  was 
no  doubt  tbe  cause  of  the  omission  to  present  the  proofs  of  the  dei^h  ot 
the  insured,  and  misled  the  plaintiff  Into  the  mistake,  if  It  can  be  so  r^arded* 
which  Is  now  urged  as  a  defense.  I  tbink  the  act  ctf  theagent  tii  tbia  respect 
was  not  outside  of  the  limits  of  his  authority.**  Ajid,  aftw  stating  in  a  gen- 
eral way  facts  which  showed  that  the  agent  was  ta  law  a  general  agent  of  the 
defendant,  the  learned  judge  adds:  "The  authorities  are  numerooa  whi<^ 
bold  that  under  such  circumstances  ine  acts  of  the  agent  bind  tbe  prindpal, 
and  that  he  has  a  perfect  right  to  waive  oondiUona  of  this  description  con- 
tained ha  a  policy."  Oting  numerous  authorities.  The  referee  having  foond 
that  there  was  a  waiver  npon  this  question'by  tbe  company,  if  we  are  light 
as  to  the  powt^r  of  the  agent,  hia  finding  was  ooneot,  and  most  be  sustained 
upon  this  point. 

The  remaining  question  is,  was  there  fraud  practiced  by  the  assured  in  the 
estimate  of  his  los.4?  The  policy  provides  that  it  shall  be  forfeited  for  fraad 
in  the  assured  in  reference  to  the  same,  either  before  or  after  loss.  It  is  in- 
sisted by  tbe  defendant  that  the  assured  had  been  guilty  of  a  fraudulent  over- 
estimate of  value  in  the  proof  of  loss.  There  were  conflicting  opinions  by  tbe 
witnesses  at  the  trial  us  to  the  value,  but  we  do  not  see  anything  in  the  eati> 
mate  of  value  by  tlie  ussuied  that  would  justify  this  court  in  reversing  this 
judgment  on  the  gruund  of  fraud,  especially  as  the  referee  upon  this  pcrint  had 
found  tlie  facts  against  the  defendant.  Fraud,  in  ttiia  class  of  cases,  as  well 
as  in  others,  must  be  proved,  and  cannot  be  presumed,  and  it  Is  well  settled 
that  tbe  overestimate  must  be  willful  and  intentional  to  defeat  tbe  claim  ot 
the  assured  on  the  ground  of  fraudulent  overestlm^  of  value.  Titug  v.  In- 
mranoe  Co„  81  N.  Y.  421. 

The  objection  that  the  parol  assignment  of  the  canse  of  action  in  this  case 
is  invalid  we  tliink  is  not  well  founded;  and,  as  ttie  policy  doee  not  detdare 
that  an  assignment  without  the  conitent  of  tbe  company  renders  the  policy 
void,  we  see  no  reason  why  the  plaintiff,  if  right  upon  the  other  questions, 
may  not  maintain  an  action  ou  this  policy.  Marctu  v.  ifMuronos  Co..  ^  K. 
Y.  625.  Jodgmeut  i^Brmed,  with  coats.  All  concur. 
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Hale  o.  Shannon  et  al. 
{Supreme  Court,  Oeiunil  Term,  First  Department.  July  16,  ISML) 

Neoovtabu  iHvnuinRn— Divbuion  bt  FArra— LubiiiRT  ov  Maffb 

In  aotton  on  promiBsorf  Qotes  brougbt  by  ut  Indonea  thereof  agalntt  the  aukar, 
the  defense  was,  end  the  evidence  tended  to  show,  that  the  notes  had  been  fraud- 
nlently  obtained  and  wrongf nlly  diverted  by  the  payee.  Eetd,  that  there  conld  be 
no  reoovery  vithont  proof  that  plaintiff  was  a  bona  fide  holder  for  valne. 

Appeal  from  circiift  oourtt  2few  York  county. 

Action  by  Samuel  W.  Hale  against  William  P.  Sbanoon,  Chester  BuUock, 
anil  Cornelius  B.  Payne.  There  was  a  verdict  for  plainUff,  and  from  tUi 
Judgment  entered  thereon,  defendant  Shannon  appeals. 

Argned  before  Van  Brunt.  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

S.  F»  BuUardt  for  appellant.  /.  P.  Oabomst  for  respondent 

BbadTi  J.  This  action  Was  based  upon  four  promissory  notes  drawn  by 
the  defendai^  Shannon  and  Bnlloek,  dated  May  19,  18^>  whereby  thej 
Jointly  and  severally  promised  to  pay  to  their  own  order,  for  value  reoaived. 
four  several  sums  of  •2,287.50.  aggregating  99,150.  They  were  indorsed  as 
alleged  before  maturity  to  the  defendant  Payne,  and  by  him  before  matarify, 
and  after  they  bad  twen  so  indorsed,  and  after  indorsement  by  himself  for 
value,  delivered  to  the  plaintiff.  The  defendant  Shannon  only  was  served 
with  the  summons  and  complaint.  He  defended  upon  the  ground  that  he 
bad  been  induced  by  Payne  to  give  the  notes  in  payment  for  oert^n  sharee  of 
stock,  and  by  representations  which  were  false  and  fraudulent,  and  so  d^ 
signed  to  be  in  order  to  get  the  notes.  Payne  represented  himself  to  be  owner 
of  the  stock,  but  was  not  in  fact,  aad  the  fraud  on  this  proof  was  accom- 
plished, for  he  knew  he  was  not  the  owner  of  any  stock;  knew  what  he  said 
on  that  subject  to  be  utterly  without  foundation;  made  the  representatton  to 
obtain  the  notes  therefor  intentionally,  knowing  well  that  he  was  falsifying, 
and  intendiojj  to  do  so,  with  an  object  in  view.  There  can  be  no  doubt  that 
on  such  a  state  of  facts  as  between  him  and  the  maker  of  the  notes  they  had 
no  validity.  Here  all  the  elements  demanded  by  the  adjudications  are  pres- 
ent. The  obstacle,  however,  in  the  defendant's  path  is  that  a  third  person 
has  lalervened,  in  no  way  connected  with  the  representations,  so  far  as  ap- 
pears,  and  presumptively  a  holder  for  value.  The  possession  of  the  notes, 
which  were  in  form  negotiable,  and  given  for  value  received,  as  stated  in 
them,  Imports  that  they  were  acquired  for  value  in  the  usual  course  of  busi- 
ness, without  notice  of  any  eircnmstanoes  impeaching  their  validity;  that 
they  are  owned  by  the  person  possessing  them,  and  therefore  he  can  recover 
against  all  prior  parUes.  1  Daniel,  Keg.  Inst.  §  812;  CoUim  v.  Gilbert,  94  IT. 
8.  758;  CommistUmera  v.  Clark,  Id.  285;  Broum  v.  Spofford,  95  U.  S.  478. 
To  the  same  tenor,  see  Abb.  Tr.  £v.  389. 

Assuming  this  to  be  the  rule,  is  there  aught  in  this  case  to  relieve  the  de- 
fendant from  its  application  to  bis  defense?  The  plalntift  insists  that,  even 
it  it  would  be  effective  in  case  the  defendant's  obligation  were  not  joint,  yet, 
being  joint,  he  must  proceed  further,  and  show  that  no  consideration  was  re- 
ceived by  his  joint  maker,  Bullock.  There  Is,  it  must  be  said,  no  direct  tee- 
tlmony  on  that  particular  subject,  and  the  presumption  of  value  given  may 
hot  have  been  overcome.  Kinaman  v.  Birdnall,  2  E.  D.  Smith,  395,  is  an  au- 
thority on  that  propcflition.  See.  also,  2  Band.  Com.  Paper,  p.  5.  8  447,  in 
wliich  it  is  said  a  joint  note  implies  a  joint  consideration.  See,  aJso,  Abb. 
Tr.  £v.  442.  In  which  the  author  says:  "It  is  not  sufficient  for  one  of  several 
joint  makers  of  a  note  to  show  ttut  he  received  no  consideration.  He  must 
show  that  neither  of  the  others  did. "  See,  also,  1  Daniel,  Neg.  Inst,  gg  94-105 ; 
Tiedm.  Com.  Paper,  gg  156,  157.  This  rule  Is  not  so  Imperative,  however, 
that  facta  and  eircumstances  tending  to  overcome  the  im^cation  of  a  Joint 
v.llN.Y.B.nu.4 — 9 
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consideration  may  not  be  Invoked,  at  least  so  far  as  to  make  it  neceasaxy  to 
submit  the  issue  ot  value  to  tlie  Jury.  Do  they  present  themselvea  hanf  It 
appears  that  BuUock,  the  joint  maker,  was  a  friend  of  Payne's,  and  a  relative 
of  one  Andrews,  who  was  the  manager  in  posseesioa  it  the  oompany,  the 
stoek  of  whioti  Payne  sold.  The  defendant  had  not  known  BnUoofe  very  long, 
not  longer,  indeed,  than  be  had  known  Payne,  and  there  is  no  reason  appar- 
ent wl^  Bullock  Joined  with  the  defendant  in  the  note,  unless  It  was  to  awisfe 
Payne  in  consummating  the  fraud.  The  stock  which  the  notes  weredeslgned 
to  purchase  was  to  be  the  property  of  the  defendant,  not  Bullock.  He  vrae  to 
purchase  it  and  to  pay  for  it,  and  Bullock,  except  as  a  figare-head  or  oon- 
splrator,  seems  to  have  no  relatton  to  the  transacUon.  When  tiie  notes  were 
given,  the  arrangement  between  the  defendant  and  Payne  was  thus  entressed: 
*'If,"  said  Payne,  "you  will  give  me  long  notes  for  it,  the  company  wtlf  be  able 
to  make  the  money,  and  as  they  make  it  yon  can  take  up  your  notes,  and  I 
will  deliver  you  the  stock."  And  again:  **I  will  dellTer  you  the  atock  as  the 
notes  are  paid,  as  they  come  due  and  are  paid;  I  will  h<dd  the  notes  and  present 
them  to  you  myself,  and  th^  won't  pass  out  of  my  handa;  so  tiiat  when  they 
are  due  I  will  bring  the  notes  and  the  stodc  to  you."  Tbrnaptw  the  defend- 
ant said:  "All  right,  I  wiU  do  it.**  He  also  said  that  the  stock  was  not  de- 
livered to  him,  an  in<ddent  which  was  a  part  of  the  sdieme,  in  idd,  it  wooM 
seem,  of  Payne,  who  had  not  ttie  sto^  to  ddlver,  and  tberefote  his  pecollar 
proposition.  The  notes,  as  already  suggested,  were  fraadulently  obfaUned, 
and  nnlawfully  diverted,  Tnynt  havii^c  agreed  to  htrid  them  and  to  part  trotn 
them  only  to  the  defendant,  and  on  their  gradual  payment  hgr  tiie  profits  to  be 
derived  from  the  stock.  Under  all  these  eircumatances,  the  request  to  go  to 
the  Jury  on  the  question  wheUier  any  consideration  had  been  given  tor  the 
notes  should  have  been  granted.  There  was  enough  shown  to  put  Uie  plidn- 
tiff  to  proof  of  value  given,  the  bona  fldea  of  the  transaction  ont  of  which 
they  grew  having  been  successfully  assailed,  the  notes  diveriwd,  and  It  having 
•t  least  been  prima  facta  estalfUshed  that  the  other  maker,  Bsllook,  had  not 
received  any  consideration  for  the  notes,  the  whole  consideration,  If  any,  hsT- 
Ing  been  received  by  the  defendant.  The  refusal  of  the  court  to  sntailt  ttie 

guestion  stated  to  the  Jury  was  error,  the  learned  coanset  fiv  the  defendant 
aving  coupled  his  request  with  the  contention  that  the  platnUff  was  placed 
1^  the  evidence  in  such  att'tude  that  he  was  bound  to  show  vslne  given,  and 
a  purchase  in  the  usual  course  of  business.  The  Judgment,  tea  tlMse  reasons, 
shoulJ  be  reversed,  and  a  new  trial  granted,  with  coots  to  aUde  the  erent. 
Ordered  accordingly. 

Yah  Bbuht,  P.  J.  I  concar  in  the  result.  The  note  harlng  been  obtained 
Xa  fraud,  the  plaintiff  was  bound  to  prove  fainseU  «  Aona  Jids  bolder  for 
value.   Harger  v.  Worrall,  69  TS.  Y.  370. 

Dantels,  J.  The  evidence  did  not  prove  Uiat  the  note  bad  been  reoeived 
for  value.  That  seems  to  be  a  mistake  in  the  statement  of  1^  ease.  Ai^  m 
it  had  been  obtained  by  fniudulent  representatl<Mis,  aeUon  oould  not  btt 
maintained,  without  proof  that  the  plaintiff  had  becoms  ft  luMer  fbr  valm. 

A  new  trial  should  be  directed. 
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Lkb  9t  al.v.  Tatlob  et  ah 


(Supreme  Court,  Qetieral  Term,  First  Department,  Vmj  Jit,  1B90.) 

L  COVSFIRACT — Sbtxbal  Acttiohi. 

Where  an  InsolTent  Arm  haa  been  enabled  to  oonceal  tU  flnauoial  condittoB,  hr 
neaaaof  aoimspiraer  between  ItandMU  of  its  oreditora,  and  haatherattyobtwMa 
a  fictitious  credit,  on  the  strength  of  which  it  made  separate  and  distinct  purchases 
of  goods  at  different  times,  the  seller  ma7  mslntalo  a  separate  and  dlstiitct  action 
forthe  damaf^es  resoltlDg  from  each  sale  against  both  Uie  insolvent  firm  and  the 
creditor,  as  the  gist  of  such  action  is  not  the  coospiraoT,  tnit  the  damagea  soilered 

li.  BWOWPED— Bt  BbOOBD— SmUHflKT  OF  FOBMBK  AOTIOH. 

The  settlement  of  a  former  action,  brought  by  the  seller  agratnst  the  oroditor  for 
a  portion  of  the  goods  thus  fraudulently  purchased,  based  on  the  theory  that  the 
seller's  title  had  not  passed  owing  to  the  itt8<riVBiits'  fraud  In  purchasing  them,  and 
that  the  credltw  liad  reoelTed  them  with  knowledge  of  that  fraud.  Is  no  bar  to  anp 
other  action  for  damages  snatalned  by  the  seller  by  reason  of  the  purohaae  of  other 
goods  by  the  insolvents  in  pnrsaanoe  of  the  same  fraudulent  design. 

Appeal  from  special  term,  Xew  York  county. 

Action  by  8tep)ieD  Lee  and  WUliam  Whiting,  MflurvlTing  partners  of  Lae 
ftijtuigis,  against  Hugh  F.  Kendall,  Charles  B.  Kendall,  and  John  L.  Taj- 
lor,  for  tbe  porehaw  price  of  several  bills  of  goods  sold  defendants  EendaU. 
FlaintilBi  alleged  that  the  Kendalls  were  Insulvent  when  each  of  the  aalea 
was  mads;  tint  they  obtained  the  goods  on  ^lae  anA  frandulent  representa- 
tions as  to  solTencj,  and  in  reliance  on  a  fictllious  credit  resaltii^  from  a 
conspiraej  between  them  and  dtfendant  Taylw,  one  of  their  creditors.  This 
*eonspirac7,  it  was  i^^ed*  bad  been  previotisly  entered  into  between  defend- 
ants for  the  purpose  of  seeiuing  to  Taylor  the  full  amount  of  his  indebted- 
BMB.  In  pursuance  thereof  Uie  Kendalls  were  to  purchase  goods  on  credit, 
sell  as  moeh  thereof  as  possible,  tarn  over  the  proceeds  and  the  unsold  goods 
to  T^lor  until  his  entire  debt  was  paid,  and  then  make  an  assignment  fw 
tbe  benefit  at  evedltors.  To  enable  them  to  make  snob  purchase  on  credit 
Ti^lor  wnstosastaln  their  credit  nnUi  his  debt  bad  been  fully  paid.  Plain- 
tiffs averred  Uiat  )3j  means  of  several  replevin  suits  they  halo  been  enabled 
to  eoUeet  or  compromise  part  of  their  claim,  but  that  tbere  was  stiil  due 
them  ^^,801.47.  As  a  separate  dtfense,  defendant  Taylor  averred  tbat 
plalntifta  l»d  [mriously  brought  an  action  against  him  for  the  same  matter; 
tbat  after  be  had  answered  the  auittera  in  dispute  were  compromised,  and  on 
paying  tliem  $4,000  plalntifb  released  tbelr  cause  of  aotlon.  FlalntiOs*  d*> 
murrar  Co  this  separate  defense  was  overruled,  and  th^  appeal. 

Argued  befm  Yah  Buuirr,  F.  J.,  and  Babtlszt  and  Babbbtt,  JJ. 

ftvmiM  O.  SaHoWt  for  appellants.  John  A.  Majm»  for  respondents. 


BAaBBTT,  J.  Tbe  question  hue  is  whether  the  plaintUb'  right  fd  action 
was  single  and  entire,  or  whether  they  had  a  s^Ntnite  and  diatinfA  cause  <rf 
setion  tor  eaeb  bill  of  goods  sold.  The  action  Is  what  would  fommlj  have 
been  oaHed  an  "aotlon  on  the  ease  in  the  nature  of  conspiracy, "  and  Itis  well 
■ettiedtbat  tiie  damage  to  the  j^lnUflS,  and  not  the  eonsplrw^,  is  the  ^t  of 
such  an  action.  Tappan  PofOffv,  2  Hall,  277;  Jm»  V.  Balm,  7  Oow.  445; 
BntaUm  T.  H^UMn$,  7  Hill,  104;  Zaibrtaatinff  Co.  v.  Btemt,  30  Hun.  688; 
Kerplonafe  v.  Fan  Jhifwn,  76  K.  T.  260.  "An  allegation  of  oonspiraoy,"  as 
wss  said  In  Xu&rlooMn^  Co.  v.  Svtntt,  "between  the  defendants  to  commit 
tbe  net  eomi^Bed  o(  Is  of  no  importance,  so  far  as  it  respects  the  cause  and 
gnmnd  of  aetitm.  *  *  *  If  there  be  a  fatture  to  prove  tbe  eomblnation, 
then  tbe  plaintiff  Is  entitled  V>  s  verdict  against  ettbor  defSndant  npon  whom 
sn  unlawful  aet  fa  proved  to  tbe  dunage  of  ttie  {dalntlft."  In  Fsrptenoifc  t. 
Fan  Bunn,  mprot  FoLmn.  J.,  said  that  "In  snch  action  U»  evidence  of  a 
teduilcal  consplrsey  Is  not  essential.  The  damage  is  Uie  cause  of  aetlim.  and 
tbe  conspinMif  mere  matter  fltaggraTatlon;''  dtlng  Skkm$r  T.  Ouatm,  I 
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Saand.  228d,  note  4.  Proof  of  oon^lnqy  to  only  flesentlal  wImd  s  tw- 
dict  is  demanded  against  two  or  mora  defendsntB;  and  ttw  pnuttual  Impor- 
tance of  such  proof  arises  from  the  lola  which  thereupon  pennlts  the  [daintilt 
to  give  in  oTldenoe  the  declaraliona  of  oo-oonspiraton  as  against  each  othw 
while  engaged  in  furthering  the  eonsplracgr.  It  la  apparent,  therefore,  that 
the  cause  of  action  set  up  in  the  complaint  was  not  single  and  entire.  The 
goods  fraudulently  obtained  were  pordiased  on  many  different  days  between 
August  and  November,  1882.  Each  purciiaae  was  h  distinct  and  several  act 
of  fraud,  tot  which  the  plaintiff  was  entitled  to  maintain  a  sq>arate  action. 
This  was  not  affected  by  the  defendant's  general  purpose,  nor  by  Uie  fact 
that  such  purpose  was  continuous.  The  rule  laid  down  In  Seoor  r.  Stttrffts, 
16  N.  Y.  M8,  was  misunderstood  or  misapplied  at  the  special  term.  The 
court  in  8ecor  v.  SturgU  said  "that  It  was  entire  claims  only  which  cannot  be 
divi<led,-~tbo8e  which  are  single  and  indivisible  in  their  nature.  The  cause 
of  action  in  the  different  suits  must  be  the  same.  The  rule  does  not  prevent, 
nor  la  there  any  principle  which  precludes,  the  prosecution  of  several  aetioas 
upon  several  causes  of  action.  *  *  *  A.  party  upon  whose  person  or 
property  successive  distinct  trespasses  have  been  committed  may  bitog  a 
arate  suit  for  every  trespass."  And  again:  "The  true  distinction  ^tweeo 
demands  or  rights  of  action  which  are  iaingle  and  entire  and  those  which  ate 
several  and  distinct  is  that  the  formor  Immediately  arise  out  of  one  and  the 
same  act  or  contract,  and  the  latter  out  of  different  acts  or  contracts.  Per- 
haps as  simple  and  safe  a  Lest  as  the  subject  admits  of  by  which  to  determine 
wliether  a  case  belongs  to  one  class  or  the  other  Is  by  inquiring  whether  it 
tests  upon  one  or  several  acts  or  agreements. "  In  the  present  case,  each* 
sale  was,  as  already  observed,  separate  and  independent.  Such  sales  were 
made  upon  a  credit  of  from  two  to  four  months.  For  a  part  (rf  these  salea 
the  plaintiff  received  27  separate  and  distinct  promissory  notes,  dated  on  dif* 
ferent  d^,  and  mstnring  on  different  days.  It  is  plain,  as  was  siud  In 
ZimtMrman  v.  Erhard,  t3  K.  Y.  78,  that  these  "different  sales  did  not  con- 
stitute one  entire  and  indivisible  demand,  and  the  plaintiffs  oonld  bring  8e[h 
arate  actions  for  each  separate  sale,  or  for  all  of  them  together,  as  they  saw 
fit.  The  different  demands  were  like  several  promissory  notes,  or  several 
distinct  trespasses,  and  in  the  nature  of  separate  and  distinct  transactions, 
for  each  of  which  a  separate  action  might  be  brought."  Of  coarse,  if  the 
gist  of  tlie  action  here  was  the  conspiracy,  it  might  well  be  deemed  "single 
and  entl  re. "  It  could,  perhaps,  then  be  argued  that  there  was  but  one  conspir- 
acy, and  that  each  purchase  in  furtherance  thereof  was  but  an  element  of 
the  general  damages.  That  theory  falls  when  the  conspiracy  Is  eliminated 
as  the  gist  of  the  action.  So  upon  the  theory  of  separate  and  distinct  frauds, 
if  any  one  purchase  on  any  given  day  had  embraced  several  items,  the  prin- 
ciple contended  for  by  the  defendants  would  doubtless  apply  to  each  of  anch 
items.  Parrington  v.  Payw,  15  Johns.  432;  amith  v.  Jonea^  Id.  229;  MiU 
ler  V.  Covertf  1  Wend.  487.  But  where  sepanUe  and  distinct  purchases  were 
fraudulently  made  upon  different  days,  we  have  no  doubt  that  a  separate 
cause  of  action  accrued  to  the  plaintiffs  for  ttie  damages  resulting  from  each 
purchase  as  an  independent  act  of  fraud. 

We  ihink,  too,  that  it  was  the  intention  of  the  parties  to  limit  the  eetUe- 
ment  set  up  f  n  the  answer  to  the  particular  claim  embraced  in  the  Uien  pend- 
ing action.  It  will  be  observed  that  that  action  was  against  but  one  of  the 
present  defendants,  and  was  simply  for  the  conversion  of  certain  specified 
goods,  valued  at  upwards  of  S12,000.  There  was  no  formal  charge  of  oon- 
spiraoy,  but  the  defendant  was  sought  to  be  held  because  of  his  alleged  oon- 
□ivance  with  the  purchasers.  The  suit  was  settled  for  $4,000,  in  the  defend- 
ant's aaim,  which  were  received  (according  to  the  tenor  of  the  instrument 
then  signed  by  the  plaintiffs)  "in  full  settlement  and  dischai^e  of  aU  cliUau 
eokbraoed  in"  that  action,  and  "of  the  cost  thereof.  **   It  was  held.  In  O'JMnw 
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T.  Lloyd,  43  K.  T.  251,  tfaat  parties  may  make  a  valid  agreement  to  Mver  an. 
entire  demand,  and  compromise  the  part  sued  for,  leaving  the  residne  to 
stand;  and  that  such  a  reservation  may  be  inferred  from  the  circumstances. 
We  think  such  a  reservation  shonld  be  here  Inferred.  The  action  was  settled 
for  about  one-third  of  the  sum  claimed.  It  was  an  action  against  Taylor 
alone.  It  proceeded  upon  tiie  legal  theory  that  certain  goods  belonging  to 
the  plaintiffs,  the  title  to  which  Iiad  not  passed,  owing  to  the  vendee's  fraud, 
were  found  in  Taylor's  possession,  and  that  he  had  received  them,  not  as  a 
bona  fide  purchaser,  but  with  notice  of  the  fraud.  The  plaintiffs  thereupon 
alleged  a  demand  of  the  goods  from  Taylor  and  a  refusal  to  deliver  them,  to 
their  damage  some  S12,0w.  What  was  intended  to  be  settled  was  that  spe- 
dfie  claim  for  the  refusal  to  deliver  to  the  plaintiffs  upon  demand  the  speciOc 
goods  found  in  Taylor's  posat^ssion.  That,  and  nothing  else;  certainly  not  a 
claim  against  Taylor  and  the  purchasers  of  the  goods  t<a  damages  resulting 
from  a  series  ot  frauds,  one  of  which  happened  to  cover  the  particular  goods 
embraced  within  the  action  against  Taylor  alone  for  conversion.  We  think, 
therefore,  that  the  judgment  appealed  from  should  be  reversed,  with  costs, 
and  the  plalntllb'  demarrerto  the  twentieth danse  of  tbedefendants*  snawer 
sustained,  with  costs.  All  concur. 


{Buvnme  Court,  Omeml  Term,  FtrM  Department.  Maj  16, 18M.) 

1.  Co]mu.0T— SBorniiTT  ros  Advakcbb— Intbbpbbtatioh. 

P.,  a  New  York  merchant,  obtained  letters  of  credit  of  D.,  U.  A;  Co.  auttaorlilnff 
A.  to  draw  on  D.  H.  Co.,  of  Paris,  "for  the  cost  of  merobandlse  to  ba  exported 
to"  the  United  States,  tba  bills  of  lading  to  bs  to  the  order  of  D.,  K.  &  Co.  At 
the  same  ttma,  P.  agreed  tbat  D.,  H.  A  Oa  should  have  a  speomo  Usn  on  the 
goods,  merchandise,  and  bills  of  lading  to  oover  their  advanoeB  under  the  credit, 
and  also  as  security  for  any  other  indebtedness,  D.,  M.  &  Co.  to  have  power  to  take 
possession  and  dispose  of  the  property  at  discretion.  Held,  that  D.,  M.  &  Co.  be- 
came the  owners  of  the  proporty  oought  with  the  advances  under  the  letters  of 
credit,  sabjeot  to  an  agreement  to  sell  and  deliver  to  P.  when  he  should  repay,  not 
only  tba  antoant  adva&oed,  but  the  other  indebtedness  referred  to  In  th«  BCTee> 


P.  obUdned  possession  of  the  bills  of  lading  from  D.,  H.  ft  Co.  exeoutlng  to 
them  reoelpts  reciting,  **I  hold,  and  hereby  agree  to  hold.  In  storage,  as  their  prop, 
erty,  with  liberty  to  sell  the  same  for  tbeir  aocount, "  eta,  It  being  farther  reolted 
that  **tbe  Intention  of  the  undersigned  in  giving  this  trust  reoeipt"  was  to  protect 
and  preserve  aulmp^red  the  title,  rights,  and  Interests  of  O.,  H.  s  Co.  In  said  prop- 
erty, and  to  aot  entirely  as  Uielr  agenu.  Hsid,  that  this  did  not  in  any  war  diaage 
tiw  relation  of  the  parties  to  the  ownership  of  the  propwtgr  and  bills  of  laung. 

9,  BaHB— OlNBKAI.  LllN. 

The  goods  purchased  under  the  letters  of  credit  were  boi»ht  on  the  following 
agreement  between  P.,  A.,  and  the  owner  ttiereof :   A.  and  F.  were  to  advance  80 

roent.  of  coat  to  the  owner  on  each  invoice,  this  amoant  to  be  halved  by  A.  and 
The  goods  were  to  be  sold  by  P. ;  any  loss  oooasioned  by  F.'s  buyers  to  he 
borne  one-third  each  by  P.,  A.,  and  the  owner,  and  the  profits  at  the  end  of  the  sea- 
son to  be  divided  in  iilce  manner.  Held,  that  this  gave  P.  the  right  to  deal  with  the 
goods  as  his  own,  and  to  make  the  contract  with  D.,  H.  A  Co.  for  the  general  lien, 

^  ApPBJlLABLB  JimOHB!TT. 

A  provision  in  a  judgment  in  favor  of  pl^ntifls  for  a  oontinuanoe  of  the  action, 
and  for  a  reference  to  ascertain  facts  necessary  to  a  determination  of  the  action  be- 
tween the  co-defendante,  decides  nothing,  and  therefore  an  appeal  will  not  lie 
therefrom  1^  one  of  the  defendants  on  the  ground  that  he  was  entitled  to  a  dis- 
missal of  his  co-defendant's  olalm  on  tlie  ments,  that  is,  on  the  pleadings  and  proofs 
as  th^then  stood. 

Appeal  from  special  term,  Xew  York  county. 


Action  by  Anthony  J.  Dre^el  and  others,  composing  the  Arm  of  Drexel, 
Uorgan  A  Co.,  against  Joseph  M.  Pease,  George  St.  Amant,  the  Mechanics* 
National  Bank,  the  National  City  Bank  of  New  York,  and  Alexander  £. 
Orr,  as  assignee  for  the  benefit  of  the  creditors  of  Joseph  M.  Fesse.  Plaln- 
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tub  (daimed  oertain  mardiandlBe  wfaltdi  had  been  attached  ia  aaUa  hj  the 
banlEB  agatost  said  Peases  By  atlpnlatlon*  all  the  property  claimed  bf-  ths 
ilifltaeDt  partte  was  placed  In  the  taanda  of  a  reoelTer.  The  opinion  of  Law- 
RBNCBi  J.,  at  epeefail  term  is  as  foUoire: 

**  When  the  tesUmonjr  ou  the  part  of  the  plaintiffs  was  olosed,  and  m  moUoB 
was  made  to  dismiss  the  oomplalati  or  to  liave  it  determined  in  the  altema- 
tlTe  whether  the  phtintlfb  have  a  general  or  sp«oifle  lien  upon  the  goods  ta- 
Ttdved  In  this  oontrovoay.  U  was  held  that  the  pliUi^ift  have  a  general  lloi* 
and  are  entlUed  to  the  payment  of  the  moneys  due  them,  oat  of  tin  balanee 
in  the  receiver's  hands-  The  cases  which,  in  tttn  opinion  of  the  oourt.  Justi- 
fied the  determination  thm  made  were:  Bank  t.  Logan,  74N.  T.fi68;  Soma 
r.  AtkinBon,  Id.  587:  Same  v,  MagaUna,  78  N.  Y.  IOC  In  the  first  of  the 
eases  cited  it  was  htdd  that  where  commercial  oorrespond«itB,  on  the  order  oC 
a  principal,  make  a  purchase  of  property  ultimately  for  him,  but  on  tbtir  own 
credit,  w  with  their  own  funds,  and  such  ooune  is  oontempli^  wlien  the  or- 
der is  given,  tfaej  may  retain  title  in  themtBlres  until  they  are  rrimbursed; 
that  this  may  be  done  bytaking  the  bill  of  sale  in  their  own  name,  and,  whea 
the  pr^n^  Is  shipped,  taking  from  the  oarrier  a  bill  of  lading  in  such  terma 
as  to  show  that  tbey  retained  the  power  of  control  and  disposition  of  it.  K 
was  further  held  that  the  bill  of  lading  in  such  a  case  confers  upon  the  perstm 
in  whose  favor  it  is  issued,  or  to  whom  It  is  transferred,  the  title  to  the  goods, 
and  tliis  although  the  transaction  Is  not  intended  to  give  the  permanent  own- 
ership, but  to  furnish  security  for  advances  of  money,  or  discount  of  comonr- 
dal  paper  made  upon  the  faith  of  it.  And  it  was  further  held  that  third  per- 
atms  dwiing  with  property  thus  shipped,  though  acting  in  good  faith,  in  the 
regular  course  of  business,  and  paying  value,  are  affected  by,  and  chargeable 
with,  constructive  notice  of  tbecontoits  of  the  bill  of  lading.  Thesamedoo- 
trine  was  also  laid  down  in  the  case  secondly  cited;  and  In  the  third  case. 
Bank  y.HaealUn«t  it  appeared  that  the  correspondents  and  agMits  at  Buffalo 
of  one  Brown,  of  Kew  York,  in  order  to  Oil  an  order  from  him,  purelutaed  in 
their  owu  name  a  boat-load  of  wheat,  which  was  dellve»d  on  board  a  canal- 
boat,  and.  not  being  furnished  by  Brown  with  money  or  credit  wherewith  to 
make  purchases,  bad,  in  accordance  with  their  understanding  and  course  of 
business,  raised  the  funds  by  procuring  plaintiff  to  discount  a  draft  drawnby 
them  on  Brown,  on  delivery,  as  oollateral  of  a  bill  of  lading  of  the  wheat, 
wherein  It  was  stated  that  the  wheat  was  shipped  to  Kew  York  to  account 
an  order  of  the  plaintiff,  and  that  the  plaintiff,  upon  aeoeptanoe  of  the  diuft, 
delivered  the  bill  of  lading  to  Brown,  with  an  Indorsement  thereon  to  the  ef- 
fect that  the  wheat  was  pledged  to  It  for  the  payment  tO.  the  draft,  and  was 
placed  in  Brown's  custody  in  trust  for  that  purpose,  and  not  to  be  diverted  to 
any  other  puipose  until  the  draft  was  paid.  On  Its  arrival,  the  wheat  was 
delivered  by  the  carrier,  on  the  order  of  Brown,  to  the  defendants,  who  were 
warehousemen,  in  store.  Brown  thereupon  sold  the  wheat  to  A.,  to  whom 
the  defendants  made  advances  thereon  to  pay  therefor,  and  suluequently  de- 
livered the  wheat  to  him  on  Brown's  order.  Before  such  advances  and  de- 
livery, it  appeared  that  the  defendants  had  seen  a  copy  of  the  bill  of  lading 
and  of  the  indorsement  thereon.  The  plaintiff  having  brought  an  action 
against  the  defendants  for  a  conversion  of  the  wheat,  it  was  held  that  such 
delivery  of  the  bill  of  lading  did  not  vest  in  Brown  a  title  to  the  wheat,  or 
confer  upon  him  authority  to  sell,  but  simply  vested  him  with  the  possession 
to  hold  in  trust  for  plaintiff,  and  that  the  plaintiff's  title  could  not  be  divested 
by  any  act  of  Brown  until  payment  of  his  acceptance,  and  that,  therefore,  the 
defendants  were  liable.  And  in  the  very  recent  case  of  Moora  v.  KMder,  12 
N.  £.  Bep.  818,  the  court  of  appeals  stated  the  doctrine  laid  down  in  Bank  v. 
ZojKm.  mtpra»  as  ft>Uews:  *  The  doctrine  stated  was,  in  substaooe,  that  when 
a  commerci^  correspondent,  however  set  in  motion  a  principal,  for  whona 
he  acts,  advancea  hla  own  money  or  eradit  for  the  purchaM  of  jooperl^,  aad 
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takes  the  bill  of  lading  in  his  own  name.  looking  to  such  property  as  the 
liable  and  safe  means  of  relmbnrsement,  up  to  the  moment  when  the  original 
principal  shall  pay  the  purchase  price,  be  becomes  the  owner  of  the  property* 
instOHil  of  Its  pledgee,  and  bis  relation  to  the  original  mover  in  the  traiisao- 
tiun  is  that  of  an  owner  under  a  contract  to  sell  and  deliver  when  the  pur- 
chase price  ts  paid.'  Such  being  the  law  as  declared  bj  the  court  of  last  re- 
sort, I  see  no  reason,  notwithstanding  the  proof  which  has  been  offered  since 
the.  motion  above  referred  to  was  ilecided,  for  changing  the  views  then  ex- 
pressed, or  for  denying  that  the  plaintifFa  in  this  action  were  entitled  to  a  gen- 
eral lien  upon  the  property  in  the  hands  of  the  receiver,  for  the  amount  due 
to  tbem  from  Fease  at  the  time  of  his  failure.  By  the  terms  of  the  letter  of 
credit  procured  from  the  plaintiffs  by  Pease,  the  defendant  St.  Amant  was 
authorized  to  draw  on  Drexel,  Harjes  &  Co.,  of  Paris,  at  three  months*  sight, 
for  any  sum  or  sums,  not  exceeding  in  the  one  case  100,000  francs,  and  in  the 
other  30,000.  The  letter  of  credit  specified  that  the  drafts  were  to  be  drawn 
In  Fi-ance,  within  eight  months  from  date,  *  for  the  cost  of  merchandise  to 
be  exported  to  an  Atlanticport  in  the  tTnited  States,  and  advice  thereof  to  be 
given  to  Messrs.  Drexel,  Harjes  &  Co.;  the  advice  to  be  accompanied  by  an 
abstract  of  invoices  and  bills  of  lading  to  our  (i.  e.,  Drexel,  Morgan  &  Co.*8) 
order,  and  all  remaining  bills  of  lading,  with  certified  invoices  and  consul's 
certificates,  to  bo  sent  to  us  direct  by  vessel.*  In  and  by  said  letter  of  credit* 
the  plalntifls  agreed,  with  the  drawers,  indorsers,  and  bona  ,fide  holders 
hills  drawn  under  the  terms  of  this  credit,  that  the  same  should  be  duly  hon- 
ored by  Drexel,  Harjes  &  Co.,  in  Paris.  At  the  time  of  receiving  said  letters 
of  credit  from  the  plaintiff.  Pease  signed  a  letter  addressed  to  the  plaiDtifCa, 
by  which,  among  other  things,  after  stating  that  he  had  received  from  them 
the  letter  of  credit,  he  agreed  to  give  the  plaintiffs  a  apeclllc  claim  and  lien  on 
all  goods  and  merchandise  and  the  proceeds  thereof  *  for  which  you  may  have 
paid,  or  come  under  any  engagements  under  this  credit,* etc.,  *on  such  goods 
or  merchandise,  to  an  amount  sufficient  to  cover  your  advances  under  this 
creilit,  and  on  all  bills  of  lading  given  for  name,  with  full  power  and  author- 
ity to  take  possession  and  dispose  of  same  at  discretion;  and  I  nndertake  to 
reintrusC  to  your  order  all  said  bills  of  lading  if  you  so  desire.  And  I  further 
pledge  to  you,  as  security  for  any  other  indebtedness  of  my  firm  to  you*  any 
surplus  that  may  rrmain  either  in  the  goods  or  the  proeeeds  thereof  after  pro- 
viding for  tlie  acceptances  under  this  credit.' 

"Under  the  case  above  cited  there  is  no  doubt  that  Drexel,  Morgan  Jk  Co. 
were  the  owners  of  the  property  shipped  by  St.  Amant  to  Pease  until  the  ad- 
vances made  by  them  under  the  letters  of  credit  were  paid;  but  it  la  claimed 
by  the  defendants  that  their  right  to  retain  possession  of  the  said  goods,  or  to 
dispose  of  the  same,  ceased  auer  the  payment  of  the  40  per  cent,  advanced 
on  the  Billet  goods,  and  of  50  per  cent,  on  the  Le  Marchand  and  other  goods. 
I  am  of  the  opinion  that  the  qualified  ownership  of  the  plaintiffs  did  not  cease 
until  they  had  been  reimbursed  according  to  the  terms  of  the  contract  entered 
Into  between  them  and  Fease  at  the  time  the  letters  of  credit  were  Issued. 
As  we  hare  seen  by  the  terms  of  that  contract,  the  goods  on  which  the  advances 
were  made  by  the  plaintiffs  to  Fease  and  St.  Amant  were  pledged,  not  only  as 
security  for  such  advances,  but  that  the  surplus  of  said  goods  or  the  proceeds 
thereof  were  pledged  for  any  other  indebtedness  'of  my  firm  to  you.'  This 
provision  was  as  much  a  part  of  the  contract  between  Fease  and  the  plain- 
tiffs as  the  provision  In  respect  to  advances  on  the  goods  themselves.  It  was 
one  of  the  conditions  on  which  thu  letters  of  credit  were  procured,  and  St. 
Amant,  It  seems  to  me.  Is  estopped  from  denying  that  Pease  had  authority  to 
make  such  arrangemei'.t  with  the  plaintiffs.  Entertaining  these  views,  and 
being  satisfied  from  the  evidence  tiiat  there  was  an  indebtedness  to  the  plain- 
tiffs at  the  time  of  Pease's  failure  of  $10,845.82.  upon  which  is  to  be  credited 
Che  proceeds  of  600  oases  ot  sardines,  amounting  to  $6,548.28,  leaving  a  bal- 
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ance  of  $4,297.54  due  to  the  ptaintiffs,  I  am  of  the  opinion  that  tbe  plaintifli 
are  entitled  to  be  paid  that  sum  ontof  tlie  goods  or  proceeds  in  the  receiver's 
bands,  unless  there  is  something  in  the  so-i-alled  *  trust  receipts  *  executed  by 
Fease  at  the  time  he  received  tlie  bills  of  lading  from  the  plaintiffs  which 
alters  the  plaintiffs*  rights.  By  those  trust  receipts.  Pease,  after  describing 
the  bill  of  lading  received,  declares  that '  I  hold,  and  hereby  agree  to  holJ, 
in  storage,  as  tlieir  property,  with  Ulwrty  to  sell  the  same  for  their  account, 
the  proceeds,  when  received,  to  be  by  them  applied  to  the  payment  of  the  bills 
of  exchange  drawn  for  the  purchase  of  said  goods,  and  until  such  sale  to  keq> 
said  property  insured,  *  *  •  with  tbe  understanding  that  they  are  not 
to  be  chargeable  with  any  expenses  incurred  thereon;  the  intention  of  the 
undersigned  in  giving  this  Crust  receipt  being  to  protect  and  preserve  unim- 
paired the  title,  riKhta,  and  interests  of  Messrs.  Drexel,  Harjes  &  Co.  and 
Messrs.  Drexei.  Morgan  &  Co.  in  said  property,  and  to  act  in  the  premises  en- 
tirely as  their  trustee. '  In  tlie  case  of  Moor*  v.  Kidder,  12  N.  E.  Bep.  818, 
above  referred  to,  a  somewhat  similar  receipt  was  executed  by  the  party  who 
would  have  been  the  ultimate  owner  of  the  goods  upon  payment  to  Kidder, 
Feabody  &  Co.,  the  defendants,  of  the  advances  made  by  them,  upon  obtain- 
ing the  bills  of  lading  from  them:  but  tlie  court  held  that  the  obtaining  of 
tlie  bills  of  lading  by  executing  such  a  receipt  did  not  change  the  position  of 
the  parties  towards  each  other,  nor  affect  the  title  of  tbe  bankers  defendant 
to  the  property.  It  will  be  observed  too,  upon  examining  the  opinion  ren* 
dered  by  tbe  general  term  of  this  department  In  deciding  that  case  below,  that 
it  was  held  that  in  order  to  change  the  relation  of  ttie  parties  to  each  other, 
and  to  vest  the  title  in  one  who  might,  upon  payment  of  tbe  advances,  be- 
come the  ultimate  vendee,  it  most  be  shown  that  he  had  been  Intrusted  by 
the  true  owner  with  the  possession  of  the  merchandise  or  the  bill  of  lading, 
for  the  purposes  of  sale,  or  as  security  for  advances  to  be  made  or  obtained 
Uiereon;  and  Uiat  it  Wiis  not  sufficient  to  show  that  be  was  intrusted  with 
the  pmession  of  the  goods.  If  he  was  so  Intrusted  with  them,  only  for  the 
purpose  of  enabling  him  to  have  the  merchandise  stored  for  and  in  the  name 
of  the  true  owner.  See  the  opinion  of  Daihels,  J.,  34  Hun,  538,  539,  where 
the  receipt  given  by  Swain  upon  procuring  the  bill  of  lading  is  set  forth. 
From  what  has  been  said,  I  think  it  is  ratabllslied  tliat  the  philntiffs  an  en- 
titled to  be  paid  the  aforesaid  sum  of  $4,297.54.  with  interest  thereon  from 
the  date  stated  in  the  account  submitted  upon  the  trial,  oat  of  the  moneys  or 
goods  in  the  hands  of  the  receiver. 

"The  next  question  to  be  determined  Is  as  to  ttie  rights  of  the  defendants. 
Mechanics'  and  City  Banks  and  St,  Amant.  I  do  not  discover  from  the  evi- 
dence that  the  character  of  the  indebtedness  of  Fease  to  the  banks  has  been 
proven.  It  appears  that  certain  j  udgments  were  obtained  by  the  banks  against 
Fease,  and  that  in  those  actions  attachments  and  execations  had  been  issued 
and  levied,  but  the  judgment  rolls  are  not  before  me.  It  is,  however,  as- 
sumed in  the  brief  of  St.  Amant*B  counsel  that  the  banks  were  only  general 
creditors  of  Fease,  and  that  there  is  no  pretense  that  they  are  anything  but 
Individaal  creditors  of  Fease.  That  position  certainly  ouinot  be  sustained  as 
to  the  107  cases  of  sardines,  upon  which  money  was  advanced,  and,  as  it 
seems  to  me,  must  be  conceded  In  good  faith  by  tbe  defendant  the  City  Bank. 
Assuming  that  in  all  other  respects  the  banks  are  simply  individaal  <vedltois 
of  Fease,  they  cannot  hold  the  goods  in  question,  unless,  as  between  them 
and  St.  Amant.  the  goods  are  to  be  regarded  as  the  goods  Pease.  Bat  the 
defeudaute  rely  upon  the  position  that,  as  between  tbem  and  St.  Amant*  the 
latter  is  to  be  regarded  as  the  plaintiff,  and  is  bound  to  make  oat  his  case; 
aud  it  is  claimed  that  the  course  of  business,  as  shown  by  the  evidence,  tw* 
tween  St.  Amant  and  Fease  establishes  the  fact  that  Pease  was  tbe  owner  of 
the  goods,  and  that  St.  Amant  has  failed  to  prove  his  title  thereto.  In  sup- 
port of  this  contention,  the  letter  of  March  21, 1883,  is  much  relied  upon  by 
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the  defendants.  In  that  letter,  addressed  by  St.  Amant  to  Pease,  he  says:  *I 
had  an  interriew  with  the  packers  and  owners  of  the  Billet  brand,  and  he  Is 
witling  to  give  ns  the  monopoly  of  these  sardines,  the  agreement  to  be  u 
follows:  We  to  advance  eighty  per  cent,  of  cost  of  each  invoice  as  they  are 
forwarded  from  the  factories.  This  advance  to  be  halved  by  yon  and  I,  and* 
as  a  basis*  we  take  the  amounts  of  1000  and  100  American  i,  and  4000  cases 
100  low  1,  to  be  handled  during  the  season.  We  to  have  the  liberty 
of  stopping  shipments  and  annalling  the  agreement  at  any  time  during  the 
icASon,  If  we  find  It  unprofitable,  or  have  any  other  good  reasons.  Interest 
to  ran  on  the  account  at  6%  per  annum.  No  ooumtBSion  to  be  charged  by  as, 
nor  looflt  to  be  added  by  Dim.  You  to  charge  the  brokerage  only  when  act* 
ually  paid  by  you.  Goods  to  be  sold  from  wbArf,  unlesssome  very  good  reason 
should  exist  tm  doing  otherwise.  Any  loss  occasioned  hy  faUure  of  your 
buyers  to  be  supported  In  thirds;  CHie-tbird  each  by  yon,  the  owner  of  the 
bnind.  and  myself.  The  total  of  net  proceeds  of  all  the  accounts  sale*  com* 
pared  with  the  totid  cost,  shall  determine  the  profits  of  the  season,  which  shall 
be  diTlded  In  thirds  in  same  manner  as  stated  in  previous  paragraph.  If  this 
should  show  a  loes,  this  loss  is  borne  by  the  packer.'  St.  Amant  then  adds: 
•  In  studying  the  foregoing,  you  will  see  that  we  are  entirely  in  youi  hands 
as  to  the  rgsult;  and,  without  my  knowledge  of  your  stndghtforwardness 
and  business  integrity  through  many  years,  I  would  never  have  suggested 
ynu  to  my  friend  here.  I  hope  to  have  your  early  answer,  and  I  trust  that 
this  win  !e»d  to  something  In  a  la^r  business  way  between  us.*  Fease  le- 
pliPB  to  this  letter  undi  r  date  of  April  7,  1883,  and  says:  ■  Your  valued  favor 
of  tbe  21st  instant  is  at  hand,  and  contents  carefully  noted.  The  tenns  ct 
tbe  Billet  contract  are  entirely  satisfactory,  and  I  shall  do  all  in  my  power  to 
protect  and  advance  the  interests  of  all  concerned**  Those  two  letters  seem 
to  have  constituted  tbe  contract  under  which  St.  Amant  and  Pease  did  busi- 
ness in  relation  to  the  Billet  goods  bi  tbe  year  of  1888;  and  it  may  well  be 
dalmed,  under  the  authorities,  that  there  was  a  partnership  existing  between 
Pease  Hud  St.  Amant  in  relation  to  all  goods  shipped  or  consigned  under  it. 
Bee  XldridffB  v.  Trooat,  8  Abb.  Fr.  (N.  S.)  20;  Mam^etuHnff  Co,  t. 
Bean,  45  N.  Y.  797;  BaOB  v.  Aoat,  26  Hun,  684,  and  cases  dted. 

"It  is  impossible  to  determine  from  the  evidence  presented  bow  far  Fease 
bad  paid  his  share  of  the  advances  agreed  to  be  made  by  him,  pursuant  to  the 
arrangement  entered  into  under  the  letter  of  March  21, 1883,  and  the  other 
letters  In  evidence.  The  testimony  of  Biedel  and  La  Manna  as  to  any  verbal 
alteration  which  may  have  been  made  in  the  agreement  between  Fease  and 
St.  Amant  is  not  so  conclusive  as  to  justify  the  inference  that  the  business 
was  conducted  on  any  other  baals  than  that  specified  In  those  letters.  As- 
suming those  letters  to  have  constituted  a  putnership  between  St.  Amant 
and  Pease,  or  a  joint  venture  between  them,  as  to  all  goods  shipped  by  St. 
Amant  to  Pease,  it  Is  clear  under  the  authorities  that  the  individual  creditors 
of  Fease  are  not  entitled  to  Hpply  any  portion  of  the  partnership  goods  or  of 
tbe  proceeds  tliereof  to  the  pavment  of  his  individual  indebtedness,  unless  It 
should  bo  determined,  upon  a  full  investigation  of  the  partnership  affairs, 
that  some  surplus  would  be  coming  to  FCase  after  payment <rf  all  psjtnersliip 
debts. 

"The  difficulty  which  I  have  encountered  in  the  case  Is  In  determining  pre- 
cisely what  goods  were  shipped  by  St.  Amant  to  Pease,  of  which  the  receiver 
bas  taken  possession.  II  does  not  appear  from  the  evidence  that  Pease  trans- 
acted business  for  no  other  person  than  St.  Amant;  it  does  not  appear  that  he 
bad  no  other  goods  on  hand  thnn  those  of  St.  Amant  at  the  time  of  his  fall- 
ore;  nor  does  It  satisfactorily  appear  that  tbe  goods  In  tbe  receiver's  bands 
are  all  of  them  St.  Amant's  goods.  Under  these  circumstances,  I  tiilnk  a 
reference  will  be  necessar}'  in  order  to  asceriain  definitely,  by  proper  proof, 
what  particular  portion  of  the  goods  was  received  by  Pease  from  Ett.  Amant, 
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and,  after  that,  to  aseertaln  whether  the  Indebtedaesfli  for  which  the  banks 
hHve  recovered  judgment,  was  an  individual  indebtedness  of  Fease,  or  whether 
It  was  for  advances  uiadt^  upon  account  of  the  joint  venture  or  partnership  of 
St.  Amant  and  Pease.  If  it  was  the  former*  it  will  also  be  necessary  to  a^ 
certain  whether  P^e  is  entitled  to  any  surplus  upon  the  settlement  of  the 
partnership;  if  not,  the  banks  have  no  claim.  If  the  indebtedness  was  in- 
curred to  the  banks  on  partnership  account,  then  the  banks  have  a  claim  to 
the  extent  of  that  Indebtedness.  On  the  trial  certain  testimony  given  by  the 
witness  liledel  was  tiiken,  subject  to  objection.  I  have  determined  to  receive 
it.  nnd  to  allow  tn  the  objecting  party  the  proper  exception.  The  deposition 
of  Mr.  Cohen,  taken  upon  commission,  and  referred  to  in  the  stenographer's 
minutes,  is  not  among  the  papers  submitted.  Let  an  interlocutwy  judg- 
ment or  decree  be  drawn  in  accordance  with  these  views,  and  kt  the  findings 
be  settled  upon  five  days'  notice." 

From  a  Judgment  for  plaintiffs,  defendants  appeal. 

Argued  before  Tan  Brunt.  F.  J.,  and  Babtlext  and  Bakbett,  JJ. 

Horace  S.  Deming  and  Emmet  R.  Oloott,  for  appellants  banks  and  as- 
signee. O*  /.  W^U,  for  appellant  St.  An»nt.  C.  S,  Tmey,  for  respond- 
ents. 

Barsett,  J.  Upon  the  main  question  presented  this  app'eal  we  oon- 
cur  in  the  conclusion  arrived  at  by  Mr.  Justice  Lawrenob.  The  contract 
for  a  general  lien  entered  into  between  the  plainttfib  and  Pease  was  of  bind- 
ing force.  The  philntifTs  issued  their  letter  of  credit  upon  the  faith  of  this 
contract,  and  their  title  to  tlie  goods  was  impressed  therewith.  When  Pease 
applied  to  them  for  the  letters  of  oredit  In  favor  of  St.  Amant,  they  had  no 
reason  to  doubt  tliat  Fease  was  the  principal,  and  that  fit.  Amant  was  simply 
lifs  correspondent  and  agent,  and  tlmt  the  goods  were  to  be  purchased  for 
Fease  by  St.  Amant,  the  latter  utilizing  the  letters  of  credit  for  such  purpose. 
Even  the  contract  between  Pease  and  St.  Amant.  as  emlxKlled  In  the  letter  of 
2iarch  21,  1883,  plainly  gave  Pease  the  title  to  the  goods  which  were  to  be 
shipped  thereunder,  and  absolute  power  of  disposition.  If  Pease  had  chosen 
to  sell  the  goods  as  they  arrived,  and  to  f4)propriate  the  proceeds  to  his  own 
use,  the  only  remedy  of  St.  Amant  or  of  the  original  owner  of  the  goods 
would  have  been  against  Pease.  They  could  not  have  followed  the  goods  into 
the  bands  of  a  &oaa  fide  purchaser.  Indeed,  they  simply  contracted  with 
Fease  for  an  accounting  at  the  close  of  the  season,  and  a  division  of  the  net 
profits  of  the  season,  then  in  his  hands.  Clearly  it  was  1^  in  Pease's  power 
to  deal  with  these  goods  as  his  own,  and  he  could  make  a  valid  contract  wILb 
the  bankers  for  a  general  lien  applicable  to  all  his  transactions.  St.  Amant 
was  riglit  in  saying,  as  he  did  in  his  letter  of  March  21, 1883,  that  Pease 
would  see  from  a  study  of  this  letter  that  the  original  owner  was  thereby  left 
entirely  in  bia  (Pease's)  hands  as  to  the  result.  We  think  the  reasoning  of 
Mr.  Justice  Lawrence,  and  the  authorities  ciied  by  him,  support  his  conclu- 
sions, and  we  deem  It  unnecessary  to  add  anything  f  nrthw  to  his  Ionian  on 
that  bend. 

Our  doubt  has  been  with  regard  to  the  disposition  of  the  case  as  between 
the  co-defendants.  After  directing  the  payment  by  the  receiver  (out  of  tha 
proceeds  of  the  goods  which  had  been  intrusted  to  Fease)  the  aukount  due 
to  the  plaiuttfCs,  the  leained  judge  directed  the  continuance  of  the  action,  for 
the  purpose  of  ascertaining  certain  facts  necessary  to  its  final  determinatioa 
as  between  the  co-defendants.  He  then  directed  a  reference  to  ascertain  such 
facts,  and  reserved  all  other  questions  until  the  coming  in  of  the  report. 
"Whether  this  practice  was  correct  need  not  now  be  considered,  for  the  reason 
that  none  of  the  parties  question  it.  The  plaintiffs  have  notliing  to  do  with 
this  direction,  and  they  simply  ask  an  affirmance  of  the  judgment  in  tfa^ 
favor.  The  defendant  St.  Amant  q^ieala  only  from  the  Judgment  In  tha 
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plftintUCs*  filvw,  and  insists  that  the  dlrecUon  at  to  a  refsrenoe  Is  correet,  and 
should  be  affirmed.  The  banks  and  the  aasigaee  alone  i^peal  from  this  part 
of  the  Judgment*  They  do  not,  howerer,  question  the  practice.  They  Insist 
that  they  were  entitled  to  a  dismlseal  of  8L  Amant's  claim  upon  the  merits, 
that  is,  npon  the  pleadings  andproofs  as  th^  stood ;  and  their  appeal  raises 
that  question,  and  that  alonei  We  think  that  this  latter  question  cannot  prop- 
erly be  oonaidered  until  a  decision  one  way  or  the  other  has  actually  l>een  made 
at  special  term.  The  reference  was  ordered  for  the  purpose  of  aiding  the 
oonrt  in  making  a  dnal  and  complete  disposition  of  the  questions  in  dispute 
as  between  these  oo-defendants.  Upon  an  appeal  from  the  final  judgment  the 
question  of  pleading,  presented  npon  the  present  appeal,  m^y  be  entirely  elim- 
inated from  the  case,  for  the  oourt  can,  at  any  time  before  the  final  hearing, 
permit  St.  Amant's  answer  to  be  amended.  At  all  events,  the  reversal  of  the 
direction  as  to  a  reference  would  not  aid  the  banks  and  the  assignee,  for  we 
eoald  not  Uieieupon  direct  a  dismissal  of  St.  Amant's  answer.  The  only  ef- 
fect of  a  reversal  would  be  to  require  a  decision  by  the  special  term  (without 
a  reference)  of  the  questions  now  presented,  or  else  to  direct  a  new  trial.  We 
could  not  make  the  appropriate  decision  In  the  first  instance.  The  question 
of  the  mete  regularity  of  the  practice  not  having  been  raised,  we  deem  it  nn- 
neceeaary  to  pursue  this  subject  further.  The  provision  in  the  Judgment  for 
the  continuance  of  the  action  and  for  a  reference  is  neither  Interlocutory  nor 
flnaL  It  decides  nothing.  We  might  reverse  this  direction  if  on  examina- 
tion it  wwe  found  to  beanantborlz^;  but.  If  we  did  reverse  it,  we  could  not 
at  the  same  time  aay  what  sbould  have  been  decided.  When  the  report  cornea 
in,  adecidon  must  be  made,  either  loterlocutory  or  final,  upon  these  issues, 
and  then  there  will  be  something  to  review.  The  proper  disposition  of  this 
appeal  is  to  affirm  the  judgment  actually  rendered  In  the  plaintiffs*  favor,  ex- 
c^t  aa  to  the  extra  allowance,  wbidi  should  be  reduced  to  5  per  cent  upon 
the  recovery,  and  to  dismiss  the  appeal  taken  by  the  banka  and  the  aasigneot 
without  costs.  All  concur. 


i^vprem*  Court,  Oenerol  Term,  First  Department.  Jnoe  S8, 1800.) 

C^ABinas— Tm  or  Uakiho  Beqdxst. 

Testatrix  executed  &  oodioil  redtiog  that,  "doubts  havlnff  arisen  aa  to  the  valM- 
ttr  of  tbe  beqnesta  made  for  oharitaole  pnrpoaea  In  my  stua  will,  I  hereby  modl^ 
MUd  will  *  *  *  t>y  maklDg  mj  frieod  W.  my  reaiaiiaty  legatee  and  devisee, 
and  beraby  raqoest  him  to  oarnr  Into  efleot  my  wwms  in  respect  thereto;  bat  this 
Is  not  to  be  conatmed  Into  ao  wsdnte  dlreotlcm  <m  my  part,  bat  merely  my  desire. " 
TbB  (duritable  beqaests  referred  to  were  made  void  6y  death  of  testatrix  witldn 
«wo  monUi*  after  the  making  of  the  wUL  Laws  K.  Y.  1848,  o,  819,  8  6.  Held,  that 
parol  eridenoe  wae  InadmiBSibie  to  establish  any  agraemeni  between  testatrix  and 
W.  whereby  he  was  to  oarzy  oat  the  tnut,  and  the  oodiotl  was  not  Invalid  as  in  ood- 
ttavention  of  the  statnta^ 

Apipeal  from  aarrogate's  oourt.  New  York  county. 

FKMeedings  to  oonatrne  the  will  and  codicil  of  Jane  E.  Kelemen,  deceaaed. 
Ajgoed  before  Van  Bbuhx^  2>.  J.,  and  Bbast  and  Dahibls*  JJ. 
D,  JfcClnre,  for  ^>pellant  Jacob  F,  MUltTf  tot  reapondenU 

Yan  Bbukt,  F.  J.  The  will  in  question  was  made  and  executed  In  Feb- 
Tuary,  1889*  and  tbe  codicil  a  few  days  after.  In  the  same  month.  Tbe  testa- 
trix died  in  March,  1889.  By  tbe  fifth  paragraph  of  the  will  the  testatrix  be- 
queathed certain  legacies  to  certain  charitable  societies,  and  by  the  ninth 
clause  bequeathed  and  devised  her  residuary  estate  to  one  of  said  charitable 
societies.  The  codicil  In  question  wna  as  follows:  "BoutJts  having  arisen  as 
to  the  validity  of  the  bequests  made  for  charitable  purposes  In  my  said  will,  I 
hereby  modify  said  will,  dated  February  18,  1889.  by  making  my  friend 
Townaend  Wandell  my  lesldoarj  legatee  and  devisee,  and  hereby  request  him 
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to  carrj  !nto  effect  my  wishes  In  respect  thereto;  but  Uils  Is  not  to  be  con- 
strued Into  an  abw^te  direction  on  my  part,  bnt  merely  my  desire.  In  all 
other  respects  I  ratil^  said  last  will  and  tatament,  dated  February  18*  1889." 
It  is  conceded  that  the  legacies  to  the  charitable  societies  were  mhde  Told  by 
the  death  of  the  testatrix  witliin  twu  months  after  the  making  of  the  will, 
and  that  the  only  question  for  considomtlon  was  whether  the  gut  to  Wandedl, 
by  the  codlcU  mhitb  revoked  the  ninth  clause  of  the  will,  was  valid;  and  it  is 
also  conceded  that  a  finding  that  it  was  valid  neoessarily  excluded  a  finding 
that  there  was  any  trust  for  the  benefit  of  the  next  of  kin,  or  of  anybody  else, 
or  any  agreement  between  the  deceased  and  Wandell,  whereby  the  latter  wss 
to  carry  out  any  trust  Parol  evidence  was  given  at  the  circnmstanoes  at- 
tending the  execution  of  this  codicil,  not  for  the  purpose  of  contesting  the 
probate  of  the  same,  but  for  the  purpose  of  establishing  an  agreement  be- 
tween Ihe  deceased  and  Mr,  WandeU,  wheretor  the  lattsr  was  to  carry  out 
the  foust,  thereby  making  the  codicil  void  as  contravening  the  statute.  (Laws 
N.  Y.  1848.  c.  819.  §  6.)  Upon  what  theory  evidence  of  this  kind  is  admis- 
sible, I  cannot  comprehend.  It  Is  a  cardinal  principle  In  Uie  construction  of 
the  terms  of  the  wiii  that  the  intention  of  the  testator  most  be  gathered  from 
the  will  itself,  parol  proof  only  being  permissible  to  show  the  coiidlUon  of  the 
estate,  and  the  surroundings  of  the  testator;  and  that  conversations  as  to  the 
intention,  or  even  written  memoranda,  cannot  be  resorted  to  for  the  purpose 
ot  sustaining  a  will  which  is  appiirently  against  the  provisions  of  the  statate, 
much  less  to  destroy  a  will  which,  upon  its  face,  is  not  in  conb^ventlon  of 
any  statute.  It  is  true  that  evidence  of  this  kind  was  received  In  O^Sarot 
95  N.  Y.  403,  and  that  such  evidenoe  was  commented  on  and  formed  the  ba- 
sis of  the  judgment  of  the  court  of  appeals  in  the  construction  of  that  will; 
but  no  point  whatever  was  raised  in  the  courts  below  as  to  the  pn^Iety  of 
such  evidence,  and  that  court  may  not  have  felt  It  Incumbent  upon  it  to  take 
the  objectioD.  As  this  court  in  the  case  of  appeals  from  the  surrogate's  court 
is  a  conrt  of  oiigiiial  Jurisdiction,  we  should  only  consider  legal  evidence  in 
determining  the  question  as  to  whether  a  decree  shouUI  be  reversed  or  af- 
firmed. 

It  seems  to  be  conceded  by  the  counsel  for  the  appellant  that,  considering 
the  codicil  itself.,  there  is  no  contravention  of  any  statute,  and  that  it  is  on^ 
by  force  of  this  proof  of  transactions  outside  of  the  will  Itsdf  that  the  ex- 
istence (tf  a  trust  can  be  established.  I  do  not  think,  untilitlsfin^y  decided 
that  the  provisions  of  a  will  may  be  declared  invalid  because  (Mt  parol  proof  of 
what  the  intention  of  the  testator  was,  which  intenttuu  is  not  expressed  in 
the  will,  we  aliould  interfere  with  the  intention  of  a  testator,  as  expressed  In 
his  will.  All  thnt  can  be  gathered  from  the  language  of  the  testatrix  in  the 
will  in  the  case  at  bar  is  the  expression  of  a  wish  on  her  part.  She  was  care- 
ful to  guard  agidnst  tlie  implication  of  having  Imposed  an  obligation.  The 
language  of  the  codicil  carefully  recognizes  tlie  distinction  between  a  request 
and  tt  direction ;  and  it  would  appear  that  the  testatrix  knew  that,  if  she  gave 
a  direction,  the  codicil  would  be  void,  but  that,  if  it  was  merely  a  request,  a 
trust  did  not  arise,  and  the  residuary  bequest  would  be  valid.  In  the  Case  ^ 
CHarat  above  cited,  the  bequest  was  declared  void,  because  it  was  found  to 
have  been  made  upon  a  promise  by  the  execulora  to  carry  out  the  wishes  of 
the  testator;  and  it  was  because  of  this  promise  that  the  court  held  that  a 
trust  arose.  In  the  case  at  bar  there  is  no  promise,  there  is  no  direction,  but 
merely  a  request,  which  It  was  optional  with  the  residuary  legatee  to  carry 
out  or  not,  as  he  pleased.  We  think,  therefore,  that  the  codicii  was  not  ^ 
contravention  of  the  statute,  and  the  decree  should  be  affirmed,  with  costs. 

All  concur. 
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SiHeLXTon  et  id.  v.  Fhckntt  Ins.  Go. 


{Supnme  Court,  Oeneml  Term,  TMrd  Department,  Jnlr  7, 1890.) 

L  brinuxci— AcnoK  on  Pouor— Oa.d»  ov  Loss. 

A  oamtl-boat  was  Insared  against  fire,  and  the  nsnal  peril  of  Inland  waters,  Jtn- 
der  a  policy  pemlttioff  the  oarrying  of  Ume  in  barrels.  In  the  coarse  of  the  voy- 
age flre  was  disooTered,  and,  barrels  of  Ume  on  deck  being  removed.  It  was  found 
uak  Uie  heat  was  so  intense  that  the  barrels  la  the  holdoould  not  be  nnlosded. 
The  boat  was  then  son  (tied.  Held,  that  the  fire  was  the  direct  cause  of  the  Loss, 
■nd  that  it  was  fbr  the  Jury  to  say  whetliarthesouttUng  was  neoesaary  or  pioper 
Qoder  the  evidenoe. 

L  BiMB— Exctpnoxs. 

The  policy  excepted  perils  oonseqnent  npon  ■*waDt  of  ordinary  care  and  sklU  in 
loading  the  carKO, "  ana  '■rottenness,  inherent  defects,  and  other  anseaworthlQesa, 
from  gangways,  and  openings  through  the  deck  or  sides  improperly  secured. " 
The  evidenoe  as  to  the  manner  of  loading  the  oargo^  and  the  oondltiosi  ot  vae- 
sel,  was  conQlcting.  Held,  that  whether  the  loss  was  traoeaUa  to  the  au^ttioiB 
sboold  have  been  snbmittea  to  the  jnry. 

Appeal  from  clroolt  court.  Warren  county. 

Action  by  James  Singleton  and  Jerry  Singleton  agalnat  the  PhflBnix  Iiwar- 
aoee  Conipaoj.   FlalntUfs  appeal. 
Argued  beton  Lbabhed,  P.  J.,  and  Lakdon  and  BiATHAM,  JJ. 
8  fk  L.  M,  Brown,  for  appellants.  SheUUm  A  Ashiejf,  for  responident. 

Math  AX*  J.  Thla  la  an  appeal  from  a  judgment  entered  uptm  a  nonsott 
granted  at  the  Warren  circuit.  The  action  waa  npon  a  policy  of  insurance 
issued  by  the  defendant,  upon  tbe  canal-boat  called  the  "ICaiy  Y.  Keenan," 
aod  her  tackle  and  ai^nrel.  for  $1,200»  with  the  priTllege  of  carrying  lime  in 
barrels.  The  insurance  was  against  and  touching  the  adventures  and  perils 
of  the  inland  lakes,  rivers,  canals,  and  fires  that  should  come  to  the  damage 
of  said  Teasel,  or  auy  part  thereof,  excepting  perils,  losses,  etc..  consequent 
upon,  arising  from,  or  oansad  by,  want  of  ordinary  care  and  skill  in  loading 
and  stowing  the  cargo  of  said  vessel,  from  rottenness,  inhwent  defects,  and 
other  unseaworttUness,  ^m  gangways  and  wenlngs  tlvoogh  Um  deck  or 
sides  improperly  secured  and  protected,  etc.  While  this  policy  was  in  force 
the  boat  was  loaded  Qree'n  island  frcnn  a  tnUn  of  railroad  can,  with  lime 
in  Inrrels,  both  in  the  bold  and  deck,  and  was  started  in  tow  for  "Sew  Tork» 
and,  while  halting  temporarily  at  Albany,  she  was  discovered  to  be  on  fire, 
smoke  issuing  from  tbe  hold  In  dilterent  [daces.  The  cargo  (Hi.deck  waa  Im- 
mediately removed,  and  when  that  was  done  the  deck  appeared  to  have  been 
too  hot  to  enable  parties  to  proceed  further  with  unloading,  and  she  was 
towed  a  safe  distance  down  the  river,  and  then  scuttled  by  ttie  captain  and 
sunk.  The  next  day  after  the  sinking  of  the  boat,  the  plaintiff  notified  an  went 
of  tbe  company  at  Olens  Falls,  who  visited  the  place  ot  the  loss,  and  from 
tbat  Ume  forward  up  to  the  time  of  the  action  considerable  correapondence 
bvtween  the  parties  occurred. 

Two  questioiu  are  nuinly  ui^ed  as  reaaons  why  the  jadgment  should  be 
reversed,  and  a  new  trial  granted:  (1)  That  the  evidence  was  sufficient  to 
warrant  a  finding  that  the  loss  was  caused  by  one  of  the  perils  insured 
against,  and  that  the  defendant  had  no  valid  defense  to  the  tdaim;  (2}  tbat 
the  evidence  was  sufficient  to  authorize  a  finding  tbat  the  defendant  had 
waived  all  defense  to  the  plaintiff's  claim,  and  was  estopped  from  denying 
liability.  Tlio  learned  judge  at  tbe  trial  disposed  of  the  case  upon  tbe  first 
proposition,  as  mattw  of  law,  in  effect  holding  that  the  loss  waa  not  occa- 
sioned any  of  tbe  mattws  against  which  tbe  defendant's  policy  insured, 
but,  on  the  contrary,  was  occuioned  by  reaaon  of  causes  excepted  in  the 
policy,  and  for  which  the  defendant  would  not  be  liable.  This  action  being 
upon  tbe  policy,  before  the  plaintiff  could  recover  he  most  show  that  the  loss 
fell  within  awne  of  tbe  eauaea  embraced  within  the  tenns  of  tbe  riska  assumed 
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\jy  the  defendant.  The  burden  1b  upon  the  plainttftB  to  show  lou  and  damages 
Bgnlnst  wblcta  thej  wen  protected  by  the  policy,  and  as  to  which  the  defend- 
ant assumed  the  risks.  Beratnd  r.'inmranee  Co.,  IH  N.  T.  281. 21  IT.  E. 
Hep.  151.  The  defendant,  by  this  contract  of  Insurance,  used  the  following 
woi'da  as  a  limit  of  the  extent  of  the  risk:  ''Touching  the  adTentarea  and 
perils  which  the  said  Phoenix  Insonnoe  Granpany  la  content  to  bear  and  take 
upon  itself  by  this  pulicy,  they  are  of  the  Inland  lakes,  rivers,  etuials,  and  fires 
that  Bliall  come  to  the  damage  of  said  vessel  or  any  part  thereof.**  It  cannot 
be  contended,  and  I  think  It  is  not  urged,  Uiat  under  the  proof  in  this  ease 
this  loss  falls  within  any  of  the  casualties  insured  against  exo^  fire.  TbMo 
is  no  proof  that  any  of  the  perils  of  the  sea  embraond  wiUiin  the  terms  of  the 
foiicy  produced  the  injuiy  oompl^ned  of.  There  is  no  evidenoe  that  it  was  the 
result  of  extTKordlnary  "winds,  waves,  lightning,  tempert,  rock,  or  aand." 
Piteher  r.'  HmMtwy,  48  N.  T.  419.  Ordinari^  in  marine  Insuxenoa  the 
Insurer  undertskes  only  to  indemnity  against  extraordinary  and  unfore- 
seen peril,  and  not  against  the  ordinary  perils  to  which  every  ship  or 
vessel  is  exposed  in  the  usual  course  (tf  a  voyage.  Pars.  Mar.  Ins.  518.  But 
this  policy  was  a  fire  as  well  as  a  marine  insurance,  and  it  Is  Insisted  that 
the  loss  here,  or  at  least  the  proximate  cause  of  the  loss  tn  this  case,  is  within 
that  provision  of  tlw  polity  insuring  against  fire.  The  testimony  dearly 
establishes  that  the  boat  was  on  fire  &  this  time  she  was  scuttled  by  the  ca|H 
tain;  that  the  heat  was  so  intense  that  the  cargo  in  the  hold  could  not  be  rft< 
moved;  and  that  any  attempt  on  the  part  of  tliecaptain  or  crew  to  extinguish 
the  fire  by  pouring  on  water  would  aggravate  instead  of  mitigate  the  danger, 
as  the  action  of  the  water  on  the  unslacked  lime  would  increase  the  heat,  and 
accelerate  the  combustion.  These  facts  were  fully  established  by  the  evi- 
dence, although,  at  the  time  the  boat  was  scntUed.  no  fire  waa  vlaible;  but  it 
ia  not  denied  that  the  boat,  at  the  time  she  was  scuttled,  was  on  fire  in  tin 
hold,  and  the  fire  had  at  that  time  progressed  so  far  that  the  jury  might, 
within  the  evidence,  in  view  of  the  peculiar  character  of  the  cargo*  £ive 
found  that  the  only  method  of  extinguishing  it  was  byainUng  the  vessel. 
It  would  seem,  tlierefore,  that  the  fire  was  the  direct  cause  of  the  loss,  and 
the  law  seems  well  settled  that  in  oaies  of  Insurance  in  the  absence  of  fraad, 
the  law  looks  to  the  proximate  cause  only  ctf  the  loss,  in  dtiierminlng  whether 
it  was  caused  by  a  peril  insured  against.  In  Inmiranaa  Co,  r.  Corliett  21 
Wend.  367,  it  was  held  that  the  destruction  of  mwohandise  insured  by  blow- 
ing up  with. powder  of  the  building  in  whidi  it  was  stored  to  prevent  the 
further  spread  of  the  conflagnUJon  was  a  peril  Insured  against  in  a  policy 
against  fire.  In  ffatet  v.  Imurtmne  Co.,  5  H.  T.  478.  the  court  si^:  "The 
rule  Is  well  settled,  not  only  in  Enfj^and,  but  in  general  American  insaraoce 
law.  that  in  the  absence  w  fraud  the  proximate  canse  of  loss  only  is  to  be 
looked  to,  and  the  same  role  prevails  in  marine  inanranoe. "  It  follows  that 
the  loss  in  this  case  was  within  the  terms  of  the  poliqy  insured  against;  or  at 
leHst,  under  the  evidence,  the  jury  might  have  so  found,  if  from  It  they  had 
reached  a  conclnslon  that  the  boat  was  on  fire  at  the  time  afae  was  scuttled, 
and  the  scuttling  waa  necessary  or  proper  to  preserve  her  from  total  loss  or 
destruction  by  fire.  But  it  is  insisted  by  the  defendant  there  was  no  loss  by 
fire,  and,  as  matter  of  law,  the  plaintiff  could  not  recover  under  the  insur> 
ance  against  damage  by  fire  in  the  pdlcy,  and  the  case  at  Srigg&  v.  Itmtr- 
auoe  Co.  ia  cited  as  an  authority  to  support  tliat  contention.  In  that  ease 
the  damage  was  caused  by  an  explosion  occasioned  by  gas  coming  In  contact 
with  a  lamp,  and  the  guestloo  was  whether  the  defendants  were  liable  for 
damage  caused  by  the  explosion;  the  poliuy  expresaly  providing  that  the  com- 
pany should  not  be  liable  for  an  explosion  of  any  kind,  and  the  court  held 
that  the  plaintiff  could  not  recover  for  damage  occasioned  by  the  axploaicm. 
5S  r.  44».  The  principle  in  that  case  ia  quite  anlike  this.  The  court 
distinguishes  between  a  oasa  when  th«  explosion  Is  tiM  pdndpal,  and  ttu  flza 
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tlie  Incident,  and  one  where  the  fire  Is  the  principal,  and  the  explosion  is  the 
Incident.  Nor  is  the  case  of  Bahcotk  y.  InsuTanee  Co.  an  authority  In  point 
in  this  case.  That  was  a  case  in  which  the  policy  provided  for  r  loss  from 
fire  by  lightning.  The  building  was  rent  and  torn,  but  not  fired  bv  light- 
ning, and  the  court  held  the  plalotiff  could  not  recover  on  the  policy.  6  Barb. 
637.  We  think  the  proof  in  this  case  justified  a  snbtnlssion  of  the  question 
of  the  existence  and  extent  of  the  fire  to  tbe  jury,  nnless,  by  the  undisputed 
facts,  the  case  was  brought  within  some  one  of  the  causes  excepted  by  the 
terms  of  the  policy. 

The  exceptions  were  loss  from  incompetency  of  the  master,  or  Insufficiency 
of  tbe  crew,  from  want  of  ordinary  care  and  skill  in  loading  and  stowing 
cargo  of  said  vesseU.from  rottenness  or  Inherent  defects  and  other  unsea- 
worthiness, from  theft,  barratry,  anil  robbery,  from  the  bursting  or  explosion 
of  a  boiler,  collapsing  of  flues,  or  breaking  of  machinery,  unless  occasioned  by 
unavoidable  external  cause,  or  fire  ensuing  thererrom.   These  are  tbe  only 
excepted  causes  of  injury  to  the  vessel  which  could  possibly  have  any  rele- 
vancy to  this  case.  The  first  is  as  to  the  incompetency  of  the  master,  or  insuf- 
ficiency of  the  crew.  No  point  seems  to  have  been  made  upon  the  trial  of  de- 
ficiency in  either  of  these  respects;  but,  if  there  were  objections  upon  these 
points,  the  evidence  was  sufficient  to  present  a  question  of  fact  to  be  submit- 
ted to  tbe  jury.   The  evidence  showed  how  long  the  master  bad  acted  in  that 
capacity,  and  bow  long  be  had  been  engaged  in  twating  on  the  canal,  also 
wtiat  the  usual  and  proper  crew  was  for  this  kind  of  service,  and. the  number 
of  bauds  employed;  and  we  think  that  evidence  was  sufficient  to  raise  a  ques- 
tion of  fact  for  the  Jury,  and  the  court  could  not  properly  pass  upon  them  as 
qiiestioni  of  law,  without  first  finding  the  fact.   The  second  exception  iu  the 
policy  was  for  rottenness,  inherent  defects,  and  other  unseaworthiness.  Was 
this  loss  so  directly  traceable  to  defects  coming  within  this  exception  as  to  au- 
thorize the  trial  judge  to  treat  it  as  a  question  of  law  arising  upon  an  undis- 
puted state  of  facts,  or  was  tbe  evidence  upon  this  point  of  such  a  character 
as  tu  raise  questions  of  fact  to  be  passed  upon  by  tbe  jury?   On  tbe  part  of 
tlie  respondent,  It  is  insisted  that  the  fact  of  tbe  burning  of  the  vessel  by  the 
slacking  of  lime  furnishes  incontrovertible  evidence  of  her  leaky  and  unsea- 
worthy  condition,  and  that  therefore  the  cause  of  the  loss  was  defects  against 
which  there  was  no  insorance,  and  as  to  which  there  was  «i  express  excep- 
tion in  the  policy;  while  on  the  part  of  the  appellanls,  it  is  clfdmed  that  the 
evidence  is  fuU  and  complete  that  this  was  a  very  stiff  boat,  which  had  been 
need  about  seven  years,  was  thoroughly  repaired  and  well,  and  always  kept 
BO.  and  was  perfectly  tight,  and  seaworthy  at  the  time  of  the  loss.   The  con- 
tention on  this  point  on  either  side  seems  to  have  the  support  of  some  evi- 
dence, upon  which  a  disputed  question  of  foot  is  raised,  proper  for  the  consid- 
eration of  tbe  jury.   There  is  no  pretense  that  the  third  exception  in  the  pol- 
icy existed  in  this  case,  that  of  "theft,  barratry,  or  robbery."   Was  the  loss 
indispntably  traceable  to  this  exception,  '*from  gangways  and  openings 
through  the  decks  or  sides  being  improperly  secured  or  protected?"  We  think* 
under  the  evidence,  that  question  should  have  been  answered  by  the  verdlt^ 
of  the  juiy,  and  ntA  disposed  of  as  a  question  of  law  by  tbe  court.   There  Is 
some  evidence  (rftbe  manner  in  which  the  hatchways  were  closed  and  covered 
by  canvas,  and  with  that  evidence  In  the  case  which  bore  upon  this  ques- 
tion, it  should  have  been  submitted  to  the  jury.   The  same  may  be  said 
of  the  manner  of  loading*  and  the  care  and  ^^1  in  loading  and  stowing  tbe 
cargo  in  tbe  vessel.  There  was  some  evidence  as  to  the  manner  In  which  it 
was  donsi  that  the  lime  in  the  barrels  in  the  hold  reeked  npon  a  floor  six 
inches  from  the  bottom  of  tbe  boat,  and  tlut  the  barrels  were  not  exposed  to 
water  while  being  loaded,  bat  were  rolled  on  skids  from  the  railroad  car  to 
the  deck  ot  tbe  boat.  It  was  quite  true,  as  the  learned  Judge  remarked,  that 
tbe  permiation  to  carry  lime  was  accompanied  wiOi  ue  implied  condition 
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tliat  It  "should  be  properly  stowed;"  but,  whether  it  was  so  stowed  or  not, 
Wf  think,  was  a  proper  question  of  fact  for  the  jury,  and  should  have  been 
submitted  to  them.  One  of  the  perils  insured  against  was  loss  by  fire,  and 
the  insurers  took  upon  themselves  the  increased  hazardof  carrying  Itme  in  the 
boat,  and  the  only  qualification  in  the  policy  was  "want  of  ordinary  care  and 
skill  in  loading  and  stowing  the  cargo  in  said  vessel."  Whether  that  care  and 
skill  were  exercised  In  this  case  was  dearly  a  question  to  be  determined  by  the 
jury,  under  the  evidence  in  the  caae*  and  upon  Uie  motion  for  a  nonsuit  upon 
the  whole  evidence  the  plalnUflb  are  entitled  to  all  preaumptions  and  reason* 
able  inferences  that  the  jury  would  have  been  authorized  to  draw  in  their 
favor  from  theevidenoe.  Rehberg  v.  Mayor,  etc.,  91  N.  Y.  141.  The  all^ 
tions  of  the  complaint  were  sulflcieot  to  state  a  cause  of  action.  The  law  im- 
plies as  a  part  of  the  contract  of  marine  insurance  a  warranty  of  aeaworUi- 
iness,  and  the  complaint  alleged  that  the  plaintiffs  had  duly  performed  said 
contract  of  insurance  in  all  things  on  their  part.  Van  Wichle  v.  Inturance  Co^ 
97  N.Y.  350;  Benoind  v.  Insurance  Co.,  lUN.Y.  231, 21 N.  E.  Rep.  151;  Code 
Civil  Froc  §  533.  We  are  of  the  opinion  that  there  were  questions  of  fact 
raised  by  the  evidence  in  this  case  that  should  have  been  submitted  to  the  Jury, 
and  that  the  learned  Justice  erred  in  refusing  to  submit  them,  and  in  nonsuit- 
ing the  plaintiffs,  and  that  for  that  reason  the  judgment  of  nonsuit  should  be 
reversed,  and  a  new  trial  granted. 

This  view  of  the  case  renders  it  unnecessary  for  us  to  examine  the  other 
points  raised  and  litigated  on  the  trial,  as  to  whether  the  defendant,  by  its 
conduct  in  reference  to  the  insured  property  after  the  loss,  is  estopped  from 
denying  the  liabilitj.  The  judgment  is  reversed,  and  »  new  trial  ovdared, 
with  costs  to  abide  the  event.   All  concur. 


Cbohwsll  et  al.  o.  Amebican  L.  A  T.  Go.  et  at. 
(Supreme  Court,  General  Term,  Firat  Department,  June  36, 1890,) 

IXTBRPLKAJIBB— WhBN  LibS. 

Where  ooe  who  holds  property  to  wbioh  ooofiloting  Claims  are  made  volantarUj 
assumes  tlie  portion  of  oailee  as  to  one  of  the  otaimaats,  to  the  detriment  of  tin 
otber,  be  oaonot  maiottin  the  action  of  interpleader. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  H.  Cromwell  and  others  against  the  American  Loan 
ft  Trust  Company  and  others,  defendants.  Defendants  Hazard  and  the 
trust  company  appeal  from  a*  judgment  overruling  their  demurrer  to  the 
complaint. 

Argued  before  Van  Brunt,  F.  J.,  and  Bkadt  and  Danlbls,  JJ. 
Crane  d:  Lookwood,  tot  appellants.   Merritt  J7.  HavUfOidt  (  W,  /•  CurtU, 
of  counsel,)  for  respondents. 

Van  Bbunt,  F.  J.  This  action  was  brought  by  the  plaintiff  for  inter- 
pleader concerning  100  shares  of  the  capital  stock  of  the  Mann  Boudoir  Car 
Company.  The  complaint  alleged  the  copartnership  of  the  plaintiffs,  the  in- 
corporation of  the  American  Exchange  in  Europe,  the  appointment  of  a  re- 
ceiver of  the  exchange,  the  incorporation  of  the  defendant  the  American  Lcwo 
&  Trust  Company,  and  the  fact  that  the  defendant  Grant  was  sheriff  of  the 
city  and  county  of  New  York  prior  to  the  lat  of  January,  1389.  The  com- 
plaint then  alleges  the  making  of  certain  promissory  notes  by  one  Eugene  D. 
Mann  and  W.  D.  Mann,  and  the  indorsement  and  delivery  thereof  to  the 
American  Exchange,  and  that  the  Agawam  National  Bank  became  the  owner 
thereof;  that  the  notes  were  not  paid  at  maturity,  and  actions  were  brought 
upon  them  and  judgments  recovered,  and  executions  issued  to  the  sheriff  of 
the  dty  and  oounty  of  New  York,  which  executions  are  still  outstanding  and 
unsattafled;  "that,  priw  to  thedoliveiyof  the  two  notes  to  the  Ameriean  Ex- 
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change  In  Europe,  said  defendants  Mano,  as  seemltyfor  thejmyment  therecrf. 
and  of  any  other  indebtedness,  delivered  lUO  shares  Mann  Boudoir  Car  Com- 
pany stock  to  said  American  Exclmnge  In  Europe,  which  was  issued  to  de- 
fendant Ftppej,  and  whose  indorsement  in  blank  was  and  is  on  the  back 
thereof;  that,  when  the  not«  were  delivered  to  the  Agawam  Bank,  the  stock 
was  also  delivered  as  security  therefor,  and  the  interest  of  the  American  Ex- 
change in  Europe  therein  was  assigned  to  said  bantt;"  that  subsequently 
the  plaintiffs  received  said  100  sliares  of  stock  from  said  American  Exchange, 
whkh  corporation  then  held  said  stock  as  agents  of  the  Agawam  National 
Bank ;  that  thereafter  said  judgments  were  duly  assigned  by  the  hank  to  one 
of  the  plaintiffs,  Curtis,  in  trust  for  the  benefit  of  said  American  Exchange; 
that  thereafter,  at  the  request  of  the  said  American  Exchange,  the  plaintiflb 
delivered  said  stock  to  thedefendant  Hazard  as  security  for  a  loan;  tbatthere- 
after  Hazard  delivered  said  stock  to  the  plaintiffs  for  the  purpose  of  having 
the  same  leried  upon  by  the  sheriff  of  tbe  city  and  county  of  New  York,  act- 
ing under  and  1^  virtue  ot  the  executions  upon  said  Judgment  obtained  In 
favor  of  the  Agawam  Bank  ag^st  tlie  defendants  Mann;  that  thereupon  the 
sheriff  levied  upon  said  stock  then  in  the  possession  of  tbe  plaintiffs,  who  gave 
to  the  sheriff  a  receipt  therefor,  which  receipt  the  sheriff  now  holds;  that  al- 
though the  levy  still  exists  as  a  valid  levy,  and  although  said  executions  are 
still  outstanding  in  the  bands  of  the  sheriff,  said  stock  has  never  been  sold; 
that  tbe  receiver  of  the  American  Exchange  has  demanded  said  stock  from 
the  plaintifb,  and  that  tbe  defendant  the  American  Loan  &  Trust  Company 
has  demanded  said  stock  from  tbe  plaintiffs,  claiming  that  It  was  deposited  by 
said  American  Exchange  as  collateral  to  a  loan;  that  the  defendant  Pippey 
claims  to  be  tbe  legal  owner  of  said  stock,  and  has  demanded  tiie  delivery 
thereof  to  him;  that  defendants  Mann  claim  the  right  to  redeem  said  stock  on 
payment  of  the  amount  of  said  judgments  and  Interest,  and  that  the  said 
stock  should  be  delivered  to  them;  that  plaintiffs  have  attempted  to  as- 
certain the  true  and  lawful  owner  of  said  stock,  but  have  not  been  able 
to  determine  the  same.  The  complaint  further  alleges  ttiat  by  reason  of  tbe 
premises,  and  of  the  conflicting  claims  to  and  liens  upon  said  stock,  the  plain- 
tiffs are  ignorant  of  the  respective  rights  of  said  several  defendants  to  said 
stock,  and  do  not  know  to  whom  the  same  should  be  ddivered,  and  cannot 
safely  determine  for  tliemselves  the  said  claims,  or  deliver  the  said  stock,  and 
that  they  cannot  safely  deliver  said  stock  to  either  of  the  defendants  without 
the  decree  of  the  court  directing  to  whom  such  delivery  shall  be  made,  aiul 
that  tbe  plaintiffs  have  no  clfdm,  into-eet,  or  lien  upon  said  stodc,  and  are 
ready  and  willing  to  deliver  the  same  to  such  persons  as  the  court  shall  de- 
cree; and  it  asks  relief  that  the  defendants  may  be  restrained  by  injunction 
from  bringing  any  suit  In  respect  to  this  stock  against  the  plaintiffs.  The  de> 
fendants  the  American  Loan  A  Trust  Company  and  Hazard  demurred  to  the 
complaint.  The  demurm  was  overruled,  and  from  tbe  judgment  thereupon 
entered  this  appeal  is  taken. 

Itaeems  to  be  assumed  upon  the  part  of  the  counsel  that  this  Is  either  a  bill 
of  interpleader  or  a  bill  in  Che  nature  of  interpleider.  Unless  this  concession 
bad  been  made,  it  might  be  doubtful  as  to  wlietber  this  complaint  could  ne 
construed  as  a  bill  in  the  nature  of  an  Interpleader,  and,  considering  the 
pleading  as  it  has  been  construed  by  the  counsel  in  thdr  presentation  of  this 
appeal,  we  do  not  see  how  the  action  can  be  maintained.  The  plaintiffs  did 
not  stand  indifferent  as  between  tbe  defendants.  They  have  assumed  a 
contractual  relation  to  tbe  sheriff;  have  agreed  to  bold  tbe  stock  for  him; 
have  alleged  that  the  slieriff  has  made  a  valid  levy  upon  the  stock,  and  that 
tb^  are  holding  the  same  hs  receiptors.  They  are  tlierefore  bailees  thereof, 
and  we  do  not  understaud  that  where  such  a  relation  exists  such  bailees  can 
compel  other  parties  to  come  into  court  and  litigate  their  claims  with  their 
bailor.   The  pUintiffs  have  voluntarily  placed  themselves  In  this  position. 
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One  of  the  plaintlflte  was  the  assignee  of  the  jadgments  upon  which  the  exe* 
cutions  were  issued  to  the  sheriff;  and,  for  the  purpose  of  subjecting  this 
stock  to  a  levy  under  execution,  they  accepted  the  custody  of  the  stock,  and 
notified  the  sheriff  to  make  his  levy.  This  was  evidently  done  for  the  pur- 
pose  of  anticipating  other  claims  against  the  stock,  and  it  is  clear,  therefore, 
as  already  stated,  tliat  the  plaintiffs  did  not  stand  indifferent  between  these 
parties,  but  have  been  assisting  the  one  to  the  detriment  of  the  other.  Tbej 
do  not  stand  in  the  relation  of  persons  who  have  come  into  the  possession  of 
property  innocently,  and  have  been  unexpectedly  assailed,  without  instm- 
mentality  of  theirs,  by  different  claimants.  It  appears  from  the  allegations 
in  the  complaint,  as  far  as  some  of  these  claims  areconoerned,  that  they  were 
the  active  agents  who  created  them. — brought  them  into  being, — and  it  is 
difflcult  to  see  how  they  oan  now  escupe  the  responsibilltiesarlsing  from  their 
creations.  The  judgment  should  be  reverst-d,  with  coata  to  the  appellants, 
the  plaintiffs  to  be  at  liberty  to  amend  on  paymeut  of  the  cosla  ot  the  court 
beloWi  and  of  this  appeal.  AU  concur. 


(SuprenM  Court,  Oeneral  Term,  Fir$t  Department  June  0, 18B0.) 

1.  BxaOUnON— SOPPLBKBITTART  PrOOBBDIXOS— SbCOND  ObDEB. 

▲n  <mler  for  the  examhiation  of  Ibe  debtor  In  sapplementwr  proceedinga  Is  not 
raperMded  by  a  Moond  order  obtained  for  that  porpoae  as  to  property  ODtalnsa 
iniMequent  to  the  first  order. 
I,  8An— DtsoBBDiBNOB  TO  Ordbe. 

Ad  order  for  the  examiDation  of  the  debtor  in  tnpplementsry  prooeedinn  was 
served  in  June  or  July.  1S87.  In  bis  ezsmination,  the  debtor  teetmed  that  be  be- 
came entitled  to  $ns,  insunmce  on  the  life  of  hU  brother  who  died  In  May,  1B87; 
that  he  received  a  check  therefor  la  September,  1B87,  and  ased  the  money  in  pay- 
ment of  other  debts.  In  prooeedingi  to  punish  Dim  Tor  oontempt,  he  made  an  affi- 
davit stating  that  he  assigned  the  Insurance  money  about  July  1, 1887,  to  one  M.  to 
pay  a  previous  loan  and  attorney's  fees  in  Uia  prooeedings,  and  only  reoedved  tSO 
nhnsell.  H.  was  not  produced  as  a  witness.  Held,  that  the  affidavit  was  unrelia- 
ble, and  that  an  order  punishing  his  oontempt  by  a  fine  of  $718,  to  be  mtUed  on  the 
Judgment,  and  910  costs,  and  committing  him  to  the  ooontgr  jail  until  IIA  paj  aald 
sum.  or  be  discharged  according  to  law,  was  proper. 

Appeal  from  special  term.  New  York  county. 

Action  by  Louis  Walter  and  another  against  Albert  E.  Feoare.  An  order 
was  entered  adjudging  defendant  guilty  of  contempt  in  violating  an  order  in 
supplementary  proceedings,  and  Imposing  a  fine  of  CTIS.  and  directing  hie 
commitment  until  he  should  pay  the  fine,  or  be  otherwise  discharged  avoid- 
ing to  law.    Defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Braot  and  Daniels,  JJ. 

C.  M,  Dpett,  for  appellant.   T,  Bmry  Deaep,  tot  reapondent. 

Daniels.  J.  The  proceedings  to  punish  the  defendant  tat  rlolating  an  or* 
der  in  supplementary  proceedings  wore  commenced  on  m  about  the  14tb  of 
November,  1889,  and  on  the  7th  of  tliat  month  another  order  was  obtained, 
requiring  him  to  appear  to  be  examined  concerning  his  property,  and  the  ap- 
plication to  punish  him  for  violating  the  first  order,  which  was  made  on  the 
18tb  of  June,  1887.  was  opposed  upon  the  ground  that  It  had  been  sopwaeded 
by  this  aecond  order,  or  that  the  proceedings  ttieinselves  had  been  terminated. 
But  the  second  order  canuot  legally  be  attended  with  ttiat  effect;  few  it  ma 
not  obtained  as  the  second  order  was  in  Qaylord  v.  Jone$,  7  Han*  tiO,  for 
the  same  object  as  the  first,  and  its  evident  purpose  was  to  examine  tbo  d»> 
f  endant  as  to  property  which  he  might  have  at  the  time  when  the  last  order 
was  made,  and  concerning  which  he  could  not  regularly  be  examined  nnder 
the  first  order.  It  may  be  tliat  the  second  order  was  irregolar.  bnt  no  aneb 
infirmity  attached  to  the  first,  for  it  was  obtaiaad  attar  the  Isstting  and  nfcom 
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of  SD  exeeutlon  against  the  property  of  the  defendant,  exactly  as  the  law  al- 
lowed that  to  be  done;  and  that  proceeding  had  been  In  no  manner  dtsoon- 
tlDued  or  abandoned.  For  that  object  section  2454  of  the  Code  of  CItII  Pro- 
cedure baa  required  an  order  to  be  made,  and  no  order  of  that  description  baa 
ever  been  made  in  the  first  proceeding,  and  it  acctwdlngly  remained  pending 
gainst  the  defendant;  and  without  the  authority  of  this  section,  where  the 
woceeding  has  not  in  face  been  discontinued.  It  was  considered  fn  Wright  t. 
Jftntrana,  94  N.  Y.  81,  that  it  would  remain  pending.  In  addition  to  that 
I  It  appears  by  affidavit  that  the  proceeding  was  continued  by  regular  adjourn- 
ments, from  time  to  time,  to  September,  1889. 

Tlie  flrat  ordo*  was  served  upon  the  defendant  soon  after  it  was  made,  and, 
pursuant  to  its  direction,  the  defendant  appeared,  and  was  examined  before  a 
referee  concerning  his  property,  and,  In  his  examination,  he  testified  that  ha 
became  entitled  to  the  sum  of  CTIS  upon  an  insurance  upon  the  life  of  hi» 
brother,  who  died  on  the  3d  of  May,  1887.   He  received  a  check  for  that  in- 
surance in  September  of  the  same  year,  and  used  the  money  obtained  upon 
tbe  ebedc  in  the  payment  of  other  debts  than  that  owing  to  Uie  plaintiff*  In 
Ilia  examination  no  other  use  of  the  money  obtnined  from  the  Insuranoe  was 
In  any  manner  intimated;  but  by  his  afl9davit,  made  in  answer  to  the  appli- 
cation to  punish  him  for  a  contempt  in  using  the  insurance  money  in  this 
manner,  be  stated  that  he  had  assigned  the  amount  on  or  about  the  1st  of 
July,  1^7,  to  Morris  Mayer,  an  attorney  at  law,  who  was  his  friend,  and- 
that  this  assignment  was  made  to  pay  Mayer  S500.  previously  borrowed  from, 
him,  and  flTS  to  pay  Charles  H.  Dyett,  his  attorney  in  this  proceeding,  and. 
that  the  amount  actually  received  by  himself  would  not  exceed  the  sum  ot' 
about  $20.    But  this  statement  in  the  affidavit  is  directly  in  confilct  with  the- 
answers  given  by  him  before  the  referee,  and  rendered  the  affidavit  unreUfr< 
I     Ue,  as  it  was  obviously  made  to  shield  and  protect  himself  against  the  cons^ 
quences  of  what  he  had  previously  testified  he  had  done  with  tbe  insuranoe 
money.   Tbe  effect  of  the  affidavit  is  still  further  reduced  by  tbe  omission  to- 
'     examine  either  Mayer  or  Dyett  concerning  the  truth  of  these  statements.. 
They  ware  each  aooesslble  to  the  defendant,  and  if  the  check  bad  been  assigned 
to  Mayer,  as  the  defendant  asserted  it  to  have  been  in  this  affidavit,  he  could 
have  proved  that  fact  by  Mayer,  and  bis  neglect  to  do  so,  or  to  prove  that 
Byett  received  tbe  residue  of  the  moneys  amounting  to  the  sum  of  9175,  ara 
circumstances  tending  to  throw  discredit  upon  the  statements  of  tbe  defend- 
.    ant  as  to  these  facta  in  his  affidavit.   By  his  examination  before  the  referee. 
It  was  proved  that  this  insurance  money  was  owing  to  him  at  the  time  when 
the  order  In  the  supplementaiy  proceedings  was  made  and  served  upon  him, 
''    and  this  order  fortwde  bim  to  make  any  transfer  or  other  disposition  of  hla 
property,  not  exempt  by  law  from  execution,  or  in  any  manner  to  interfere 
therewith,  until  a  further  order  in  the  premises.   This  part  of  the  order  was 
violated  by  him  in  transferring  the  check  to  Mayer,  and,  for  that  violation, 
he  became  liable  to  be  punished  by  the  court,  under  section  2457  of  the  Coda 
^    of  Civil  Procedure.   The  fine  Imposed  upon  him,  and  the  punishment  to 
-    which  he  has  been  subjected,  is  no  greater  than  that  authorized  by  this  and 
^   other  sections  of  the  Code.   It  was  warranted  and  supported  by  the  evidence 
which  had  been  obtained  from  the  defendant  himself,  and  the  order  should  bo 
>   affirmed,  with  910  costs  and  tbe  dlsbursementa.   It  the  appellant  can  be  re- 
f  lleved  in  any  tmm,  it  must  be  by  an  application  for  a  rehearing,  and  proving 
(  by  Mayer  the  aaalgnment  ot  the  insurance  to  him  b^ore  the  service  oE  (ha 
f  order,  which.  It  true^  woald  mitigate  the  panlahment  for  Tlolatlng  tba  oidar* 
.<     All  eoncnr. 
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Van  Couatland  v.  Nevket  et  aL 
MoQiLua  9t  ai.  e.  Yah  Ochtbtlahd  «t  aL 
(auipreme  Court,  0«n«nil  Term.  TMrd  Deptvtnwnt         7i  ^Mk) 

Wiu*— RiOHTs  or  DBTniBt— AxiBTia. 

Testator  died  notnarried  In  1848,  leaTlng  three  iliters  and  their  ohlldrsn  hia  helra 
at  law,  and  a  will  whereby  he  devised  oertain  real  aatate  to  GV.  for  lUe,  and  after 
her  death  to  J.  for  lUe,  and  after  his  death  to  the  lawful  lame  of  Bl  thenllTlu,  In 
tiie  same  proportion  as  they  would  inherit  from  her  under  the  laws  of  New  York, 
if  she  and  they  were  attizeoB  of  that  state.  E.  was  a  oltixen  of  New  ToA,  bat  hi 
1830  had  married  J.,  a  British  subject,  and  ail  their  children  were  bom  la  Canada. 
Id  a  Buit  to  construe  the  will,  to  which  E.  and  J.  and  their  children  then  bom  were 
parUea,  it  was  held  that  ttia  children  of  J.  and  E.,  being  aliens  at  C's  death,  oould 
not  take  tlu  remainder,  which  vested  In  the  heirs  at  law.  Upon  the  straiurth  of 
this  decree  some  of  the  heirs  at  law  bronght  an  action  of  partition  against  B.  and 
the  other  heirs,  but  none  of  E.'s  children  were  made  parties.  The  oommlsaionera' 
report  was  confirmed,  tiut  no  decree  entered.  In  May,  1887,  the  state,  by  Laws  N.  T. 
1S3T,  0.  SIO,  released  its  interest  in  the  property  devised  in  favor  of  E.*a  obUdreii. 
In  June,  1887,  the  fourohildren  of  E.  bom  beaore  testator's  death  quitclaimed  their  lu- 
torest  in  the  property  to  her  four  children  bom  after  that  event  In  1888,  upon  pfoof 
that  DO  final  decree  had  been  enterod  in  the  partition  suit,  B.  and  her  ohUdren  bom 
after  testator's  death  were  allowed  to  bring  a  cross-action  against  all  the  parties  to 
the  partition  suit  to  determine  whether  tho  remainder  in  the  propertr  passed  as 
decided  In  the  construction  suit,  and  a  decree  was  subeeqnenUy  entered  adjndginK 
that  the  remainder  belonged  to  the  Isaae  of  El.  bom  snbseouentto  0.*a  death,  fulo, 
no  eiror,  the  decree  In  the  oonstractimi  anlt  having  no  appUcaUon  to  thesnbaeqiimtt 
hom  children,  whose  rights  were  to  be  determined  mider  the  will  ud  the  Inw  u  it 
stood  when  they  appeared  as  olaimants. 

Appeal  from  special  term.  Albany  count/. 

Action  hy  Galliarlne  E.  Van  Courtland.  as  sole  surrtTlng  plaintiff,  l^^ia8t 
Harriet  G.  I4evert  and  ottiers,  and  by  Edwin  MoGlUis  and  otbeti  against 
Cailiarlne  E.  Van  Courtland  and  otbers. 

Argued  before  Learned,  F.  J.,  and  Laitdon  and  Mathah,  JJ. 

Hal«,  Cowen  A  Bulklej/t  (Matthew  Bale,  of  ooanael.)  for  appellanta. 
BurtUtt,  Wilson  A  Haydtn,  {afareue  T.  Hun,  of  connselt)  for  respondents. 

Mathah,  J.   This  is  an  appeal  from  a  Judgment  of  actual  partition,  and  a 
]>adgment  In  a  cross-action  aUjudgiuK  and  determining  who  is  entitled  to  the 
iuterest  of  Eliza  McOillia.  a  life-tenant,  after  ber  death,  and  tbe  death  of  her 
husband,  John  McGUILb.   The  quesUons  arise  oat  of  the  provisions  of  the 
will  of  William  Caldwell,  late  of  Albanj.  deceased,  upon  facts  agreed  apon 
by  the  parties.    William  Caldwell,  a  citizen  of  the  United  States,  residing  at 
Albany,  N.  T..  made  his  will. and  codicil,  dated,  reapectlTely,  March  29  and 
December  29.  1841,  which  were  admitted  to  probate  as  a  will  of  zeal  and  per>  ' 
Bonal  estate  In  August.  1884.   The  will  named  four  executors,  none  of  whom 
quallQed  bat  Tlieodiick  Bomeyn  Beck.   The  testator  was  a  bachelor,  and  his  | 
heirs  at  law  were  hia  three  sisters,  Jane.  Harriet,  and  Ann  Maria,  and  their 
three  cliildren.   Jane  married  Stephen  Bewell,  of  Montre^,  Can.,  and  their 
children  were  aliens.   But  in  1830  the  legislature  of  Xew  Ymk.  paaee<l  an 
act  removing  tlieir  disability  to  Inherit  as  aliens,  and  confeizing  upon  them 
thecitpacity  to  inherit  William  Caldweirs  property.   Harriet  man^  Tlieo- 
dricli  itunieyn  Beck,  of  tlie  oltj  of  Albany,  and  Ann  Maria  married  Jainea 
Low,  also  d  Albany.  All  of  the  sisters  above  named  died  before  the  tea- 
t^r,  each  leaving  children  surviving.   The  testator  1^  bis  will  devisea  to 
Eliza  McQillis  certain  real  estate  for  life,  and  after  her  death  to  John  Mo- 
OUlls  for  llfS,  and  after  bis  death,  or  the  death  of  both  the  life-tenants,  the 
remainder  in  fee-almple  to  the  lawful  issae  of  Eliza  MoQillls,  then  living,  Iq 
the  sanse  proportion  as  thqr  woold  inherit  from  her  under  the  laws  of  N'ew 
York,  If  she  were  an  inhabitant.  If  she  and  they  were  naUve-bom  citizens  of 
that  state,  and  she  had  died  intestate,  lawfully  seised  of  suchproperty  In  fee- 
lAuiple.  EUza  McOlUis  was  a  nativ&*bom  dtizeh  of  Kew  Torl^  but  oa  the 
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24th  of  September,  1820.  was  m&rrled  In  Canada  to  John  McGIUis,  who  was  a 
Dative-born  subject  of  Oreat  Britain,  and  :dl  of  the  children  born  of  sncb 
marriage  were  bom  in  Canada.  Shortly  after  WlUinra  Caldwell's  deatli.  and 
the  probate  of  his  will,  a  suit  was  brought  by  the  only  acting  execator  to  ob< 
tain  a  construction  of  the  will.  AU  of  ttie  testator^s  heirs,  and  Mrs,  Mo 
Gillis  and  her  husband,  and  all  of  her  children  then  living,  were  made  parties 
to  that  action.  On  the  trial  at  special  term.  Harris,  J.,  held  that  Mrs.  Mo 
Qillis  had  not  forfeited  her  citizenship  by  marrying  an  alien  and  residing 
abroad,  but  that  her  children  could  not  take  the  remainder  devised  to  them, 
because  they  being  aliens  at  the  time  of  the  testator's  death,  the  devise  to  them 
WHS  void,  and  that  the  remainder  devised  to  them  vested  In  the  heirs  at  law 
of  the  testator,  on  Iiis  death,  each  of  the  tliree  sisters,  if  they  bad  survived 
Uie  testator,  would  have  taken  one-third,  and  the  children  of  the  deceased 
sister  one-third  of  such  remainder, i>er  stirpes.  Upon  the  authority  of  this 
decree  some  of  the  heirs  at  l:iw  of  the  testator  brought  an  action  against  Mrs. 
McGlllis  as  devisee,  and  the  otlier  heirs  at  law  of  the  testator,  for  the  partition 
of  the  real  estate  devised  to  Mi  s.  McGillis  for  life,  but  none  of  her  children 
were  made  parties  to  that  action.  By  the  commissioners'  report  the  llfe-e»- 
tate  devised  to  Mrs.  McGiUis  was  set  apart  to  her.  and  the  remainder  was, 
by  the  interlocutory  Judgment,  partitioned  between  the  heirs  at  law  of  the 
teet<itor,  and  the  report  of  the  commlssionerB  was  con6rmed  by  the  order  of 
the  court.  But  no  final  Judgment  or  decree  was  ever  entered  on  that  report. 
Four  of  the  children  of  Eliza  McGlUia  were  born  before  the  death  of  the  tes> 
tator.  and  four  others  were  l>om  after  his  death.  The  four  children  bom 
prior  to  the  teetatur's  death,  by  deed  dated  June  20,  1887*  conveyed  to  the 
four  children  bum  after  his  death  all  the  right,  title,  and  interest  which  they 
tlien  had.  or  might  thereafter  acquire.  In  the  lands  devised  to  them.  In  and  by 
the  will  of  William  Caldwell,  deceased.  The  said  after-born  children  and 
grantees  in  that  conveyance  bring  this  cross-action.  On  the  12th  of  May, 
lb87,  by  chapter  SIO,  Laws  1887,  It  was  enacted  as  follows:  "All  the  estate, 
right,  title,  and  interest  which  the  people  of  the  state  of  New  York  now 
have,  or  may  hereafter  acquire,  In  and  to  the  lands  devised  by  William  Cald- 
well, of  the  city  of  Albany,  •  •  *  to  his  daughter  Eliza  McGlllis  for  life, 
and  then  to  her  hosband,  John  McGlllis,  for  life,  should  be  survive  her,  and 
from  and  after  their  decease  to  the  lawful  Issue  of  the  8^  Eliza  McGUU* 
then  surviving,  by  reason  of  the  alienation  of  sucli  issue.  Is  hereby  granted, 
relfased,  conveyed,  and  quitclaimed  to  the  said  lawful  issue  of  the  said  Eliza 
McGiUis,  now  or  hereafter  born,  and  their  heirs  and  assigns  forever;  an  I  th^ 
are  hereby  antborized  to  take,  hold,  sell,  and  convey  said  lands  and  premises, 
or  any  Interest  they  or  either  of  them  may  have,  in  the  aame  maunw  and 
with  same  effect  as  if  they  were  citizens  of  the  United  States  at  the  time  of 
the  death  of  William  Caldwell.  Nothing  herein  contained  shall  be  held  or 
construed  to  affect  the  right,  title,  interest,  claim,  or  demnnd  of  any  hdr  at 
biw,  devisee,  grantee,  or  vendee."  On  the  gth  of  March,  1888.  on  the  petition 
of  Mrs.  McOilllB  and  her  children  born  after  the  death  of  the  testator,  and 
other  proof,  from  which  it  appeared  that  no  final  decree  had  been  made  in  the 
action  for  partition,  an  order  was  made,  under  section  760  of  the  Code  of  Civil 
Procedure,  (Ulowlngthe  after-bom  children  to  commenceacroBs-action  against 
all  the  other  parties  plaintiff  and  defendant  to  said  partition  suit,  limiting  tiie 
questions  triable  la  the  cross-action  to  the  question  whether  the  remainder  in 
the  property  devteed  and  partitioned  to  McGUils  (Mrs.)  for  life  passed  as  de- 
cided in  the  constracUon  salt,  and  followed  hj  the  report  of  the  commlsalon- 
ws  In  the  partition  action  to  William  Oaldwdl'a  heirs,  or  to  the  lawful  issue 
of  "BXtOL  McGillis,  Ua  whom  the  plaintiff  in  tbo  cross-action  prosecute  as  a 
class,  as  well  as  for  themselves.  The  learned  Judge  at  the  trial  directed  that 
the  int«rlocotoi7  order  or  judgment  in  the  paction  action,  and  the  report  of 
the  commissioners,  and  oraer  oonflrming  t£a  same*  be  so  modified  that  it  be 
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ordend*  adjudged,  and  decrmd  remainder  In  fee  belonging  to  the  lawful  laane 
of  £Uza  MoGlllis,  who  were  bora  subsequent  to  tbe  deatn  d  WUIlun  Cald- 
well, tbe  testiUfv,  and  not  to  bis  heirs,  and  allotUng  the  same  to  her  lawful  hh 
ane,  ber  surviving,  and  th^r  assigns,  as  provided  In  the  will  and  oo^oil,  in 
tee.  Judgment  was  entered  accordingly,  and  appdlants  appeal 

It  la  Insisted  on  the  part  of  the  appellants  that  the  judgment  In  the  acttoa 
-of  Beok  r.  MfoemU,  reported  in  9  Barb.  85,  construing  the  will  of  William 
■  Caldwell,  is  eonduatve  upon  all  the  parties  to  that  action,  and  vested  the  title 
to  tbe  rnnalnder  of  the  lands  devised  to  Mrs.  IfoGillis  after  her  death  abao- 
lately  In  the  bef  rs  at  law  of  the  testator,  and  that  that  vested  estate  tbna  fixed 
hy  the  decree  of  a  court  of  competent  jurisdiction  cannot  in  another  action  be 
divested,  or  the  regularity  or  validity  of  that  decree  attacked  eollaterally  in 
thia  action.  The  language  of  that  deoree  is  as  follows:  "It  is  now  adjudged 
and  decreed,  and  thia  court,  by  virtue  of  the  power  and  authority  In  it  vested, 
<doth  adjudge  and  decree,  thai  the  devises  and  bequests  contained  in  the  flxat 
clause  of  the  hist  will  and  testament  of  William  Caldwell,  late  of  the  dty  of 
Albany,  deceased,  dated  the  29th  day  of  March,  1841,  and  the  oodicU  thento, 
dated  December  29th,  In  ttie  same  year,  [which  said  wUl  and  oodleil  are  aet 
out  at  length  in  the  complaint  herein,]  in  fk.vQr  of  hit  daughter,  the  defend* 
ant,  Eliza,  wife  of  John  McOUlis.  and  wherry  an  estate  tot  life  Is  given  and 
bequeathed  to  the  said  Eliza  McGlliia  in  certain  real  and  personal  estate  therein 
mentioned,  are  vnlid;  and  that  ttie  provisioos  in  said  will  and  codicil  in  favor 
of  tbe  said  John  McGillls,  the  husband  of  the  said  Eliza,  and  of  the  aald  Mrs. 
Charlotte  McOillia,  Eiizabeth  McOilUs,  and  Beginald  McGUlis,  infant  chfldren 
■of  the  said  Eliza  MoGUlis,  ao  far  as  they  relate  to  the  personal  estate  thereby 
hequeathed  to  them  after  the  death  of  the  aaid  Eliza  MoGillls,  are  valid;  and, 
so  far  as  th^  relate  to  the  real  estate  thereby  attempted  to  be  devised  to  them , 
the  same  are  void  by  reason  ot  the  alienage  of  the  said  John  McGillls,  and  the 
said  infant  children,  and  of  no  effect  or  validity  whatever;  and  that  the  said 
real  estate  in  which  an  estate  for  life  is  devised  by  the  said  will  and  testsment, 
and  the  codicil  thereto,  to  the  said  Eliza  McGUlis,  vested  in  the  heirs  at  law  of 
the  said  William  Caldwell,  deceased,  on  his  death,  subject  only  to  tbe  life- 
estate  of  the  said  Eliza  therein;  and  tbe  defendants  Catharine  Eliza,  wife  of 
Peter  Van  Cortland,  Haien  Louisa,  wife  of  William  Farmelee,  being  each 
entitled  to  an  undivided  one-sixtb  part  thereof ;  the  defendant  James  Caldwell 
Low,  to  the  undiTlded  one-third  part  thereof;  tbe  plaintiff  Edward  Quinaey 
^well,  and  tbe  defendants  Charlotte,  wife  of  John  Humford,  Mary,  wife  of 
Cbarlee  Jones,  Augusta,  wife  of  Philip  Duenford,  Jane  Ann  Jameson,  and 
Stephen  Charlra  Jewell,  each  to  an  undivided  one-sixtb  part  of  the  remaining 
one-cbird  part  thereof,  subject  to  the  life-estate  of  the  said  Eliza  McGIllia 
therein,  as  aforesaid."  It  will  be  seen  from  tbe  deoree  above  quoted  that 
Judge  Habris,  the  learned  justice  who  was  called  upon.  In  an  action  brought 
'for  that  purpose,  to  give  a  judicial  construction  to  this  will,  not  only  declared 
tiie  invalidity  of  the  proyisiona  thereof  so  far  as  it  assumed  to  devise  ttw  re- 
naainder  in  fee  of  the  real  estate  in  controversy  in  this  action,  but  in  the  aame 
-decision  and  decree  settled  ( if  a  decree  in  that  action  could  settle)  the  ultimate 
r^bt  of  the  parties  to  the  remainder  In  said  lands,  as  to  which,  by  hlsdeclslon, 
tbe  tesUttor  died  intestate,  by  reason  of  the  alienage  of  the  deviseea  of  such 
remainder.  The  doctrine  is  quite  elementary  that  the  judgment  of  a  court  of 
competent  Jurisdiction  is  conclusive  between  tbe  parties  to  it,  who  had  their 
day  in  oourt;  and,  as  to  them,  it  cannot  be  attacked  collaterally  in  another 
action  as  to  matters  in  issue,  or  properly  tried  in  the  former  action.  And 
even  where  some  doubt  may  exist  as  to  the  right  to  maintain  an  action  In  a 
given  case,  yet,  when  a  judgment  bus  been  rendered  In  a  oourt  having  general 
jurisdicUon  of  the  subject-matter  and  the  parties,  they  are  concluded  by  the 
decree  pronounced  and  unreversed  upon  the  Issue  to  whidi  th^  were  PMrUM 
in  the  action.   BlaJuiy  v.  CtOder,  15  N.  X.  617. 
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"Sot  can  tbe  right  of  an  executor  to  come  Into  a  court  of  equity  and  ask  for 
and  receive  a  Judicial  construction  of  a  doubtful  or  obscure  provision  of  a  «1U 
be  qaeetioned,  {Bailey  v.  Briggs^  56  K.  T.  407.)  especially  where  the  answer 
Co  the  inquiry  propounded  Involves  the  correct  administration  of  the  powers 
in  the  will,  or  the  construction  of  a  doubtful  and  disputed  clause  In  it.  But 
whether  in  an  action  for  tbe  construction  of  a  will  the  court,  after  declaring 
one  of  its  provisions  void,  and  in  effect  that  the  deceased  died  Intestate  as 
to  the  property  Intended  to  be  devised  by  the  void  provisions,  can  follow 
the  property  so  left  out,  and  dispose  of  the  same  between  the  heirs  at  law, 
is  a  question  admitting  of  more  doubt.  There  are  no  allegations  in  the  com- 
plaint in  the  action  for  judicial  construction  of  this  will,  setting  up  tlie 
spQctive  rights  or  interests  of  the  heirs  at  law  of  WilUam  Caldwell,  and  ask- 
ing any  adjudication  of  their  rights  as  between  themselves  in  that  action,  and, 
while  it  is  obvious  that  on  the  failure  of  the  testator,  by  his  will,  to  dispose 
of  all  of  his  property,  the  part  so  undisposed  of  would  fall  back  into  his  estate, 
and  descend  to  bis  heirs  at  law,  that  result  would  follow,  not  by  virtue  of  the 
decree  of  the  oourt,  but  rather  by  operation  of  tbe  laws  of  descent.  The  es- 
tate of  the  heirs  at  law  of  the  testator  to  this  remainder  was,  therefore.  If  It 
existed  at  all,  created  by  tbe  death  of  the  testator  intestate  as  to  his  remainder 
in  fSe^  1  Bev.  St.  p.  726,  8  41.  But,  if  it  be  conceded  that  this  decree  was 
effectual  and  binding  as  bnween  the  parties  to  it,  still  it  Is  admitted  by  the 
appellants  that  as  to  after-born  children,  not  parties  to  that  action,  it  is  wholly 
in<^)emtive.  Monarqu»  v.  MonargtUt  80  N.  Y.  321.  But  it  is  insisted  by 
the  appellants  that  at  the  death  of  the  testator,  the  remainder-men  named  In 
the  will  not  being  eligible  to  take  under  the  devise,  tbe  fee  of  the  real  estate, 
devised  to  Eliza  for  life,  became  a  vested  remainder  in  the  heirs  at  law  of  the 
testator,  aabject  to  be  defeated  only  by  tbe  death  of  the  remainder-men,  or  by 
death  without  issue,  before  the  termination  of  the  life-estate.  In  Moore  Vi 
LitUl,  41  K.  T.  66.  relied  upon  by  tbe  appellants  in  support  of  this  contention, 
it  was  held  that  under  the  Revised  Statutes  a  grant  to  "A.  for  life,  and  after 
bis  death  to  his  heirs  and  ttieir  assigns  forever, "  gives  to  the  children  of  the 
latter  a  vested  interest  In  the  land,  although  liable  to  open  and  let  In  after-bom 
children  of  A.  In  Van  Axte  v.  Fisher,  117  N.  Y.  401,  22  K.  £.  Rep.  948. 
also  referred  to  by  appellant  upon  this  point,  where  a  testator  devised  his  r^ 
siduary  estate  to  his  executor,  with  power  to  sell  and  invest  the  proceeds,  and 
apply  the  Income  to  D.  during  his  life,  and  after  D.'s  death  gave  the  balance 
to  J.,  who  died  before  D.,  it  was  held  that  J.  took,  upon  the  death  of  the  tes- 
tator, a  vested  remainder,  and  bis  interest  on  the  expiration  of  tbe  trust  de- 
scended, to  bis  tieirs.  In  Shipman  v.  Rollins,  98  X.  Y.  311.  where  the  tes- 
tator's will  provided  for  the  sale  of  enough  of  his  real  estate  and  Investment 
of  the  proceeds  to  furnish  an  income  to  be  applied  to  the  support  of  bis  wife 
daring  ber  life,  and  after  her  death  to  sell  the  balance  of  his  real  estate,  add 
the  proceeds  to  the  sums  already  invested,  and,  after  paying  certain  specified 
sums,  to  divide  the  balance  between  certain  religious  societifs  not  then  lnco> 
I>orated,  it  was  held  that  tbe  legacies  so  given  did  not  vest  until  after  the 
death  of  his  widow;  but  I  think  this  case  is  distinguishable  from  the  ones 
above  cited,  and  that  the  rule  is  as  stated  in  Moots  v.  Littel,  supra :  "If  there 
'  is  a  person  In  being  who  would  have  an  Immediate  right  to  tbe  possession 
of  the  lands  opon  the  ceasing  of  tbe  present  estate,  then  that  remainder  Is 


Bat  it  must  be  conceded  in  this  case  that,  as  to  after-born  children  of  Mrs. 
UcGillis,  the  decision  in  the  action  for  tbe  construction  of  the  will  can  have 
no  application.  Their  rights  must  be  determined  under  the  will  and  the  law 
as  it  is  found  when  they  appear  upon  the  scene  claiming  under  the  wIlL  If. 
by  the  will,  they  are  then  the  objects  of  the  testator's  bounty,  their  rights 
most  be  protected  and  enforced  by  the  court.  Let  us  assume,  for  the  purpose 
ot  testing  the  rights  ol  these  after-bom  children,  that  at  the  time  of  the  tee* 
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tator's  death,  Mrs.  McGUUs  had  no  children,  and  that  she  and  her  husband 
were  both  citizens  of  the  United  States,  and  that  the  wlU  gave  her  a  life-es- 
tate, and,  after  her  death.  deTised  the  rpmainder  to  her  children,  her  sarviT- 
tng.  Is  there  any  doubt  but  that  her  after-born  children.  Uring  at  the  time  of 
her  death,  would  take  the  remainder  devised  to  them?  And  yet  a  technical 
vested  estate  in  remainder  would  have  devolved  upon  the  heirs  at  law  at  the 
testator  the  same  as  in  this  case;  but  It  would  be  subject  to  be  defeated  by 
the  happening,  during  the  life  of  the  life-tenant,  of  an  event  which  would 
furnish  one  competenl  to  talieundertheprovisionaof  the  will.  Itis  conceded 
by  the  appellant  that  after-bom  children  may  take  under  this  will,  if  compe- 
tent to  take  and  hold  lands  by  devise  u  nder  the  law .  If,  therefore,  after-born 
children  can  take  in  the  case  supposed,  wh^  can  prevent  them  ftom  taking 
in  the  case  at  bar.  if  all  their  disabilities  under  the  statute  relating  to  aliens 
have  been  removed?  The  testator  in  this  case,  as  In  all  cases,  had  a  right  to 
dispose  of  his  property  by  will,  in  any  manner  that  was  agreeable  to  himself. 
BO  long  as  he  violated  no  law  uf  the  country.  It  vras  competent  for  hfm  to 
provide  In  it  that  the  children  of  Mrs.  McGillis  living  at  the  time  of  her  death 
should  take  his  property,  and  any  child,  and  the  descendants,  if  any  living  at 
that  time,  and  competent  to  take  real  estate  by  devise,  could  take  undw  that 
provision.  And  Uus  brings  us  to  the  question,  are  the  plaintUfs  and  other 
after-born  children  of  Mrs.  McGillis  competent  to  take  and  hold  leal  estate  by 
devise?  The  statute  seems  to  apply  only  to  persons  who  are  aliens  at  the 
time  of  the  death  of  the  testator.  The  disability  Is  created  pur^  by  rti^te, 
and  should  not  be  extended  so  as  to  defe«t  the  will  and  wishes  of  the  testator 
to  carry  out  the  provisions  of  the  statute.  The  language  of  the  statute  is. 
(2  Bev.  St.  p.  57,  §  4:)  "Svery  devise  of  any  interest  in  rsal  property  to  a 
person  who,  at  tiie  time  of  the  death  of  the  testator,  shall  be  an  alien  not  an- 
thorized  to  hold  real  estate,  shall  be  void;  the  Interest  so  devised  •  •  * 
shall  pass  to  the  heirs,  or,  failing  in  hdis,  pass  into  his  reslduaxy  estate.** 
In  Wadmorth  v.  Wadnoorih»  iS  N.  Y,  876.  this  section  of  the  statute  was 
oonstrued,  and  the  conrt  held  that  at  common  law  an  alien  oould  take  real  es- 
tate by  devise,  but  cannot  hold  it  as  against  the  state;  that  the  disability 
created  by  the  statute  above  quoted  did  not  apply  to  alien  devlseea  born  aft^ 
the  deatli  of  the  testator;  and  that  acourdin{^  the  son  ot  a  British  snbje^ 
who  was  born  in  Egypt,  where  his  fiither  had  been  sent  as  British  minister, 
could  take  lands  situate  in  this  state,  devised  to  him  by  the  will  eC  bis  fatiier. 
and  hold  the  same  as  against  the  heirs  at  law  of  the  testator.  And  this  ease  has 
been  cited  with  approval  in  Wright  v.  Saddler,  20  N.  Y.  S24;  Uunro  t.  JTer- 
ehant,  28  K.  Y.  15;  Ooodrieh  T.  AuueU,  42  If.  Y.  181.  U  would  peem  to 
follow,  therefore,  Uiat  the  devispes  of  the  testator,  to  whom  were  devtoed  the 
remainder  of  the  real  estate  devised  to  Mrs.  MoGHllls  for  life,  oould  take  un- 
der such  devise,  and  hold  as  against  the  h^rs  at  law  of  the  testator,  inde- 
pendent of  the  provisions  of  the  statute  under  which  it  Is  claimed  all  the  dls- 
abillLies  of  the  plaintiff  and  other  after-born  children  of  Mrs;  McOillls  were 
removed.  Chapter  120,  Laws  1872,  provides  that  the  real  estate  of  a  feoiale 
citizen  of  the  United  :>tate8,  notwithstanding  her  marriage  to  an  alien  and 
residence  in  aforei^fn  country,  shall  descend  to  her  lawful  children,  etc.  This 
statute,  however,  does  not  tn  terms  apply  to  this  case,  as  Mrs.  McQiUis  waa 
not  the  owner  in  fee  of  the  r^nl  estate  In  question.  Chapter  42,  Laws  1889. 
goes  further,  and  provides:  "Nor  shall  the  title  to  anysuch  real  estate  wlilch 
has  or  which  shall  descend,  or  which  lias  been  or  shall  be  devised  or  conveyed, 
to  such  woman,  or  such  foreign-born  children  or  descendants,  be  impaired  or 
affected  by  reason  of  her  marriage  with  an  alien,  or  the  alienage  of  sudl  chil- 
dren or  their  descendants."  By  chapter  310,  Laws  1887,  to  which  we  have 
before  referred,  all  the  disabilities  of  the  heirs  of  Eliza  MoQllIis  are  removed, 
and  the  Interest  of  the  state  released  to  the  children  and  devisees  in  the  wtU 
at  WilUam  Caldwell,  deceased.   While  the  right  of  the  afteMMwn  chUdrMi 
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does  not  appear  to  be  strenuously  resisted  hj  the  appellanta,  it  Is  inslstedt  it 
they  have  any  rights  under  this  will,  it  Is  only  to  the  one-half,  and  does  not 
include  the  half  which  the  children  of  Mrs.  McGilUs,  living  at  the  time  of  the 
deatli  of  the  testator,  would  hare  talten  under  aatd  will,  If  not  Ineligible.  The 
will  in  this  case  devises  the  remainder  to  a  class,  viz.,  the  children  of  Eliza 
McQlllis,  living  at  the  time  of  her  death;  and  the  rule  seems  to  be  that  where  ' 
some  of  the  devisees  of  a  class  are  incompetent  to  take,  either  by  death,  alien- 
age, or  other  disability,  the  remainder  of  the  class  takes  what  was  Intended 
for  all.  In  Downing  v.  MaraJtalh  23  N.  T.  366,  it  was  held  that  where,  by 
reason  of  legal  Incapacity,  hot  one  of  a  class  can  take,  that  one  takes  alt  of  the 
estate  to  wliich  the  devise  by  its  terms  gives  to  the  whole  class.  This  case 
has  been  cited  with  approval  in  a  large  number  of  cases  down  to  as  late  at 
Crittmdm  v.  Fairchild^  41  N.  Y.  292;  White  v.  ffoward.  52  Barb.  307. 
We  tidnkt  on  the  whole  case,  that  the  judgment  of  the  special  term  was  oor^ 
net.  Judgment  affirmed*  with  coate.   All  concur. 


SiTLLT  V.  SOHIOTT. 
{Superior  Court  <if  Buffalo^  Special  Term.  Maj,  18B0.) 

L  ZlUmUWD  XHI>  TBNINT— RSNT— UliTBNAItTJUBUI  FaBKISBB. 

Defendant  reoted  portion  of  the  ground-floor  of  platntUTB  house,  under  wKtoh 
ran  a  partial!?  open  drain  commnnlcating  with  a  canaL  Water  from  the  oanal 
wonld  occasionally  obstruct  the  drain,  and  canse  a  atench.  Defendant  had  lived 
in  the  neighborhood  for  several  years,  and  was  acquainted  with  the  premtaea, 
field,  that  ne  was  not  Joatifled  in  abandonins  the  premiaes  hy  Laws  K.  Y.  1880;  o. 
84B.  which  provides  that  the  lessee  of  a  hoilding  wnich  shall,  without  his  tenlt,  be 
so  Injured  aa  to  beconw  twtenantabla,  ihaU  not  be  liable  to  the  loner  after  sncdi  &»• 
Jniy. 

IL  SaMK — SUBBBHDBB  OV  pRBMISEB — AOOBPTAKOB. 

After  plaintifl'a  attorney  had  demanded  the  rent,  and  refused  a  surrender  of  the 
key,  defendant  took  the  key  to  plalntUt,  statins  he  had  left  the  place.  Plaintiff  re- 
plied that  it  made  no  difference  whether  he  or  she  had  it,  and  that  he  oould  leave  tt> 
Be(d,  that  tUa  did  not  amount  to  an  aooeptance  of  the  premlaea  by  p'^^**^*- 

AeUon  by  Betsy  Sully  against  Henry  Sohmitt.  Motion  by  plaintiff  for  a 
new  trial  on  exceptions.  Laws  N.  T.  1860,  c.  846,  provides  that  the  lessaa 
of  a  building  which  shall,  without  fault  or  n^ect  on  Us  part,  "beso  injured 
by  the  elements,  or  any  other  cause,  as  to  be  untenantable  and  unflt  for  oo- 
eupancy,  shall  not  be  liable  or  bound  to  pay  rent  to  the  lessor,  •  •  *  and 
may  thereupon  quit,  and  surrender  possession  of  the  leasehold  premises.  **  Laws 
K.  T.  1860,  c.  845,  §  1,  provides  that  "the  leasees  or  occupants  of  any  build- 
ing which  shall,  without  any  fault  or  neglect  on  their  part,  be  destroyed, 
be  inj  ured  by  the  elements,  or  any  other  cause,  as  to  be  untenantable  and  an- 
fit  for  occupan<7,  shall  not  be  liable  or  bound  to  pay  rent  to  the  lessors  or 
owners  thereof,  after  such  destruction  or  injury,  unless  otherwise  expressly 
provided  by  written  agreement  or  covenant,  and  the  lesseesor  ooonpants  may 
thereupon  quit  and  surrender  possession  of  the  leasehold  jffemises,  and  oC  the 
land  so  leased,  or  occupied.** 

Hituon  A  Bndntt  for  plaintiff.   Whit*  A  Simom,  for  defendant. 

Trrtra,  J.  On  the  26th  day  of  April,  1886.  the  defendant  entered  into  a 
written  lease  with  the  plaintiff  by  which  he  rented  a  front  room  on  the 
ground-floor  of  No.  258  Michigan  street.  In  this  city,  for  three  years  from  the 
Ist  day  of  May  next  ensuing,  at  the  annual  rent  of  $800,  payable  monthly,  in 
montlily  payments,  the  first  of  every  month.  The  premises  were  to  be  used 
for  an  hotel  bar.  The  defendant  occupied  the  premises  up  to  about  the  mid- 
dle of  May,  1888,  and  then  left  the  premises,  and  refused  to  pay  rent  accruing 
by  the  terms  of  the  lease  on  the  1st  day  of  May,  1888.  This  action  was 
brought  for  the  rent  falling  due  for  the  month  of  May.  The  cause  was 
tried  at  a  trial  term  of  the  court,  and  the  Juiy  rendered  a  vardlct  In  favor  of 
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the  defendant.  The  plaintiff  now  mores*  on  s  case  containing  exceptions,  for 
a  new  trial.  It  appears  that  the  premises  In  question  bad  no  cellar*  and  that 
a  partially  open  drain  or  sewer  ran  throngb,  under  the  floor  of  the  premises, 
along  the  north  aide,  and  emptied  into  the  Micbican  street  sewer,  which 
communicates  with  the  Hamburg  canal.  The  sewerage  from  that  por- 
tion of  the  house  occupied  by  the  defendant,  as  well  as  from  that  por- 
tion  occupied  bj  the  plaintiff,  passed  into  this  drain,  and  thence  Into  the 
Michigan  street  sewer.    These,  and  the  premises  in  this  Tiolnitj,  were  sub- 

{ect  to  overflow  from  the  Michigan  street  sewer,  occasioned  hj  high  water  in 
he  canal  backing  up  into  the  sewer*  and  thence  through  the  drain  or  sewer 
into  the  premises.  On  auch  occasions  the  drain  would  Iwcomestoprod  up  and 
cause  a  atencb,  which  would  come  up  Into  defendant's  bar-room.  This  wonld 
continue  until  the  drain  was  opened,  and  cleaned  out,  when  the  sewerage 
flowed  freelj  and  without  stench  Into  the  Michigan  street  sewer.  This  orer- 
flow  and  obstruction  occurred  a  number  of  times  while  the  defendaot  occupied 
the  premises,  but  after  being  properly  cleaned  no  trouble  was  experienced, 
either  from  the  flow  of  the  waste  from  the  house  or  noxious  smells.  It  ap- 
pears that  the  defendant  had  lived  in  this  neighborhood,  which  was  subject 
to  overflow  from  the  canal,  for  a  number  of  years,  and  must  have  been  somfr 
what  familiar  with  the  condition  of  things  in  these  premises.  No  complaint 
was  made  by  the  defendant  to  the  plaintiff  about  the  unpleasant  or  unwhole- 
some condition  of  his  premises  until  about  the  time  be  left.  The  plaintiff 
now  claims  the  defendant  had  no  right  to  abandon  the  premises,  and  not 
pay  the  rent,  and  that  the  act  of  I860,  c,  345.  has  no  application  to  this 
case.  As  there  are  a  number  of  causes  now  on  the  calendar  ready  for  trial, 
involving,  substantially,  the  same  questions  raised  here,  I  have  thought  best 
to  give  my  reasons  in  writing  for  theconclusion  I  have  arrived  at  m  this  mo- 
tion. 

At  common  law  the  tenant  was  not  excused  from  the  payment  of  rent,  even 
though  the  premises  were  destroyed,  unless  provision  was  made  for  such 
emergency  in  the  lease,  and  the  fact  that  they  had  been  antenantable  would 
not,  in  the  absence  of  fraud,  avail  the  tenant  as  a  defense  in  an  action  on  a 
lease  containing  a  covenant  for  the  payment  of  rent  3  Kent  Comm. 
465;  HalUtt  v.  WylU,  3  Johns.  44;  WeuUake  v.  De  Qraw,  25  Wend.  669; 
Kiuffsburj/  V,  Wes^all,  61  K.  T,  356.  It  Is  claimed  by  the  defendant  that 
tbe  act  of  1860  has  changed  the  rule  of  the  common  law  in  this  respect,  and 
that,  if  the  premises  become  untenantable  from  causes  other  than  such  as  re- 
sult in  the  total  or  partial  destruction  of  the  premises,  the  tenant  may  atHin- 
don  them  and  alnolve  himself  from  the  payment  of  further  rent.  Kumerous 
cases  have  arisen  since  the  act  of  I860,  and  the  courts  have  uniformly  held 
thattheruleof  the  common  law,  in  this  respect,  has  not  been  changed.  In  <Suy- 
dam  V.  Jackstntt  54  N.  T,  450,  the  commission  of  appeals  held  that  the  act 
of  1860  did  not  release  the  tenant  from  his  obligation  to  pay  rent,  except  in 
cases  where  the  premises  were  destroyed  or  so  injured  from  Are,  flood,  or  for- 
tuitous causes  as  to  be  untenantable,  having  reference  to  a  sudden  and  total 
destruction  by  the  elements  acting  with  unusual  power,  or  to  an  Injury  to  the 
premises  short  of  a  total  destruction  occasioned  in  the  same  way,  rendering 
them  untenantable.  This  construction  of  the  statute  has  been  followed  by 
all  uf  the  courts  of  this  state  in  numerous  cases  where  the  tenant  has  sought 
to  invoke  the  aid  of  the  statute  in  defense  of  an  action  for  rent.  Coufaon  v. 
Whiting,  14  Abb.  K.  C.  60.  It  tlien  follows  that,  unless  the  defendant  was 
justified  in  abandoning  the  premises,  under  some  rule  oC  the  common  law,  he 
must  pay  his  rent.  If  the  landlord  is  guilty  of  fraud  In  leasing  the  premises, 
either  in  making  a  false  statement  as  to  their  condition,  or  in  conceding  some- 
thing which  would  make  them  untenantable  or  unfit  for  the  purpose  for  which 
they  were  rented .  or  which  would  render  them  unfit  for  occupancy,  the  tenant 
would  have  the  right  to  abandon  the  premises,  and  would  not  be  liable  for 
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the  {njoMot  of  rent.  WaUaoa  v.  Xmt,  1  Dal7.  481;  WMtlake  t.  I>9  Qraw, 
tupra;  Jackson  t.  Odah  9  Daly,  371;  StapUt  v.  Anderson^  3  Bob.  (K.  Y.) 
327;  Ce$ar  t.  KaruU,  60  N.  Y.  229;  Rhinalander  t.  Seaman,  13  Abb.  0. 
455.  In  tbls  cue  there  is  no  suggestion  by  the  defendant's  oonnsel  of  fraud 
on  the  part  of  the  plaintiff  in  lettizig  the  premises,  and  nothing  In  the  evidence 
from  which  an  Inference  can  be  drawn.  On  the  contrary,  the  evidence  dlsdosei 
the  fact  that  the  defendant  must  have  been  somewhat  familiar  with  the  sur- 
roundings and  condition  of  the  premises,  in  the  respects  complained  of,  and 
with  the  condition  ot  the  sewers  in  that  vicinity  when  flooded  by  water  from 
the  canal.  It  Is  also  claimed  by  the  defendant  that  the  conduct  of  the  plaio- 
tUf  in  draining  the  closets,  wash-basins,  and  kitchen  slops  through  tbls  drain  io- 
to  the  Michigan  street  sewer  was  such  as  in  law  amounted  to  an  eviction  of 
the  defendant  from  the  premises.  I  cannot  agree  that  the  facts  of  this  case 
bring  it  within  the  rule  relied  upon  by  the  learned  counsel.  TrwsdM  v. 
Booth,  4  Hun,  100;  Fash  r.  Xavanagh,  24  How.  Pr.  347;  P«ek  v.  mier» 
SI  Barb.  117;  Bdwardt  v.  Candjf,  U  Hun.  596.  The  cases  cited  by  the  coun- 
sel for  the  defendant  do  not  go  to  the  extend  of  holding  that,  because  noxious 
smells  came  Into  the  premises,  the  tenant  has  the  right  to  abandon  them,  aod 
absolve  himself  from  the  payment  of  rent.  Nothing  which  does  not  Inteiv 
fere  with  them  so  as  to  deprive  the  tenant  of  the  beneSclal  enjoyment  of  th* 
premises  la  sufficient  to  warrant  such  abandonment.  OffUvie  v.  Hull,  5  Hill, 
52.  The  residents  of  all  large  towns  are  more  or  less  annoyed  by  unpleasant 
and  an  wholesome  smells,  and  it  Is  not  unusual  for  sewers  and  drains  connected 
with  buildings,  and  the  plumbing  in  them,  to  get  out  of  repair  or  become 
stopped  up,  so  as  to  prevent  the  free  discharge  of  waste  and  nlghtsoil,  and  the 
necessary  eecape  of  noxious  gases,  but  in  the  absence  of  a  covenant  to  repair 
by  the  landlord  the  law  imposes  no  duty  upon  him  to  m^e  such  repairs  as 
would  abate  the  trouble ;  on  the  contrary,  under  the  long  established  rule  of 
the  courts  regulating  the  respective  rights  and  duties  of  the  landlord  and  his 
tenant.  It  Is  made  the  latter's  duty  to  make  such  repairs  as  are  necessary  to 
keep  the  pFemiaes  in  a  proper  sanitary  condition.  Chadwick  v.  WoodwaTd,  18 
AbbL  K.  0.  411.  In  this  case  it  is  provided  in  the  lease  that  the  defendant 
shall  keep  the  premises  and  every  part  thereof  in  good  repair.  It  seems  to 
me  that  it  was  clearly  the  duty  of  the  tenant,  under  his  lease,  to  see  that  the 
sewer  into  which  his  premises  drained  was  kept  dean  and  open,  especially  so 
when  it  required  the  outlay  of  no  considerable  sum  to  occasionally  clean  it, 
when  it  beosme  stopped  up.  If  the  plaintiff  neglected  to  perform  bis  duty  in 
that  respect,  it  furnishes  no  excuse  to  the  defendant  when  called  on  to  pay 
Us  runt. 

It  ia  claimed  by  the  defendant  that  he  made  a  legal  Burrender  of  the  prem- 
ises to  the  plaintiff,  and  that  she  accepted  them,  and  hence  he  la  not  liable 
for  the  rent.  If  the  facts  warranted  this  conclusion,  the  defendant's  position 
would  he  sound.  The  act  of  the  defendant  In  delivering  up  the  key,  as  he 
claims  he  did,  to  the  plaintiff,  does  not  effect  a  surrender  of  the  premises  un- 
der this  lease.  Peek  v.  Ice  Co.,  18  Hun,  IHS;  Hegeman  v.  MoArthuTt  1  £. 
D.  Smith,  U7;  Toumiend  v.  Alters,  3  E.  D.  Smith,  560.  Assuming  the  de- 
fendant's veiBlon  of  what  took  place,  when  he  claims  to  have  surrendered  the 
premises,  is  cwrect.  It  is  far  from  being  an  acceptance  of  the  premises  by  the 
plaintiff.  On  the  15th  day  of  May,  after  the  defendant  had  left  the  premises, 
aad  the  day  before  lie  left  the  key  at  the  house  of  Mrs.  Sully,  the  plaintiff, 
her  attorney  called  on  the  defendant,  and  told  him  he  was  Mrs.  Sully's  attor- 
ney, and  asked  him  for  the  rent.  The  defendant  offered  him  the  key,  and 
said  he  did  not  intend  to  pay  any  more  rent,  and  was  told  In  reply  that  be 
did  not  come  for  the  key,  but  after  the  money,  and  that  unless  he  settled  he 
would  be  saed  right  along.  The  next  day  the  defendant  went  to  the  plain- 
tiiTs  bouse,  and  hex  he  had  left  the  plam,  and  wanted  to  leave  the  keyi 
and  she  said  she  did  not  know  as  it  msdo  any  differgnee  whrthar  he  (the  de- 
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fendant)  had  the  key  or  she  had  it;  it  was  just  as  safe  in  her  hands  as  In  his, 
and  told  him  to  leave  it  on  tlie  table.  This  does  not  amount  to  an  accept- 
ance of  the  premises  by  the  plaintiff,  and  a  consequent  release  of  the  defend- 
ant from  his  contrnct  to  pay  rent.  What  she  said  must  be  construed  with 
what  she  was  then  doing  to  collect  the  rent.  The  clHim  had  been  put  Into 
the  bands  of  an  attorney,  and  he  was  taking  steps  to  collect  the  rent,  and  it 
would  not  be  a  fair  inference  from  the  testimony  to  say  that  she  Intended  to, 
or  did,  accept  the  premises  from  the  defendant,  and  especially  so  when  a 
month's  rent  was  past  due.  Besides,  the  lease  provides  for  the  manner  of 
surrendering  the  premises,  and  what  acts  shall  evidence  a  surrender  the  par- 
ties have  themselves  agreed  upon.  It  Is  undoubtedly  competent  for  the  par- 
ties to  agree  upon  a  cause  or  emergency  which,  if  it  arises,  will  be  sufficient 
to  warrant  the  tenant  in  surreuderiug  the  premises,  notwithstanding  the  law 
of  18f}0,  and  they  may  agree  that  that  act  shall  not  govern  them  in  the  transao 
tion,  and  to  provide,  if  they  so  desire,  that  for  no  cause  shall  the  tenant  be 
allowed  to  surrender,  or  be  excusetl  from  the  payment  of  the  rent,  and  the 
tenant  may  waive  the  benefits  intended  to  be  conferred  upon  him  by  the  stat- 
ute. Indeed,  the  act  itself  provides  that  if  the  building  shall  be  destroyed  or 
Injured  so  as  to  become  untenantable  and  unfit  for  occupancy,  the  lessee  shall 
not  be  hound  to  pay  rent  after  such  destruction  or  injury,  "unless  otherwise 
expressly  provided  by  written  agreement  or  covenant." 

By  the  terms  of  the  lease  between  these  parties  ft  is  expressly  provided  "  that 
if  said  premises  shall  be  destroyed  by  fire,  or  so  much  damaged  as  to  render 
them  untenantable,  without  the  fault  of  the  party  of  the  second  part,  [the  de- 
fendant,] eitlier  party  may,  within  thirty  days  thereafter,  elect  to  terminate 
this  lease,  and  the  term  hereby  granted,  by  giving  to  the  other  party  written  no- 
Uce  of  the  same,  •  •  •  and  thereupon  the  rent  to  cease,  upon  the  party 
of  the  second  part  paying  the  rent  that  has  accrued;  but  said  term  to  cease, 
or  be  surrendered  by  the  said  party  of  the  second  part,  or  said  rent  to  cease 
from  no  other  cause  without  consent  of  the  first  party,"  Thos  it  would  seem 
that  the  parties  have  Axed  upon  the  cause  for  which  the  lease  may  Iw  termi- 
nated,— destruction  of  the  premises  by  fire,  or  so  much  damage  as  to  render 
them  untenantable,  but  for  no  othercause.  The  emergency  which  the  parties 
have  agreed  upon  as  a  cause  of  surrender  has  not  arisen;  and,  consequentlyt 
tlie  premises  could  not  be  surrendered  and  abandoned  without  the  consent  of 
the  plaintiff;  and,  as  has  l)een  stated,  the  transaction  testified  to  did  not  amount 
to  a  voluntary  surrender  and  acceptance  of  the  premises.  If  the  contingency 
provided  for  in  the  lease,  which  would  justify  an  abandonment  of  the  prem- 
ises, had  arisen,  It  would  have  been  the  duty  of  the  party  desiring  to  termi- 
nate the  lease  to  give  the  other  party  written  notice  ot  his  election  to  tenni- 
nate  it,  within  30  days  thereafter.  Then,  it  seems  to  me,  another  reason  why 
the  defendant  cannot  tw  excused  from  the  payment  of  rent:  He  rented  the 
premises,  and  went  Into  possession  under  such  circumstances  as  that  he  must 
be  presumed  to  bare  a  knowledge  of  the  occasionsl  flooding  from  the  canal. 
There  wen  no  fraudulent  representations  to  bring  it  within  the  rule  laid 
down  in  Cesar  t.  KaruUs*  It  has  been  held  that,  when  a  tenant  enters  Into 
possesion  of  premises,  faAvlng  a  knowledge  of  the  facts  as  to  their  condition, 
OT  having  it  within  his  power  to  examine  the  premises,  It  Is  his  du^  to  do  so, 
and  if  he  knows  or  could  ascertain  their  conation,  and  neglects  to  do  so,  ha 
cannot  avail  himself  of  their  unfitness  as  a  defense  in  action  fcff  tlie  rent. 
There  la  no  implied  covenant  that  the  premises  are  fit  for  the  pnrposa  for 
which  they  were  rented,  or  that  they  will  remain  tnnantabla  and  fit  for  oc- 
oocupancy durlngtlie  term.  Westtake  v.  Dt&raw,  26  Wend.  669;  MoOlaahan 
T.  Tallmadgst  87  Barb.  313;  Ja_fe  t.  Harteau,  66  N.  T.  898:  Bdwardt  T. 
Raiiroad  Co.,  98  K.  T.  246:  Coultfin  v.  Whiting^  mpra.  I  think,  theteftev, 
the  verdict  of  the  jury  should  tw  vacated,  and  8f^  aside,  and  a  new  trial  or^ 
dered,  with  costs  to  abide  the  erent  of  the  action. 


8iir.CtCheiuuaga]         n  bm  wood's  will. 
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Wills— EEAStTRSB—PBESUHFTIONS  AS  TO  IIBT001.TI0K. 

A  will  wai  foand  in  testatrix's  aafo,  oarefoUy  preeervad  among  her  ralaable 
papers,  with  the  original  signature  erased  by  drawing  lines  orer  it,  and  her  name 
oarefully  rewritten  by  her  over  the  erasure.  Held,  that  there  was  no  presumption 
that  the  erasure  was  made  anUmo  reuooaiidt,  or  that  the  restoration  waa  done  after 
theflommtlon,  and  that,  In  the  absence  of  proof  to  that  effleoLtlM  ooiut  would  ad- 
Btt  tlM  wfU  to  probate. 

Proceedings  to  probate  the  will  of  Sabrab  G.  Wood. 

George  W,  Hay  and  WUl  C.  MoulUm,  for  tbe  exeouttns.  DanUl  T.  Ar^ 
buckltt  for  contestants  £va  H.  Boberts  and  Alice  X.  Harrington.  J.  A.  4 
H,  D.  ff'ewttm,  for  contestant  Kittie  A.  Jobnson. 

Jehkb»  S.  On  tbe  20tb  day  of  July,  1864,  the  testatrix  duly  executed  and 
published  the  will  that  Is  now  offered  for  probata.  Tbe  will  was  in  her  hand- 
writing down  to  the  concluding  clausr,  "Id  testimony  whereof."  etc.,  which, 
with  the  attestation  clause,  was  written  by  one  of  the  witnesses,  in  the  pres- 
ence of  the  other  witness.  And  at  tbe  time  the  will  was  executed,  after  the 
death  of  tbe  testatrix,  the  will  was  found  at  her  residence  in  a  locked  drawer 
in  her  safe,  which  was  also  found  lucked.  It  was  In  an  envelope  with  her  name 
upon  the  outside  In  her  own  handwriting.  The  contestants  object  to  the  ad- 
mission  of  the  will  to  probate,  on  tbe  ground  tliat  tbe  paper  offered  Is  not  her 
will.  It  is  conceded  that  it  is  tbe  same  instrument  that  was  duly  executed  as 
ber  last  will;  but  it  is  claimed  that,  ut  some  time  subsequent  to  its  execution,  It 
was  duly  revoked  by  the  tratatrix,  by  tlie  erasure  of  her  signature  to  the  will, 
and  that.  If  the  present  signature  thereto  is  in  tbe  handwriting  of  the  tes- 
tatrix, it  was  not  legally  re-executed  and  published  as  ber  will.  It  is  ap- 
parent from  an  examination  of  the  pnper  that  the  signature  of  tbe  testatrix 
has  been  erased,  first  by  drawing  diagonal  lines  over  tbe  name,  and  then 
nearly  erasing  such  lines  and  the  name  itself.  The  evidence  is  quite  conclu- 
81  ve  that  tbe  instrument  now  bears  tbe  genuine  signature  of  the  testatrix,  and 
that  it  is  in  tbe  same  condition  as  when  taken  from  her  safe.  Her  name  ap- 
pears to  be  carefully  rewritten  over  tbe  original  signature.  It  is  written 
with  ink  of  a  different  color  from  that  used  In  the  body  of  the  will  or  by  the 
witnesses  at  Its  execution,  but  the  evidence  shows  that  the  testatrix  might 
have  used  different  Ink  from  that  used  by  the  witnesses.  I  am  unable  to 
find  as  a  fact,  from  the  evidence  of  tbe  surviving  witness  and  from  the  ap< 
pearance  of  the  instrument  itself,  that  the  erasure  was  made  either  before  or 
at  the  time  of  the  execution,  and  there  is  no  evidence  in  the  case  that  throws 
any  light  as  to  when  It  was  done,  or  why  it  was  done.  With  tbe  burden  of 
proof  resting  upon  tbe  contestants,  I  cunnot  presume,  as  matter  of  law.  that 
the  erasure  was  made  at  some  time  subsequent  to  the  execution  of  the  will. 
Wlien  an  Interlineation  or  erasure  in  a  wiU  is  fair  npon  Its  face,  and  entirely 
unexplained,  there  is  no  presumption.  In  tbe  absence  of  any  suspicious  cir- 
cumstances, that  it  was  fraudulently  made  after  the  execution  of  the  instru- 
ment. Croseman  v.  CrositmaTtt  95  23.  Y.  145;  In  re  Voorheee,  6  Dem.  Sur. 
162.  I  am  asked  by  the  contestants  to  presume,  as  matter  of  law,  that  the 
erasure  was  made  animo  revoeaitdi,  with  intent  to  revoke  and  destroy  the 
will,  and  that  the  act  was  sufficient  to  accomplish  the  Intent.  2  Bev.  Bt.  pt 
2,  p.  64,  e.  6,  tit.  1,  art.  3,  §  42,  provides  that  "no  will  in  writing,  *  *  * 
nor  any  part  thereof,  shall  be  revoked  or  altered  otherwise  than  by  some  other 
will  in  wriUng,  *  *  *  or  unless  such  will  be  burned,  torn,  canceled,  ob- 
literated, or  destroyed,  with  the  intent  and  tw  the  purpose  of  revoking  tbe 
same  by  the  testator  himself."  In  Timon  v.  Glaffy,  4&  Barb.  447,  it  was 
held  that  the  testator  may  destroy  bis  own  will  at  any  Ume  or  in  any  mode  or 
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manner  he  pleases,  and  It  need  not  be  attested  hy  wltnesaes.  Schoulw.  WUla. 
8  388.  If  uie  testatrix  eat  out  her  own  name  trom  the  will  with  dear  Intent 
to  revoke  it,  It  la  a  safKcient  destrueUon.  Id.  8  889.  Leaving  off  the  seal 
vith  like  intent  would  have  the  suae  eifect  u.  So  would  drawing  Unea 
OTer  the  testator's  name*  animo  revoeandit  even  though  the  signafeure  Is  still 
legible,  (Id.  §§  892,  89S.  401,  and  notes;  JaOuon  r.  BoUotoap,  7  Johns.  8M:) 
or  If  the  signa&re  is  erased  with  a  pencil,  (  Wooe^  r.  PoUon,  76  Ind.  576, 8 
Amer.  Frob.  Bep.  200.)  Bnt,  whatever  the  means  employed  for  defadng  or 
destno^lng  the  will,  a  free  and  rational  Intention  to  revidEe  most  aooompaiqr 
the  act,  or  the  revoeation  will  not  be  valid.  Schooler,  WUla,  g  884.  Tha 
mere  act  of  canceling  ia  ntAhlng  unless  it  be  done  animo  reeoeiutdi,  JacM- 
son  T.  SoUtnoay,  aupra.  Had  the  will  been  found  witli  Uie  ^natui«  Uw 
testatrix  craaMl  and  not  rewritten,  the  legal  presumption  would  have  bee« 
that  it  was  canceled  and  revoked  hj  tbe  teatatriz  mUmo  TMoeamdL  WQl  vf 
Clark,  I  Tuck.  445;  Woot^  v.  Patton,  76  Ind.  676;  /n  iw  White,  26  K.  J. 
Bq.  fiOl.  The  pn^nents  having  proved  the  du«  execution  ot  ttie  will.  It  la 
eoUtled  to  i»(^te,  unless  the  contestants  prove  its  revocation  l^sona  one  oC 
the  modes  pointed  out  by  the  statute.  WiUfams,  Ez^n,  (6th  Amer.  Ed.)  196; 
2  Whart.  Ev.  §  894;  Abb.  Tr.  Bv.  §  78,  a  128.  If  tbe  wiU  had  been  found 
In  her  safe,  carefully  preserved  among  uie  valuable  papers  ot  the  testatrix, 
with  ber  ^gnature  erased,  it  would  have  been  a  fair  and  reasonaUe  presnnqi- 
Hon  thatshe  erased  the  signature  animo  reeooemdi;  and  It  would  then  be  lath- 
ing in  one  of  the  stMutory  requirements  of  a  valid  will, — the  signature  of  tiio 
decedent  at  the  end  thereof.  But  when  found  with  the  signature  carefully 
restored,  no  such  presumption  arises.  In  the  absence  of  all  proof,  how  can  1 
find  that  it  was  made  with  the  intent  to  revoke,  when  the  instmment  waa 
preserved  by  her  with  bar  signature  carefully  restored?  An  intention  to  r»> 
voke  a  will  not  fully  consummated  is  no  revocation.  Jhe  t.  Perhu,  8  Bare, 
ft  Aid.  489.  The  cancellation  of  a  will  does  not  necessarily  involve  Its  revoca- 
tion. The  canceling  itself  is  an  equivocal  act,  and  In  order  to  operate  as  » 
revocation  must  be  done  animo  rnocandi.  2  Whart.  Ev.  §  900;  Dan  v. 
Sroton,  4  Cow.  488, 490.  It  may  be  that  Mn.  Wood  drew  the  lines  through 
her  name  with  Uie  Intention  of  revoking  the  will,  bnt  immediately,  and  be- 
fore the  act  was  completed,  changed  her  mind,  erased  tbe  marks,  and  restwed 
ber  signature.  To  sustain  the  theory  of  the  learned  eonnsel  for  the  oontesU 
ants,  I  must  find  thatthe  erasure  was  made  by  the  testatrix  herself,  ander- 
standlngly,  freely,  and  voluntarily,  with  no  other  purpose  than  to  destroy  her 
will,  and  that  it  was  done  at  some  time  previous  to  the  act  of  rewriting  ber 
name,  and  this  finding  Is  astted  for  in  the  absence  of  proof  and  with  tba 
burden  resting  upon  the  contestants  to  establish  the  fact  of  revoeatton.  In 
Se  Preaoott,  4  Redf.  Sur.  178,  It  was  held  that  when  the  testator,  aftertbeexe* 
cutloo  of  his  will,  made  erasures  and  Interlineations  therein,  without  Intend- 
ing to  revoke,  and  without  re-executlng  the  same,  the  will  will  be  admitted  to 

S rebate  as  originally  executed.  Mere  tearing  or  destruction,  vlthout  inten- 
on  to  revoke,  is  no  revocation.  1  Jarm.  Wills,  (Rand,  ft  T.  Ed.)  80S. 
"If  a  testator  is  arrested  in  bis  design  of  destroying  the  wlU  by  tbe  remon* 
stntnoe  or  interference  of  a  third  person,  or  by  his  own  voluntary  change  td 
purpose,  and  thus  leaves  unfinished  the  work  of  destruction  which  he  had  com^ 
menced,  the  will  is  unrevoked ;  and  the  degree  In  which  the  attempt  had  been 
accomplished  would  not.  It  should  seem,  be  very  closely  serutlnlzed,  if  tbe  tes- 
tator himself  had  put  his  own  construction  upon  his  aomewbat  equivocal 
act,  by  subsequently  treating  the  will  as  undestroyed. "  Id.  289.  In  BethM 
V.  Moon,  2  Dev.  ftB.  816,  Chief  Justice  Hums  said:  "It  may  be  admitted 
that  the  slightest  act  of  cancellation  with  intent  to  revoke  absolutely,  id- 
though  such  intent  continues  only  a  moment,  is  a  total  and  perpetual  revoea- 
cation,  and  the  paper  can  only  be  set  up  as  a  new  will.  But  that  la  founded 
on  the  intent.  When,  tberef^,  there  appears  whatmay  be  celled  a  "eanoet 
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latiOD,"  it  becomes  necessary  to  look  to  the  extent  of  it,  at  all  ttie  condact 
of  the  testator,  at  what  lie  proposed  doing  at  the  time,  and  what  he  did  aft- 
erwards, to  satisfy  tbo  mtnd  whether  that  was  meaot  in  fact  as  a  cancel- 
log,  immediately  8n>l  absolutely,  or  only  conditiooally.  upon  the  contempU- 
tion  ot  Mnoething  else  then  In  mind;  for,  although  every  act  of  canceling 
tmpoits  prima/dete  that  it  is  done,  yet  it  is  but  a  presumption ,  which  may  be 
repelled  by  accompanying  circumstances. **  It  may  be  that  the  erasure  was 
made  by  another  person  in  the  presence  of  the  testatrix  and  her  direction 
and  eoosent;  but,  under  the  provislonsof  section  42  of  the  Berlsed  Statutes, 
it  would  Bot  operate  as  a  rerocation  of  the  wUl.  unless  proved  by  two  wit* 
DCSSflB.  In  Bprlgg%  v.  SpHggt,  L.  B.  1  Prob.  A  Biv.  608.  the  testator  made 
his  wltU  and  afterw  .rds  became  Insane.  It  was  proved  that  after  Its  ezeeu- 
Uon  it  waa  in  the  custody  of  the  testator*  and  was  last  seen  in  his  desk  about 
two  months  after  Its  execution.  After  his  death  the  wJU  conld  not  be  found. 
A  revocation  of  Uie  will  was  pleaded.  The  conrt  say:  "The  presumption  of 
law  in  this  state  of  things*  under  ordinary  drcumstances,  is  that  it  was  de- 
stroyed animo  mooandU  It  appealed  in  this  ease  that  the  testator,  during  a 
considerable  portion  of  the  time  ihat  elapsed  between  the  making  of  the  win 
and  his  death*  waa  insane.  The  question  therefore  arisn  whether  the  court 
oagbttoapplytheordinarypresumptfonof  lawinsuchacase.  *  *  *  The 
short  pFoposiU(m  is,  that  the  burden  of  showing  that  the  revocation  was 
don^  ncA  after  the  testator  became  insane,  but  when  he  was  of  sound  mittd* 
is  cast  on  those  who  set  up  the  revocation.  In  this  case  there  was  no  evir 
dnoa  to  show  when  it  waa  done.  Therefore  those  who  sought  to  set  up 
a  revocation  fidled  in  establishing  the  facts  on  which  the  presumption  A 
revocation  would  rest.  **  The  court  cites  with  approval  JSarria  v.  Berralh  1 
Swab.  A  T.  158.  Bprtgg*  v.  Sprigge  and  Sarrt*  v.  BarraU  are  approved 
in  Aeniron  v.  feiuon*  L.  B.  2  Frob.  &  Dlv.  172,  In  which  Lord  Fanzanob 
says  that,  "the  will  having  once  been  proved  to  bo  well  wcecuted,  the  oonit 
moat  in  some  way  or  other  be  aatlsded  afflrmatlvely  that  it  was  revoked 
befton  it  can  pronounce  against  it.  There  is  a  lade  of  evldenoe  as  to  the 
time  when  the  act  of  oanoellation  was  done.  It  is  conceded  that,  if  it  were 
done  before  the  wills  act  came  Into  operation.  It  would  amount  to  a  revo- 
cattoa,  and  that*  If  it  ware  done  atterwuds,  it  would  not  amount  to  revoci^ 
tion.  •  •  *  I  bold  that  ttie  burden  of  proving  thi^  the  crossing  out  of  the 
signature  was  done  at  a  Ume  when*  according  to  the  law  of  tliia  country*  it 
could  effect  a  revocation  lies  on  those  who  assert  a  revocation;  and  In  the 
abeence  of  auch  proof  lam  bound  to  pronounoe  for  the  will."  lixB»King*9 
QoodMt  2  Bob.  Boc.  after  the  death  of  the  testator,  his  will  waa  found 
with  bia  original  signature  erased,  but  another  signature  by  him  q>peared  a 
short  dl^anoe  beneath.  Held,  that  the  original  signature  was  not  erased  antmo 
neooaadi,  as  required  by  the  Wilis  act,  and  that  in  the  probate  the  original 
sunatora  must  be  restored,  and  the  second  signature  omitted.  Schouler, 
WSUm,  8  892.  In  accordance  with  these  views  and  the  authoriOea  olted  a  de> 
OM  wul  ba  entered  admitting  tlte  will  to  probate. 
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In  re  Frout'b  Estate. 

(SumgcM'M  Court,  KingB  County.   May,  1890.) 

Amit> — SltTTI.XMB5T  or  OASB. 

Code  Civil  Proa  N.  Y.  i  3546,  provides  that  the  report*  of  referees  appointed  by 
a  surrogate's  court  are  subject  to  conflrmatloa  or  modlfloation  \>j  the  sorrogste. 
BectionSMS  provides  that  "either  party  may,  upon  the  settlement  of  a  case,  re- 
quest a  flndinff  upon  any  question  of  fact,  or  a  ruling  upon  any  question  of  law; 
and  an  exception  may  be  taken  to  such  aflndiag  or  ruliag,  or  to  a  refusal  to  find  or 
rule  accordingly. "  Held,  oa  application  to  settle  the  case  on  appeal  from  an  order 
modifying  the  referee**  report,  that,  though  a  formal  decision  of  the  snrrogate 
was  necessary  where  the  referee's  report  was  modified,  this  was  not  to  be  made 
until  after  the  parties  had  presented  their  proposed  findings  and  rallngs  on  the 
settlement  of  the  case. 

In  the  matter  of  the  accounting  of  WUMam  J.  Frout  as  executor  of  Robert 
T.  Proat,  deceHsed^  an  appeal  whs  tnken  from  an  order  modifying  a  referee's 
report.   Appellant  now  applies  for  a  settlement  of  the  case  on  appeal, 

F.  L.  Gilbert,  for  A.  and  L.  Front.  Htrsh  A  Ita$quin,  for  oontestant,  M. 
Prout.    W.  D.  Birdaall,  for  executor,  W.  J.  Prout. 

Abbott,  S.  I  am  asked  to  settle  the  appellant's  case  on  appeal  so  far  as  it 
embraces  the  proceedings  subsequent  to  the  referee's  report.  Thus  far  no 
formal  decision  has  been  made  by  this  court  other  than  the  report  of  the  ref- 
eree. Section  2546  of  the  Code  provides  that  the  reports  of  referees  appointed 
bj  the  surrogate's  court  are  subject  to  confirmation  or  modification  by  the 
sun  ogHte.  Therefore  the  referee's  report  does  not,  as  in  the  case  of  a  like 
report  in  an  action  in  the  supreme  court,  have  the  effect  of  a  decision,  except 
possibly  in  so  far  as  it  is  contlrmed  and  not  modified  by  the  Surrogate.  In 
all  particMlars  as  to  which  the  report  Is  modified  a  decision  should  be  made 
and  findings  and  conclusions  sighed  by  the  surrogate.  It  Is  the  better  prac- 
tice for  the  surrogate  to  sign  a  full  and  complete  decision  embodying  all  the 
findings  of  fact  and  conclusions  of  law,  as  ultimately  determined  by  him 
after  he  has  passed  upon  the  referee's  report.  As  to  the  time  when  the  sur- 
rogate's decision  should  be  made  and  signed  the  practice  in  this  conrt  differs 
materially  from  that  of  the  supreme  court.  Section  2545  provides:  '*Either 
party  may,  upon  the  settlement  of  a  case,  request  a  finding  upon  any  ques* 
tion  of  fact,  or  a  ruling  upon  any  question  of  law;  and  an  exception  may  be 
taken  to  such  a  finding  or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly." 
**The  settlement  of  a  case"  here  referred  to  must  be  the  settlement  of  a  case 
on  appeal.  Respondents  should  now  present  to  this  court  their  proposed  find- 
ings of  fact  and  conclusions  of  law,  upon  which  they  desire  a  ruling  of  the 
court,  for  the  purpose  of  properly  framing  exceptions.  The  section  of  the 
Code  cited  evidently  contemplates  the  making  of  this  formal  decision  after 
the  entry  of  the  decree,  if  any  of  the  parties  so  desire,  since  there  can  be  no 
case  to  be  settled  until  after  an  appeal  has  been  taken,  and  there  can  be  no 
appeal  until  a  decree  has  been  entered  from  which  an  appeal  can  be  taken. 
This  view  seems  to  have  been  held  by  both  Judges  Rollins  and  GoFm. 
Tilby  V.  Tilby,  8  Dem.  Sur.  258;  Hartwell  v.  ifcMasUr,  4  Redf.  Snr.  889. 
See,  also  Ani/evine  v.  JackMon,  103  N.  T.  470,  9  N.  £.  Rep.  56;  Tnn  Soodf 
104  N.  Y.  10^,  10      £.  Rep.  S5:  Waldo  v.  Waldo,  32  Hun,  261. 
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(fiupnme  Court,  Bmmd  Term,  SeoonA  Department.  July  18, 1800.) 

L  SiAIiaOAD  COMPAXm— FOBFBITDBB  09  CEABTn. 

Where  tha  charter  of  a  railroad  oompany  provldea  that  upon  failare  to  oommeDoe 
or  oomj^to  the  road  as  therein  provlaed  the  oompaay  "Is  to  forfeit  the  richts  ao> 
qnlnd  by  it  under  this  aot,  **  a  cansa  of  forfeiture  does  not  per  $e  divest  we  oom- 
panr  of  the  franchise  without  suit  brooght  for  that  parpose,  and  the  oompany  oan- 
Dot  M  attacked  fOr  iu  default  In  oondamnatlon  prooeedinga  InsUtntad  by  lb 

%.  ELXTA.nD  RULBOAS — CONBTBDOTIOK. 

The  charter  of  the  Brooklyo  Elevated  Bailway  Company  (Laws  TS.  Y.  1874,  o.  685) 
req[iilred  that  iron  oolnmns  shonld  be  placed  on  eaoh  side  of  the  streeta,  etc.,  **at  a 
line  irttlt  Uie  rarb-etone, '  their  location  to  be  snUeot  to  the  approval  of  the  oLij 
•nglneer;  and  that  iron  eirdera,  not  more  than  86  feet  in  lenctn,  sboold  be  plaoea 
*aaroBa"the  streets,  ana  be  proper^  attached  to  the  top  oi  said  ooltunns.  An 
amendatoij  aot  CUasm  N.  Y.  1876,  o.  4^}  required  that  iron  girders  should  be  plaoed 
on  eaoh  side  of  ue  streeta,  **as  near  as  practicable  on  a  line  parallel  with  the  onrb- 
stonOk "  sabjeot  to  the  i^inoval  of  tiie  city  engineer,  and  that  iron  girdera  shonld 
be  plaoed '*aboTe"the  streets,  and  be  property  attached  to  said  colnmns.  The  road, 
as  coostmcted,  had  its  line  of  colunms  in  tne  street,  there  being  a  space  of  ^hi 
feet  eight  inches  between  the  cnrb  and  the  foondatlon|and  eight  feet  four  inoBes 
between  the  foundation  of  the  two  lines  of  eolnmna.  field,  that  the  location  waa 
such  as  the  act  of  1676  authorised  tha  oompany  to  adopti  ud,  haivlBg  been  appcorcil 
the  city  engineer,  was  lawful. 

I,  SAmH-CoiTVBHMATION  PBOCaBDIKGB. 

An  objection  that  the  stractare  of  an  olevated  railroad  tt  not  sndh  as' was  author- 
iMd  to  bo  bnilt,  la  svidlablis  to  the  land-owner,  in  proooodinga  to  oaodemn  his  «oe» 
mento  In  the  stiMt  tn  front  of  bis  pn^erty. 

J^ppeal  from  special  term,  Kings  county. 

Procendinga  by  lb«  Brooklyn  Elevated  Bailroad  Companj  to  condemn  land 
of  Charles  N.  Wing.  Mr.  JasUce  Ccllbn  filed  the  following  opinion  at  spe- 
cial term: 

*'Thl8  is  a  proceeding  to  condemn  the  easement  of  the  respondent  in  the 
street  adjacent  to  and  in  front  of  his  property*  so  far  as  that  easement  is  im- 
paired by  the  oonstructioD  and  maintenance  of  the  petitioner's  railroad  and 
station.  •  The  right  of  the  petitioner  to  institute  these  proceedings  is  chal- 
lenged on  several  grounds.  The  most  serious  question  in  the  case  is  whether 
the  petitioner's  frauchise  has  not  determined  and  lapsed.  The  petitioner  is  the 
successor  of  the  Brooklyn  Elevated  Silent  Safety  Ballway  Company,  whose 
rights  and  franchises  it  has  acquired  through  a  foreclosure  of  a  mortgage.  The 
latter  company  was  incorporated  by  chapter  585  of  the  Laws  of  1874,  and  au- 
thorized toconstrnct  and  operate  an  elevated  railroad  over  a  defined  route  from 
the  bridge  to  Woodbaven.  By  section  12  of  the  act  •  the  company  hereby  created 
shall  commence  the  conatructiou  of  their  road  within  two  years  from  the  pas- 
sage of  this  act,  and  shall  complete  it  within  three  years  thereafter,  and  failing 
therdn  shall  forfeit  the  rights  acquired  by  them  under  this  act.'  The  oompany, 
as  I  find,  did  commence  work  within  two  years  after  the  passage  of  the  act.  but 
the  road  was  not  completed  and  operated  from  the  bridge  to  Schenck  avenue 
nntU  December,  1885.  The  part  of  the  road  lying  to  the  west  and  north  of 
Gates  avenue,  which  includes  the  road  in  front  of  the  respondent's  premises, 
was  completed  and  operated  in  May  of  the  same  year.  It  appears  by  the  seo 
tion  ]nst  cited  that  the  company  was  given  five  years  from  the  passage  of  the 
act  to  complete  its  railroad.  That  would  be  till  26, 1879.  This  term  was 
extended  im  two  successive  periods,  of  two  years  each,  by  two  statntes,— the 
flnt,  ofaapter  850  of  the  Laws  of  1879;  the  teoond,  chapter  388  of  the  Laws 
of  1881.  These  two  statutes  an  genoial  «ela>  eaoh  extending  .for  a  twm  ot 
two  yaus  from  Us  date^  the  time  mt  the  construction  of  the  roads  of  all  rail- 
road ennpaniet  theretofore  organized.  By  this  legislation,  the  time  for  tbo 
Miopletton  of  the  petitioner's  railroad  was  extepded  to  Uj^  84. 1888.  Ko 
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law  extending  the  time  farther  me  paeged  Dotll  1885.  In  1880  (chaiAer  459) 
an  act  was  passed  restricting  the  right  of  the  oompunr  to  lay  their  rails  east- 
erly of  Schenck  arenue  to  Woodbaven  to  the  laying  ot  rails  upon  the  surface 
during  the  period  of  fire  years  after  the  act.  By  section  2  it  was  provided 
that  nothing  therein  contained  should  prejudloe  or  affect  the  rights  of  the 
company  as  respects  the  residue  of  its  route.  The  statute  <tf  l«5t  e.  639, 
amended  the  act  of  1880  so  as  to  extend  the  reetrlction  to  laying  rails  upon  the 
surface  for  the  further  period  of  five  years  from  the  passage  ot  that  act.  and 
It  amended  the  second  section  of  the  act  of  1880»  so  as  to  read:  'Sec  2. 
Nothing  herein  contained  shall  prejudice  the  rights  of  said  company  as  re- 
spects the  residue  of  its  route,  its  time  to  complete  the  constmction  of  which 
residue  is  extended  during  said  period  of  three  years.'  It  may  be  doubted 
what  period  of  three  years  was  intended  by  the  language  of  this  section,  but* 
in  the  view  I  take  of  the  law  applicable  to  this  subject,  it  is  not  very  mate- 
rial. The  statutory  time  for  the  completion  of  the  road  had  expired  in  May. 
1883.  If  the  franchise  to  build  the  road  was  then  lost  by  the  company,  it 
could  not  be  revived  by  subsequent  legislation.  In  Be  Brooklvn,  etc.,  &.  Co,^ 
75  N.  Y.  835,  the  corporation  had  lost  its  franchise  and  its  corporate  ezi^ 
ence  by  failure  to  begin  or  complete  its  road.  Sul)8equeDt  thereto  the  logiB> 
lature  passed  an  act  to  extend  the  time  of  the  corporation  to  finish  and  oper> 
ate  its  road  for  five  years  from  the  passage  of  the  act.  It  was  held  that  the 
statute  was  unconstitutional,  and  that,  while  the  legislature  could  waive  a 
cause  of  forfeiture*  it  could  not  grant  franchises  and  powers  which  had  been 
wholly  extinguished  ox  lost;  that  such  extension  was  equivalent  to  a  new 
grant  of  the  right  to  lay  down  a  railroad,  which  grant  was  prohibited  by  the 
constitutional  amendment  of  1874.  If  the  franchise  was  gone  In  1883,  the 
extension  of  1885  was  nugatory.  If  not  lost,  the  statute  would  doubtlees 
operate  as  a  waiver  of  any  cause  of  forfeiture  It  might  have  prevloualy  a|^ 
proved. 

"It  seems  to  me,  therefore,  that  the  whole  question  turns  on  the  point  whether 
the  provisions  of  section  12  forfeited  ex  propria  vtgore  the  franchises  of  the 
company  in  case  of  failure  on  its  part,  or  only  created  a  cause  of  forfeiture. 
In  Re  Brooklyn,  etc.,  R.  Co.,  76  K.  Y.  it  was  hdd  that  a  corporation 
organized  under  the  general  railroad  act,  on  failure  to  otmply  with  the  tmns 
of  that  act  as  to  the  time  for  the  beginning  and  completion  of  its  road,  ipeo 
faato  ceased  to  l>e  a  corporation,  and  lost  its  franchise,  and  that  no  judicial 
action  was  neoeiwary  for  that  purpose.  The  langu^  of  the  act  in  this  regard 
is,  <  its  corporate  existence  and  powers  shall  cease.*  In  the  case  of  Transit 
Co.  V.  City  of  Brooklyn,  78  X.  Y.  524,  the  corporation  was  oi^nlzed  under 
a  special  act.  which  provided  tliat  in  ca^e  of  failure  on  the  part  of  the  com- 
pany to  construct  one  mile  of  its  rond  within  three  years,  ■  then  and  in  that 
case  this  act  and  all  the  powers,  rights,  and  franchises  herein  and  hereby 
granted  shall  be  deemed  forfeited  and  terminated.'  It  waa  there  held  that 
the  statute  executed  itself,  and  tliat  failure  to  build  the  mile  of  road  within 
the  time  specified  absolutely  ended  the  corporation,  without  the  intervention 
of  judicial  action.  But  in  the  Case  of  Kings  Co.  El.  R.  Co.^  105  N.  Y.  97, 
13  N.'E.  Bep.  18,  the  articles  uf  association,  followingthe  statutory  direction 
to  that  effect,  prescribed  that  in  case  of  failure  to  complete  the  roads  wlthia 
the  time  specilled,  the  rights  and  franchises  acquired  should  be  released  and 
forfeited  to  the  supervisors  of  the  county  of  Kings.  It  was  there  held  that, 
by  these  provisions  only,  a  cause  of  forfeitui-e  was  created,  and  that  the  d<H 
fault  itself  did  not  operate  to  divest  the  corporation  of  the  franchisee  without 
suit  broaght  for  that  purpose.  I  am  inclined  to  the  opinion,  though  not  with* 
out  hesitatlmi,  that  this  cHse  ftills  wittiln  the  principle  of  the  Kings  Co,  SI, 
R.  Co.  Case.  The  general  rule  is  conmled  by  all  the  anthoritlee  that  a  canse 
of  forfeiture  does  not  j?er  «e  worlc  a  forfeiture  without  Judicial  detennlnatlon. 
unlesB  it  la  apparent  fironbthe  language  of  the  statute  ttut  It  wm  IntsEuAed 
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that  the  stiitate  Blionld  execute  itself.  The  language  Id  the  general  rallraad 
act  which  was  held  indicutlve  ot  audi  Intent  was  as  to  a  corporallon  In  de- 
fault that  'Its  corporate  existence  shall  cease.'  The  language  of  the  Steam 
Xmnsit  Company's  dbarber  was:  •  Then  this  act  and  all  powers,  rights,  and 
franchiaen  herein  and  hereby  granted  shall  be  deemed  forfeited  and  termi- 
nated.' The  langnage  In  the  charter  of  the  petitioner  varies  from  that  used 
in  tbeee  acts.  Falling  to  commence  and  eomplete  the  road  aa  provided,  the 
company  *  is  to  forfeit  the  rights  acquired  by  them  under  this  act,'  bnt  it  Is 
not  provided  that  the  company  shall  be '  deemed*  or  held  to  a  forfeit  at  the 
franchise,  bat  simply  that  it  shall  so  forfeit.  The  language  of  the  forfeiture 
is  substantially  the  same  as  that  found  in  the  Case  of  Kings  Co.  Bl.  R.  Co»; 
ind,  though  ttiere  were  features  in  that  case  waotlng  in  this,  which  added 
force  to  the  judgment  that  a  cause  of  forfeiture  only  was  intended  to  be 
created,  I  think  the  rule  tlwre  held  would  apply  here.  Tbe  petitioner  there- 
fore cannot  be  attacked  In  this  proceeding  for  its  default. 

**It  is  next  objected  that  the  structure  maiDtalned  by  the  petitioner  Is  not 
such  aa  it  was  authorized  by  statute  to  build.  If  this  objection  be  founded 
on  fact,  I  think  it  oneof  which  the  respondent  may  avail  himself ,  for  tbe  only 
right  the  petitioner  has  la  to  condemn  the  easement  fora  lawful  use.  I  think, 
however,  the  objection  Is  not  well  founded.  Section  6  of  the  act  of  Incorpo- 
ration ia  as  follows:  •  The  said  elevated  railway  shall  be  constructed  as  fol- 
lows, namely:  Iron  columns  shall  be  placed  on  each  side  of  the  street,  ave- 
nue, or  rood-way,  on  a  line  with  the  curb-stone;  said  colnmns  to  be  firmly 
bolted  to  ocmcrcAe  foundations  suitable  size  and  shape  to  Insure  perfect 
tiimnesain  all  cases;  said  foundations  and  the  location  of  them  to  be  subject 
to  tbe  approval  of  the  chief  engineer  of  the  board  of  city  works  of  the  city  of 
Brooklyn,  or  such  officers  as  shall  sustain  that  relation  to  the  dtiy  government. 
Irm  girders  not  more  than  86  feet  in  length  sball  be  plaeed  across  the  streets 
and  arenues,  and  be  properly  attached  to  the  tops  of  said  columns.*  In  1875 
(cliapter  422)  this  section  was  amended  so  as  to  read:  *  The  said  elevated  rail- 
way ahall  be  constructed  as  follows,  namely:  Iron  girders  shall  be  placed  on 
each  side  of  the  streets,  avenues,  or  road-ways  as  near  as  practicable  on  a  line 
parallel  With  the  curbstones;  said  columns  to  be  firmly  bolted  to  concrete 
fuundations  (rf  suitable  size  and  shape  to  insure  perfect  flnnness;  In  all  cases 
subject  to  the  approial  of  the  chief  engineer  of  the  board  of  city  works  of  the 
city  of  Brooklyn,  mr  such  officer  as  shall  sustain  that  relation  to  the  city  gov- 
ernment Iron  girders  shitll  be  placed  above  tbe  streets  and  avenues,  and  be 
properly  attached  to  tbe  tops  of  said  oolamns.*  The  railroad  as  constructed 
bv  the  petitioner  has  its  line  of  columns  in  the  street,  there  being  a  distance 
of  eight  feet  and  eight  Inches  between  tbe  curb  and  the  foundation  of  the 
nearest  column,  and  eight  feet  four  inches  between  the  foundations  of  the 
two  lines  ot  columns.  This  location  is  not  in  accord  with  the  plan  prescribed 
in  the  act  fjl  1874.  for  by  that  act  the  columns  were  to  be  *  on  a  line  with  the 
corb-etonea.*  But  tbe  amendment  of  1875  modi&edand  changed  theprevioua 
plan.  Instead  of  being  on  the  line  of  curb-stonea  tbe  columns  are  to  tie  'as 
nearly  aa  practicable  on  a  line  parallel  with  tbe  cnrl>8tones.*  By  the  act  of 
1»74  the  (Orders  were  to  be  placed  across  the  streets;  by  that  of  1875,  above 
tbe  atreets.  This  marked  change  of  phraseology  denotes  an  intention  to  change 
tlie  ften  of  structure.  If  tbe  columns  are  in  a  line  parallel  to  the  curb,  they 
cannot  be  in  the  line  of  the  curb.  The  term  *  near  as  practleabla*  relates  not 
to  the  eta^  bnt  to  tbe  panUlelism  of  tbe  line  of  the  m^umns  with  that  of  the 
curb.  After  tbe  amendment  the  location  of  the  line  of  columns  Is  not  pro- 
scribed*  save  ttMt  it  must  wherever  located  be  parallel  to  tbe  cnrb,  and  also 
that  it  ba  subject  to  the  approval  of  the  city  engineer.  That  this  was  the  In- 
tention of  the  act  Is  further  made  evident  by  the  snbstltntlon  of  tbe  direction 
•above  the  street*  instead  <rf  *aoross  the  streets.'  The  context  of  the 
wlK^e  aeetftoD  irtio wt  no  change  In  tha  character  of  the  atrueture  Itidf.  llien 
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were  to  be  both  oross-girders  and  longitudinal  girders.  I  can  sea  no  reason 
for  the  change  of  the  word  *acroB8'  into  'above,*  except  that  it  was  con- 
templated that  the  columns  might  be  placed  in  the  street  awajtnm  thecurb. 
The  term  *  across*  would  properly  denote  the  position  of  the  girders  when 
the  whole  width  of  the  street  was  to  be  spanned  the  stmotnie,  but  it  woaM 
not  be  applicable  where  it  was  to  be  extended  over  onlj  a  part  of  the  street. 
I  think,  therefiure,  the  location  was' such  as  the  act  of  1876  authorised  theoom- 
pany  to  adopt*  and.  haTlng  been  approved  the  cUy  angineer,  the  Btractora 
is  Inwful. 

"I  think  that  the  point  that  the  whole  capital  stock  is  not  shown  to  have 
been  subscribed  and  the  10  per  cent,  thereon  paid  in  cash,  is  not  well  taken. 
The  petitioner  succeeded  to  the  rights  of  the  old  company  by  virtue  of  the 
foreclosure.  Chapter  480  of  the  Laws  of  1874  authorized  the  reorganization 
of  corporations  of  railroads  sold  under  foreclosure,  and  tor  the  formation  of 
eorportitions  and  the  issue  of  stock  and  securities  accordins  to  the  plan  of  re- 
organization. Stock  Issued  in  accordance  with  such  plan  islegally  issued;  and 
the  evidence  in  this  case  shows  that  the  whole  capital  stock  was  issued  in  mo- 
cordance  with  the  agreement  of  reorganization. 

"It  is  further  objected  that  the  extension  of  the  petitioner's  station  ia  re- 
quired only  because  of  its  connection  with  the  Union  Elevated  Railway,  but  it  ia 
the  duty  of  all  inteisectlng  railroads  to  unite  in  forming  into  sections  and  con- 
nections and  to  grant  facilities  therefor.  (snbdlvlBion  6,  S  28,  c.  140.  Laws 
1850»  General  Ballroad  ActO  and  it  has  been  expressly  held  that  companies 
may  noguire  land  ontside  of  their  proper  routes  sidely  for  the  purpose  of  mak- 
ing such  connections.  In  n  Union  Bl.  R,  Co.,  21  K.  £.  Bep.  81.  (court  of 
appeals.)  The  prayer  of  the  petitioner  should  be  grantedt  and  oommtsatonera 
of  appraisal  appointed." 

The  propei-ty  owner.  Charles  K.  "Wing,  appeals.  For  praoeedliigs  bj  the 
same  company  to  condemn  other  lud,  see  8  A>  T.  Supp.  78. 

Argaed  before  Barnard.  F.  J.,  and  Dtkbuk  and  FiiATT.  JJ. 

8Uokn«y  A  Bhepard,  for  appellaoL  Sowtttit,  Lmtarha^  A  /oftiifon,  for 
respondent. 

Dtkmah,  J.  The  order  appealed  from  should  be  **""»"^,  on  the  optadon 
of  the  Judge  at  special  Uana,  with  costs  and  disbuiaenientB. 


(Supreme  Cmvrt,  Oeneral  Term,  Fawrth  Department.  July  1,  UBO./ 

lOHL— Ikstbuotioks—Measubb  or  DAXAen. 

Id  an  actioD  tor  libel  based  on  a  letter  charging  plalnUfE,  a  married  maa,  with 
immoral  relations  wltb  women,  and  also  with  being  a  liar  and  a  sooondrel.  tba 
ooTirt  instnioted  that  if  plaintiff  Is  a  I'^oheront  man,  and  has  uy  Oharaotsr  left  be- 
sides that,  he  U  entitled  to  have  it  pruteoted;  and  nve  asaniUiutratio&ttaeoaeeof 
an  injury  to  a  syphUitio  peisoo,  wherein  It  was  ruled  that  if  anoh  person,  liy  reaeon 
of  his  own  vices,  was  in  saoh  a  condition  that  his  damages  were  greater  than  th^ 
would  otherwise  have  bera,  he  was  entitled  to  recover  greater  damages  than  If  ha 
bad  been  a  sound  man.  He^,  that  the  instructioo  was  oaloolated  to  mislead  th« 
jury  on  the  proper  measure  of  damages,  and  that  a  vardlot  of  CUI^OM  ia  plalntUPs 
favor  would  be  set  aside.  Uabtih,  JT,  dlssenUug, 

Appeel  from  circuit  court,  GorUand  county. 

A^oa  fbr  libel  by  Lucien  S.  Crandall  against  Ernest  B.  Barron  and  oth- 
ers, exeentors*  etc..  of  James  Densmore.  deceased.  The  libel  oonsisted  of  a 
totter  written  to  a  third  person,  wherein  defendant's  testator  had  obai^ged 
plaintiff,  a  married  man,  with  immoral  relations  with  women,  and  ateo  with 
being  a  liar,  scoundnl.  swindler,  etc,  Then  was  a  verdict  of  •10.000  in 
plaintllT's  favor,  and  defendants  appeal  from  the  Judgment  antned  UMnon, 
and  from  an  order  denying  a  motion  fm:  a  new  triid  tm  tlie  minutea. 


Crandali.  e.  Babboh  ef  al. 
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Aigned  befbM  Habdik.  F.  J.,  and  Maktih  and  Wawa,  33, 
A,  P.  Smiths  for  appellanta.   J*.  A  T,  B,  OowiiUift  W,  P.  Oood^Ut  aad 
/.  B,  Sggitstotit  for  rwpondant* 

Hardin.  F.  J.  In  the  couth  of  Um  diarge  deUvered  to  the  jniy  the  trial 
jnilge  obaerTod:  **It  ie  your  duty  ae  jurora  to  extend  this  protection  not  only 
to  the  man  wlio  Is  pow.  not  only  to  the  man  who  le  ignorant,  but  lAe  mean- 
est oian  In  your  county.  Lei  me  Uluotrate  this  by  iderring  to  a  ease  which 
vu  tried  before  me.  A  man  In  firoome  county  sued  a  bridge  company  in 
New  Jersey  for  n^llgenee.  in  eonaeqnenoe  of  which  a  guy>rope  brwe  while 
tli«7  were  erecting  a  bridge*  and  knooiced  blm  off  frun  an  abutment,  19  fset 
in  belgbt.  To  aave  himself  he  whirled  about  as  he  was  struck,  striking  upon 
hia  fe^  Be  was  made  a  cripple  ibr  life.  Upon  that  trial  the  defense  sousht 
to  show,  and  did  show,  that  the  reason  why  that  man  tss  erippled  for  life 
was  beouae  he  was  badly  diseased  with  sypliills,  claiming  tn  tliat  reason 
tb^  wen  not  responsible  fbr  the  danu^  In  that  ease.  Aftw  some  examinap 
tion  (rf  tlie  qnertion,  I  instructed  the  tnry,  and  feund  myself  thoconghly 
backed  np  by  the  oourt  of  appeals,  that  It  was  n<A  for  the  dttfendants  In  that 
action  to  punish  that  man  for  his  sins  against  Ood  or  against  society.  He 
vas  entitled  to  the  same  damages  as  if  h&  life  bad  always  been  a  moral  life; 
and  more  than  ttiat,  if  by  reason  of  bis  own  vioee  he  was  in  such  a  condition 
that  hto  damages  were  greater  than  they  would  otherwise  bare  been,  he  was 
entiUcd  to  recover  greater  damages  tlian  If  he  had  been  a  sound  man.  Apply* 
Ing  Uiis  prinoiple  to  this  case.  If  Ludea  Craadall  is  a  lecherous  man,  if  he  is 
an  immorml  man  in  bis  relation  with  women,  and  he  has  any  character  left 
besides  that,  be  is  entitled  to  have  it  protected.  If  he  is  a  liar  and  a  scoun- 
drel, and  ha  la  not  an  impure  man,  he  Is  entitled  to  be  protected,  and  it  iayoui^ 
duty  and  It  Is  my  duty  to  protect  blm.  It  is  a  solemn  duty,  and  jou  must  not 
be  carried  away  by  passion  or  lurejudice,  but  remember  ths^  the  beauty  of  our 
law,  the  purity  and  integrity  (HE  our  courts,  consist  in  equal  and  exact  Justice 
to  eTCiy  suitor  who  comes  into  oourt."  An  exeeptton  was  taken  to  that  part 
of  the  charge  where  the  court  said  "that  if  Luden  Crandall  is  a  lecherous 
man,  and  be  has  any  character  besides,  that  he  bad  a  right  to  protection,  eta, 
and  yonr  dn^  is  an  Important  duty,"  etc.  It  seems  to  me  that  the  rule  laid 
down  by  the  learned  teial  judge  tn  tiut  portion  of  the  charge  quoted,  and  the 
roiumenta  thereon,  were  erroneous,  and  that  the  exception  was  well  taken, 
Tlie  language  of  the  charge  was  calculated  to  draw  the  mind  of  the  jury  aside 
from  the  proper  rule  in  respect  to  damages.  It  may  have  been  prejudicial  in 
producing  the  large  verdict  rendered  by  the  jury.  It  seems  to  me  we  ought 
not  to  accept  a  verdict  coming  from  a  jury  after  such  instructions  delivered 
to  them  in  this  case.  Without  passing  on  the  numeroas  other  exceptioru 
found  in  the  appeal-book,  I  find  myself  constrained  to  vote  for  a  revenal  (d 
the  order  and  Judgment.  Order  and  Judgment  reveXBed»and  a  new  trial 
ordoed*  with  costs  to  abide  the  event. 

Mmwur,  J.  I  think  this  judgment  should  be  reversed.  That  portion  of 
the  charge  referred  to  by  the  presiding  justice  would,  I  think,  be  likely  to 
mislead  tbe  jniy.  Beaides,  I  am  of  the  opinion  that  the  trial  court  improp- 
erly, under  tbe  clrcumstancee  of  this  case,  allowed  the  letter  of  1888  to  be  read 
by  plaintiffs  counsel  to  the  Jury  at  the  opening  of  tbe  case. 

iiABOts,  J.,  {dUaenUnff.)  The  only  ground  of  reversal  upon  which  a  ma- 
jority of  the  court  agree  is  that  the  exceptions  taken  by  the  defendant  to  the 
portion  ctf  the  charge  quoted  tn  the  opinion  of  the  presiding  justice  were  well 
taken.  Tbe  whole  of  tiie  charge  upon  that  subject  was  as  follows:  **€fmtl»' 
RWfiq^  thtJury:  A  man  has  tbe  *  natural  rigbt,'  as  it  is  called,  to  protect 
himself,  to  fight  fbr  bis  protectimi.  He  has  the  right,  the  natux^  r^t,  to 
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protect  hta  person,  to  protect  his  property,  to  protect  bis  repntatlon.  TTriten 
upon  social  science  say  that  when  a  man  enters  civilized  society  he  surrenders 
this  right  of  protecting  himself,  his  person,  his  property,  and  his  reputation, 
fn  consideration  of  tbe  agreement  of  society  or  the  gOTernment  to  protect 
him.  Therefore,  the  citizen  has  a  lawful  right,  and  a  right  founded  upon  a 
oonsideratiOD.  to  call  upon  the  government  and  the  laws  of  bis  country.  If  fas 
is  assaulted  in  his  person,  in  his  property,  oz  his  reputation,  to  call  f^r  pn>> 
tectlon.  It  would  be  a  worthless  government  which  did  not  proteei  its  citi- 
zena.  A  government  extends  thesgis  of  its  protection  over  all  citizens  alike; 
over  the  high  and  the  low,  the  rich  and  tbe  poor,  the  moral  and  the  Immoral. 
Every  citizen  has  the  same  right  to  come  into  court  and  demand  the  same 
protection.  So,  gentlemen,  It  Is  our  duty,  it  is  your  duty  as  Jurors,  to  extend 
this  protection,  not  only  to  tbe  man  who  is  poor,  not  only  to  the  man  who  is 
ignorant,  but  the  meanest  man  In  your  county,  in  your  state,  has  the  same 
right  as  the  best  citizen  to  come  into  court,  and  you  have  got  to  give  blm 
just  the  same  pn^tion.  Let  me  lllnstrato  this  by  referring  to  a  ease  which 
was  tried  before  me:  A  man  in  Broome  county  sued  a  bndge  company  In 
Xew  Jersey  for  negligence,  In  consequence  of  which  a  guy-rope  broke  while 
they  were  erecting  a  bridge,  and  knocked  him  off  from  an  abutment  19  fM 
In  height.  To  save  himsSf,  ho  vrhlrled  about  as  he  was  stnu^,-  and  Jumped, 
striking  upon  his  feet.  He  was  made  a  cripple  for  life.  Upon  Uut  trial  the 
defense  sought  to  show,  and  did  show,  that  the  reason  why  that  man  was 
crippled  for  life  was  because  hs  was  badly  diseased  with  syphilis,  claiming, 
for  that  reason,  they  were  not  responsible  for  tbe  damages  in  that  ease. 
After  some  examination  of  the  quesUon,  I  instructed  tbe  Jury,  and  found  my- 
self thoroughly  backed  up  by  the  court  of  appeals,  that  It  was  not  for  the  de- 
fendants in  that  action  to  punish  that  man-  for  his  sins  against  God  or  against 
society.  He  was  entitled  to  the  same  damages  as  if  bis  life  bad  been  a  moral 
life;  and,  more  than  that,  if  by  reason  of  bis  own  vices  he  was  In  suoh  a  con- 
dition that  his  damages  were  greater  than  tta^  would  otherwise  have  been, 
he  was  entitled  to  recover  greater  damages  than  if  he  had  hem  a  sound  man. 
Applying  this  principle  to  this  case,  if  Lucien  Graodall  Is  a  lecherous  man. 
If  he  is  an  immoral  man  in  bia  relatious  with  women,  and  he  has  any  ohar> 
acter  left  besides  that,  he  Is  entitled  to  have  it  protected.  If  be  is  a  liar  and 
a  Bcoundrel,  and  Is  not  an  impare  man,  be  ts  entitled  to  be  protected;  and  it 
is  your  duty,  and  it  is  my  duty,  to  protect  him.  It  is  a  solemn  duty,  and  you 
must  not  l>e  carried  away  by  passion  or  prejudice;  but  remember  that  the 
beauty  of  our  law,  the  purity  and  Integrity  of  our  courts,  consist  in  equaland 
exact  justice  to  every  suitor  who  comes  Into  court."  To  this  portion  of  the 
charge  tbe  following  exceptions  were  taken:  "We  except  to  that  portion  of 
the  charge  about  the  case  of  negligence  mentioned  by  the  court  as  proper  to 
this  case,  and  wbatthe  court  said  upon  that  subject;  also,  where  the  court 
said  that  *  if  Lucien  Crandall  is  a  lecherous  man,  and  he  has  any  cliaracter  be- 
sides that,  be  had  a  right  to  protection,'  etc.,  ■  and  your  duty  is  an  Important 
duty,*"  etc.  Frcm  a  careful  examination  of  tbe  whole  charge,  It  seems  to  ms 
that  the  manifest  purpose  and  effect  of  this  portion  of  it  was  to  impress  upon 
the  jury  the  duty  of  determining  the  question  of  the  defendant's  liability 
from  tbe  evidence,  uncontrolled  by  any  extrinsic  facts  or  oircurastances  whldi 
did  not  relate  to  the  libel  for  which  the  plaintiff  sought  to  recover  in  this  ao 
tion,  and  to  instruct  it  that  even  though  the  plaintiff's  character  was  not  pec^ 
feet  in  certain  respects,  it  did  not  bar  the  plaintlfTs  right  to  a  recovery  for  a 
libel  upon  his  character  In  other  respecte.  Tbe  language  of  the  court  In  ap- 
plying to  the  case  the  illustration  given  was:  "If  Lucien  Crandall  is  a  lech- 
erous man,  if  he  is  an  immoral  man  in  his  relatloiu  with  women,  and  he  has 
any  cbnracter  left  besides  that,  he  Is  enUtled  to  have  it  protected.**  Thus  the 
application  of  this  illustration  was  limited  to  the  statement  that  a  person  who 
bus  any  character  left  may  maintain  an  action  for  an  injury  to  it,  altboagk 
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Uft  diarai^  In  other  rapecto  may  nab  be  parfeot.  As  thns  limited  It  was 
not.  I  think,  the  subject  of  a  valid  exception.  It  will  be  observed  that  tba 
coart.  ID  this  portion  of  the  ohai^  was  not  discussing  the  question  of  the 
amount  of  damages  which  the  plaintiff  might  reoovcr,  but  was  simply  In- 
Btructiog  the  jury  as  to  the  right  of  the  plaintiff  to  maintain  the  action,  his 
right  to  ccHoe  into  court  and  seek'  redress  for  such  injury  as  he  had  actually 
austained.  I  can  diacover  no  reason  for  holding  that  this  portion  of  the 
charge  waa  erroneous,  nor  do  I  think  it  "  was  calculated  to  withdraw  tbe 
mind  of  the  jury  nside  from  the  proper  rule  in  respect  to  damages. "  The 
court  in  another  portion  of  the  charge  instructed  the  jury  upon  the  question 
of  danttBgea.  If  the  charge  upon  that  question  was  not  full  enough,  or  was 
in  any  way  unsatiafaotory  to  the  defendant,  he  should  have  requested  the 
ooorfe  to  eha^  men  fully  upon  tbe  qnestioii  or  ezeepted  to  that  portion  of 
tbe  charge  as  mode. 

On  tbe  trial  Mr.  Courtney,  the  plaintiff's  counsel,  proposed  to  read  a  letter 
written  by  the  defendant  under  Ute  date  of  Maroh  21,  1883.  This  letter  was 
partially  set  out  in  tbe  complaint,  and  set  out  in  full  in  the  defendant's  an- 
swer. When  the  plaintiff  proposed  to  read  the  letter  tbe  defendant's  coun- 
sel aald:  "The  letter  be  proposes  to  read  is  barred  by  the  statute,  and  we  will 
oliject  to  its  being  read  in  tbe  case,  and  we  object  to  it  until  it  Is  admitted  In 
the  case.  We  object  to  their  reading  the  letter  in  their  opening.  We  do  not 
object  to  their  stating  what  they  propose  to  prove.  Tha  Court.  Of  course,  If 
tliis  evidence  is  inoompetent  to  go  to  the  jury,  the  court  ought  not  to  permit 
it  to  be  gotten  before  the  jury  by  indirection,  or  by  tbe  reading  of  it  in  the 
<^)«iliig.  It  Is  difficult  for  me  to  say  whether  this  can  be  given  before  the 
jury  or  not,  until  the  question  arises.  Plaintiff's  Oounael.  It  is  set  up  In 
tbe  anewer  In  full.  Ths  Court.  You  may  read  the  answer.  2>^mdanVs 
Couiuel.  We  except  to  the  ruling  of  the  court  permitting  them  to  read  the 
answer.  The  Court.  It  Is  stated  by  the  counsel,  and  conceded,  that  this  mat- 
ter is  set  up  In  tbe  answer,  and  is  justified  by  the  special  plea  of  justification 
ia  the  answer.  J>^*ndanC»  Oounul.  And  also  that  the  statute  of  Umlta- 
Uons  ia  eet  up  against  it.  (Answer  read  to  jury.)"  I  do  not  think  it  can  be 
properly  s^d  that  this  ruling  waa  erroneous,  or  that  the  court  abused  its  dis- 
cretion in  pertnitting  tiie  plaintiff  to  read  the  defendant's  answer  in  opening 
Uie  caae  to  the  jury.  The  correctness  of  this  ruling  seems  to  be  fully  sue- 
tained  by  tbe  authoritiea.  Titddle  t.  Pretidmt,  etc.,  116  N.  T.  416.  22  K. 
£.  Itep.  700;  HoliMa  v.  J<mea»  24  N.  E.  Bep.  701.  Tbeee  Tiewa  lead  me  to 
diaseat  Uotn  the  epintau  of  my  brethren  in  this  ease. 


HiLLTXB  V.  Yahdewathb  tt  at, 
(fluprme  CMtrt^  fipaoiat  Ttrott  IStmo  Fofk  Oounti^  /ulj,  UQOl) 

AmAi^RnauBimh-RaTmiif  or  Bmittitub. 

A  motion  at  speoiRl  tenu  to  vacate  the  JadKmrat  ratered  on  tbe  iwnUMtur  Iron 
tbe  ooort  of  epimalA,  and  to  retnrn  the  remiUitiufr  to  the  oourt  of  appeals  for  the 
tnupose  of  reargument,  will  not  be  granted,  on  the  groands  that  a  majority  of  the 
jodgcs  of  the  ooart  of  appealB  did  not  unite  tn  a  single  oplaton,  and  that  one  of  the 
Jnues  was  abaeat  daring  part  of  tbe  argumeut.  but  it  Is  evtdwt  that  the  point  on 
whw  the  roargnment  1*  eonght  was  oonaidered  by  tbe  dlflarent  iudgsa,  and  It  ap< 
peaz*  that  tbe  absent  judge  wrote  a  separate  opinion,  placing  his  vote  npmi  toe 
point  in  qnestton,  as  such  motion  wlU  be  granted  only  when  tbe  ooort  of  ap- 
SKpgsssss  a  wtiwftgaesa  or  deslie  that  tbe  remittUur  shall  be  reenmed. 

At  cbionben.  Action  by  Adelaide  E.  Hillyer  against  Susan  E.  Yande- 
water  and  otbera.  Motion  to  vacate  judgment  entered  upon  nmittitnrt  and 
for  retnrn  of  renittitar  to  the  court  oC  i^peals.  7or  qptnlm  of  Uia  ooort  of 
^HMHls,  see  24  N.  E.  Bep.  999. 

TkaoOon  J*,  if  <Uer.  foe  plaiaftifl.  X,  S.  JBmmmIZ,  for  dafendantl. 
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AxDBEire*  J.  ThlB  action  m  MeA  at  apedal  tenn,  and  Jodgmant  ebd- 
dereddismiulnff  the  complaint.  Fiom  aacb  judgvwQt  an  appeal  waa  taken 
to  the  general  term*  whloh  affirmed  the  jodgment.  An  appeal  waa  then. 
taken  to  the  oonrt  at  appeals,  wbieb  affirmed  the  Jodgmuita  o(  tbe  genual 
and  special  terms.  In  aooordance  wltSi  tb^  usual  praeUoe»  a  rmnttUtur  from 
tbe  court  of  appeals  was  aent  down,  and  judgment  was  entered  upon  It,  mak- 
ing the  judgment  of  the  oonrt  of  i4>peals  tbe  judgment  of  Uda  court.  A  mo- 
tion Is  now  made  for  an  order  vacating  aacb  last-named  jndgment,  and  direct- 
ing tbe  clerk  to  send  aueh  remitatur  to  the  clerk  ot  the  court  ot  appeals,  In 
luder  that  counsel  for  plaintiff  maj  be  enid>Ied  to  make  a  motion  before  the 
court  of  appeals  for  a  reargument.  An  applicaUon  almilar  to  the  preaent  one 
waa  made  to  the  general  term  of  the  sapwior  contt  in  the  oase  of  8Mm  v. 
Fam^a.'S  Santtf.  688»  and  the  questitm  as  to  the  power  and  dn^  of  the  in- 
ferior coj^rt  npon  suoh  an  applioati<m  was  thoroughly  considered  1^  Judge 
DuKt.  who,  speaking  fox  the  court,  held  that  tbe  snperior  oooit  bad  no  au- 
thority to  grant  suoh  on  api^lcatton  without  the  express  assent  or  direction 
of  the  appell^  court,  authenticated  by  its  certified  rule  or  order.  TIda  de- 
dslon  was  regarded  as  controlling  in.  the  case  of  Bogardut  v.  Manvfaeturing 
Co,,  1  Duer,  592i  and  the  case  of  Jarvia  Shaw,  16  Abb.  Fr.  416,  whidi 
easee  cune  before  tbe  qwdal  term  of  tbe  anpwior  oonrt.  The  same  ease  la 
alao  referred  to  with  approval  b7  Judge  Ikobaham,  who  delivered  tbe  opin- 
ion of  the  general  term  of  this  court  In  BHuwold  v.  HattiMt  16  Abb.  Pr.  41S. 
It  is  claimed,  however,  by  counsel  ft>r  the  plaintiff  that  tbese  cases  must  be  con- 
sidered as  ovwrnled  by  IFiImeft2tn^T.fotoI«r,16 Abb.Pr.(N.S.)86;  butthat 
caae  was  a  peculiar  one,  and  it  la  doubtful  whettiw  it  abould  be  regaided  aa 
overruling  the  oases  above  cited.  An  attorn^  had  been  charged  with  miaap- 
propriittlon  of  money,  and  the  decision  had  gone  against  bim  in  the  courts  b^ 
low  and  in  the  court  of  appeals.  Thereupon  he  applied  to  ttie  court  of  ap- 
peals for  a  reargument,  and  It  waa  objected  that  the  application  was  too  late, 
as  tbe  nmiUitur  had  been  sent  to  tbe  court. below.  Tbe  matter  appears  to 
have  been  taken  under  advisement,  and  the  chief  justice  aubsequently  do* 
Uvered  an  opinion,  which  covers  sereral  pages,  which  was  to  tbe  effect  that 
the  previous  decisions  of  the  court  of  appeal  affirming  the  ordera  which  had 
been  made  in  the  courts  below,  were  erroneous,  and  that  there  ought  to  be  a 
reargument.  At  the  conclusion  of  his  opinion,  however,  he  stated  that  t^e 
objection  that  the  nmittitur  having  been  sent  to  the  court  below,  the  court 
of  appeals  had  lost  jurisdiction  of  the  case,  was  well  taken,  and  that  tbe  mo- 
tion must  be  denied  for  that  reason.  He  closed  his  opinion  with  the  follow* 
tng  observation:  "I  see  no  way  to  avoid  this  objection  unless  the  court  below 
should  see  fit  to  vacate  the.  filing  of  tbe  order.  In  which  oase,  perhaps,  we 
might  r^ard  it  as  though  the  act  bod  never  been  done,  but  the  proprlc^  of 
such  a  course  Is  entirely  discretionary  with  that  court. "  Thereupon  the  mo- 
tion was  denied,  but  without  prejudice,  and  without  ecota.  Sobaequently, 
the  defendant  applied  to  the  court  below  at  special  term,  upon  an  affidavit  and 
a  copy  of  said  opinion,  and  the  court,  after  bearing  counsel  for  b(Ah  partiaa. 
ordered  that  the  Qllng  of  the  Temitiitur  and  the  order  of  the  supreme  eonrt 
making  the  same  the  order  of  that  court  be  vacated,  and  that  the  clerk  return 
the  remittitur  to  the  court  appeals  for  its  further  action.  Thfa  having 
been  done,  a  second  motion  for  a  reargument  was  made  to  the  court  of  ap- 
peals and  granted,  and  the  orders  of  the  courts  below  were  reversed. 

It  is  to  be  observed  that  while  the  assent  or  direction  of  the  qtpeUate  coart 
to  the  return  of  the  remittitur  was  not  authenticated  by  any  rue  or  order, 
such  assent  was  authenticated  by  an  opinion  delivered  by  the  chief  judge  of 
that  court,  which  waa  presented  to  tbe  special  term  of  the  supreme  court 
when  i^jplication  waa  made  to  have  the  order  entered  npon  the  rmUtUUir 
vacated,  and  tbe  remittitur  itself  returned  to  the  court  of  appeala;  ud  I  have 
no  donbt  that  if,  la  any  caa^  the  court  of  appeals  sbrald.  In  any  mannw.  iu- 
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dicate  Its  desire  or  willingness  tliat  a  remittitur,  sent  down  and  filed  with 
the  county  clerb,  should  be  returned  to  tliat  court,  this  court  would  consider 
that  a  proper  case  was  presented  for  the  exercise  of  its  discretion,  and  would 
at  once  cider  any  judgment  or  order  wbicli  might  have  been  entered  upon  the 
remittitur  to  be  vacated,  and  the  remittitur  itoelf  to  be  returned  to  the  court 
of  appeals.  The  question  is  presented,  however,  in  oases  like  the  present  one, 
where  the  court  of  appeals  has  not  In  any  way  Indicated  its  desire  or  willing, 
nesa  that  the  remittitur  should  be  returned,  what  principle  or  rule  shouKl 
govern  this  court  in  the  exercise  of  the  discretion  which  it  undoubtedly  po^ 
aessee?  It  certainly  will  not  be  claimed  that  the  judgment  entered  upon  the 
mnittitw  should  be  vacated  and  the  remittitur  returned  to  the  court  of  ap- 
In  every  ciise  where  the  attorney  of  the  defeated  party  states  that  he  de> 
sires  to  apply  to  the  court  of  appeals  for  a  reargument.  Such  an  exercise  of 
discretion  would  be  disrespectful  to  the  court  of  appeals,  and  very  unfair  to 
the  successful  parties.  If.  then,  such  discretion  is  not  to  be  exercised  In  every 
case  where  an  application  of  this  kind  is  made  by  an  attorney  of  the  defeated 
party,  in  what  case  should  it  be  exercised?  The  attorney  for  the  plaintiff 
claims  that  the  question  Is  not  to  be  determined  by  considering  whether  or 
not  it  is  probable  that  the  conrt  of  appeals  will  direct  a  reargumuit;  but.  un- 
less that  featnte  of  the  matter  is  to  be  taken  into  consideration,  I  am  at  Ion 
to  know  what  principle  or  rnle  Is  to  be  applied  in  disposing  of  such  an  apidi- 
eatlon  as  this.  IS,  in  any  case,  In  view  of  what  the  court  of  appeals  Iiaa  said 
as  to  the  gronnds  upon  which  rearguments  would  be  ordered,  there  appears 
to  be  tome  chanee  that  the  party  applying  may  secnre  a  teargummt  in  his 
ease.  It  would  seem  to  be  a  reasonal^  exerdae  of  ffiscretion  to  vacate  the 
judgment  and  dlreet  the  clerk  to  return  the  remitHtur;  if,  trawerer,  in  view 
vt  the  decisions  of  the  court  of  appeals  in  relation  to  reargnments,  there  ap- 
pears to  be  no  possibility  that  a  reargument  vlU  be  directed.  It  seems  to  mo 
that  an  ^ipllcatlon  to  vacate  the  judgment  and  return  the  remittitur  sbonUI 
not  be  granted.  In  Xount  v.  MiteheU,  82  K.  T.  702,  the  court  of  appeals 
said:  "Motions  for  rea^ument  should  be  founded  on  papers  showing  clearly 
that  some  question,  decislre  of  the  case  and  du^  submitted  \xy  the  oounsel, 
baa  been  overloc&ed  by  the  oourt,  or  that  the  decision  Is  In  conflict  with  an 
exprcH  statute,  or  with  a  controUlng  dedslon  to  which  ttie  attention  of  UkS 
court  was  not  drawn,  throogh  the  neglect  or  Inadvertence  of  connsd."  In 
Marine  ITat,  Sank  v.  National  City  Bank,  59  N.  Y.  78,  AixsH,  J.,  said: 
"This  court  proposes  to  adhere  to  the  rule  In  Mount  v.  Jf^teAeS,  ^  K.  T. 
702.  and  motions  for  reargument  will  not  be  entertained  unless  broni^ 
within  It."  The  same  doctrine  was  repeated  In  Bank  v.  Btmsikw,  72  a. 
T.  259. 

In  the  present  ease,  so  far  as  I  ean  discover  from  the  moving  p^Mn,  the 
only  grounds  upon  which  the  application  Is  made  are:  f  1)  That  a  majority 
of  the  judges  of  the  court  of  appeals  did  not  unite  In  a  single  opiidon;  that 
while  the  opinion  written  by  Judge  FmoH,  who  wrote  for  affirmanoe.  was 
conourred  In  by  Chief  Judge  Buobb  and  Judge  Aitdbews,  Judge  Gbat,  who 
also  wrote  for  affirmance,  delivered  an  opinion  placing  fate  vote  upon  a  dif- 
ferent ground  ftom  that  taken  In  the  opinion  written  oy  Judge  Fxnoh;  and 
(2)  that  Judge  Obat  was  not  present  duiing  ttie  whole  of  the  oral  argument 
EMfore  tlie  oonrt.  The  grounds,  therefore,  upon  which  the  attorn^  proposes 
to  move  torn  reargument.  are  not  among  those  mentioned  in  Mtnmt  t.  JfiUoA- 
«fl,  wpra,  and  as  the  court  of  appeals  has  repeatedly  declared  that  mo- 
tions tor  reai^ument  will  not  be  entertained  unless  brought  within  that  eaae^ 
It  Is  impossible  to  escape  the  conclusion  that  the  motion  for  a  reargument  in 
this  case  will  not  be  granted.  It  is  also  to  be  obserred  that  this  case  evidentty 
received  the  moat  careful  and  thorough  ronalderation  in  the  oonrt  tA  apperis. 
The  case  was  held  under  consideration  for  seyeral  mtrnths,  and  Uiree  opinions 
w«e  delivered,  and  tliose  optntms  plainly  show  that  the  different  views  en- 
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tertalnad  by  tbe  Jadgea  were  Ui«  sabject  of  ooiuidersble  discnssloD  hj  them. 
Judge  QalY  states  in  bis  opinion  that  he  placed  Ids  vote  upon  the  gi-ound 
that  tbe  disposition  of  tbe  residuary  estate  can  be  upheld  and  effectuated  bj 
tbe  executors  under  a  power  In  trust.  The  question  whether  there  was  a. 
power  in  trust  was,  it  appears,  discussed  In  the  printed  points  of  both  parties, 
and  that  question  evidently  was  the  subject  of  consideration  and  discussion, 
for  Judge  Finch  in  his  opinion  says:  "I  have  not  been  able  to  satisfy  myself 
that  the  testatrix  failed  to  create  a  trust  by  tbe  terms  of  her  devise  to  her 
executors,  and  gave  merely  a  power  in  trust  which  was  sufficient  for  all  tbe 
pnrposes  of  the  will.  I  admit  that  very  much  may  fairly  be  said  in  aupport 
of  that  consideration;  but  since  I  tiave  reached  tbe  oo^nalm  that  tbe  urust. 
if  created,  was  valid,  and  did  not  unduly  suspend  the  power  of  alienation.  I 
prefer  to  put  my  opinion  and  my  vote  upon  that  basis. "  Tbe  New  Toric  Be- 
ports  are  full  of  cases  in  which  the  judgments  of  tbe  lower  courts  have  been 
affirmed  by  tbe  court  of  appeals  where  several  opinions  have  been  delivered 
In  the  latter  court,  and  where  the  grounds  npon  which  tbe  affirmance  was 
based  were  as  dissimilar  as  those  ass^ned  in  the  present  case;  bat  I  doubt 
whether  any  counsel  bas  ever  ventured  to  apply  tio  that  court  for  a  reargu- 
ment  upon  that  ground  alone.  If  such  application  ever  has  been  made,  I  am 
very  certain  that  it  has  been  denied.  And  in  view  of  the  fact  that  the  ques- 
tion whether  the  will  contained  a  power  in  trust  was  discussed  upon  the 

glints  of  both  parties,  was  evidently  considered  by  the  different  Judges,  and 
lat  Judge  Gbay  has  written  a  separate  opinion  placing  bia  vote  upon  tbe 
ground  that  tbe  will  did  contain  such  a  power,  I  tbinlc  that  for  this  coart  to 
now  vacate  its  judgment,  and  direct  the  clerk  to  return  the  rMitUtur,  npoa 
the  ground  that  Judge  Qbat  did  not  bear  tbe  whole  of  the  oxal  argument  of 
appeUant's  counsel,  would  be  disrespectful  to  the  court  of  appeals,  and  unfair 
to  tbe  sueoesBf  ul  party*  The  nwtion  will  be  denied,  with  $10  oorts* 


(Suprtme  Court,  General  Term,  Fourth  Department   Jolj  1,  IMWl) 

jmjjnTT— FiuMWDiHQS  TO  Bet  Abwm  CouuBSioir— Gosn. 

ItlH  within  the  dlsereMoD  of  tiiB  ooart  to  award  taxable  oosts  to  BB  attorney  who 
appears  for  a  InoaUe  in  prooeedlngs  to  set  aside  a  eommlaslQB  la  biaaqf .  lunar, 

J.,  dlueoUng. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Qeorge  C.  Carter  against  Emily  P.  Beckwlth  and  others  to  set 
aside  a  commission  In  lunacy.  Judgment  for  pliUntiff  was  entered  on  the  re- 
port of  the  referee  In  Onondaga  oounty,  and  defendants  appeal.  Fw  dedUon 
of  the  court  of  appeals,  see  10  K.  E.  Bep.  350. 

Argued  before  Hardin,  P.  J.,  and  Mbbwih  and  Mabtin,  J  J. 

John  Latuinff,  for  appellants.   P.  C  /.  X>e  AngeliSt  for  respondeat 

Hardin,  P.  J.  I  think  the  rule  laid  down  by  the  chancellor  In  JSeConftZin, 
8  Fnige,  450,  should  be  applied  In  this  case.  The  court,  as  a  matter  dis- 
cretion, might  have  awarded  taxable  costs  to  the  attorney  who  appeared  and 
acted  for  tbe  lunatic,  and  such  award  might  have  been  given  upon  motion. 
Under  tbe  circumstances  of  this  case,  I  am  In  favor  of  reversal,  and  a  new 
trial,  unless  tbe  plaintiff  aliall  stipulate  to  reduce  tbe  damages  and  judgment 
therefor  to  the  sum  of  $173.63,  as  of  the  date  of  the  referee  s  report.  If  such 
stipulation  shall  be  given  in  20  days,  and  filed  with  the  clerk  of  Oneldaoonnty, 
then  the  Judgment  as  so  reduced  and  modlAed  should  be  affirmod,  withoofe 
costs  to  either  party  upon  ttiis  appeaL 

Mebwxk,  J,,  ooncuis. 
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Mahtin,  J.,  (dUmnHng.)  The  qnestlon  whether  plaintiif  aboard  be  al- 
lowed coata  of  tiie  pioceedlngs  to  set  aside  the  commission  in  Inoacj  was  in 
the  discretion  of  tbe  court.  The  question  was  referred*  and  the  special  term 
cooflrmed  the  report  of  tbe  referee*  and  allowed  costs*  but  the  general  term 
reversed  tbe  action  of  the  specdal  twta,  and  held  that  oosta  shoold  not  baT« 
been  allowed.  I  thinb  we  should  follow  the  decision  of  Uie  general  term. 
Moreover,  I  think  tbe  evidence  does  not  sustain  tbe  flndlngs  of  the  referee 
that  the  plaintiff  acted  in  good  taith  In  commencing  such  proceeding.  I  am 
tbenfora  of  the  oidaltm  tut  tbe  Judgment  should  be  revemed. 


JFKXTOSfm  0.  HoiJ)SH  et  a^ 

(SupTMM  Court,  Oensral  Ttrm,  f^fth  DesKHtmmtt.  June  90, 180a} 

Ooew  Ajfkal-Bowd. 

Id  an  action  on  a  oontraot  of  gnoranty  against  ahiiBband  and  wife,  they  anawerei 
separately,  \3xe  same  attorneys.  Judgment  was  rendered  dismuslng  the  oon^ 
plaint,  and  awarding  a  single  hul  of  ooBts  to  defendants.  On  appeal,  tbe  Judgment 
was  affirmed  as  to  the  wife,  without  oosta,  and  rBTOTBOd  as  to  the  hnsband.  Heid, 
that  tbe  wife  was  entitled  to  maintain  an  action  on  the  m>psatbond  tot  tbe  ooets 
awarded  In  the  oourt  below. 

Appeal  from  special  term. 

Action  by  Catherine  Frltcbie  against  Erastns  F.  Holden  and  others.  Jad^ 
ment  was  given  for  plaintiff,  and  defendants  appeaL 

Argued  before  Dwiqht,  P.  J.,  and  Maoohbbs  and  Coblbtt,  JJ. 
W,  P.  ffoodelU,  for  appellants,    ffao.  F.  Teoman,  for  respondent. 

BwiOHT,  P.  J.  The  action  was  on  an  undertaking  on  appeal  to  the  court 
<»f  iqipeals.  The  appellant  was  tbe  plaintiff  in  an  action  against  one  Bnck- 
faard,  and  Oeorge  and  Cathertae  Fritcble*  the  latter  being  the  plaintiff  In  this 
action.  The  facts  appearing  by  the  complaint  and  answer*  all  of  which  were 
admitted, — the  former  by  express  admisdlon  of  the  answer*  and  the  latter  by 
tbe  demurrer* — were  as  follows:  The  action  in  which  the  appeal  was  taken 
was  on  a  contract  of  guaranty*  executed  by  the  three  defendants,  to  reoover 
a  debt  of  one  Florack*  allied  to  be  secured  thereby.  The  defendants  George 
and  Catherine  answered  separately,  by  the  same  attorneys,  settii^  up  sep»- 
iste  defenses ;  and  the  defendant  Buckhard  by  other  attorneys,  setting  up  the 
•ame  defense  as  the  defendant  George  Fritcbie.  On  the  trial  of  that  action, 
«  nmsuit  waa  granted  as  to  the  defendant  Catherine,  and  judgment  was  di- 
rected in  favor  of  tbe  other  defendants;  bat  the  entiy  of  Judgment  as  to  all 
three  was  stored  pending  a  motion  for  a  new  trial  on  exceptions  ordered  to  be 
beard  in  the  flnt  instance  at  general  term.  86  Hun,  57.  That  court  denied 
the  motion  for  a  new  trial,  and  ordered  judgment  for  the  defendants*  accord- 
ing to  tbe  directions  given  at  the  circuit*  and  judgment  was  afterwards  en- 
tend  dismisaing  tbe  complaint  as  to  all  tbe  defendants*  and  awarding  one 
bill  of  costs  to  George  and  Catherine  Fritcbie,  and  one  to  the  defendant  Buck- 
bard.  From  Uuit  judgment  the  plaintiff  appealed  to  the  court  of  appeals,  and 
gave  the  usual  undertaking,  with  the  defendants  in  this  action  as  sureties; 
upon  which  this  action  was  brought.  The  court  of  appeals  aflSrmed  the 
Judgment  appealed  from  as  to  tbe  defendant  Catherine  Fritcbie*  without  costs* 
and  rereiBed  it  as  to  tbe  defendants  George  Fritcbie  and  Buckhard.  and.  as 
to  them,  ordered  a  new  trial,  with  coats  to  abide  the  event.  21  N.  £.  Bep. 
156.  Tbe  only  question  in  Uils  case  is  whether,  under  the  judgment  of  tbe 
oonrt  of  appeals,  Catherine  Fritcbie  was  entitled  to  recover  the  single  bill  of 
costs  awarded  to  her  and  George  Fritcbie  by  the  judgment  of  the  supreme 
court.  If  so.  then  the  complaint  stated  a  cause  of  action,  and  the  answer 
interposed  no  defense,  and  the  demurrer  to  the  latter  pleading  was  properly 
sustained.  We  think  there  was  no  error  in  tbe  findings  and  decision  of  tbe 
^eelal  turn  to  that  efffeot.   The  aation  in  irUcta  the  Judgment  was  rendered 
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was  for  tb«  recovwj  of  mone^  only,  and  Uia  detodant  OaUiMnet  opon  the 
rendering  of  final  judgment  therein,  as  to  her,  was  entitled  to<MMtit  of  course, 
(Code  (KtII  Ftoc.  g  3229.)  although,  for  the  reason  thatahe  and  her  huiband 
answered  by  the  same  attorneys,  only  erne  bill  of  costs  was  awuded  to  both. 
The  dlre(^oii  of  the  judgment  of  the  comrt  of  appeals  that  tiiat  affirmance  of 
the  judgment  In  favor  of  Catherine  ahoold  be  **  without  oosts, "  related,  aooee- 
sarUy.  to  oosts  in  that  oonrt,  (SttUn  QfCharttit  t.  KOlf/,  68  N.  T.  628;  In 
re  WaUr  Com'n  qfAnuterdam,  104  K.  X.  677, 10  K.  £.  Rep.  646.)  as  did 
the  direction  tbat  the  rerersal  <rf  the  judgment  against  the  othw  dnendute 
should  be  with  costs  to  abide  the  OTcnt  ot  a  new  trial.  The  judgm«it  In 
favor  of  George  and  (ktherine  for  a  single  bill  of  coats,  being  affirmed  as  to 
Catherine,  and  reversed  as  to  George,  became «  judgment  in  fovor  of  Cathev^ 
Ine  alone,  and  It  was  her  right  to  enforce  it  for  her  own  benefit.  Johtutoru 
T.  Conner,  18  Civil  Proc  B.  19.  In  the  case  cited,  it  was  held  that,  "where 
a  joint  judgment  in  ftivor  of  two  defendants  is  affirmed  as  to  one  ot  them, 
and  reversed  as  to  the  other,  the  latter,  by  force  of  the  decision,  eeaaes  to  havo 
any  proprietary  interest  therein;  bat,  as  to  the  other  party.  It  remains  unim- 
paired, and  in  full  force,  and  he  has  power  to  enforce  the  judgment,  and  Is 
entitled  to  maintain  an  action  opon  an  undertaking  given  by  his  0[^nent 
opon  appeal  therefrom."  The  judgment  of  the  special  term  shoatd  be  af- 
firmed.  All  ooncar. 


(UitNAeHAN  9t  ol.  e.  BxFOBTEBs'  ft  Fbodvosbs*  Oil  Go..  limited. 

(9ttipreme  Court,  General  Term,  FirH  Deportment  June  e,  UNl) 

Warn— SiBvioB  ov  Process  ov  CoRPOBATioira— Dibbctobb. 

The  board  of  directors  of  a  domestlo  corporation  organited  under  Lawe  N.  T, 
isn.  o.  611,  iMssed  a  resolatlfln  to  transfer  all  Its  properbr  to  the  stockholdera,  wIm 
tben  KirrenQered  their  stoolc  There  were  no  f  ormsl  restenaUons  the  dlnoton, 
bat  (he  president  declared  at  the  lAose  of  the  meetlne  that  there  were  no  lonfcer 
any  directors  or  stockholders,  and  "we  hare  forever  dissolved. "  No  farther  meet- 
ing or  election  was  held.  Held,  that  the  directors  oontinned  in  their  offlolaL  o»- 
paaty,  and  that  process  antnst  the  corporation  oonld  pn^wrly  be  served  on  thaai, 
andar  Code  avU  Proa  N.  x.  S  4B1,  authorisiag  service  on  a  director. 

Appeal  ftom  special  term,  New  York  county. 

Action  by  James  L.  Carn»ghan  and  another  against  the  Exporters*  is 
Producers'  Oil  Company,  Limited.  Defendant  having  moved  to  srt  aside 
service  of  summons,  the  matter  was  refwred  to  Wuxjam  B.  HoBMBLOwn, 
Esq.,  who  filed  the  following  opinion: 

"It  Is  referred  to  me  1^  an  order  entered  herein  on  the  27th  day  of  Jan% 
1889,  to  determine  and  report  to  the  court  upon  the  question  of  fact  whether, 
at  the  time  of  the  service  of  the  summons  and  complaint  herein  upon  WUW 
lam  B.  Lyon,  he  was  the  president  or  other  head  of  the  corporation  defend- 
ant, the  secretary  or  clerk  to  the  same,  the  cashier,  the  treasurer,  or  a  dire<^r, 
or  managing  agent.  Testimony  has  been  taken  before  me  from  which  the 
following  facts  appear:  The  summons  and  complaint  in  this  action  were 
served  on  William  Boscoe  Lyon  on  May  23,  1^9.  No  other  service  on  the 
defendant  Is  claimed  by  plaintiff.  The  defendant  is  a  domestic  corporatiOQ 
organized  under  the  act  known  as  the 'Business  Corporation  Act,' (X<aws 
1875,  c.  611.)  At  the  first  annual  meeting  of  the  stockholders,  held  April 
14,  1880,  Mr.  Lyon  was  elected  a  director  •  to  serve  for  one  year  from  date.* 
A.t  a  meeting  of  the  board  of  directors,  held  the  same  day,  Mr.  Lyon  was  ap- 
pointed secretary  of  the  company.  He  seems  also  to  have  been  av  oj^Mo 
treasurer  of  the  company.  On  the  26th  of  April.  1880,  a  meeting  of  tho 
boiird  of  directors  was  held,  at  which  the  following  resolatlon  was  adopted: 
•  Whereas,  Charles  T.  Carnaghan,  George  H.  Danforth,  WilUam  Boeeoe  Lyoa, 
and  Edward  M.  Danforth,  the  only  stockholders  of  tills  oompany,  havo  pnn 
posed  to  transfw  and  surrender  to  this  cnnpa^y  all  ttw  es^taUatbm  tbm 
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company  in  consideration  of  the  transfer  to  them  of  all  that  certain  leasehold 
estate  whlob  waa  assigned  and  conveyed  to  this  company  by  a  deed  of  assign- 
ment bearing  date  the  14th  d^r  of  August,  1879.  made  by  Charles  L.  Garna- 
ghan»  and  recorded  in  the  recorder's  ofBce  of  McKeen  coun^,  in  tbe  state  of 
rennsylvanla,  in  Miscellaneous  Book  J*  244.  etc>»  on  the  22id  d^  of  Deonn- 
ber*  1879,  together  with  all  the  flxturea  and  appurtenances  In  any  way  oon- 
neiAed  therewith,  or  belonging  thereto,  and  also  all  tbe  personal  property  of 
every  kind  and  description  on  the  said  leasehold  premises,  and  all  rights  con- 
nected therewith  belunglng  to  this  company,  including  all  oil  prodnoed  from 
the  said  property  since  the  Ist  day  of  April,  1880:  Resolved,  that  the  said 
proposition  be,  and  the  same  hereby  fs*  accepted,  and  the  piesideDt  Is  herat^ 
anthOTized  and  directed  to  execute  in  tbe  name  and  as  ue  act  of  this  com- 
pany, and  to  deliver  to  the  said  stockholders,  upon  the  surrender  by  them  of 
all  the  stock  of  tbe  company,  an  instrument  of  assignment,  conveying  and 
anlgning  to  ttiem  all  tbe  said  leasehold  estate  and  property  above  described; 
and  the  president  Is  specially  authorized  and  instructed  to  aflBx  to  such  instru- 
neiit  th6  corporate  seal  of  this  company.'  Tlie  property  mentioned  in  tbe 
resolution  was  all  the  property  of  the  company.  Pursuant  to  the  resolutlou, 
the  president  executed  an  instrument  of  assignment  to  the  stockholders,  as 
provided  by  tbe  terms  of  tbe  resolution,  and  the  proper^  was  delivered  to  tbe 
stockholders.  That  was  the  last  meeting  of  the  board.  There  was  never  any 
fuithw  meeting  of  tbe  stockholders.  On  tbe  minute  book  of  tbe  corporation 
there  i^iean  the  following  entry  made  by  Mr.  I^on: 

"  *  New  YoBKt  June  26, 1880. 

"  •  The  last  note  of  the  Ex.  A  Pro.  Oil  having  this  day  been  paid,  and  there 
being  no  more  oUigations  ctf  the  oompany,  or  claims  against  It,  and  having 
no  aaiirts  m  lialdll^,  the  tieaaarer  hereby  resigns. 

*'  'William  Bosoob  Lyon.' 

**The  by-laws  of  the  company  provide  that  the  term  of  office  of  the  directors 
<  shall  be  for  one  year.'  Mr.  Lyon  testified  that  he  never  exercised  the  func- 
tions of  director  or  treasurer  subsequent  to  June.  1880.  and  that,  at  the  meet- 
ing of  April  26th,  1880,  the  stock  was  all  turned  over  to  tbe  treasurer,  and 
caneeled.  and  pasted  in  the  stock-book,  and  since  then  there  has  not  beeu  a 
ahare  of  the  stock  outstanding.  Mr.  Lyon  further  testified  that  at  the  close 
of  that  meeting  al  April  26, 1880.  Mr.  Danfortb.  the  president,  aaid:  *  Gen- 
tlemen, now  we  are  no  longer  stockholders.  We  are  no  longer  directors, 
and  as  the  board  of  directors  we  have  met  for  the  last  time.  We  have  for- 
ever dissolved.'  No  entry  of  this,  however,  was  made  In  tbe  minutes  further 
than  as  above  set  forth.  Mr.  Lyon  deferred  noting  his  resignation  as  treas- 
urer until  the  26th  of  June,  1880.  because  that  was  tbe  day  the  last  note  bear- 
ing the  name  of  the  company  was  paid.  Since  then  he  Imb  never  acted  in 
any  capacity  whatever  for  tbe  company. 

"  On  this  state  of  facts,  tbe  question  arises  whether  Mr.  Lyon  was  an  officer 
or  director  of  the  defendant  corporation  on  May  28,  1889.  so  as  to  make  the 
service  upon  him  on  that  date  a  valid  aervlce  upon  the  company.  Tbe  ques- 
tion is  one  giving  rise  to  very  considerable  emburassment.  Section  481  of 
the  Code  of  Civil  Procedure  provides  that  service  of  the  summons  upon  a  do- 
mestie  corporation  *  must  be  made  by  delivering  a  copy  thereof,  within  tbe 
atate,  *  *  *  to  tlie  president  or  other  head  of  the  corporation,  tbe  secre- 
tary or  clerk  to  the  corporatton,  the  cashier,  the  treasurer,  or  a  director  or 
managing  agent.'  Tbe  statute  under  wliich  this  corporation  was  organized 
provides  Chat  the  by-laws  of  tbe  corporation  shall  provide  the  number  of  the 
directors,  and  their  term  of  office,  •  which  shall  not  exceed  one  year,'  (Laws 
1875.  c  611,  §  6.)  Tbe  statute  further  provides  that  the  directors  shall,  at 
their  election  *  and  throughout  their  term  of  office,'  be  stockholders  to  at  least 
the  extent  of  five  sbarea,  *  and  shall  hold  their  offices  until  their  saocessors 
are  obosm.'  SaoUon  10.   *  When  aaj  raoan^  shall  occur  among  the  direct- 
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on  by  death,  resignstion,  or  otherwise^  it  shall  be  filled  for  the  remaloder  of 
the  year  in  euoh  manner  at  may  be  proTided  for  by  the  by-laws  of  euch  cor- 
poration.' Section  26.  *  In  case  it  shall  happen  at  any  time  that  an  electfoa 
of  directors  sliall  not  be  made  on  the  day  designated  by  the  by-laws  of  said 
corporittion.  when  It  ought  to  tiave  been  made,  the  corporation,  for  that  rea- 
son, shall  not  be  dissolved,  but  it  shall  be  lawful,  on  any  other  day  within 
three  months  tliereafter,  to  bold  an  election  for  dtrectors,  upon  service  of  no- 
tice upon  the  stockholders  thereof,  respectively,  in  the  manner  provided  in 
section  5  of  this  act;  and  all  acts  of  directors  shall  be  valid  and  binding  aa 
against  such  corporation  nntll  their  successors  shall  be  elected.*  Sedion  27. 
It  is  quite  clear  that  there  was  no  legal  dissolation  of  the  company.  The 
steps  taken  for  that  purpose  were  wholly  ineffectual.  *  An  ordinary  business 
corporation  may  cease  to  do  business,  and  wind  up  its  affairs,  whenever  a 
majority  of  the  stockhoiders  deem  this  to  be  advisable;  hot  the  franchises 
conferred  upon  the  shareholders  by  the  state  are  not  extinguished  by  a  man 
cessation  of  business  thus  brought  about.  The  company  still  oonUnaes  to 
be  a  corporation  in  the  eye  of  the  law,  and  may  sue  and  be  sued  iu  that  ca- 
pacity; and  it  Is  possible  that  a  corporation  which  has  voluntarily  ceased  to 
do  business,  and  sold  out  its  property,  may,  in  certain  cases,  reorganise  and 
begin  its  business  anew,  if  this  appear  desirable  to  a  majority  of  the  stock- 
holders.' 2  Mor.  Prlv.  Corp.  §  1004.  '  The  mere  fact  that  a  oorporation  has 
been  without  officers  or  organization,  and  has  performed  no  corporate  acts, 
during  a  number  of  years,  does  not  pnt  an  end  to  its  franchises,  although 
tills  may  be  a  good  ground  for  declaring  them  forfeited  by  judicial  proceed- 
ings. Thus  It  has  been  held  that  a  corpwation  which  had  Mdd  all  Ita  assets 
with  the  Intention  of  putting  an  end  to  its  business,  wirase  officers  bad  all 
resigned,  and  whose  stoolcholders  had  all  transferred  their  sbares  to  a  single 
person,  was,  nevertheless,  not  d]8Solved,  and  that  Its  corporate  existenos 
could  be  ended  only  by  Judgment  of  forfeiture,  or  by  a  surrender  accepted 
the  state.'  Id.  §  1011.  »ee,  also,  Kinoaid  t.  DtoineOe,  59  N.  T.  548.  It 
follows,  therefore,  that  this  defendant  corporation  la  still  in  existence,  and  is 
theoretically  capable  of  suing  and  being  sued.  The  question,  however,  r^ 
mains  whether  Mr.  Lyon  had  not  ceased  to  be  a  director  or  officer  before  the 
service  of  the  papers  upon  him.  The  authorities  seem  to  recognise  the  right 
of  a  director  to  resign  at  his  own  pleasure.  Brtue  v,  Piatt,  80  K.  Y.  379; 
Blake  v.  Wheeler,  18  Hun.  496;  CJUmdUr  v.  Hoag,  2  Hon,  613.  It  seems, 
too,  from  these  authorities  ttiat  it  is  not  necessary  that  the  reslgnatlcm  sboald 
be  formally  accepted,  or  that  a  successor  should  be  sleeted,  or  that  any  entry 
should  be  made  on  the  minutes  of  the  board,  in  order  to  make  the  resignation 
effectual.  Mr.  Morawetz,  in  his  work  on  Corporations,  (section  563.)  says: 
'  By  accepting  their  af^lntment  to  office,  the  directors  impliedly  agreed  ts 
perform  the  duties  which  are  incident  to  the  office,  so  long  as  their  ugvaey 
lasts.  But  they  may  ordinarily  terminate  their  agency,  at  any  time,  by  res- 
igmitlon.  This  right  seems  to  result  from  the  Implied  consent  of  the  cor- 
poration, for  It  is  evident  that  the  shar^olders  of  a  corporation  would  not 
desire  the  delicate  duties  which  devolve  upon  dtreotois  to  be  performed  by 
unwilling  agents.  Directors  who  wish  to  terminate  thdr  liability  to  perform 
the  datiee  of  their  office  should  express  their  wish  in  an  orderly  manner,  by 
resignation,  so  that  new  directors  may  be  elected.  But  It  seems  that,  if  a 
director  has  tendered  his  resignation  to  the  proper  authority,  he  cannot  be 
charged  by  reason  of  a  failure  to  act  as  director  thereafter,  although  the  res- 
ignation may  not  have  been  accepted.'  The  statute  under  which  this  corpo- 
ration  was  organized  recognizes  the  right  of  a  director  to  resign,  and  requires 
tiiat  the  by-lawsshatl  provide  for  Oiling  such  vaoanoy.  It  apparsitiy implies 
that  resignation  ipeo  faeto  creates  a  vacancy  In  tike  manner  as  death.  The 
provision  that  a  director  shall  bold  office  until  bis  successor  is  dsoted  ap^es 
uDly  to  dlrecton  holding  over  after  tbsir  tsrms  of  offisa  have  o^fod.  !■ 
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Sqtdns  T.  Biwon,  23  How.  Pr.  85,  It  was  held  that  a  trustee  ct  a  corpora* 
tion  organized  under  the  genwal  manufactnring  act  ot  1848  maj  resign  hll 
trusteeship,  and  on  bis  resignation  his  powers  and  duties  as  trustee  cease. 
WooDRiTFP,  J.,  says,  (page  44:)  '  If  a  trustee  of  such  a  corporation,  acting 
in  good  faith,  desires  to  terminate  his  official  term.  X  perceive  nothing  in  the 
nature  of  his  office  which  forbids  his  resigning.  *  *  *  The  fourth  seo- 
tion  of  the  act  expressly  contemplates  a  resignation  1^  a  trustee,  provides 
for  the  exigency,  and  so  impliedly  censures  it.  It  enacts  that  **whenany 
vacancy  shall  happen  among  the  trustees  by  death,  resignation,  or  othnrwlse, 
it  shall  be  filled  for  the  remainder  of  the  year  in  such  manner  as  may  be  pro- 
vlded  for  by  the  by-laws  of  said  company."  The  power  and  right  to  resign 
the  office  of  trustee  is  therefore.  I  think,  clear,  and  such  a  reslgnattOQ,  in  ths 
▼ery  terms  of  the  statute,  creates  a  vacancy.  With  such  resignation  the  pow^ 
era  of  the  resigning  trustee  cease,  and  it  would  seem  a  necessary  corollarj 
that  his  duties  also  cease.'  In  Smith  v.  Damtg,  64  How.  Pr.  320,  it  was 
held  that  the  directors  of  a  corporation  organized  under  the  act  of  1875  (ths 
▼ery  act  under  which  this  defendant  corporation  was  organized,)  may  resign; 
and  it  was  further  held  that  the  directors  of  such  a  corporation,  when  th^ 
And  thai  the  corporation  is  Insolvent;  that  Its  affairs  are  growing  worse  ev- 
erj  day;  that  the  danger  is  imminent  that  the  remaining  prop«rty  will  b« 
wasted,  leaving  the  bulk  of  its  creditors  unpaid, — may  lawfully  resign  for  the 
purpose  of  securing  a  fair  and  equal  distribution  of  the  corporate  property 
among  its  creditors,  and  such  resignation  becomes  effecUve  to  vacate  the  re> 
spectlve  offices  without  the  afllrmatlve  act  of  the  corporation.  This  decision 
holds  that  the  directors  may  resign  in  a  body,  but  it  seems  to  place  the  legalr 
ity  of  such  resignation  on  the  ground  *  that  the  motive  and  purpose  of  the 
resignations  in  question  were  proper.'  Page  S25.  Mr.  Morawetz,  in  the 
section  already  referred  to,  (1  Mor.  Priv.  Corp.  §  568.)  seems,  likewise,  to 
make  the  motive  and  purpose  of  the  resignation  a  test  of  its  legality.  He 
says:  *It  scans  clear,  also,  that  directors  cannot  terminate  their  agency,  or 
accept  the  resignation  of  others,  if  the  immediate  consequence  would  be  to 
leave  the  Interests  of  the  company  without  proper  care  and  protection.'  And 
again  he  says,  at  section  £64:  *  A  distinction  should  be  observed  between  the 
obligation  of  directors  to  act  as  agents  or  business  managers  of  the  corpora'- 
tion  and  their  obligation  to  perform  those  ministerial  duties  which  are  neces- 
sary to  perpetuate  the  corporate  organization.  Directors  cannot  divest  them- 
selves of  their  legal  atattu  as  part  ot  the  corporate  organization,  except  In  a 
manner  prescrib«l  by  law.  If  their  term  of  office  Is  fixed  by  the  charter  at  a 
definite  period  they  continue  legally  to  be  officers  of  the  company,  and  are 
bound  to  call  meetings,  and  do  such  other  ministerial  acts  as  are  necessary  to 
protect  the  corporate  organization  until  their  term  of  office  has  expired,  or 
their  resignation  has  been  accepted  by  competent  authority.  They  are  bound 
to  perform  these  dulles.  although  their  obligation  to  devote  themselves  to  the 
active  management  of  the  company's  business  may  have  teased.'  No  author- 
ities are  cited  by  Mr.  Morawetz  In  support  of  these  propositions.  They  would 
seem,  however,  to  be  founded  on  sound  principles,  as  the  directors  of  a  cor- 
poration certainly  owe  some  duty,  not  only  to  the  stockholders,  but  to  the 
state,  and  to  the  public  generally,  and  ought  not  to  be  allowed  to  resign  in  a 
tkody,  if  the  effect  of  the  resignation,  and  if  the  purpose  and  object  of  it,  were 
to  prevent  service  of  process.  However  this  may  be.  I  am  of  opinion  that 
there  was  no  legal  resignation  of  the  directors  in  this  case.  The  only  formal 
act  of  resignation  appears  to  have  been  the  resignation  by  Mr.  Lyon  of  his 
office  of  treasurer.  No  fonnal  resignations  by  the  directora  appear  to  have 
been  made.  The  testimony  is  that,  after  the  meeting  of  April  26,  1880.  at 
which  the  resolutions  for  winding  up  the  concern  were  passed,  Mr.  Danforth, 
tiie  president,  said:  *  Oestlempn,  now  we  are  do  longer  stockholders^  Ws 
■re  no  longer  directors,  and  as  the  board  of  directors  w«  have  met  for  ths 
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last  lime.  We  have  forever  dissolved.*  This  seems  to  have  been  merely  aa 
expression  of  opinion  on  the  part  of  Mr.  Danforth.  Whether  the  other  di- 
rectors acquiesced  in  it  or  not  does  not  appear.  Certainly  something  more 
formal  than  this  is  necessary  in  order  to  divest  a  director  of  bis  office  and  to 
relieve  him  from  his  liability  as  director. 

"Under  the  circumstances,  lam  of  the  opinion  that  the  dlre<^rs  of  the 
company  who  were  such  od  the  26th  of  April,  1880.  still  remain  such,  no  elec- 
tion having  siDce  been  held,  and  no  successors  having  been  elected,  and  no 
formal  resignations  having  been  made.  The  fact  that  the  directors  are  not 
at  present  stockholders  of  the  company,  having  surrendered  their  stock,  is.  Id 
my  jndgment,  Immaterial.  While  the  statute  requires  that  the  directors  shall 
be  stockholders,  tliese  directors  still  remain  de  /aoto  directors,  even  thuu^ 
they  may  have  nominally  parted  with  their  stot^.  In  fact  the  nominal  8ur> 
render  of  the  certificates  of  stock  is  of  slight  cousequence,  since  the  pn^>erty 
of  the  corporation  was  divided  among  the  stockholders,  and  they  still  remain, 
to  all  intents  and  purposes,  stockholders  of  the  corporation;  that  is,  the  par- 
ties in  interest  In  the  corporation.  The  certificates  are  mere  evidence  of  title, 
and  the  surrender  of  the  certificates  is  of  slight  consequence  on  this  question. 
What  would  have  been  the  consequences  if  all  the  directors  had  formally  and 
legally  resigned,  whether  any  service  oould  then  be  effected  upon  any  ooe 
which  would  be  effectual  to  give  jurisdiction  against  the  corporation,  or 
whether  a  receiver  would  then  have  to  be  appointed  in  order  to  give  any  rem- 
edy against  the  corporation  or  its  effects  to  any  creditor,  are  interesting  and 
difficult  questions.  It  is  sufficient,  however,  to  say  in  this  case  tliaU  in  my 
judgment,  the  questions  do  not  arise.  For  the  reasons  already  stated.  I  am 
of  opinion  that  William  Boscoe  Lyon  was  a  director  of  the  defendant  com- 
pany de/aoto,  and  within  the  meaning  of  the  Code  of  Civil  Frooedure,  at  tbs 
time  that  the  summons  and  complaint  was  served  upon  him  on  May  23, 1889.* 

The  order  was  denied  and  defendant  appeals. 

Argued  befoie  Van  Bruzit,  P.  J.,  and  Bbadt  and  Dahxbls,  JJ. 

ff.  £.  tiaattngi,  for  appellant.  /.  S.  Leavitt,  for  respondents. 

Feb  Curiam.  The  order  should  he  affirmed,  with  $10  costs  and  disbozss- 
ment8»  on  the  opinion  of  the  referee. 


(Supreme  Court,  Oeneral  Term,  Vtrat  Department  Jnne  8, 189Qi> 

L  UuinOlPAL  COHFORATIOIfS— FiAKS— COMHiaSIOITBBS'  RbPOST— RSTIBV. 

Under  Laws  N.  Y.  1881,  o.  523,  which  provides  for  the  appointment  of  oommls- 
■loners  to  acquire  land  for  publlo  parks  In  New  7ork  city  ana  Westohettor  oountj, 
and  which  declares  (section  9)  that  they  shall  be  allowed  for  neoasaaiy  olerk  hira, 
surveys,  etc.,  a  sum  allowed  by  the  general  term  of  thesnpfameocniTt  tntlMflni 
Judicial  district,  the  approval  of  a  surveyor's  bill  by  the  oommisdonars  la  not  eo» 
dnslve  or  final,  but  Is  subject  to  review  by  the  general  term. 

%.  Sams— SnxTiTOB'B  CoMPBifSATioM. 

The  surveyor  having  charge  of  part  of  tbe  work  rendered  a  bill  for  9100,008  fot 
his  own  Berrioes  and  that  of  ttis  subordinates,  which  was  approved  by  ttia  oommte- 
■loners.  The  city  objected  to  the  bill,  and  a  hearinff  was  ordered  before  a  iwferes. 
It  appeared  that  the  land  surveyed,  ia  diftereut  localities,  was  1,716  acres;  that  tiw 
descriptions  furnished  the  Rurveyor  were  %0;  that  the  time  devoted  to  the  work 
was  8  years  and  9  months;  and  that  tbe  yearly  salaries  actually  paid  bJa  subordi- 
nates was  far  below  the  amouDt  charged  tlie  ofty  by  the  surveyor.  Held,  th»t  the 
referee's  repent  allowing  (he  sorvwror  •15,000  for  his  own  services,  and  ^660  for 
his  subordinates,  which  witnesses  for  tbe  city  testified  was  a  reasonable  oompeosa- 
tlon,  would  not  be  disturbed,  thcucrh  the  surveyor  and  two  witnesses  in  his  behalf 
tesufled  that  the  bill  rendered  by  him  and  approved  tar  the  oommlsrioiMrs  was  nos 
azoesslvfc 


/»  rs  Departhent  of  Fublio  Fabks. 
In  n  Watebs. 
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%  Bun—'ErnxKnam. 

TeaUmonr  as  to  wbat  was  done  by  another  in  a  aarrey  made  bv  btm  and  bis  ra- 
wM,  sod  tbennmber  of  men  employed  1^  him.  and  aa  to  wbat  It  would  have  coat 
file  department  to  do  the  worlc,  waa  property  enflndad  by  the  zeteree  aa  lirelenut 
to  the  qneitlon  of  reaaonabla  oompenaatiim. 

Bzeeptions  to  report  of  rtf eree. 

Application  by  the  department  ot  pablio  parks  to  aeqaico  title  to  land. 
Bobert  L.  Waters,  a  civil  engineer  and  surveyor  in  the  emplt^of  tbecommls- 
jiooen  of  estimate,  excepts  to  the  report  of  the  referee  coDCflrnlng  oompensa- 
tion  to  be  made  fur  his  aervlcea  and  expenses. 

Argued  beforo  Van  Brunt,  F.  J.,  and  Dahhls.  J. 

Joka  WhtOm  and  BiU,  tot  «xo8ptant  FranJOin  BarUnU,  iot  tbe 
mayor,  etc 

BANiKLSt  J.   The  reference  was  ordered  to  take  proof,  and  report  the  same 
to  this  conrt  with  the  opinion  of  the  referee  thereon,  concerning  the  services 
rendered,  and  chHrges  made  therefor,  by  James  C.  Lane  and  Robert  L.  Wa- 
ters, In  proceedings  to  acquire  lands  for  public  parks  in  the  Twenty-Third  and 
Twenty-Fourth  wards  of  the  dty  of  New  York,  and  In  adjacent  parts  of  the 
county  of  Westchester.   The  report,  to  which  these  exceptions  have  been 
filed,  was  nuule  upon  the  evidence  relating  to  tbe  charges  of  Bobert  L.  Wa- 
ters, who  was  a  civil  engineer  and  surveyor  In  the  employment  of  the  com- 
missionera  of  estimate,  and  for  subordinates  employed  by  him  under  their 
authority  and  that  of  the  law.   The  bill  he  rendered,  at  the  charge  of  10  cents 
per  lineal  foot  made  by  him.  for  the  work  done,  with  9116  for  printing  and 
binding,  amounted  to  the  sum  of  $106,998.10.  and  it  received  the  formal  ap- 
proval of  the  commissioners.   But  this  approval  was  by  no  means  conclusive 
or  Qnal  in  its  effect,  for  tbe  results  of  the  commissioners*  proceedings,  as  they 
should  be,  and  In  fact  were,  stated  in  their  report,  were  still  subject  to  the  ex- 
amination and  review  of  the  court  appointing  tbem,  and  under  which  they 
acted;  and  it  was,  by  section  2  of  chapter  522  of  the  Laws  of  1884,  which  au- 
thorized and  directed  the  proceedings,  after  hearing  any  matter  which  might 
be  aliped  against  the  report,  empowered  to  conBrm  it,  in  whole  or  in  part, 
or  refer  It  to  the  same  or  other  commissioners,  to  reconsider  the  subject-mat- 
ter thereof,  who  should  correct  and  revise  it,  or  make  a  new  report  in  the 
premises.   And  the  report  made  on  that  reference  was  also  subject  to  the  same 
disposition  and  action  on  the  part  of  the  court;  but  the  subject-matter  to 
which  this  authority  related  was  the  land  for  which  compensation  was  in- 
tended to  be  made.   The  ultimate  object  was  to  provide  (or  the  acquisition 
of  its  title,  and  the  vesting  of  that  title  in  the  mayor,  etc.,  of  the  city  of  New 
Tork.    That  Is  manifested  by  the  section  providing  for  this  proceeding,  whose 
sole  end  and  object  was  the  acquirement  of  the  title,  and  the  adjustment  as 
the  means  for  acquiring  it  of  the  compensation  to  be  made  for  It  to  the  pre- 
ceding owners;  and,  when  the  final  confirmation  should  be  reached,  then  the 
proceedings  were  made  conclusive  for  these  purposes.   And  that  this  was  the 
intention  is  disclosed  by  other  provisions  of  the  act  directed  to  tbe  attainment 
of  that  end,  as  well  as  by  the  second  section,  directing  the  commissioners  to 
make  a  just  and  true  report  of  tbe  loss  and  damage  to  the  respective  owners, 
and  others  interested  in  the  lands,  and  prescribing  the  proceedings  to  be  fol- 
lowed for  that  purpose.   It  is  true  they  were  to  cause  plana,  surveys,  maps, 
proSIes.  and  other  things  to  be  made  and  prepared  for  their  use,  and,  in  their 
report,  to  include  "all  costs  and  expenses  for  services,  maps,  and  other  things." 
But  that  part  of  the  report  waa  not  declared  to  he  conclusive,  as  its  confirma- 
tion was  upon  the  title  to  the  land.   It  was,  on  the  contrary,  by  the  ninth 
section,  directly  subjected  to  the  notion  and  control  of  the  court  by  so  much  of 
It  aa  declared  that  the  commissioners  should  "be  allowed  the  necessary  ex- 
pansea  for  clerk  hire,  surveys,  survey  maps,  and  axaminatltm  of  titles,  and 
other  necessary  expenses,  a  sum  to  be  allowed  by  a  general  tarm  of  tbs  iit> 
V.  1  In.  Y.8.no.5 — 1 2 
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preme  court  [la  the]  first  judicial  dislrict. "  This,  as  well  as  the  other  pro- 
Tisiom  of  the  act,  bad  placed  these  expenses  wholly  and  Anally  under  tha 
Judgment  of  the  court;  and  it  was  subject  to  that  judgment  that  the  direction 
was  given  to  tlie  commissioners  by  the  flffch  seetlon  to  include  these  expenses 
in  theii'  report.  Wlien  this  bill  was  brought  before  the  court,  and  a  con- 
finnatloD  of  so  much  of  the  report  aa  contained  it  was  applied  for,  then  it 
was  necess^ly  empowered  to  take  evidence  concerning  the  Justness  of  the 
charge;  and  that  oould  be  dose  either  by  witnesses  being  brought  before  and 
examined  in  the  presence  of  the  court,  or,  as  Is  the  ordinary  pznctice  In  suda 
instances,  directing  a  refferenoe  to  secure  the  evidence  necessary  for  intelligent 
actloii.  And  this  coarse  was  adopted«  as  it  well  could  be>  to  obtain  the  in- 
formation essential  to  the  judioloas  exeEdse  of  the  power  given  to  the  ooart 
over  these  charges. 

Upon  the  reference*  the  claimant  himself,  and  other  witnesses  examined  In 
Ills  Interest  as  w^  as  in  the  interest  of  the  mayor,  etc..  attended,  and  gave 
their  evidence;  and  the  referee  considered  its  effect  to  t>e  that  Mr.  Waters 
was  entitled  to  no  more  than  Ihe  sum  of  9^,000  for  his  own  services,  and 
$24,5fi0  for  his  subordinates,  and  $116  for  printing  abstract  papers,  and  bind- 
ing maps  and  abstracts.  And  it  Is  to  this  reduction  of  his  bill  that  the  ex- 
ceptions have  been  directed,  which  are  now  before  the  court.  The  evidence 
of  Mr.  Waters  himself  was  that  the  account  was  reasonable  in  Its  amount; 
and  he  was  conSrmed,  generally.  In  that  estimate  by  the  witness  Qeorgo  W. 
Birdsall,  and  also,  to  a  fair  extent,  by  James  B.  Croea.  But  the  witnesses 
examined  on  Iwhalf  of  the  mayor,  etc.,  did  not  by  their  evidence  confirm  this 
view.  According  to  their  judgment,  Mr.  Waters  would  be  reasonably  com- 
pensated by  the  allowance  of  a  much  smaller  amount  than  he  had  charged, 
and  was  approved  by  the  oommlssiuners,  who,  It  should  be  said,  do  not  appear 
to  have  examined  into  the  propriety  of  the  charge,  or  done  any  more  than  to 
acquiesce  In  the  aocount  as  Mr.  Waters  made  it  out.  And  the  facts  estab- 
lished by  the  proof  create  the  probability  that  these  witnesses  more  nearlj 
af^roached  the  accuracy  of  the  case  than  did  Mr.  Waters  and  the  witnesses 
produced  by  htm;  for  the  full  extent  of  the  land  surveyed  In  the  different  lo* 
calities  where  his  services  were  rendered  was  a  fraction  under  1,715  acres, 
and  the  number  of  descriptions  furnisbed  him  were  980,  and  the  time  by  him 
devoted  to  the  bnslness  was  3  years  and  9  monttis.  These  facts  are  entitled 
to  have  an  Important  effect  in  the  determination  of  the  amount  of  his  com- 
ptmsation,  which,  even  where  the  public  are  to  supply  it.  can  l^ally  be  no 
more  than  what  shall  appear  to  the  court  to  be  reasonable.  So  far  as  yearl7' 
salaries  are  stated  to  have  been  paid  to  competent  civil  engineers  and  survey- 
ors, they  are  very  far  below  the  amount  charged  by  Mr.  Watera;  and,  with 
the  other  facts  proved,  and  all  the  estimates  mentioned  by  the  witnesses  who 
were  examined,  fairly  indicate  that  the  amount  mentioned  by  the  referee  will 
be  an  ample  remaneration  for  the  services  which  have  been  rendered,  and  are 
now  in  controversy.  The  allowance  reported  for  Mr.  Waters  Is  the  sum  of 
$1,000  a  month,  which  exceeds  that  of  the  chief  o£Bceis  employed  In  the  gov- 
ernment of  this  state,  and  It  certainly  should  not  be  inereased  bj  ttie  netlon 
to  be  taken  by  the  eourt  In  this  case. 

A  number  of  exceptions  are  brought  in  queatlon,  wfafeh  ware  made  by  tiie 
referee  in  the  pn^^ress  of  the  hearing.  The  first  <rf  these  rdafces  to  the  nam- 
ber  maps  nuide,  and  the  answer  sboald  have  been  taken,  idtbongh  it  can 
be  seen,  by  a  oonsideratitm  of  the  evidence  uevloiuly  given,  what  the  nnm- 
bar  was.  The  same  observation  is  also  applicable  to  the  exclusion  of  the  an- 
swer to  the  qnesUon  eonoonlng  the  length  of  time  Mr.  Waters  was  engaged 
in  rendering  his  servioes;  and  so  it  Is  as  to  tiie  capacity  In  which  be  was  en- 

^^bat  was  done  hj  Mr.  Birdsall  In  a  snrvej  made  by  him,  and  his  report, 
and  ttie  nnmbar  at  men  employed,  were  facte  having  no  relevanqf  whaterer 
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to  the  hfiariog  before  the  referee,  and  the  answers  to  the  qaestiana  directed  to 
those  subjecta  were  rightly  excluded.  It  waa  also  unimportiint  to  figure  what 
it  would  have  cost  the  department  to  df>  the  work,  for  it  would  have  been  im- 
material, and.  at  moeb,  conjectural.  There  was  nothing  improper  in  allowing 
Mr.  Yogel  to  state  that  he  was  familiar  with  the  work  of  the  surveys;  and 
consistency  in  the  rulings  required  that  his  answers  as  to  the  cost  of  sarveys 
to  the  department  should  have  been  excluded.  But  the  report  should  not,  on 
that  accouttt,  be  disturbed,  fox  the  evidence  could  be  attended  with  no  other 
effect  than  to  increase  the  bulk  of  the  printed  case.  It  could  have  no  im- 
portant effect  whatever  over  any  part  of  the  present  controversy.  That  ii 
mlso  true  as  to  the  workmanship  of  the  maps.  The  evidence  obtained  from 
Stephenson  Towle  was  competent,  for  it  directly  affected  the  value  of  what 
-was  included  in  the  account  of  Mr.  Waters.  Neither  of  the  objections  which 
have  been  made  jusUfy  any  interference  with  the  report  of  the  referee,  but 
It  should  be  cooflrmed.  and  the  amounts  mentioned  by  him  paid  as  a  full  and 
complete  remuneration  for  all  the  charges  contained  in  this  account.  Instead 
of  being  below  wtiat  they  should  be.  the  allowances  are  both  geMrons  and 
liberal,  under  ttia  prooH  and  probiUtHitiea  affecting  them. 


In  re  Depabtueht  of  Pitblig  Fabkb. 
In  r»  Lam. 

(Smmnu  Oomrt,  Omoral  Term,  Ftnt  D^partmmU  Jhh  A,  1800.) 

MUVTCTTAL  CORTORATIOWB— PaBKS — StTRTBTOSS'  COMPBHBATION. 

A  MirTeTor  employed  the  oommlssioDors  antfaorlied  by  lAw*  N.  T.  1884,  o.  SM, 
to  acquire  lands  lor  perk  pnriKwet  In  New  York  oitj  and  Weatohester  ooan^,  wboae* 
•errices,  in  the  mafa,  are  the  ordinary  services  of  olvil  engineers  and  surveyon, 
■sactlDg  OD^  tbe  skill  and  experienoe  of  oompetent  poisons  In  that  profession.  Is- 
not  entitled  te  mon  than  reasonable  eompensition,  based  on  the  orduary  silanea 
paid  to  oonvetHit<dTlL  engineers. 

Xxc^tiona  to  report  of  referee. 

^plication  by  tbe  department  of  pnbllc  parks  to  acquire  title  to  land.  Jano- 
K.  Lane,  administratrix,  excepts  to  tbe  report  of  the  referee  on  a  claim  of 
James  G.  Lane,  preaentod  for  aerrices  and  expenses  as  a  dvil  engineer  and 
surveyor. 

Argued  befbre  Yas  BRmrr,  P.  J.,  and  DAHisia,  J. 

MarUn  /.  JTeogh,  for  acceptant  Franklin  Bartlett,  for  the  majot,  atft 

Daniels,  J.  The  Intestate  was  employed  under  the  anthorltr  at  the  com- 
missioners of  estimate,  acting  under  the  autborify  of  chapter  522  of  tbe  Laws 
of  1884,  to  survey  and  map  the  lands  selected  for  public  parks,  so  far  as  they 
were  situated  in  tbe  county  of  Westchester,  and  otherwise  aid  them  in  their 
own  Investigatfons;  and  to  theperforoiance  of  those  services  be  devoted  about 
the  period  of  3  years  and  9  months,  and  then  presented  an  account  there- 
for, amounting,  at  the  price  of  10  cents  per  lineal  foot,  which  he  charged,  to 
tbe  sum  of  S101,549.90.  The  commissioners  of  estimate  Included  this  uccoant 
in  their  own  npoiti  and  it  was  as  a  part  of  that  report  presented  to  this  court 
for  eottfiimatlon.  But  this  part  of  the  report  was  not  conQimed,  but  the 
charge  made  vas  refened  to  a  referee  to  take  proof  concerning  it,  and  report 
the  proob  with  his  opinion  to  this  court.  Tbe  objection  taken  to  the  refer- 
ence ordered  has  been  considered  as  It  was  more  especially  raised  in  the  cas& 
ct  Bobert  L.  Waters,  {ante,  176,)  who  in  like  manner  surveyed  and  mapped 
the  lands  of  the  parks  laid  out  in  the  Twenty-Third  and  Twenty-Fourth  warda 
Di  the  cify;  and,  as  it  has  been  there  determined  to  be  anfonnded,  it  Is  nn- 
necessaiy  to  eonaider  It  again  In  the  dedsion  of  this  ease. 

The  refuee  heard  the  evidence  produced  In  support  of  and  against  Uie  bill 
for  the  services  and  expenditures  of  Mr.  Lane,  and  reported  the  same  wltti  hla 
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opinion  to  this  court;  and,  In  his  jndgment,  the  bill  presented  shoold  be  re- 
duced to  the  aggregate  sum  of  957,5tj4.  This  aum  ifldlvided  Into  $S7,500tor 
the  services  of  the  intf  state,  and  $20,000  for  disbursements  made  for  the  senr- 
ices  of  aubordinates,  and  984  for  printing  abstract  papers,  and  binding  those 
papers,  and  the  maps,  and  the  exceptions  now  urged  in  favor  of  the  admin- 
istratrix bring  In  question  this  redaction  in  the  bill.  The  redaction  Is  greater 
than  that  made  In  the  bill  of  Mr.  Waters,  the  other  surveyor;  bat  that  may 
veiy  well  have  resulted  from  the  omiasion  In  the  evidence  of  the  number  of 
different  descriptions  to  be  examined  in  the  rendition  of  the  services,  and 
which  was  proved  In  the  other  case,  and  from  the  more  numerous  topograph- 
ical obstacles  encountered  tn  making  the  surveys  and  maps  for  the  pai^, 
within  the  bounds  of  the  city.  The  aggregate  number  of  acres  surveyed  was 
greater  in  this  case  than  in  the  other;  but  it  may  be  inferred  from  Its  greater 
distance  from  the  city,  and  tlie  absence  of  proof  to  the  contrary,  that  it  had 
not  undergone  so  many  subdivisions,  or  passed  by  conveyances  to  so  many  dif- 
ferent owners.  It  Is  true,  without  doubt,  that  the  services  of  the  intestate 
were  faithfully  and  correctly  performed,  and  that,  on  different  occasions,  as 
the  facts  are  related  principally  by  Mr.  Marsh,  one  of  the  commissioners  of 
estimate,  his  duties  were  arduous  and  protracted;  but  those  duties  were  ex- 
ceptional, and  not  continuous  for  any  long  extended  period  of  time.  In  the 
main,  they  were  the  ordinary  services  of  civil  engineers  and  surveyors.  eza<^ 
Ing  the  skill  and  experience  only  of  competent  persons  in  that  pr<HCession; 
and  the  charges  made  for  them  were  beyond  the  ordinary  yearly  salary  of 
those  individuals.  Indeed,  as  the  compensation  of  the  intestate  has  been  re- 
duced by  tlie  report,  it  still  exceeds  that  of  the  state  engineer,  and  that  of 
each  of  the  other  principal  officers  of  the  state  government  and  of  the  city 
government  of  the  city  of  Xew  York,  except  the  mayor,  comptroller,  and 
corporation  counsel.  Evidence  was  given  to  the  effect  tlmt  10  cents  per  lineal 
foot  of  the  surveys  was  not  an  overcharge,  but  that  obttiined  from  Mr.  Waters 
was  reduced  in  its  weight  by  his  own  interest  in  the  controversy,  for  he  bad 
made  bis  bill  on  the  same  basis.  And  Mr.  Marsli,  in  his  testimony,  stated 
what  had  been  done  by  way  of  performance  of  the  services  only  as  they  came 
within  the  range  of  his  own  observations;  and  the  other  witnesses,  one  of 
whom  was  the  assistant  of  the  intestate,  expresses  the  same  jutlgment  as  to 
value  as  did  Mr.  Waters.  But  it  is  transpurently  clear  that,  in  their  calcula- 
tions, they  have  transcended  the  bounds  of  reasonable  compensation,  which 
Is  all  that  the  court  can  permit  to  be  paid;  and  this  was  clearly  the  judgment 
of  Mr.  Towle,  who  was  qualified  to  speak  upon  the  subject,  and  had  the  de- 
cfded  probabilities  to  sustain  him  In  what  he  said.  Besides  this,  the  allow- 
ance for  the  expenditures  made  In  the  employment  of  persons  in  the  service 
of  tbe  intestate  was  very  lU'ernl,  under  the  proof  relating  to  their  numbers, 
salaries,  and  services;  and,  if  there  was  any  deficiency  In  the  amount  allowed 
for  the  services  of  the  intestate,  that  was  corrected  and  supplied  by  this  ad- 
ditional amount  of  920,000.  It  Is  quite  manifest,  from  what  may  be  acted 
upon  as  controlling  probabilities,  that  the  statements  of  the  witnesses  sus- 
taining the  charges  as  they  were  made  could  not  justly  be  accepted  as  furnish- 
ing the  criterion  by  which  the  compensation  of  tbe  intestate' should  be  ad- 
justed. Tbe  evidence  given  on  behalf  of  bla  administratrix  was  adapted  to 
no  other  theory;  and  when  that  was  rejected,  as  it  certainly  should  be,  then 
there  remained  nothing  whatever  which  would  justify  the  payment  or  allow- 
ance of  any  greater  amount  that  that  mentioned  in  the  report  of  the  referee. 
The  exceptions  sbonkl  tlieritoze  be  overruled,  and  that  amount  oaij  directed 
to  bepiUd. 


Sup.Ct] 


raOPLB  «.  niKKCH. 


181 


Taoax  «0  ret.  Baxjcb  v,  Fbenoh  et  al..  Police  Commluloners. 
(SupFetiw  Court,  aentral  T^rm,  Ftnt  Department.  June  8, 1680.) 

KonOIPAl.  CORPOEATIOH*— ReMOVAI,  OF  PqUOHIAH. 

BeUtor  waa  diBmlued  from  the  pollee  force  upon  s  charge  that  he  was  ao  much 
BBder  the  lefluonce  of  liquor  as  to  be  onflt  for  datv.  His  captain  and  a  ronndBmao 
both  testified  tbM  he  was  under  tbe  tnflaenoe  of  liquor,  bet  admitted  that  he  waa 
■ot  groaaly  Intoxicated.  Kelator  denied  that  he  had  been  drinking,  and  tbe  police 
anrgeon,  who  examined  him  about  half  an  honr  after  he  bad  been  taken  to  the  sta- 
tion, testified  that  he  waa  perfectly  sober,  and  fit  for  doty.  Held,  that  the  dis- 
missal ahoold  be  set  aside,  va:?  Brdxt,  P.  J.,  dissenting. 

Certiorart  to  review  the  action  of  the  ptdice  commiBsloners  of  the  clt^  of 
New  Tork  in  diamiBslnK  relator,  Theodore  Balke,  tsom  the  police  force  of 
their  city. 

Argued  faefion  Van  Bruht,  P.  J.,  uid  Babixbtt  and  Barbbtt,  JJ. 
•iMia  J,  ffraiU,  fbr  relator.  E.  H,  Satoka,  Jr.,  for  respondente. 

Bartlbtt,  J.  It  seems  to  me  incredible  that  this  officer  could  have  been 
perfectly  sober  and  fit  to  be  sent  out  on  poet*  aa  the  police  surgeon  proved  he 
was,  if  be  had  been  so  much  intoxleated  as  to  be  unfit  for  duty  only  35  or  40 
minutes  before.  The  police  surgeon  was  apparently  called  to  sustain  lh« 
charge,  and.  on  Ms  testimony,  I  think  the  charge  should  have  been  dismissed 
The  authwlty  of  the  general  term  to  reverse  the  decision  of  the  board  of 
police,  when  It  is  against  tbe  preponderance  of  evidence,  has  recently  been 
distliieUy  uplwld  by  the  court  of  appeals,  and.  In  my  opinion,  it  should  be  ex- 
crdaed  In  the  pieaent  case.  PeopU  v.  Frmuh,  28  K.  £.  Bep.  1061. 

Barbbit,  J.  I  concur  with  Mr.  Justice  B^btlett.  The  relator  seems 
to  have  been  convicted  merely  upon  the  opinion  of  the  officers.  Not  one  of 
tliem  smelt  liquor  upou  his  breath.  Tbey  all  admitted  that  he  was  not  grossly 
intoxicated.  Indeed,  be  seems  to  have  walked  straight  enough,  but  tbe  offi- 
cers thought  that  he  staggered  slightly  as  he  turned  round.  Within  40  mln- 
Dtea  after  this  examination,  the  police  surgeon  pronouuced  him  perfectly 
sober,  and  permitted  him  to  go  on  duty.  The  relator  denied  that  he  had 
touched  a  drop  of  liquor,  except  a  spoonful  of  gin  and  garlic  in  the  morning 
before  his  breakfast,  and  there  was  not  a  particle  of  evidence  that  he  had 
tOQehed  liquor  during  the  day.  I  think  the  convlctioD  proceeded  upon  mere 
■uplBioiic  and  waa  aiisuppoiled  by  the  evidence. 

Yah  Bbdkt,  F.  J.,  {dUtenting,)  The  relator,  a  police  officer,  was  dls* 
missed  from  the  police  force  by  the  respoudenta,  upon  a  charge  of  conduct 
unbecoming  an  officer.  In  tliat  he  was  so  much  under  the  influence  of  liquor 
on  (h«  SOtfa  of  September,  1888,  as  to  be  unfit  for  duty.  The  relator  cluims. 
upon  this  ^peal,  that  there  was  no  competent  proof  of  the  facts  necessary  to 
be  proved  in  order  to  authorize  a  finding  of  guilty  upon  said  charge  and  sped- 
dcatictfi;  namely,  that  he  waa  not  proved  to  be  so  intoxicated  as  to  render  him 
unfit  to  do  police  duty  at  the  time  mentioned  in  the  charge.   The  main  ground 

the  app«d  seems  to  be  that  the  witnesses  who  were  examined  simply  tes- 
tified to  their  opinions,  and  not  to  facts.  Upon  questions  of  Intoxication,  the 
opinions  of  wltneeses  are  perfectly  admissible;  and  conclusions  deduced  from 
iuch  opinions  are  entitled  to  tbe  same  force  as  any  other  conclusion  of  fact 
found  during  tbe  pn^ress  of  a  trial.  We  think,  however,  that  the  counsel 
for  the  relator  takes  a  very  erroneous  view  of  the  force  of  the  testimony,  b^ 
cause  more  than  one  of  the  witnesses  testifies,  not  that,  in  his  opinion,  the 
relator  was  under  tbe  influence  of  liquor,  but  to  the  fact  that  he  was  under 
tbe  influence  of  liquor.  Roundsman  Carey  testified  that,  on  tlie  afternoon  in 
question,  he  met  tbe  relator  coming  out  of  the  Ashland  House;  that  bis  coat 
waa  balf  open,  and  hli  gloves  off;  that  he  asked  him  If  he  was  on  duty,  and 
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he  tBSwend  "Tes;"  that  h«  noUced  tiiat  the  offleor  wu  under  the  Inflnenos 
of  liquor  M  he'cune  towards  him ;  that  he  requested  Um  to  walk  to  the  sta- 

"Uon-house  with  him,  which  he  did;  that  he  charged  him  with  being  under 
the  Influence  of  liquor;  and  that  he  had  no  doubt,  whatever,  as  to  his  condi- 
tion. This  see  ma  to  be  reasonably  direct  testimony  nptm  the  subject.  Wtt 
have  the  testimony  of  other  witnesses  who  came  to  the  conclusion  upon  an 
-examination  of  the  relator  that  be  was  under  the  influence  of  liquor,  and  the 
•eaptain  testifies  that  be  was  not  grossly  Intoxicatfd,  but  was  under  tin  in- 
fluence of  liquor  so  much  that  he  would  not  send  hira  on  post.  There  wen 
■other  circumstances  attending  the  conduct  of  tiie  relator  which  tended  to  es- 
tabllah  the  truth  of  the  charge,  and  it  is  not  for  us  to  hold  the  scales,  and  de- 
termine Just  how  drunk  a  man  can  be,  and  In  our  opinion  be  flt  for  duty. 
It  is  a  question  for  the  police  board  to  determine  if  a  man  at  all  under  the 
Influence  of  liquor  can  possibly  be  fit  to  do  police  duty.  It  is  also  urged  upon 
ttte  part  of  the  relator  that,  if  the  court  should  bold  that  there  is  a  tointOla 
of  competent  proof,  there  is,  upon  all  the  evidence,  such  a  preponderance  of 
proof  against  the  charge  that.  If  a  jury  had  found  against  the  relator,  tba 
verdiot  would  be  set  aside  by  the  court  as  against  the  weight  of  evidence. 
Upon  the  contrary,  we  think  that  the  weight  of  evidence  is  upon  the  otlier 
side.  The  relator  contradicted  the  fact  of  drinking,  it  is  true;  and  it  Is  also 
urged  that  Dr.  Lyon,  the  police  surgeon,  who  saw  Uie  relator  some  half  hoar 
after  lie  was  taken  In,  testified  that  he  was  then  perfectly  eober,  and  tliat  he 
would  not  have  suspected  any  liquor  but  for  the  fact  that  he  smelled  of  pep- 
permint, and  that  the  relator  was  then  fit  for  du^.  But  there  is  no  eridence 
whatever  to  show  that,  at  the  time  he  was  seen  by  Boundsman  Carey,  his  con- 
dition was  misdescribed,  except  so  far  as  this  evidence  is  contradicted  1^  tin 
relator.  We  see  no  reason  for  interfering  with  the  findings  of  tba  polloa 
board,  and  the  wilt  should  be  dismissed,  with  ooeta. 


(Suproiw  Court,  General  Term,  Fourth  Department.  Jnly  1, 1690.) 

1.  QnwT—Cosmm — Suffioiskot  or  Evidbkos. 

In  a  init  walnst  an  ezeootor  it  appeared  that  the  testator  Kaid  to  his  nophew,  a 
little  bojr,  "U  TOO  will  not  drink  udj  liquor,  will  not  amoke,  will  not  play  oarda  or 
bmiards  untUyoQ  are&l,IvriU  give  you  15,000  that  day ; to  wUoh  the  napfaaw 
xepUed  that  he  would  try  to  carry  it  out:  that  be  would  do  IL  On  ounlag  of  ase^ 
the  nephew  wrote,  **  I  bave  lived  up  to  the  contract,  "and  "I  bellere  aooudfngto 
acreemant  there  la  due  me  (5,000. "  Hie  uncle  answa>ed:**I  had  the  moneiy  In  the 
bank  the  day  you  were  21  years  old  that  I  intended  for  yon,  and  yon  shall- bare  tho 
mooey  oertain,"bnt  "I  do  not  Intrad  to  Interfere  with  this  money  in  any  waj  uatil 
I  think  you  are  oapalble  of  takins  care  at  it.  •  •  •  Ton  can  oonaider  this  money 
on  Interest "  It  appeared  ttiat,  before  the  original  promise  was  made,  the  unote 
liad  often  aaiA  that  he  had  15,000  for  the  nephew  when  he  was  81,  and  that  he  la- 
tended  to  establish  him  in  bnslniasa  titan.  HeUU  that  the  fnidaom  showa  m\j  a 
promise  to  give,  not  a  oootnot,  or  a  completed  gut. 

4.  BAXB~IjIiaTi.TI01l8. 

If  a  valid  contract  was  created,  the  action  to  reoover  thereon  was  hatied  by  lim- 
itation, since  It  was  not  bronght  antll  after  18  years  tram  tiie  oomlng  of  age,  antf 
the  demand, 
t.  Same— DaoLAaiTioH  or  Tbust. 

The  evidenoe  shows  neitlier  an  coiplioit  declarattnt  nor  aa  faataatioB  to  otmt»  a 
trust  in  favor  of  tiie  nephew. 


Appeal  from  oircnit  court,  Chemung  oonn^. 

Action  by  Louisa  W.  Hamer  againat  Franklin  Sidw^,  as  executor  ctf  WUt 
lam  £.  Story,  deceased.   Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  HABDnf,  F.  J.,  and  Mabtin  and  Mebwin.  JJ. 
LewU  <£  ifoot,  for  appeliaut.   Stoi^  d  Weaver,  for  respondent. 

Mabtim,  J.  The  respondent  seeks  to  uphold  the  recovery  in  this  action 
primarily  on  the  ground  that  In  March,  1869,  the  def^ant*s  testator  prom- 
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Ised  his  nephew,  William  E.  Story,  fto  whose  rights  the  plaintiff  claims  to 
have  succeeded.)  tliat  If  he  vonid  ool  drink,  imoke,  play  cards  for  money,  tar 
play  bnitaids  Dotil  he  was  21  years  of  age,  he.  the  testator,,  would  give  him 
•5,000  on  that  day:  and  that  that  transaction  constituted  a  valid  and  binding 
contract  between  the  parties  which  can  be  enforced  against  the  testator's  es- 
tate. Thus  at  the  threshold  of  this  investigation  we  are  presented  with  the 
broad  qnestlon  whether  what  occurred  at  that  time  amounted  to  a  valid  and 
binding  contract.  The  nature  and  character  of  this  transaction  will  perhaps 
be  better  understood  it  we  here  group  the  evidence  as  to  what  was  said  and 
d«ie  by  the  parties.  The  testimony  introduced  by  the  plaintiff  was  to  tb« 
effect  that  In  March,  1869,  when  the  testator  and  William  £.  Story  were  at- 
tending the  golden  wedding  of  the  father  ot  the  testator,  he  said  to  Will- 
iam: "Willie,  I  am  going  to  make  you  a  proposition."  William  told  him  he 
would  like  to  hear  it.  That  the  testator  then  said:  "It  you  will  not  drink 
any  liquor,  will  not  smoke,  will  not  play  cards  or  biUiai-ds  until  you  are  21, 1 
will  give  you  #5,000  that  day.  Of  course,  if  you  want  to  play  for  fun,  that 
I  don't  consider  playing  cards."  William  said  he  would  endeavor  to  carry  it 
out;  that  he  would  do  it.  The  plaintiff  also  proved  by  thn  witness  Maggie  E. 
Judson  that  she  was  In  the  employ  of  William's  father  from  1864  for  tive  or 
■ix  years,  and  boarded  in  the  family;  that  during  that  time  the  testator-  fre- 
quently visited  there,  and  during  those  visits  she  frequently  heard  him,  when 
Ut  oonversittion  with  the  famUy,  make  the  stHtement  that  he  had  $5,000  in 
bank  for  his  nephew,  William  E,  fitory;  and  that  on  two  occasions  he  made 
the  statement  to  her  that  be  had  $5,00U  on  deposit  in  the  bank  for  his  Itttle 
nephew,  William  E.  Story,  when  he  became  of  age.  This  witness  further 
testified  that  she  never  heard  him  mention  any  contract  between  himself  and 
his  nephew.  This  npphew  was  only  a  child  then  of  eight  or  ten  years  of  age. 
On  cross-examination,  the  witness  testitied:  "Just  what  he  said  to  me  was, 
*I  have  five  thousand  dollars  on  deposit,  at  interest,  for  Willie  when  be  comes 
of  agOk*  He  also  said,  at  the  same  time,  that  when  Willie  came  of  age,  if 
everything  was  favorable,  he  would  start  him  in  business,  and  help  him ;  and 
be  si^d  tie  thought  this  five  thousand  dollars  would  be  something  for  him  to 
look  forward  to  that  would  stimulate  bim  to  do  right,  and  if  he  was  steady 
and  industrious  this  would  be  a  good  start,  and  if  he  was  not,  this  would  be 
enough  for  him  to  squander."  The  plaintiff  also  proved  that  the  relations 
between  the  testator  and  his  nephew  were  Intimate.  When  William  became 
21  years  ot  age  he  wrote  the  testator  the  following  letter:  "Dear  Uncle:  I 
am  twenty-ooe  years  old  to-day,  and  I  am  now  my  own  boss,  and  I  believe,  ac- 
cording to  agreement,  that  there  is  due  me  five  thousand  dollars.  I  have  lived 
up  to  the  contract  to  the  letter  In  every  sense  of  the  word."  The  testator's 
reply  to  this  letter,  so  far  as  material  to  the  questions  Involved  in  this  case, 
was  as  follows:  "Buffalo,  February  26,  1875.  W.  E.  Story,  Jr.— Dear 
Nephew:  Tour  letter  of  the  31st  nit.  came  to  hand  all  right,  saying  you  had 
lived  np  to  the  promise  made  me  several  years  ago.  I  have  no  doubt  hut 
what  yon  have,  for  which  you  shall  have  95,000,  as  I.  promised  you.  1  had 
the  money  in  the  bank  the  day  you  were  twenty-one  years  old  that  I  intended 
for  you,  and  you  shall  have  the  money  certain.  Kow,  Willie,  I  do  not  intend 
to  interfere  with  this  money  in  any  way  until  I  think  you  are  capable  of  tak- 
ing care  of  it,  and  the  sooner  that  time  comes  the  better  it  will  please  me.  I 
would  bate  very  mach  to  have  you  start  out  In  some  adventure  that  you 
thought  all  right,  and  lose  this  money  in  one  year.  The  first  five  thousand 
dollars  I  got  together  cost  me  a  heap  of  hard  work.  *  •  •  Willie,  you 
are  twen^-one,  and  you  have  many  a  thing  to  learn  yet.  This  money  you 
have  earned  much  easier  than  I  did,  besides  acquiring  good  habits  at  the  same 
time,  and  you  are  quite  welcome  to  the  money.  Hope  you  will  make  good 
use  ot  iU  I  was  ten  long  years  getting  this  together  after  I  was  your  age. 
Now,  hoping  this  will  be  satisfactory,  I  stop.  *   *  *  F.  S.  You  can  ooa- 
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aider  this  monej  on  Interest.**  From  this  eTidence,  can  It  be  properly  said 
that  there  was  a  valid  contract  between  the  parties  by  which  the  testator  be- 
came Ii^Iy  bound  to  pay  William  E.  Story  $5,000  when  he  beoune  21  years 
of  age  it  he  refrained  until  that  time  from  Indulging  in  the  habits  mentioned  ? 
The  appellant  claims  not.  His  contention  is  that  what  occurred  between  the 
parties  did  not  amount  to  and  was  not  understood  or  intended  by  them  as  s 
legal  and  binding  contract,  but  that  it  was  simply  a  promise  by  the  testator 
to  make  his  neptiew  a  gift  of  the  sum  of  95,000  when  he  became  21  years  of 
age,  if  he  should  abstain  from  the  evil  and  unneoessary  habits  referred  to. 
The  evidence,  we  think,  shows  that  such  was  the  nature  and  effect  of  that 
transaction.  / 

The  promise  of  the  testator,  as  testifled  to  by  the  plaintiff's  witnesses,  was 
that  if  his  nephew  would  refrain  from  smoking,  drinking,  and  gambling,  dar- 
ing his  minority,  be  would  give  him  $5,000  on  the  day  he  became  of  age.  It 
wul  be  observed  that  this  promise  was  not  that  he  would  pay  him  ttut  amount 
for  any  service  to  be  performed  for  the  testator,  but  that  he  would  g  ve  him' 
that  amount  as  a  gratuity,  as  tm  incentive  to  tiis  nepiiew  to  become  a  sober 
and  worthy  man,  free  from  evil  and  useless  habits.  In  its  ordinary  and  fa- 
miliar signification,  the  word  **give"  means  to  "transfer  gratuitously,"  with- 
out any  equivalent.  Preanmabty  the  word  was  used  in  that  sense  by  the  tes- 
tator. Unless  the  evidence  shows  that  it  was  used  In  some  other  sense,  its 
ordinary  signification  should  be  given  it.  We  find  no  sufficient  evidence  in 
this  case  to  hold  that  the  word  "give"  was  used  other  than  in  Its  ordinary 
sense.  The  evidence  of  the  witness  Judson  shows  that  when  Willie  was  a 
cliild  only  eight  or  ten  years  of  age  the  testator  contemplated  making  him  a 
gift  of  that  sum  when  he  became  of  age,  and  that  he  frequently  mentioned 
Ills  purpose  in  the  family  of  his  brother;  and  that  he  also  contemplated  start- 
ing him  in  business  at  that  time.  If  everything  was  favorable.  Tliua  the  pur- 
pose of  the  testator  would  seem  not  to  have  been  a  new  one  arising  at  that 
time,  but  one  which  had  existed  for  years,  and  which  was  known  to  the  fam- 
ily. This  witness  also  testified  that  this  contemplated  gift  was  not  only  a 
subject  of  frequent  conversation  between  tlie  testator  and  bis  brother's  fam- 
ily, but  that  he  conversed  with  her  in  relation  to  It  upon  at  least  two  occa- 
sions, and  still  slie  never  heard  anything  about  any  contract  between  the  tes- 
tator and  William.  This  testimony  tends  to  sustain  the  appellant's  claim 
that  the  arrangement  between  the  parties  was  in  the  nature  of  a  promised 
gift  by  the  testator.  But  it  may  be  said  that  the  correspondence  between  the 
parties  when  William  became  of  age  tends  to  show  tliat  the  arrangement  was 
as  claimed  by  the  respondent.  It  is  true  that  William,  In  bis  lettw  to  the  tes- 
tator, refers  to  the  arrangement  between  them  as  an  agreement  or  contract 
and  states  that  he  believes  there  is  his  due  $5,000,  but  in  the  testator's  rvgHj 
to  that  letter  he  mentions  the  $5,000  only  as  a  sum  which  be  had  promised  to 
his  nephew.  In  this  letter  there  Is  nothing  reflecting  any  light  upon  the 
original  transaction  which  shows  that  the  testator  reeognlxed  any  legal  liabil- 
ity or  binding  contract  upon  which  be  rt^urded  himself  as  indebted  to  hia 
Bephew.  On  tile  contrary,  the  testator's  letter  is  inconsistent  with  that  Idea; 
for,after  stating  thitt  he  had  the  moneyln  the  bank th^  he  intended  fwhlm, 
(William.)  and  sfter  he  again  promised  that  he  should  have  it,  the  testator 
states  nnquallfledly  that  he  does  not  intend  to  interfere  with  this  money  in 
any  way  until  he  tliinks  William  capable  of  taking  care  of  it.  Thos  the  tes- 
tator, instesd  of  recognizing  any  le{pil  liability  to  pay  the  moncgr  when  Will- 
iam became  21  years  ot  age.  treated  the  matter  jost  as  he  doubUess  aiul«^ 
stood  it*  as  a  promise  to  make  a  gift  at  that  time,  and  be  then  In  effect  refused 
to  perfect  the  gift  by  delivety,  but  insisted  upon  'retaining  it  nnder  bis  own 
dominion  and  control  until  he  should  think  William  capable  of  taking  care  of 
It,  When  this  letter  was  received  by  William,  the  evidence  fails  to  show  that 
be  objected  to  It,  or  claimed  that  he  bad  any  right  to  the  money  until  such 
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time  IS  tlie  testator  should  see  fit  to  c^ve  It  to  him.  This  ertdenoe  Is  incon- 
sistent with  the  existence  of  a  valid  contract,  and  consistent  only  Hitb  the 
^)pellant'8  theory  that  this  transaction  was  a  mere  promise  to  make  a  gift, 
and  that  both  parties  so  regarded  It.  We  think  the  tntiisactlon  between  the 
testator  and  WUUnm  E.  Story  amounted  to  no  more  than  a  promise  on  the 
part  of  the  testator  thHt  he  would  give  William  $5,000  when  be  became  21 
years  of  age,  if  be  should  prove  himself  worthy  of  it  by  abstaining  from  cer- 
tain  useless,  evil,  and  expensive  habits.  As  was  said  by  Andbkws,  J.,  in 
Beaver  v.  Beaver,  117  N.  T.  428,  429,  22  K.  S.  Rep.  940:  "The  elements 
necessary  to  constitate  a  valid  gift  are  well  understood,  and  are  not  the  sub- 
ject of  dispute.  There  must  be  on  the  part  of  the  donor  an  intent  to  give, 
and  a  delivery  of  the  thing  given,  to  or  for  the  donee,  in  pursuance  of  sueh 
intent,  and  on  the  part  of  the  donee  acceptance.  The  subject  of  the  gift  may 
be  chattels,  choses  in  action,  or  any  form  of  personal  property,  and  what  con- 
stitutes a  delivery  may  depend  on  ttie  nature  and  situation  of  the  thing  given. . 
The  delivery  may  be  symbolical  or  actual;  that  is,  by  actually  traiuf erring 
the  manual  custody  of  the  chattel  to  the  donee,  or  giving  to  him  the  symbol 
which  represents  possession.  In  case  of  bonds,  notes,  or  choses  In  action,  the 
delivery  of  the  instrument  which  represents  the  debt  is  h  gift  of  the  debt.  If 
tiat  is  the  intention;  and  so,  also,  where  the  debt  is  that  of  tlie  donee,  it  may 
be  given,  as  has  been  held,  by  the  delivery  of  a  receipt  acknowledging  pay- 
ment. Weaterlo  v.  De  Witt,  S6  K.  Y.  S40;  Grajf  v.  Barton,  55  N.  Y.  72;  2 
Schouler,  Pera.  Prop.  §  66  aeg.  The  acceptance  also  may  be  implied  where 
the  gift,  otherwise  complete,  is  beneficial  to  the  donee.  But  delivery  by  the 
donor,  either  actual  or  constructive,  operating  to  divest  the  donor  of  poeses- 
sionof  and  dominion  over  the  thing,  is  a  constant  and  essential  factor  in  ev- 
ery transaction  which  takes  effect  as  a  completed  gift.  Anything  short  of 
this  strips  it  of  the  quality  of  completeness  which  distinguishes  an  intention 
to  give,  which  alone  amounts  to  nothing,  from  the  consummated  act.  which 
changes  the  title.  The  intention  to  give  is  often  establislied  by  most  satis- 
factory evidence,  althongh  the  gift  faUs.  Instruments  may  be  ever  so  form- 
ally executed  by  the  donor,  purporting  to  transfer  title  to  the  donee,  or  there 
may  be  the  most  explicit  declaration  of  an  Intention  to  give,  or  of  an  actual 
present  gift,  yet,  unless  there  is  deU>er7>  the  Intention  is  defeated.  Several 
cases  of  this  kind  have  been  recently  considered  by  this  court  Toung  v. 
Younff,  eupra,  [80  N.  Y.  488;]  Jackaon  v.  Railviay  Co,,  88  K.  Y.  520;  In  re 
Craviford,  llS  N.  Y.  560.  21  N.  £.  Bep.  692."  [Therefore,  as  the  gift  in  this 
case  was  not  completed  by  a  delivery  of  the  subject  of  it,  It  waa  invalid,  and 
could  not  form  the  basis  of  a  recovery  In  this  action.; 

If,  however,  it  could  be  held  that  the  transaction  between  the  testator  and 
William  E.  Story  was  intended  by  the  parties  as  a  valid  agreement  by  the  tfS- 
tator  to  pay  his  nepbewS5,000  to  Induce  him  to  abstain  from  smoking,  drink- 
ing, and  gambling,  until  be  was  21  years  of  age,  still,  it  would  be  very  diffl- 
cult  to  discover  any  suflBctent  consideration  to  uphold  such  an  agreement. 
There  was  doubtless  a  motive  for  this  promise,  but  was  there  a  consideration? 
There  are  many  motives  which  may  induce  an  agreement  which  do  not  fur- 
nish siiflQcient  consideration  to  upliold  It.  It  may  be  that  the  testator  was 
morally  bound  to  keep  his  promise;  but  a  gratuitous  promise,  not  under  seal, 
however  strong  maybe  the  motives,  or  even  the  moral  duty,  on  which  it  rests, 
will  not  be  enforced  by  courts  of  justice.  The  doctrine  that  a  moral  obliga- 
tion may  become  legfdiy  binding  through  an  express  promise,  though  form- 
erly held  In  Lnjland  and  in  the  United  States,  lias  since  been  generally  re- 
pudtated,  excu).i  in  Pennsylvania.  That  doctrine  now  forms  no  part  of  the 
Jurlsprndence  of  this  state.  Only  a  valuable  consideration  will  uphold  an  ex- 
KUtory  contract.  The  consideration  must  be  something  of  value, — sometbirg 
either  benofidal  to  one  party  or  disadvantageous  to  the  other,  in  a  pecaniaiy 
WDM.  How  can  it  be  siUd  that  William  £.  Story  has  performed  an?  act 
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which  was  in  tmy  pecuniary*  sense  either  beneScial  to  the  testator  or  dlsad- 
vantageoQS  to  himself  hy  abstaining  from  habits  which  wonld  have  been  not 
only  expenslTe,  bat  which  were  unnecessary  and  evil  in  their  tendency  ?  The 
only  case  dted  by  the  respondent  which  tends  to  give  the  sligiitesl  counte- 
nance to  the  doctrine  contended  for  Is  that  of  Shadto^  t.  Shadtoell,  9  G.  B. 
(N.  S.)  169,  but  that  case  is  clearly  distinguishable  from  this.  The  decision 
in  that  case  may  well  be  sustained  upon  the  ground  that  the  plaintiff  made  a 
material  change  in  Ms  position,  and  incurred  additional  pecnniair  Uabilitlea. 
While  in  the  case  cited  it  might  be  said  that  the  nephew  changed  his  position 
b^  his  marriage,  and  thus  Incurred  additional  pecnnlsTj  Uamlltlea  the  re- 
quest of  his  uncle,  such  is  not  the  case  at  bar.  If  the  nephew  In  thb  case 
changed  bis  position  by  at)sta!ning  from  expensive  habits  which  oonld  In  no 
way  benefit  nlm,  it  did  not  in  any  way  add  to  hla  pecuniaiy  liability,  bat 
oould  only  have  resulted  to  bis  pecaniary  benefit,  we  doubt  if  there  was 
any  snfflcient  consldOTstion  to  nphold  an  agreement  between  the  testator  and 
his  nepfiew,  even  If  the  transsetinn  between  them  were  to  be  regarded  as 
such. 

Again*  if  It  were  admitted  that  ttiis  agreement  was  Intended  as  a  oonteaet 
between  the  parties,  and  not  as  a  gift,  and  that  the  consideration  was  snm- 
dent  to  nph<Md  it,  still,  the  plaintiff's  right  of  recovery  would  be  barred  by 
the  statute  of  limitations.  If  there  was  a  contract  between  the  parties  it  was 
ttiat  the  testator  should  pay  his  nephew  $5,000  when  he  became  21  years  of 
age.  If  Uils  claim  was  ever  due.  It  became  due  at  that  time.  It  was  then 
tiiat  William  demanded  it,  and  the  testator.  In  effect,  declined  to  pay  it  unUl 
snoh  time  as  he  should  think  William  capable  of  taking  care  U  It.  If  William 
ever  had  a  cause  of  action  u;alnst  the  testator,  it  arose  when  he  became  21 

Siars  of  age,  and  more  than  12  years  before  the  commencement  of  this  action, 
nt  it  is  claimed  by  the  nspondent  that  the  letter  of  the  testator.  Interpreted 
in  tlie  light  of  the  surrounding  circnmstances,  established  a  trost  in  fkvor  of 
William,  and  made  the  testator  a  trustee  of  the  sum  of  45,000,  which  be  had 
promised  William.  The  case  of  ifartin  v.  Funk,  75  27.  T.  184,  and  kindred 
cases,  are  relied  upon  as  sustaining  that  dalm.  The  cases  dted  are  to  the 
effect  that  where  a  trust  Is  declared,  whether  In  a  third  person  or  in  the  donor. 
It  la  not  essential  that  the  properly  should  beposseued  by  the  onCuigiM  trust, 
or  that  the  latter  should  be  informed  of  the  trust. 

It  will  be  seen  by  an  examination  of  the  cases  relied  upon  that  thqr  were 
cases  there  was  an  Dnequivocal  declaration  of  a  trust.  In  the  case  at  bar 
there  iron  no  declaration  of  a  trost,  either  by  the  testator*s  letter  otherwise. 
There  wu  no  evidence  In  the  case  that  the  testator  ever  deposited  any  money 
in  the  bank  in  the  name  of  hia  nephew,  or  that  he  ever  deposited  any  in  his 
own  name  as  trustee  for  him.  The  letters  and  other  proof  were  at  most  to 
the  effect  that  the  testator  had  money  In  the  bank  that  he  Intended  for  William, 
with  which  he  did  not  propose  to  interfere  until  he  thought  Wilthim  capable 
of  taking  care  of  It,  but  that  William  could  consider  the  money  on  interest. 
This  evidence  falls  far  shoi-t  of  the  requirements  necessary  to  create  a  valid 
trust,  even  under  the  authorities  cited  hy  the  respondent.  As  was  further 
said  by  Andbews.  J.,  in  Seaverf.  Beaver,  supra,  which  was  a  case  somewhat 
simitar  to  this:  "To  constitute  a  trust  there  must  be  either  an  explicit  dec- 
laration of  trust  or  circumstances  which  show,  beyond  reasonable  doubt,  that 
a  trust  was  Intended  to  be  created.  It  would  Introduce  a  dangerous  instability 
<tf  titles,  if  anything  less  was  required,  or  if  a  voluntary  trust  inter  vivot 
could  be  established,  in  the  absence  of  express  wor<to,  by  circumstances  capa- 
ble of  another  construction,  or  consistent  with  a  dlflFerenc  intention.**  See, 
also,  Tounff  v.  Toung,  80  N.  T.  422;  Bone  v.  De  Pej/ater,  3  How.  Pr.  (N. 
8.)  422, 108  N.  T.  662;  In  re  Crawford,  118  K,  T.  560,  21      E.  Kep.  692. 

We  are  unable  to  discover  any  ground  upon  whicli  it  can  be  held  that  the 
testator  Intended  to  establish  a  trust  in  favor  of  William,  or  to  constitute  him- 
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■elf  a  trustee  of  the  $5,000  In  qnestlon.  It  seems  to  us  that  the  evidence,  at 
most,  discloses  an  unexecuted  promise  by  the  testator  to  give  William  $5,000 
when  he  became  of  age,  if  he  proved  himself  worthy  of  it,  and  that,  upon  his 
attiUning  hts  majority,  the  testator  again  promised  to  make  tlie  same  gift, 
with  the  addition  of  the  Interest,  when  he  should  consider  his  nephew  capable 
of  taking  care  of  it.  As  there  was  in  this  case  neither  an  express  declaration 
9i  a  tnist  nor  drcnmstancee  which  show  that  a  trust  was  Intended,  it  follows 
tbat  the  reeoTery  in  tbfs  action  cannot  be  sustained  upon  that  ground.  More- 
orer,  the  evidence  in  this  case  is  far  from  satisfactory ,r  It  tends  to  show  quite 
dearly  that  the  testator,  during  his  life-time,  had  fulfilled  his  promise  to  his 
■ephew.  Soon  after  the  letter  of  the  testator  was  written,  we  find  William 
mgaged  In  business  with  bis  father.  Hehadborrowed$2,S00of  thetestator, 
for  which  he  gave  his  promissory  note.  Subsequently,  be  and  his  father  failed 
In  business,  and  were  declared  bankrupts.  In  the  schedules  filed  in  that  pro- 
ceeding he  makes  no  mention  of  any  claim  or  debt  agaiast  the  testator,  and, 
when  required  to  atate  any  and  all  money  or  debts  that  were  due  or  owing  to 
him.  he  declared  there  were  none  except  those  which  were  mentioned,  which 
did  not  Include  this  claim.  He  also  declared  upon  his  oath  that  there  was  no 
money  held  in  trust  for  him  by  any  one.  After  this  the  testator  transferred 
to  William  and  his  father  $11,000  worth  of  goods,  for  which  he  received  two 
1,000-dollar  notes,  and  a  general  release,  under  seal,  executed  by  both,  whioh 
was  broad  enough  to  cover  this  claim.  The  plaintiff  seeks  to  avoid  the  effect 
of  this  evidenra  by  proving  that  the  plaintlff^s  claim  had  been  previously  as- 
■igned  by  William  to  his  wife,  and  that  the  testator  knew  of  such  assignment 
when  the  release  was  given.  The  credibility  of  that  testimony  is  materially 
Shaken  by  the  fact  that  when  this  action  was  brought  no  such  assignment 
was  alleged,  but  the  plaintiff  alleged  in  her  complalut  that  she  acquired  title 
to  this  clidm  directly  from  William  by  att  assignment  made  Februarys,  1867. 
The  plaintiff's  attorney,  who  drew  that  complaint,  also  swears  that  such  an 
assignment  waa  before  him  when  he  drew  It.  It  may  be  that  the  assignment 
was  made  by  William  to  his  wife,  as  alleged  and  proved,  but  it  is  certainly 
Tery  runarkable  that  that  fact  should  have  been  forgotten  by  them  until  the 
defendant  pleaded  a  release  as  a  defense  to  this  action.  It  would  seem  that 
tftber  William,  his  wife,  or  the  plaintiff  must  have  remembered  the  fact,  If 
it  existed,  either  when  t^e  claim  against  the  testator's  estate  was  made,  veri- 
fied, and  presented,  or  when  the  original  complaint  In  tbisaction  was  prepared. 
TTIthout  stating  the  evidence  in  further  detail,  it  certainty  is  not  satisfactory 
to  ns.  In  a  case  like  this,  where  the  estate  of  a  dead  man  is  assaulted  by  dia- 
■atisfied  relatives,  it  is  the  duty  of  a  court  to  scrutinize  the  evidence  given  to 
sustain  such  an  assault  quite  carefully,  and  such  a  claim  should  be  allowed 
only  upon  fair,  reliable,  and  consistent  evidence  which  shows  that  it  is  a  Just 
one.  If  there  were  no  other  questions  in  thecaae  except  the  question  whether 
the  plaintiff's  claim  had  been  paid  and  released,  we  should  be  isGllned  to  regard 
it  aa  our  duty  to  grant  a  new  trial,  upon  the  ground  that  the  decision  was 
against  the  weight  of  evidence.  We  are,  however,  of  the  opinion  thafl^there 
was  no  legal  contract  twween  the  parties  soflBcient  to  uphold  the  recovwy  in 
this  case,  and  tliat  the  judgment  should  be  reversed.  Judgment  reversed* 
and  a  new  trial  granted,  with  costs  to  abide  the  event.i  All  concur. 
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Fbtrib  v.  Fhkmix  Ins.  Go. 


{Supreme  Court.  Oenerai  Terniy  Second  Department  July  18,  1800:) 

1.  JCasinb  InsuiuNOB— Habbob  Riskb. 

In  the  propoMl  for  u  open  policy  of  Inraranoe  under  the  beadinn  ■'From"  and 
"To,"  Intended  to  Indicate  the  ttartinff-point  and  destination  of  the  insared  cargo, 
was  written  **Kew  York  Harbor. "  The  OTldenoe  in  an  aotdon  on  thepoliof  sbowea 
that  tbe  oareo  was  to  be  carried  from  Brooklyn  cAtj  to  Tarrytown,  oat  It  did  not 
V>peare»H]uy  what  was  Included  in  the  tann  "Hew  York  Harbor.'*  fi«Id,ttaatB 
lou  at  Tarrytown  was  wttbln  the  policy. 

t.  Bamb— Plaoi  of  Delitbbt. 

It  ii  not  necessary  to  the  validity  of  a  policy  of  marine  Insnnuwa  on  •  ougo  that 
a  definite  place  of  osliTery  of  the  cargo  uoula  be  spedfled. 

Appeal  from  eirenlt  ooart.  Kings  county. 

Action  1^  Jcrrjr  Petrie  againit  the  Phenix  Insutance  Company  of  Brooklyn 
to  recover  for  tbe  loss  of  a  cargo  of  cemoat,  underwritten  by  defendant 
through  an  open  p(d!cy  of  marine  inaurance  with  book  attached.  From  a 
judgment  for  plalnttfT,  and  from  an  order  denying  a  new  trlaU  defendant 
Ideals. 

Argued  before  Barnabd,  P.  J.,  and  Btkham  and  Pratt,  JJ. 
Cafpmttr  A  Motlwr,  (Jotqah  F*  Mother,  of  oounsel,)  for  appellant. 
Sdwin  &,  Davie,  for  respondent. 

Babnakd,  p.  J.  The  plaintiff  held  an  open  policy  of  Iiuuranoe  with  the 
defendant  company.  The  defendant,  wilh  the  policy.  gAve  a  book  as  part 
of  it.  This  book  was  to  contain  the  risks  proposed  and  taken.  The  insured 
wrote  the  name  of  the  Insured,  the  name  of  the  vessel,  and  where  from  and 
where  to  the  risk  was  to  continue,  tbe  cargo,  and  the  amount  of  insurance. 
The  open  policy  was  of  no  force  until  the  proposal  was  assented  to  and 
approved  by  the  company  and  its  agents.  Tbe  present  case  shows  two  indefi- 
nite entries,  out  of  which  this  acUon  grew.  Tbe  proposal,  instead  of  stating 
Uiat  the  tioat  insured  was  to  go  from  Broc^yn  city  to  Tarrytown,  which 
would  have  been  tbe  correct  statement  under  the  facts  proven,  contained  an 
entry  under  tbe  heading  **FTom,"  which  would  indicate  the  starting-point,  and 
"To***  which  wonld  indicate  tbe  place  of  delivery  of  cargo.  This  was  written 
under  both  words :  "  New  York  Hart>or. "  What  did  the  proposal  mean  ?  It 
Mama  plain  that  the  words  "New  York  Harbor"  ahouid  be  written  as  the 
place  at  starting  and  the  place  of  delivery.  When  the  book  was  retamed.  tbe 
approval  was  expressed  in  tbe  one  word  "harbor, "  written  under  tlie  heading 
printed  "Signature  of  Approval."  It  was  a  disputed  question  whether  this 
entry  signified  an  approval.  The  agent  who  made  It  said  that  it  did  not.  The 
insured  and  his  clerk  say  that  It  was  the  usual  way  in  which  iq»proval  was 
signified  by  the  agent.  The  Jury  have  found  in  favor  of  tbe  plaintiff.  It  was 
also  a  question  whether,  assuming  that  the  contract  was  from  one  point  in 
tbe  harbor  of  New  York  to  another  In  the  same  harbor,  the  loss  at  Tarrytown 
was  within  the  insured  limit.  The  evidence  fails  to  show  any  exact,  or  even 
approximate,  certainty  as  to  what  was  included  in  the  term  "New  York  Har- 
bor. "  Proof  was  given  tending  to  show  that  the  harbor  did  not  go  beyond 
the  northern  limits  of  New  Yorlt.  Considering  the  point  of  dispnte  to  be 
whether  tbe  risk  was  a  canal  or  harbor  risk,  it  is  not  difficult  to  place  Tarry- 
town as  within  the  barbor  of  New  York,  within  the  meaning  of  that  term  as 
between  these  parties.  It  was  proper  to  prove  by  expert  witnesses  what  "New 
York  Harbor"  In  a  policy  would  indicattj  to  an  insurer.  Nelton  v.  /fwuronos 
Co.f  71  N.  Y.  453.  It  may  be  doubted  whether  a  questiou  calling  for  the 
opinion  of  an  expert  as  to  what  those  words  would  indicate  to  an  insurer  was 
properly  rejected,  but  no  auch  point  is  presented.  The  witness  Baker  did 
anawer  the  question  in  another  form,  subsequently,  to  tbe  effect  that  tbe 
word  "harbor"  wouhl  extend  to  the  south  boundary  of  tbe  ci^  of  Tonkers. 
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There  wms  oo  error  In  the  charge  that  the  parties  could  contract  without  a 
definite  place  of  deliverj  of  the  car^o.  The  case  of  Chadsep  v.  Quion,  97  N. 
T.  838,  only  decided  that  a  cargo  of  potutoes  shipped  uod  insured  from  New 
York  to  Yonkers,  free  from  particular  average,  and  partly  delivered  before 
the  loss  occurred,  was  not  a  tutal  loss,  and  thiit  tlie  liability  of  the  Insurers 
terminated  upon  a  partial  delivery.  If  the  insured  was  bound  to  prove  the 
Teasel  seaworthy,  as  part  of  his  case,  the  evidence  is  suflBcient  on  that  part  to 
carry  the  case  to  ttie  jury.  She  was  proven  to  be  seiiworthy,  and  was  sunk  by 
a  bar  at  TanytowD,  vhict  was  under  the  center  of  the  boat,  and,  as  the  side 
fell,  the  two  ends  had  no  support,  and  the  vessel  broke,  and  sunk  from  that 
injnij.  Xba  Judgment  should  therefore  be  afilrmed*  wlUi  coats.  AU  oon- 
eur. 


(Supreme  Court,  Special  Term,  Jfevt  Yorlt  CountU'  July  IB.  1890.) 

L  BCmnoiPAi.  Cobpobatiohs— Pouob  Fobos— iHTOZKUTiHa  L14DOBS— Oath. 

Laws  N.  T.  1890.  0. 163,  §  8,  whlcb  requires  each  member  of  the  police  force  to 
take  an  oatii,  within  80  days  after  the  passEure  of  the  act,  that  he  1b  not  interested 
In  ibe  manof  aomre  or  tale  of  intozioating  uqaort,  is  merely  directory  as  to  time, 
and  not  mandatory;  and  tbe  oath  may  lawfully  be  taken  within  a  reasonable  tine 
after  the  expiration  of  aaoh  80  days. 

%,  Samb— Remotax  ov  PouoaMAN, 

'  A  member  of  the  police  force  of  New  York  dtj,  who  was  granted  leave  of  ab- 
lenoe  during  the  80  days  prescribed  by  the  above  act,  without  any  knowledge  on 
hla  part  as  to  Its  paaiage,  and  who  did  not  return  to  the  city  until  a  few  days  attar 
the  expiration  of  the  time  limited,  should  be  permitted  to  take  the  oath  after  bis  re- 
tarn;  and  his  removal  beoaoseof  his  failure  to  take  it  within  the  80  days  Is  im- 
proper. 

At  chambers.  Application  by  John  W.  Taylor,  a  discharged  policeman, 
lor  a  writ  of  mandamus. 

Hobbt  A  Qiffotd,  tot  zelator.  W,  H.  Clarh»  Corp.  Oouuel,  for  police  eom- 
missioners. 

AupBXwa*  J.  This  is  a  very  hard  case,  and  if  the  court  can  grant  the  relat- 
or the  relief  aslced  for,  it  should  do  so.  The  facts  aet  forth  in  the  affidavit 
of  relator*  on  which  tlie  application  is  based,  are  not  disputed,  and  are  aub- 
stantlally  as  follows:  The  relator  has  been  a  member  of  the  police  force  ever 
since  April  17,  1884.  and  has  regularly  done  duty  as  patrolman  since  his 
appointment  at  that  time.  In  May.  1890,  the  father  of  the  reUtor's  wife, 
who  resided  at  Bethel,  Sullivan  county,  in  this  state,  while  visiting  at  ttie  r»> 
lator'a  bouse,  died  on  the  11th  day  of  that  month.  In  order  to  accompany 
the  remains  of  his  father>ln-law  to  Bethel,  where  interment  was  to  take  place, 
the  relator  took  his  vacation  earlier  than  lie  otherwise  would  have  done,  and 
had  a  14-days  leave  of  absence  from  the  department,  extending  from  the  11th 
to  the  25th  day  of  May,  and  went  with  such  remains  to  Bethel,  where  he  r^ 
mained  until  May  24th,  when  he  returned  to  New  York.  There  is  no  tele- 
graphic station  at  Bethel,  tlie  nearest  one  being  5  miles  distant;  and  there  is 
no  railroad  station  there,  tlie  nearest  one  being  12  miles  distant.  When  the 
relator  left  New  York,  on  May  11th,  he  had  no  knowledge  of  the  provisions  of 
chapter  163  of  the  Laws  of  1U90,  nor  did  he  know  that  any  such  act  had  been 
passedt  introduced,  or  was  contemplated.  The  first  knowledge  that  the  relat- 
or had  that  any  oath  or  statement  was  required  of  the  members  of  the  force, 
within  80  days  from  the  date  of  the  passage  of  the  act,  was  on  May  24. 1890. 
The  board  of  police  issued  an  order  requiring  members  of  the  force  to  Hssem- 
ble  on  May  22d,  for  the  purpose  of  taking  the  oath  required  by  said  act,  hut 
the  relator  had  no  knowledge  of  said  order  until  his  return  to  the  city.  The 
captain  of  bis  predoct,  it  appears.  Old,  on  the  20th  or  2lat  of  May,  intrust  a 
dlspateh  to  an  offloer,  to  be  transmitted  to  the  relator  at  Bethel,  oonoemlng 
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the  requirements  of  the  law,  but  such  officer,  learning  ftt  the  Grand  Central 
depot  that  there  was  no  telegraphic  station  at  Bethel,  did  not  forward  the 
dispatch.  The  relator  is  not,  and  never  baa  been,  directlj  or  Indlrectlf  in- 
terested in  the  manafacture  or  sate  of  spiritaous  or  malt  liquors,  ales,  winco, 
or  beer,  and  could  trutbfullj  take  the  oath  provided  for  in  said  chapter  16S 
of  the  Laws  of  1890,  and.  having  called  on  the  superintendent  of  the  poltoe 
department  on  May  26th,  was  by  the  latter  referred  to  the  cbi^  clerk,  t* 
whom  he  stated  that  he  waa  able  and  willing  to  take  such  oath.  Notwiib- 
Btanding  these  facts,  the  relator  was  notiOed  on  Hay  28th  that  he  bad  bees 
dlsehai^ed  from  the  force,  no  reason  being  given  therefor,  and  no  charge* 
ever  having  been  preferred  against  him.  The  act  (chapter  168,  Laws  1890,) 
was  passed  on  the  22d  of  April,  and  the  third  section  declares  ttiat  all  men- 
hers  of  the  police  force  shall,  within  SO  days  after  the  passage  of  the  aald  act, 
make  and  subscribe  an  oath  before  an  officer  duly  authorized  to  take  the  ac- 
knowledgment of  deeds,  to  the  effect  that  he  is  neither  directly  nor  indirectly 
interested  in  the  manufacture  or  sale  of  any  spirituous  or  malt  liquors,  wine, 
or  beer.  While  it  was  undoubtedly  the  duty  of  the  board  of  police  to  reqnlra 
members  of  the  force  to  comply  ^ith  the  statute,  and  take  the  oath  therein 
provided  for,  within  SO  days  after  the  passage  of  the  act,  I  do  not  think  that 
under  the  ciioumstanoea  of  this  case  the  failure  of  the  relatorto  take  the  oath 
within  such  80  days  justified  his  discharge  from  the  force.  It  would.  In  my 
opinion,  l>e  an  unreasonable  construction  of  the  statute  to  hold  that  a  tai)ai« 
to  take  the  prescribed  oath  within  30  days  after  the  passage  of  the  act  oper- 
ated  in  every  instance  to  deprive  members  of  the  police  force  of  their  places. 

Many  laws  have  t>een  passed  from  time  to  time,  the  object  of  which  waa  to 
render  members  of  the  police  force  secure  in  their  places,  and  to  prevent  their 
discharge  except  for  cause  and  after  a  hearing,  and  at  the  present  time  such 
laws  are  in  full  force  and  effect.  Suppose  that,  ai,  the  time  of  the  passage  of 
the  act  and  for  80  days  thereafter,  memlKrs  of  the  police  force  were  sick,  and 
for  that  reason  unable  to  take  the  oath:  or  that,  at  the  time  of  the  passage  o( 
the  act,  and  for  80  days  thereafter,  other  members  of  the  force  were  abeent 
from  the  state  on  duty,  pursuant  to  orders  from  their  superior  officers.  It  is 
Inconceivable  that  the  lef^islature  should  have  intended,  in  casep  like  those 
supposed,  where  It  would  have  been  impossible  for  members  so  sick  or  absent 
from  the  state  to  take  the  oath  In  question,  that  such  members  should,  never- 
theless, lose  their  places  upon  the  force,  and  be  forever  diaqualiQed  from  serv- 
ing thereon ;  and  yet  such  result  necessarily  follows  if  the  relator  was  law- 
fully discharged.  My  opinion  is  that  the  provision  of  section  8,  requiring  the 
oath  to  be  taken  within  80  days  after  the  passage  of  the  act,  must  be  regarded 
as  directory  merely,  and  not  mandatory.  This  view  is  confirmed  by  the  las- 
gui^  of  the  last  sentence  of  said  section  8,  which  is:  **The  failure  to  take 
the  oath  in  this  section  prescribed  shall  disqualify,  any  one  from  holding,  or  de> 
tar  any  one  from  continuing  to  hold,  any  office  or  posiUon  mentioned  in  this 
act."  It  will  be  observed  that  this  sentenoe  does  Jtat  declare  that  a  feUuie  te 
take  the  oath  within  80  days  after  the  passage  of  the  act  shall  disqualUy 
any  one  from  holdii^,  or  debar  any  one  from  oontinnlng  to  hold,  any  cmoe  or 
position,  but,  in  effect,  providee  that  a  ftiUuze  to  take  the  oath  all  shidl 
produce  snch  disqualification  or  debarment.  The  bot^  are  fall  of  cases  in 
which  it  has  been  held  that  similar  proYlslons  in  statutes  were  dlreoboxy,  and 
not  mandatory.  "Generally,  the  role  Is  when  a  statnte  speelfles  the  time 
within  which  a  pnUlc  officerls  to  perform  an  act  regarding  the  rig^  and  du- 
ties of  others.  It  will  be  ctmsidered  as  directory  merely,  nnless  the  nature  of 
the  act  to  be  performed  wtfae  language  of  the  statute  shows  that  the  designa- 
tion of  ttme  was  Intended  as  a  limitation  of  power."  Pespis  AUm,  6 
Wend.  487;  Jaokion  t.  Toang,  6  Cow.  269.  **The  statute  which  requires 
offloa,  before  whom  proceedings  are  bad  against  an  absconding,  concealed, 
or  non-resident  debtor  to  make  and  file  his  report  wltUn  twen^  after 
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the  appointment  of  trnstees,  and  the  latter  to  cause  thpir  appointuient  within 
thirty  days.  Is  dirrrtory  merely."  Wood  v.  Chapin,  13  N.  Y.  509.  "The 
proTision  in  tlie  statute  limiting  the  time  of  a  referee  to  make  bis  report  is 
merely  directory."  In  r«  Empire  Citjf  Bank,  IS  TX.Y.  200.  "The  provis- 
ion of  the  old  Code  which  required  a  judge,  before  whom  a  case  was  tiled 
without  a  Jury,  to  file  hla  decision  in  writing  within  twenty  dajv  after  the 
trial  waa  simply  directory."  Stetoart  r.  Slater,  6  Dner,  84.  **Statate8  pre- 
■oiblng  the  time  within  which  an  act  shall  be  done,  without  any  negative  or 
piofaibttive  words,  are  directory."  State  v,  HarrU,  17  Oblo  St.  608.  "where 
a  tax  was  directed  to  be  levied  in  the  year  1866,  and  it  was  held  that  it  cuuld 
be  levied  In  another  year."  Looney  v.  Hughet,  80  Barb.  605;  Tw>hy  t. 
CAofs.  SO  Cal.  524;  People  v.  Lake  Co.,  83  Cal.  487;  People  v.  RocTleeter,  5 
Lans.  11;  S?uno  v.  Orr,  80  Iowa,  855:  Corbett  v.  Bradley,  7  Xev.  106;  State 
V.  Homer,  34  Md.  669.  "Statutes  aa  to  the  time  within  which  laws  are  to  be 
pabliaked  may  be  treated  as  directory,  but  still  the  publication  cannot  be  indef- 
init^y  postponed,  the  fact  that  wrong  and  injury  may  result  from  delay  mak* 
ing  Bome  reasonable  limit  necessary."  State  v.  Lean^  9  Wis.  279.  Upon 
principle  and  authority  I  think  that  the  provision  of  said  section  3,  requiring 
the  oalh  to  be  taken  within  30  days  after  the  passage  of  the  act,  must  be  con- 
sidered as  directory  merely,  and  not  mandatory,  and  tbat  the  oath  could  be 
lawfully  taken  within  a  reasonable  time  after  the  expiration  of  such  30  days; 
and  what  should  be  considered  a  reasonable  time  must  depend  upon  the  ctr- 
camstances  of  each  case.  In  the  present  case  the  relator  did  not  know  of  the 
requirements  of  the  statute  when  he  went  away,  nor  until  his  retom,  and 
immediately  after  hia  retam  lie  presented  iiimseif  at  the  police  department, 
and  offered  to  take  the  oath ;  and  I  think  that  he  should  have  been  allowed  to 
do  so.   The  application  for  a  maTuLamua  will  be  granted ;  but.  as  it  Is  against 

gsbUe  offleers,  who,  no  donbt.  acted  in  aocordance  with  what  thf^  beUeved 
» be  Uwir  dnty.  it  will  be  without  costs. 


In  re  Ubikopoutan  Ex..  Bt.  Oo. 

In  re  Bachb  «t  al. 

(Supreme  Court,  Oeneral  Term,  tint  Department.  Jnoe  S,  180a) 

AvPauA  VBOX  ComciaeiONiB'B  Ripobt— Cohbtruotioh  ov  Bta^tdtb. 

AoU  n.  T.  ISBO,  0.140,  |18,  provides  that  after  the  report  of  the  ODDunlMlooeraap* 
pobrtad  trad  or  the  sot  to  award  ooni);>enBatlon  for  laads  taken  by  a  railway  oompany 
has  been  ocatflnned,  either  party  mar  appeal  tberefrom,  and  the  appeal  ^wll  be 
heard  by  tbe  supreme  court  at  any  general  or  apeoial  term  on  "notloe  tboratrf  b^u 

Sren  aooordlnx  to  the  rulea  and  practice  of  said  oourt "  Held,  it  is  the  pxaoUoe  of 
e  oonrt,  and  we  policy  of  the  law,  to  have  appeal*  beard  at  toe  gennaftenD,  and 
a  motion  to  have  nota  an  q^oal  heard  at  a  apeoial  term  waa  properiy  dotted. 
DunaUk  J-t  dissenting. 

Appeal  from  special  term,  Kew  York  county. 

FcUUon  of  the  Metropolitan  Elevated  Bailway  Company  relative  to  aoqnlr- 
ing  tiUe  to  lands.  Simon  Bache,  Solomon  B.  Ulman,  Sl^mond  J.  Bacbe, 
Ora^  W.  Dean,  and  Edmund  R.  Williams,  property  owners,  moved  tbat  the 
appeal  be  heard  by  the  special  term,  which  motion  was  overruled,  and  tb^i^ 
peal  Uierefrom. 

Argued  before  Van  BBunT,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 
Whit^uad,  Parker  d  Dexter,  tm  appellants.  Davfee  A  BapaUo,  txa  r»> 
spondent. 

Bradt,  J.  The  general  railroad  act  of  1850,  o.  140.  section  18,  provides 
that  in  prooeedinga  of  thla  charaotw  either  party  may,  after  the  report  of  the 
commlaaioneis  Is  affirmed,  appeal,  and  that  such  apjwai  shall  be  heard  by  the 
supreme  court  at  any  general  or  apedal  term,  a  "notice  thereof  being  given 
aoeordiBg  to  tlie  raise  and  pimctloeof  said  court."   Tbe  uoticeof  ai^eal  to  be 
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gtven  ii  one  of  that  proceeding,  and  in  accordance  with  the  rales  and  pracUoa 
of  the  court  relating  thereto.  The  appellant  Is  nut  given  the  anconditional 
right  to  appeal  to  the  general  or  special  term  of  the  court,  but  such  of  these 
tribunals  as  the  court  may  designate  for  the  hearing  hy  its  prnctloe.  It  is 
enough  to  determine  its  mode  of  procedure  therefore  that  a  practice  regulatinip 
it  exists,  although  no  formal  rule  declares  it.  The  system  of  review  adopted 
throughout  the  state  requires  an  appeal  to  be  taken  to  the  general  term  from 
the  special  term.  The  object  in  view  is  to  secure  the  consideration  of  the 
subject  involved  by  several  minds,  and  this  is  so  guarded  that  the  Judge  from 
whose  decision  the  appeal  is  taken  cannot  sit  In  review.  The  practice  of  ask- 
ing one  judge  to  review  another  la  hostile  to  this  system,  which  woald  be  the 
effect  of  allowing  such  an  appeal  as  pressed  herein.  The  leglslatare.  althoagfb 
using  the  word  "special"  in  section  18,  supra,  left  the  subject  to  the  court, 
and  the  court  has  properly  determined  that  the  general  term  must  be  Mttgbt 
when  an  appeal  is  demanded.  The  jiro  forma  oonflrmatlon  does  not  relleva 
the  appeal  from  the  hostility  suggested,  inasmuch  aa  the  court  of  appeals 
TBoated  a  judgment  of  the  general  term  of  this  department  for  the  reason  that 
one  of  Its  judges  was  sittingatchambers  when  the  report  of  the  referee  In  tlw 
action  was  confirmed  pro  forma.  He  knew  nothing  of  the  contents  of  the  rec- 
ord, and  did  not  act  upon  them.  It  Is  not  necessary,  however,  to  extend  these 
otMerTatioDS.  The  practice  is  settled.and  must  be  conformed  to,  and  it  Is  that. 
In  proceedings  kindred  to  this,  the  appeal  must  be  to  the  general  term,  and 
subject  to  the  rules  in  regard  to  appeals  which  Involves  the  printing.  The 
methods  regulating  it  are  prescribed  by  rules  32, 35,  40.  41,  and  42.  and  mast 
prevail.  It  is  no  greater  hardship  upon  a  land-holder  to  subject  him  to  these 
rules,  than  any  other  suitor  who  invokes  the  appellate  power  of  the  court,  al- 
though it  may  be  said  that  these  proceedings  are  often  of  such  a  character  that 
printing  is  a  much  greater  necessity  us  an  ally  in  the  examination  of  thequestion 
involved.  It  m-Aj  be  said  in  conclusion  that,  although  this  court  lias  been  rs> 
quired  on  numerous  occasions  to  consider  appeals  In  these  proceedings  from 
the  special  term,  tliis  is  the  flrst  one  in  which  the  attitude  has  been  taken 
which  the  appellant  attempts  to  maintain.  For  these  reasons  the  ord«r  ap- 
pealed from  aboald  be  afflrmed,  with  tlO  costs  and  disbursements  of  this  ap- 
peaL 

Van  Britnt,  p.  J.  I  concur  In  the  conclusions  arrived  at  by  Mr.  Justice 
Brady.  An  examination  of  the  Code  shows  it  Is  the  policy  of  the  law  that 
wherever  practicalile  appeals,  and  all  proceedings  in  the  nature  of  appeals, 
should  be  heard  at  the  general  term,  and  the  practice  in  this  district  has  been 
in  harmony  with  ttiis  rule.  It  is  undoubtedly  true  that  the  court  at  special 
term  would  have  the  power  to  hear  this  appeal,  but  the  proper  regulation  of 
business  in  this  district  requires  that  the  special  term,  overcrowded  as  it  is, 
should  not  be  burdem-d  by  these  appeals  when  there  is  another  branch  of  the 
court  more  accessible. 

Daniels,  J.,  {dissenting,)  The  law  of  1850,  which  has  not  since  then  hem 
materially  c)i:inged  in  its  application  to  this  case,  has  defined  the  proceedings 
which  may  be  t:tl^p^  by  a  railway  company  to  acquire  the  title  to  land  for  the 
purposes  of  its  railway.  It  Is  summary,  simple,  and  Inexpensive  throughout. 
After  providing  for  the  appointment  of  commissioners  to  appraise  and  award 
the  compensation  to  be  made.  It  has  provided  for  the  confirmation  of  their 
report  by  the  court.  And  when  the  requisite  notice  of  the  application  for 
conlit  maliun  has  been  served  according  to  the  practice  of  the  court,  then  the 
court  has  no  other  alternative  than  to  confirm  the  report.  The  merits  of  thede- 
cislon  made  by  the  commissioners  are  not  in  any  form  to  be  considered  on  the 
application  to  confirm  their  award,  hut,  under  the  law,  it  must  beat  oncecon. 
flnaed;  and  when  the  order  of  oonflrmatlon  has  been  recorded,  and  the  com. 
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pensstion  has  been  paid  or  deposited,  then  the  company  Ib  entitled  to  enter 
upon  the  land,  and  to  take  possession  of  it,  and  to  use  it  for  the  purpuses'of 
ItB  corporation,  durlngthtjcontinuonce  of  Us  corporateexislence.  Laws  1850, 
c.  140,  §§  17.  18.    Whatever  changes  may  afterwards  take  place  in  the  ad- 

i'ustineut  of  the  compensation  of  the  owner,  the  company  will  not  be  disturbed 
y  them  in  its  use  and  enjoyment  of  the  land.  The  remedy  of  the  owner,  as 
well  as  that  of  the  company,  for  th.it  object  is  by  a  sejturate  and  distinct  pro- 
ceeding, which  has  been  provided  for  by  the  succeeding  parts  of  section  18 
already  referred  to.  They  are  In  no  form  an  appeal  from  one  judge  to  an- 
other, for  no  question  to  be  brought  up  by  them  can  be  Included  in  the  hear- 
ing of  the  motion  on  the  part  of  the  company  to  oonfirm  the  report;  but  tbc^ 
consist  in  an  appeal  from  the  decision  of  the  oommlssloners.  And  on  that  ap< 
peal  their  report  of  the  compensation  may  be  set  aside,  and  a  further  hearing 
directed,  either  before  the  same  or  other  commissioners.  But  that  hearing 
will  in  no  sense  annul  or  disturb  the  previous  confirmation  of  ttie  report,  or 
the  possessiou  of  the  railway  company,  or  the  right  secured  to  it,  to  use  the 
land  for  the  purposes  of  its  corporation.  The  two  proceedings  are  entirely 
distinct:  that  to  Qonflrm  the  report  tieing  in  the  Interest  of  the  company,' 
and  that  by  way  of  an  appeal  being  forthe  benefit  of  the  party  appealing;  and 
it  may  be  taken  by  the  commissioners  notwithstanding  the  confirmation  of 
the  report,  or  at  the  Instance  of  the  owner  of  the  land  for  either  an  increase 
or  diminution  of  the  compensation  to  be  made.  And  It  Is  that  appeal  which 
the  owners  have  taken  in  this  case.  When  that  has  been  taken  by  either 
party,  the  law  is  mandatory  that  It  "shall  be  heard  by  the  supreme  court  at 
any  general  or  special  term  thereof."  And  the  only  condition  on  which  the 
right  to  the  hearing  depends  Is  that  It  shall  be  "on  such  notice  thereof  being 
given  according  to  the  rules  and  practice  of  said  court."  Laws  1850,  c.  140, 
§  18.  The  oourt  is  vested  with  no  discretion  as  tortile  tribunal  to  hear  the 
appeal.  That  has  been  conQded  to  the  party.  The  proceedin;;  is  quite  in- 
formal, and  at  the  special  term  it  has  the  merit  of  beln^r  much  less  expensive 
than  when  brought  before  the  general  term;  and,  after  its  disposition  by  the 
special  term,  mny  still  be  appealed  to,  and  reviewed  by,  the  general  term,  as 
ether  declsionii  of  the  special  term  maybe.  Under  the  system  prescribed,  the 
speciiU  term  should  not  hare  refused  to  hear  and  dispose  of  the  appeal,  and 
for  that  reason  the  order  should  be  reversed,  and  the  special  term  directed  to 
hear  the  appoaL 


in  ft  Blow's  Bbtatx. 
{Surrogate*  Court,  Ben$*elaer  Coutriv*  July  8Si  1880.) 
L  BxaoDVou  AHD  ADimntTUTORS— AramnnuMB  wrre  Will  ARnixaD. 

Wbne  an  exeontor  has  no  right  to  ooUect  rente  from  bis  testatoT*B  real  aitsta. 
admLnlstratriz  &  t.  a.,  who  snooeedi  bim,  oan  faavo  no  sooh  aathiHtty. 
&  Buu— AoootwnHO. 

Under  Code  QvU  Proa  N.  Y.  8  MIS,  snbd.  8,  giving  snrrogates  power  "to  dlreot 
and  oontrol  the  condaotand  settle  the  aooonnte  of  sxeoutors  Mid  aandnlstrators"  a 
■oTTognte  has  no  jurisdtctton  to  oompel  aa  admlolatratrix  a  t  a  to  aoooant  for 
rsBte  and  proflta  ooUooted  ^  bar  wluoafe  anthorit^  trmi  real  eafeate  left  1^  ta^ 
tatrix  to  her  minpr  ohUdren. 

BaM>— EsTOf  FBk 

Kor  oan  snoh  administratrix  be  held  TesponslUa  by  nason  of  the  dootrina  of 
•qDitaUe  estoppel,  she  having  vohmtarlly  illed  her  aoooonto  (duu^rlng  herself  with 
■Ml  rente. 

Spedal  proceeding  instituted  against  Fhilomene  Chevalier,  as  administratrix 
vltti  the  will  annexed  of  Lutgarde  Blow,  by  Julia  F.  Buchman,  as  next  of 
bin  and  devisee  of  decedent,  consolidated  under  Code  Civil  Froc.  X.  T.  S 
2728,  with  an  accounting  proceeding  instituted  by  said  administratrix. 

Myen  A  Norton,  for  next  of  kin  and  devisee.  MoCleUan  <ft  MoCUllan, 
tor  ttie  administratrix. 

▼.11  H.T.S.U0b6 — 13 
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Laksino,  S.  Latgarde  Blow  died,  leaving  a  last  will  and  testameot,  which 
was  duly  admitted  to  probate  by  the  surrogate  ot  Bensselaer  county,  about 
the  1st  day  of  June,  1877.  Her  will  is  as  follows:  "First.  After  the  pay- 
ment of  all  my  just  debts  and  funeral  expenses,  Ido  give  and  bequeath  unto 
all  my  children  the  property  of  which  X  may  die  seised,  to  be  divided  equally 
between  them  when  the  youngest  of  my  children  shall  reach  the  age  of 
twenty-one  years,  except  there  shall  be  deducted  from  the  shares  of  Pliilo- 
mene  and  Yltallne  Chevalier  each  the  sum  of  $1,000  on  account  of  their 
father  providing  by  bequest  for  them  in  his  will.  8ee<md.  It  is  my  desire 
that  my  executor  shall  be  general  guardian  for  my  children,  and  that  the  rents 
and  proQts  received  from  my  property  be  expended  for  the  benefit  of  my 
youngest  children,  until  they  are  able  to  provide  for  or  take  care  of  them- 
selves. I  nominate  my  brother,  Louis  F.  Boussean,  executor  of  this  my  last 
will  and  testament."  The  said  Rousseau  duly  qualified,  and  entered  upon 
the  duties  of  his  trust  as  executor,  and  so  continued  until  about  the  27th 
day  of  December,  1877,  when,  by  an  order  of  the  surrogate's  court,  letters 
.testamentary  theretofore  issued  to  him  were  revoked,  and  letters  of  adminis- 
tration with  the  will  annexed  were,  on  the  27th  day  of  December,  1877,  is- 
sued to  Fhilomene  Chevalier,  who  also  quallQed  as  such.  Said  Lutgarde  Blow 
left  her  surviving  five  minor  children;  and  one  of  said  children  is  still  under 
the  age  of  21  years.  No  inventory  was  filed  by  the  executor  or  the  adminis- 
tratrix with  the  will  annexed,  or  by  the  testamentary  guardian.  Shortly 
after  entering  upon  her  duties  as  such  administratrix,  the  said  Fhilomene 
Chevalier  obtained  leave  from  the  surrogate's  court  to  mortgage  certain  real 
estate  for  the  payment  of  debts;  but  no  report  has  ever  been  made,  and  no 
account  haa  ever  been  rendered,  by  her  of  the  proceeds  ot  said  mortgage. 
About  July  23,  1889,  Julia  F.  Buchanan,  one  of  the  children  of  the  said  Lut- 
garde Blow,  deceased,  and  a  legatee  under  the  will,  petitioned  the  aurro 
gate's  court  for  an  order  that  the  said  administratrix,  etc.,  file  an  Inter 
mediate  account  in  the  surrogate's  court  of  her  proceedings  as  such  adminis 
tratrix,  under  subdivision  4  of  section  2723  of  the  Code  of  Civil  Procedure 
On  the  return-day  of  the  citation,  said  administratrix  presented  a  petition, 
under  sections  2728  and  2729  of  the  Code  of  Civil  Procedure,  for  a  Judicial 
settlement  of  her  account  as  such  administratrix;  and  a  citation  was  there 
upon  issued  from  said  oouit  directed  to  all  parties  interested,  and  the  proceed- 
ing instituted  by  the  petition  of  said  Julia  F.  Buchanan  was  adjourned  untD 
the  return-day  of  said  citation.  Upon  such  return-day  the  proceedings  wer* 
consolidated,  and  the  administratrix  with  the  wilt  annexed  filed  a  verified  a& 
count  purporting  to  be  a  statement  of  the  amount  of  rents  received  by  her 
from  June  1, 1883,  to  October  1,  1889.  from  the  real  estate  vhlcb  said  Lut- 
garde Blow  had  devised  to  her  minor  children  by  her  aald  will.  Julia  F. 
Buchanan,  through  her  counsel,  objected  to  the  account  filed  upon  the  ground 
that  it  failed  to  account  for  the  rents  received  and  disbursements  nude  by 
said  administratrix  from  the  27th  day  of  June,  1877,  the  time  when  let- 
ters of  administration,  etc.,  were  issued  to  her.  to  June  1,  1883,  the  date 
of  the  oommencemant  of  her  account,  a  period  of  nearly  six  years,  dar- 
ing  which  time,  as  she  alle^^ed,  a  large  amount  of  rents  had  been  col- 
lected by  her  as  such  administmtrix.  etc.,  that  she  had  failed  properly 
to  account  for,  and  also  for  the  proceeds  of  the  mortgage  authorized  to  be 
made  by  her  by  the  surrogate's  court  Such  proceedings  were  thereupon 
bad  that  thesurn^ate  at  that  time,  Hon.  Williaji  Lobd,  directed,  with- 
out objection,  that  said  administratrix  file  an  amended  account,  to  Include 
alleged  omissions;  and  the  matter  was  adjourned  for  that  purpose  from  time 
to  time  until  the  10th  day  of  February,  1889.  The  said  adminiatratrlx  then 
appeared  before  tbe  present  surrogate,  and  objected,  through  her  counsel,  to 
making  and  filing  an  additional  or  amended  account  of  the  rents  and  profits 
leceiTed  by  her  aom  said  real  estate,  and  asked  leave  to  withdraw  ue  ac- 
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ecmnt  ttmetofore  filed  hf  faer,  ehai^nff  henelf  with  saeh  rents;  and  Insisted 
that  £be  Barn)gate*8  court  had  no  jurisdiotion  to  compel  ber  to  account  for  the 
rents.  Issues,  and  profits  wMob  she  had  noeiTed  and  collected  from  the  iatd 
real  estate  of  the  said  devisee  since  her  appointment  as  administratrix  with 
the  will  annexed,  apontiieffroiind  that  the  executor  named  in  the  will  of  said 
deceased  ma  not  autborixed  toooUect  rents  as  such,  and,  if  he  were,  the  power 
did  not  pass  to  Oie  administratrix  with  the  will  annexed.  In  fine,  that  she 
coald  only  be  required  to  account  tor  ttie  personal  estate  of  aaid  deceased  in 
this  court.  Upon  the  part  of  the  said  Julia  F.  Bnohanan.  and  the  remaining 
puties  in  interest,  it  is  Insisted  that  the  said  administratrix,  having  admitted- 
ly collected  ala^  amount  of  rents  and  profits  of  the  real  estate  devised  to 
the  minor  children  of  said  deceased.  In  l:^r  character  aa  administratrix,  etc., 
and  having  voluntarily  filed  her  accounts,  charging  hendf  with  such  rmts, 
she  is  estopped  from  denying  that  she  bad  received  the  same  in  her  c^aractw 
aa  adminlatralrix,  etc.,  and  should  be  compelled  to  aasount  and  pay  tor  the 
same  to  the  parties  in  inter^t,  at  least  that  portion  of  the  rents  which  she 
had  charged  herself  with  In  her  account  Qled.  It  is  apparent  that  the  will,, 
wldcli  gives  the  title  to  the  real  estate  to  the  children  of  the  decMSed.  and 
rott«ly  postpones  the  period  of  division  of  the  same  until  the  youngest  child 
shall  attain  the  age  of  21  years,  confers  no  power,  either  express  or  impliedr 
upon  the  executor  to  collect  the  rents.  The  collection  of  the  rents  is  prtK 
vided  for  In  the  second  clause  of  the  will,  which  appoints  a  guardian  for  the 
diildren,  and  directs  thitt  the  rents  and  profits  realized  from  the  property  be- 
expended  for  the  benefit  of  the  children  of  deceased,  in  the  manner  therein 
provided.  The  testamentary  gunrdian  Is  expressly  authorized  by  statute,  by 
virtue  of  bis  office,  to  collect  and  receive  the  profits  of  real  estate  during  the 
mlnotity  of  chlldien.  2  Rev.  St.  p.  160,  g§  1;  3.  It  follows  that  It  was  the 
duty  of  tlieir  goardUin,  appointed  by  the  will,  to  collect  ttie  renta  fkom  th» 
estate  and  apply  the  same  as  provided  by  the  wilL 

It  is  immaterial  that  a  successor  to  Louis  F.  Bousseau,  as  guardian,  was- 
not  appointed.  A  failure  to  fill  the  office  would  not  authorize  the  adminis- 
tratrix with  tlw  will  annexed  to  collect  the  rents  or  to  act  as  such.  The 
offices  of  administratrix  and  gtnrdlan  are  entirely  distinct,  the  incumbents' 
having  entirely  different  duties  andlinbillties.  The  executor  having  no  right 
to  collect  the  rents  from  the  real  estate  belongingtosaid  minor  children  under 
the  will,  his  successor,  the  administratrix  with  the  will  annexed,  could  have 
no  sucb  anthority,  even  if  it  tm  assumed,  as  la  claimed  by  the  next  of  kin  and 
devlaee,  that  the  adminlBtratrix  with  the  will  annexed  succeeds  to  the  powers 
snd  duties  of  the  executor  as  to  the  management  of  real  propertv.  Bev.  St. 
(7th  Ed.)  2289;  Mott  v.  Aekerman,  92  K.  Y.  552. 

I  do  not  pass  npon  the  questioa,  which  was  much  discussed  in  tbe  briefs 
of  conitfet,  aa  to  what  authority  devolves  upon  the  administratrix  with  the 
win  annexed  where  tlie  executor  is  by  will  authorized  to  sell  the  real  estate. 
TbML  question  is  not  here. 

Tbe  next  question,  and  substantially  the  sole  one  in  this  case,  ta  whether 
the  surrogate's  court  has  the  Jurisdiction  or  authority  to  compel  the  adminis- 
tratrix with  the  will  annexed  to  account  and  pay  over  to  the  persons  entitled 
thereto  moner  wfaldi  she  has  oonoededly  in  her  character  as  such  collected 
from  the  real  estate  left  by  tbe  testatrix  to  hei-  minor  children.  Upon  the  ar^ 
gnmeat  of  tbe  matter,  I  was  inclined  to  hold  that  the  surrogate's /x>nrt  could 
compel  such  aoconntiBg,  and  that  the  admlniatratrix  with  the  will  annexed, 
having  in  her  diaracter  as  such  oi^ected  the  rents  during  a  long  period  of 
time  without  question  by  petaoos  interested,  was  eatt^ped,  espwially  after 
she  had  filed  an  account  in  this  court  charging  herself  with  tbe  sane,  from 
denying  her  authority  to  receive  the  same  as  administratrix,  and  from  quea- 
tlontng  the  authority  of  the  court  to  compel  her  to  account  and  to  pay  over 
the  same  to  the  parties  entitled  thereto.  Frior  to  the  Bevlsed  Statutes,  a  pec^ 
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son  might  assume  the  office  of  executor  or  administrator  bj  his  own  intrusion 
or  interference.  Snob  person  was  s^Ied  an  executor  or  aduiinl8tnt<x-  '^de 
won  torW  (TolI.Ex'rs,  37;  Da7t.Sar.  210,)  and  was  liable  to  account  as  such. 
CampbeU  v.  Tousey.  7  Cow.  64;  Van  Home  t.  Fonda,  5  Johns.  Oi.  388. 
But  it  seems  that  they  could  be  held  liable  as  snch  only  In  courts  of  equity, 
and  not  at  law.  Vermilya  v.  Beatty,  6  Barb.  429.  And  it  has  been  ex- 
pressly held  that  the  surrogate  could  not  call  an  executor  or  admintetrator  de 
»on  tort  to  account.  Wever  t.  Marvin,  14  Barb.  880.  The  offices  ot  execa* 
tor  and  administrator  de  son  tort,  however,  bare  been  expressly  abolished  by 
statute.  2  Bev.  St.  p.  449.  §  17.  It  follows,  therefore,  that  an  executor  or 
administrator  de  «on  tort  cannot,  as  such,  be  held  to  account  either  in  the 
surrogate's  court  or  elsewhere  in  this  state.  I  have  no  doubt,  however,  that 
although  the  office  of  an  executor  de  ton  tort  has  been  expressly  abolished,  a 
person  will  not  be  permitted  in  a  court  of  general  equitable  jurisdiction  to 
deny  the  character  which  she  has  assumed,  and  under  which  she  has  acted, 
or  her  responsibility  therefor  to  parties  Interested.  Authorities  are  ample  in 
support  of  thai  position.  Le  Fort  v.  Delafield,  3  Edw.  Cb.  32;  Baeterly  t. 
Barber,  66  N.  Y.  252,  259;  1  Perry,  Trusts,  §§  245.  264,  288;  Lewln,  Trusts, 
244;  Hill,  Trustees,  173.  Indeed,  in  the  case  first  cited  It  was  expressly  held 
that,  where  an  administrator  with  the  will  annexed  assumed  to  act  as  trustee 
of  real  property  under  the  will,  he  may  be  held  to  account  therefor  aa  such 
trustee.   See  Redf.  Sur.  Pr.  (4th  Ed.)  275. 

The  surrogate's  court,  however,  is  not  a  court  of  general  oquHy  jurisdiction. 
The  general  powers  of  a  court  of  equity  do  not  pertain  to  a  surrogate's  court. 
SiilweU  v.  Carpenter,  59  N.  Y.  425.  It  is  expressly  provided  chafe  the  juris- 
diction of  this  court  "must  be  exercised  in  the  cases  and  in  the  manner  pre- 
scribed by  statute."  Code  Civil  Proc.  g  2472.  The  jurisdiction  of  the  sur- 
ro{!ate  to  make  the  order  prayed  for,  if  it  exists  at  all.  Is  under  his  authoritx 
"to  control  the  conduct  and  settle  the  accounts  of  executors  and  administra- 
tors." Section  2472,  which  Is  a  substantial  re-enactment  of  2  Ber.  St.  p.  220, 
8 1.  Subdivision  3  of  said  sectlongivestbesurrogate  power  "to  direct  and  con- 
trol the  conduct  and  settle  the  aooounts  of  executors  and  administrators." 
This  is  the  precise  language  of  subdivision  8  of  said  section  of  the  Code  upon 
that  subject.  It  has  l^en  repeatedly  held  tliat  this  provision  of  tlw  Bevtoed 
Statutes  gives  the  surrogate  no  power  to  "direct  and  control  the  conduct  of 
execaton  and  administrators"  as  to  property  to  which  they  did  not  tvare  title, 
or  of  which  they  had  no  right  to  take  possession,  as  such.  Execators  and  ad- 
ministrators are  only  enUtled  to  the  goods,  ch^Aels,  and  credits  of  their  de- 
cedent. 2  Ber.  St.  p.  82,  g  2.  Beal  estate  or  money  Impressed  with  raal 
uses  Is  not  included  In  this  class.  They  take  that  pn^ierty  only  which  la 
assets  for  the  payment  (A  debts,  and  wlili^,  after  payment  of  debta  and  lega- 
cies, la  to  be  distributed  among  next  of  kin.  2  Rev.  St.  p,  82.  g§  6-4.  Fr^ 
erty  that  desoends  to  heirs  does  not  and  cannot  go  to  executors  ot  administra- 
tors. If  by  any  means  it  comes  into  the  possession  ot  the  individual  who' 
cbiUHMi  to  be  the  personal  representatiTe  ctf  the  dec«ued,  the  remedy  ot  the 
party  entitled  us  bdr  is  by  a  proper  action  at  law,  the  form  to  be  determined 
from  the  character  and  sltuaUon  ot  the  property.  An  heir  at  law  bu  no  place 
given  him  by  statute  in  the  surrogate's  court  to  comprt  an  accounting  by  Uie 
executor  or  administrator.  That  right  is  oonflned  to  orediton*  legatees,  and 
next  ot  kin.  An  adjudication  ot  the  righto  ot  heirs  would  be  a&npAj  YfAA. 
Upon  the  settlement  ot  tlie  account,  the  surrogate  must  ftdlov  the  statute  of 
distribution  in  directing  the  disposal  of  ttie  estate  after  the  payment  of  d^te 
and  l^eies.  and  cannot  be  guided  by  statutes  of  descent  2  Est.  St.  (4th 
Ed.)277.278,  281:  ^AtMatrayr.  Coop«r,  16  Barb.  666;  Marstony.  Paulding, 
10  Paige.  40.  The  rente  In  question  being  the  pioeeeds  ot  real  estate,  and 
having  accrued  aince  the  testatrix's  death,  belong  to  the  heir.   The  admlnia- 

^*Tix  with  the  will  annexed,  therefore,  bad  no  concern  ot  responsibilttdr  tm 


Sor.Ct.Ben>8elMT0 


nr  BB  vLoyr^  xsTAn. 


197 


their  collection,  nor  can  sbe  be  made  to  account  for  such  rents  aa  admlntstrn- 
trix,  for  in  that  capacity  she  is  only  cliargeable  witb  the  goods,  cbattels,  and 
credits  which  were  the  property  of  the  deceased.  Bhumwaj/  t.  Cooper, 
supra;  In  re  Woodworth,  5  Dem.  Sur.  156. 

Kor  can  the  administratrix  be  held  responsible  In  this  court  by  reason  of 
the  doctrine  of  equitable  estoppeL  In  the  case  last  cited,  the  administratrix 
bad  obtained  possession  of  the  proceeds  of  certain  real  estate  of  which  de< 
cedent  died  seised  after  her  death,  and,  assamlng  the  money  to  be  personal 
property,  included  the  amount  in  her  inventory  which  she  filed  in  the  surro- 
gate's court.  It  was  held  upon  the  accounting  by  the  surrogate  that  the 
money  beinj;  proceeds  of  sale  of  real  estate  the  surrogate's  court  had  no  juris- 
diction to  award  its  distribution  or  to  control  the  conduct  of  the  administra- 
tor in  respect  thereto.  It  was  further  held,  in  that  case,  that  the  adminis- 
trator was  not  estopped  by  reason  of  the  fact  that  he  was  chained  with  the 
amount  received  in  his  inventory,  and  had  pnid  out  a  portion  thereof  in  sat- 
isfaction of  the  debts  of  decedent,'  since  the  administrator  could  not,  by  any 
act  of  his  own,  change  the  property  which  the  law  had  impressed  with  "real 
uses"  into  personal  proper^.  The  rule  is  the  same,  whether  the  property 
sought  to  be  distributed  by  the  surrogate  is  real  or  personal.  A  final  account- 
ing and  decree  by  a  surrogate  directing  the  administrator  to  pay  over  mon- 
which  he  had  in  some  way  received,  but  which  did  not  belong  to  the  es- 
tate* would  be  abeolntely  void ;  for  its  eCTect  woald  be  to  determine  a  con- 
troversy, or  make  a  distribution  between  parties  In  their  Individual  capacity. 
Ttiekar  t.  Tueker,  *43  N.  T.  186;  In  re  CodUy,  6  Dem.  Sur.  77.  Keither 
would  the  express  consent  or  agreement  of  the  purties  give  the  court 
forlBdlctlon  In  such  a  case.  In  re  Cooletf^  supra.  In  the  latter  case  the 
eonit  held  that  although  the  acoounting  administrator  held  in  his  hands 
a  sum  of  money  which  he  had  rec^ved  as  snch  but  was  not  applicable  to  the 
payment  of  decedent's  debts,  by  reason  of  Ua  peculiar  character,  but  belonged 
to  the  widow  and  obildren  of  decedent,  the  administrator  aa  such  could  not 
dlstrlbate  the  fand,  nor  could  the  surnwate's  court  direct  it  to  be  paid  to 
the  vldow  and  ehUdren  at  the  decedent,  to  whom  It  belonged,  but  they  must 
be  left  to  a  suit  for  money  had  and  received,  a  purely  common-law  action,  of 
which  Uie  surrogate  has  no  jurisdiction.  But  we  are  not  left  to  rely  wholly 
upon  reason  fbr  our  decision  in  this  case;  substantially  the  same  question  be- 
fore US  was  presented  to  the  surrogate  of  Kings  county  in  the  matter  of  Co^ 
yer  t.  Colvsr,  4  fiedf.  Sur.  305,  and  the  decision  is  in  accordance  with  the 
views  we  bava  expressed.  The  ^llabus  of  the  case  Is  as  follows:  "  The  [sur- 
rogate] has  no  jarlsdlction  to  compel  an  administrator  with  the  will  annexed 
to  pay  over  to  uie  devisee  rents  from  real  estate  devised  to  the  hitler  for  life, 
or  to  restrain  the  further  collection  of  sndi  rents  by  the  administrator.  The 
power  of  the  surrogate  to  control  the  conduct  of  executors  and  admlnlstr^ 
tors.  (3  Bev.  St  220,  §  1,  subd.  3,)  does  not  extend  to  pn^»niy  to  which  as  ex- 
ecutors or  administrators  they  had  no  title,  6r  right  to  take  possession  of." 
In  that  case  a  petition  waa  presented  to  the  surrogate  for  an  order  requiring 
the  administrator  with  the  will  annexed  to  pay  over  certain  rente  of  real  es- 
tate which  the  petitioner  daimed  were  devised  to  her  for  life.  It  was  ob* 
jected  on  the  part  of  the  adminisb'ator  that  Uie  court  had  no  jurisdiction  to 
make  the  order,  and  the  surrogate,  although  satisfied  that  the  petitioner  was 
a  devisee  of  the  real  estate,  declined  to  make  the  order  for  lack  of  jurisdiction. 

Ab  to  the  remaining  question  raised  by  surcharging  the  account  of  the  per^ 
sonal  estate  filed  by  the  administratrix  and  the  absence  of  any  account  as  to 
the  proceeds  of  the  sale  of  the  real  estate  mortgi^ed  under  Uie  direction  of 
the  surrogate's  Court  for  the  payment  of  debte,  it  ^  ordered  that  the  hearing 
proceed  upon  the  issues  framed. 

In  amclnsion.  I  ought  to  add  tliat  I  have  reached  the  foregoing  conclusion 
much  against  my  inclination,  for  it  seemed  to  me  that  the  personal  estate  and 
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the  rents  of  the  real  estate  having  been  eo  long  treated  as  one.  and  so  thoi^ 
oughljr  blended,  and  the  same  partieB  being  U>th  heirs  at  law  and  next  of 
kin,  and  all  of  them  before  the  court,  it  would  be  a  saving  of  time  and  ex- 
pense, and  substantial  Justice  would  be  best  promoted,  by  having  the  whole 
mHtter  at  issue  decided  at  one  time  and  bj  the  same  court.  But  I  am  aatis- 
'fled  that  I  have  no  power  to  decide  as  to  the  rents  and  profits  of  the  nal  m- 
iate,  and  any  decree  I  might  make  In  the  premises  would  be  void. 


fn  r$  MAOOHBBB'a  Estatb. 
tSurrogtae**  Ctmrt,  Nmo  TotJc  County.  April  17,  ISMk) 

■xauuToas  axd  ADiainTB4K»a— <^jum  of  Bxsooroa— Paticsht. 

Ad  exeontrar  who  ownsanote  ezeoated  by  bis  testatrix  need  not  prove  ttanoa- 
pa^mea^  bnt  tdu  person  who  eonfeeats  its  aUowanoa  must  prove  its  payment. 

On  settlement  of  the  accounts  of  the  executor  at  tbe  will  of  Sarah  Macom* 
ber,  deceased. 

Bdvtard  S,  Sprague  and  Fred,  Ingraham,  for  executor.  WUliam  J. 
0aynort  for  Mary  L.  O'Flyn.  rnderiok  Q»  Dew,  tor  George  Fowers  and 
others. 

Ransom,  S.  Tbe  evidence  sustains  the  report  of  the  reftoree,  and,  mUesa 
there  la  something  in  the  questions  hereinafter  considered  that  requires  a  dif- 
ferent disposition  of  the  case,  the  report  should  be  confirmed.  It  Is  insisted 
by  the  contestant  that  certain  deMs,  which  the  executor  claims  the  testatrix 
owed  bini  at  tbe  time  of  her  death,  and  which  he  is  seekingto  prove  upon  this 
proceeding  for  the  first  judicial  settlement  of  his  accounts,  were  barred  by  the 
statute  of  limitations.  Fourteen  yean  have  intervened  Ijetween  the  date  of  the 
death  of  the  testatrix  and  tlie  initiation  of  this  proceeding.  None  of  the  claims 
in  question  wore  barred  at  tbe  time  of  testatrix's  death.  Prior  to  the  amend- 
ment ai  section  37,  c.  460,  of  the  Laws  of  lfj37,  by  chapter  594  of  the  Laws 
of  1868,  the  statute  ran  against  a  debt  due  the  representative  of  the  estate,  as 
well  as  against  that  of  any  other  claimant.  7n  r«  Rogertt  1  Redf.  Sur.  SSI; 
Bumett  V.  ifoMa,  5  Bedf.  Sur.  73,  74;  Boaghton  v.  Flint,  74  ST.  T.  476.  B7 
the  act  of  1868.  and  section  2740  of  the  Code  of  Civil  Procedure,  which  su- 
perseded that  act.  if  the  statute  bad  not  barred  the  claim  or  demand  of  an  ex- 
ocutor  or  administrator  at  the  time  of  decedent's  death,  its  running  was  sus- 
pended until  the  first  Judicial  settlement  of  the  account  of  the  executor  or  ad- 
ministrator. Benin  re  Willard's  Estate,  9  N.  Y.  Snpp.  655.  The  executor, 
therefore,  was  not  prevented  from  proving  his  claims  on  the  present  account- 
ing. 

One  of  tbe  claims  in  question  is  upon  a  promissory  note  made  by  the  tes- 
tatrix. It  is  contended  by  the  contestant  tliat  the  burden  of  proof  as  to  the 
non-payment  thereof  rested  upon  the  executur.  Payment  Is  an  affirmative 
•defeuse  which  the  party  alleging  it  must proveor establish.  Sagan  v.  KergiU, 
1  Dem.  Sur.  466;  McKyring  v.  Bull,  16  N.  T.  297.  Especially  ia  this  so 
where  the  claimant  is,  as  in  this  instance,  precluded  from  personally  giving 
the  proof.  Lerohe  v.  Brasher,  104  N.  Y.  157,  161,  10  K.  E.  Bep.  58.  The 
power  of  sale  conferred  on  the  executor,  although  doubtless  a  discretionary 
one,  is  sufficiently  general  In  chariicter  to  admit  of  the  application  of  the  pro- 
ceeds of  tbe  real  estate  sold  pursuant  loit  to  tbe  paymentof  decedent's  debts. 
Brtein  v.  Loper,  43  K-  Y.  521,  525.  Of  the  jurisdiction  of  the  court  to  en- 
tertain or  compel  an  accounting  for  such  proceeds  there  can  be  no  doubt. 
Section  2724,  subd.  4,  Code  Civil  Proc.;  In  re  Cutting,  Sur.  Deo.  1885,  p. 
847,  Daily  Beg.  Kov.  8, 1885.  Beferee's  report  la  conOrmed. 
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L  AunTB— RtOBT  TO  Ikhhrit  Lakd— Tr«att  with  Pbdbbia. 

Laws  N.  Y.  1846,  o.  115,  { 1,  as  amauded  bylAvn  1874,  a  9B1,  and  Lawi  IfiTB,  e.  S8, 
wbiob  makes  tbe  right  <»  adult  allon  males  to  inherit  land  dependfflit  on  the  flllnf 
of  a  deposition  of  Their  lotentlon  to  become  citizens,  before  tiie  ooasamtnation  of 
proceedings  by  the  state  to  defeat  their  title.  Is  superseded,  as  to  citizens  of  Prussia, 
by  the  treaty  between  that  country  and  the  United  States,  oon(dlided  in  188S,  wbieh 

firoTides  that  snt^eots  of  .  uAt  country,  disqualified  by  alienage  from  Inheriting  land 
0  the  United  State*,  shall  be  allowed  a  reasonable  time"  to  sell  the  same,  tuul  to 
withdraw  the  proceeds, 
t.  BiMB— 81.1.B— Beabokablb  Tnn. 

A  sale  of  a  decedent's  land  on  toreolosare  proceedings  within  two  years  and  four 
months  after  her  death  la  a  sale  within  a  "reasonable  time,  "within  the  meaning  of 
the  abov*  tnatj  proTislon ;  and  decedwVs  adult  male  heirs,  tdttsem  of  Pms^  are 
antitled  to  ibate  In  the  surplus  arising  from  such  sale. 

On  ai^llcation  Ifj  the  hdra  of  Dorothea  Bedc,  deceoaed.  for  the  dlatrlbntton 
of  snrplas  moneys  arising  from  foreclosure  sale  of  her  land. 

B,  M.  Bvtrghardt  tor  petitioner,  Straley,  Haahrowsk  A  SeJUoeder,  tor  oer-  ■ 
tain  next  of  kin.    WtlUam  WaUotit  special  guatdlao. 

Bansox,  S.  The  intestate  died  fn  the  city  of  Kew  Tork,  In  Augast, 
1886.  Letters  of  administration  on  her  estate  were  granted  to  (he  pubUo 
administrator,  December,  1888.  In  February,  1888,  proceedings  were  In- 
stituted by  the  German  Savings  Bank,  of  the  dty  of  Kew  York,  to  foreclose 
a  certain  mortgage  on  property  belonging  to  the  estate  of  decedent.  In  pur- 
suance of  such  proceedings  the  premises  were  sold,  and  the  amount  real- 
ized on  such  sale  being  more  than  sufficient  to  pay  the  claims  due  on  the  prop- 
erty, the  surplus  was  deposited  with  the  chapnberlatu  of  the  city  of  Xew 
Tork.  The  premises  were  the  property  of  Martin  Beck  and  Dorothea  Beck, 
bis  wife.  Jointly.  Martin  Beck  died  in  the  city  of  Xew  York  on  the  I6th  day 
at  August,  1886,  intestate.  Dorothea  Beck,  the  decedent  herein,  thereby  be- 
eame  the  owner  In  fee  of  the  premises  sold.  Application  was  made  for  the 
distribution  of  these  surplus  moneys,  and  citation  issued  to  the  public  admin- 
istrator, and  to  creditors  generally.  Upon  such  application,  decision  was 
made  by  the  surrogate  directing  distribution,  pursuant  to  the  petition  of 
Adam  Scior,  the  brother  of  the  intestate.  It  was  alleged  In  bis  petition  that 
he  la  the  only  heir  at  law  of  the  intestate  residing  within  the  United  States  of 
America.  Before  the  decree  had  been  entered,  an  application  was  made  to 
allow  certain  next  of  kin  and  heirs  at  law  to  intervene.  This  application  iras 
granted,  and  an  order  was  made  making  these  next  of  kin  and  belrs  at  law 
^rtlee  to  the  proceedings,  and  directing  that  a  supplemental  citation  isiue. 
The  persons  seeking  their  rights  to  distribution  are  the  birothers  and  sisters, 
and  the  descendants  of  deceased  brothers!  ^nd  sisters  of  Dorothea  Beck,  the 
decedent  herein,  all  of  whom  are  citizens  of  the  empire  of  Qerjnany.  The 
fact  of  relationship  of  the  parties  to  the  intestate  is  not  disputed,  the  sole  con- 
tention being  that  because  of  the  alienage  of  said  parties  they  are  not  entitled 
to  participate  In  the  division  of  the  real  estate  or  the  surplus  moneys  arising 
from  the  sale  thereof.  At  common  law,  aliens  were  incapable  of  taking  by 
deacent.  This  disability,  however,  is  removed  by  the  act  of  1845.  That  act, 
(Laws  1845.  c.  115,  g  4,)  as  amended  by  Laws  1874,  c.  261,  Laws  1875,  c.  38, 
recognizes  the  right  of  alien  kin  of  a  person  deceased,  who  was  at  the  time  of 
his  death  a  resident  alien,  or  a  citizen  of  the  United  States,  to  take  as  his 
heirs  the  lands  which  would  have  descended  to  them,  in  that  capacity,  bad 
they  been  dtlzena  of  the  United  States.  The  title  of  an  alien  male  of  full  ago 
la,  however,  made  det^ible  by  the  state,  upon  Ids  failure  to  Ole  an  i^rma- 


300 


HKW  YORK  BUFFUEUm,  Toj.  11.     [SOT.  Ct.  N.  Y.  CO. 


tioD  or  depoeition  reBpectlng  his  Intended  (dtlzenshipt  In  the  manner  pro- 
vided by  aection  1  of  the  act.  Kilfap  t.  Potoen,  S  Dem.  Sur.  198,  and  cues 
cited.  In  Qoodrioh  v.  RwaOi,  42  Y.  177,  an  alien  resident  of  this  state 
porvhaaed  and  received  a  conveyance  In  1863,  of  certain  real  estate,  in  the 
city  of  Brooklyn.  The  following  year  he  mortgaged  a  portion  of  the  prop- 
ertj  so  parchased.  Some  months  after  the  necution  of  this  mortgage  he 
^ed  Intestate.  He  left  two  sons  and  one  daughter,  all  of  full  age,  residing  in 
Sntfland,  and  British  subjects,  and  no  widow.  In  deciding  Uiat  the  alien 
ebildren  inherited,  the  coart  says,  Obotbe,  J.,  wilting  the  opinion:  **lly 
conclusion  is  that,  upon  the  death  of  Manden,  the  daughter  took  one-tiiird  at 
tbe  real  estate  by  descent,  and  that  the  two  sons  toolc  each  one-third  in  like 
wumer,  the  title  of  the  latter  b^ng  defeasible  by  the  state,  unless  before  the 
«ODBummation  of  the  proceedings  instituted  for  that  purpose  the  sons  filed 
til*  deposition,  etc.,  as  specified  in  section  10  of  the  act,"  (Laws  1845,  o.  115.) 
It  Mius  seems  that  alien  male  heirs  have  nntll  the  consummatioa  of  the  pro. 
cemlings  instituted  by  the  state  to  defeat  their  tltle^  to  file  the  dqudtiotn.  w 
«ffl»nnation.  as  provided  by  tlie  Revised  Statutes.  In  the  case  at  bar,  were  It  not 
f»  »rtain  provisions  of  the  treaty  existing  between  the  United  Statesand  Pras- 
na<  the  case  above  would  control.  The  uppUcants  for  participation  in  the  aax^ 
.|d«8  moneys  are  residents  of  the  provinee  of  Uesse  Cassel,  and,  up  to  the  time 
ot  Uie  annexation  ta  Hesse  Gaasel  by  Prussia,  in  1866.  were  subjects  ot  the 
dukedom  of  Hesse  Cassel;  and,  by  such  annexation,  becHine,  and  have  sincere. 
ttiifned,  Prussian  subjects.  Article  2  of  the  treaty  between  the  United  States 
and  Heese  Cassel,  made  March  26, 1844.  provides:  "When  on  the  death  of  any 
person  holding  real  property  within  the  territories  <tf  the  one  party,  such  real 

Soperty  would,  by  the  laws  of  the  land,  descend  on.  the  sabject  or  citizen  of 
e  other,  were  he  not  dlsqualifled  by  alienage,  sucli  sabject  or  cltisen  shall 
be  allowed  a  term  of  two  years  to  sell  the  same,  wbleh  term  may  be  reasona- 
bly prolonged,  according  to-  circumstances,  and  to  withdraw  the  proceeds 
thereof  without  molestation,  and  exempt  from  the  duties  of  detraction  on  the 
part  of  the  government  of  the  respective  states.  **  Heme  Cassel  having  be- 
come a  part  of  Prussia  in  1866.  Its  citizens  thereby  became  Prussian  subjects. 
The  above  treaty  l>ecame  merged  in  the  one  existing  at  that  time  between 
Jhassia  and  tlie  United  States,  wiiich  was  concluded  in  1828,  and  which  is 
■UUln  force  and  effect.  It  provides:  "Where,  on  the  death  of  any  person 
holding  real  estate,  within  the  territorira  of  the  one  party,  such  real  estate 
would,  by  the  laws  of  the  land,  descend  on  the  citizen  or  subject  of  the  other, 
vere  he  not  disqualified  by  alienage,  such  citizen  or  subject  shall  be  allowed 
a  reasonable  time  to  sell  the  same,  and  to  withdraw  the  proceeds  without  mo- 
lestation, and  exempt  from  all  duties  of  detraction  on  the  part  of  the  govern- 
mont  of  the  respective  states."  In  Kull  v.  Eull,  37  Hun,  476,  the  general 
term  of  this  department  construed  the  treaty  existing  between  the  United 
States  and  Wurtemburg,  which  is  similar  to  that  of  the  United  States  with 
Hrese  Cassel,  and  held  that  it  became,  by  virtue  of  the  constitution,  a  part  of 
tbit  supremie  law  of  the  land,  and  supersedes  all  local  statutes  that  contravene 
its  provisions.  The  court  also  held  that  the  treaty  Intended  to  confor  on  the 
alien  heir,  for  the  period  of  two  years,  precisely  the  same  rights  as  be  would 
enjiiy  if  he  were  a  resident  heir,  in  imposing  upon  him  simply  an  obligation 
to  sell  and  convey  the  fee  to  some  other  party  capable  of  holding  within  that 
period,  or  such  other  period  as  the  state  or  country  should  see  fit  to  confer 
upon  him,  by  prolouglng  the  time  to  become  or  dedare  bis  intention  of  be- 
coming a  citizen  of  this  country. 

It  will  be  seen  that  the  only  question  in  this  case  is  whether  a  reasonable 
timo  has  elapsed  since  the  real  estate  of  the  decedent  herein  became  dracendl- 
ble  to  her  alien  heirs,  a  time  within  which  they  should  have  sold  the  same,  and 
withdrawn  the  proceeds,  as  provided  by  the  treaty.   The  female  heirs  bting 
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vttbont  the  proliibltlon  of  the  staiate,  an  entitled  to  their  ihares  In  the  sur- 
plus moneys  herein.  Kilfoy  v.  Potcwf,  supra;  Goodrich  v.  Rusaell,  supra, 
lam  not  furnished  with  any  authority  concerning  Ihe  treaty  upon  the  point 
of  what  is  a  reasonable  time.  The  question  Is  not  easy  to  decide*  but  on  the 
facta  as  they  appear  in  this  proceeding,  I  am  constrained  to  hdd  that  the  al- 
ien male  h^«re  entitled  to  their  shares  in  theae  surplua  mon^ji. 


MxaoUTUBS  AVD  AdMINISTSATOBS— ACCOFNTINO— EXPKSBEB  OT  lUiAUB  ClOUk 

Laws  N.  T.  187^  o.  446,  tit.  6,  provides  for  the  confinement  of  the  Insane  In  an 
■•ylum ;  title  8,  |(  80,  makes  the  Insane  penon  liable  for  his  malntenanoe  therein: 
and  title  I,  art.  1,  ||  12, 18,  make  the  parent  liable  for  the  msintenanoa  of  the  ohild 
where  the  propertjr  of  the  latter  is  Inaufllcient.  Held  that,  on  the  settlement  of  the 
aoconnto  of  an  administratrix  of  her  husband's  estate,  the  sarrogate  had  aathorlty 
to  allow  snms  paid  by  the  administratrix  for  the  malntenanoe  oi  her  adult  dauga- 
ter  in  an  insane  a^lnm,  and  for  expenses  incidental  and  preliminary  to  her  oonjBn^ 
ment  therein. 

On  application  for  judicial  settlement  of  the  accounts  of  the  administratrix 
ot  the  estate  of  Terry  Morris,  deceased. 
/.  ff.  Waring,  for  administratrix.   J.  L.  Woodwortht  for  B.  Alta  Morris. 

Sprxko,  S.  The  administratrix  In  this  case  is  the  mother  of  the  contestant, 
who  is  a  maiden  lady  about  23  years  of  age.  The  administratrix  haa  em- 
bodied in  her  account  a  statement  of  sums  alleged  to  have  been  paid  by  heur 
in  procuring  a  oertlflcate  from  ph^iclana  attesting  to  the  insanity  of  said  con- 
testant, and  for  attorney's  fees  in  the  preparation  of  the  papers  preliminary 
to  obtaining  the  order  from  the  county  judge  directing  her  to  be  conflned  in 
the  Buffalo  Insane  Asylum,  and  for  one-half  of  the  expenses  of  maintaining 
and  boarding  her  during  her  confinement  therein.  The  conteatant  objects  to 
these  Items,  and  raises  the  question  tbitt  the  surrogate  has  no  jurisdict-lon  to 
pass  upon  them,  and  this  is  the  only  matter  left  to  me  to  dtspoae  iA  prelim- 
inarily. 

Chapter  446  of  the  Laws  of  1874  proridea  for  the  conflnement  of  the  In- 
sane in  the  BufTalo  State  Asylum,  (title  6  of  said  actj  nnd  malies  an  Insane 
person  liable  for  bis  maintenance  therein.  Title  3,  §  30;  Ifisuranee  Go, 
T.  JiarTiard,  96  K.  Y.  525.  And  tiad  the  property  of  the  lunatic  been  insnf- 
flcient  to  maintain  her,  the  mother  would  have  been  liable  therefor.  Title 
1,  art.  1,  §§  12,  13.  So  that  the  charge  itself — First,  was  a  proper  one  to  be 
Impoeed  upon  the  property  of  the  lunatic;  and,  saoond*  the  mother  wasaimply 
fulfilling  the  parental  duties  devolving  upon  her  in  providing  for  this  main- 
tenance. If  a  committee  bad  been  appointed  to  manage  the  property  of  this 
unfortunate  person,  it  is  self-evident  the  primary  purpose  to  which  her  prop- 
erty would  have  beeo  devoted  would  have  been  to  care  for  and  sustain  her. 
Instead,  however,  of  going  through  the  circumlocution  of  having  a  commit* 
tee  appointed,  the  mother,  \»\ng  the  custodian  of  her  daughter's  property  be- 
eause  she  held  in  her  possession  the  child's  portion  of  her  father's  peraonal 
estete,  paid  these  charges  as  they  arose,  obviously  expecting  to  bring  them  in 
as  a  payment  to  the  daughter  on  her  distributive  share  on  the  judicial  settle- 
ment of  tbeaccountof  the  administratrix.  Equitably,  this  made  the  daugh- 
ter a  debtor  of  her  mother  to  the  extent  of  these  advances.  3  Pom.  Eq.  Jur. 
821,  g  1300.  8o  far  as  abstract  justice  is  concerned  it  matters  little  to  the 
daughter  whether  this  was  paid  by  a  committee  or  by  the  mother  acting  aa 
trustee  of  the  daughter  in  the  cupacity  of  administratrix  of  the  father's  es- 
tate.  That  the  surrogate,  within  the  equitable  powers  of  his  court,  haa  juria- 
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diction  to  allow  credit  for  monej  expended  by  a  parent  who  Is  admlnfatratot 
in  maintatnlng  his  children,  seems  to  be  well  settled  by  authority.  In  ffy- 
land  V.  Baxter.  98  N.  T.  610,  the  court  appeals,  (at  paffe616,)  says:  "There 
seems  to  be  no  good  reason  arising  oat  of  the  nature  of  the  question,  or  the 
constitution  of  the  tribunal,  which  shoald  deprive  a  surrogate,  upon  the  set- 
tlement ot  the  account  of  the  administrator,  where  advances  have  been  made 
for  maintenance,  to  determine  upon  equitable  principles  a  claim  for  an  allow- 
ance. On  the  contrary,  it  would  seem  to  be  a  rtxy  proper  place  and  time  tc 
have  the  question  determined,  thereby  saving  expense,  Hnd  preventing  fur 
ther  liUgation.  It  is  true  that  an  administrator,  in  making  advances*  acti 
without  authority  and  at  bis  peril,  but  this  is  true  In  every  case  where  a 
parent,  or  one  in  looo  parentis,  or  a  trustee,  or  a  guardian,  makes  advance! 
not  previously  sanctioned  by  the  court,  and  comes  to  the  court  for  relief. 
The  fact  tbat  the  question  is  an  equitable  one,  and  depends  on  equitable  prin- 
ciples, is  not  a  groand  of  objection  to  the  jurisdiction."  See,  also.  Haighi 
V.  Srisbint  100  K.  Y.  219, 3  N.  E.  Bep.  74;  Brotmu  v.  Bei^ordf  4  Dem.  Sur. 
304.  Now,  there  is  nosubstantialdiiTerencebetweeutheconductof  amotherin 
providing  out  of  her  husband's  estate  for  the  oare,  support,  and  educatiou  of 
their  children,  and  in  her  providing  for  the  maintenance  of  achildafBic-ted  witb 
mental  aberration,  even  though  an  adult.  The  obligations  of  a  parent  in  eadi 
case  are  the  mainspring  of  her  actions.  She  is  trustee  of  each  alike,  and 
charged  alike  with  the  duty  of  supporting  them.  In  each  case  the  fund  Is 
within  the  jurisdiction  of  the  surrogate's  court,  and  that  court  alone  directa 
and  determines  its  distribution,  and  it  is  within  its  incidental  powers,  and 
within  theeqnitable  jurisdiction  vested  in  it  that  it  passes  upon  advances  like 
these  in  controversy  for  the  past  maintenance  of  one  so  peculiarly  dependent 
nponthe  mother  for  providing  for  her  proper  conflnement.  See,  also.  Code 
dvll  Free.  §  2472.  subd.  S;  Id.  §  2473;  and  Id.  8  2481,  snbd.  II.  It  seemi 
to  me  clear,  therefore,  that  the  surrogate's  court  has  ample  authority  to  con- 
sider and  pass  upon  these  sums  paid  for  the  maintenance  of  the  contestant 
while  in  the  asylum,  and  the  expenses  incidental  and  prelim inary  to  her  cxat 
flnement  ther^ 


Langb  v.  Lewi. 
{Superior  Court  qfNem  Toiit  dty,  Oeneral  TtrtiL  Jvne  fi7,  ISBO.) 

BirLBViH— RaruBH  to  I}inKDi.!iT— Affidavit. 

Under  Code  ClvU  Proo-  V.  Y.  i  1704,  providing  that  defttn^t  In  rmlevlB  to  n 
rtalm  the  goods  mvMt,  among  otber  thlnn,  deliver  to  the  staeiift  "an  iffldavlt,  coo 
tainlDff  an  allegaUoD,  eltlMr  tiiat  the  detendaat  la  the  owner  of  the  ohattal,  or  th« 
he  is  lawfullT  entitled  to  the  poaseseloQ  thereof,  by  virtee  of  a  special  propert; 
therein,  the  facts  with  respect  to  which  must  be  set  oat,*defeDaant*s  kflUan 
that  he  Is  a  w»rehoiiseman;  that  the  goods  were  deposited  with  him,  as  tnoh.  b; 
one  A. ;  that  be  Issoed  his  receipt  therefor;  and  that,  to  the  best  of  his  infomutki 
and  belief,  A.  is  the  owner,  and  entitled  to  the  possession  thereof— Is  solBaisat. 

Appeal  from  special  term, 

Beplevln  by  Edward  Lange  against  Bavld  Lewi.  Jndge  Trttaz,  at  speeli 
term,  filed  the  following  opinion:  "The  Code  of  Civil  Procedure,  g  I7ffil.  an 
thorizes  a  defendant  in  an  action  for  a  chattel  to  defend  on  the  ground  that  i 
third  person  was  entitled  to  the  cbattel  without  connecting  himself  with  tb 
letter's  title.  Section  1704  says  that  the  affidavit  required  by  that  aectloi 
must  contain  *  an  allegation,'  etc.  There  Is  such  an  allegation  in  the  affldari 
delivered  to  the  sheriff.  That  it  is  made  on  information  and  belief  is  imma 
terial,  for  he  Is  authorized  to  defend  on  Information  and  belief.  Motion  dc 
nied,  with  costs  to  abide  event."  Code  Clvit  Froc.  8  1704.  provides  that,  L 
order  for  defendant  in  replevin  to  reclaim  the  goods,  he  must,  among  oUie 
tilings,  deliver  to  the  sheriff  "an  affidavit  containing  an  all^ation  either  ths 


Digitized  by 


Gb.  Ct  Elngi.]    BEvmx  v.  washinqtov  cbuktebt. 


203 


the  d^odiint  la  the  owner  of  the  chattel  or  that  be  la  lawfully  entitled  to  tba 
poBsession  thereof,  by  vlrtae  of  a  special  property  therein,  the  f&cts  with  re- 
■peet  to  which  must  be  set  forth. "  Defendant  made  affidavit  that  be  was  a 
warehouBenum;  tbat  the  goods  were  deposited  with  him,  as  such,  by  one  A.; 
that  he  isBued  bis  receipt  therefor;  and  that,  to  the  best  of  his  informatloa 
and  belief,  A.  waa  the  owner,  and  entitled  to  the  possession  thereof.  Plain- 
tiff i^ppeala. 

Argoed  before  Freedhan  and  0*Go&han,  JJ. 

Carter,  Hughm  db  Cravath,  {Frederic  R*  Kellogg^  of  oonnael,)  for  appel- 
lant. East  A  Quenbaum,  for  aberUf*  reapoodeat,  /.  0.  Flammer,  for  de- 
fmdant. 

Per  Cubxam.  This  la  an  appeal  from  an  order  denying  plaintiff's  motion 
to  compel  ddlvery  by  sheriff  to  plaintiff  of  property  which  the  sheriff,  on 
idaintifrs  requisition,  bad  taken  in  replevin.  It  appears  that  the  defendant 
h  H  warehoQseman;  that  he  received  the  goods  in  question  from  one  Alexan- 
der Agar  on  storage^  and  Issaed  his  receipt  tlierefor;  and  that  he  prevented 
a  d^vety  to  the  plaintiff  by  delivering  to  the  sheriff  the  notice,  affidavit,  and 
undertaking  required  by  section  1704  of  the  Code  of  Civil  Procedure.  The 
affidavit  was  sufficient,  for  the  reasons  stated  by  the  learned  judge  bdow,  and 
we  can  see  no  merit  in  any  of  the  points  raised  by  tba  appellant.  The  ord«r 
■boold  be  affirmed,  with  tlO  costs  and  diabuisemanto. 


Bbnnkt  e.  Washinoton  Ckhetsbt. 

(Cfrvutt  Court,  iTinffC  Couiniy.   April,  189a) 

L  I>m>— Taudttt— Rbbtbairt  ok  Aubmatioh. 

A  deed  to  a  oemetery  ooTenaated  that  the  gvaatee  ahonld  pay  to  the  frantor|40 
ftur  eaob  lot  wUoh  should  be  sold  sa  a  burial  place,  and  tB  for  aaob  erave  opening: 
tiwt  no  lot  Bhould  be  sold  for  less  than  180,  and  that,  on  breaoh  by  the  grantee  of 
any  of  the  oovonanta  of  the  deed,  all  ttw  iota  without  Intermeote  should  rerert  to 
tkajnantor.  Held,  that  meh  deed  did  not  violate  Const.  N.  T.  art  1,  H  U-IS, 
abcushing  feudal  tanuree  and  their  InddeittB,  and  prohibiting  "fines.  Quarter  ■alee, 
or  other  l&e  restralnta  upon  alienation  reserved  In  any  grant  of  laod.^ 

%,  Bun— OONSTKDOnOK. 

In  snob  ease  the  oraator  was  entitled  to  MO  for  eaCh  lot  vfHA  \tf  the  oemetwry, 
without  regard  to  the  amount  tor  wbleh  the  hits  were  sold,  and  to  98  for  aaob 
grave  openuig  in  lota  not  sold. 

AcUon  >y  William  M.  Bennet  against  the  Washington  Cemetery.  Plain- 
tiff alleged  that  defendant  was  indebted  to  him  under  a  covenant  In  a  deed  to 
defendant  from  phiintiff's  ancestor.  The  material  parts  of  the  deed  are  aa 
follows:  **Thls  indenture,  made  the  twenty-flftb  day  of  Jannary,  one  thousand 
«jgbt  hundred  and  flftj-tbree,  between  James  Arlington  Bennet,  of  Kings 
•onnty.  state  of  New  York,  of  the  first  part,  and  the  corporation  known  as 
the  *  Washington  Cemetery,*  in  said  county,  of  the  second  part,  witnesseth: 
Tbat  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  of 
ten  dollars  and  the  premlaea  hereafter  stated,  *  *  *  has  granted  *  *  * 
onto  the  aaid  party  of  the  second  part  and  assigns  forever  all  that  certain  tract 
of  Und  [describing  lb]  Now,  the  premises  above  referred  to,  which  are  to  be 
deemed  part  of  the  consideration  to  be  paid  by  the  party  of  the  second  part  to 
the  party  of  the  first  part,  are  as  follows:  That  the  said  party  of  the  second 
part  sball  well  and  truly  pay,  in  lawful  money  of  tbe  United  States,  half 
yearly  frcnn  the  date  of  this  conveyance,  to  the  party  of  the  flrat  part,  or  his 
assigns,  during  his  life-time,  or  to  his  attoifney  or  agent,  asaigns,  or  to  bis  heir 
or  heirs*  l^teea,  executors,  or  administrators  after  hla  decease,  the  sam  of 
(City  dollara  for  each  and  every  lot  of  fonr  hundred  square  feet  of  land,  and 
In  proportion  for  a  larger  or  smaller  lot.  which  tbe  said  party  of  the  second 
part  shall  dispose  of  In  any  manner  whatsoever,  as  a  place  or  places  for  the 
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burial  of  the  dead,  and  three  dollars  for  each  and  every  grave  opening,  until 
all  the  land  described  in  this  deed,  or  such  part  of  it  as  may  remain  after  the 
satisfaction  of  an  existing  mortgage  thereon,  shall  be  sold  for  cemetexy  pur- 
poses only;  and  the  said  party  of  the  llrst  part,  his  assigns,  heirs,  or  legBtms, 
shall  be  entitled  to  the  grass,  vood,  timber,  and  other  produce  of  the  soil  of 
all  parts  of  said  land  which  may  remain  unsold,  in  conformity  to  the  oondi- 
tiona  of  this  deed,  until  all  such  land  shall  be  sold  in  lota  as  aforesaid  and 
have  interments  therein.  And  the  said  party  of  the  second  part  hereby 
agrees  vith  the  said  party  of  the  first  part  that  no  lot  of  four  hundred  square 
fvBt  shall  be  sold  for  less  than  eighty  dollars,  ot  In  proportions  for  more  or 
lees  land,  unless  the  trustee?  shall  deem  a  less  sum  than  forty  dollars  per  lot 
sufficient  for  Improving  the  ground,  and  for  other  purposes  than  the  purchaae 
money;  and  It  Is  further  agreed  between  the  parties  to  this  instrument  that 
no  interments  shall  be  made  in  that  part  of  the  land  hereby  conveyed  lying 
in  the  town  of  Kew  Utrecht  until  all  that  part  of  the  land  lying  in  Qrares- 
end  shall  have  been  sold  and  Interments  made  therein ;  and  It  is  further 
agreed  that  in  case  of  the  non-f  ulflllment  by  the  party  of  the  second  part  of 
any  of  the  promises  on  which  this  conveyance  Is  given,  the  right  of  soil  of 
til  lots  without  Interments  shall  revert  to  the  party  of  the  6rst  part,  his  heirs, " 
etc.  Const  X.  Y.  art.  1,  provides  as  follows:  "Sec.  12.  All  feudal  tenures 
of  every  description,  with  all  their  incidents,  are  declared  to  be  abolished ; 
saving,  however,  all  rents  and  services  certain  which  at  any  time  heretofore 
have  been  lawfully  created  or  reserved.  Sec.  13.  All  lands  within  this  state 
are  declared  to  be  allodial,  so  that,  subject  only  to  liability  of  escheat,  the  en- 
tire and  absolute  property  is  vested  in  tlie  owners,  according  to  the  nature  of 
their  respective  estates.  Sec.  14.  No  lease  or  grant  of  agricultural  land,  for 
a  longer  period  than  twelve  years,  hereafter  made,  in  which  shall  be  reserved 
any  rent  or  service  of  any  kind,  shall  be  valid.  Sec.  16.  AU  fines,  quarter 
sales,  or  other  like  restraints  upon  alienation,  reserved  in  any  grant  of  iuid, 
hereafter  to  be  made,  shall  be  void.** 
Thoma$  S,  FaarnUl,  for  plidnUIE.   Gaorgt  W.  WinffaU,  for  defendaat. 

CuiXEN,  J.  The  covenant  to  pay  the  grantor  at  the  rate  of  A40  a  lot  of 
400  square  feet  for  all  lots  sold  is  valid.  In  the  case  of  Bennett  v.  Culver,  de- 
cided by  me  at  special  term,  I  held  that  the  deed  carried  a  present  fee,  and 
yet  was  of  opinion  that  this  covenant  was  not  invalid.  It  is  in  no  senae  a  rf- 
strlction  upon  alienation,  for  the  whole  deed  shows  that  not  only  did  both 
parties  contemplate  a  sale  of  the  land  in  cemetery  lots,  but  it  was  only  by 
such  sale  that  the  grantor  could  obtain  pay  for  the  lands  granted.  In  fact 
the  covenant  In  this  regard  Is  a  mere  extension  of  credit  for  the  pnrchase 
money  to  the  grantee  until  it  has  been  able  to  realize  the  money  by  a  sale; 
but  the  decision  made  by  me  was  reversed  by  the  general  term  and  by  the 
court  of  appeals.  The  latter  court  held  (97  N.  T.  250)  that  the  deed  was 
merely  an  executory  agreement,  under  which  the  grantee,  iipon  complying 
with  Its  covenants,  could  either  sell  or  Itself  acquire  titte.  This  disposes 
any  question  as  to  the  matter. 

The  provisions  of  the  constitution  (sections  12, 14,  art.  1)  relate  to  feudal 
tenures  and  grants  of  land.  The  principle  of  the  common  law  that  avoided 
covenants  for  payment  of  a  portion  of  the  purchase  money  on  a  sale  of  land 
or  other  restraint  upon  Its  alienation  proceeded  on  the  theory  that  the  gran- 
tor had  no  reversionary  Interest  In  the  land  after  the  grant  of  the  fee.  In  a 
lease  suob  provisions  are  unquestionably  valid.  De  Peyttar  t.  JffcAo^  6  N. 
T.  468.  Under  the  construetion  of  the  deed  adopted  by  the  conrt  of  appeals, 
the  grantors  had  far  more  than  a  reverston.  Th^  were  not  divested  of 
either  title  or  possession  until  compliance  with  the  terms  of  the  eovenant. 
The  covenant  is  absolute  to  pay  at  the  rate  of  $40  a  lot  It  may  be  that  the 
grantws  are  not  Interested  in  so  much  of  the  covenant  as  forbids  salea  at  a 
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IMS  price  than  $80  p«r  lot.  However  that  may  be,  the  defendant  mast  pay 
tbe  itlpnlated  sum  on  a  ule,  at  whatever  price  it  may  sell  for.  If  it  cannot 
realize  snflQcleot  to  pay  the  grantors,  it  must  not  sell.  Tbe  covenant  to  pay 
^  for  each  and  every  grave  opening,  I  think*  should  not  be  construed  to 
indode  grave  openings  on  lota  sold,  bat  only  cases  where  single  graves  are 
sold,  as  distinguished  from  lota.  I  have  very  grave  doubts  whether  such 
a  provisioD,  if  construed  to  apply  to  private  lots,  would  be  valid.  It  baa 
been  held  by  tliis  court  (Babmabd,  P.  J.)  that  a  by-law  of  a  cemetery  re- 
quiring  monumental  work  to  be  done  by  designated  workmen  was  void. 
There  la  no  provision  that  any  such  provision  or  restriction  should  be  in- 
serted In  tbe  sales  made  by  the  cemetery.  The  deed  provides  that  the  pay- 
ments prracribed  shall  be  made  until  all  the  htnds  are  sold  for  cemetery  pur- 
poses. Therefore,  when  all  the  lots  are  sold,  payments  for  grave  openings 
would  cease,  even  though  interments  would  continue  long  afterwards.  This 
shows  that  this  payment  was  not  to  be  made  for  intermenta  in  private  lots. 
As  already  said,  the  defendant  has  no  monopoly  of  grave  digging  in  the  cem- 
etery. It  is  unreasonable  to  suppose  that  it  was  to  pay,  when  it  mif^bt  not 
do  tbe  work,  or  receive  any  pay  or  fee.  I  Uiink  the  clause  Is  well  confined 
to  tbe  case  of  the  sale  of  single  graves.  Jndgmuit  for  plalntifC.  with  costs 
1b  accordance  with  this  opinion. 


MuBBAT  V.  Gkrett  et  td. 
(Otttf  Cowrt  of  New  York,  Trial  Term.   Jane  9T,  J890.) 
1.  l[>OHAino*B  LiE!f— Pbiositieb — Pbaudcunt  Jttdohbht. 

A  judgment  agiUnst  a  partnenhlp  oonfeasod  by  one  of  the  partners  in  favor  of 
bis  brouaer  and  aUter,  wiihont  the  Knowledge  of  Ms  oo-partner,  for  loaoB  all^^ 
to  have  bees  loade  to  the  Arm,  but  of  which  the  oo-partner  was  Ukewiae  IsnorauL 
and  of  which  the  brother  and  slater  tiad  kept  no  aocount,  and  for  which  Uwy  had 
taken  BO  reoeipL  Is  frandident  and  void  as  ac^nst  flrm  oreditora,  and  wlU  not  afleet 
a  Uen  for  material  fnnitahad  the  flrm  and  used  by  It  In  the  oonairootion  of  bouses, 
though  the  lien  was  not  filed  until  a  week  after  the  judgment  was  recovered. 
1  Sufa— JuBiBDicnoH  or  Trial  Tbrh  of  Crrr  Codbt. 

Since  the  trial  term  of  the  olty  court  has  ioriBdlotion  of  an  action  to  foreolose  a 
mechanic's  Uen,  It  has  power,  as  incident  to  that  Juiidlotlon,  to  declare  frandnlent 
a  transfer  Intended  to  defeat  that  lien. 

Action  by  John  A.  Murray  against  John  R  Gerety  and  others  to  foredoso 
a  mechanic's  lien.  William  UcShane  ft  Co.,  who  filed  the  lien  and  there- 
after assigned  to  plaintifE,  furnished  material  to  Oerety  &,  Gildea,  who  did 
tbe  plumbing  and  gaa-fltting  on  premises  owned  by  Weld  &  Meyer.  Tbe 
amount  due  Gerety  &  Gildea  for  the  plumbing  was  $1,078.94,  with  interest, 
and  on  tbe  trial  it  was  admitted  ttiat  the  amount  due  from  them  to  William 
McShane  ft  Co.  for  material  equaled  that  sum.  To  defeat  plalntlfT's  lien,  de- 
fendants  relied  on  a  judgment  recovered  by  Alice  Gerety  against  the  firm  of 
Gerety  ft  Gildea  seven  days  before  the  filing  of  the  lien,  and  an  assignment 
made  by  Gerety  ft  Gildea  four  days  before  tbe  lien  was  filed.  In  which  they 
preferred  Philip  Gerety  and  Alice  Gerefy,  and  also  Patrick  Gildea,  Sr.  As  to 
the  judgment  recovered  by  Alice  Gerety,  it  appeared  that  the  papers  were 
served  on  John  Gerety,  the  senior  member  of  tbe  firm  of  Gerety  ft  Gildea; 
that  he  employed  a  lawyer  to  appear  for  both  partners,  and  to  confess  judg- 
ment against  them;  that  this  was  accordingly  done,  and  execution  issued 
against  the  flrm;  and  that  Patrick  Gildea,  Jr.,  tbe  other  member  of  the  firm, 
had  no  knowledge  of  any  of  these  proceedings.  It  further  appeared  that  the 
complaint  in  this  case  contained  two  causes  of  action.  The  first  was  for 
S250,  money  loaned  the  firm  by  Philip  Gerety.  who  had  assigued  to  Alice. 
Philip  was  then  a  minor,  and  had  no  Income  or  pn^erty  except  bis  wages  as 
an  apprentice,  $4.50  or  $5  per  week.  The  second  cause  of  action  was  for  $326, 
money  loaned  the  firm  by  Alice  Gerety.  She  was  a  dress-maker  and  boarding- 
house  keeper,  and  had  no  means  other  than  what  she  derived  fnnn  theSe 
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sources.  She  kept  no  bank-acconnt,  and  had  no  place  to  deposit  her  savings. 
Patrick  Gildeat  Sr.,  bad  also  commenced  an  action  against  the  firm  for  ^,500, 
and  had  served  both  partneiB,  but  had  not  recovered  judgment  when  Uie  as- 
signment was  made. 
Thomat  O*  Snneoert  tor  plaintiff.   Beattya  <ft  Law,  tat  defandwita. 

McAdah,  G.  J.  The  firm  of  Ctoretj  ft  GUdea  was.  at  ttie  time  ths  tnnafttr 
was  made  and  judgment  recovered,  insolvent  and  unable  to  pi^  Its  debts,  and 
this  fact  was  known,  not  only  to  the  members  of  the  Ann.  but  to  Philip  and 
Alice  Gerety.  Gerety  A  Glldea  had  no  property  excepting  the  moneys  oondng 
to  them  as  a  firm  from  the  buildings  in  question,  and  these  moneys  were  charged 
with  an  equity  In  favor  of  McSfauie  &  Co.  fbr  the  amount  of  materials  wlii<A 
th^  tonisbed,  and  which  went  into  the  bnlldings.  and  created  the  fond. 
The  assignment  made  by  them  was  practically  a  general  assignment.  In  which 
the  Bister  and  brother  of  Gerety  and  the  father  of  Glldea  were  preferred,  to 
the  exclusion  of  McShane  ft  Go.  It  was  practically  a  xeneral  ass^nment,  be- 
cause It  transferred  all  the  property  of  the  firm.  Treated  as  a  general  assign- 
ment, it  would  be  vidd,  because  not  acknowledged  or  filed,  and  because  Itme- 
ferred  credttotB  to  an  extent  beyond  one-third  of  the  estate,  (Laws  ltl87,«. 
608;)  and  a  general  assignment  could  not  out  off  the  rights  of  McShane  A  Co. 
to  file  a  lien.  {Bmitk  v.  BaUy,  8  Daly,  128;  MandmUU  v.  Seed,  18  Abb.  Fr. 
173.)  Such  an  assignment.  It  void  because  fraudulent  as  to  any  part  of  it.  Is 
void  in  the  whole.  BurriU,  Assignm.  §  352  et  seq.  Treated  as  an  assignment 
of  a  demand  It  Is  invalid,  because  mule  to  hinder,  delay,  and  defraud  cred- 
itors, particularly  U<£lhane  ft  Go.  The  Judgment  recovered  by  Alloe  Gerety 
Is  Invalid  as  against  McShane  ft  Co..  If  it  was  procured  by  fraud  nr  etdlualon. 
Aeh«r  v.  Zeteml,  109  N.  Y.  16.  16  ST.  E.  B^.  743;  Panatr  v.  ifverv.  9  N. 
Y.  Supp.  229.  That  It  was  so  procured  it  evident  from  the  tbllowlng  di^ 
cumsUnces:  (1)  Philip  Gerety,  the  brother,  who  claims  to  have  loanwd  $250, 
kept  no  book  or  aooount  of  Ms  allied  loans.  (2)  Alloe  G«et7>  stater, 
kept  no  book  or  account  of  her  loans.  In  both  eases  the  loans  were  diidmed 
to  have  been  made  In  small  sums  at  different  times.  Neither  Fblllp  nor 
Altee  had  any  money  in  any  depoeitory.  and  took  no  receipt  or  oUigatlon  fbr 
the  money.'  Glldea  knew  nothing  whatever  of  the  loans,  and,  if  made  at  all, 
th^  were  to  John  B.  Gerety  individually,  and  it  is  a  fraud  upon  Arm  credit- 
ins  for  partners  to  prefer  individual  creditors.  Saunders  v.  ReUlj/,  105  N.  T. 
18,  12  N.  £.  Itep.  17U;  Burhaw  v.  Kelly,  2  N.  T.  Supp.  175.  (8)  The 
manner  of  obtaining  the  Judgment  was  aignlBcant.  the  mode  of  service  on 
John  B.  Gerety  alone,  and  that  in  front  of  her  lawyer's  oflBce.  and  the  fact 
Uiat  immediately  after  the  service  John  B.  Gerety  employed  a  lawyer  to  con- 
fess Judgment  against  the  firm,  without  the  knowledge  or  consent  of  bis  co- 
partner.  For  these,  and  like  reasons,  the  transfer  and  the  judgment  and  the 

ftroceedings  founded  upon  it,  must  be  held  to  be  no  legal  impediment  to  the 
ten  filed  by  McSh»ne  ft  Go.  Meehan  v.  WUKanu,  86  How.  Pr.  75.  2  Daly. 
867;  achaiffer  v.  SHUy,  SO  N.  Y.  61. 

This  court  bas  the  same  power  in  mechanics'  lien  oases  that  the  other  courts 
of  record  exercise.  They  proceed  alike  under  the  same  statute  to  attain  the 
same  end.  The  defendants  plead  the  transfers  in  defense,  and,  like  a  general 
release  or  other  document  pleaded  in  bar  of  a  recovery,  the  court  may  in  a 
proper  case,  and  even  In  a  common-law  action,  adjudge  such  Instruments  to 
be  void  so  as  to  destroy  their  effect  as  a  defense.  The  action  is  to  foreclose 
the  lien,  and  declaring  fraudulent  a  transfer  Intended  to  defeat  the  lien  U 
an  incident  to  the  Jurisdiction  neceasary  to  make  it  effective.  The  case  of 
MeOorkle  v.  fferrman,  117  N.  Y.  305,  22  K.  £.  Rep.  948,  is  inapplicable  to 
a  case  of  fraudulent  disposition,  and  applies  only  to  transfers  made  in  good 
faith.  The  present  action  is  unlike  Geerj/  v.  ffeerpt  68  K.  Y.  262.  nUed  on  bgr 
the  defendants.  In  that  case  the  action  was  to  set  aside  conveyances  alleged 
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to  be  fraudulent,  and  the  court  held  that  such  an  action  was  maintsfnable 
ooljr  by  a  judgment  creditor  who  bad  first  exhausted  his  legal  remedies.  As 
remained  before,  the  transfers  in  this  ease  were  pleaded  in  defense,  and  It 
became  necessary  for  the  court  to  pass  on  thalr  ralldity.  Indeed,  the  very 
natare  of  the  defense  called  upon  the  court  to  adjudicate  tbts  qaeetion.  U 
follows  that  tbe  plaintiff  is  entitled  to  judgment,  the  form  of  moilcfa  will  be 
MtUed  when  the  decree  ia  presented. 


FiSHEB  V.  MONBOE  tt  pi, 

{City  Court  of  New  York,  Qcneral  Term.  June  13, 1890.) 
KiSTBB  Am  Sbbtant— Obouits  vor  Dischabox. 

The  absence  of  an  aotreM  from  a  ^ioffle  rebeanal,  owing  to  her  phTdoal  eKbin*' 
tlon  and  oonseqnent  InabUi^  to  atteco,  Is  not  groiiiid  for  bw  em^iC^en'  rea^Dd- 
Ing  her  oontnot  oteaiplojBMBL 

Appeal  ftom  trial  term. 

Action  by  Jennie  Fisher  against  Robert  B.  Monroe  and  otben.  From  ■ 
jodgment  entered  on  a  verdict  for  plaintiff  defendants  appeal. 

Axgaed  before  MoAoah*  O.  J.,  and  Fitzsihoms.  J. 

W.  ff,  Phap§,  {Hoover,  BtUter  A  Foatert  of  counsel*)  for  appellants.  0. 
MUler,  for  respondent. 

Feb  CCTBIAII.  We  recognize  the  fact  that  a  party  seeking  to  reoorer  upon  a 
oootract  must  show  performance  of  all  the  conditions  precedent  thereof,  and 
that  a  serrsnt,  no  matter  how  exalted  the  station,  must  obey  tbe  lawful  com> 
mands  of  the  master.  Yet  there  are  legal  excuses,  which  are  at  times  accepted 
for  non-performance,  and  which  sare  a  forfeiture  of  the  right  of  reoorety. 
Tbe  plaintiff  was  discharged  for  not  attending  a  rehearsal  of  the  theatrical 
company  to  which  she  was  attached,  and.  If  the  failure  to  attend  was  willfnl 
or  Intentional,  tbe  plaintiff  was  properly  discharged,  and  cannot  recover. 
The  defendants  proved  that  the  neglect  to  attend  the  rehenrsal  was  intentional 
and  inexcusable.  Tbe  plaintiff,  on  tbe  other  hand,  testified  that  the  fiillnre 
to  attend  was  owing  to  physical  exhaustion  and  consequent  inability,  and  this 
we  hold  to  be  a  sufficient  excuse  for  tbe  plaintiff's  non-attendance  at  that 
prticnlar  rehearsal.  Wolfe  v.  ffowett  20  K.  T.  197;  Spalding  v.  Roea,  71 
N.  T.  4U.  The  ailment  was  only  temporary,  not  permanent;  did  not  seri- 
ously Interfere  with  the  defendants' enterprise;  nor  did  it  disable  the  plaintiff 
from  rendering  full  performance  of  the  sabstaniial  part  of  her  contract.  Tbts 
one  excased  non-attendance  (even  It  attendance  at  that  time  was  required  by 
tbe  rules  of  tbe  defendants'  company,  a  fact  about  which  tbe  evident  Is  not 
clear)  did  not  famish  ground  for  rescinding  the  contract,  and  terminating  the 
plaintiff's  employment.  The  theories  of  the  respective  parties  were  submitted 
to  the  Jury,  and  they  adopted  the  one  advanced  by  the  plaintiff.  The  verdict 
was  baaed  upon  conflicting  evidence,  and  it  was  the  province  of  the  jury  to 
wdgh  the  proofs,  and  arrive  at  a  result.  The  verdict  Is  satisfactorily  sus- 
tained hf  the  evidenoe,  and,  as  we  find  no  error  In  tbe  rulings  at  the  trial.  It 
foltows  that  tbe  Jndgmrat  appealed  from  most  be  affirmed,  with  costs. 
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Benjahin  t).  PuBUO  Sebviob  Pub.  Go. 
(Citu  Court  €f  Neio  For*,  Trial  T«rm.  April  M,  1800.) 

MWISa  AKD  SbbtUTT— OOHTKMIT  OT  HlBIKO— CO)IFWIBA.TIOM. 

Plaintiff  rendered  mtvIom  as  oorrespondent  tor  defendants  weeklr  pMWr  nnder 
a  contract  consisting  of  plaintiffs  proposal  by  letter  tbat  the  pay  sQonid  be  "tSO 
a  week,  upon  tbe  basis  of  mj  averaging  3,000  words  per  week, "  and  defendant's 
acceptance  b7  letter,  stating  that  "3,000  words  a  week  of  oorrespondenoe  Is  satis- 
factory at  $20. "  Duringtbe  three  months  that  plaintiff  worked  for  defendant  he 
was  paid  1&0  a  week,  field,  that  the  agreement  called  for  about  8,000  words  of 
eorrespoDdeBoeaacta  week,  for  which  pUdntUE  was  to  han  CML  bat  Qiat  be  was 
■ot  entitled  to  extra  oompeMatlon  fw  anytiiing  in  ezoeia  of  9,000  worda. 

Action  hj  Charles  F.  Benjamin  against  the  Public  Service  Publfahlng  Com- 
pany for  services  as  correspondent,  rendered  under  a  contract  consisting  of 
plaintiff's  propostil  by  letter  to  work  for  "$20  a  week,  upon  the  basis  of 
my  averHgiiig  2,000  words  per  week."  and  defendant's  acceptance  by  let- 
ter, stating  Uiat  the  suggestion  of  "2,000  words  a  week  of  correspondence 
is  satisfactory  at  920."  During  tbe  three  months  that  plaintiff  worked 
for  defendant  he  was  paid  920  a  week.  He  now  claims  compensation  at  the 
rate  of  $20  for  2.000  words  for  correspondence  done  by  him  in  excess  of  2,000 
words  a  week. 

A.  H.  Ely,  for  plaintiff.   Nichols  dt  Baoon,  for  defendant. 

McAdam,  G.  J.  Tbe  Public  Service  Beview  was  a  weekly  publication, 
and  the  contract  contemplated  a  weekly  contribution  of  literary  matter,  tbe 
compensation  for  wliidi  was  to  be  $20  a  week,  and  tbe  payment  of  that  sam 
discharged  every  obligation  owing  by  the  defendant  under  the  contract.  The 
expression  "averaging  2,000  words  per  week"  was  to  regulate  tbe  size  of  tbe 
article.  A  aabitantial  performance  of  this  condition  was  all  that  was  re- 
quired. For  example,  an  article  containing  1.900  words  one  week  and  2.100 
tbe  next  woald  {ffolAbly  answer  the  legal  requirement.  One  hundred  words 
one  week  and  8,900  tbe  next  would  not.  The  entire  weekly  publication  could 
not  well  be  devoted  to  the  platntitTs  article,  no  matter  how  intweetlng. 
Tlw  Beview,  like  other  publications,  evidently  had  a  corps  of  writers,  each 
«f  whom  wa»  entitled  to  his  share  of  space  to  suit  Journalistic  requirements. 
The  fact  QuA  Uta  plalnttfTB  article  ^eatly  exceeded  2.000  words  per  week 
did  not  Inereaae  bte  compensation,  nor  could  the  regular  weekly  stipend  of 
$20  per  week  be  varied,  or  enlarged,  by  any  extra  exertion  of  the  plaintiff. 
The  hirlai;  wm  a  contract  for  weekly  service  at  a  fixed  compensation,  and 
not  toe  an  Indefinite  quantity  of  matter  at  one  cent  a  word.  The  construo- 
thm  la  in  aeeord  with  tbe  acts  of  tbe  parties,  and  Is  evidently  what  they  on- 
d«ntood.  Thefr  intention,  as  gathered  from  the  writings,  tbe  nature  of  tbe 
aabjeofe-mattn',  and  their  acts,  must  prevail.  Even  when  tbe  actual  terms  of 
tin  agreement  contradict  the  manifest  Intention,  tbe  intention  governs. 
Stoiy,  Coot,  gg  636.  638.  *'The  best  construction,"  says  Gibson,  C.  J.,  "is 
Uut  whidh  ta  made  by  viewing  the  eul^ect  as  the  mass  of  mankind  would 
iriew  it.  for  it  may  be  safely  assumed  that  snch  was  tbe  aspect  in  which  tlie 
parties  themselves  viewed  it.  A  result  thus  obtained  Is  exactly  what  is  ob. 
tained  from  the  cardinal  rule  of  intention."  Navigation  Co.  t,  Moore,  2 
Wb«i.49l.  While  there  is  force  and  merit  In  the  Ingenious  argument  of 
plalnt^s  counsel,  it  has  failed  to  change  these  views,  tt  fMlowa  tbat 
tiienniast  he  judgment  for  the  defendant. 
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EtTRZ  0.  Fish  «t  oL 
CBuiHWM  Court,  Qeneml  I^vrm.  fVth  Departnunt  October  tt,  UBOl) 

A  motion  by  defeadants  for  a  obange  of  reoue  from  H.  eoanty  to  O.  otsantf  for 
eoQTenleDce  of  witnesses  1b  properly  aenied,  where  plaintUt  itipuates  that  she  re- 
lies solely  on  the  fact  that  she  is  a  bonajlde  bolder  of  the  note  sned  on  for  value, 
and  without  notice  of  the  equlUes  between  defendants  and  the  payee,  and  that  she 
will  not  give  any  evidence  of  any  of  the  facts  (relating  to  the  oonslderatioQ  of  th« 
■oto)  allseed  in  defendants'  answer. 

>         Appeal  from  special  term,  Monroe  coanty. 

Action  by  Ids  C.  Kiirz  against  Henry  Flah  and  Walter  J.  Gurtlsa  on  a 
promissory  note.   A  motion  by  defendants  to  change  the  place  of  trial  from 
Mod  roe  county  to  Osw^o  couoty  for  oonTentenoa  of  witnesses  was  denied, 
■      and  defendant  Fisli  appeals. 

Argned  hetore  Dwiuht,  P.  J.,  and  Maoohbeb  and  CoKLvrr,  JJ, 
P^psr  <ft  Kioe,  for  appellant.   Reed    Schutt,  for  respondent. 

'  OOBtETT.  J.  The  action  was  brought  upon,  a  promissory  note  given  tor 
"Bohemian  oats."  The  answer  admits  the  ezecnUon  of  the  note,  but  allies 
that  the  same  was  obtained  by  fraud;  that  It  was  Told  under  the  betting  and 
gaming  act;  also  as  against  public  policy;  and  thiU.  it  was  usurious.  The 
note  was  made  in  Yates  county.  Wataon  t.  BUmaomt  4  N.  T.  Supp.  489, 
holds,  in  substance,  that  such  a  contract  Is  not  void.  The  answer  alleges  us- 
ury. It  satisfactorily  appears  by  the  answer  that  the  defense  of  usury  is  not 
available,  ifonft  v.Ptoos,  1£  Uun,  564;  ^I^n^ton  t.  IKapponer,  33  N.  Y. SL 
The  transaction  set  up  was  in  no  sense  a  borrowing  or  lending  of  mon^. 
Ttie  note  was  given  in  comtdpratlon  of  oats  sold  at  a  tlctitious  price,  and  a 
bond  m  agreement  to  the  effect  that  the  party  taking  the  note  would  boy 
from  the  maker  a  much  larger  quantity  at  the  same  price,  and  Urns  secnre  to 
him  largo  pcoflts.  Jt  may  have  been  a  fraudulent  swindling  oontrivanoe,  but 
It  was  In  no  sense  a  borrowing  or  lending  of  mon^,  so  that  the  substantial 
questions  npon  the  trial  will  w  whether  Uie  note  was  obtained  by  fraud,  and 
whether  the  plaintiff  is  a  bona  holder.  A  motion  was  made  at  the  Hon^ 
roe  special  term  in  March,  1889.  before  Justice  RunaET.  to  change  the  place 
of  trial  from  Monroe  to  Oswego  county.  The  court  d' cided  as  follows:  "It 
Is  ordered  tiiat  the  said  motion  be,  and  the  same  hereby  is,  denied,  with  ten 
dollars  costs,  to  abide  the  erent  of  the  action  by  the  plaintiff  filing  a  s^ulap 
tion  to  give  no  evidence  of  what  occurred  in  the  county  of  Oswego,  wherethe 
nak»  in  suit  was  signed  and  delivered.  Dated  April  4, 1890. "  In  pursuance 
of  this  order  the  f<dlowlng  stipulation  was  made:  "It  Is  hereby  stipulated 
bj  and  on  the  part  of  the  plaintiff  herein  that  she  depends  solely  upon  the 
tect  that  she  is  a  bona  fide  holder  of  said  note  before  maturity  for  full  value, 
and  without  notice  of  the  equities  between  defendant  and  the  payee  of  said 
note,  and  that  the  platiitiff  will  not  give  any  evidence  of  any  of  the  facts 
which  are  alleged  in  the  defendant's  answer  as  occurring  In  the  oounty  ol 
Oswego,  N.  Y.  Dated  April  2.  1890.  Beed  A  Soavrr,  Attys.  for  Plt*ff, 
807  A  808  Wilder  Building.  Rochester,  N.  Y." 

The  order  and  stipulation  clearly  show  that  it  must  be  assumed  on  the  trial 
that  ttie  plaintiff  cannot  recover  unless  she  shows  that  she  is  a  6ona 
holder  of  the  note.    On  that  question,  all  the  witnesses  live  In  ti»  oounty  of 
Monroe.  It  f<dtows  that  the  order  must  be  alflrmed.  All  ooncor. 


Blake  o.  Habrigan  et  eU, 
(Supreme  Court,  Speoldl  Term,  Albany  Count]/-   October  6, 1890.) 

L  PuAsiHO — Bill  or  Pabtiodlabs. 

A  ooanter-olalm  for  damages  oansed  by  allemd  breach  of  oontraot  to  erect  ow- 
Uin  buildings  Is  not  a  claim  on  account,  and  dMandamt  will  not  be  required  to  for 

v.llM.Y.6.no.6 — 14 


Digitized  by 


210 


NEW  TOBK  80PPLBHX1IT,  TOl.  11. 


[Sap.Ct. 


nish  an  itemized  statement  of  the  damum  cWmed;  a  bill  of  jkartlciilars  of  ths 
claim,  as  prescribed  by  Coda  dril  ftoa  fi.  T.  |  BBl,  being  the  pnpw  remedy  for 
plaintiff  to  seek  in  eaoh  a  case. 
S.  Suia— ArriDATiT. 

An  aflSdavit  made  by  an  attorney,  showing  tbe  neoessltsr  tor  a  bill  of  parttcniary 
wlU  not  aivail  nnleas  tne  f^lnre  of  the  party  to  makiB  the  aflldsTit  ia  eMuaed.  Fol- 
lowing HomlnghauM  t.  ChaUyer,  4  H.  Y.  Snpp.  814. 

At  chambers.  Actioa  hy  Peter  Blake  aguinst  John  J.  Harrfgan,  indlvidii- 
aUj  and  as  executor,  etc..  and  otherst  to  foreclose  a  mechanic's  Uen.  Defend- 
ants set  up  a  breach  by  plaintiff  of  his  contract  to  erect  tbe  buildings  in  ques- 
tion,  and  claimed  damages  in  the  sum  of  48,000.  Plaintiff's  demand  for  a 
bill  of  particilars  b^ng  refused,  he  now  moves  for  an  order  compelling  de- 
fendant to  furnish  an  itemized  stutementof  the  damages  claimed.  Code  Civil 
Proo.  K.  Y.  §  531.  provides:  "It  is  not  necessary  for  a  party  to  set  forth  in 
a  pleading  the  items  of  an  account  therein  alleged,  but  in  that  case  he  most 
deliver  to  the  adverse  party,  within  ten  days  after  a  written  demand  thereof, 
a  copy  of  the  account,  wbicb.  if  the  pleading  is  verlQed,  must  be  verified  by 
his  affidavit,  to  the  effect  that  be  believes  it  to  be  true,  or,  if  the  facts  are 
within  tbe  personal  knowledge  of  the  agent  or  attorney  for  the  party,  or  the 
party  is  not  within  tlie  county  where  the  attorney  resides,  or  capable  of  mak- 
ing the  affidavit,  by  the  affidavit  of  tbe  agent  or  ilttorney.  If  he  fails  so  to 
do.  he  Is  precluded  from  giving  evidence  of  the  account.  The  coort,  or  a 
judge  authorized  to  make  an  order  in  the  action,  may  direct  the  party  to  de- 
liver a  further  account  where  the  one  delivered  is  defective.  The  court  may. 
in  any  case,  direct  a  bill  of  the  particulars  of  the  claim  of  either  party  to  be 
delivered  to  the  adverse  party.** 

Metid  (ft  Battt  for  plaintiff.   Edward  J.  Meegan,  for  defendants. 

LsABNBD,  J.  There  seems  to  be  a  distinction  In  Ciode,  6  631.  between 
"items  of anamomit"  and "particnlws" of adiiim.  Thua. inlhe well-known 
TUton  T.  Bwsher,  69  N.  T.  176,  and  JHolght  t.  /fwuranctf  Co.,  81 T.  493. 
cases.  It  could  not  be  said  that  there  was  an  teconnt  of  which  Items  were 
given,  but  the  party  was  required  to  futnlsh  particulars  of  the  claim.  This 
action  is  to  foreclose  a  mechanic's  lien.  The  defendant  sets  up  as  a  counter- 
claim. In  substance,  that  the  plaintiff  entered  Into  a  written  contract,  set 
forth  therein,  with  defendant  to  build  a  certain  building;  that  Uie  plaintiff 
has  failed  to  perform  tbe  contract;  that  thereby  the  defendant  has  been  put 
to  great  expense  in  completing  the  same;  also  thst  he  has  suffered  llqnidated 
damages  by  the  failure  to  complete,  and  also  loss  in  rent  by  the  same  fallurei 
Now  this  allied  counteivclaim  is  not  upon  an  account  which  defendant  hiis 
against  plaintiff;  it  is  on  the  breach  of  plaintiff's  contract,  and  the  statement 
<^  defendant's  expense  is  a  statement  tit  the  damages  resulting.  The  plain- 
tiff, therefore,  if  entitled  to  relief  under  section  531,  must  seek  faz  what  Is 
there  called  a  "bill  of  particulars"  of  the  claim,  not  for  items  cHf  an  account. 
This  being  so,  the  defendant  insists  that  the  mere  affidavit  of  the  attorney 
with  the  pleadings  is  not  enough ;  that  there  should  be  the  affidaTit  of  the  piain- 
Ufl,  or  excBse  made  showing  the  necessity  of  ordering  such  bill  of  partlcalars. 
I  think  the  position  of  defendants  is  correct.  Sominghanu  t.  Chaleger,  4  X. 
T.  Supp.  814;  eridlfg  t.  9Hdley,  7  Civil  Proc.  B.  215;  1  Bum.  Pr.  278.  It  is 
certainly  thegenenil  rule  that  affidavits,  excepting  such  as  relate  to  mere  mat- 
ters of  praetfM,  ought  to  be  made  by  the  parties  rather  than  by  the  attorneys. 
As  atwve  stated,  this  counter-claim  Is  not  on  an  account;  It  Is  for  damages 
caused  by  an  alleged  breach  of  the  contract.  If  the  plaintiff  needs  to  be  fur- 
ther infurmed  of  the  particulars  in  respect  to  which  he  is  sieged  to  have 
broken  tbe  contract,  I  think  it  is  for  him  to  make  the  necessary  affidavit,  and 
not  for  his  attorney. 

The  present  motion  is  denied,  with  $10  costs,  without  piejndioe  to  another 
motion  to  direct  a  bill  tA  particulars. 
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(Svprmm  Oawrt,  Ommtl  Term,  Ftm  Dgvartmmt.         18,  saOO.) 

f  Aiunu  to  Pat  Auhoht— CoirniMPT— obdsb. 

Coda  dril  Proc  N.  Y.  |  1778,  prorides  that,  where  a  husbEUid  falls  to  pay  aU- 
moajf  M  ordered,  and  U  ^pears  that  payment  oannot  be  enforced  by  Bequeetration, 
or  "by  reioniag  to  the  secDrlty,  if  any,  he  may  be  ordered  to  show  eause  "why  he 
■lioud  DOt  be  punished  for  hu  f^Qre  to  make  the  payment;  sod  thereupon  pro- 
oeedlngs  most  be  taken  to  punish  him  as  prescribed  in  title  8  of  ohapter  17  of  this 
act.  **  Chapter  17,  tit.  8,  r^rulates  the  prooeedtnes  to  punish  for  a  civil  oontempt 
Held  tbAt,  although  the  method  of  punishment  Is  prescribed,  as  In  oases  of  con- 
tempt, this  proceeding  is  not  to  pnn&h  for  contempt,  and  it  is  snfBolent  If  the  ordw 
adjndgtng  tbe  punishment  finds  that  there  Isa  default,  and  that  payment  oaanot  be 
ouxorMd  bj  segneatration,  or  resort  to  tbe  seovity. 

Appeal  from  spedal  tenn.  New  Torfc  coanty. 

Habeas  corpus  prooeedlngB  institoted  by  Goorge  T.  Sims  were  dtsmltBedr 
and  said  Sims  appeals. 

Code  Civil  Proc.  Y.  §  1773.  prOTldes:  "Where  the  hnsband  makes  de- 
fault in  pDfing  any  sum  of  money  specified  In  the  last  section,  aa  required 
by  the  judgment  or  order  directing  tbe  payment  thereof,  and  it  appears  pre- 
sumptively to  the  satisfaction  of  tbe  court  that  payment  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  In  the  last  section,  or  by  resorting 
to  the  security.  If  any,  given  as  therein  prescribed,  the  court  may,  In  its  dis- 
cretion, make  an  order  requiring  the  husband  to  show  cause  before  it,  at 
time  and  place  therein  specified,  why  he  should  not  be  punished  for  his  fail- 
ure to  make  the  payment;  and  thereupon  proceedings  must  be  taken  to  pun- 
ish hfm,  as  prescribed  In  title  3  of  chapter  17  of  this  act.  Such  an  order  to 
show  cause  may  also  be  made  without  any  previous  sequestration,  or  direc- 
tion to  give  security,  where  the  court  is  satisfied  that  they  would  be  ine& 
fectual." 

Argaed  before  Van  Bbi7nt,  P.  J.,  and  Barbetit  and  Bartlett.  JJ* 
WaUs  9.  Ssvsranest  for  appellant.   Sarbert  8.  Offdeut  for  respondent. 

Babtutt,  J.  This  proceeding  was  Instituted  to  Inquire  into  the'cause  of 
tlie  detention  of  Qeorge  Y.  Sims  by  the  sheriff  of  the  city  and  county  of  New 
York.  The  sheriff  returned,  as  his  justification  for  the  restraint  of  the  re- 
lator, a  warrant  of  coniinitment  issued  out  of  the  supreme  court  by  the  di- 
rection of  Mr.  Justice  Andrews  under  date  of  December  27,  1888.  This 
commitment  is  entitled  In  an  action  in  which  OeurgeY.  Sims  Is  plaintiff,  and 
Ellen  T.  Sims,  sued  as  EUen  T.  Kelly,  is  defendant,  and  recites  that  an  order 
waa  made  therein  on  February  15,  I8tj8,  requiring  tbe  plaintiff  to  pay  the  de- 
fendant temporary  alimony  at  the  rate  of  $10  a  week;  that  a  certified  copy  of 
such  order  had  been  served  upon  the  plaintiff,  and  payment  of  the  alimony 
demanded  of  him;  that  he  had  refused  and  neglected  to  pay  the  same;  and 
that  the  court,  being  satisfied  that  sequestration  or  adirection  to  give  security 
would  not  be  effectual,  had  thereupon,  on  December  19,  1888,  duly  made  an 
order  ''adjudging  the  said  George  Y.  Sims  guilty  of  a  contempt  of  court  by 
reason  of  tbe  premises  aforesaid,  and  directing  that  the  said  George  Y.  Sims, 
for  the  contempt  aforesaid,  of  which  he  is  guilty,  be  imprisoned  by  th& 
sheriff  €£  tbe  city  and  county  of  Kew  York  In  the  Jail  of  said  county"  until 
the  said  alimony,  amounting,  at  the  date  of  the  commitment,  to  $450,  shall 
be  paid,  together  with  $25  costs  of  the  proceeding.  The  commitment,  after 
these  recitals,  goes  on  to  command  the  sheriff  to  arrest  the  said  George  Y. 
Sims,  and  imprison  him  in  the  said  jail  until  the  said  sum  of  money  and  said 
ocatB  are  paid,  or  until  he  Is  discharged  according  to  law.  In  addition  to  thia 
commitment  the  papers  on  appeal  contain  the  order  of  December  19, 1888,  ad- 
judging the  relator  guilty  of  contempt.  How  this  order  got  into  tbe  appeal 
papers  does  not  appear.  I  find  nothing  in  the  record  to  Indicate  in  what  manner 
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it  wnB  brouffbt  before  the  Judge  whoheard  the  argument  upon  the  writ  of  Aa6MU 
corpus.  Tlie  certificate  of  the  cltrh.  however,  asserts  that  it  was  one  of  the 
pHpprs  npon  whidi  the  court  helnw  acted  in  making  the  order  appealed  from. 
ami,  as  the  correctness  of  the  certificate  is  not  questioned,  I  think  we  are 
lH)und  to  consider  not  only  the  coromitment,  but  this  orderupon  which  it  was  * 
bused,  lo  passing  npon  the  lawfulness  of  the  relator's  imprisonment.  In 
Stoenarton  v.  Sh'tpe,  40  Hun,  41,  it  was  expressly  decided  that,  where  pro- 
oeedings  to  punish  a  person  for  misconduct  are  taken  under  sections  14,  2266, 
and  2^1  of  the  Code  of  Civil  Procedure,  "^it  is  Indispensable  for  the  punish- 
ment of  the  party  that  it  should  be  made  to  appear  and  be  determined  b;  tlie 
court  that  the  misconduct  complained  of  was  calculated  to,  or  itctually  did, 
defeat.  Impair,  impede,  or  prejudice  the  rights  or  remedies  of  a  party  to  an 
action  or  special  proceeding  brought  in  court  or  before  a  judge  or  referee." 
The  misconduct  alleged  in  the  case  cited  was  the  disobedience  of  an  attorney 
to  an  order  directing  him  to  deposit  certain  moneys  with  tlie  clerk  of  the  court, 
and  the  proceeding  was  instituted  under  title  3  of  chapter  17  of  tbe  Code  of 
Civil  Procedure  to  punish  tbe  attorney  for  a  civil  contempt.  But  tbe  aug^ 
gestlon  has  been  made  that  a  proceeding  to  enforce  the  payment  of  ali. 
mony,  although  regulated  by  that  title,  is  not  really  a  proceeding  to  punish 
(or  contempt  at  aU;  and  hence  that  the  decision  in  StDenarton  t.  I^Aupe, 
tupra,  is  distinguishable  from  tbe  present  case  on  that  ground.  I  cannot 
acquiesce  in  this  view.  It  seems  to  me  that  the  non-payment  of  alimony 
is  a  contempt  punishable  civilly  under  the  third  subdivision  of  section  14 
of  the  Coile,  which  confers  upon  a  court  of  record  the  power  to  punish 
"a  party  to  the  action  or  special  proceeding,  an  attorney,  counselor,  or  other 
person,  for  the  non-payment  of  a  sum  of  money  ordered  or  adjudged  by  the 
court  to  be  paid,  in  a  case  where,  by  law,"  execution  cannot  be  awarded 
for  the  collection  of  such  sum.  Other  provisions  of  the  Code  might  be  cited 
to  show  that  such  a  proceeding  as  that  now  before  us  is  in  the  strictest  sense 
a  proceeding  to  punish  for  contempt;  but  it  will  probably  be  sufficient  to  re- 
fer to  tbe  amendment  of  section  111,  which  was  made  in  1886.  Laws  1886. 
c.  672.  That  section,  as  amended,  provides  that  "no  person  shall  be  impris- 
oned within  the  prison  walls  of  any  jail  for  a  longer  period  than  three  months 
under  an  execution,  or  any  other  mandate  against  the  person  to  enforce  tbe 
recovery  of  a  sum  of  money  less  than  $500  in  amount,  or  under  a  oommit- 
ment  upon  a  fine  for  eontmnpt  of  court  in  the  non-payment  of  alimony  or 
counsel  feea  in  a  divorce  case,  where  the  amount  so  to  be  paid  is  less  than  the 
sum  ot  $500."  The  language  which  I  have  emphasized  is  a  recent  legisla- 
tive interpretation  of  tbe  meaning  of  the  several  provisions  of  tbe  Code  re- 
lating to  proceedings  to  enforce  the  payment  of  alimony,  (sections  1773, 
2266^2291,)  and  would  seem  to  leave  no  room  for  doubt  that  such  proceedings 
are  proceedings  to  punisli  the  party  for  contempt  of  court;  and  this  has  ap- 
parently been  the  view  of  the  general  term  of  this  department,  which  has 
twice  applied  the  doctrine  of  Swenarton  t.  Shupe  to  proceedings  to  enforce 
the  payment  of  alimony.  Sandford  t.  Sandford,  40  Hun,  540;  Mendel  y. 
Mendel,  4  N.  T.  St.  Uep.  556.  In  both  of  these  cases  it  was  held  to  be  a  fatal 
defect  that  the  order  contained  no  adjudication  that  the  conduct  of  the  party 
had  been  such  as  to  defeat,  impair,  impede,  or  prejudice  a  right  or  remedy  oC 
the  party  affected  by  it.  I  should  deem  these  three  decisions  controlling,  and 
should  think  that  they  required  the  release  of  the  relator  on  writ  of  habeas 
coiptis,  were  it  not  for  the  case  of  Fincher  v.  Zanffbein,  103  N.  T.  84,  8  N. 
£.  Rep.  251.  The  opinion  of  the  court  of  appeals  in  this  case  seems  to  over- 
rule in  effect  the  decision  of  the  general  term  in  Stoenarton  t.  Shupe^  supra, 
and  in  the  other  cases  asserting  the  Jurisdictional  necessity  of  an  express  adjudi- 
cation that  the  contempt  charged  has  defeated.  Impaired,  impeded,  or  preju- 
diced a  right  or  remedy  of  a  party  litigant.  In  Fischer  v.  tangbein  neitber 
tlie  urder  nor  the  commitment,  as  they  appear  In  tbe  appeal  papers,  (court  ^ 
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appeals  cases,  June,  1886.)  contain  any  siicli  adjudication,  and  yet  the  court 
expressly  upheld  the  Cdmmitment  as  containing  all  that  the  law  required,  and 
the  result  reached  in  the  opinion*  upon  the  consideration  of  the  whole  ciise, 
necessarily  also  implied  that  the  order,  although  erroneous,  was  not  so  defect- 
ive in  any  matter  of  snbatance  tts  to  render  it  void.  In  that  case  it  was  snid 
tbat  the  order  and  commitment  "presented  all  of  the  facts  upon  which  the 
Judgment  of  the  court  in  awarding  the  commitment  was  based,**  and  the 
same  seems  to  be  equally  true  in  the  case  at  bar.  From  this  decision  of  the 
court  of  last  resort  it  follows  that  the  defect  in  the  proceedings  agajnst  the  re* 
lator  is  not  of  such  a  character  as  to  entitle  him  to  relief  by  Tiabeas  eorpusp 
and  the  order  of  the  court  below  dismissing  the  writ  should  therefore  be  af< 
Armed. 

Van  Brttnt,  P.  J.,  {con<!tirring.)  On  the  28d  day  of  January,  1889,  a 
writ  of  habeas  corptu  was  issued  by  one  of  the  justices  of  this  court  to  the 
sheriff,  requiring  him  to  produce  the  body  of  the  relator,  George  V.  Sims,  by 
him  Imprisoned,  and  to  certify  the  time  and  cause  of  such  imprisonment  and 
detention.  Upon  the  return-day  of  the  habeas  corpus,  the  sheriff  returned 
that  the  true  cause  of  the  detention  of  the  said  Sims  was  a  warrant  of  com- 
mitment, a  copy  of  which  was  thereto  annexed,  from  which  It  appeared  that, 
on  the  15th  of  February,  1888,  an  order  was  made  in  an  action  pending  in  this 
coart,  wherein  said  George  V.  Sims  was  p]aiIltiC^  and  Ellen  T.  Sims,  sued  as 
Ellen  T.  Kelly,  was  defendant,  whereby  the  plaintiff  was  required,  aniung 
other  things,  to  pay  to  the  defendant  or  her  attorney  daring  the  pendency, 
and  antU  the  final  determination  of  the  action,  the  sum  of  $10  per  week  for 
the  defendant's  alimony;  and  that  the  court,  being  satisfied  that  a  copy  of 
said  order  had  been  served  upon  said  Sims,  and  a  personal  demand  for  the 
pigment  Oi  said  alimony  made,  and  that  payment  Uiereof  had  been  refused 
and  neglected,  and  that  seqnestratlon,  or  a  direction  to  give  seonrlty,  would 
not  be  effectual,  an  ordw  was  thereupon  entered  upon  the  19th  of  Decem- 
ber, 1888.  adjudging  the  said  Sims  guilty  of  a  contempt  of  oourt,  by  rea- 
son of  the  facts  aforesaid,  and  directing  tbat  the  said  Sims  be  imprisoned 
by  the  sheriff  of  New  Tork  until  the  siUd  alimony,  amounting,  at  the  date  of 
the  eommitment,  to  the  sum  of  $450,  and  the  costs  of  the  proceedings  to  com- 
pel such  payment, — to- wit,  $25, — be  paid,  or  until  the  said  Sims  be  discharged 
according  to  law,  and  Uiat  a  warrant  Issue  committing  the  said  Sims  accord- 
ingly, and  whereby  the  said  sheriff  was  required  to  arrest  the  satd  Sims  and 
Imprison  him  until  the  said  sum  of  money,  and  the  costs  and  expenses,  were 
paid,  or  until  he  was  discharged  according  to  law.  Thnre  was  idso  contained 
In  Uie  papers  upon  this  ^pwl  the  order  referred  to  in  this  commitment,  but 
how  it  forms  part  ot  the  record  upon  these  proceedings  we  are  unable  to  com- 
prehend, as  It  does  not  appear  upon  the  return  by  the  sheriff,  ami  forms  no 
part  of  ttie  commitment  to  which  reference  has  already  been  miade,  and  which 
eommitment  was  the  authority  for  the  sheriff  to  hold  his  prisoner.  The  coun- 
sel for  the  petitioner  orally  demurred  to  the  sheriff's  leturn  for  Its  alleged  lo- 
■uflBcIency  to  warrant  the  holding  of  the  prisonor,  and  upon  a  bearing  before 
the  oourt  the  motion  to  discharge  the  prisoner  was  denied,  and  from  the  order 
thereupon  entered  this  appeal  is  taken. 

The  objection  to  the  right  of  the  sheriff  to  hold  the  prisoner  which  is  made 
on  this  appeal  is  that  there  was  no  adjudication  that  the  prisoner  was  fined 
anysnm  to  Indemnify  the  respondent,  orforanypurpose  whatever;  that  there 
was  simply  a  general  adjudication  that  he  was  guilty  of  contempt  ol  oourt; 
and  it  was  further  ordered  that  for  the  contempt  be  be  imprisoned.  Of 
course,  if  the  order  of  the  court  is  not  to  be  considered  as  brought  up  by  these 
habeas  corpus  prooeedin^is,  as  it  cannot  regularly  be,  then  there  is  no  evidence 
before  the  court  but  that  the  court  bdow  in  its  order  has  adjudged  that  the 
n^led  of  the  petitioner  whs  calculated  to  or  actually  did  defeat,  Impair,  im- 
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pede,  or  prejodlee  the  rights  or  remedies  ot  the  defendant  In  the  action  abort 
mentioned,  and  consequently  the  authorities  cited  In  support  of  the  position 
taken  by  the  prisoner  cannot  prevail,  because  those  adjudications  proceeded 
■entirely  upon  the  ground  that  there  had  been  no  adjudication  of  the  Icind 
fnentioned  in  the  order  directing  the  payment,  and  we  think  that  upon  this 
account  the  regularity  of  the  proceeding  cannot  be  reviewed  by  habea*  corpui, 
and  the  only  way  in  wliich  the  invalidity  of  the  order  directing  the  payment 
■can  be  assailed  would  be  by  appeal  from  snch  order.  If,  however,  we  con- 
Alder  the  order  as  before  the  court  upon  thia  proceeding,  tlienthe  case  of  Sweth 
arton  v.  Shupe,  40  Hun.  41.  would  seem  to  be  an  authority  against  the  va- 
lidity of  the  Jtrooeedings,  because  of  the  want  of  notice  of  the  adjudication  in 
the  order.  We  think,  however,  that  the  learned  judge,  in  making  this  decis- 
ion, has  overlooked  the  fact  that  this  proceeding  Is  not  to  punish  forcontempt, 
and  that,  by  the  force  of  section  1773.  where  a  husband  makes  default  in  pay- 
ing alimony,  and  where  such  payment  cannot  be  enforced  by  means  of  sequea- 
tration  proceedings,  or  by  resorting  to  security,  the  court  may  issue,  without 
any  other  facts  before  It.  an  order  to  show  cause  why  the  husband  shonld  not 
be  punished  for  his  failure  to  make  the  payment.  It  Is  a  familiar  rule  gov- 
erning the  granting  of  motions  that  the  facts  upon  which  an  order  to  show 
cause  is  granted  must  make  out  a  prima  faoie  case;  and,  if  it  was  sufficient 
to  authorize  the  granting  of  an  order  to  show  cause  simply  that  this  payment 
was  not  made,  and  such  payment  could  not  be  enforced  by  sequestration  pro- 
ceedings, or  by  resorting  to  security,  then  clearly  It  was  in  the  contemplation 
of  the  framers  of  the  Code  that,  upon  ttiese  facts  appearing  to  the  satisfiiction 
of  the  court,  the  final  order  might  issue.  But  it  is  said  that,  pursuant  to  sec- 
tion 1773  of  the  Code,  proceedings  must  be  taken  to  punish,  as  prescribed  in 
title  3,  c.  17,  of  this  act.  Title  3  regulates  the  proceedings  to  punish  con- 
tempts of  court  other  than  a  criminal  contempt;  and  the  first  section  of  that 
title  (section  2266)  provides  that,  in  any  case  where  it  is  specially  prescribed 
by  law,  a  court  has  power  to  puni'^h  by  fine  and  imprisonment,  or  either,  or 
generally  as  a  contempt,  a  negl^t  or  violation  of  duty,  or  other  misconduct, 
■and  where  a  right  or  remedy  of  a  party  to  a  civil  action  or  special  proceeding 
pending  In  the  court  or  before  a  j  udge  may  Im  defeated,  Impaired,  impeded,  or 
prejudiced  thereby,  the  offense  must  be  punished  as  prescribed  in  this  article. 
Now.  section  1773  provides  that,  where  the  husband  fails  to  make  the  pay- 
ment of  alimony,  he  is  to  t)e  punished  In  the  same  manner  as  prescribed  by 
that  article.  It  is  clear  that  this  was  intended  only  to  regulate  the  form  of 
procedure,  and  the  form  of  procedure  as  regulated  by  this  title  is  only  that 
which  takes  place  after  the  issuing  of  the  order  to  show  cause.  All  the  pre- 
liminaries prior  to  that  time  contained  in  this  title  are  entirely  inapplicable. 
-Section  2283  provides  that,  upon  the  return  of  an  order  to  show  cause,  the 
questions  which  arise  must  t>e  determined  as  upon  any  other  motion,  and,  if 
the  determination  Is  to  the  effect  specified  in  the  last  section  but  one,  the  or- 
der thereupon  must  be  made  to  the  same  effect  as  the  final  order  therein  de- 
scribed. The  last  section  but  one  (section  2281)  |)rovides  that,  if  it  is  deter- 
mined that  the  accused  has  committed  the  offense  charged,  and  that  it  was 
calculated  to  or  actually  did  defeat,  impair,  impede,  or  prejudice  the  rights  or 
remedies  of  a  party  to  an  action  or  special  proceeding,  the  court  must  make  a 
final  order  accordingly,  and  directing  that  he  be  punished  by  fine  or  impris- 
onment, or  both,  as  the  nature  of  the  case  requires,  and  that  the  warrant  ot 
commitment  must  Issue  accordingly.  It  is  true  that  this  provision  of  the 
Code  apparently  requires.  In  a  proceeding  of  this  description,  that  this  adjudi- 
cation should  1)0  bad.  But,  as  it  is  entirely  inconsistent  with  the  nature  of 
the  proceeding,  and  with  what  it  is  necessary  to  prove  in  order  to  give  the 
court  authority  to  initiate  the  proceedings  for  the  imprisonment  of  the  de- 
faulting party,  it  would  seem  to  be  inconsistent  with  the  previous  provisions, 
and  not  intended  to  apply  to  proceedings  of  this  character.   In  these  proceed- 
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Ings  tfaa  party  proceeded  gainst  is  not  fined.  It  13  not  a  fine  wbleb  he  la 
caUed  nptu  to  pay.  It  is  the  payment  of  mon^  required  by  an  ocder  to  b« 
paid,  wbloh,  becauae  of  the  peculinr  natare  of  the  requlrem«it,  this  m^hod 
(rf  flirileetlon  has  always  been  recognized  to  exist  ever  qjnce  the  adoption  of 
the  Rerised  Statutes,  and  bef(tt«.  If  the  parly  is  entitled,  as  sbe  is  under  seo- 
tion  1773*  to  proceed  to  punish  the  delinquent  upon  making  proof  of  non-pi^- 
ment  of  »  sum.  It  seems  to  be  an  idle  ceremony  to  say  thfU  the  court  must 
make  auy  other  adjudication  Uian  that  there  has  been  such  failure.  Upon 
tbe  whole  ease,  therefore^  we  are  of  opinion  that  the  commitment  was  regn* 
lar,  and  abowed  jurisdiction  In  the  court  to  Issue  tbe  same.  Tbe  writ  of  ha- 
Asm  oofpw  ahonld  be  dismlased,  with  910  coats  and  diBbursements,  and  the 
prisoner  remanded. 

Babbbtt,  J.,  {oonourring.)  This  la  not  an  appeal  from  the  order  punish- 
ing tbe  relator.  It  ia  almpiy  an  appeal  from  the  order  refusing  to  discharge 
him  on  habeiu  oorpua.  The  o^ly  question  thus  presented  is  whether  the  com- 
mitnwnt  was  ralid.  The  return  was  not  traversed,  nor  was  a  demurrer 
tberato  interposed.  We  have  nothing  to  do  with  tbe  papers  on  the  reooxd 
other  than  the  commitment  annexed  to  Uie  return.  Upon  the  faoe  of  tt» 
commitment  there  was  jurisdiction.  Under  section  177tt  ef  the  Code,  puo- 
iBhment  for  contempt  in  tbe  wdinary  sense  Is  not  contemplated,  but  simply 
punishment  for  the  non-payment  of  the  sum  required.  For  that  fidlure  the 
defendant  m^y  be  oommitted,  under  section  2^8^  unUI  payment  to  made. 
The  warrant  to  commit  is  in  the  niUure  of  a  body  execution.  Tbe  procedure 
must,  it  is  true.— as  provided  In  section  1773, — be  undw  the  cfa^tw  wltli  re- 
gard to  contempt  of  oenrt,  but  the  offense  ia  the  non-pi^ment  at  the  alimony 
and  tlie  wamnt  to  commit  issnes  under  seetioa  2268.  Tbe  only  dlffeorenoe  Is 
that  the  wamnt  cannot  be  Issued  o  parte,  but  only  upon  an  order  to  show 
cause.  The  commitment  here  was  vaUd,  and  tlie  writ  was  properly  dismlased. 
Z  agree,  tlierefore,  that  the  order  should  be  affirmed,  wUth  cosla. 


Crahston  e.  New  Tork  Ceht.  &  H.  B.  B.  Co. 
(Supreme  Court,  General  Terra,  Third  Departmenu  July  7, 1890.) 

L  BuiAOAS  OOMPAinBS— AOOIDKNTS  AT  CBOSaiNOa— PRITJiTB  WXTA.  ■ 

In  an  action  against  a  railroad  company  for  DeglieeTitly  caaslnR  the  death  of 
plalntilTB  intestate  It  appeared  that dexendant's  traoE  was crosaeaby  a atreet at 
grade,  that  about  40  feet  norUk  of  tUa  atreet  was  a  private  way,  need  bj  tbe  pnbUo 
as  a  drive-way,  to  the  knowledge  of  its  owners  and  the  officers  and  amployes  of  tbe 
def  eodaot,  and  that  intestate  was  driving  across  the  track  on  tbe  private  way  whan 
tbe  accident  occurred.  HeUit  ttut  an  instnioUon  that  defendant  was  not  bound  to 
give  the  rtatatoiyirignalB  when  80  rods  from  tbe  croarings,  ortfther  o<tbeB^  was 
ptopsriy  retniod. 
S.  Sams— FaovnrcB  of  Jdrt. 

In  soch  action  the  question  whether  intestate  had  his  horse  under  proper  oonteol 
was  one  of  fact  for  the  jury. 

Appeal  from  circuit  court,  Bensaelaer  county. 

Action  by  Ann  Craneton,  as  administratrix  of  David  Cranston,  deceased, 
against  tbe  Kew  York  Central  &  Hudson  Biver  Ballroad  Company  to  re- 
cover damages  for  the  death  of  ber  intestate.  There  was  a  verdict  for  plain- 
tiff. From  the  judgment  entered  Ihereon  defendant  appeals.  The  <dia]^ 
referred  to  as  refused  at  foliu  936  was  as  follows:  "If  the  jury  find  under  tbe 
circumstances  of  this  case  that  Cranston  approached  this  crossing  at  such 
speed  as  to  be  unable  to  stop  or  turn  aside  before  going  on  the  trade  that  waa 
negligence  npon  his  part  such  as  to  prevent  recovery." 

Argued  before  Lbakned,  P.  J.,  and  Lahdon  and  Matbam,  JJ. 

Ffwik  LoomU,  {Leti  Smith,  of  counsel,)  for  appellant.  PammUr  A 
SartUn,  {H,  A.  Farmenter,  of  counsel,)  for  res2K>ndent. 
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Mathav,  J.  This  Is  an  appeal,  from  a  Judgment  for  the  plaintiff,  ren- 
dered npon  the  verdict  of  a  Jurj,  and  also  from  an  order  denying  the  defend- 
ant's motion  for  a  new  trlalt  made  on  the  minutea.  The  action  was  brought 
and  prosecuted  for  the  alleged  negligence  of  the  defendant  In  running  a  loco- 
motive on  the  defendant's  railroad  in  Troy,  by  whicli  plaintiff's  Intestate  was 
billed.  On  the  occasim  at  the  accident,  the  local  train  on  the  defendant's  rail- 
road, which  left  Albaity  lA  4:30  p.  h.,  on  its  way  to  Troy,  at  a  point  where  a 
private  drive-way  croB8»«  the  track  uf  the  defendant's  railway,  at  the  Troy 
Iron  &  Steel  Works,  the  locomotive  on  defendant's  railroad^  drawing  three 
eoacbeSf  collided  with  a  sleigh  drawn  by  one  horse.  In  which  plaintiff's  intes- 
tate was  riding,  throwing  bim  some  distance,  and  so  serionsly  injuring  him 
as  to  cause  his  death.  The  defendant's  railroad  track,  at  about  the  point 
where  the  injury  occurred,  is  crossed  by  Water  street  on  a  grade;  and  about 
40  feet  north  of  Water  street  Is  a  piiv^e  way.  but  need  by  the  pobUo  as  a 
drive-mtyi  to  the  knowledge  of  the  iron-works  companyt  and  also  the  em- 
ployes and  officers  of  the  defendant,  which  aisp  crosses  the  railroad  track  on 
a  grade.  At  the  time  of  the  accident  David  Cranston,  the  plaintiff's  intes- 
tate, was  driving  across  the  railroad  track  on  the  private  way,  going  westerly. 
The  crossing  at  this  point  being  a  surface  crossing,  and  prai^cally  on  a  level, 
the  Water-Streets  crossing  and  the  private  way  were  substantially  the  same. 
No  point  seems  to  have  been  made  that  the  deceased  was  improperly  on  the 
private  crossing,  ami  the  case,  so  far  as  the  facts  are  concerned,  turns  upon 
the  question  of  negligence  of  the  defendant  and  contributory  n^ligence  of 
plaintiff's  Intestate.  It  is  Insisted  by  the  learned  counsel  for  the  appellant 
that  the  plaintiff  failed  in  the  two  essential  particulars  to  roiikeout  a  causeuf 
action,  and,  as  matter  of  law,  the  judge  at  the  trial  shouM  for  that  reason 
have  dismissed  the  complaint  on  defendant's  motion:  (1)  That  there  was 
no  proof  of  negligence  on  the  part  of  the  defendant.  (2)  That  the  plaintiff 
failed  to  establish  by  her  proof  that  the  deceased  was  free  from  contribntory 
negligence,  but,  on  the  contrary,  showed  affirmatively  that  his  negligence 
contributed  to  the  accident.  We  have  examined  the  evidence  in  this  case 
carefully  which  bears  upon  the  question  of  negligence  on  the  part  of  the 
defendant,  and  find  a  clear  and  decided  conflict  upon  the  question  bearing 
upon  that  subject.  The  rate  of  speed  at  which  the  train  was  running,  the 
sounding  of  the  whistle,  and  ringing  of  the  engine  bell,  were  all  subjects  of 
inquiry  on  the  trial,  as  to  which  there  was  a  clear  and  sharp  conflict,  rais- 
ing a  question  of  fact  upon  that  subject  proper  for  the  jury,  which  we  think 
was  properly  submitted  to  them,  unless  the  plaintiff  had  so  far  failed  on  the 
other  proposition  as  to  make  it  the  duty  of  the  court  to  dismiss  the  com- 
plaint because  of  plaintiff's  failure  to  establish  want  of  contributory  n^- 
ligence  on  the  part  of  the  deceased.  It  appeared  from  the  evidence  that  the 
range  of  vision  was  limited  to  a  narrow  space,  as  tlie  deceased  approached  the 
crossing,  and  there  was  no  evidence  that  be  either  heard  or  saw  the  appoach- 
tng  train  in  time  to  have  avoided  the  collision.  The  topography  of  the  sur- 
rounding lands,  the  nature  and  extent  of  the  obstruction,  both  of  vision  and 
sound,  the  question  wliether  there  was  any  warning  by  the  approacliingtmin 
to  attract  his  attention  or  apprise  him  of  the  danger,  about  wbicb  there  was 
some  oonflictof  evidence,  were  all  proper  subjects  for  the  consideration  of  the 
jury,  and  were,  as  we  think,  properly  submitted  to  them  npon  that  subject. 
Upon  these  questions  we  think  the  learned  Judge  was  right  in  refusing  to 
nonsuit,  and  the  submission  of  them  to  the  Jury  was  proper;  and  this  ia  es- 
pecially so  Id  view  of  the  fact  that  the  facts  of  this  case,  npon  the  above 
points,  upon  substantially  the  same  evidence,  were  submitted  to,  and  passed 
upon,  by  this  court  on  a  former  appeal  reported  in  39  Hun,  308,  where 
BocKBB.  J.,  reviews  the  evidence,  and  reaches  a  conclusion  which  Is  tersely  ex- 
pressed by  him  as  follows :  "  We  do  not  tbluk  the  case  was  so  almily  and  in- 
dubitably with  the  defendant  on  tlie  proof  that  it  could  have  becu  taken  from 
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ttw  JoTjr.**  H  Is  trae  the  e«n  wm  sent  bnek  for  a  new  trial  upon  appeal,  to 
the  eonrt  of  appeals.  (9  K.  £.  Rep.  500,)  not  npon  the  point  under  dlscus- 
slon*  but  Qpon  mMixeeUon  oi  the  Judge  to  the  jury,  and  we  sea  no  reason 
for  eiiangliw  the  views  expressed  Itjr  this  court*  upon  this  point,  on  that  ap- 
peal. On  the  trial  the  ooansd  for  the  defendant  adted  the  court  to  charge 
the  jury  that  the  defendant  was  not  bound,  under  the  circumstances  of  thia 
ease,  to  give  the  statutory  signals  80  rods  from  the  crossing,  or  either  of  them ; 
which  tlie  court  declined,  and  the  defendant  excqited.  It  Is  now  Insisted 
that  that  was  error.  We  think  the  refusal  of  the  Judge  to  charge  as  re- 
queeted  under  tlie  etrcumstances  of  this  case  was  proper.  vThe  evidence  shows 
that  the  nUlroad  crossing  of  the  private  wi^  was  snbstantlalty  the  same  as 
Water-Street  crossing,  and  that  the  public  were  accnstomed,  to  the  knowledge 
of  the  defendant,  frequently  to  pass  over  this  crossing.  To  hold  as  matter  of 
law  that  no  signal  of  approach  was  required  at  this  crossing,  under  the  clr- 
enaostanoes  of  Uits  case,  would  be  to  subject  the  numerous  public,  passing  and 
Mpassing  over  the  track  at  this  street  and  private  crossing,  to  imminent  peril 
(tf  frequent  and  dangerous  collisions,  which  we  think  the  facts  of  this  case 
would  not  Justify.  Kor  do  we  think  it  was  error  for  the  Judge  to  refuse  to 
iduige  as  mattor  of  law,  as  requested  at  folio  9S6  of  the  case. 

The  question  as  to  whether  the  deceased  had  his  horse  under  proper  control 
was  one  of  fact  for  the  Jury.  On  the  whole  case  we  see  no  error  tot  wUcdi 
tbla  judgment  should  be  nvened.  J  udgment  affirmed  wltii  costa. 


Pboplb  eat  rsl.  Van  VALKSNBTme  v.  Mybb& 
iSmpnme  Couft^  SpeeUU  Term,  New  York  County.  October,  tBBCL) 

MmnoiPAii  CoRFounom— Wjlois  ov  Bkflotbs— Wbbklt  PiTumm, 

A  penon  boldlog  the  pOBitloo  of  proper^  clerk  and  asBlatant  paymaster  of  the 
department  of  parks  of  the  otty  of  New  York,  and  receiving  an  annual  salary,  even 
If  BD  '*emplOTe"  of  the  dty  Is  not  an  employe  earning  "wages, "  within  Laws N.  Y. 
1800,  &  88S,  ("The  Weekly  Payment  Law, ")  providing  that  every  munioipal  oorpo- 
ratlon  In  the  state  shall  p»  weekly  eaeh  and  every  employe  the  wages  earned  iqr 
snob  employe  to  within  ea  aigm  of  the  date  of  snoh  payment 

Application  Ua  writ  at  mandamtu  on  the  relation  at  William  Yan  ValkeB- 
burg  against  Thsodore  Myen,  as  oomptroller. 

John  H.  Btrahan,  fur  relator.  William  H,  Clark,  ChaTU$  BlandVt  and 
S*     Friedmant  for  respondent. 

Amsrbwb.  J.  The  relator  is  property  clerk  and  assistant  paymaster  of  the 
department  of  parks  of  the  city  of  New  York.  He  claims  to  be  an  employe  of 
the  el^.  earning  wages,  and  therefore  entitled  to  the  benelits  of  the  act,  (chap- 
ter 888.  Laws  1890,)  known  as  "The  Weekly  Payment  Law,"  and  applies  for  a 
mandamMU  requiring  the  respondent,  who  is  the  comptroller  of  the  city,  to 
par  bis  salary  weekly.  The  statute  In  question  provides,  among  other  things, 
tliat  every  municipal  corporation  in  this  state  shall  pay  weekly  each  and  every 
employe  the  wages  earned  by  snch  employe  to  withlo  six  days  of  the  date  of 
sncfa  payriient.  There  are  no  disputed  questions  of  fact  involved  in  this  mat> 
ter.  and  the  sole  question  of  law  to  be  determined  is  whether  the  relator  Is  an 
**employe"  of  the  city,  *'earning  wages"  within  the  meaning  of  the  statute. 
After  a  careful  consideration  of  the  matter,  I  have  reached  the  conclusion 
tbat  the  statute  does  not  apply  to  the  relator,  and  that  the  application  should 
tberefore  be  denied.  If  the  relator  is  a  public  officer  be  certainly  cannot  be 
considered  an  "employe"  of  the  city,  and  there  Is  some  ground  for  holding 
tbat  he  is  such  an  officer.  In  Costello  v.  Mayor,  63  K.  T.  48.  the  plai  ntlff  haa 
been  appointed  an  additional  clerk  to  the  board  of  aldermen,  to  be  known  as  the 
"general  derk,"  andM'hoee  duties  were  to  index  the  proceedings  of  the  bmrd. 
The  court  of  appeals  held  that  be  was  a  puldic  officer.  In  People  v.  Board,  75 
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K.  T.  38,  It  WHS  beld  that  a  public  sQi^neon  was  a  pnbUo  officer.  In  RotoUaid  ▼ 
Mayor,  44  Y.  Super.  Ct.  559, 83  TX.  Y.  372,  it  was  held  that  the  plaintiff.  wb< 
had  been  appointed  by  the  board  of  sapervisors  an  attendant  upon  the  saprem< 
court,  was  a  public  oflScer.  In  Colltna  t.  Mayor,  8  Han,  680,  it  was  held  tba 
the  plalntifE.  who  was  eighth  assistant  clerk  to  the  board  ^  aldermen,  wai 
also  a  public  of&cer.  In  RouAand  v.  Mayott  fujint,  the  oonrt  s^:  **  Wbetite: 
we  look  into  the  dictionary  of  our  language,  the  terms  <tf  politics,  or  the  die 
tion  of  common  life,  we  find  that  whoever  has  a  public  charge  or  unployment 
or  even  a  particular  employment  alfecting  the  public,  is  said  to  bold,  or  to  b 
in,  office. "  The  relator  has  a  public  charge  or  employment  affecting  the  pab 
lie,  and  he  performs  independent  duties  imposed  by  law  upon  the  park  depart 
ment.  Under  the  above  decisions,  and  others  which  might  be  roEerred  to,  1 
would  seem  that  tie  is  to  be  considered  a  public  officer.  Assuming,  however 
that  the  relator  is  not  such  an  officer,  It  does  not  necessarily  follow  titiat  hei 
an  ''eaaploye"  within  the  meaning  of  the  statute.  la  People  t.  Soard,  supra 
the  court  said:  "Employes  are  usually  considered  as  embradDg  laborers  ant 
servants  and  those  occupying  Inferior  positions."  The  relator  holds  there 
sponsible  position  of  property  clerk  and  assistant  paymaster.  He  has  cbarK< 
of  valuable  property  belon^ug  to  the  city,  and  disburses  moneys,  and  reoeivci 
an  annual  salary  of  4^(M0.  He  is  not  a  laborer  or  servant,  and  tlM  tarn 
"employe."  as  ordinarily  used,  wouldnot  include  a  person  holdiugsuebaposi 
tion  as  he  does.  But,  even  assuming  that  the  relator  is  nci  a  public  officer 
and  is  an  "employe"  within  the  meaning  of  the  statute,  he  is  not  an  "emE^oye* 
earning  "wages,"  because  his  compensation  is  not  Qxed  by  the  day,  week,  o: 
month,  but  by  the  year.  He  does  not  receive  "wages,"  but  is  paid  a  largi 
annual  salary.  It  is  true  that,  in  a  certain  sense,  it  may  be  said  that  thi 
word  "wages"  includes  the  salaries  of  public  offlcens  and  elerka,  and  the  fee 
of  lawyers,  physicians,  and  other  professional  men;  but  that  is  not  the  ordi 
nary  meaning  of  the  word,  and  it  is  an  elementary  rnle  that  "the  words  of  i 
statute  are  to  be  taken  in  their  ordinary  and  familiar  signiflcation  and  Import 
and  r^rd  is  to  be  bad  to  their  general  and  proper  use."  Dwar.  St.  193 
The  distinction  between  "salary"  and  "wages"  Is  recognized  by  all  lexicog 
raphers,  by  the  courts  In  many  ad  j  udicated  oases,  and  by  the  legislatures  of  thi 
and  other  states,  and  by  congress,  in  innumerable  statutes.  Websterdeflna 
"salary"  as  follows:  "The  recompense  or  consideration  stipulated  to  be  paii 
to  a  person  for  services,  usually  a  Qxed  sum  to  be  paid  by  the  year,  as  to  gov 
emors,  magistrates,  settled  clergymen,  instructors  of  seminaries,  or  other  of 
fleers,  civil  or  ecclesiastical.  When  wages  are  stated  or  stipulated  by  th< 
month,  we^,  or  day,  we  do  not  call  the  compmsatiJon  'salary,'  but  *  pay'  o: 
•  wages,*  as  in  the  case  of  military  men  and  laborers."  Hedeflnes  "wages"  m 
follows:  "Hire;  reward;  that  which  is  paid  or  stipulated  for  services,  bu 
chiefly  for  services  for  manual  labor,  or  for  military  or  naval  sttvicea.  Wi 
speak  of  'servants*  wages.^  *  laborers'  wages,'  or  'soldiers*  wages,*  but  w 
never  apply  the  word  to  the  rewards  given  to  men  in  office,  which  are  callR 
•fees'  or  'salary.'  "  Abbott's  Law  Dictionary  deflnes  "wages"  u  follows 
"The  agreed  compensation  for  services  rendered  in  a  menial  or  subordinat 
CHpacity."  The  same  work  tieflnes  "salary"  as  "a  reward  or  conipenaatioi 
for  services  performed.  It  is  usually  applied  to  the  reward  paid  to  a  publi 
officer  for  the  performance  of  his  official  duties."  Burrill's  Law  Dictionia^ 
defines  "salary"  as  "an  annual  compensation  for  services  rendered;  a  flxel 
sum  to  be  paid  by  the  year  for  services."  Worcester,  referring  to  "wages,' 
says:  "In  ordinary  language  the  term  '  wages '  is  usually  employed  to  d^tin 
guish  the  sums  paid  to  persons  hired  to  perform  menial  labor."  WinOelt 
defines  "salary"  as  "the  per  annum  compensation  to  men  in  official  audBonv 
other  situations."  The  same  authority  deflnes  "wages"  as  follows:  "Tin 
word  '  wages  *  means  the  compensation  paid  to  a  hired  person  for  his  services 
This  compensation  to  the  labom  may  be  a  specific  sum  for  a  glvw  time  a 
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lervice,  or  s  fixed  snm  for  a  apedfled  work;  ttiat  li*  pBTBut  may  be  made 
by  the  job."  The  same  distinction  between  "lalarj"  and  "wafee"  is  to  be 
found  in  many  cases,  in  wfaicb  the  conrta  have  been  called  upon  to  eoutrae 
the  atatutea  containing  those  words.  In  MbZ^a»  v.  Young,  M  Ght.  899. 
MoCat,  J.,  in  passing  upon  the  question  aa  to  the  liabUlty  of  a  munioipal 
anpOTBtion  to  be  garnished  toe  the  "salariea**  of  its  t^oers,  said:  "The  act 
evident^  oontemplates  persona  who  hava  wages  due  theui  and  whoee  '  wages  * 
ware  exempted  mm  garnishment  under  previous  aota.  The  'salary*  of  a 
pablie  offloer  is  In  no  rair  sense  ct  the  w<»d  ■  wagea.*  Soeh  salaries  were  not 
exempt  under  acts  exempting  wages. "  It  waa  told  in  BaUraad  Co.  t.  Fetlh- 
ner,  Ala.  115,  that  the  salary  of  a  president  of  a  railway  company  was  not 
exempt  from  garnishment.  Thecourtsaid:  "The  prestdentof  a  railroad  oom^ 

Siny  cannot  be  said  to  be  a  laborer  or  employe  within  the  meaning  of  Uita 
w.  The  term  *  wagea*  indlcatea  Inconsiderable  pay*  without  Inoludlngati- 
aiy,  which  is  suggestive  of  larger  compensation  for  personal  servloee.  But 
its  application  to  laboma  and  employes  certainly  conveys  tlie  idea  of  a  sob- 
wdlnate  oooupatl(m,  which  Is  not  very  remunerative;  one  of  not  much  indi> 
pendent  reaponsibllity.  but  rather  snl^ect  to  Immediate  supervision."  In 
Cotodin  V.  ffuff,  10  Ind.  88,  the  distinction  between  "salary"  and  "wages'* 
waa  reoc^laedt  and  the  definitions  of  those  words,  above  quoted  from  Win- 
fleid  wwe  given  by  the  court;  and  in  many  otlier  cases  deelded  by  the  Araerlr 
can  courts,  irimtlar  definitions  are  to  be  found.  Tl»  Bngilab  courts  have  alao 
recognized  the  same  dlstlnctJoiL  In  Gordon  v.  Jeaninfft,  9  B.  Div.  45,  the 
eourt  aald:  "The  term  'wages'  is  not  a^Ued  to  the  remuneration  of  a  high 
or  important  officer  of  Uie  states  or  of  a  country,  for  inataneet  but  to  tliat  oi 
domeatto  servants,  laborers,  and  peraons  of  a  similar  description."  T  have  not 
been  referred  to  any  case,  and  1  believe  none  can  be  foundiln  which  the  word 
"wagee*  has  been  held  to  include  "salary;"  In  fact  all  the  caaea  bold  directly 
the  contrary.  The  same  distinction  between  tlie  "salaries"  of  officers  and 
derks,  and  tin  "wagea"  of  laborers  and  otliers  holding  subordinate  positions, 
is  to  be  fbnnd  in  many  aectimis  ot  the  law  known  as  the  "Consolidation  Act," 
(ctiapter  410,  Xawa  1882,)  and  In  numerous  other  statutes  of  this  and  other 
states,  and  In  sets  of  congress.  Whenever  a  legislative  body  Is  dealing  with 
the  compensation  to  be  made  to  officers  and  clerks,  aa  well  as  laborers,  it  in- 
variably uses  the  word  "salary"  as  well  as  the  woi4  **wagee;"  and,  wbUethe 
words  ''allowance"  and  "compensatiott"  are  sometimes  used  Instead  of  "sal- 
ary" in  reference  to  officers  and  clerks,  no  instance  can  be  found  in  which  the 
compensation  of  officers  or  clerks  is  called  "wagea."  It  must  be  presumed 
that  the  legislature  of  1890  was  aware  of  the  distinction  which  had  beoi  made 
between  the  words  "salaries"  and  "wages."  by  lexioc^raphera,  courts,  and 
other  legislative  bodies,  and  that  if  it  bad  been  intended  that  persons  receiving 
annual  "salaries"  should  be  a>Tered  by  the  statute,  the  word  "salary"  as  well 
as  "wi^es"  would  have  been  used.  There  are  several  other  provisions  of  the 
statute  which  show  conclusively  that  the  legislature  did  not  Intend  to  provide 
for  the  weekly  payioent  of  persons  receiving  salaries.  If  ttie  relator  is  a  pnb> 
lie  officer,  and  tlie  act  applies  to  him,  then  it  applies  to  the  heads  of  all  depart- 
menta  of  the  city  government,  and  their  deputies.  If  the  relator  is  not  a 
public  officer,  bot  Is  to  be  regarded  as  ao  employe,  and  the  act  applies  to  him, 
it  most  also  apply  to  many  other  persons  in  the  various  departments  of  the 
dty  government;  and  the  statute  contains  a  number  ot  provisions  and  ex- 
pressions which  are  wholly  inapplicable  to  public  officers  or  clerks.  Among 
such  provisions  and  expressions  are  those  which  refer  to  the  "regular  place 
of  labor  of  the  employe, "  and  "  the  wagea  earned  by  him ;"  the  provision  for- 
bidding the  assignment  of  the  future  wages  ot  an  ''employe"  to  the  corpora- 
tion from  whom  such  wageeare  to  become  due;  alaothe  provision  authorising 
the  foctoiy  inspectors  of  the  state  to  maintain  actions  to  recover  the  penalties 
imposed  by  the  act  fin:  a  non-compliance  with  its  proviaions.  The  offloera  uid 
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clerks  of  the  munlctpallty  cannot  In  any  proper  sense  be  siUd  tofaave  "aref^u- 
lar  place  of  Inbor;**  they  perform  their  respeotlTe  duties  In  offices  contained  in 
various  public  buildings. 

Again.  ''Wages  earned**  fs  an  apt  expression  In  regard  to  laborers  who 
are  only  entitled  to  pay  for  services  actually  rendered,  but  is  entirely  inap- 
propriate when  need  oononmlng  public  ofllcen  or  clerks  who  receive  annual 
salariesp  which  are  not  due  until  Uie  expiration  of  the  year,  and  are  entitled  to 
be  paid  so  long  as  they  hold  their  offices,  or  places,  without  regard  to  the  serv- 
ices random!.  Moreoverp  an  ''emplf^,"  has  a  legal  right  toassign  bis  future 
wages;  but  a  public  officer  cannot  lawfully  assign  bis  future  "saury. "  BItas 
V.  Latormce,  58N.  Y.  442.  Section  2  of  the  statute  assumes  that  "wages" 
of  ''employee''  are  kgal^  assignable,  but  makea  the  assignment  invalid  If 
made  to  the  corporation,  or  any  one  acting  in'  its  behalf.  The  legislature 
must  be  presumed  to  haveknown  that  tbecourt  of  laatresort  in  thlsstnte  bad 
decided  that  a  pnblic  officer  could  not  assign  bisfutare  "salary,**  and  certainly 
would  not  have  Inserted  such  a  provision  If  It  had  been  intended  that  the 
word  "emph^e**  should  include  puldieofflcws.  The  provision  thattlie  pen- 
alties imposed  by  tlra  act  shall  be  sued  for  by  the  factory  Inapeetors  Is  strong 
evidence  that  neither  officers  nor  clerks  are  within  the  purview  of  the  statute. 
It  is  the  duty  of  the  tectory  Inspectors  to  lo<dc  after  the  Interests  of  operatives 
In  factories.  It  is  not  to  be  supposed  that  the  legislature  would  have  devolved 
upon  these  officers  the  duty  of  protecting  the  intereets  of  the  officers  and  i^ks 
of  aU  the  cities  in  this  state. 

Again.  In  the  act,  chapter  410,  Iaws  1882,  which  was  a  consolidation  of 
tbe  statutes  relating  to  the  city  of  New  York,  the  same  distinction  between 
"salaries**  and  "  wages"  is  frequently  made;  and  it  is  provided  that  some 
salaries  shall  be  paid  monthly,  some  quarterly,  and  that  in  all  other  cases  the 
comptroller  of  the  city  shall  prescribe  the  manner  in  which  salaries  shall  be 
drawn.  These  provisions  of  law  have  not  been  expressly  repealed  by  the  leg- 
islature, and  local  and  special  laws  are  not  repealed  by  a  general  law,  unless 
the  Intent  to  repeal  Is  entirely  clear.  In  r$  Brerffreen,  47  If.  Y.  216;  In  n 
Central  ParK  60  N.  Y.  498;  People  v.  Quigg^  59  N.  Y.  83;  PaopU  v.  Super* 
viton,  78  K.  Y.  176;  IfcKmna  v.  Sdmundstone,  91  N.  Y.  231;  Mangam  v. 
Brooklyn,  98  N.  Y.  685;  Weiler  v.  Nembach,  114  N.  Y.  89,  20  H.  £.  Bep. 
628.  U  the  legislature  in  passing  the  weekly  payment  taw  bad  Intended  to 
r«>eal  all  such  provisions  of  the  consolidation  act,  and  to  provide  that  the 
saurlea  at  the  officers  and  clerks  of  this  city  should  be  paid  weekly.  It  would 
not  have  manly  spoken  of  the  "wages"  of  "employes,"  but  It  would,  at  least, 
have  done  aa  aU  previous  legislatures  have  done,  when  enacting  laws  relating 
to  the  compensaUon  of  officers  and  clerks,  and  have  used  the  word  "salary" 
as  well  as  "wages,**  and  the  words  "offloers"  and  "dertcs"  as  well  as  "em- 
^oyes.** 

Lastly,  without  attempting  to  expr»8  any  opinion  as  to  wbeUier  tSie  leg- 
islature ought  to  pass  a  law  providing  for  the  weekly  payment  of  snch  salaries, 
it  Is  very  obviotts  that  there  are  many  reasons  why  hiborers,  and  othen,  re- 
ceiving wages,  as  that  term  Is  ordlnadly  understood,  from  private  and  munici- 
pal corporations  ought  to  be  paid  weekly,  which  do  not  apply  to  the  officers 
and  cderks  of  such  corporations,  who  receive  annual  salaries.  The  a^UoaUon 
f<w  a  mandamtu  will  be  denied,  but  without  costs. 


HoTOHJcxNB  V.  Thibd  Nat.  Bakk  or  Malonb. 

(Suprsma  Court,  QenercU  Term,  Third  Department.  Beptamber  86, 1890.) 

L  flifii  Ttiinmnmi  Fniim  w  Pmauaaa. 

In  an  action  to  testdnd  a  tale  fCr  fraud  and  to  reoom-  the  propertgr,  pi«i»»«*  must 
MtabUsh  rBproaentatloD,  ftUIty,  sclmter,  deoeptton,  and  lajiiry,  aad  all  tteaa  most 
eonear  before  a  recovery  can  be  haL 
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I  Sim— RiPEBUsrrATio:ia  or  Soltbnot. 

Statemenu  bj  s  purobuer  as  to  his  8olTenc7,  made  In  April,  cannot  b«  leffallv 
regarded  w  an  usertlon  of  hit  financial  Btandlng  In  Ootooer  and  Novemtier  fol- 
lowing. 

A|>peiil  from  Judgaaent  on  report  of  referee. 

Action  b7  ciomelia  P.  Hotchklns  ttgalnst  the  Third  National  Bank  of  Malone, 
Defendant  appeals. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Mayhah.  JJ. 
WUUam  P,  Cantioellt  tor  appellant.  Jame$  Devtne,  for  reapondent. 

Uatham,  J.  Thlt  Is  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee  in  favor  of  the  plaintiff,  in  an  action  to  recover  the  poeseasion  of 
79  top  buggies,  or  the  value  of  the  same,  if  they  oannot  be  returned.  The 
complaint  alleged  that  the  defendant's  vendor  obtained  the  carriages  from  the 
plaintiff  by  false  and  fraudulent  representation  of  his  solvency,  and  thereby 
induced  the  plaintiff  to  sell  and  deliver  them  to  him  upon  credit,  and  that  d^ 
Tendant,  in  whose  possession  they  were  at  the  time  of  the  commencement  of 
Lhe  action,  was  not  a  bonaflde  purchaser  for  value.  The  answer  denies  the 
Traudulent  purchase,  and  also  denies  any  knowledge  of  fraud  In  the  purchase 
>f  said  wagons  from  plaintiff;  also  alleges  the  purchase  of  them  by  the  defend- 
int  in  go<^  faith,  and  for  a  valuable  consideration.  The  referee  found  for 
•he  plaintiff,  and  juU^ent  was  entered  upon  his  report. 

The  proof  shows  that  Lyman  J.  Folsom,  on  the  Ilth  of  October,  1886,  or- 
lered  from  the  Hotchkina  Manufacturing  Company  50  wagons  on  eight 
Donths'  credit,  with  Interest  after  four  months,  at  $48;  and  on  the  20th  of  ^No- 
rember»  1886,26  side  spring,  at  and  25  brewsterBatS55.  These  purchases 
vers  made  by  letter  and  tel^rams  carried  on  between  Folsom  in  person  and 
\.  J.  Hotchkins,as  agent  for  the  plaintiff,  who  whs  the  husband  of  the  plain- 
iff,  acting  under  the  name  of  the  "Hotchltins  Manufacturing  Company." 
riie  plaintiff  insists  that  these  purchases  were  made  by  Folsom  witb  the 
raudulent  purpose  of  getting  possesHion  of  these  wagons,  and  disposing  of 
liem,  with  the  intent  of  cheating  and  defrauding  the  pltiintilT  out  of  the 
ifice  or  value  of  the  snme,  Intending  at  the  time  not  to  pay  the  plaintiff  for 
Hem.  In  support  of  this  allegatiun,  she  relies  chiefly  upon  an  alleged  state- 
icnt  made  by  Folsom  to  the  agent  of  the  plaintiff,  A.  J.  Hotchkina,  on  tiie 
■itb  of  April,  1886.  while  negollHting  the  purchase  of  wagons  on  time,  that 
e  was  solvent,  and  worth  815.000.  The  case  does  not  disclose  that  any  other 
^presentations  were  made  by  Folsom  as  to  his  solvency.  At  the  timeof  these 
-ansactions  Folsom  was  sheriff  of  Franli.lin  county,  and  was  engaged  in  large 
ustness  enterprises.  The  carriages  bought  by  Folsom  in  October  and  Novem- 
3r  were  all  shipped  by  the  plaintiff  between  the  18th  of  October  and  lUth  of 
'ecember,  1886.  On  the  11th  of  November  and  ISth  of  December  Folsom 
cecuted  to  the  defendant  two  bills  of  sale  of  the  carriages  in  question.  The 
3t  bill  of  sale  was  of  30  top  carriages  of  A.  J,  Hotchiiiiis  make,  of  Syracuse, 
.  T.,  to  bold  "as  collateral  security  for  any  and  alt  overdrafts  or  past-due  pa- 
ir tliHt  they  may  have  or  bold  against  ma  now  or  any  time  in  the  future.** 
he  bill  atated  where  the  carriages  were  stored,  and  that  they  were  unincum- 
ired,  and  no  claim  against  them  of  any  kind.  The  second  bill  of  sale  recited 
at  Li.  J.  Folsom  was  Indebted  to  the  Third  National  Bank  of  Malone  In  the 
m  of  ^.500  for  borrowed  money,  and,  "for  the  purpose  of  scouring  said 
bt  RDd  interest,  and  any  and  all  renewals  of  notes  therefor,  sold,  assigned, 
iDBferred,  and  set  over  to  the  said  bank  50  carriages,  beiug  the  same  now 
}red  by  me  on  fair  grounds  of  Malone,  N.  Y.,  being  side-spring  piano-box 
rriages,  Hotchklns  Manulacturing  Company  make,"  authorizing  the  bank 
auy  time  to  take  and  sell  the  carriages,  etc.  On  the  night  of  March  1, 1887* 
>]8oai  died,  but  up  to  the  time  of  bis  death  was,  in  addition  to  discharging 
s  duties  at  his  i^ce,  actively  and  extensivdy  engaged  in  busineas,  d«ding 
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in  horses,  carriages,  and  other  property,  and  keeping  a  llrerj.  On  the  death 
of  FolBom  the  defendants  took  actual  possession  of  the  carriages  in  oontro- 
versy,  and  daimed  to  own  and  hold  the  same  nnder  the  "hill  of  sale.** 

The  case  turns  chiefly  upon  the  question  whether  Folsom  ever  bad  title  to 
these  carriages  nnder  the  sale,  or  whether  that  sale  was  procured  hy  fraud  on 
the  part  of  Folsom,  such  as  would  vitiate  the  sale,  and  leave  the  actual  title 
still  remaining  in  the  plaintiff,  and  the  apparent  title  in  Folaom.  A  pnrcliase 
was  made  of  the  goods  hy  blm  ou  credit,  and,  pursuant  to  that  purchase,  the 
goods  were  shipped  by  the  plaintiff  and  received  and  accepted  by  Folsom,  and 
were  at  the  time  of  the  sale  of  the  same  by  him  to  the  defendant  in  his  pos- 
session, stored  on  the  fair  grounds;  and,  unless  his  title  was  defbcHve  by 
reason  of  fraud  practloed  by  him  in  the  purohase.  be  eoald  lawfully  sell  or 
pledge  the  same,  and  oonvey  a  good  title  to  his  vendee  or  ple^ee. 

In  determinii^  thla  qneetlon  we  must  examine  and  consider  the  oirenm- 
Btances  leading  up  to  and  connected  with  the  pnrehase  by  Folsom.  Previous 
to  April,  1886»  the  pliUntifl  and  ita  immediate  predecessor  In  the  buetnesa,  A. 
J.  Hotchkins,  had  quite  extensive  dealings  in  wagims  and  sleighs  for  cash. 
On  the  18tb  of  April,  1886,  as  is  claimed  by  the  plain  tiff,  Folsom  allied  tor 
a  "Mil  of  goods  on  credit,  and  at  that  time,  as  plalnUS  olalms,  asserted  his 
solven<7  and  pecuniary  ability,  and  plaintiff  then  sold  a  bill  of  wagons  on 
eredlt.  the  p^ment  of  which  Is  not  questioned  In  this  case.  On  the  28th 
September  following,  plaintiff,  by  A.J.  Hotchkins,  agent,  solicited  of  F<risom 
a  further  order,  and  in  his  letter  on  that  subject  uses  the  following  famguiq^: 
"If  yon  want  to  make  some  money,  I  will  give  you  a  dianee  now.  I  win 
sell  you  fifty  (fiO)  or  more  sidMprlng  buggies,  with  batf-Uned  or  Adeton 
tops,  or  rubber,  at  946.00  each,  on  four-month  notes,  and  note  to  be  renewed 
when  due  f ot  foor  months  longw,  yon  to  pay  the  Interest  on  last  note.  Thte 
is  a  splendid  chance  for  you,  and  the  buggies  are  all  nicely  finished,  same  as 
you  have  had,  and  good  wheete.  Please  let  me  hear  from  you."  This  was 
signed  by  A.  J.  Hotchkins  as  agent.  No  reply  was  made  to  this  letter  by 
Folsom,  and  on  the  80th  of  Septembw,  1886,  p1alntiff*B  agent  again  writes  to 
FolBora  as  ftdlows:  "Wrote  yon  several  d»s  since,  making  you  special  low 
offer  for  fifty  (SO)  side-spring  bosses,  and  on  favorable  terms.  Please  let 
me  hear  from  you  by  next  mail."  On  the  6th  ot  October.  1886,  Folatmi,  in 
answor  to  above,  telegr^hed:  "Send  me  one  sample  carriage;  will  buy  more 
if  suits. "  On  the  9tb  of  October  A.  J.  Hotchkins  wrote  Folsom  as  follows: 
"Yon  are  perfectly  safe  in  sending  your  order  for  lUby  (rf  them  by  next  mail, 
and  you  had  better  do  so,  as  they  are  selling  very  fbst**  To  thte  letter  Fol* 
som,  on  the  11th  of  October.  1889,  replied  as  follows:  "Too  may  send  me  fifty 
(50)  jobs  on  8  months,  witli  interest  after  fonr  months  at  $45.00."  This  or* 
der  was  aooepted  by  plaintiff  on  the  same  day,  abd  in  the  letter  of  acceptance 
Hotehkins  wrote  to  Folsom  for  plaintiff  as  follows:  "Of  course  you  know  I 
could  not  use  S-months  paper.  Notliing  longer  than  fonr  months  will  go  at 
my  bank;  but  will  renew  four  months  at  maturity.**  This  constitutes  the 
leading  facts,  resulting  in  the  October  purchaae.  The  plaintiff,  by  its  agent. 
Hotchkins,  on  the  6th  of  November,  1^7,  again  solicits  an  ord«  from  Folsom 
in  a  letter,  in  which  he  uses  these  words:  "If  you  want  another  bargain,  and 
will  keep  price  to  yourself,  I  will  sell  yon  fifty  (50)  Brewster  bugles,  with 
full-lined  rubber  tops,  at  965.00  ench ,  same  terms  as  before,  if  order  is  sent  by 
return  mail.  The  lowest  price  will  be  after  December  I.  975.00.  Tou  may 
not  be  aware  that  materials  of  all  kinds  we  use  are  advancing  In  cost  rapidly; 
*  *  *  80  if  you  want  this  chance  you  had  better  gobble  it  at  once.  Tou 
can  advise  by  telegram,  at  my  expense,  or  they  may  be  sold.**  Signed  by 
A.  J.  Hotehkins,  agent.  To  this  Folsom  replied  that  he  wonid  buy  ^ 
more  bnggiee,  bill  to  date  December  Ist  at  four  months,  with  renewal  of 
four  months,  with  interest.  To  this  Hotehkins  replied  on  the  next  day,  3To- 
vembw  16th,  that  he  would  sell  25  side  springs  at  946  and  25  Brewsters 
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at  966  flaeh»  bat  that  this  was  the  laat  ehance,  as  he  would  sell  bo  mon  tit 
dtlwr  style  at  tbat  pitce.  And  on  the  18th  of  November  Hotcbkins  tela- 
nsphed  Folsom:  "Do  yon  want  the  buggies?  Answer."  On  the  same  di^ 
Folsoia  repHed  by  telegram:  "Will  take  25  side  springs;  don't  want  Brew- 
BterB." — ond  on  the  next  day  Hotcbkins  tel^raphed  Folsom:  "Will  ship  side 
spiingB.  Will  make  price  960.00  for  25  Brewsters. "  On  same  day  Folsom 
answered:  "Will  take  side  springs;  don't  want  Brewsters."  To  this  Hotdt- 
kins  telegraphed:  "Will  sell  25  Brewsters  full  tops  at  $65.00.  Last  chance. 
Answer."  On  the  20th  of  November,  1886.  Folsom  telegfaph«d:  "Will  take 
26  sida  swings  at  $45.00  and  25  Brewsters  at  $55.00." 

The  above  Is  tbe  snbstance  of  the  negoUati<ms  and  ocvnsMmdence  between 
Folsom  and  tbe  plaintiff  for  the  purobaae  of  tbe  wagons,  which  is  claimed  to 
be  fraudulent  on  the  part  of  Folsom,  and  under  which  It  la  ebUmed  1^  plain- 
tiff tbat  no  title  passed.  The  evidence  shows  tbat  at  the  time  of  these  n^^ 
tiatlons  Folsom  waa  largely  In  debt;  Imt  there  is  no  direct  evidence  that  at 
any  time  before  bis  death  he  supposed  himself  insolvent;  nor  is  there  any  di- 
rect evidence  In  tbe  case  tbat  at  the  time  it  U  alleged  that  he  represented  him- 
self insolvent  and  worth  $16,000,  that  whs  not  true  In  fact;  and  tbe  plaintiff 
in  this  action,  having  alleged  the  fraad,  has  the  burden  of  estaUIsbing  that 
affirmative  allegation. 

It  is  Insisted  by  tbe  defendant  tbat,  under  the  pleadings  In  this  case,  the 
allegations  of  tbe  complaint  relate  clearly  and  uumlstakably  to  the  transao- 
liona  between  tbe  parties  In  tbe  fall  of  1886,  and  that  It  was  therefore  error 
on  the  part  of  the  referee  to  allow  proof  of  tbe  conversation  aad  statement  of 
Fulsom  In  April  of  that  year.  We  cannot  agree  with  the  defendant  that  this 
evidence  was  incompetent,  even  if  the  only  transactions  sooght  to  be  assailed 
in  tbia  action  were  those  of  October  and  November,  and  it  Is  apparent  that 
those  are  tbe  only  sales  by  phiintiff  to  Folsom  sougbt  to  be  impeached  In  this 
action. 

The  chief  evidence  relied  upon  by  the  plaintift  to  establish  her  charge  of 
fraud  Is  tbe  indebtedness  of  Folsom)  bis  incnmbrance  of  his  property,  or  poi^ 
ttona  of  it,  from  time  to  time,  by  bill  of  sale  or  mortgage,  and  the  inB(dven<7 
of  his  estate  after  his  sudden  death.  Is  that  enough  ?  Before  the  sales  can 
be  held  void  for  fraud,  tbe  plaintiff  must  establish  by  her  proof  "representee 
ti«i,  falsity,  seienter,  deception,  and  injury,  and  all  these  must  concur,  and 
tbe  absence  of  any  of  them  Is  fatal  to  recovery. "  The  party  to  the  contract 
who  claims  to  have  been  defrauded  cannot  treat  the  contract  aa  void  for  fraud, 
rescind  the  same,  and  recover  the  property  sold  In  replevin,  where  he  could 
not,  in  a  direct  action  brought  for  tbat  purpose,  have  the  contract  declared 
void  for  fraud.  It  follows  that  tbe  plaintiff  1  o  this  action,  before  she  can  recover, 
moat  prove  all  the  elements  of  fraud  tb^  would  be  requisite  to  be  proved  to  set 
aside  a  contract  for  fraud.  The  essential  constituents  of  such  an  action  are  false 
repreemtBtions,  made  by  a  person  knowing  them  to  be  such,  calculated  and  in- 
tended by  thelparty  making  them  to  influence  the  other,  communicated  to  tbe 
party  intended  to  be  influenced  by  tbe  same,  and  in  reliance  upon  which  be 
:n  good  faith  acted,  and  thereby  suffers  the  injury  of  which  hecomplains;  and 
t  ia  well  settled  that  all  these  elements  must  concur,  and  that  the  absence  of 
)ne  is  fktal  to  the  claim  for  fraud.  Braokett  v.  0Tiatoold,  112  N.  T.  454, 20 
Bep.  S76.  It  Is  elementary  that  fraud  mustbeproved,  and  cannot  be  pre> 
lumed.  MforrUv.TdloottfQQ'JU.  Y.  100.  But  thismaybedone,doubt]ess>by 
>roof  ot  olrcnmstances  which  are  totally  tnconsistt'nt  wltli  truth  or  an  honest 
lurpose;  fta*.  If  the  clronmstances  relied  upon  are  consistent  with  honesty  and 
ruth,  tbej  are  U>  have  that  interpretation.  If.  therefore,  the  circumstances 
iroved  in  tbls  case  do  not  establish  a£Brmatlvely  all  the  elements  necessary  to 
onatifeute  tbe  fraud  complained  of.  then  this  judgment  must  be  reversed.  In 
■€f/^n  V.  SollUttr^  7  N.  Y.  Supp.  784,  whicli  was  an  action  to  recover  goods 
t  a  general  assignee,  on  the  ground  that  th^  liad  been  obtained  tA  the  plain- 
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tiff  by  the  defendant  assignor  by  fraud,  Leabned,  P.  J.,  refers  to  Morrit  v. 
TaicotU  96  K.  Y,  107;  Nichola  v.  Pinner,  18  N.  Y.  295;  Bank  v.  BogarU 
81 N.  T.  108 ;  Maeullar  v.  MoKtniey,  99  K.  Y.  353, 2  N.  £.  Bep.  9.— as  settUng 
tlie  general  principle  governing  this  class  of  cases,  and  adds:  **ln  brief,  there 
must  have  ^n  an  intent  wben  tbe  property  was  purchased  not  to  pay  for  it, 
and  a  condition  of  known  insolvency  is  not  eoougb.  '  Tbe  intention  not  to  pay 
can  no  more  be  inferred  from  the  mere  fact  of  insolvency  than  the  fai-t  of  in- 
solvency can  be  Inferred  from  the  existence  of  an  intenUon  not  to  pay.' "  In 
Morri$  y.TalAttt  vupra,  it  was  held  that  thelntent  to  defraud  mayncA  be  im- 
puted to  the  purchaser  of  property  on  credit  merely  from  tbe  fact  that  he  was 
to  bis  knowlwlge  insolvent  at  the  time  of  the  purcbase*  and  that  he  omitted  to 
(Usclose  such  condition  to  the  vendor.  It  will  be  ol»erved  that  this  case  goes 
much  further  than  is  necessary  to  go  in  the  case  at  bar.  In  tbe  case  at  bar 
there  la  no  evidence  proving,  or  legitimately  tending  to  prove,  that  Folsom  at 
the  time  of  the  representation,  said  to  have  been  made  in  April,  or  of  the  pur- 
chase of  the  goods  in  Octolwr  and  Ifovember,  either  was  Insolvent  in  fact  or 
supposed  himself  to  be  such.  In  NiohoU  v.  Pinner,  «upra.  it  was  held  that  tbe 
mere  omission  of  the  purchaser  of  goods  to  disclose  his  Insolvency  to  the  ven- 
dor is  no  fraud  for  which  sale  may  be  avoided,  if  the  purchaser  makes  no  false 
statement,  and  resorts  to  no  Hrtifice  to  deceive  the  vendor.  In  Bank  v.  Bugart^ 
81  N.  Y.  1^,  it  was  held  tliat  "tbe  mere  omission  of  a  purchaser  of  goods  on 
credit  to  disclose  his  insolvency  to  tlie  vendor,  in  the  absence  of  an  attempt  to 
defraud^  is  not  such  a  conceiilment  as  will  avoid  the  sale;"  and  the  conrt  in 
this  case  cite  upon  this  subject  tbe  language  of  Scxdsn,  J.,  in  NichaU  v. 
PinneTt  aupra,  and  also  the  rule  upon  this  subject  us  laid  down  in  Story  on 
Coutracts,  §  516,  where  the  learned  autlior  uses  this  language:  *'  The  general 
rule,  both  in  law  and  equity,  in  respect  to  concealment  is  that  mere  silence 
with  regard  to  a  material  fact  which  there  is  no  legal  obligatioa  to  divulge 
will  not  avoid  a  contrail, although  it  operates  to  the  injury  of  tbeparfy  fnua 
which  it  is  concealed.** 

But  it  is  insisted  that  In  this  case  ther6  was  more  than  concealment,  and 
that  there  wae  affirmative  fnlse  representation  in  April,  previous  to  the  other 
sales  in  October  and  November.  The  answer  to  this  is  that  there  is  no  proof 
that  tbe  declaration  or  statement,  if  made  In  April,  was  untrue;  and.  there 
being  no  evidence  to  the  contrary,  tbe  legal  presumption  is  that  tbestate- 
men^  if  made  as  claimed  at  that  time,  whs  true.  Morris  v.  Taiaott,  mpra. 
But  I  do  not  see  how  that  statement,  if  ma>Ie  in  April,  can  l^ally  be  regarded 
as  evidence  of  an  assertion  of  the  financial  standing  of  Folsom  In  C^tober 
and  November  fol'uwing.  The  most  that  could  be  claimed  tor  it  is  that  it 
related  to  the  business  dealings  of  the  parties  at  that  time.  In  dfacullar  v. 
McKinley,  99  K.  Y.  358,'  Danfokth.  J.,  in  speaking  of  a  statement  of  a  pur- 
chaser, made  in  February,  when  the  purchase  was  made  the  succeeding  Au- 
gust, says:  "It  cannot  be  said  that  the  representations  of  Februaiy  had  any 
legitimiite  connection  with  credit  extended  in  Angnst;"  and  in  MorrU  v. 
TalootU  ntpra,  the  court  held  the  representation  made  by  a  party  with  a  view 
of  procuring  credit  with  another  may  only  be  held  to  apply  to  and  affect  fut- 
ure credits  when  they  are  made  in  the  course  of  dealings,  and  under  drcnm- 
Btances  from  which  it  may  be  inferred  tl)Ht  tb^  were  made  with  an  intent  to 
induce  continued  credit  The  evidence  in  this  case  would  seem  to  negative 
tbe  Idea  that  this  statement,  if  made,  (and  on  this  appeal,  as  it  is  not  contra- 
dicted, we  may  assume  it  was  true.)  was  for  the  purpose  of  procuring  on 
credit  in  October  or  November,  1886.  Tlie  reluctance  manifested  by  Folsom, 
as  evidenced  by  the  correspondence,  in  making  the  purchases,  and  the  earnest 
and  repeated  solicitations  of  the  plaintiff's  agent  to  make  tlie  aides,  afford 
strong  presnmptive  evidenoe  ot  a  want  of  disposition  on  tbe  part  of  Foliom 
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to  ucqulre  the  posseulon  of  goods  from  the  plaintiff,  and  negative  the  pre- 
enmption  Bought  to  be  raised  hy  the  plaintiff  thnt  Folsom  gut  these  goods 
with  a  f  ori^ose  and  intent,  at  the  tinif>  of  purchasing  the-  same,  not  to  pay 
for  ihem;  and  yet,  unless  the  evidence  fstabllshes  ttiat  Intent,  this  action 
t-uuld  not  be  maintained.  Sioarthout  \.  J/ejcAont,  47  Hun,  107.  In  this 
case  the  coart  snys:  "An  Intent  to  defraud  cannot  be  imputi-d  to  a  purcliaser 
of  property  merely  from  the  fact  that  he  was  to  his  knowledge  insolvent  at 
the  time  of  the  pnrcbase,and  that  he  omitted  to  dlscloae  sncli  condition  to  the 
vendor.  These  must  be  accompanied  facts  disclosing  an  Intent  to  acquire 
the  prqwrly  without  paying  fur  It." 

But  it  is  insisted  tliat  the  fact  ttiat  Folsom's  paper  went  to  protest,  and 
that  be  executed  bills  of  sale  which  were  not  recorded,  is  evidence,  not  only 
of  insolvency,  but  of  an  intention  not  to  pay  the  plHlntiff  for  these  wagons 
at  the  time  of  the  purchase.  This  contention  I  think  cannot,  within  the  au- 
thorities dted,  be  maintained.  It  is  true  that  in  a  case  reiKirtiKl  as  Anon.,  67 
N.  Y.  098,  it  was  held  that  **a  banker,  who  to  bis  own  knowledge  was  hope- 
lessly insolvent,  conld  not  honestly  continue  to  receive  the  deposits  of  bis 
customns;  and,  although  he  had  no  actual  Intent  to  cheat  or  defraud  a  par^ 
ticuiar  customer,  he  will  be  held  to  have  intended  the  inevitable consegneocea 
vt  his  act."  But  the  court  In  that  case  says:  "This  is  not  like  the  case  of  a 
tradesman  who  has  become  embarrassed  and  insolvent,  and  yet  has  reason- 
able hope  that  by  continuing  in  business  he  may  retrieve  his  fortunes.  In 
such  a  case  he  may  buy  goods  on  credit,  making  no  false  repreaentations, 
without  the  necessary  imputation  of  dishonesty;"  citing  Hfiehols  v.  Pinner. 
18  N.  Y.  295.  and  other  cases. 

The  evidence  In  this  case  does  not  warrant  the  conclusion  that  Folsom  at 
anytime  In  his  life  deemed  himself  hopelessly  insolvent,  and  unable  to  pay 
this  and  all  other  debts  he  owed.  The  law  recogni?^  thefact,  "Hope  springs 
eternal  in  the  human  breast."  As  was  said  by  Pratt.  J.,  in  NichoU  v.  Pin- 
ner.  18K.  Y.  299:  "It  is  not  fraudulent  in  him  to  malce  reasonable  efforts  to 
retrieve  bis  fortune,  and  to  extricate  himself  from  his  embarrassment.  It  Is 
not  unnatural  that  be  should  cling  to  the  hope  that  better  times  would  come, — 
that  to-morrow  should  be  as  this  day.  and  much  more  Hbundant,  and  tliat 
with  this  hope  *  *  *  he  should  have  been  impelled  to  buy  uiore  good", 
contract  new  debts,  and  struggle  on." 

I  do  not  deem  It  profitable  or  necessary  to  discuss  the  point  urged  by  the 
appellant  that  the  testimony  of  A.  J.  Hotchklns  is  not  to  be  relied  upon  in 
this  case.  It  is  quite  true  tliat  his  relations  with  the  plaintiff  are  such  as  not 
to  relieve  him  from  all  suspicions  of  bias,  and  that  his  testimony  cannot  be 
met  by  Folsom.  who  is  dead.  But  that  fact  does  not  render  lilm  an  incompe> 
tent  witness,  under  section  829  of  the  Code  of  Civil  Procedure.  If  we  are 
right  In  the  above  conclusion,  the  title  to  these  buggies  on  tlie  sole  and  deliv- 
ery to  Folsom  vested  in  him,  and  with  it  he  acquired  the  right  to  dispose  of 
tbem  to  the  defendant  That  being  so.  it  is  difficult  to  see  bow.  In  this  ac- 
tion, the  plaintiff  could  challenge  the  defendant's  title.  This  is  not  the  case 
of  a  judgment  creditor  seeking  to  set  aside  a  transfer  of  property  alleged  to 
have  been  made  in  fraud  of  bis  rights.  There  Is  no  direct  analogy  between 
this  action  of  replevin  and  a  creditors'  bill.  The  theory  of  this  action  is  that 
Folsnn  never  had  title  to  this  proper^,  and  could  therefore  convey  or  trans- 
fer none  to  the  defendant;  and,  if  It  be  held  that  Folsom's  title  is  good  as 
against  the  plaintiff,  then  the  plaintiff,  not  being  a  judgment  creditor,  and 
not  bringing  her  action  as  such,  would  not  be  in  a  position  to  inquire  into  or 
question  the  consideration  moving  between  Folsom  and  this  defendant.  But 
it  is  insisted  on  the  part  of  the  defendant  that,  if  it  should  be  beld  that  Folsom 
was  a  fraudulent  vendee,  whose  title  might  be  assailed  as  between  him  and 
the  plaintiff,  still  the  plaintiff,  having  v^untarily  parted  with  the  possession 
to  Folsom,  and  thuf  g<  ven  him  the  evidence  of  title  by  such  possession,  is,  as 
v.IIn.y.8.110.6 — 15 
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to  the  defendant,  who  la  a  dona  fidM  purchaser  tor  valne,  estopped  from  set- 
ting up  title  as  against  it.  The  referee  In  this  case  having  found  that  the 
defendant  Is  not  a  bona  ^Zd!«  owner  of  these  wngons  for  viilue*  we  are  not 
called  upon,  in  the  view  we  have  taken  In  this  eaae,  to  reriew  his  determina- 
tion of  that  qaesUon  on  this  appeal. 

The  plainnff,  as  we  have  seen,  parted  with  her  title  to  Folsom  by  a  valid 
sale,  and  cannot  maintain  this  action  upon  the  evidence  before  the  court  In 
this  case. .  The  judgment  is  reversed,  the  referee  discharged,  and  »  new  trial 
ordered,  coats  to  abide  the  event. 


(Supreme  Court.  QmeraX  Term,  Third.  Department.  September  S5, 1890.) 

t.  GumL  HoBiejieas— QBowina  Cbops— Filing. 

The  tenaDt  of  a  form  mortmged  a  crop  growing  tbereon  to  Us  landlord,  as  ae- 
oorlty  for  aapald  rent  Bela  that,  aa  between  the  parties,  the  crop  waa  pneuud 
property,  and  that  the  mortgage  must  be  filed  as  a  otaattel  mortgage  in  order  to 
IM  valla  ae  against  sabaequent  pnrotaaaera  and  mortgageea  in  gooa  zaitb. 

9.  EkHB— SlIBSBqOBNT  UOSTOMH. 

A  chattel  mortgage  given  for  an  ezlsUng  Indebtedneaa,  although  valid  aa  be- 
tween the  partiea,  ooes  not  oonatitute  the  mortgagee  a  mortgagee  in  good  teith, 
within  Laws  N.  T.  1888,  &  370,  providing  that  unless  a  ohatteT  nwrtgafa  la  filed  U 
sbaU  be  rold  as  agtinat  snbeeqaoii  mortgagees  in  good  faith. 

Appeal  from  judgment  on  report  of  referee. 

Action  bv  Nicholas  W.  Harder,  as  mecator  of  Lucrrtia  Wendover,  deceased, 
against  Herman  Plass  and  William  H.  Flass.   Thwe  waa  jadgment  tot  {dain- 

tlfT,  and  defendants  appeal. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Matham,  JJ. 
John  Cadnian,  for  appelLints.   L.  R.  Harder,  for  respondent, 

Matbah,  J.  Plaintlif,  as  executor  »nd  trustee,  leased  to  one  Oardner  a 
fiirm  for  two  vears,  ending  April  1, 1888,  reserving  to  the  lessor  all  rye  sown 
on  the  farm  In  the  fall  prior  to  the  termination  of  the  lease.  On  the  16th 
of  Febrnary,  1888,  plaintifF  and  Gardner  settled,  and  there  was  found  due 
the  lessor  for  accrued  rents  $400.  On  that  day  the  plaintiff  agsin  leased  the 
farm  toOaidner  for  one  year  fur  $650,  Inlying  from  Gardner  on  that  day  a  mort. 
gage  on  the  tye  ttien  growing  on  the  farta  for  $400.  to  seeure  the  unpaid  rent 
In  atrears,  and  also  another  mortgage  on  the  same  rye  for  4650,  to  secnre  the 
rent  agreed  to  be  paid  for  the  ensuing  yenr.  These  morf^ges  were  filed  by 
the  mortgagee  in  the  proper  town-clerk's  oiBce  on  the  1st  day  of  March,  1888. 
On  the  lOtb  of  February,  1888,  Gardner  borrowed  of  Herman  Plass,  one  of 
the  defendants,  9200,  and  gave  him  his  note  for  the  same,  and  at  that  time 
agreed  to  give  him  a  chattel  murtgnge  to  secure  that  loan,  and  994.25  of  old 
account,  for  which  he  was  indebted  to  Herman  Flass.  On  the  17t]i  day  of 
February.  1888,  Gardner  executed  and  delivered  a  mortgage  on  this  same  lye, 
as  security  for  the  amount  of  this  note  and  book-account,  to  Herman  Pl&is. 
who  on  the  same  day  caused  tht*  mortgage  to  be  filed  In  the  proper  town- 
clerk's  office.  At  the  time  of  taking  this  mortgage,  Plass  had  no  knowledge 
of  the  existence  of  the  mortgages  to  plaintiff.  The  rye  covered  by  these  three 
mortgages  was  harvested  by  Gardner  while  holding  under  the  lease  of  Feb- 
ruary 16,  1888,  and  the  straw  from  the  same  was  delivered  by  Gudner.  with- 
out  the  knowledge  or  consent  of  tlie  plaintiff,  to  the  defendants,  who  at  the 
time  of  taking  the  same  had  knowledge  of  the  plaintiCTs  mortg^e.  After 
such  delivery  plaintiff  demanded  the  straw  of  the  defbndanta,  who  refused  to 
deliver  the  same,  and  plainliff  brings  this  action. 

The  rights  of  the  ptaintitT  and  defemtants  to  this  straw  rests  alone  upon 
their  respective  mortgages,  and,  as  bi  tween  tliemselves,  must  be  determined 
in  ftvor  <tf  the  one  having  tlie  first  or  superior  right  by  virtue  of  Ids  taart- 
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gage.  On  the  part  of  the  plaintiff  it  is  insisted  that  this  rye,  at  the  time  it 
was  mortgaged  to  him,  was  a  chattel  real,  and  as  such  not  within  the  pro 
visions  of  utatute  rerjulring  a  mortgage  or  conveyance  of  goods  or  chattels  not 
acooinpHnied  by  an  immmiiate  delivery,  and  followed  by  a  continual  change 
of  possession,  to  be  filed.  If  this  rye,  in  Its  tlien  condition,  whs  a  chattel, 
then  the  plaintiff's  contention  on  this  point  is  not  sound.  Subdivision  7, 
8  3343,  of  the  Code  of  Civil  Procedure,  defines  "personal  property"  as  follows: 
"TJie  words  •  personal  property'  include  money,  chattels,  things  in  action, 
and  evidences  of  debt.  The  word  'chattel '  is  co-extensive  with  goods  and 
chattels."  This  rye  would  seem  clearly  to  come  within  the  plain  meaning 
of  this  definition,  and  both  parties  to  this  controversy  had  treated  it  as  a 
chattel. 

As  between  the  plaintiff,  wbo  in  this  case  was  the  landlord,  and  Gardner, 
the  tenant,  this  rye  was  personal  property,  and  might  be  mortgaged  as  such. 
Smith  T.  Jenks,  1  Denio,  580.  In  this  case  tlie  tenant  occupied  land  under 
a  lease  by  the  terms  of  which  he  was  entitled  to  the  growing  crops,  and  it 
was  held  that  he  might  mortgage  it  as  a  chattel  by  personal  mortgage,  while 
yet  growing,  and  this  was  aflirmed  on  appeal  by  the  court  of  appeals,  on  the 
ground  that  both  parties  bad  treated  the  grass  as  a  chattel.  1  K.  Y.  90.  But 
in  Oreen  v.  AmutTonff,  1  Denio,  554,  the  rule  governing  this  class  of  cases 
seems  clearly  stated,  and  which,  when  applied  to  this  case,  is  decisive  of  thla 
qaestion.  In  that  case  the  court  says:  "The  word  ■  land  *  is  comprebensi ve- 
in ita  import,  and  iaelades  many  things  besides  the  earth  we  tread  on,  at- 
waters,  grass,  stones,  buildings,  fences,  trees  and  the  like;  for  all  these  may 
beeonveyed  by  the  general  designation  of  land.  ♦  •  •  They  pass  to  the  belr 
by  descent  as  part  of  the  Inheritance,  and  not  as  personal  chattels  do,toexecn- 
toroT  administrator;  and,  being  strictly  real  property,  they  cannot  besold  on  an. 
execution  against  chattels  only.  It  is  otherwise  with  growing  crops,  as  wheat 
and  com,  the  annual  produce  of  labor  and  cultivation  of  the  earth;  for  these 
are  personal  chattels,  and  pass  to  those  entitled  to  the  personal  estate,  and  not 
to  the  heir."  They  may  be  sold  on  execution  like  personal  chattels.  It  fbl-' 
Iowa,  therefOTC,  both  within  the  definition  given  In  the  Code,  g  3348,  rapra, 
and  within  the  rule  laid  down  In  the  cases,  that  this  rye,  at  the  time  of  the 
execatlon  of  these  mortgages,  was  personal  property  belonging  to  Gardner, 
and  liable  to  be  mwtgaged  as  a  chattel  by  him.  The  case  of  Booth  v.  Kehoat 
71  X-  Y.  811,  cited  by  the  learned  counsel  for  respondent  on  this  point,  has 
no  application  to  this  case.  In  that  case  the  mortgage  was  of  a  lease  or  chose 
in  action,  and  not  a  chattel.  Chapter  279  of  the  Laws  of  1833  provides  that 
"every  mortgage,  or  conveyance  intended  to  operate  as  a  mortgage,  of  goods 
and  ebattels  hereafter  made,  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of  possession,  of 
the  thing  mortgaged,  shall  be  absolutely  void  as  against  the  creditors  of  the- 
mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  In  good  faith, 
unless  the  mortgage,  or  a  true  copy  thereof,  shall  t>e  filed,"  etc.  The  plain- 
tiff, bavli^  failed  to  file  his  mortgage  before  the  delivery  of  the  mortgage  to 
Fbtts.  wonld  for  that  reason,  as  against  Flass,  under  his  mortgage,  lose  his 
Uea  on  this  property,  provided  Plass  is  a  motlgagee  in  good  faith,  within  the 
meaning  and  intent  of  the  act  above  quoted,  unless  he  can  claim  some  im- 
munity from  the  terms  of  the  lease  of  February  16th,  which,  for  security  for 
the  tent,  refers  to  the  terms  of  the  mortgage. 

There  are  no  provisions  in  this  lease  or  mortgage  that  the  title  to  this  crop 
should  remain  in  the  plaintiff,  as  in  the  case  of  Andrew  v.  Ifmooomb,  82  N. 
r.  417,  cited  by  respondent,  and  it  would  seem  that  the  moat  that  could  be 
claimed  toe  that  provision  In  that  lease  is  that  it  was  intended  as  a  security, 
and  as  such  was  subject  to  the  provision  of  the  statute  requiring  mortgages 
to  be  filed.  Were  the  defendants  in  this  case  subsequent  mortgagees  in  good 
Uiikt  Oo  tlie  lOtb  ot  Febniary.  1888,  Flass  kMuwd  thU  •200,  and  at  that 
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time  Gardner  agreed  to  exeoote  a  mort^nge  on  the  lye  to  seonre  thit  loftn  aik 
the  old  debt  At  that  tlmp  Gaxdner  had  not  renewed  bis  leam.  aod  had  m 
Interest  In  the  rye  which  he  eoald  mortga^  The  loase  was  therefore  mad* 
with  no  other  security  or  evidence  of  the  debt  than  the  ntrto.  If  Gaidner  ba^ 
on  that  day  executt- d  to  Flass  a  mortgage  on  the  lye,  be  not  having  the  title, 
but  intending  to  acquire  it  in  future,  the  mortgage  would  have  been  Toid 
OtU  V.  Sill,  8  Burb.  102;  eardnw  v.  MeBwen,  19  N.  IT.  123.  By  the  leasi 
to  OArdner  on  the  16tli  of  February.  1888.  he  acquired  title  to  this  lye.  and  on 
the  17th  of  thesame  month,  and  after  be  had  mortgaged  this  rye  to  the  pliUn- 
tiff*  he  ezecnted  a  mortgage  for  the  <^00  loan,  and  to  secure  this  note  and  ihi 
old  account  to  Flasa.  M  that  time  no  credit  was  ^ven  on  the  faith  of  the 
mor^tage,  and  no  rights  or  valuable  oonslderation  passed  f  nan  Plass  to  Oard- 
DOT  for  the  mortgage.  The  only  ctHisideratlon  tor  the  morteag^  cm  the  day  i( 
was  executed  was  wholly  a  past  one.  The  ^re^ment  of  ^udner  to  ffiTO  a 
mortgage  when  the  lonu  whs  made  was  an  executory  agreement,  which  cre- 
ated no  lien  on  the  property,  and  oould  not  be  enforced  against  it»  especiaUj 
as  the  title  was  not  at  that  time  in  Gardner.  OtU  v.  fiiU,  «tfpra.  When  the 
moi-tgage  was  given,  it  was  for  a  pre-ezistii^  debt,  and  the  mortgage  wai 
therefbre  not  a  subsequent  mortgage  in  good  f^tb,  so  as  to  divest  VtM  right 
of  the  bolder  of  a  valid  prior  and  unflled  mortgage.  In  Wood  v.  Robinson, 
22  N.  Y.  567,  the  court  flays:  **  Wlien  a  conveyance  is  mode  ora  security  takes 
the  consideralion  of  which  is  an  intended  debt,  the  giiintee  or  jiarty  taking 
tlie  security  is  not  lo(d;ed  upon  as  a  bona purcliasiT,  *  •  *  and  St  ia 
well  settled  that  a  grantee  or  incumbrancer  who  doesi  nut  advance  anytbing 
at  the  time  takes  the  interest  conveyed  subject  to  any  prior  equity  attacliing 
to  the  subject."  To  ibe  sunie  effeit  is  Arnold  v.  Patrick,  6  Fuige,  310; 
Thompton  v.  Van  Feo/tten,  2?  K.  Y.  581.  In  Jone»  v.  Qraham,  ll  K.  Y. 
628,  the  court.  In  discussing  the  effect  of  cliapter  279,  Laws  1833,  says :  *  Noi 
19  a  person  a  mortgagee  in  good  faith,  within  the  meaning  of  said  statute, 
whose  mortgage  was  given  for  a  preexisting  indebtedness,  without  any  new 
^hsiderHtion. "  Tlie  defendants  are  not,  therefore.  In  a  condition  to<dMllenge 
the  prior  mortgage  of  the  plaintiff  on  the  ground  that  it  was  not  filed  before 
tiieirs.  Nor  does  their  diligence  in  Qling  their  mortgage  in  any  way  affect 
the  priority  of  the  plaintiff°s  onflled  mortgage,  for  the  reason  that  they  are 
not,  within  the  rules  above  referred,  subaeqaeot  incumbrances  in  good  faitli. 
As  between  the  mortgiigor  and  mortgagee,  all  the  mortgages  are  valid;  and. 
as  the  plaintiff  lost  nothing  of  bis  rights  as  to  the  defendants*  mortage  b7 
his  failure  tu  Ule  his,  it  follows  tliat  the  plaintiff  under  his  prior  mortgage  has 
title  to  this  btraxv  as  against  the  defendants  and  their  vendor. 

The  report  of  the  referee  was  right,  <ind  must  be  sustained,  and  JudgnuDt 
entered  tliereon  affirmed.   Judgment  affirmed,  with  costs. 


Leadbetteb  v.  N.  H.  TiBAOBBTTBR,  Limited. 
(Supreme  CovrU  Qmeral  Term,  Firtt  Department.  June  8,  laM.) 

1.  OUTTBL  UaBTO*.aSB— RlQHT  OV  lfOHTai,OBB  TO  FOSBMUOK. 

Prior  to  the  appointment  of  a  reoeiver  of  a  oorporation,  exeoationa  on  Jndgmeoti 
■g^uat  the  corporation  were  levied  on  chattels  whlcb  tiie  oorporation  haa  prerl 
onalT  mortgaged.  The  mortgage  provided  tbat  it  should  be  void  if  the  mortgagor 
paid  to  the  mort«ifi:ee  "the  just  and  full  sum  of  |S,000,  by  installmeata  evidenoad 
DT"  16  notes,  each  of  which  It  described.  It  then  provided  "that,  in  caae  default 
shall  be  made  in  the  p^ment  of  the  said  sum  above  mentioned,  as  beraia  pn^ 
Tided,  *  •  •  the  said  aumahall  beuome  instantly  doe  and  payable,  and  then  it 
shall  and  may  be  lawful"  for  the  mort|ca«ee  to  take  poaeeaaloa  of  the  mortgaged 
chattels.  It  farther  provided  that,  "untu  default  be  made  la  the  payment  of  the 
said  sum  of  money,  as  herein  expresaly  provided  for,  "the  mortgagor  was  toranatn 
in  possession.  It  also  provided  thst,  If  judgment  was  entered  against  the  mort 
gagor,  said  13,000  "should  then  become  instantly  due  and  payable,  and  then  tt  shall 
and  may  be  lawful"  for  the. mortgagee  to  take  possession.  The  mortgage  alao  au< 
Uuwiied  the  mortgagee,  In  oaae  of  oeCault  In  p^ment  or  on  entry  of  jodgmea^  "so 
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enter  may  plaoe  where  the  obattels  were  and  take  poBsessIon  of  same,  and  oarry 
amy  the  said  goods  and  chattels,  after  Riving  five  days'  written  aotlce  to  party  of 
the  first  part,  *  ■  *  and  lo  sell  and  aispose  of  the  same  for  the  best  ptioe  ibuy 
can  obtwi. "  HcMt  that  the  five-days  notioe  wa»  not  a  condition  precedent  to  the 
maturity  of  the  debt,  bat  only  of  the  right  to  remove  and  sell  the  chattels ;  and  that, 
on  defaalt  In  the  payment  of  a  note  or  on  the  entry  of  a  Jodement,  the  morawee  had 
an  instant  right  of  poaaession,  and  all  leTiable  intereat  of  t£e  mortgagor  In  m»  oha^ 
tela  was  deatroyed. 

2.  SAU—flALB  OP  UOBTOAeBD  ChATTBLS. 

Tho  corporation  havinR  no  leviable  interest  In  the  chattels  at  the  'time  of  the  lery, 
and  the  sale  under  Uie  mortgage  being  made  after  the  appointment  of  the  receiver, 
the  snrphis  fnon  the  ohatteu  Teated  u  the  reoelvw  after  snob  aaliSk  lor  tha  benefit 
of  the  general  creditors. 

t  Sams— ExpiHSEa  of  Sau. 

By  the  terms  of  the  mortgage  the  mortgagee  was  eotltled  to  retnin  and  pay  out 
of  the  proceeds  of  the  sale  of  the  mortgaged  property  not  only  his  mortgage  debt, 
hot  also  "all  oharges  touching  the  same. "  By  the  consent  of  all  parties,  the  ra- 
c^ver  sold  the  mortgaged  proper^.  Held  that,  so  far  as  the  sale  was  necessary  to 
fa.y  off  Uie  mortgage,  the  receiver  acted  as  the  mortgagee's  agent,  and  that  the 
mortgagee  should  be  allowed  a  sum  to  pay  the  reoeivers  oommisaion  on  the  amount 
so  sud  for  the  mortgagee. 

Ai^Mal  from  special  term.  New  York  oonnly. 

Acttun  hy  Annie  C.  Jieadbetter,  as  a  Btockholder,  against  N.  H.  Leadbett^r, 
Limited,  a  domestic  corporation,  for  dlssolntton  and  the  appointment  of  a  rr- 
oeiver.  The  following  opinion  was  died  by  Thomas  Allison,  Esq.,  lleferee: 

"By  an  order  of  this  court,  dnted  the  28th  day  of  October,  1889,  and  on  that 
day  entered,  a  receiver  of  the  defendant  corporation  was  appointed.  Said  de- 
fendiuit  had  theretofore,  and  on  February  13,  1889,  made  a  chattel  mortgage 
to  seeare  the  payment  of  fifteen  notes,  due  at  dlfTerent  times,  and.  In  the  ag- 
gregate, for  the  sum  of  •3,000  and  Interest,  of  whicb  92,000  and  Interest  still 
remains  aopald.  On  October  25,  1889,  tbree  days  prior  to  the  appointment 
of  the  rec«?lTer,  tbree  judgments  wf^re  entered  against  this  corporation,  and 
three  executions  thereon  were  issued  to  the  sheriff,  and  a  levy  thereunder  made 
upon  a  portion  of  the  property  covered  by  said  mortgage.  These  e^teciitions 
were  In  favor  of  William  Elliott  Hardy,  and  were,  in  the  nggregate,  for 
M.823.42,  and  Interest  thereon  from  October  25,  1889.  The  situation  being 
as  above  stated,  on  or  about  December  16,  1889.  the  respective  attorneys  for 
the  receiver,  for  the  Judgment  creditor,  for  the  chattel  mortgagee,  and  for  the 
corporation,  consented  to  an  order,  which  was  thereupon  made  by  the  court, 
whkik  directed  tlie  receiver  to  sell  the  property  covered  by  said  levy  and  said 
chattel  mortgage,  except  a  portion  of  the  property  covered  by  the  mortgage, 
upon  which  Gorbett  &  McAulifife  claimed  a  lien  irrespective  of  the  mortgage. 
By  that  order  the  sale  was  to  be  made  by  the  receiver  through  Kearney  &  Van 
Tassell,  as  anetloneers,  and  free  of  all  claims  and  liens  whatsoever,  and  the 
proceeds  arising  from  such  sale  were  'to  be  substituted  for,  and  take  the 
place  of,  the  property  sold,  and  to  be  subject  to  the  same  liens  as  existed 
against  the  property,  and  tlie  rights  of  all  the  parties  to  remain  in  full  force 
and  effect,  as  they  were  at  the  time  of  the  sale.*  Such  order  also  appointed  me 
refcxee  *to  bear  and  determine  the  rights,  liens,  and  priorities  of  claims  to  said 
property  or  proceeds,'  and  further  provided  <  that  from  the  proceeds  of  said 
sate  shall  first  be  paid  the  expensee  of  the  sale,  and  the  balance  to  be  paid 
over  on  the  coming  in  and  confirmation  of  the  report  of  the  referee,  as  therein 
provided.*  On  the  bearing  before  me,  the  receiver,  mortgagee,  judgment 
creditor,  and  said  Corbett  &  McAuliffe  all  appeared  by  counsel.  Corbett  & 
UcAnllffe  gave  some  evidence,  ail  of  which  was  subsequently  stricken  out  by 
me  on  the  receiver's  motion,  when  it  appeared  that  the  only  claim  made  by 
them,  or  sought  to  be  establiabed  by  any  evidence  ttiey  had  to  offer,  so  far  ai 
the  property  sold  under  said  order  or  Its  proceeds  are  concerned,  was  that  of 
gtrnenU  ovditora  of  the  corporation,  and  that,  therefore,  they  bad  no  specific 
lien  upon,  or  right  to  priority  of  payment  out  of.  said  property  or  Ita  proceeds. 
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the  evidence  before  me,  the  validity  and  existence  of  the  chattel  mortage, 
:and  that  $2,000  and  htterest  and  protest  fees  were  due  thereon,  and  that  John 
McCormlck  was  t)ie  owner  and  holder  thereof,  and  of  the  debt  secured  thereby, 
-were  fnlly  established  and  were  not  questioned.  The  recovery  of  the  judg- 
ments by  William  Elliott  Hardy,  and  the  issuance  of  the  three  executions 
thereon,  and  the  formal  levy  by  the  sheriff  thereunder  on  October  25.  1889, 
upon  the  property,  the  proceeds  of  which  are  En  question  here,  were  tihewise 
established  by  the  evidence.  It  was  also  established  tliat  the  gross  proceeds 
of  said  sale  were  ^.372.50.  and  the  nuctioneer's  bill  S;2t>4.67,  leaving$4,107.83 
as  the  net  proceeds  of  sale  held  by  the  receiver.  The  amount  of  the  atictlon- 
eer's  bill  was  conceded  to  be  correct  in  view  of  the  terms  of  the  order  of  the 
■court  under  which  the  sale  was  made.  The  contention  of  the  piirties  is  as  to 
4be  proper  disposition  to  be  made  by  the  receiverot  the  $4,107.83,  net  proceeds 
<ti  sale,  the  said  mortgage  debt  being  over  $2*100,  and  the  said  Jodgment 
debti  being  over  $4,800  in  amount  The  receiver  contends  that  he  should 
be  declared  to  have  a  Hen  upon  this  $4,107.88  for  his  compensation  for 
his  services  in  the  premises,  and  that  such  compensation  should  be  fixed 
at  five  per  cent,  upon  the  whole  of  said  sum,  as  the  usual  rate  of  receiver's 
commissions,  and  that  the  sum  thns  awarded  to  him  should  be  deducted 
pro  rata  from  the  respective  sliares  of  the  mortgagee  and  judgment  creditor 
in  said  proceeds;  and  that,  subject  to  such  lien  so  prorated,  the  said  pro- 
^»eds  should  be  applied,  first  to  the  payment  of  the  mortgage,  and  then  to  the 
payment  of  the  executions.  To  this  disposition  of  the  fund  the  execution 
■credi  tor  tissents,  bnt  the  mortgagee  dissents.  He  claims  that  bis  mortage  is 
the  only  specific  lien  00  this  fund;  that  the  levy  of  the  sheriff  created  no  lien 
on  tills  property*  and  that  consequently  there  is  no  lien  by  virtue  tbere4rf  on 
tbe  proMeds  of  Its  sale;  that  any  surplus,  after  paying  off  the  mortgage  in 
full,  should  be  held  and  accounted  for  by  the  receiver  as  part  of  the  general 
fund  held  by  him.  The  mortgagee  a]i>o  claims  that  he  is  not  chargeable  with 
any  commissions  or  otlier  compensation  of  the  receiver,  and  that  under  the 
•order  of  reference  the  referee  has  nothing  to  do  with  tbe  question  of  the  re- 
ceiver's compensation;  and,  further,  that  if  the  referee  does  pass  on  Uiat  ques- 
tion, yet  be  must  hold  that  any  allowance  made  theref<Wt  and  charged  to  the 
niortf[agee,  is  an  expense  Incurred  by  the  latter  upon  a  sale  of  the  property 
under  the  mortgage,  and  secured  thereby,  and  payable  to  the  mortgagee  out 
•of  the  proceeds  of  sale  in  priority  and  prtuFerence  to  any  payment  to  any  subse- 
quent lienor  or  claimant.  The  mortgagee  claims  that  the  levy  under  the  cfxecu- 
Uons  created  no  lien  on  the  property  in  questloD,  for  the  reason  that  at  the 
tlmesnch  levy  was  made  the  corporation  had  no  leviable  interest  in  such  prop- 
•erty;  that  at  such  time  the  chattel  mortgage  wits  due,  default  bad  been  made 
thereon,  and  the  legal  title  to,  and  right  to  possession  of,  the  mortgaged  ohat- 
-leto  were  vested  in  the  mortgagee,  and  the  corporation  then  had  no  legal  title 
-to,  or  interest  in,  the  said  chattels,  bnt  only  a  chose  in  action  in  connection 
therewith. — a  right  in  equity  to  redeem  the  chattels  from  tbe  mortgagee,— and 
that  this  light— this  chose  in  action — was  not  leviable  property.  It  is  well 
settled  that  a  chattel  mortgage  does  not,  like  a  DMHl9i4{e  of  real  estate,  merely 
■create  a  lien  on  the  mortgaged  premises,  leaving  the  l^al  title  thereto  in  the 
■mortgagor,  bnt  passes  such  legal  title  to  tbe  morluagee.  It  is  equ^y  well 
•settled  that,  upon  default  in  the  payment  of  a  chattu  mortgage,  this  legal  title 
becomes  absolute  at  law.  As  a  conseqnenee  of  these  principles,  it  has  been 
repeatedly  bM,  and  ia  tbe  hiw  in  this  state,  that  Uie  mmtgagor  of  chattels 
liu  no  leviable  Intorest  therein,  either  prior  to  or  after  defwilt,  upon  tba  mort- 
.gage,  iinlees  by  the  terms  thereof  the  mortgagor  taaa  at  the  Ume  of  the  levy 
«  right  to  the  possession  of  the  mortgsged  chattels  for  a  definite  time.  It  is 
.onnecessary  to  dto  here  the  HuthoriUni  for  the  proposttfons  above  stated. 
They  are  familiar  and  abundant,  and  many  of  them  may  be  found  in  Smith, 
Chat.  Hortg.  63-78. 
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"These  propositions  of  law  do  not  seem  to  be  disputed  herein.  Their  ap- 
plication to  this  case  is,  however,  denied.  Th*'  receiver  and  judgment  cred- 
itor claim  that  In  this  case  the  mortgngor  (the  coriwration)  had  the  right  to 
the  possession  of  the  nioi  tgagedohatt^foradeSnlte  period,  and  that,  whether 
this  was  so  or  not,  yet.  bj  reason  of  the  special  circumstances  under  which  the 
sale  was  made,  the  proceeds  thereof  are  subject  to  the  lien  of  the  three  execu- 
tions mentioned  above.  The  claim  that  the  mortgagor  had  a  right  to  the  pes- . 
session  of  these  chattels  for  a  definite  period  is  based  on  the  terms  of  the  mort- 
gage. It  Is  said  that  there  is  no  clause  in  the  mortgage  providing  that,  upon 
default  in  the  payment  of  any  one  of  the  Qfteen  notes  secured  by  this  mort- 
gage, the  whole  §8,000,  the  total  of  all  the  notes,  should  become  due.  No 
specific  provision  to  that  etTect  was  necessary  in  order  to  veat  the  absolute 
l^al  title  in  the  mortgagee  us  fully  and  absolutely  as  if  the  whole  debt  secured 
by  the  mortgage  were  due,  and  default  made  in  its  payment.  The  law  gives 
that  operation  to  a  default  in  the  payment  of  an  installment  where  the  terms 
of  the  mortgagedo  not  provide  to  the  contrary.  HaUtead  v.  SwarUt  46  How. 
Fr.  289;  WiUU  v.  O'Brien,  35  X.  T.  Super.  Ct.  537.  But  the  mortgage  in 
question  is,  by  its  terms,  upon  condition  th^  it  shall  be  void  if  the  mort- 
gagor pays  to  the  mortgagee '  the  just  and  full  sum  of  $3,000,  by  installments, 
evidenced  by '  the  said  fifteen  notes,  each  of  whtcli  Is  then  described  in  detail. 
The  mortgage  then  provides  '  that  in  case  default  sbitil  be  made  in  the  pay- 
ment of  the  said  sum  above  mentioned,  as  herein  provided,  *  •  *  Ute 
said  sum  of  $3,000  shall  become  instantly  due  and  payable,  and  then  it  shall 
and  may  be  lawful,'  and  the  moi-tgugor  doth  thereby  authorize  the  mortgagee 
to  take  possession  of  the  mortgaged  ctiattels.  It  further  provides  that, '  until 
default  be  made  in  the  payment  of  the  said  sum  of  money,  aa  herein  expressly 
provided  for,'  the  mortgagor  is  to  remain  in  the  peaceable  possession  and  en- 
joyment of  the  mortgaged  chattels.  The  mortgage,  also,  in  terms  provided 
that  if,  prior  to  the  maturity  of  either  of  said  fifteen  notes,  any  attachment  or 
other  process  against  the  property  of  tiie  mortgagor  was  iBsued,  or  any  Judg- 
ment was  entered  against  the  mortgagor,  the  saiu  '$3,000  should  then  become 
instantly  due  and  payable,  and  then  it  shall  and  may  be  lawful,'  and  the 
moi'tgagor  thereby  authorized  the  mortgagee  to  take  possession  of  the  mort- 
gaged chattels.  Under  these  provisions  there  was  an  immediate  right  of  pos- 
session In  the  mortgagee,  and  no  right  of  possession  for  a  definite  period  in 
the  mortgagor  upon  and  after  a  default  in  the  payment  of  any  one  of  the  fif- 
teen notes,  or  npon  and  aft^T  the  entry  of  any  judgment  against  Uie  mort- 
^gor,  or  the  issuance  of  any  process  against  its  property.  The  facts  proven 
establish  a  case  witliln  each  of  these  provisions  in  this  mortgage.  Default 
was  made  In  the  payment  of  one  of  these  notes  on  August  10,  1889,  and  In 
the  payment  of  anotlier  on  October  10,  1889.  The  three  J  udgments  were  en- 
tered against  the  mortgagor  on  October  25,  1889,  and  on  t^e  same  day  tlie 
tliree  executions  were  issued  against  its  property,  and  some  of  the  notes  were 
not  payable  by  their  terms  until  after  October  25, 1889.  Each  of  these  states 
of  facts  existed  prior  to  the  levy  by  the  sherlfT,  and  each  of  them  bad,  by  the 
terms  of  the  mortgage,  instantly  upon  tbeir  occurrence  destrc^ed  all  leviable 
interest  of  the  mort^tgor  in  tills  property.  But  it  is  claimed  that  the  mort- 
gage contained  a  clause  providing  that  the  mortgagee  should  not  be  entittod 
to  the  possession  at  the  mortgaged  chattels  until  after  giving  five  days*  notice 
to  the  mortgagor.  The  mortgage  does  not  so  read.  It  provides  that,  upon 
defaidt  made  In  payment,  or  the  entry  of  judgment  or  Issuance  of  proceui  as 
above  mentioned,  •  then,  In  the  said  events,  the  said  sum  of  $3,000  ho^ 
mentioned  shall  become  instantly  due  and  payable,  and  then  it  shall  and  may 
be  lawful  for,*  and  the  mortgagor  authorizes  the  mortgagee  *  to  enter'  any 
place  where  the  moi-tgaged  ciiattels  may  be, '  and  take  possession  of  same,  and 
carry  away  the  said  goods  and  chattels  after  giving  five  days'  written  notice 
to  par^     the  first  part,  at  office  of  Blandy  &  Hatch,  attornc|ys,  66  Liberty 


9S2 


JRir  T0BK  SDPFLBHBR* ,  11. 


[Snp-Ot 


street.  Kew  York  cUj,  and  to  sell  and  dispose  of  the  same  for  the  bast  price 

they  can  obtain.' 

"The  very  object  and  purpoBe  of  these  provisions  clearly  was  to  prevent 
the  DiortgHgor  from  Invtng  any  interest  in  these  chattels  which  should  i>e 
leviable  upon  ander  any  legal  prot^as  against  them,  and  to  that  end  to  provide 
that  any  right  of  the  mortgagor  to  possession  should  terminate,  and  the  right 
t  to  possession  vest  Instantly  in  the  mortgagee,  whenever  any  one  note  was 
not  paid  at  its  maturity,  or  auy  judgment  sboald  be  entered  ag»inst  the  cor- 
poration, or  any  legal  process  be  issaed  against  its  property.  The  flre-daya 
notice  ia  not  made  »  condition  precedent  to  the  maturity  of  the  whide  debt 
upon  tbe  happening  of  either  of  the  contingencies  named,  nor  to  the  right  of 
the  mortgagee  to  thereupon  take  possession,  but  is  made,  and  only  made,  a 
condition  precedent  to  the  right  to  remove  and  sell  the  property  after  posses- 
sion has  been  taken.  The  mortgagee  was  fully  protected  by  the  right  of  in- 
stant possession,  and  the  mortgagor  was  protected  agHtnst  unnecessary  sac- 
rifice by  tbe  right  to  five  days'  notice  prior  to  removal  or  sale,  within  which 
to  raise  the  money  and  reileem  the  chattels,  or  secure  the  attendance  of  bid- 
ders at  its  sale.  My  conclusion  is  that  the  levy  under  the  three  executions 
created  no  lien  on  the  mortgaged  chattels,  and  the  judgment  creditor  has  no 
lien  on  the  proceeds  of  the  sale;  and  any  surplus  proceeds  remaining  after  sat- 
isfying the  lien  of  the  mortgagee  must  be  held  by  the  receiver  an  part  of  the 
general  fund  in  his  hands,  subject  to  tbe  equal  claims  of  all  the  general  cred- 
itors of  the  corporation. 

"It  is  further  ui^ed  that  the  mortgagee,  with  the  consent  of  the  receiver, 
sold  the  mortgaged  chattels  in  parcels,  and  that,  as  soon  as  the  amount  nec- 
essary to  satisfy  the  mortgage  was  realized  by  such  sale,  neither  the  receiver 
nor  tbe  mortgagee  could  sell  any  more  of  tlie  chattels  for  account  of  any  one, 
except  tbe  sherift.  This  claim  is  not  valid.  The  receiver  sold  by  consent  of 
all  parties.  The  principle  of  law  appealed  to  In  support  of  this  claim  Is  not 
applicable  to  the  facts  of  this  case.  Its  application  assumes  that  the  sheriff 
had  a  valid  levy  before  the  receiver  was  tippointed.  Such  Is  not  the  fact. 
Tbe  levy  created  no  lien.  The  judgment  debtor  had  no  leviable  Interest  when 
the  levy  was  made.  He  had  merely  an  equitable  right  to  redeem,  unac- 
companied by  any  right  to  possession  of  the  chattels  for  any  deflnlte  period, 
and  this  was  a  mere  chose  in  action,  and  was  not  leviable  upon  under  an  ex- 
ecution. HtUl  V.  Camley,  11  IS.  Y.  501.  This  situation  continued  until  tbe 
receiver  was  appointed,  when  this  equitable  right — this  chose  in  action — 
passed  to  the  receiver  wholly  free  from  any  lien  of  the  executions,  and  so  re- 
maned vested  in  the  receiver  until  the  sale  was  made.  In  the  mean  time, 
and  until  such  sale,  tbe  leg;il  title  and  right  to  possession  of  the  mortgaged 
chattels  remained  In  the  mortgagee,  except  In  so  far  as  he  had  consented  to 
its  being  held  by  the  receiver  for  the  purpose  of  making  the  sale.  It  is  not 
as  though  the  the  mortgagee  had  made  a  sale  In  parcels  before  the  receiver 
was  appointed,  so  that  the  lien  might  then  have  attached  between  tbe  time 
of  the  sale  and  the  time  of  the  receiver's  appointment,  if  during  that  time 
any  part  of  the  mortgaged  chattels  had  been  freed  from  the  mortgage  by  the 
sale  of  tbe  remainder  thereof  for  a  sum  sufficient  to  satisfy  the  mortgage. 
There  was  no  time  between  the  levy  of  these  executions  and  the  appointment 
of  the  recei  ver  at  which  these  executions  could  have  been  effectually  levied 
upon  any  part  of  these  chattels.  After  the  receiver's  appointment,  the  cor- 
poration had  no  interest,  either  Ic^at  or  equitable,  in  these  chattels  or  their 
proceeds.  Upon  such  appointment  all  the  interest  and  property  of  the  cor- 
poration, as  regards  these  chattels,  vested  in  the  receiver,  and  no  levy  oonld 
thereafter  be  made  thereon,  nor  any  lien  attach  thereto.  Therefore,  when, 
after  the  receiver's  appointment,  the  sale  took  place,  and  enough  of  the  chat- 
tda  had  been  sold  to  satlsty  the  mortgage,  even  If  that  fact  freed  the 
remaining  mortgaged  chattels  from  the  mortgage,  tbe  l^al  title  to  them 
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vested  in  the  receiver,  who  then  owned  the  equity  of  redemption  therelOi 
and  owned  It  also  free  of  any  Hen  by  execution,  aa  It  was  not  leviable  prop- 
erty. The  mortgagee's  title  did  not  cease  and  determine  until  the  sale  was 
made,  and  then  the  surplus  proceeds  belonged  to  the  receiver.  Section  1412 
of  the  Code  has  nothing  to  do  with  the  question  here  considered.  It  speaks 
only  of  personiil  property  pledged,  and  not  of  such  property  mortgHged, 
and  it  merely  re-enacts  the  old  and  long-existing  law  on  that  subject,  and 
makes  no  change  In  tlie  law  as  to  mortgaged  chattels.  In  the  case  of  a 
pledge  of  chattels  tlie  legal  title  to  them  remains  in  the  pledgeor,  and  the 
right  to  possession,  with  the  right  to  foreclose  the  pledge,  is  all  that  passes 
to  the  pledgee.  But  In  the  case  of  achiittel  mortgage  the  legal  title  passes  to 
the  mortgagee.  Such  a  mortgage  Is  a  conditlonnl  siile.  Tliongh  the  mort- 
gHgee  has  no  Interest  as  such  in  the  questions  above  discussed,  and  the  only 
other  parties  to  this  reference,  the  receiver  and  execution  creditor,  agree  In 
pressing  the  latter's  claim  to  the  surplus  proceeds  of  sale,  yet  I  have  deemed 
it  my  duty  to  examine  these  questions  carefully,  and  to  decide  them,  as  the 
receiver  is  an  ofScer  of  the  court,  and  its  cuatodiiin  of  this  fund,  subject  to 
its  orders,  and  to  distribute  ft  to  those  lawfully  entitled  thereto;  and  the  gen- 
eral creditors,  not  being  parties  to  or  heard  herein,  would  not  be  bound  by 
any  order  made  in  this  proceeding,  bntcould  claim  the  fund,  if  entitled  thereto, 
on  the  receiver's  final  accounting,  notwithstanding  such  an  order. 

"The  receiver  claims  tiiat  he  should  be  allowed  commissions  on  the  fall 
amouut  of  the  proceeds  of  sale,  and  that  such  commissions  should  be  borne 
and  paid  pro  rata  by  the  mortgagee  and  the  execution  creditor.   The  aggre- 
gate of  these  creditors'  claims  exceed  the  proceeds  of  sale,  and,  if  the  latter 
were  held  to  have  a  specific  Hen  thereon,  there  would  be  no  surplus  to 
gu  to  the  general  fund,  and  both  such  creditors  would  lose  out  of  their  share 
of  the  proceeds  tbe^ru  rata  sum  charged  to  them  if  the  receiver's  claim  were> 
sustained.   Having  held  that  the  execution  creditor  has  no  lien  on  these  pro- 
ceeds, he  cannot  be  cliarged  with  any  commissions  for  tlie  receiver.  The 
question  remains,  should  the  mortgagee  be  charged  with  any  such  commis- 
siuns,  and,  tf  so,  how  much,  and  is  he  entitled  to  be  indemnilied  therefor  out 
of  these  proceeds  of  sale?  In  Dean  v.  T/turber,  116  N.  Y.  85,  21  N.  £.  Rep. 
685,  the  court  of  appeals  held  that  the  assignee  having,  by  consent  of  the 
pledgee  of  the  goods  of  the  assignor,  sold  the  pledged  goods,  and  the  whole  of 
the  proceeds  of  such  sale  having  been  necessary  tu  pay  the  pledgee's  debt,  the 
assignee,  in  making  such  sale,  acted  as  the  agent  of  the  pledgee,  and  made 
the  Side  as  such  agent  and  not  as  assignee;  that,  as  a  consequence  of  such 
facta,  certain  disbursements,  necessary  U>  the  payment  of  duties  to  take  the 
pledged  goods  out  of  bond,  were  made  by  the  assignee  as  the  agent  of  the 
pledgee,  and  not  as  assignee,  and  were  chargeable  to  the  fund  realized  on 
such  sale,  and  not  to  the  general  fund.   Within  this  rule,  the  receiver  in  this 
case  at  bar.  so  far  as  he  sold  the  chattels  solely  for  the  benefit  of  the  mort- 
gagee,— that  is.  so  far  as  the  sale  was  necessary  to  produce  the  amount  re- 
quired to  pay  off  this  mortgage, — acted  as  the  agent  of  the  mortgagee  and 
not  aa  receiver.   As  receiver,  he  could  not  sell  these  goods  without  the  con 
sent  of  the  mortgagee.    He  had  no  title  to  any  part  of  them  until  the  mort- 
gage debt  was  paid.   So  soon  as,  by  the  sale  in  parcels,  enough  money  to  pay 
the  mortgagee's  debt  or  claim  in  full  was  realized,  the  right  to  sell  further 
on  the  mortgagee's  account  ended.   Thereafter  the  receiver's  sale  was  on  his 
own  account  as  receiver.    By  the  terms  of  the  mortgage  the  mortgagee  is  en- 
titled to  retain  and  pay  out  of  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty not  only  his  mortgage  debt,  but  also  *all  charges  touching  the  same;'  in 
other  words,  the  mortgage  was  a  security,  and  created  a  lien  on  these  chat- 
tels, not  only  for  the  $!j,000  and  Interest,  but  also  for  the  expenses  of  its 
foreclosure.   This  lien  for  cliarges  had  the  same  priority  as  that  for  the  debt 
itself.    In  order,  therefore,  to  determine,  as  the  order  of  reference  requires. 
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the  extent  and  priority  of  the  mortgagee's  lien,  It  is  necessary  for  me  to  de 
elde  how  much  should  be  allowed  for  the  charge  incurred  for  the  recaiver*! 
services  in  the  premises.  Had  the  receiver  rendered  the  same  service  as  re 
ceiver,  lie  would,  according  tu  the  usual  practice,  and  under  the  law,  have  beei 
alloweil  five  per  cent,  upon  the  amount  received  and  paid  out  by  hlra.  It  i; 
fair  and  reasonable  to  allow  the  charge  for  the  service  here  rendered  at  thi 
same  rate.  The  mortgagee,  therefore,  should  be  allowed  five  per  cent,  oi 
the  amount  of  the  portion  of  the  proceeds  of  sale  wliich'  are  paid  over  to  hia 
in  satisfaction  of  his  debt  upon  the  mortgage,  such  percentage  to  be  paid  ovei 
to  the  receiver  in  full  of  his  services,  in  so  far  as  they  were  rendered  for  th< 
benefit  of  the  mortgagee.  The  compensation  of  the  receiver  for  his  eervicei 
in  the  premises  as  to  or  out  of  the  balance  of  the  proceeds  of  sale  is  a  mattei 
not  before  me  for  decision.  Such  balance  of  proceeds  goes  to  the  genera] 
fund,  and  is  to  be  disbursed  as  a  part  thereof,  and  accounted  fur  as  a  pari 
thereof  on  his  final  accounting;  and  the  commissions  or  fees  of  the  receive] 
as  such,  and  in  respect  to  services  rendered  as  such*  and  for  the  beneflt  of  thf 
general  fund,  are  not  to  be  passed  on  in  this  reference.  The  only  matten 
here  involved  are  the  specific  liens  on  this  fund;  that  is,  the  claims  entitled 
to  payment  out  of  this  fund  in  priority  to  the  general  creditors  and  as  a  ape' 
ciul  fund.  The  expenses  of  this  reference  should  bedetermlned  bytheoourt; 
.  and  be  allowed  out  of  these  proceeds  of  sale." 

From  an  order  confirming  a  report  of  the  referee  In  accordance  with  hii 
opinion,  determining  the  rights  as  to  the  fund  in  the  bands  of  the  receiver, 
the  Judgment  creditor  appeals. 

Argued  before  Van  Bkunt,  F.  J.,  and  Brady  and  Damikls.  JJ. 

Z.  3.  Sampson,  for  judgment  creditor.  J.  S.  Bmnoorth,  for  the  general 
creditors.   Batch  &  fforren,  for  the  receiver. 

Tan  BBrNT,  P.  J.  We  think  the  order  appealed  from  should  be  afflrmed» 
for  the  reasons  stated  by  the  referee  In  his  oj^nion,  with  $10  costs  and  di>* 
bnrsements.   All  concur. 


(Supreme  Court,  Otfiwrttl  Tsrm,  Third,  Depaiittnimt.  September  96, 1800L) 
Sar-Orr  um  CouKmi-Cunc— Wttisr  Allowablb. 

In  an  action  for  the  prloe  of  lumber  sold  and  deUvered,  the  uewer  aUeoed  that, 
after  defendant  bad  contracted  with  a  third  person  to  build  a  house,  ptainwl  agreaa 
to  tell  and  deliver  to  him  certain  lumber  on  or  before  a  specified  date:  that,  more 
than  a  mocth  after  that  date,  plaintiff,  under  such  contract,  delivered  to  defend- 
ant lumber,  part  of  which  defendant  returned  as  not  of  the  Idnd  and  qnatl^  ealled 
foe  by  the  contract;  and  that,  because  the  lumbar  was  not  deUvered  at  um  tfin 
agreed,  defeodant  was  compelled  to  pay  damages  for  fallore  to  oomplete  the  hcraas 
in  time,  for  which  he  set  up  a  oountor-claioL  There  was  no  proof  that,  at  the  date 
fixed  for  delivery,  the  lumoer  was  worth  more  than  the  agreed  price.  H^eld,  that 
a  verdict  was  properly  directed  for  plaintiff  for  tbe  price  or  the  lumber  retained  bj 
defendant,  as  the  dama|;es  claimed  by  defendant  were  not  shown  to  be  the  dii«ot 
oofuequenoes  of  plaintiff's  default,  or  to  have  been  In  contemplaUon  of  the  parties, 
and  ttie  acceptance  of  a  part  of  the  lumber  after  the  time  fixed  for  dellveiy  of  tbe 
whole  was  a  waiver  of  a  strict  performance  as  to  time. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Eagle  Square  Manufacturing  Company  against  George  M.  An- 
drew for  the  price  of  certain  lumber  sold  and  delivered  by  plaintiff  to  detend- 
ant.   At  the  trial,  the  court  directed  a  verdict  for  plaintiff.   From  the  judg- 
ment entered  thereon,  defendant  appeals. 
Argued  before  Lba&ned,  F.  J.»  and  Lamdon  and  MathaiI(  JJ» 
Jir.  C.  Moakt  for  appellant.       B,  Wellingtont  for  respondent. 

Math  AM,  J.  This  is  an  appeal  from  a  Judgment  entered  upon  a  verdict 
of  a  jury,  rendered  under  the  direction  of  the  judge  at  the  circuit.    The  ac- 
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tlon  was  for  a  qotntf  ly  of  lamber  told  and  deUvered  by  the  plalnUff  to  the  de- 
fendant. The  complaint  set  oat  la  detail  tbe  Items  of  lumber  delivered,  and 
the  date  of  delivery* — the  items  of  lamber*  as  agreed,  amounting  In  tbe  ag- 
gregate to  $300,  crediting  tbe  items  not  furnished  at  $10.24i  aUo  a  portion 
returned  at  $2.10, — and  demanded  Judgment  for  a  balance  of  $278.57.  Tbe 
answer  alleges  that  the  defen<lant  was  a  builder,  had  made  a  written  contract 
to  build  a  bouse  for  one  Hull  and  have  tbe  same  completed  at  a  time  stated 
in  the  contract;  and  that,  after  the  contract  with  Hull,  he  and  the  plalntifF 
made  an  agreement  that,  in  eunsiderntion  of  $300  thereafter  to  be  paid,  tbe 
Idaintiff  agreed  to  manufacture,  sell,  and  deliver  to  the  defendant,  at  Hoos- 
idc  Fails,  s.  Y.,  on  or  before  October  15, 1888.  a  certain  number  of  window- 
frames,  doors,  and  door-frames,  blinds,  mouldings,  rails,  and  other  flnlsh- 
ing  building  materlali  and  that  under  such  contract  the  plaintiff,  on  or  about 
tbe  17th  of  November,  1888,  delivered  a  certain  amount  and  quantity  of  ma- 
terial, wliiGh  is  the  same  and  all  the  items  mentioned  In  the  complaint  under 
date  of  November  17,  1888.  Tbe  answer  then  alleges  that  the  material  was 
not  of  the  kind  and  quality  called  for  by  the  contract,  and  that  a  quantity  of 
the  same  was  returned.  Tbe  answer  also  alleges  damage  by  reason  of  de- 
fendant and  his  employes'  being  compelled  to  remidn  unemployed  for  want 
of  such  timber,  and  by  being  compelled  to  pay  damage  for  not  completing 
building  in  time,  which  is  all(>ged  as  acounter-cluira.  On  the  trial  tbe  plain- 
tiff proved  the  sale  and  delivery  of  the  lumber  substaotially  as  alleged  in  the 
complaint.  The  defendant  Bought  to  prove  that,  by  reason  of  plaintiff's  fail- 
ure to  deliver  the  lamber  on  or  before  the  ISth  of  October,  he  was  required 
to^  and  did,  pay  damagee  to  Hull  for  failure  to  complete  her  house  at  the 
stlpuhited  time,  which  evidence  was  excluded  on  plaintiff's  objection.  There 
was  no  proof  that  the  lumber  was,  on  tbe  15th  of  October,  worth  more  than 
it  was  agreed  to  be  delivered  for,  nor  was  there  any  legal  evidence  proving 
the  matters  set  up  as  counter-cUimi  or  recoupment  of  the  plaintiff's  cliUm. 
We  think  the  defendant  under  the  pleadings  and  proofo  failed  to  establish  any 
legal  defense  to  the  plaintiff's  claim,  or  any  part  of  the  same. 

Tbe  uswer  does  not  allege  that  defendant's  contract  with  Hull  was  any  part 
of  the  contract  of  purcbaaeof  lumberof  tbe  plaintiff,  or  that  plaintiff,  byagre^ 
ing  to  deliver  the  lumber  by  tbe  15th  of  October,  assumed  any  part  of  defend- 
ant'a  obligation  under  bis  contract  with  Hull.  Taking  the  agreement  as  al- 
leged and  proved  by  the  defendant.  It  was,  at  most,  only  an  agreement  to  s<^ 
and  deliver  to  the  defendant,  by  the  15th  of  October,  $300  worth  of  lumber 
and  building  material  of  a  specified  kind.  That  being  bo.  It  cannot,  I  think, 
be  Bucoessfully  maintained  that  the  defendant's  liability  to  Hull  under  bis 
contract  with  h^,  and  the  damages  for  a  breucb  of  that  contract,  are  the  direct, 
natural,  and  proximate  consequences  of  plaintiff's  failure  to  deliver  the  ma- 
terial at  the  time  Qxed  in  bis  agreement  with  the  defendant,  such  damages 
not  being  In  contemplation  of  the  partiee  at  the  time,  and  consequently  form- 
ing no-  part  of  the  agreement. 

In  Sedgwick  on  the  Measure  of  Damages,  page  58.  the  rule  is  stated  as  fol- 
lows: "In  regard  to  contracts  It  is  sometimes  said  that  the  defendant  shall  be 
held  liable  for  those  damages  only  which  both  parties  may  be  fairly  supposed 
to  have  contemplated  at  tbe  time  of  entering  Into  the  agreement  as  likely  to 
result  from  it, "  In  Latorence  t.  Wardtoell,  6  Barb.  425,  cited  by  the  defend- 
ant, the  court  says:  "The  general  rule  in  reference  to  damagee  is  that  they 
most  t>e  the  natural  and  proximate  consequence  of  the  act  complained  of;" 
and  in  the  same  case  the  court  quotee  with  approbation  the  rule  as  follows: 
**Tbe  loss  in  any  speculation  or  enterprise  In  which  a  party  may  have  em- 
barked, relying  on  the  proceeds  to  t>e  derived  from  the  fulflllment  of  an  exist- 
ing contract,  constitutes  no  part  of  the  damage  to  be  recovered  In  case  of 
breach.  So  a  good  bargain,  made  *  *  *  confiding  In  tbe  vendor's  prom- 
ise to  deliver  the  article.  Is  a  consideration  always  excluded  as  too  remote  and 
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contingent  to  affect  the  question  of  damages. "  Set* ,  also,  CasHdy  v.  Le  FwrSt 
45  K.  Y,  568.  The  rule  seems  well  settled.  In  aettons  for  breach  of  contracts 
for  the  sale  and  delivery  of  personal  property  at  a  given  time,  that  the  meas- 
ure of  damage  is  the  difference  between  the' contract  price  of  the  chattel  and 
its  value  on  the  day  on  which  the  contract  is  to  be  performed.  Matterton  r. 
Mayor,  ete.,  7  Hill.  62;  Pamona  v.  Sutton,  66  N.  Y.  92.  In  ArtMtronff 
Ptrey,  5  Wend.  588,  the  court  says:  **When  the  action  Is  for  the  breach  of 
contract,  and  no  special  damages  are  stated  in  the  declaration,  the  plaintiff  is 
confined  in  his  recovery  to  such  only  as  naturally  arise  from  the  breach  com- 
plained of;  but,  if  the  damages  claimed  do  not  naturally  arise  from  that  fact, 
they  cannot  be  recovered  unless  they  are  puticultirly  slated  in  the  declaration, 
and  not  then  if  they  are  not  proximate.  **  Even  if  the  damages  claimed 
could  be  considered  consequential  upon  the  ftiilure  of  the  plaintiff,  thej  must 
In  such  case  be  specially  alleged  in  tiie  answer,  before  proof  is  admbslble. 
This,  we  think,  the  answer  teils  to  do  with  snflBelent  deflnlteness.  It  does 
not  allege  that  the  materials  contracted  for  could  not  be  obtained  In  the  vi- 
cinity, nor  was  there  any  proof  offered  to  prove  that  tact*  If  then  was  such 
market,  and  they  could  have  been  obtained  with  reasonable  facility,  then  the 
delay  set  up  in  the  construction  was  not  the  direct  or  proximate  reenlt  of  tbe 
plaintiff's  delay  to  deliver  the  articles,  but  the  result  of  the  deCsndant's  fail- 
ure to  go  Into  the  market  and  fnmlsh  himself  with  the  goods,  In  which  case 
consequential  damages  could  not  be  recovered,  and  the  burden  was  dearly 
upon  the  defendants  to  allege  and  prove  the  fwtB  mtitllng  him  to  recover 
such  damages,  and  if  he  ftul  to  do  so,  the  ordinary  measure  of  difference  of 
value  between  the  time  of  contracting  and  the  time  of  delivering  is  tbe  fall 
measure  of  damages.  Paraona  v,  Sutton,  66  N*.  T.  92.  In  this  case  tbne  la 
no  proof  uf  any  difference  In  value  between  those  times,  and  ounseqnently  no 
damage  is  proved. 

But,  aside  from  tbe  rules  we  have  discussed  upon  tbe  question  td  damage, 
we  think  the  acceptance  of  a  portion  of  this  lumber,  after  the  time  fixed  for 
the  delivery  of  tlie  whole,  was  sncli  a  waiver  by  defenctent  of  a  strict  per- 
formance as  to  time  as  to  make  defendant  liable  In  tlila  action  fbr  tbe  lumber 
received  and  retained,  and  that  was  the  amount  for  which  the  court  directetl 
a  verdict.  In  Bailey  v.  Railroad  Co.,  18  Barb.  120,  the  plaintiff  contracted 
to  deliver  a  quantity  of  iron  at  a  partlcuhtr  time,  and  failed  to  do  so,  but  de- 
livered a  part  of  it  after  the  time,  and  It  was  received  by  the  defendant.  Tbe 
court  held  that  the  acceptanceof  apartof  the  iron  after  tbe  time  was  a  waiver 
as  to  time,  and  upon  that  subject  use  this  language:  "The  defendant,  by  ac- 
cepting part  of  the  iron  out  of  time,  and  without  objection,  waived  the  part 
of  Uie  contract  which  required  that  portion  to  be  delivered  In  due  time,  or 
admitted  that  it  was  delivered  as  soon  after  that  as  practicable.  **  In  eitlier 
case  they  were  bound  to  pay  for  the  amount  delivered.  We  think  the  case  at 
bar  is  sniratantlally  on  this  point  like  Bailey  v.  Railroad  Co.,  tupra.  On  the 
whole  we  think  the  learned  trial  judge  was  right  in  directing  a  verdict,  and 
that  the  judgment  on  the  same  should  be  affirmed.   Judgment  affirmed,  with 

OOBtS. 


(Supreme  Court,  Gtneral  Term,  TMrd  Department  September  25, 1800.) 

Bbsaoh  of  MARaii.GB  Faomsa— BvtDBNcK. 

In  an  action  for  breach  of  oromite  of  marriaKO.  plaintiff  testified  to  promises  by 
defendant  to  marry  her.  made  In  March,  1888,  and  sabaaqaently,  which  defendant 
denied.  There  was  evidence  tbaU  from  April  to  December  of  taa  same  Tear,  de- 
fendant visited  frequently  at  plaintiff's  bonse,  bis  vitdts  beoomiDg  leas  frequent 
after  Angnst;  that  he  went  with  pbdntlff  to  entertabunents;  that  abe  rode  out 
with  him;  and  that  he  gave  her  a  few  trifling  presents.  It  also  appeared,  however, 
that  daring  aU  that  time  they  were  Indulging  In  illicit  sezoal  interoourse;  that  de- 
fendant, when  visiting  pl^ntifC,  often  remained  all  night,  tbey  spending  the  n^bt 
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In  ■  room  bv  themBelTet-,  and  that,  in  October  of  that  j«ar  and  from  December  to 
May  fallowing,  plaintiff  wrote  to  defendant  leveral  letters  In  wblch  abe  informed 
falmof  berprenianoTbrbim,  and  asked  his  advloe  and  uslstanoe  to  be  feUered 
from  it,  bnt  did  not  dalm  or  refer  to  any  promise  of  narriaffe  bjr  bim,  and  In  one  of 
them  referred  to  his  Intimacy  with  other  girls  without  claiming  any  right  to  bis 
society,  althouffb  urging  him  to  visit  ber.  HeJd,  that  the  evidence  did  not  Jnstify 
tbe  jarv  in  finding  a  promise  of  marriage,  and  that  a  verdlot  for  plaintiff  must  be 
set  aslae  as  agsinst  tne  weight  of  evidence. 

Appeal  from  circuit  court,  SnlllTan  county. 

Action  for  breach  of  contract  of  marriage.  From  a  judgment  entered  upon 
a  TOtjlct  for  plaintlfr.  and  from  an  order  denying  his  motion  for  a  new  trial, 
defendnnt  appeals. 

ArgQpd  before  Learned,  F.  J.,  and  Landon,  J. 

T.  F.  Bush,  {Alpheui  Potti,  of  connBel,)  for  appelbutt.  T,  A.  Read,  fm 
Tespondent. 

Lbabned,  p.  J.  Ko  error  of  law  was  committed  by  the  learned  justice  on 
the  trial  of  this  case.  No  exception  was  taken  to  the  charge,  and  hardly  an 
exception  to  the  rulings.  But  the  verdict  of  the  jury  is  contrary  to  evidence, 
and  must  be  set  aside.  The  action  is  for  breach  of  contract  of  marriage.  At 
the  time  of  the  alleged  contract,  the  plaintiff  was  a  girl  of  19,  the  defendant 
4  yeHTA  ulder.  There  had  been  illicit  connection  between  the  parlies  for  a 
considerable  time,  and  the  important  quntion  is  whether  there  ever  had  been 
any  contract  of  marriage.  It  is  a  t-ase  where  tlie  sympathy  of  the  jury  is 
likely  to  be  excited,  and  where  they  may  easily  feel  disposed  to  make  the  de- 
fendant pay  fur  the  illicit  connection  without  ciiref  ully  weighing  the  proof  as 
to  tlie  existence  of  a  contract.  It  is  quite  luitural  tliat  a  Jury  may  think  it 
right  that  the  defendant  should  compensate  the  plaintiff  for  having  yielded  to 
him,  even  though  neither  party  contemplated  marriage.  But  no  right  to  re- 
cover can  exist,  without  proof  of  the  alleged  contract,  and,  as  in  ail  cases,  it 
rests  with  the  plaintiff  to  establish  that  contract  by  a  preponderance  of  evi- 
dence. The  plaintiff  testifies  to  a  private  conversation  between  plaintiff  and 
defendant,  onSunday  night,  in  March,  1888,  in  the  bedioum  in  her  house,  in 
which  he  asked  her  to  marry  him*  She  promised  au  answer  on  Wednesday, 
and  then  did  give  an  afflrmalive  answer.  She  testifies  to  other  similar  prom- 
ises on  his  part.  All  of  this  the  defendant  denies.  The  parties  are  equally 
interested  pecuniarily.  The  plaintiff  more  interested  so  far  as  reputation 
goes.  From  April  to  December.  1888.  the  parties  had  illicit  intercourse. 
During  a  part  at  least  of  that  time  the  defendant  visited  frequently  at  plain- 
tifTs  house;  occasionally  went  with  her  to  entertainments  as  he  had  done  pre* 
viously.  She  rode  with  him.  He  gave  her  a  few  trilling  presents.  His  vis- 
its became  lees  frequent  after  August,  1888.  The  plaintiff  claims  that  these 
evidences  of  defendant's  fondness  for  ber  corrol)urate  her  story. 

Undoubtedly,  where  the  intercourse  between  u  young  man  and  a  young 
woman  is  pure  and  moral,  such  facts  as  are  above  stated  are  evidence  tend- 
ing to  show  that  there  exists  between  them  an  intention  of  marriage.  These 
indications  of  pleasure  in  the  company  of  each  other,  and  of  affection  for  each 
other,  are  often  the  prelude  to  marriage,  and  therefore  give  some  evidence  of 
the  expectation  of  the  parties  that  that  will  be  the  result.  But  the  force  of  such 
circumstances  is  greatly  weakened  when  the  parties  are  all  the  time  indulg- 
ing in  illicit  sexual  intercourse.  Such  indulgence  accounts  for  the  frequent 
visits,  and  for  the  excursions  and  the  going  tugether  to  places  of  entertain- 
ment, and  is  abundant  reason  for  prttsents  far  more  valuable  than  were  proved 
in  this  case.  There  is  testimony  that  a  cousin  of  defendant  and  the  defend- 
ant used  to  come  together  to  visit  at  plaintiff's  house;  that  when  this  cousin 
and  defendant  were  there,  in  March.  1888,  they  began  to  "divide  company;** 
that  "the  boys  would  stay  there  all  night;"  that  plaintiff  and  defendant 
would  spend  the  night  in  a  room  hy  themselves.   "The  boiys  would stqr  there 
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till  oar  folks  got  up  in  the  morning. 


41 


They  would  stay  with  UBall  night  as 


often  aa  twice  a  week."  Testimony  like  tiiia,  tiikeii  in  connection  with  tito 
undisputed  sexual  intercourse  of  plaintiCt  and  defendant,  greatly  wealtensthe 
force  of  the  alleged  corroborating  tacts.  But  tliere  are  still  other  matters  to 
be  considered.  From  October,  1888,  to  May,  1889,  the  plaintiff  wrote  defend- 
iint  some  dozen  letters  whicii  are  given  in  evidence.  Five  of  these  are  long. 
ThiTe  is  u  good  deal  of  brightness  in  these  letters,  sliowing  that  the  writer  is 
not  stupid  or  ignorant.  From  the  letter  of  October,  it  appears  that  plaintiff 
})ad  been,  or  thought  she  bad  been,  pregnant;  that  she  "read  the  doctor  book, 
got  tbe  stuff  and  took  it,  and  saved  you  [defendant]  from  worrying  and  think- 
ing anything  about  it."  She  urges  defendant  to  come  and  see  her»  and  says: 
"Are  you  afraid  I  have  got  any  disease?  Is  that  the  reason  70a  won*t  eomeP 
X  ain't  l)een  with  anybody  but  you,  and  you  know  it.** 

The  defendant  testifies  that  she  thinks  she  became  pregnant  December  6. 
1888.  This  was  the  second  time.  On  the  14th  of  ttiut  month  she  writes  a 
long  letter  to  defendant,  urging  him  to  come  and  see  her,  and  stating  that 
he  said  she  had  a  disease,  and  denying  this.  Another  letter  In  the  same  month 
is  similar  in  character,  telling  him  also,  in  substance,  that  she  fears  she  is 
pregnant,  but.  if  so,  she  will  get  scmiething  and  not  bring  him  out.  Letters 
of  January  and  of  February  are  to  tbe  same  efffct,  indicating  the  progress  of 
pret;nnncyt  and  the  plaintiff's  desin  to  be  relieved  from  it,  and  asking  de- 
fendant to  come  and  see  her.  In  the  letter  she  says:  "I  ain't  liad  no  ntcket 
since  I  was  with  you.  I  got  that  way  awful  easy,  bnt  we  both  lay  there  al- 
most asleep."  "lainHdoing  this  to  keep  yon  from  going  with  anybody  else.** 
It  is  not  dllflcult  to  understand  the  meaning  of  these  sentences.  It  is  Incred- 
ible that  she  should  have  written  thus  to  a  man  whom  she  wsa  «igi^ed  to 
marry.  A  letter  of  March  urges  defendant  to.  come,  and  says  will  get 
out  of  the  trouble  without  bringing  you  out  If  I  can."  Aletterof  April  says, 
"I  have  got  to  do  something  or  liave  tbe  kid  in  Aiigu^"  "I  never  asked 
you  to  marry  me  or  won't.**  "Yon  made  me  Oilnk  yon  did  [care  forme]  an- 
til  you  got  me  In  trouble,  and  now  yon  don't  care.**  Another  extract  from  m 
May  letter  is:  **Tou  write  and  tell  me  what  I  had  better  do.  Ton  know  what 
is  up  with  me,  and  I  went  to  Mlddletpwn,  and  was  examined*  I  am  in 
trouble,  and  the  doctor  won't  operate  until  you  uy  so.**  From  one  end  to  the 
otiier  of  these  letters  there  Is  not  a  word  and  not  a  hint  that  tbe  defendant 
had  ever  promised  to  marry  the  plaintiff.  It  is  Incr^ble  that  •  girl,  know- 
ing that  she  WHS  pregnant,  and  claiming  that  the  defendant  was  the  cause, 
asking  his  assistance  and  advice,  should  nerer  hare  hinted  at  his  {Homise  of 
marriage,  if  such  promise  had  been  made.  AU  these  lettersaie  snob  as  would 
be  written  by  a  glri  to  one  who  had  caused  her  pregnancy  under  no  prtunise 
whatever.  If  there  had  been  any  contract  of  marriage,  she  would  unques- 
tionably have  maintained  it.  She  would  have  based  upon  it  the  most  ui^nt 
appeal  tbat  he  should  now  fulfili  the  promise  under  wliich  she  had  submitted 
to  him.  Instead  of  that,  she  refers  to  defendant's  intimacy  with  other  girls, 
saying  In  one  letter  that  he  had  stayed  with  one  girl  tiiree  timea  through  the 
week,  and  tiiat  "you  must  use  her  better  than  yon  have  me."  That  is  not 
the  language  of  a  girl  to  an  affianced  lover.  She  does  not  pretend  to  any 
claim,  as  a  right,  to  defendant's  society  and  attention.  Only  she  asks  him  to 
continue  bis  visits,  since  she  had  permitted  him  such  favors.  We  cannot 
read  these  letters,  from  which  we  have  given  but  a  few  extracts,  without  see- 
ing clearly  in  them  a  complete  refutation  under  the  plaintiff's  own  band  of 
tlie  daim  set  up  in  this  action.  The  rest  ot  the  letters  are  of  the  same  char- 
acter with  tiiese  extracts,  so  far  as  they  show  the  nature  of  tbe  Intraeonrse  be- 
tween the  parties. 

We  have  nothing  to  say  In  justification  of  what  the  defendant  has  done. 
How  great  the  wrong  was  to  the  plaintiff  we  do  not  know.  Whether  she  was 
vtrtuons  np  to  the  time  of  her  acqnainbutce  wiUi  him  it  is  not  tm  ns  to  de- 
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termine.  In  tlie  case  of  such  illicit  connection,  the  shame  and  mortiflcation 
always  fall  on  the  woman,  and  the  man  goes  free,  unless  there  was  a  promise 
of  marrisfie.  And  the  only  question  before  us  is  whether  the  jury  were  jus- 
tiSed  ia  flnding  such  promise.  For  ttie  reasons  which  are  above  outlined  we 
lire  satifl&ed  that  the  evidence  did  not  support  the  verdict,  and  that  the  ver- 
dict was  contrary  to  the  weight  of  evidence.  The  jndgment  and  order  must 
be  reversed,  and  a  new  trial  granted,  upon  the  payment  by  the  defendant  to 
the  plaintiff  of  the  cost  and  disbursemenls  of  the  trial,  and  of  the  costs  and 
disbursements  of  tlie  appeal. 


(Supreme  Oowrt,  Oeneml  Term,  Third  Department  September  W,  ISOOi) 

L.  Btidbncb— Books  or  Acooont. 

To  establish  a  coanter-clslm  for  pxids  sold  and  delivered,  defendant  and  two  oth- 
ers, (one  of  whom  was  his  book-kewer,)  teattflod  that  theydeUverediroods  to  plain- 
tiff, though  none  of  them  oould  stMe  the  speclflo  articles ;  that  a  hook  of  acooaot 
WM  kept  on  which  items  ddlivered  by  the  book-keeper  were  entered  hy  her,  and 
those  delivered  by  the  others  were  entered  by  them  on  slips  of  paper  from  whiok 
the  book-keeper  entered  them  on  the  book;  and  another  witness  testified  that  he 
had  dealt  with  defendant,  and  settled  from  his  book,  and  that  be  kept  honest  ao- 
ooonta.  Metdt  that  the  book  was  not  admissible  in  evideuoe. 

%  TbIAIt- OBlBCnOKS  TO  SVIDIXOB. 

A  book  of  account,  offered  in  evidence  without  proper  preliminary  prot^  bmj  be 
excluded  on  a  mere  general  objection,  as  no, form  of  ohjectim  ooold  enable  the 
party  to  supply  snob  preliminary  proof. 

Appeal  from  Albany  county  court. 

Action  by  James  J.  Dooley  against  Arthur  Moan,  brought  before  a  jiutloa 
of  the  peace.  Defendant  pleaded  a  counter-clalm  for  goods  sold  and  deliv- 
ered, part  of  which  was  allowed  by  the  justice,  and  the  jndgment  thereon  was 
Hfflrmed  by  the  county  court  on  appeal.  From  the  judgment  of  afflrmance  by 
the  county  court,  plaintiff  Hppeals. 

Argued  before  Lsabned.  P.  J.,  and  Lahdon  and  Matbah,  JJ. 

Doyle  <£  Fitttr  for  appellant.        D,  Niver,  for  respondent. 

htATBAU.  J.  This  is  an  appeal  from  the  judgment  of  tbe  county  court  of 
Albany  county,  affirming  a  judgment  of  u  justice  of  the  peace.  The  action 
was  for  work  and  labor.  The  answer  adibitted  tbe  plaintiff's  claim,  and  set 
up,  by  way  of  set-off  or  counter-claim,  an  account  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  defendant  to  plaintiff.  On  the  trial  before  the 
justice,  tbe  defendant  claimed  and  was  awarded  the  afllrmatlve  of  the  Issue, 
and,  to  establish  his  counter-claim,  proved  that  he  was  a  merchant,  and  as 
such  sold  and  delivered  goods  to  the  plaintiff,  some  of  which  were  delivered 
to  plaintiff's  wife  and  chiliiren.  The  plaintiff's  claim,  as  alleged  and  proved, 
amounted  to  $96.39,  which  was  not  controverted  by  the  defendant.  The  de- 
fendant's account,  afl  claimed,  amounted  to  888.68,  some  of  which  was  for 
intoxluating  liquors.  It  seems  substantially  conceded  by  the  learned  counsel 
on  either  side  that  $5  was  deducted  by  the  justice  for  liquors  embraced  In 
the  acoount,  and  the  balance  ot  983.68  allowed  and  deducted  from  the  plain- 
tiff's claim  of  $96.39,  leaving  a  balance  of  $12.71  in  favor  of  tbe  plaintiff  for 
which  the  justice  rendered  judgment  with  costs.  The  evidence  shows  that 
the  defendant,  his  niece,  Annie  Moan,  and  her  sister,  filary  Moan,  delivered 
goods  to  the  plaintiff  and  his  family.  Annie  was  his  book-keeper,  and  made 
aJI  of  the  entries  In  the  book  of  account  put  in  evidence.  I^one  of  these  per- 
sons (who  were  all  sworn  as  witnesses)  could  state  the  speclflc  articles  deliv- 
ered by  them.  When  items  were  delivered  by  the  book-keeper,  she  made  the 
entries  upon  the  book  direct,  and  when  delivered  by  the  others  the  practice 
was  to  enter  them  on  slipsof  paper  and  place  them  on  tbe  desk,  and  the  book- 
keeper would  enter  them  on  the  book.  The  defendant  proved  by  one  witness 
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that  he  had  dealt  with  defenilaiit,  and  settled  from  hia  book,  and  be  kept  hon- 
est accounts.  The  only  evidence  of  the  items  and  amount  of  the  defendant's 
account  was  from  the  Ixwk  kept  in  the  manner  above  Indicated.  There  was 
but  one  book  on  which  the  entries  were  made,  which  on  the  trial  was  called 
the  ledger.  This  book  was  offered  and  received  in  evidence  on  the  trial  un- 
der the  plaintiff's  objection.  We  think  its  receipt  was  errort  for  which  the 
Judgment  sliould  be  reversed. 

It  is  true  that  the  objection  was  not  speciflcaUy  taken  that  the  proper 
foundation  had  not  been  laid  for  its  introduction;  but  it  was  objected  to  aa 
iooompetent,  illegal,  and  Improper,  and  it  is  quite  apparent  tbat  no  form  of 
objection  could  have  enabled  the  defendant  to  have  supplied  the  proof  neces- 
sary to  make  tbls  book  competent  evidence  within  the  established  rules  of 
law  allowing  boolcs  of  accounts  as  evidence.  13efore  parties  were  permitted 
to  be  witnesses  In  their  own  behalf,  books  of  account  of  a  party  wbo  kept  no 
clerk  were  itdmitted  from  necessity,  where  tbey  were  verlQed  and  authenti- 
cated in  a  given  way;  and  the  method  of  authentication  was  definitely  stated 
in  Vosburgh  v.  Thayer,  12  Johns.  462,  and  tbat  rule  has  been  rigidly  adhered 
to,  where  books  of  account  have  been  offered  as  evidence  of  the  transactions 
of  parties,  as  distinguished  from  memoranda  to  refresh  the  recollection  of 
witnesses.  To  make  books  competent  evidence  under  that  rule,  the  party 
seeking  to  use  them  must  prove,  (1)  that  the  party  keeps  no  clerk;  (2)  that 
some  of  the  articles  charged  in  the  account  have  been  delivered;  (3)  that  the 
hooka  produced  are  the  account  books  of  the  party;  (4)  hemust  prove  by  some 
witness  who  has  dealt  with  him,  and  settled  with  him  from  such  books,  that 
he  kept  fair  and  honest  accounts;  upon  sucli  proof  the  boolt  became  com- 
petent evidence  for  the  consideration  of  the  court  or  jury.  This  rule  has  not 
been  cbaoKed  or  relaxed  by  any  of  the  legislation  making  parties  competent 
witnesses  in  their  own  behalf,  or  by  any  judicial  determination  to  which  our 
attention  has  been  directed.  In  Knight  v.  Cunnington,  6  Hun,  100,  it 
was  held  tliat  the  books  of  a  physician  were  ni)t  competent  evidence  for  him 
unless  he  first  prove  the  entries  were  made  by  him,  that  he  kept  correct  lx>oks, 
and  tbat  others  have  dealt  and  settled  with  him  from  these  books.  In  Gnuld 
V.  Conway,  59  Barb.  355,  it  was  held  tbat,  where  entries  were  reported  by  a 
salesman  and  entered  hy  a  book-keeper  on  the  book,  the  book  did  not  prove  t-he 
entries  unless  verified  by  the  evidence  of  the  salesman  in  connection  with  the 
book.  In  Ives  v.  Waters,  30  Hun,  298,  the  rule  laid  down  in  Voahurgh  v. 
Thayer,  supra,  was  reaffirmed,  and.it  was  held  that  books  of  account  were 
not  competent  evidence  when  one-fourth  of  the  entries  were  In  the  plaintiff's 
handwriting,  and  three-fourths  in  that  of  a  clerk.  In  Beatty  v.  ClarJc,  44 
Hun,  126,  the  court  says:  "To  enable  a  party's  own  book  of  accounts  to  be 
put  in  evidence  in  bis  favor,  the  rule  aa  stitted  Vosburgh  v.  Thayer,  12  Johns. 
462,  and  as  it  still  exists,  is  that  a  foundation  must  be  laid  for  their  adrais- 
sion  by  proving  that  be  had  no  clerk;  that  some  of  the  articles  charged  had 
been  delivi  red;  that  the  books  produced  are  the  account  books  of  the  party; 
and  that  he  keeps  fair  and  honest  accounts;  and  this  must  tw  done  by  those 
who  have  dealt  and  settled  with  him."  Many  of  these  conditions  have  not 
lieen,  and  could  not  be,  complied  with  In  this  case,  as  the  defendant  kept  a 
clerk,  and  the  txraks  were  not  in  his  handwriting,  nor  was  any  portion  of  the 
same.  But  it  is  ur^ed  by  the  learned  counsel  for  the  respondent  that  the 
books  in  this  case  were  competent  evidence  under  the  decisions  In  from 
Lecy,  1  Hull,  171;  Mayor,  etc.  v.  Second  Ate.  li.  Co.,  102  X.  T.  572,  7  N. 
E.  Kep.  905;  Halsey  v.  Siuiebaugh,  15  N.  Y.  488;  Jiussell  v.  Railroad  Co., 
17  N.  Y.  140;  Philbin  v.  Patri':k,  6  Abb.  Pr.  (N.  S.)  287;  and  Marcly  v. 
ShtUts,  29  N.  Y.  346.  But  in  these  cases,  the  iMoks  and  the  entries  were 
used  as  memoranda  to  refresh  the  recollection  of  witnesses  who  made  or 
were  cognizant  of  the  entries  at  the  time  they  were  made,  and  eould  swear 
that  they  knew  them  to  be  correct  when  made.    In  such  case.  It  la  the  re- 
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freshed  recollection  of  the  witnesa,  aud  not  the  abstract  evidence  of  the  books 
of  account,  that  conBtilutts  the  proof.  In  Krom  v.  L&oy,  supra,  the  witness 
made  the  entries  and  knew  them  to  be  correct  at  the  time,  both  as  to  fact  and 
price  charged,  but  coald  not  state  them  on  trial  without  reference  to  the  book ; 
held  competent  for  him  to  read  from  the  book.  In  Mayor,  etc.,  v.  Seoomi 
ADe.  R,  Co.,  tupra,  where  the  tlrae-kee(>er  deliveted  statement  of  time  daily 
to  the  book>keeper.  who  entered  the  time  as  reported,  both  swearing  to  the 
Mccuracjr  of  the  part  performed  by  them  respectively,  but  neither  having 
knowledge  of  the  accuracy  of  the  facts  stated  by  or  acta  done  by  the  other, 
the  book  was  received  and  read  in  evidence,  and  It  was  held  no  error.  But 
this  was  bnt  the  veriBcation  of  a  memorandum  which  could  not  err  unless 
one  or  the  other  of  the  witnessess  swore  falsely.  It  falls  far  short  of  sus- 
taining the  admissibility  of  the  book  put  in  evidence  in  the  case  at  bar.  In 
HuUey  v.  Sinsebaugh,  supra,  it  Is  hdd  "that  an  original  memonmdum  made 
by  a  witness  presently  after  the  fact  noted  In  it  transpired,  and  proved  by  the 
same  witness  at  the  trial,  may  be  read  by  him  as  evidence  to  the  jury  of  the 
fact  contained  in  the  memorandum,  although  the  witness  may  have  totally 
forgotten  such  fact  at  the  time  of  the  ti-ial."  This  is.u  familiar  doctrine,  but 
it  is  00  aatboilty  for  the  introduction  of  the  defendant's  books  at  account  In 
the  cose  at  bar.  In  Suasell  v.  Railroad  Co.,  17  N.  Y.  140,  it  was  held  com- 
petent for  a  witness  wiio  made  a  correct  memorandum  of  an  event  at  thetime 
of  the  occurrence,  which  be  knew  at  the  time  to  be  correct,  bat  which  he 
could  not  then  recollect,  after  reading  the  memorandum,  to  read  It  in  evi- 
dence; bnt  It  win  be  observed  that  the  memorandum  was  of  an  act  or  event 
known  to  the  witness  at  the  time  it  occurred,  and  not  oommnnicated  by  an- 
other. In  Fhitbin  t.  PaMok,  tupra,  the  witness  testified  that  the  entries 
were  made  when  the  articles  were  delivered,  in  the  course  of  bis  business  as 
the  boiric-keeper  <tf  the  plidntiif.  He  did  not  recollect  the  delivering  of  the 
artidest  but  was  only  able  to  slate  what  articles  were  actually  delivered,  from 
having  made  oliargea  In  the  scrap-book.  They  were  made  about  the  time  of 
tlieduivery.  and  his  evidence  was  properly  received  within  the  authorities 
above  referred  to. 

In  all  these  cases  it  will  be  observed  that  the  book  was  only  received  to  re- 
fresh  or  verify  the  recollection  of  the  clerk  or  book-keeper,  and  they  do  not 
come  within  the  principle  nnder  which  bocdu  <tf  accounts  are  made  comprtent 
evMenoe  for  a  paity  in  his  own  fovor.  Nor  do  we  see  that  they  In  any  way 
disturb  or  trench  upon  the  well-settled  rnto  so  long  established  tor  the  ad- 
mission of  books  of  accounts  as  evidence.  We  think  their  admission  was  er- 
ror, for  which  the  judgment  of  the  county  court  and  that  of  the  jostles  should 
be  revened.   Judgment  reversed,  wiUi  costs. 


In  re  Hoopsb's  Estate.    In  re  i^penoeb.   In  re  Hodguan. 

(Supreme  Court,  Oeneral  Term,  Third  Department.   September  35,  1890.) 

AitieKB:fT  roa  BaininT  of  CBani-roRn— Fretsrbnobs. 

Before  making  an  aMlgnmeat  for  benefit  of  creditors,  the  asBignor  bad  given  his 
mauitaory  notes  to  an  employe  for  wages  to  be  earned  by  fnture  services.  The 
latter  had  Indorsed  snd  transferred  them,  sad,  at  the  time  of  the  aasigament,  Bii6h 
notes  tor  an  amount  exceeding  the  wages  earned  and  not  paid  in  oasn  belonged  to 
third  persons;  bnt  he  afterwards  paid  the  indorsees  for  them,  and  took  them  Into 
bis  possession.  Held,  that  the  wages  so  remaining  unpaid  were  not  "setually 
owing,  ■*  within  Laws  N.  T.  1686,  o.  %8,  providing  that  '*the  wages  or  salaries  acCa- 
aUy  owlDS  to  the  employes  of  the  assignor  or  asslniors  at  the  time  at  the  assign- 
ment shau  be  preferred  before  any  other  debt, "  ena  that  the  emph^  was  not  as- 
titled  to  a  preiereDce  tberef  or. 

Appeal  from  Washington  county  court. 

Claim  filed  by  Byron  O.  Spencer,  under  a  general  assignment  by  Cliarles 
Hooper  to  Alfred  C  Hodgman  for  benefit  of  creditors,  and  heard,  by  stlpulap 
lion,  1^  the  county  judge  as  part  of  tlie  final  accounting  of  said  assignee. 
T.llii.T.a.iio.6 — 16 
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From  an  order  adjodging  claim  entitled  to  a  prefMMce.  tlw  aulgnee 
appeals. 

Argued  before  Learnkd,  P.  J.,  and  Lamdon  and  Mjlthax,  JJ. 
Toung    Kellogg,  (X.  H.  Ncrthup,  of  counsel.)  for  aK^lanU  C.  Lantinty 
JonMt  for  respondent, 

Leabkzd.  F.  J.  Alfred  0.  Hodgman  is  the  general  assignee  of  OhsrIe» 
Hooper,  for  the  ben<'flt  of  creditors.  Byron  O.  Spencer  made  a  claim  that,  as 
an  employe  ot  the  assignor,  he  was  entitled  to  a  preference  on  a  debt  of  $234. 77 
and  interest.  It  was  agreed  between  the  purtiM  that  the  matter  should 
he  heard  before  the  eouoty  judge,  and  should  be  deemed  a  part  of  the  final  ac- 
counting ot  the  assignee.  The  coanty  jodge,  on  a  hearing,  decided  that 
Spencer  was  entitled  to  a  preference  as  sncb  employe,  and  the  assignee  ap- 
peals. The  claimant  was  employed  by  the  aasignur.  and  worked  for  him  from 
April  1.  1887,  to  August  27.  1888,  the  date  of  the  HSBignment.  The  services, 
at  the  rate  agreed  on,  amounted  in  value  to  9779.82,  on  which  the  claimant 
had  received  9506.37  in  cash.  At  least  these  are  tt>e  amounts  stated  by  the 
county  judge,  and  they  are  sufficiently  accurate  for  the  present  purpose.  The 
assignment  was  made  July  27,  1888.  Previously  to  that  time  Hooper  had 
given  to  Spencer  three  notes  made  by  Hoopw,  dated  respectively  April  9, 1888, 
Uay  1. 1888,  and  May  1, 1888,  and  amoanting.  in  all,  to$432.46.  These  wen 
not  given  for  indebtedness  then  owing,  but,  as  Spencer  says,  were  accommoda- 
tion notes;  that  is,  to  be  earned  by  future  services.  Thus  It  Is  that  the  aggre- 
gate of  the  notes  and  of  the  cash  paid  exceeds  the  amount  earned  by  Spencer. 
These  notes  Spencer  Indorsed  and  transferred  a  few  days  after  be  received 
them;  and,  at  the  time  of  the  assignment  and  for  several  months  tliereafter, 
the  notes  belonged  to  other  persons.  In  January,  1889,  or  thereabouts,  th» 
claimant  paid  for  the  notes,  and  took  them  into  his  possession.  How  much 
he  paid  does  not  appear.  The  clHlmant  relies  on  chapter  283,  Laws  1886,  pro- 
vliling  as  follows:  "In  all  distribution  of  assets  under  all  assignments  made 
in  pursuance  of  this  act.  the  wages  or  salaries  actually  owing  to  the  employes 
of  the  assignor  or  assignors  at  the  time  of  the  assignment  shall  be  preferred 
before  any  other  debt." 

Kow,  the  obvious  answer  is  that,  at  the  time  of  the  assignment,  there  were 
no  wages  or  salaries  actually  owing  to  the  claimant.  Whatever  was  owing 
for  his  salary  or  wages  had  been  transferred  by  him,  and  was  owing  to  other 
parties.  It  Is  true,  as  he  claims,  that  the  notes  did  not  pay  the  original  in- 
debtedness. But  plainly  the  transfer  of  the  notes  either  transferred  the  orig- 
inal  Indebtedness  or  took  away  from  the  claimant,  for  the  time,  all  right  of 
action  thereon.  At  the  time  when  Hooper  made  his  assignment,  the  right  of 
action  on  these  notes  was  in  the  indorsees  thereof.  They,  and  not  Spencer, 
were  creditors  of  Hooper.  Now  it  is  true  that,  after  January,  1889,  when 
Spencer  had  paid  the  indorsees,  and  obtained  the  rightful  possession  of  the 
notes,  he  cuuld  have  sued  Hooper  thereon,  or  he  could  have  sued  Hooper  on 
the  original  Indebtedness,  surrendering  the  notes.  This  is  the  familiar  doc- 
'  trine  laid  down  In  Itoh  Co.  v.  Walker,  76  X.  Y.  521,  cited  by  the  learned 
county  judge.  But  that  does  not  apply  to  this  case.  Here  the  question 
is,  was  Hooper,  at  the  time  of  the  assignment,  actually  owing  to  Spencer 
the  amount  claimed.  We  are  simply  to  construe  the  exact  language  of 
the  statute,  for  unless  the  statute  gives  a  preference,  none  exists;  and  the 
statute  does  not  give  a  preference  for  wages  or  salaries  which  have  bera  trans- 
ferred, and  are  therefore  no  longer  owing  to  the  employes.  If  the  statute  had 
simply  said  that  wages  and  salaries  shall  be  preferred,  there  would  be  more 
ground  for  Spencer's  claim.  But  the  statute  goee  further  and  says  that  these 
wages  and  salaries,  in  order  to  be  preferred,  must  be  actually  owing  to  the 
employes  at  the  time  of  tlie  assignment.  Spencer's  cluim  does  not  conform  to 
this  requirement. 
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Some  other  questions  are  raised  on  the  f^peal.  It  Is  said  that  Spencer  did 
not  perform  bis  contract,  and  that  there  is  no  proof  of  the  quantum  meruit'r 
also  that  the  notes  were  accommodalion  notes,  and  he  was  to  work  them  out. 
Bat  it  is  not  neoesssrj  to  consider  these  questions.  Taking  them  in  the  view 
Boat  favorabis  to  Spencer,  we  think,  for  the  reasons  stated  alwve,  that  be  la 
not  entitled  to  a  praarence.  Ordn  zevoBed,  with  910  costs  and  Minting dls- 
bnisements. 


{Supreme  Court,  General  Term,  Third  DepartmenU   September  2S,  1890.) 

].  JVDaHRST — CORBXOnNO  iBRBOULAItlTT — NOTICB  AKS  ArriI>A.TIT. 

On  a  motioD  to  modify  a  judgment  for  irregularity,  made  od  notice  and  sIDdaTlt, 
the  requtremeot  of  Oen.  Rnle  Prac.  N.  T.  87,  tliat  "uie  noUee  or  order  ahall  spertfr 
ttie  Irreimlarity  oomplalned  of, "  1*  safOoIeiitly  oonq^Ued  with  if  ib«  Irrsfcilarity  m 
ahown  by  the  uQdavIt. 

%  MOKT01.0Ea~F0BB<XOSCBI— COSTB. 

The  report  of  tfao  referee  oa  the  trial  of  an  action  to  foreclose  a  mortgan  found 
"that  plaintiff  have  hto  coeta  of  this  aotion. "  Held,  tliat  tills  did  not  antiunlis  a 
personal  jndgment  for  ooets  agaUut  any  defendanL 
SL  Bija—SALa. 

On  foreoioanre  of  a  mortgage  of  a  tract  of  laud,  it  appeared  that  defendant  BL 
waa  eotitied,  lubjeot  to  the  mortgage,  to  a  rigbt  of  way  over  part  of  the  laud,  a 
atrip  10  feet  wide ;  that  the  title  to  suoh  strip,  subject  to  tiie  niort«rage  and  to  th^ 
TiffDt  of  way,  was  in  defendant  T.,  throueb  a  foreclosure  of  a  Juaior  mortgage; 
and  that  the  title  to  the  rest  of  the  land,  subject  to  the  mortgage,  waa  in  defendant 
C,  through  foreclosure  of  a  still  later  mortgage,  wbicb,  when  foreclosed,  did  not 
cover  the  strip.  The  conveyance  to  M.  of  the  rigbt  of  way  was  made  by  the  owner- 
of  the  land  subsequently  to  all  the  mortgages.  Held,  on  an  offer  by  H.  to  bid  enough 
to  make  the  judfnuent  and  oosts  out  of  the  land  other  than  suob  strip,  that  such 
other  part  of  the  land  shonhl  be  ordered  to  be  sold  first;  that  the  judnnent  might 
ba  modified  ao  aa  to  direct  such  order  of  aale,  onmoUonby  M.;  and  that  notice  of 
ancdi  motion  to  O.,  who  had  aot  appeared  In  the  aotion,  was  not  necessary. 

Appeal  from  special  term,  Washington  county. 

Action  by  George  H.  Case  for  foreclosure  of  a  mortgage  of  certain  land, 
against  Andrew  Traver  and  wife,  William  T.  Mannis  and  wife,  John  Case, 
and  others.  The  defendants  Traver  and  defendants  Mannis  appeared  and 
answered  separutdy.  On  trial  before  a  referee,  he  found  that  plaintiff  should 
have  jadgment  of  foreclosure  and  sale,  and  "that  plaintiff  have  his  costs  of 
this  action."  I>efendant  William  T.  Maniiis  moved  to  modify  the  judgment 
entered  on  the  referee's  report,  by  striking  out  a  part  of  It  which  made  him 
liable  personally  for  the  costs  of  the  action,  and  by  inserting  a  provision  that 
the  property  be  sold  In  two  parcels,  and  a  strip  of  the  land  over  which  he  h»d 
a  right  of  way  be  sold  second  to  the  other  part  of  the  land.  Only  the  plaintiff 
and  the  defendant  Andrew  Traver  had  notice  of  the  motion.  Raintiff  made 
a  preliminary  objection  that  the  ground  of  irregularity  complained  of  was  not 
speciOed,  aa  required  by  rule  87  of  the  General  Holes  of  Practice,  that,  "when 
the  motion  is  for  Irregularity,  the  notice  or  order  shall  specify  the  irregularity 
oomplalned  of."  The  special  term  granted  the  relief  asked.  From  Its  order 
idaintiff  appeals. 

Argued  before  Learned,  F.  J.,  aisd  Landom  and  Mathau,  JJ. 

J.  A,  Kellogg,  for  appellant.  'R.  O.  Baaeom,  {A.  D.  Wait,  of  counsel,)  for 
respondents. 

Lbarmkd.  p.  J.  The  ordsr  appealed  from  was  right. 

1.  The  affidavit  shows  vbst  was  the  irregularity  complained  of,  tIs.,  the 
entiy  of  a  Judgment  for  eosts  not  warmnted  by  the  report  of  the  referee.  The 
ptellmlnsty  obJeoUoo  was  properly  overmled. 

3.  The  report  of  the  refene  who  tried  the  case  tonnd  *'tb«t  plaintiff  have 
Ma  eoets  of  this  aeUon."  As  the  action  was  one  for  forecloaure,  this  lan- 
gnage  simply  meant  that  the  pUUnUff  should  recover  costs  In  ttie  manner 
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usual  In  such  actions,  that  is,  from  the  avails  of  the  sale.  If  th(>  referee  had 
intended  thnt  the  plaintiff  should  recover  costs  personally  against  iinydefend- 
:int,  he  would  have  so  stated.  As  to  the  merits, — that  is,  whether  the  referee 
ought  to  have  allowed  costs  against  any  defendant  personally, — that  question 
could  only  be  examined  on  appeal  from  the  judgment.  As  the  report  stood, 
the  plaintiff  was  not  regular  in  entering  costs  personally  gainst  any  one. 
And  the  entry  was  properly  corrected  by  the  court. 

3.  The  special  term  could  properly  direct  the  order  of  sale  in  this  case  If  It 
•chose  so  to  do.  The  direction  made  was  equitable  and  just.  The  mortgage 
was  on  a  lot  of  land.  Subject  to  the  mortgage  a  right  of  way  over  a  strip  of 
10  feet  wide  belongs  to  Mannis.  The  title  to  that  10  feet,  subject  to  the  mort- 
gage and  subject  to  the  right  of  way,  is  in  Kate  N.  Traver,  coming  to  her 
through  the  foreclosure  of  a  second  mortgage  dated  in  1876.  The  title  to  the 
rest  of  the  lot,  subject  to  the  mortgage,  is  in  John  Case,  coming  to  him  through 
the  foreclosure  of  a  stiti  later  mortgage  dated  in  1882,  which,  when  foreclosed 
in  1885.  did  not  cover  the  10  fett.  The  owner  of  the  right  of  way  offered,  In 
his  moving  affidavit,  to  bid  enough  on  the  sale  to  make  the  judgment  and 
costs  out  of  the  land  exclusive  of  the  Htrip  of  10  feet  The  court  ordered  that 
the  part  of  the  land  other  than  the  strip  of  10  feet  be  first  sold.  This  Is  in 
accordance  with  the  equitable  rule.  The  right  of  way  w^is  conveyed  by  the 
owner  of  the  land  in  ltj83.  The  plaintiff,  who  appeiils,  la  not  injured  by  this 
direction  to  sell.  It  Is  not  shown  that  the  land  sold  thus  in  parcels  will  not 
bring  as  much  as  if  sold  as  a  whole.  And  the  offer  made  by  Mannis  is  a  pro- 
tection to  the  plaintiff.  For,  if  on  tlie  sale  Mannis  should  permit  the  piece 
first  sold  to  bring  less  than  the  judgment  and  costs,  the  court  could  Order  a 
resale.  But  there  is  no  retd  danger  since  Mannis  is  desirous  to  save  his  right 
of  way.  No  one  else  appeals,  but  the  plaintiff's  counsel  urges  that  John  Case 
should  have  had  notice  uf  this  motion.  He  was  adefendant  in  the  action* 
and  did  not  appear.  If  he  desired  to  protect  his  Interests,  he  should  have  ap- 
peared and  presented  his  claim.  We  have  no  reason  to  assume  that  he  is  not 
satisfied  with  the  direction  given  by  the  court.  Furthermore,  as  the  owner 
of  the  mortgage,  under  the  foreclosure  of  which  John  Case  obtained  title,  re- 
leased this  10  feet,  it  would  be  Inequitable  to  permit  John  Case,  the  owner  of 
the  residue,  to  get  Indirectly  the  benefit  of  the  value  of  that  10  feet,  by  com- 
pelling the  sale  of  the  whole  property  in  one  parcel.  The  order  Is  affirmed, 
with  $10  costs  and  printing  disbursements.   All  oonour. 


People  v.  Kennedy. 
(Supreme  Court.  OenanU  Term,  Third  Department.  September  95, 1890.) 

1.  Omnitu.  Law— Hi8co!n>ooT  or  Jvbt— Iupbackkbht  or  Vrbdiot. 

After  the  jury,  In  a  oriminal  oaaa,  hod  stated  to  the  oourt  that  they  oouU  oot 
agree,  ooe  of  them  said  that  eight  stood  for  coaviction,  but  he  was  stopped  by  the 
Judge;  and  the  jury,  after  retiring  for  farther  ooosfderation,  found  a  verdiet  of 
gutity.  Held,  that  the  verdict  should  not  be  set  aside  for  suoh  renaric.  on  Xba 
gronnd that  it  might  have  o<Histraiaed  some  of  the  jnrorstoanagreementthrongh 
fear  of  publio  opinion. 

1.  SaMB— TeIAL— IWBTBDCTINO  JUBT  IN  ABSBSOH  0»  COUKSRU 

After  the  Jury  in  aorimlnal  case  tiad  retired  to  consider  their  verdict,  In  the  even- 
ing, ooansel  for  defendant  stated  to  the  court  that  he  was  about  to  go  to  his  home, 
nine  miles  distant,  and  would  not  return  until  next  morning,  and  was  told  by  tbe 
judge  that  the  conrt  would  attend  daring  the  evening  to  receive  the  verdict  and 
anamr  tbe  jury,  and  counsel  ooold  make  any  motion  he  desired  in  the  morning 
Afterwards,  doting  that  evening,  tbe  jury  having  oome  Into  court  and  reaaest«d 
Inatruotions,  and  it  appearing  that  defendant's  ooansel  had  gone  to  tals  home,  the 
jodge.  In  his  absence,  gave  tnem  ioslructlons  on  the  points  submitted.  Held,  that 
defendant's  ooansel  bad  tbe  notice  oontempUted  by  Code  Crim.  Proa  N.  Y| 
providing  that  the  Juiy  may  he  farther  instructed  **  after  notice  to  the  district  attor- 
nuy  and  to  the  counsel  for  the  def uudant. " 
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t.  8amb — VsHDiCT— Differ e:7t  Crikx. 

'  Under  Code  Crim.  Proc.  S  44o,  providiQg  that  the  defendant  in  an  Indictment  for 
any  crime  not  consisting  of  degrees  "  may  be  found  guilty  of  any  orlrae  the  oom- 
mission  of  whicliiB  necessarily  included"  In  that  charged,  defendant  In  an  indict- 
ment for  robl>«ry  may  be  comncted  of  larceny. 

Appeal  fFom  court  of  seBslone,  Albany  county. 

Indictment  against  James  Kennedy  and  Thomas  Bowes  for  robbery  in  the 
second  degree.  On  trial,  the  jury  found  them  guilty  uf  gram)  larceny  in  the 
first  degree.  Fromtlie  Judgment  of  conviction  thereon  defendants  appeal. 
Code  Cdm.  Proc.  N.  Y.  §  445,  provides,  as  to  crimes  other  than  those  con- 
sisting of  different  degrees,  tbut  "the  defendant  may  be  found  guilty  of  any 
crime,  the  oummission  of  which  is  necflssarUy  Included  in  that  with  which  be 
is  cliarged  in  tlie  indictment." 

Argued  before  Learned,  P.  J.*  and  Landom  and  Mathah,  JJ. 

P,  J>,  Niver,  for  appellants.   Andrew  ffamilton,  for  tlie  People. 

Landon,  .T.  The  case  was  given  to  the  Jury  about  4  o'clock  in  the  after- 
noon. A  little  later  tliey  C'lme  into  court,  and  said  they  could  not  agree.  The 
court  asked  if  they  wanted  any  further  Instructions.  One  of  the  jurors  then 
said.  "Tliere  is  eight  of  us  stands  for  conviction,"  and  was  apparently  about 
to  speak  further  when  he  was  stoppKl  by  tlie  cuurt.  The  jury  did  not  ask 
for  Instructions,  and  upon  the  direction  of  the  court  retired  to  consider  fur- 
ther of  their  verdict.  The  defendants  were  indicted  for  robbery  in  the  second 
degree.  The  jury  subsequently  found  them  guilty  of  grand  larceny  in  the 
Brst  degree.  Counsel  for  the  defendants  ur^es  that  the  remark  of  the  juror 
in  open  court  may  have,  in  some  way,  constrniued  some  of  the  jurors  to  an 
agreement,  through  fear  of  public  opinion,  iind  thus  deprived  the  defendants 
of  their  legal  right  to  the  unvonstniined  deliberation  of  nil  the  jurors.  This 
is  too  conjectur^  and  too  lightly  supported  by  probabilities,  to  justify  a  dis- 
turbance of  the  verdict. 

Before  the  jury  bad  agreed  upon  their  verdict,  and  about  the  hour  of  the 
evening  recess,  the  counsel  for  the  defomlants  stutfd  to  the  court  that  lie  was- 
about  going  to  his  home  in  Cohoes,  about  nine  miles  distant  from  the  court- 
boose,  and  would  not  return  again  until  the  next  morning,  and  abked  if  he 
ulgbt  then  be  beard  upon  any  motion  be  might  make.  Thereupon  the  pre- 
siding judge  stated  to  htm  that  the  court  would  attend  at  the  court-house 
during  the  evening  to  receive  the  verdict,  and  answer  the  jury,  and  that,  if 
the  jury  should  i^ree.  all  that  would  be  done  would  beto  receive  their  verdiet 
thatevenlng,  and  that  counsel  could  make  any  motion  he  desired  In  the  mom- 
Jhig.  The  jury  came  intocourtabout9in  the  evening,  and  asked  instructions. 
Tlie  defendants  were  present  In  court,  bnt  their  counsel  was  absent.  After 
watting  some  time,  and  It  appearing  that  counsel  had  left  for  his  home,  the 
court  gave  the  Jnry  Instructions  upon  the  points  submitted  by  them,  Uie  ooort 
dlreeting  that  exoeptions  be  entered  In  behalf  of  the  defendants  to  such  in- 
structions. Defendants'  counsel  now  urges  that  it  was  error  for  the  court  to 
l^ve  instrocUons  to  the  jury  In  his  absence.  Section  ^7.  Code  Grim.  Froe., 
psovidcs  that  the  jury  can  be  further  Instructed  only  "after  notice  to  the  d]s< 
Met  attwney  and  to  the  counsel  for  the  defendant. "  We  think  the  counsel 
tor  ttie  defendants  had  all  the  notice  that  he  or  the  defendants  were  entitled 
to  onder  the  dreumstanceS.  He  had  bad  express  nutice  that  the  court  would 
aUeBd  during  the  evening  to  answer  the  jury,  but  he  deliberately  absented 
Umself.  The  section  of  the  Gods  must  have  a  reasonable  construction,  and 
tt  would  be  anreasonable  to  confer  upon  counsel  the  power  to  deprive  Uie 
court  of  the  rigU  to  instruct  the  jury,  and  to  deprive  the  jury  and  the  defend- 
uts  of  the  ben^t  of  such  instruetions.  and  to  obstruct  the  administration 
o<  jnsUce^  1^  his  delEbetate  absence  after  such  a  notice  as  wiia  here  given, 
it  has  been  held  a  sufSclent  notice,  under  a  lllce  stituie,  to  call  tlie  counsel  at 
the  oourt'bouse  dour.   Ifclfeil  v.  State,  47  Ahi.  498.   The  defendants'  coun- 
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sel  had  Dotlce,  and  thus  the  case  of  People  t.  CasHanot  80  Hon,  888.  doei 

not  apply. 

The  indictment  was  for  robber7,  second  degree,  and  the  verdict  was  grand 
larceny,  flrst  degree.  There  can  be  no  robbery  without  larceny,  and  henca 
the  aecasation  of  robbery  includes  that  of  larceny, — the  greater  Including 
the  lees.  The  facts  cb»rged  in  the  indictment,  in  support  of  the  accusation, 
supported  both  the  accusation  of  robl>ery  in  the  second  degree  and  grand 
larceny  in  tlie  first  degren.  The  verdict  was  therefore  In  accordance  with  the 
indrctment,  and  for  the  minor  uftense  which  the  greater  includes.  Code 
-Crim.Pioc.  §  4iS.   Judgment  ctf  conviction  lud  sen^nce affirmed.   All  con- 


(Supreme  Courtt  Oen&ral  Term,  TMrd  Department.  September  IBSQl) 

CtenoEABi— To  Bfrarm  ComptroujSm. 

Am  the  •ettlement,  by  tbe  comptroller  of  the  state,  of  an  aooount  for  taxes  ag^aat 
a  corporation,  mar,  aader  Laws  N.  T.  1889,  o.  M8,  be  revised  and  readjasted  bj  htm 
on  evidence  Bubmitted  to  him,  and  his  ootton  on  an  application  for  saoh  revision 
may  bs  reviewed  upon  cer^orarrt,  a  writ  of  certinrart  to  review  auoh  eettlemeot, 
before  appUcatloa  for  revision.  Is  wltbln  tbe  restciotion  of  Code  Ciril  Proa  N.  T. 
i  2133,  aubd.  8,  that  the  writ  cannot  be  issued  "where  the  bodjr  or  ofBoer  mahiog 
the  determination  is  ezpresdy  authcolxed  by  statateto  rehear  uie  matter  npoo  tha 
relator's  a^UCBUoD. " 

On  retnin  to  writ  of  eertUtrari, 

CeriioraH  iaiued  on  the  petition  of  the  Edison  Eleotiio  Illumln&ting  Com- 
pany of  Kew  Yoiic  against  Edward  Wemple,  comptioller  of  the  state*  to  re- 
view an  assessment  by  him  for  state  taxes  npon  said  company. 

Argued  before  Learned,  F.  J.,  and  Landoh  and  Mathah,  JJ. 

Eugene  S.  Lewis,  for  relator.   Inaac  H.  Maj/nard,  for  defendant.  - 

liBABmo.  P.  J.  By  Code  Civil  Proc.  §  2122,  subd.  3.  no  writ  of  oer- 
Horari  should  Issue  "where  tbe  body  or  officer  making  the  determinatioB 
Is  expressly  authorized  by  statute  to  rehear  tbe  matter  upon  the  relator's 
applIcatioOt  unless  the  determination  to  be  reviewed  was  made  upon  a  r^ear- 
ibg,  or  the  time  In  whloh  tbe  relator  can  secure  a  rehearing  has  elapsed.** 
The  present  proceeding  was  commenced  in  March,  1890,  and  la  Intended  to 
xcrvlew  a  determination  ot  the  comptroller  made  In  February,  1890.  by  whloh 
be  stated  and  settled  an  aooount  against  the  relator  for  taxes  due  the  state  on 
Its  tranobiae  or  business,  under  chapter  542,  Laws  1880,  ohaptw  861,  Laws 
1881,  and  the  subsequent  acts  amending  that  statute.  By  chapter  463,  Laws' 
1889.  two  sections,  to  be  called  "Nineteen"  and  "Twenty,"  are  added  to 
ttaeaioresiud  chapter  861,  Laws  1881.  These  sections  provide  that  the  comp- 
troller may,  at  any  time,  revise  and  readjust  any  account  thereb^ie  srttled 
against  any  corporation  for  taxes  under  this  act;  that  evidence  may  be  sub- 
mitted to  him  that  the  account  lias  been  illegally  paid,  or  made  90  as  to  in- 
clnde  taxes  which  c»uld  not  have  been  lawfully  demanded.  Section  20  pro- 
vides that  tbe  action  of  the  comptroller,  on  any  application  for  such  revision 
and  resetUement,  may  be  reviewed  upon  tbe  law  and  ttie  facts  upon  certiorari 
by  the  supreme  court,  and  that  an  appeal  from  the  determination  of  the  su- 
preme court  may  be  taken  to  the  court  of  appeals.  Provision  is  madefor  the 
return  to  the  supreme  court  of  the  evidence  taken  before  the  comptroller.  It 
Is  thus  evident  that  tbe  relator  can,  by  express  language  of  the  statute,  have 
a  rehearing  before  the  comptroller  of  the  matter  he  is  now  seeking  to  review. 
Therefore,  under  the  Code,  uo  certiorari  should  issue  until  such  rehearing 
has  Ijeen  had.  Even  aside  from  tbe  section  of  the  Code  above  cited,  it  would 
be  reasonable  that,  under  these  sections  19  and  20  of  tbe  act  of  1889,  thfseourt 
should  refuse  a  certiorari  until  the  review  had  been  applied  for,  and  a  decision 
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made  on  the  application,  aa  authorized  by  those  sections.  It  was  stated  on 
the  argument  that,  since  these  proceedings  were  commenced,  the  relator  has 
■applied  to  the  comptn^ler  for  such  review,  and  the  conoptroller  has  declined  to 
bear  the  matter  on  the  gronnd  of  the  pendency  of  this  present  application. 
That  matter  does  not  appear  on  the  papers.  £vpn  if  it  be  time,  it  would  not 
aftect  the  restriction  imposed  by  the  section  of  the  Code  above  cited.  The 
certiorari  must  be  quashed,  with  t50  oosts  and  disbursements.    AH  concur. 


iSupremt  Court,  General  Ttrm,  TMrd  Department.  Septwnber  K,  IMO.) 

£>iTOHC«— AuMOirr  Ajn>  Costs— Sripnt^TioM. 

On  pajvmeiit  to  the  attorney  of  the  wife,  who  waa  defendant  in  an  aotioa  for  dl- 
-  Toroe,  of  a  •tun  agreed  on  as  oounBel  Ibsb,  tbe  attorney  stipulated  that  no  appllca- 
tion  for  furttaer  ceuoMl  fees  orftUmony  should  be  made  ^nntil  the  result  of  uiib  ac- 
tion Is  reached.  **  At  the  trial  of  the  eaase,  the  jnry  disagreed.  Held,  that  the 
•UpQlatlon  was  not  a  bar  to  an  apidloatloD  tOr  a  ptyvaeat  ^  the  hasbaad  for  the 
wiwa  espeases  at  the  next  trial 

Appeal  from  special  terra,  Schenectady  eounty. 

Action  by  Heniy  Van  Wormer  for  divorce  from  his  wifb,  Qeorglana  Van 
Wormer.  From  an  order  that  plaintiti  pay  to  defendant  the  sum  of  $150  for 
expenses  Incurred  and  to  be  incurred  by  her  in  the  defense  (rf  the  action,  plain- 
tiff appeals. 

Aijfued  before  Lbarned,  P.  J.,  and  Lakdon  and  Mathah,  J  J. 
W,  X.  FiBA  J>0nberght  for  appellant.  B,  J,  Sanaont  for  respondent. 

Lkarned.  p.  J.  This  Is  an  action  tor  divorce.  After  issue  had  been 
Joined  the  plaintiff's  attorney  paid  to  defendant's  attorney  8100,  and  took  the 
following  receipt:  "[Title  of  the  cause.]  Received  October  17,  1889.  from 
fdalntiff,  by  the  hands  of  W.  L.  Van  Denbergh,  his  attorney,  one  hundred 
dollars,  being  the  sum  agreed  on  as  my  counsel  fees,  and  upon  the  agreement 
<taat  no  application  shall  be  made  for  other  or  further  counsel  fees  or  alimony 
unUl  the  resnlt  of  this  action  is  reached.  Robert  J.  Sai»on.  Defendant's 
Attomeiy.''  Snbeeqnently  the  cause  was  tried,  and  the  Jnry  disagreed.  The 
defendant  then  moved  that  plaintiff  be  required  to  pay  a  sum  needed  for  her 
expenses  atthe  next  trial.  The  spedal  term  granted  8150  for  such  expenses. 
The  plfdntlff  appeals. 

The  only  question  before  us  is  whether  the  receipt  is  a  bar  to  an  application 
for  money  to  meet  these  further  expenses.  There  is  no  reason  to  doubt  the 
propriety  of  the  order,  unless  the  court  ought  to  have  refused  It  upon  the 
ground  of  the  agreement  contained  In  the  receipt.  It  is  a  question  on  whldi 
-there  mqy  be  some  doubt,  as  it  depends  principiUly  on  the  meaning  to  be  gath- 
ered fnmi  the  receipt  under  the  elrcumatanoes.  Of  course  courts  always  de- 
sire to  compel  the  performance  of  stipulations  by  attorneys  in  matters  within 
their  power;  but  we  are  inclined  to  think  that  the  possibility  of  a  disagree- 
ment of  the  jury  was  not  within  the  thoughts  of  the  parties.  The  expenses  of 
the  first  trial  appear  to  have  been  somewhere  about  $150;  and  therefore  we 
cannot  think  that  the  attorneys  contemplated  a  second  trial,  made  necessary 
1^  a  disagreement  of  the  juryi  when  they  fixed  the  counsel  fees  at  9100.  In 
peaking  of  **the  result  of  Uie  action"  they  probably  thought  of  a  trial,  a  ver- 
dict, and  a  Judgment;  ,and  supposed  that  9100  would  or  might  be  enough  to 
enable  the  defendant  to  litigate  the  action  with  justice  to  lierseU.  The  unex- 
pected Increase  of  expenses  by  the  disagreement  of  the  Jury  has  changed  the 
aitualion;  and  we  think  it  would  be  unreasonable  to  give  to  the  receipt  the 
eontroJUng  effect  which  plaintiff  claims  for  it.  True,  It  may  be  capable  of 
that  meaDlng;  but  a  more  f  Hir  and  Just  view  is  to  understand  tliat  a  disagree- 
ment itf  the  juiy  was  not  anticipated,  and  therefore  that  it  was  within  tha 
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power  of  the  special  term  to  give  the  allowance.  A»iile  from  tbeoe  consi<1er- 
ations,  there  is  no  reason  to  saj  that  the  special  term  did  not  exercise  a  proi>et 
discretion.  The  order  of  Uk  special  term  is  affirmed,  without  coBts  to  either 
par^.  All  concur. 


HoBONALD  O.  McDOKALD  «t  ot. 
(Supreme  Court,  Oeneral  Term,  Third  Department  September  S5, 1880.) 

fklUSDLSHT  CONVETANCK8--EviDBSCB. 

Plal&tlit  recovered  judsment  in  Jnly,  1889,  against  M.,  on  an  Indebtednen  sristaw 
In  1877.  M.  bad  conveyed  to  her  dangnter,  C,  in  1884,  certain  land;  In  Jnly,  18SS, 
all  her  person^  cbattelB;  lo  January,  1S89,  certain  otiier  land;  and  in  May,  ISSH, 
other  peraonal  property,  — all  without  valuable  consideration,  thereby  diveeUng 
herself  of  all  her  property.  Oo  the  day  on  which  the  chattels  were  conveyed  to  C, 
C.  conveyed  them,  witboat  coasideranon,  to  8.  C.  also  conveyed  to  8.  the  laud; 
the  first  parcel  by  deed  dated  Jnly,  1888,  and  the  second  parcel  by  deed  dated  April, 
1869.  S.  was  not  related  to  M.  or  C,  but  lived  with  them  on  the  premises  first 
transferred;  and  the  personal  chattels  so  conveyed  were  the  faraiture,  etc.,  used 
M.  UierelD.  as  to  which  there  was  no  actual  change  of  possession.  BeJd,  in  an 
action  by  plaintiff,  after  return  of  execution  on  his  judgment  unsatisfied,  to  set 
aside  these  conveyances  as  frandalent,  that  findings  that  the  oonveyanoea  of  the 
second  parcel  of  land  and  of  the  household  ohattefa  were  made  with  intent  to  de- 
fraud creditors,  and  as  part  of  a  fraudulent  scheme  and  oonspiracty  to  mvvent 
pleiatUE  from  collecting  ner  debt,  were  suataiued  by  the  erideooe;  tt  not  being 
olaimed  on  behalf  of  S.  Uiat  she  had  any  better  tiUe  than  a 

Appeal  from  special  term,  Montgoraerjr  conn^. 

Action  by  Harriet  McDonald,  as  a  judgment  creditor  of  the  defenduit  Maria 
McDonald,  to  set  aside  as  fraudulent  certain  conveyances  by  her  to  the  de- 
fendant Carrie  Mf^nald,  and  by  the  latter  to  t)ie  defendant  Llllie  8.  Steven- 
son. From  a  judgment  for  plaintiff,  rendered  upon  trial  by  the  court,  said 
defendants  ^pealed.   For  former  report,  see  7  N.  Y.  Supp.  935. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mathah,  JJ. 

S.  J.  Maxwdh  (  ff<  Maztoell,  attorney,)  for  appellants.  C.  B,  JSTitbeU 
tm  respondent. 

Learned.  P.  J.  The  plaintiff  recovered,  on  the  lOtli  day  of  Jnly.  1889,  a 
judgment  against  Maria  McDonald  on  an  inrlebiednpss  which  arose  August  6, 
1877.  Bxeoution  was  returned  unsatisfied*  and  this  action  was  brought  to 
set  aside  conveysnces  of  pro^rty  made  by  Marfa  McDonald  to  her  dan^tor, 
Carrie  S.  McDonald,  and  by  said  Carrie  S.  to  one  Lillie  8.  Stevenson.  Mula. 
bi  1884,  eonveyed  the  Main-Street  property  to  Carrie  S.  withont  any  valuable 
consideraUon.  This  conveyance  was  not  set  aside  by  the  judgnwnt.  In  Jan- 
nary,  1889,  she  conveiyed  to  the  same  grantee,  for  no  valuable  oonsiderabon, 
the  Spring-Street  property.  By  bill  of  sale  in  July,  1888,  she  conveyed  to  her 
all  her  personal  chattels.  In  May,  1889.  slie  paid  to  her  the  proceeds  of  bank-^ 
stoclc  amounting  to  about  t2,<KX),  and  assigned  to  her  a  contract  on  which 
was  to  come  due  92,400.  Tliere  was  no  valuable  consideration  for  any  of 
tliese  transfers,  and  they  divested  Maria  of  all  property  whatever.  By  a  deed 
dated  July,  1888.  Carrie  S.  conveyed  the  Main-Street  property,  and  by  a  dwi 
dated  April,  1889,  the  Spring-Street  property,  to  Lillle  S.  Stevenson.  In  July, 
1888,  Carrie  S.  conveyed  to  said  Lillie  S.  the  personal  property  she  had  that 
same  day  received  from  Maria.  For  ttiis  there  was  no  consideration.  The 
i^eged  considerations  for  the  conveyances  of  land  to  Lillie  S.  Stovens(Hi  are 
very  suspicious,  according  to  her  own  account  of  the  transactions.  And  up- 
on  the  argument  of  tlie  case,  the  defendants*  counsel  did  not  attempt  to 
strengthen  his  position  by  any  reliance  on  those  conveyances.  His  claim  Is 
that  the  conveyances  of  ttie  Sprtng-Htreet  property,  and  of  the  personaf  chat- 
tels.  to  Carrie  S..  wtiicb  were  set  aside  by  the  judgment,  were  valid  and  should 
be  sustained.  It  is  unnecessary  then  to  inquire  whether  LllUe  B.  Stevenson 
has  aoy  better  title  than  Carrie  S.  has.  The  transactions  with  beruvonly 
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Important  as  they  may  serve  to  give  a  coloring  to  the  whole  proceedings. 
Lillle  S.  Stevenson  is  no  relative  of  A! aria  or  Carrie  S..  but  she  had  been  living 
with  them  for  some  four  years  at  the  time  of  the  trial,  and  was  thf>ii  so  living. 
The  personal  chattels  above  mentioned  were  the  ftimltare,  honsehold  goods, 
and  carriages  and  horses  used  by  Maria  in  her  house,  the  Main-Street  property. 
Carrie  S.  did  nothing  about  taking  possession  of  tlie  personal  property.  No 
inventory  was  made  of  It.  And  at  the  time  both  Carrie  S.  and  Lillle  3.  Ste- 
-venson  lived  in  the  house  witii  Mnria.  There  was  no  actual  change  of  pos- 
aession.  and  3Iaria  oonttniied  practically  In  the  enjoyment  of  the  personR) 
property. 

The  learned  justice  who  tried  the  case  decided,  as  a  matter  of  fact,  that  the 
conveyance  to  Carrie  S.  of  the  Spring-Street  property,  and  the  bill  of  sale  to 
her  of  the  household  property,  were  made  by  Maria  with  intent  to  hinder,  de- 
lay, and  defiaud  creditors;  and,  further,  thnt  the  conveyance  of  the  Spring- 
Street  property  to  Lillie  S.  Stevenson,  and  the  bill  of  sale  to  her,  were  made 
with  like  intent.  These  are  findings  of  the  trial  court,  and,  unless  they  are 
contrat;  to  the  evidence,  should  be  binding  upon  us.  The  appellant  urges 
ttiat  there  Is  no  finding  of  the  insolvency  of  Maria.  But  such  insolvency 
Is  only  part  of  the  evidence  on  which  fraudulent  intent  may  M  found.  Aa 
tlie  referee  found  the  fraudulent  intent,  he  did  not  need  to  fliid  all  the  ev- 
idence which  led  him  to  that  result.  But  he  does  find  that  by  these  trans- 
fers Maria  divested  herself  of  nil  her  property.  If  she  had  no  property,  and 
owed  debts,  she  must  have  been  insolvent.  He  further  finds  that  these  trans- 
fers were  made  and  entered  into  by  the  defendants  as  part  of  a  fraudulent 
scheme  and  conspiracy  to  divest  Maria  of  all  her  property,  so  that  plaintiff 
should  be  unable  to  collect  her  debt.  It  is  true  that  a  conveyance  is  not  neo 
essarily  fraudulent  as  to  creditora,  because  it  is  voluntary.  But  conveyances 
which  put  all  of  a  debtor's  property  out  of  his  hands,  and  which  are  made 
without  consideration,  are  almost  conclusive  evidence  of  fraud.  The  debtor 
thereby  deprives  himself  voluntarily  of  ail  means  of  paying  his  debts,  and 
this  he  has  no  right  to  do.  We  have  examined  the  evidence  in  this  case  and 
we  think  there  are  the  plainest  Indications  of  fraud.  As  the  appellant  on  the 
argument  prdclically  gave  up  all  claim  that  Lillie  S.  Stevenson  had  any  better 
title  than  Carrie  S.  we  need  not  discuss  the  testimony  as  to  her  alleged  trans- 
action. We  are  satisfied  that  sh^  is  In  no  better  position  than  Carrie  S.  And 
■a  to  Carrie  S.,  we  think  the  finding  of  the  special  term  is  r ully  sustained. 

There  is  one  single  point  suggested  by  the  appellant  which  shoulJ  have 
some  farther  consideration.  We  do  not  know  whether  it  was  fully  presented 
to  the  special  term.  The  bill  of  sale  of  the  personal  property  is  stated  to  have 
InclQded  furniture,  etc.  Apparently,  then,  it  included  exempt  property.  As 
to  snob  exempt  property  the  creditors  of  Maria  were  not  defrauded.  There- 
fore any  property  which  would  have  been  exempt  from  execution  against 
Maria,  should  be  excepted  from  the  effect  of  the  judgment.  With  this  mod- 
UlcatlOQ  the  judgment  is  affirmed,  with  costs.   All  concur. 


People  vb  rel,  New  Tork  PHOKOonAFB  Oo.  e.  Riob. 
(Supreme  Court,  QeMTal  Term,  Third  DciHirtmenx.  September  28, 1890.) 

OOKWHUTIOltB— 00W01.IDATI<«I— IWOOBPOBATIOIT  TaX. 

A  corporation  formed  by  the  consolldatioD  of  prevloasly  exUtioff  corporations  Is 
liable  to  the  tax  of  ^  of  1  per  oent.  on  the  amount  of  its  oapltal  stock,  required 
Laws  N.  T.  1880.  o.  I4S,  {  1,  to  be  paid  oo  filing  incorporation  papers  by  **ever7oor- 
poratlon  *  *  *  incorporated  by  or  under  any  saaerat  or  speoiai  law  of  this  state, 
narinff  oapttal  stodc  divided  Into  shares, "  thouffh  aadi  of  w  -^nrpmrationa  so  oon- 
aoUdwEsd  paid  sndi  tax  on  Its  own  iDoorporation. 

Appeal  from  special  term,  Albany  county. 

Application  by  The  New  Tork  Phonograph  Company  rait  a  writ  <rf  man- 
tiamnt  to  frank  Bice,  Mcretaiy  (tf  state,  oomnunding  him  to  file  In  his  offlca 
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certain  papers  for  the  consolidation  of  two  cotporatlons.  From  an  order 
denying  tbe  application  the  relator  appeals. 

Argued  before  Learned,  P.  J.,  and  LAxmos  and  Hathah,  JJ. 

Ifoah  VavU  and  AdaHph  £.  PUteofftt  for  appellant.  Aaoo  B,  Jfapnard, 
for  respondent 

Leabned,  p.  J.  Two  corporations,  the  New  York  Phonograpb  Company 
and  tbe  Metropolitan  Phonograph  Company,  were  organized  under  the  manu- 
facturing aet  of  1848,  and  its  amendments;  the  former  for  50  years  from 
October  4, 1888;  the  latter  for  50  years  from  February  5.  1889.  Each  paid» 
OB  its  organization,  the  tax  of  ^  of  I  per  cent,  upon  its  capital,  pursuant  to 
chapter  148,  Laws  1886.  They  entered  into  an  agreement  of  consolidation 
In  pursuance  of  chapter  960,  Laws  1867.  The  name  of  the  company  thus 
to.  be  formed  is  the  Kew  York  Phonograph  Company.  Its  capital  is  the 
same  as  the  aggregate  of  the  two  consolidating  companies.  Its  term  of  ex- 
istence, 50  years  from  October  4,  1888.  The  consolid^ing  companies  pre- 
sented to  the  secretary  of  state  the  requisite  pa]ieri  to  be  filed,  as  provided  by 
the  statute.   The  secretary  refused  to  file  them  on  the  ground  that  the  tax  of 

iof  1  per  cent,  on  tbe  capital  of  tbe  company  to  be  formed  Lad  not  been  paid, 
bts  present  proceeding  is  for  a  mandamua  to  compel  ttie  filing.   Tlie  motion 
for  a  mandamua  was  denied  by  tbe  special  term,  and  tbe  relator  appeals. 

Tbe  question  here  involved  arises  under  section  1,  c.  143,  Laws  1886. 
"Bveiy  corporation  •  •  *  incorporated  by  or  under  any  general  or  special 
law  of  this  state,  having  capital  stwk  divided  Into  shares,  shall  pay  to  the 
lAate  treasurer,  for  the  useof  the  state,  a  tax  of  one-eighth  of  one  per  centum," 
etc  There  is  no  doubt  that  the  corporation  formed  (or  to  be  formed)  by  the 
aforesaid  consolidation  agreement  ]'»s  a  capital  stock  divided  Into  shares.  Kor 
is  there  any  doubt  that  it  is  incorporated  (or  to  be  incorporated)  under  a  gen- 
eral law  of  the  state.  The  right  of  the  consolidated  body  to 'be  a  corporation 
ccunfs  from  the  law  of  the  state  permitting  the  consolidation.  'Without  such 
law  the  two  companies  could  not  consolidate.  And  that  law,  calling  the  con* 
soUdated  body  "the  new  company,"  specifies,  in  section  4,  tbe  corporate  pow- 
ers which  it  shall  have.  It  is  too  plain  for  argument  that,  without  such  law, 
an  agreement  of  consolidation  would  nut  create  any  liody  having  corporate 
powers,  but  would  be  Invalid.  Hence  it  must  be  tliat  the  corporation  is 
formed  (or  to  be  formed)  under  a  general  law  of  the  state.  But  it  is  urged 
that  the  two  consolidating  corporations  were  corporate  bodies.  In  full  and 
vigorous  life,  entitled  to  their  frant-hises  which  they  had  obtained  from  the 
state,  and  for  which  they  had  paid  a  tax,  and  that  the  new  body  Is  only  a  union 
of  the  two  with  no  new  corporate  rights,  aud  therefore  liable  to  no  new  tax. 
It  is  true  that  the  two  consolidating  bodies  were  coiporatioos  in  full  life,  un- 
til they  formed  (or  should  form)  tbe  new  corporation.  Then  they  ceased  (or 
will  cease)  to  exist.  It  was  for  this  very  purpose  that  they  executed  the  agree- 
ment; the  purpose  to  end  their  own  existence  and  to  form  a  new  person. 
Whenever  they  form  the  new  corporatiun,  their  own  corporate  existence  ceases. 
The  new  company  is  not  a  partnership  of  the  two  old  companies.  It  is  en- 
tirely a  new  corporation.  Skidds  v.  Ohio,  95  U.  S.  819;  liailmad  Co.  t. 
Georgia,  98  U.  S.  359:  Railroad  Co.  v.  Maine^  96  U.  S.  499.  The  fifth  sec- 
tion of  the  consolidation  act  expresses  this  where  it  says  that,  "on  the  organ- 
Ixation  of  such  new  company,  *  *  *  all  and  singular  the  rights,  fran- 
chises, and  interests  of  the  said  several  corporations  *  *  *  shall  be  trans- 
ferred to  and  vested  In  such  new  corporation  •  •  •  and  such  new  corporation 
shall  hold  and  enjoy  the  same  and  all  rights  of  property,"  etc.,  ***** 
in  the  same  manner  and  to  the  same  extent  as  if  tbe  said  several  corpora- 
tions so  consolidated  should  have  continued  to  retain  the  title,"  eto.  If  tbero 
were  not  a  new  corporation,  it  would  be  unnecessary  to  declare  that  the  rights 
and  fiaachises  of  tbe  consolidating  corporations  should  be  toansferred  to  and 
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Tested  in  it.  It  Is  urged  by  tlie  relator  tbat»  by  pftTmwit  ot  tbe  tax.  tbe  con- 
ulidatiDg  companiea  puretaased  the  right  to  be  corporations  and  therefore 
that  they  ought  not  to  l>e  compelled  to  purchase  it  again.  But  the  payment 
at  tbe  tax  ie  not  the  purchase  of  a  right.  Under  our  constituLlon  and  laws, 
ooiporate  rights  are  not  special  concessions  by  the  state;  but  tliey  are  general 
priTili^  Id  the  power  ik  all  oitizens,  and  the  tax  is  in  no  sense  a  purchase 
priosh  The  companies  have  no  greater  rights  when  they  have  paid  the  tax 
than  thty  had  before.  The  companies  which  have  paid  the  tax  have  no  greater 
rights  tluin  those  have  which  were  incorporated  before  1866.  and  therefore 
paid  no  tax.  And  this  shows,  farther*  that  it  Is  immaterial  to  the  present 
bqoify  whetJieTf  or  not,  the  consolidating  companies  paid  the  tax.  If  these 
companies  had  been  Incorporated  before  1866.  and  had  entered  into  a  similar 
agreement  of  consolidation,  the  legal  question  as  to  liability  to  tills  tax  would 
be  the  same  as  in  the  present  case.  So,  too,  if  one  had  been  incorporated  be- 
fore, and  the  other  after,  1866.  The  construction  given  to  tbe  law  Imposing 
tbe  tax  must  be  unifwrn.  It  cannot  vary  ncctwliDgaa  the  consolidating  com- 
panies have,  or  have  not,  been  required  to  pay  the  tax. 

In  short,  where  the  laognage  m  tbe  statute  is  dear,  it  is  not  for  the  court 
to  say  that  a  tax  is  unreasonwde.  It  would  have  been  easy  for  the  I^lsJatura 
to  insert  in  the  eunaolidation  act,  or  In  tiie  act  imposing  this  tax,  a  tuause  ex- 
snptlng  foom  aucb  tax  any  corporation  of  which  the  consolidating  companies, 
nr  one  5  them,  had  already  paid  a  similar  tax.  But  that  was  not  done;  and 
it  woald  be  Judicial  legislation  for  ns  to  construe  tbe  statute  as  if  such  a 
Blaoae  had  been  inserted.  We  have  only  to  inquire  what  tbe  l^islature 
Mant,  and  th^y  must  be  held  to  have  meant  what  they  said.  It  is  true  that 
Uie  relator  presents  a  strong  equity  when  It  urges  that  the  tax  has  already 
Deen  paid  on  the  same  amount  mt  capital  employed  in  the  same  business  and 
practically  by  the  same  parUes.  But  we  cannot  yield  to  this  equity  In  viola- 
tion oC  the  Umguage  of  the  itatate.  There  Is  nearly  always  something  arbl- 
»ry  and  inequitable  In  taxem  and  tariffs,  which  courts  cannot  remedy.  The 
nder  appealed  from  la  affirmed,  with  950  costs  and  disbunements.  All  con- 
wr. 


SnUKOscB  0.  STBAKoeca. 

<Ottv  Oomt  4f  Nwt  ybrft,  TrUU  Tom.  June  M,  1800;) 

C&flfBB  um  SsBVAKT— ComuoT  or  HiRnro— DcKATioN  or  Tbbm. 

Defendant  hired  plaintiff  to  act  as  a^ot  and  manager  of  his  opera  company  at 
a  certain  amount  per  week,  "hintll  the  oloee  of  the  aeason,  which  wUl  not  last  loDver 
than  the  middle  of  May. "  The  contracts  with  'performers,  whiob  were  filled  mby 

ftlalntlff,  provided  that,  "in  case  of  the  serlOQS  or  prolonged  illness  of  *  *  .*  the 
eadlnc  soprano,  this  contract  shall  be  terminated  and  osDoeled. "  On  aooonnt  of 
the  sickness  of  said  soprano  the  company  was  hi  faot  disbanded,  and  the  attach^ 
were  paid  for  servloea  actually  rendered,  and  receipts  were  taken  in  full,  plaintiff 
being  aoUve  In  brlnglnc  this  about.  Heidt  that  the  ttioe  ot  the  dlabandmeot  was 
the  ''(dose  of  the  season  "  wtthln  plaintiff's  oontntot 

AeU(»  by  Bdgar  StralEoscb  against  Onrl  Strakoaob  few  damages  for  breach 
if  a  contract  of  hiring.  By  the  contract  plaintiff  was  to  act  as  agent  and 
aanager  of  defendant's  <^era  company  at  a  certain  amount  per  week,  "until 
he  dose  of  tbe  season,  which  will  not  last  longer  than  tbe  middle  of  May." 

Charlet  Z>«  Witt  Brower,  for  plaintiff.    Charts  WeMe^  for  defendant. 

AfoADAV,  C  J.  The  determination  of  the  action  depends  upon  the  Inter- 
iretation  ot  the  phrase  "until  tiie  close  of  tbe  season."  which  the  language 
if  Uie  contract  declares  **  will  not  last  longer  than  the  middle  of  May, "  and 
vhicb  implies  that  it  might  not  last  so  long.  The  terms  used  in  the  con- 
ract,  together  with  tbe  evidence  in  respect  thereto,  show  that  the  time  when 
he  season  was  to  close  was  uncertain,  and  left  it  to  be  determined  by  future 
iTOits*  such  as  Onaocial  success  or  failure,  illness  or  other  circumstances  af- 
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fecting  the  continuance  of  the  enterprise.  Some  one  had  to  determine  whpn 
the  exigencies  of  the  situation  required  a  limit  to  he  pat  to  ttie  performances, 
and  this  person.  In  the  nature  of  things,  was  the  defendant,  the  proprietor 
end  responsible  leader  of  the  troupe.  The  defendant  drew'  the  season  to  a 
close  January  26,  1889,  owing  to  the  Illness  of  Miss  Kellogg,  the  chief  attritc- 
tfon  of  the  venture,  and  all  the  attacfUt  were  paid  to  that  dttte,  and  were  fur- 
nished witli  transportation  to  their  respective  liumee.  In  the  subi  oatiacta 
with  perrurmers,  fllled  in  by  tiie  plaintiff,  are  these  words:  "In  case  of  the 
serious  or  prolonged  illness  of  Clara  Louise  Kellogg,  the  leading  soprano, 
this  conti-act  shall  be  terminated  and  canceled, "  a  circumstance  proTing  that 
the  company  was  likely  to  disband  on  the  possible  oooiirrenee  of  the  event 
specifled.  The  event  occurred,  and  the  illness  of  Miss  Kellogg  was  of  a  seri- 
ous and  prolonged  nature.  The  different  employes  accepted  the  situation, 
took  their  pay  for  services  actually  rendered,  and  receipted  in  full.  The 
plaintiff  was  active  In  brintfing  about  this  result,  and  his  oonduct  conflrcns 
the  tbeoT}-  contended  for  by  the  defendant  that  the  season  was  effectually 
brought  to  an  end  at  that  time.  This  brings  the  contract  as  near  to  the  ai*t- 
oal  meaning  of  the  parties  as  the  words  they  saw  fit  to  employ,  properly 
construed,  and  the  rules  of  law,  will  permit  It  gives  effect  to  their  evident 
intenticm,  conforms  to  the  situation  of  tlie  parties  and  the  subject-matter  of 
the  contract,  accords  with  their  acts  which  may  be  called  to  aid  In  the  inter- 
pretation of  tlieir  writings,  and  dovetails  in  wicli  tlie  subcontracts,  all  of 
which  went  to  make  up  the  operatic  combiniition  of  which  the  plaintiff  formed 
part.  It  follows  that  the  plaintiff,  having  been  paid  till  January  26,  1889, 
when  the  season  was  properly  brought  to  a  close,  cannot  recover,  on  any  lie- 
tion  of  law,  damages  for  not  being  permitted  to  perform  swvloeB  thereafter, 
and  that  there  must  be  judgment  for  the  defendant. 


Jn  re  Bknkdict's  Will. 

iSwrogaU^B  Cwirt,  Ghmamgo  Oounty.  Maroh,  188IL) 

OHABrmB— VuiDiTT  or  Davna. 

Law*  K.  T.  1848,  o.  810,  |  ^  provides  that  "any  corporation  formed  ander  this  act 
shall  be  capable  of  taking,  holdioKt  or  receivioK  any  property,  •  •  *  by  viriue 
of  aOT  devise  or  bequest,  *  *  *  provided  *  *  *  no  snota  devise  or  oequest 
■ballM  valid  in  any  will  wbloh  shall  not  have  been  made  and  exeented  at  laaat  two 
months  befOte  the  death  of  the  testator. "  Held,  that  devises  made  within  two 
months  ottestator's  death,  to  societies  incorporated  under  said  law,  and  under  lawa 
which  save  them  power  to  take  by  will,  "subject  to  the  provisions  of  law  relating 
to  devSee  and  beauests, "  were  invalid,  though  in  the  will  revoked  by  said  wiu 
similar  devises  bad  been  made  to  the  societies. 

Proceedings  for  the  probate  of  the  will  of  Fanny  S.  Benedict,  deceased. 

Stephen  HolUen,  Tor  executor.  Bartlett,  Wilson  A  Hayden,  for  the  Ameri- 
can Female  Guardian  Society  and  Home  for  the  Friendless.  Av^tin  Abbott 
and  James  Mc&.  Smithy  for  the  American  Home  Missionary  Society,  the 
American  Missionary  Association,  and  the  American  Board  of  Commissions 
for  Foreign  Missions.  F.  C.  Dart,  for  Arnold  G.  Bavls.  /.  S.  <£  B.  D. 
Neioton,  for  the  Susquehanna  Valley  Home  and  the  First  Congregational 
Church  of  l^erburne.  A.  A.  DavU,  for  infants.  Q»,  F,  Ttomatu,  for  coa- 
testants. 

Jbneb.  S.  The  probate  of  the  will  is  not  contested,  but  the  contestants,  by 
their  answer,  put  in  issue  the  validity  of  tlie  bequests  to  the  American  Mis- 
sionary Association,  the  American  Home  Missionary  Society,  the  American 
Board  of  Commissions  for  Foreign  Missions,  the  Susqnehanna  Valley  Home, 
the  First  Congregational  Church  of  Sherburne,  N.  Y.,  and  the  American  Fe- 
male Guaniian  Society,  and  ask  for  a  determination  of  such  issue,  npon  ren- 
deriog  the  decree  admitting  the  will  to  probate,  as  provided  by  section  26^ 
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of  the  Code.  Tb«  will  ww  exeoated  on  the  5th  day  of  May,  1B88,  and  tbe 
testatrix  died  on  the  1st  day  of  June  thereafter,  leaving  no  chflil  or  pnrent 
her  siirviTing.   It  was  conceded      tbe  contestHots  upon  tho  trial  that  the 
bequests  to  each  of  the  corporation  legatees  were  valid,  excepting  those  to  the 
American  Hume  Missionary  Society,  tlie  Susquehanna  Valley  Home,  and  the 
American  Female  Qnardian  Society,  and  that  tbe  bequests  to  each  of  those 
corporations  were  invalid  under  tbe  provisions  of  section  6,  o.  819.  Laws  1848, 
tbe  testatrix  having  died  within  two  months  after  tbe  execation  of  her  will. 
Section  6  of  said  act  provides  that  "any  oorporatlou  formed  under  this  act 
shall  be  capable  of  taking,  holding,  or  receiving  any  property,  real  or  per- 
Bunal,  by  virtue  of  any  devise  ur  l)e<jtiest  contained  in  any  last  will  or  testa- 
ment of  any  person  wbHtsoever,  the  clear  annual  income  of  which  devhie  or 
bequest  shall  not  exceed  tbe  sum  of  SIO.OOO.  provided  no  person  leiiving  a 
wife  or  child  or  parent  shall  devise  or  bequeath  to  stich  institution  or  corpora- 
tion  more  than  one-fourth  of  his  or  her  estate,  after  the  payment  of  his  or  her 
debts,  and  such  devise  or  bequest  shall  be  valid  to  the  extent  of  such  on^ 
fourth,  and  no  siicli  devise  or  bequest  shall  be  valid  In  any  will  which  shall 
not  have  been  made  and  executed  at  least  two  months  before  the  death  of  tbe 
testator.**    Tbe  SuBijiielinnna  Valley  Home,  of  Binglmmton,      T..  was  In- 
oorpwated  "for  benevolent  and  chiiritahle  purposes"  under  chapter 319,  Laws 
1848,  hy  filing  a  certiticate  duly  executed  and  approved  by  a  justice  of  the  su- 
preme court,  in  tbe  oflice  of  the  secretary  of  state,  on  the  17th  day  of  March, 
1869.    Tbe  American  Female  Ouanlian  .Society  was  incorporated  by  special 
act  of  the  legislature,  (chapter  244,  Laws  1849.)   Section  4  of  the  act  pro- 
vides that  this  corporation  "may  receive  by  gift  or  devise  in  the  same  man- 
ner, and  subject  to  tbe  same  restrictions,  as  provided  in  the  general  law  for  tbe 
incorporation  at  religious  and  benevolent  iisaociations."   Section  6  of  the  act 
of  1848  to  therefore  applicable  to  this  corporation,  and  It  was  so  held  in  Le- 
f<n>re  v.  L^evre,  59  N.  Y.  434.   The  American  Home  Missionary  Society 
was  Incorporated  by  chapter  21,  Laws  1871.    Section  2  of  the  act  Is  as  fol> 
lows:  "Sec.  2.  Said  corporation  shall  be  capable  of  taking  and  holding,  by 
purchase,  gift,  grant,  devise,  or  bequest,  subject  to  the  provisions  of  law  re- 
fating  to  devises  and  bequests  by  last  will  and  testament,  real  and  personal 
property,  and  of  granting  or  otherwise  disposing  of  tbe  same  for  said  purpose." 
Tills  bequest  is  in  form  to  the  treasurer  uf  the  sucifty,  but  is  "to  be  applied 
to  tlie  charitable  uses  and  purposes  of  said  society  and  under  its  direction." 
It  is  therefore,  in  legal  effect,  a  bequest  to  tbe  society.   Effray  v.  Asylum, 
5  Bedf.  Snr.  557,  and  cases  cited.   In  Kerr  v.  Dougherty,  7^  N.  Y.  327,  the 
validity  of  a  bequest  to  the  Union  Theological  Seminary  was  in  issue.   In  the 
amendment  to  its  act  of  incorporation,  passed  in  1870,  it  was  authorized  to 
talM  and  bold,  "by  gift,  grant,  or  devise,  or  otherwise,  subject  to  all  the  pro- 
visions of  law  relating  to  devises  and  bequests  by  last  will  and  testament." 
It  was  held  that  the  corporation  was  subject  to  tbe  provisions  of  the  general 
act  of  1848.  and,  the  will  having  been  executed  within  a  month  of  the  testa- 
tor's death,  the  bequest  was  declared  void.   It  will  be  observed  that  the  re- 
striction clause  in  the  charter  of  the  Auierii  an  Home  Missionary  Society, 
empowering  it  to  take  by  gift,  etc.,  is  identical  with  that  in  the  charter  of  the 
Union  Theok^iod  Seminary,  excepting  the  omission  of  the  word  "all."  It 
is  submitted  by  the  learned  counsel  for  the  American  Home  Missionary  So- 
ciety whether  tlie  omission  of  the  word  does  not  express  a  legislative  intent  to 
limit  this  society  to  the  restrictions  contained  in  tbe  statute  of  wills,  ami  ex- 
empting it  from  tbe  provisions  of  the  act  of  1848.  I  tb.nk  the  amission  of  the 
word  "all"  has  no  such  significance,  and  tiiat  it  does  not  restrict  or  limit  its 
application  to  any  particular  statute;  if  so.  how  can  we  determine  what  par- 
ticular statute  the  legislature  intended  to  include  or  exclude?  The  word  "nil" 
is  omitted  In  a  nlmnar  clause  in  th«  charter  of  the  Baptist  Missionary  Con* 
ventiou  of  the  atate  of  New  York,  (chapter  41,  Laws  1862;)  yet  it  was  held  in 
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Stepheruon  t.  Short,  92  ^.  T.  4S8, 445,  that  aectfoo  6  of  the  act  of  1848 
pUtiil  to  a  bequest  made  to  It  by  win  executed  within  two  DH»itba  of  the  death 
of  the  testator,  and  tliat  the  bequest  was  Invalid,  altfaongh  ttie  testator  left  no 
wife,  diild,  or  parent.  It  seems  vezy  clear  that  each  of  these  corporations 
are  within  the  restriction  imposed  by  the  statute  (rf  1848.  But  it  is  claimed 
hj  the  counsel  for  each  of  said  oorporations  that.  If  it  should  be  so  held,  tliey 
are  still  entitled  to  take  the  same  amounts  undw  a  former  win  executed  in 
1883.  The  due  ocecution  of  this  former  will  was  proved  on  the  hearing,  and 
read  In  evidence.  The  will  of  1888  gave  all  the  estate  real  and  personal,  to 
Mary  F.  Benedict,  and  named  her  as  executrix.  It  farther  provided  that,  in 
case  she  should  not  be  living  at  the  time  of  the  death  of  the  testatrix,  Henry 
T.  Dunham  should  be  the  executor,  and  tflke  all  the  estate  In  trust  for  the 
purpose  of  converting  it  into  money  and  paying  the  legacies.  Besides  legacies 
to  the  other  corporations  named,  the  sum  at  ^2,000  was  directed  to  be  paid  to 
the  treasurer  of  the  Home  Missionary  Society,  and  Sl.OOO  tothe  Susquehanna 
Valley  Home.  Various  Individual  bequests  were  made,  and  the  residue  of 
her  estate  was  given  to  the  American  Female  Ouardian  Society.  A  codicil 
executed  iu  March.  1886.  revokes  an  individual  legacy  of  #1,000.  The  will 
of  1883  omits  the  legacy  to  Mary  P.  Benedict,  and  ^ves  the  entire  estate  in 
trust  to  Henry  T.  Dunham  to  convert  the  estate  Into  money,  pay  legacies  of 
like  amount  to  each  of  the  corporations  named  in  the  will  of  188§.  and  to  i 
Ciich  person  named  tliereln,  excepting  the  one  cut  off  by  the  codicil,  and  also 
names  several  additional  legatees,  the  personal  legacies  In  all  amounting  to  'i 
$3,500  more  than  were  contained  in  the  former  will.  This  will  also  makes 
the  Female  Guardian  Society  residuary  legatee.  The  provision  in  the  statute 
of  1848  that  "no  such  devise  or  bequest  shall  be  valid  in  any  wilt  which  shnll 
not  have  been  made  and  executed  at  least  two  months  before  the  death  or  the 
testator"  was  made  to  guard  against  Improvident  testamentary  disposition  of 
property  by  persons  in  extremu  in  derogation  of  the  claims  of  near  relatives. 
Will.  Eq.  Jur.  576;  Beekman  v.  People,  27  Barb.  305. 

The  learned  counsel  representing  these  corporations  claim  that  the  provis- 
ion in  the  act  of  1848  should  not  render  these  bequests  invalid,  because  it  ajv. 
pears  from  the  will  of  1883  that  the  bequests  were  not  made  to  them  in  €3> 
tremis,  through  fear,  weakness,  or  supernatural  influence,  but  were  re-enact- 
menls  of  precisely  the  same  bequests,  made  with  deliberation  and  in  full 
health  several  years  before.  It  must  be  conceded  that  the  apprehendf!d  dan- 
ger that  prompted  this  legislative  restraint  upon  testamentary  disposition 
does  not  exist  in  this  case;  but  does  it  follow  that  the  maxim,  ceK»ante 
ration*  legiacessat  ipsa  lex,  can  be  applied  to  the  defeat  of  a  positive  statute? 
This  maxim  may  be  considered  in  the  application  of  rules  of  iaw  to  a  given 
case,  but  should  not  be  construed  literally.  The  statute  applies  to  all  bequests 
made  within  two  months  before  death.  It  makes  no  exception.  It  confers 
no  discretion  upon  the  court.  It  gives  no  power  to  investigate  the  circum- 
stances surrounding  the  testator  when  the  will  was  executed,  to  determine 
wJiether  "the  reason  of  the  law"  had  ceased  to  exist  If  this  was  a  legiti- 
mate subject  of  inquiry,  it  should  not  be  confined  to  an  examinatiun  of  for> 
mer  wills  to  see  if  similar  provlstoos  bad  not  been  previously  made,  but  the 
state  of  the  testator's  mind  and  all  her  surroundings  could  be  proved  to  show 
that  "the  reason  of  the  rnle"  did  not  exist.  Such  an  issue  has  never  been 
sanctioned  or  raised  in  any  reported  case  since  the  enactment  of  this  statute. 
Section  8091  of  the  proposed  Civil  Code,  as  reported  In  1884,  states  this  maxim 
as  follows:  "When  the  reason  of  a  rule  ceases,  so  should  the  rnle  itself;"  but 
section  3090  says:  "The  maxims  of  jurisprudence  hereafter  set  forth  are  in- 
tended, not  to  qualify  any  of  the  foregoing  provisions  of  this  Code,  but  to  aid 
In  their  just  application."  Neither  should  this  maxim  be  allowed  "toquallfy" 
the  provisions  of  the  statute  of  1848,  but  only  to  aid  in  Its  application ;  U 
should  not  be  used  to  nulli^  it.   It  was  the  rule  of  tSu  common  law,  and 
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made  a  part  of  tbe  RevtaeJ  Statates,  that  tbe  marriage  of  »  womm  opnrated 
as  an  absolute  rerocttion  of  lier  prior  will.    Tbe  reason  of  the  rule,  as  stated 
hj  Lord  Chancellor  Teturlow,  iti  Ifodttden  v.  Lloyd,  2  Brown,  Ch.  534,  was 
that  "ft  iacontnirytothe  nature  of  tbeiDstrument,  wbicb  must  bt^  ambulatory 
during  the  life  of  ibe  testatrix,  and,  as  by  the  marriage  she  disables  berself 
from  making  any  other  will,  this  instrument  ceases  to  be  that  sort,  and  must 
be  void."   In  Brown  v.  Clark,  77  N.  Y.  369,  ft  was  claimed  by  the  contest- 
ant! that  the  testamentnry  capacity  conferred  npon  married  women  by  sub- 
sequent statutes  took  away  tbe  "reason  of  the  rule  of  the  common  law,  and 
that  npon  the  maxim,  eetaanU  ratione  leffta  wagaVJex  ipse,  tbe  rule  should  bs 
deemed  to  be  abrogated,  but  it  was  held  that  **the  courts  cannot  dispense  witli 
a  statutory  rule  Iwcause-lt  may  appear  that  ttae  policy  upon  which  it  was  es- 
tablished bad  eeased.'*  It  is  also  argued  in  behalf  of  these  corporations  that 
the  later  will,  although  In  terms  revoking  tbe  will  of  1888.  In  fact  re-enact* 
and  raMBrms  the  bequests  contained  in  the  former  will;  that  because  tbe  re* 
enacted  gift  failed  to  become  effectual  on  account  of  the  death  of  tbe  testator 
within  two  months  after  the  execution  of  the  last  will,  the  revocatory  clause 
did  not  take'  effect;  and  that  the  will  of  1883  can  be  admitted  to  probate  and 
construed  in  connection  with  the  latter  will.  Our  statute  provides  ttwt  no 
will  in  writing*  except  In  the  cases  hweinaftar  mentioned,  nw  any  part 
thereof,  iliall  be  revoked  or  altered  otherwise  than  by  some  other  will  ia 
writing,  or  some  other  writing  of  the  testator  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  formalities  with  which  tbe  will  itself 
was  required  bylaw  to  be  executed.  8  Bev.  St.  (7tb  Ed.)  p.  2286,  §  42.  The 
will  offered  for  probate  alsposes  of  the  entire  estate,  and  i»  therefore  a  revo> 
cathm  of  all  former  wills  independent  of  the  revocatory  clause.  LucUam  t. 
Otit,  15  Hnn,  410;  Schouler,  Wills,  §  406;  1  Bedf.  AyUls,  862.   As  this  will 
In  express  terms  revokes  all  former  wills,  tbe  Intention  of  tbe  testatrix  la  too 
clear  forargument   It  must  be  presumed  that  the  testatrix  latendedthat  her 
but  will  should  take  effect.   A  will  duly  executed,  which  In  terms  revokes 
ill  former  wills,  and  appoints  executors,  is  a  valid  revocation  of  a  former  will 
disposing  of  part  of  the  testator's  properfy.  although  the  will  containing  such 
clause  of  revocation  makes  no  dispiDsltion  of  the  property  contained  in  tbe  for^ 
mar  wIlL   In  n  Thompson,  11  FaJge,  463;  WiiarL  £v.  §  892.   If  she  had 
ctmtinued  to  live  a  few  days  longer,  there  would  have  been  no  question  that 
her  Intention  was  aeeompllshed.   Was  sueh  Intention  defeated  by  lier  death 
within  two  month!  after  ita  execution?  In  CaikfltOd  v.  CrandaU,  4  Dem. 
Sar.  Ill,  bequests  were  made  to  three  several  societies;  one-half  his  property 
to  one,  and  one-fourth  to  each  of  the  uthtirs.  A  codicil  executed  wiUiio  tvo 
months  before  tbe  testator's  death  changed  tlie  proportion  to  one-third  to  each 
society.  It  was  hdd  by  ttie  learned  surrogate  of  Allegany  coun^  that  the  cod- 
icil revoked  the  bequests  In  the  will,  and,  being  executed  within  two  months 
previons  to  tbe  testator's  death,  was  void  as  to  two  of  the  societies  Incorpo- 
rated  nnder  the  act  of  1848.  The  surrogate  says  (page  118):  "If  at  the  time 
tbe  testatcv  made  the  codldl  to  his  will,  he  had  made  a  new  will,  making  no 
mention  of  a  former  will,  but  which  contained  precisely  tbe  samb  terms  and 
eundltions  as  are  found  In  the  will  of  1871,  as  moditled  by  the  codicil  of  1884, 
I  think  very  few  would  contend  that  tbe  provisions  of  tbe  will  ot  1871  were 
not  i»v<Aed  by  tbe  latter  instrument;  thi^  tbe  latter  inBtrnment,  producing 
tbe  same  result.  Is  called  a  codicil  ought  n<^  to  change  its  legal  9tatu$.**  In 
this  case  there  was  no  express  revocation  of  the  will.  Tbe  codioil  only  changed 
tbe  proportion  in  which  tbe  societies  should  share  In  the  estate,  but  It  was  the 
last  expression  of  the  testator's  will,  and  made  within  tbe  prohibited  time.  The 
residuary  l>equest  to  the  American  Female  Gmu^ian  Society  ia  diminished  by 
the  last  will  by  the  additional  individual  legacies  in  the  sum  of  $3,500.  These 
additionaJ  bequests  may  or  may  not  affect  the  others,  depending  on  whether 
tbe  estate  Is  sufficient  to  pay  the  legacies  in  full.   The  will  of  1883  gives  the 
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entire  estate  to  Mary  P.  Benedict,  if  living  at  the  time  of  the  testatrix's  death, 
and  makes  lier  the  executrix.  Tli«  la»t  will  uinits  her  iianie  entirely,  and  gives 
Uie  estate  to  Henry  T.  Dunham  tn  trust.  There  Is  no  reason  in  sayin;;  that 
thf>  testiitrix  supposed  slie  was  to  leave  two  wills  that  were  tu  he  admitted  to 
prubate  and  construed  together.  She  did  not  intend  to  give  cumulative  leg&< 
cies.  There  would  be  no  end  to  the  complioations  and  embarxassments  that 
mightarise  in  attempting  to  give  effect  to  two Indeiiendent  Inatruiuent-i  which 
were  never  intended  to  be  construed  togfther,  A  will  may  consist  of  several 
papers,  executed  at  different  times,  but  they  must  be  in  harmony  with  each 
oUier.  It  is  true,  as  argued  by  counsel,  that  **a  last  will  and  testament  is  not 
a  piece  of  paper;**  still  the  p^wr  is  the  only  medium  of  preserving  and  ex- 
prrsalng  the  parpoae  of  the  testator;  but  it  is  not  true  that  **anywiH"  can  be 
proved  under  section  2611  of  tlie  Code  of  Civil  Procedure.  It  is  only  the  last 
will  that  can  be  probated.  8  Bev.  St.  p.  2285.  §  40.  Swinburne  aaya:  *'But 
no  man  can  die  wiUi  two  testaments,  and,  therefore,  the  last  and  newest  Is  of 
foroe;  80  that  If  there  were  a  thousand  testament^  the  last  of  all  Is  th«  best 
of  all,  and  maketh  void  the  former."  Swiub.  Wllle,  pt.  7,  §  14.  ol.  1.  Of 
course  the  subsequent  will  must  be  executed  with  the  requisite  Yormalitles. 
by  aoompetoit  testator,  and  the  revocation  most  not  be  grounded  on  a  mia- 
takeo  assumption  of  fact.  There  was  no  mistake  of  law  or  fact  on  the  part 
of  th«  teatatrix.  It  is  a  l^al  presumption  that  she  knew  she  must  live  two 
months  after  Its  execution  to  render  cert^n  of  the  bequests  valid.  To  this 
extent  her  capacity  to  give,  as  well  as  the  capacity  of  the  legatees  to  take,  was 
limited,  but  it  was  not  such  an  infirmity  td  the  instrament  as  would  make 
applicable  the  autliorities  relied  upon  by  counsel.  The  revocation  was  abso- 
lute and  unconditional,  and  took  effect  immediately.  She  might  Iiave  made 
it  cunditlonal  upon  dying  within  two  months,  but  she  diet  not,  although  know- 
ing  the  effect  of  the  revocation  clause.  The  republication  of  a  will  by  a  cod- 
icil makes  the  will  speak  from  the  date  of  the  codicil.  Van  CorUandt  v. 
Kip.  1  Hill,  690,  7  HUl,  346;  Sroton  v.  Clark.  77  K.  Y.  369.  377. 

My  attention  has  not  been  called  to  any  decision  in  this  state  adverse  to  the 
views  herein  expressed.  The  case  of  Frtee  v.  Maxwell,  28  Fa.  St.  23.  seems 
to  be  squarely  In  point.  Thomas  Smitli,  the  testator,  died  within  one  calen- 
dar month  after  the  execution  of  Iiis  will  containing  a  bequest  to  the  Friends* 
Boardlng-School.  A  previous  will  was  made  wliich  specifically  gave  all  hia 
real  estate  to  such  sciiool.  Tbe  later  will  gave  all  his  property,  real  and  per- 
sonal, to  the  school,  named  other  execators,  and  revised  all  former  wills. 
Held,  that  the  bequest  was  for  religious  and  charitable  uses,  and  void  under 
tbe  act  of  assembly  of  1855.  and  that  an  express  clause  of  revocation  of  for- 
mer wills  is  not  affected  or  imptilred  by  the  failure  of  the  devise  contained  in 
the  later  will,  by  reason  of  tbe  testator's  dying  within  the  time  required  by 
the  act  to  give  the  devise  effect;  that  when  tbe  second  devise  fails,  not  by  rea- 
son of  defective  execution  of  the  will,  but  by  the  incapacity  of  tbe  devisee  to 
take,  or  by  any  other  matter  dehora  the  will,  the  first  will  is  thereby  revoked. 
In  Chamberlain  v.  Chamberlain,  48  N.  Y.  424,  the  court  (page  439)  saya: 
"Doubtless  tbe  restriction  upon  corporations  is  a  government^  regulation, 
and  one  of  policy,  and  to  be  enforced  by  the  government;  but  an  individual 
whose  interests  will  be  affected  by  a  transgression  uf  the  rule  may  assert  and 
insist  upon  the  limitation  as  a  restriction  upon  the  power  of  the  corporatioD 
to  take"  An  express  revocation  will  prevail,  even  though  tbe  object  of  the 
new  will  fails  as  against  public  policy.  Gimett  v.  Weatherly,  5  Jones,  £q. 
46.  My  conclusions  are  that  tbe  several  bequests  to  the  American  Home  Mis- 
sionary Socie^,  to  the  Susqueiianna  Valley  Home,  and  to  tbe  American  Fe- 
male  Uuardian  Society  are  invalid.  Let  the  decree  be  entered  acootdinglj. 
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OOLE  «.  BOBT. 

(8uprtme  Court,  Ommil  Term,  Fifth  D  ;|mrtmettt  Oetober  S8,  MOOl) 
Oranoy  RTiDnrcn— Pabtial  8TA.TSin:eT  or  Factb. 

In  an  notion  to  reoover  for  lervlces  rendered  u  ui  nttoroey.  defendant  oonteoded 
that  plaintUf  was  guilty  of  negligence  In  not  taking  an  appeu  from  the  judgment 
In  the  action  In  woich  plaintiff  wae  defendant's  attorney.  It  appeared  that  plsin- 
tUf  had  twice  written  to  defendant,  statlDg  that  the  flndiogeoftberefereeon  which 
Jndrment  was  entered  were  erroneous,  and  advlsinff  an  appeal,  and  finally  received 
a  letter  Xnnn  defendant  before  Uw  time  to  appeal  nad  expired,  directinn  higa  to 
take  an  AppeaL  PliUntlff  contended  that,  after  writing  the  letters  Advising  an  mp- 
peal,  be  dlsoorered  that  he  was  in  error  in  supposing  the  findings  to  be  erroneous. 
There  was  no  evidence  that  the  findings  were  not  erroneoas  in  tne  parttenlars  men- 
tioned by  plaintUI  in  his  letter  to  def  endanLezoept  Uie  teatimony  of  the  referee 
who  tried  the  case,  and  of  counsel  therein,  field,  that  it  was  error  to  allow  plain* 
tUf  to  testify  that  "on  a  subsequent  inTesUgl^n  I  discovered  that  I  was  In  error 
In  making  that  statement, "  (that  the  findings  of  the  referee  were  erroneous.)  though 
be  also  stated  wherein  be  thotwht  that  be  was  mistaken,  but  failed  to  give  detaUa, 
atiwa  it  eonld  not  be  said  bow  nr  his  eyproeslon  ot  opinion  InfliWDoed  the  jury. 

Appeal  from  circuit  oonit,  Gattaraogns  ooanty. 

Action  by  George  W.  Cole  against  Sidney  B.  Boby  to  recover  for  legal 
lervlces  rendered  oj  plaintiff  and  bis  partner  to  defendant.  There  was  a 
judgment  on  a  verdict  for  plaintiff,  and  an  order  was  entered  denying  a  mo- 
tion for  a  new  trial,  and  defendant  appeals.  For  former  report,  see  7  N.  T. 
511pp.  962. 

Argued  before  Dwioht,  F.  J.,  and  Maoohbeb  and  Gobijbtt,  JJ. 
Jama  ff.  Jahnton,  for  appellant.  €teorg«  W*  Cole,  pro  ««. 

O0BI.BTT,  J.  In  1886,  the  respondent  employed  Ansley  &  Davla,  a  firm  of 
awyers  at  Salamanca,  to  collect  a  claim  against  Frank  J.  Grief  for  the  alleged 
imount  of  $1,200.  The  demand  was  evidenced  by  an  instrument  in  writing, 
jurporting  on  its  face  to  be  an  absolute  transfer  of  buggies,  etc.,  fur  the  con- 
lideratiun  of  $945.  It  was  claimed  by  the  plaintiff  in  that  action  thtit  the 
jistrument  was  a  chattel  moitgHge,  while  the  defendant  contended  that  It 
upas  an  absolute  sale  of  the  goods  for  the  price  stated .  Ansley  &  Davis  treated 
t  as  a  mortgage,  and  caused  the  articles  to  be  sold  at  public  auction.  The 
ale  resulted  in  a  large  deficiency .  The  plaintiff  then  directed  an  action  to  be 
jrooght  against  the  defendant  therein  to  reoover  this  deficiency.  Afterwards, 
.he  defendant  in  this  action  consented  that  the  plaintiff  take  charge  of  his 
aaa  inatead  of  the  original  attorneys.  He  did  so,  and  the  action  was  referred 
o  J.  8.  Whipple,  Esq.,  an  attorney  of  Salamanca,  before  whom  the  plaintiff 
lied  the  ease  assisted  by  his  partner,  Inman,  with  tlie  defendant's  consent.  The 
■eferee  reported  la  favor  of  the  defendant.  Judgment  for  costs  was  entered 
ibottt  the  7tb  of  January,  1887. 

The  cmnplaint  in  this  action  was  to  recover  for  legal  services  rendered  by 
be  plalnUfl  and  his  puUier  for  the  sum  of  $150.  There  was  a  second  count 
vhereln  the  plaintiff  cUmed  an  additional  sum  of  $S&  for  services,  which 
vaa  not  controverted  «i  the  trial.  The  answer  allied  In  substance,  among 
tther  things*  that  tlie  plaintiff  improperly  neglected  to  bring  an  app«a  from 
he  Judgment  entered  upon  the  report  of  the  referee,  whereby  he  sustained 
;teat  damage.  On  tiie  8th  day  of  January.  1887,  the  plaintiff  served  a  copy 
•f  the  referee's  report  on  the  defendant,  and,  at  the  sama  time,  sent  Um  a 
etter  of  which  ttie  fSoUowing  Is  a  oopy: 
**  J.  J.  Ihman. 

*'0.  W.  COLK. 

"Salaxaxoa.  K.  Y.,  January  8, 1887. 
"SiOntif  B.  Sobn,  Ag.— Dbab  Sm:  Inclosed  we  send  70a  a  copy  ot  the 
eport  of  the  referee  in  the  case  of  yourself  ag^nst  Frank  J.  OrlM.  By  it 
ou  win  see  tlMt  the  referee  not  only  beat  us  on  the  question  <tf  the  bill  of 
v.llM.T.a;no.7 — 17 
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Mle,  but  be  beat  ub  out  of  what  we  were  entitled  to  recover,  even  upon  the 
theory  that  the  bill  of  sale  was  absolute.  The  flgurea  showed  that  we  were 
entitled  Lo  recorer  aottietbtng  over  two  hundred  dollars  la  any  evrat.  His 
findings  of  fact  in  the  report  an  not  supported  by  the  evidence  In  the  case. 
He  relied  upon  a  statement  of  account  made  out  by  yon  to  Grief,  October  8, 
1885,  as  the  basis  upon  which  to  determine  the  amount  due;  bat  even  then 
you  were  entitled  to  recover  about  two  hundred  dollars,  or  a  little  mora,  even 
upon  tiie  supposition  that  the  bill  of  sale  was  an  absolute  one.  He  finds  that 
the  note  <^  910i.  given  July  4^  1885.  and  which  you  afterwards  took  up 
[Klager  note]  on  December  5th  or  15th.  was  paid  by  the  maker,  Mr.  Klager. 
The  evidence  of  yourself  shows  that  it  was  not  paid  by  him.  and  there  is  no 
evidence  disputing  that  fact.  There  is  also  a  note  made  Elager  on  tlie 
20lh  of  April.  1885,  for  $125.  payable  in  seven  months,  and  which  became 
due  November  25. 1885.  He  does  not  find  that  note  became  due  after  the 
issuing  of  that  statement.  It  did  in  fact  become  due  after  that  statement  was 
issued,  and  was  charged  back  to  him.  having  been  once  credited  to  him  at 
thetlmeof  its  receipt  by  you.  This  is  also  wror.  The  report  and  findings  are 
nnsupported  by  Uie  evidence,  and  the  case  ought  to  be  appealed,  and  the 
judgment  reversed,  and  a  new  trial  obtained  before  another  referee.  Please 
let  us  know  what  you  desire  to  have  done  with  the  mattor.  This  Is  radically 
wrong.  The  figures  show  that  yoa  are  entitled  to  a  judgment  to  somelliing 
over  two  hundred  dollars  tn  any  event,  and,  if  we  get  a  new  trial,  we  do  nub 
believe  any  otiter  referee  would  Bnd  ugainst  you  on  the  question  of  the  cbar> 
acter  of  the  bill  of  sale.   Hoping  to  bear  from  you  soon,  we  remain 

**  Yours,  truly.  Inman  ft  Colb." 

The  (lefen^nt  did  not  reply  to  this,  and  on  the  28tli  of  February,  1887.  the 
plainttfl  wrote  the  defendant  another  letter,  of  which  the  following  is  a  copy: 

"Salamanga.  N.  Y.,  February  28,  1887. 

'*S(da^B.  Bahjf,  Bsq.—JyRAR  Siit:  About  January  8th,  we  wrote  you, 
sending  a  copy  of  the  referee's  report  in  your  suit  with  Grief,  and  asked  you 
what  you  wanted  done  with  the  matter,  and  we  assumed  that  you  received 
the  letter.  As  we  have  not  beard  tPim  you  in  reply,  and  thinking  it  possible 
tliat  you  did  not  receive  our  letter,  we  M  rlte  you  again,  for  the  time  within 
which  to  appeal,  should  you  desire  to  do  so,  lias  very  nt-arly  expired.  Will 
yon  reply  at  onceV 

"Yours,  truly,  Inman  A  Cole," 

In  response  to  which  the  defendant  telegraphed  the  plaintifi  as  follows : 

"RooHwrsE,  2!r.  Y..  March  5.  1887. 

'^To  Inman  A  Ool9t  Salamanca,  JT.  F. ;  Have  detdded  to  apptral.  Please 
take  necessary  steps,  and  advise  Sxdmbt  B.  Bobt.  " 

In  reply  to  which,  and  on  the  7th  day  of  Ifardi.  the  plaintUT  wrote  tlie  de- 
fendant a  letter,  of  which  the  following  la  a  copy: 

"Salauanoa,  N.  T.,  March  7,  1887. 

"^Sidne^  B.  Rohjf,  Bsg.—DEAn  Sib:  Your  telegram  directing  me  to  ap- 
peal was  received  Saturday  evening,  5tb  Inst.,  but  It  came  too  late,  as  the 
time  within  which  to  appeal  has  expired.  We  should  have  been  informed 
some  time  ago,  as  it  requires  some  time  to  prepare  case  and  exceptions.  The 
time,  however,  bas  expired,  and  your  deligr  in  instructing  us  to  appeal  is  to 
bt  regretted. 

*•  Yours,  truly,  Inuak  &  Cole.  " 

In  fact,  the  time  to  appeal  bad  not  expired  when  the  plaintiff  wrote,  and 
would  not  for  two  or  three  days.  He  bad  plenty  of  time  after  receiving  ihe 
telegram  to  perfect  the  uppe^tl.  The  action  was  first  tried  before  Justice 
Daniels  and  a  jury  in  September,  18^8,  and  resulted  in  a  verdict  for  the 
ptaintifl.  The  trial  jufltit  e  granted  ii  new  trial,  and  wrote  an  opinion  wliich 
was  totlM  effect  that  under  the  eviflenoe  the  verdict  should  have  been  the 
other  w^r.  The  order  grunting  the  new  trial  was  affirmed  by  tbia  court.  7 
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y.  T.  Siipp.  952.   The  case  was  agatn  tried  before  J UBtlce  Chtlds  and  a 
jury  In  February,  1890.   It  resulted  In  a  verdict  for  the  plaintiff.    A  motion 
for  a  new  trial  was  made  and  denied,  and  the  defendant  appealed  from  that 
order,  and  t)>e  judgment  entered  upon  the  verdict.   The  only  way  in  which 
what  occurred  on  the  trial  before  the  referee  appeared  was  by  the  testimony 
of  witnesses  sworn  on  this  trial.   There  is  nothing  showing  what  appeared 
on  the  trial  before  Justice  Daniels,  except  his  opinion  granting  the  new 
trial.  It  will  be  observed  that  the  plaintiff's  letter  when  lie  sent  the  referee's 
report  expresses  strong  nonfidence  that  the  judgment  entered  upon  the  report 
could  be  reversed  for  the  numerous  reasons  therein  stated.   The  plaintiff  ad- 
hered to  these  views  until  the  close  of  the  correspondence,  for  in  his  last  let- 
ter he  says:  "The  time,  however,  has  expired,  and  your  delay  in  instructing 
us  to  appeal  is  to  be  r^retted."   It  was  held  on  both  trials  that  the  omission 
to  perfect  the  appeal  was  an  act  of  negligence.   In  other  words,  he  was 
guilty  of  a  breach  of  professional  duty  in  that  respect.   It  requires  no  argu- 
inetit  to  prove  that  the  steps  necessary  to  be  taken,  including  time,  are  pecul- 
iarly within  the  province  of  the  attorney.   He  owes  active  diligence  to  hia 
client,  who  has  a  right  to  assume  that  he  will  be  properly  advised  in  refer- 
ence to  all  matters  which  relate  to  tlie  legal  business  intrusted  to  his  attorney. 
At  what  time  he  ascertained  that  be  was  in  error  in  advising  the  defendant 
that  he  bad  good  grounds  for  appeal  does  not  clearly  appear.    The  plaintiff 
was  sworn  as  a  witness  on  hia  own  behnlf,  and,  after  testifying  to  his  em- 
ployment, and  the  satisfactory  character  of  iiis  services  imtil  after  judgment^ 
he  was  asked  on  his  own  behalf,  the  following  question:  "Were  you  in  error 
in  stating  that  the  plaintiff  was  entitled  in  any  event *to  recover  $200?"  Thia 
was  objected  to  and  overruled,  and  exception  taken,  and  tlie  witness  an- 
swered: **On  a  subsequent  investigation,  I  discovered  I  was  in  error  in 
making  that  statement."    The  plaintiff  then  proceeds  to  state  wherein  he 
thought  he  Iiad  fallen  Into  an  error,  but  he  enters  Into  no  details.  Judge 
Vre^Qd,  the  counsel  for  the  defendant  on  the  trial  before  the  referee, 
^Ives  some  evidence  tending  to  show  that  the  report  was  correct.   The  ref- 
eree also  gives  testimony  tending  to  support  bis  findings.   The  report  of  the 
referee  appearing  in  the  case  tlirows  no  light  upon  the  particular  findings 
criticised  by  the  plaintiff  when  he  first  wrote  the  defendant;  nor  does  the 
plaintiff  state  what  the  defendant's  accounts  showed  upon  which  be  stated 
the  referee  predicated  bis  findings,  but  he  does  say  in  tltat  letter  advising  an 
appeal,  that  the  defendant's  accounts,  if  taken  as  true,  would  have  required  a 
report  in  bis  favn:  of  $200  In  the  action  before  the  referee.   This  matter  was 
not  explained  open  the  trial  from  which  this  appeal  is  taken.    The  question 
above  quoted,  to  viUcb  objection  was  made,  and  exception  taken,  simply 
asked  for  the  opinion  or  conclusion  of  the  witness.   It  is  true  that  he  stated 
be  wae  in  errw  in  some  paiileuiHrs,  hut  he  omits  to  expl^n  alt  the  alleged 
errora  for  which  he  advised  the  appeal  In  his  letter.   The  question  itself  did 
not  call  for  facts,  but  an  opinion  or  oonclusion;  and*  when  the  facts  stated 
failed  to  embrace  all  of  tliem.  it  is  impossible  to  say  bow  far  bis  general  an- 
swer influenced  the  jury.   It  is  obvious  that  the  counsel  on  the  other  side* 
.Jud^  Vreeland*  would  naturally,  so  far  as  consistent  with  the  truth,  fiavor 
the  referee's  findings;  also  that  the  referee  would  desire  to  have  it  appear 
that  he  reached  a  proper  ocmclnsion  on  the  eridenos  submitfeed  to  him.  As 
DO  appeal  was  taken  fn  pnisuance  ci  the  defendant's  directions,  and  as  az- 
tuMy  what  occurred  on  tbs  trial  before  the  referee  did  not  appear,  it  Is  not 
Baay  to  ses  wbeUier  the  plaintiff  was  mistaken  vhm  he  strongly  advised  an 
appeal.   If  he  bad  obejed  instraction,  and  taken  an  appeal,  the  case  would 
bave  shown  what  oecnrred  bofore  the  zeferee,  and  this  court  could  liave  intel> 
lil^ently  drtwmined  whether  the  reieree  fell  Into  errors,  which  required  a  re- 
rerval.    The  explaaafcion  of  the  fdaintiff  on  the  trial  fails  fully  and  clearly  to 
ibow  whetlier  he  wasin  error  In  liis  advice  about  bringing  an  appeal.  It  was 
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hli  duty  to  bring  one  when  so  directed,  and  oogent  reosonfl  ihoald  be  girea 

showing  that  the  omission  occasioned  no  damage.  The  reasons  assigned  for 
a  new  trial  hj  the  trial  justice  before  whom  the  cause  was  first  heard  are  not 
Batlsfactorlly  answered  by  the  plaintiff.  The  courts  cannot  be  too  careful  In 
exacting  diligence  on  the  part  of  attornejs  in  protecting  the  Interests  of  tbelr 
clients.  It  was  agreed  by  each  of  the  learned  Justices  on  the  trials  that  a  re* 
versa)  would  have  shown  sufficient  evidence  oi  damage;  and,  unless  the 
plaintiff  was  very  much  mistaken  In  what  he  said  before  be  wrote  that  the 
time  to  appeal  had  expired,  there  are  strong  reasons  for  supposing  that  an 
appeal  would  have  resulted  in  a  new  trial.  The  question  as  to  whether  er- 
rors requiring  a  new  trial  were  fallen  into  is  one  of  law  for  tlie  court,  which 
cannot  be  properly  disposed  of  by  a  jury.  It  Is  not  easy  to  see  how  the  jury 
could  have  Intelligently  determined  that  questioo  In  the  absence  of  a  full  and 
accurate  statement  us  to  what  occurred  on  the  trial.  In  the  presence  of  such 
a  statement,  the  trial  Justice  could  have  instructed  the  jury  upon  the  law  of 
the  case,  and  any  error  which  he  might  have  fallen  into  would  he  reviewable 
In  this  court.  But,  where  the  legal  questions  are  transferred  in  a  general 
way  to  the  jniy,  it  cannot  be  known  with  aecanugr  upon  what  the  rerdict 
turned. 

It  seems  to  have  been  assumed  on  the  trial  that  the  question  as  to  whether 
tiie  contract  was  entire  was  not  involved.  The  court  proceeded  upon  the  a»- 
aumption  that  the  plaintiff  was  entitled  to  a  verdict,  unless  danu^es  were 
proved  by  way  of  counter-claim.  It  is  true  that  the  answerclaims  such  dam- 
ages; It  ia  equally  true  that  It  alleges  a  wrongful  omission  on  the  part  of  the 
plaintiff  to  take  an  appe&l,  and  the  oiurt  in  substance  held  that  the  answer 
in  that  respect  was  true.  If  such  was  the  case,  the  oonlract  being  entire, 
the  oases  Indicate  that  a  wrongful  omission  to  obey  instruction  would  defeat 
ft  recovery  for  past  gervioes.  Vhatfiuld  v.  fifmofwon^  92  N.  T.  209-215: 
renney  v.  Berger,  98  N.  T.  624;  Andrem  v.  Tj/ng,  94  N.T.  1&  It  need  not 
be  said  that  an  attorney  has  no  right  to  abandon  bis  dlent^s  case  without  giv- 
ing him  reasonable  notice.  Langdm  v.  CaaUeton,  80  Vt.  285.  It  is  true 
that  an  attorney  may  call  upon  his  client  for  pay  from  time  to  time,  and 
would  be  Jostifled  in  quitting  his  service  if  he  failed  to  furnish  him  with 
funds.  But  by  his  retainer  he  is  employed  unUl  tlie  litigation  enda,  unless 
sooner  discharged  by  his  elient.  Hatri*  t.  Oa&oum,  2  Croiup.  A  U.  628; 
NUhaU*  V.  WiUxm,  11  Mees.  &  W.  105;  Langdon  v.  CaaUaton,  80  Tt.  285; 
Jimia  V.  Smith.  48  Vt.  52;  MygaU  v.  WtUHKo^Ah  K.  Y.806;  SOotf  v.  JP/rnen- 
dorf,  12  Jolms.  317.  In  this  case  there  Is  no  qnestlon  about  the  retainer; 
nor  ia  there  any  claim  of  a  demand  of  payment  while  the  litigation  proceeded, 
or  a  wrongful  request  to  bring  an  appeal,  or  that  the  attorney  did  not  wrong- 
fully bring  one.  Tliere  is  no  claim  that,  upon  any  ground,  the  attorney  de- 
sired to  akttndon  the  case.  Under  such  circumstances.  It  may  well  bedoabted 
whether  the  phhintiff  could  recover.  He  should  be  eltlier  requited  to  show 
substantial  performance  or  a  good  reason  for  his  omission.  There  are  many 
cases  where,  by  the  terms  of  the  contract,  payment  may  be  exacted  as  the 
work  progresses,  in  order  to  «ial)Ie  the  lalwrer  to  eompleto  his  job.  But 
where  such  is  not  the  expreas  conditim  of  ttift  contract,  and  no  request  for 
payment  ia  made,  and  there  ia  a  wrongful  failure  to  complete  the  jtrii.  and 
the  ooatiact  is  entire,  the  above  cases  are  to  the  effect  that  a  wrongfol  omis- 
sion may  defeat  recovery.  While  is  is  true  that  the  answer  elalmed  damagea 
by  way  of  counter-claim,  it  is  equally  true  tlMt  it  allegei  farts  allowing  non- 
performance by  the  plaintiff.  The  case  was  disposed  of  at  the  farlal  upon  a 
wrong  theory.  The  telegram  havbig  readied  the  idalnUff  In  time  to  enable 
him  to  bring  an  iqipeal,  the  court  would  hars  power  after  it  was  tnonght  to 
grant  time  for  preparation  of  the  case,  or  to  Ale  ezoepttons.  ▲  bsw  lilal 
must  be  granted,  with  costs  to  aUde  the  event.  AU  oonMi. 
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Trot  A  Albia  H.  B.  Oo.  e.  Smith. 


(AqMWMe  Ctoftrt,  OcMral  Term,  Third  Department.  SeptemDer  SB,  UMi) 

taeatuMiM  Ihbtbumbnt«— Fraud olbnt  TBASsna. 

Xonej  belonging  to  an  estate  of  which  def endsnt  and  ona  H.  were  executors,  and 
1b  the  posseuton  of  defendant,  was  paid  orer  by  him  to  H.,  the  latter  giving  there- 
to his  note  payable  to  order  of  defendant  as  saoh  exeontor,  with  a  negotiable  bond 
as  collateral  security.  The  bond  was  the  property  of  a  oorporation  of  which  H. 
waa  treamrer,  and  was  frmndulently  transferred  by  hlan,  but  of  tbls  defendant  had 
w  actual  knowledgsu  SUd,  that  dafondantaoqnlTad  no  title  to  tbe  bond  M  against 
the  ooiporatlfflL 

Appeal  from  oircnlt  court,  Rensselaer  county. 

Action  by  the  Troy  &  Albia  Hurae-Ballroad  Company  against  George  B. 
Smith,  to  recover  possession  of  a  certain  bond  alleged  to  be  the  property  of 
the  plaintiCT.  The  defendant  and  Theodore  £.  Haslehurst  were  the  acting 
flzecators  of  Gorton  P.  Cozzens,  deceased,  and  Haslehnrst  was  also  the  treas- 
urer of  the  plaintiff,  and,  as  such,  the  custodian  of  the  bond  in  question. 
The  defendant,  on  January  31,  18S6,  had  in  his  tianda  upwards  of  8900  be- 
longing to  the  estate,  and,  on  the  application  of  bis  co-executor,  Haslehurst, 
to  him  for  $900  of  these  moneys,  an  arrangement  waa  made  between  them 
whereby  the  defendant  then  paid  over  to  H^ehurst  said  9900,  and  took  from 
him  therefor  the  note  of  Haslehurst  of  that  date,  payable  to  tbe  order  of  de- 
fendant as  such  executor,  with  tbe  bond  In  salt  aa  collntnaL  The  Iwnd  was 
the  property  of  the  plaintiff,  from  whose  possession  Haslehurst  fraudulently 
transferred  It,  although  without  any  actual  knowledge  of  the  defendant  of 
such  wrongful  conversion.  Haslehurst  died  insolvent,  and  leaving  the  note 
unpaid.  On  trial  by  the  court  without  a  jury,  the  judge  rendered  a  decision 
in  favor  of  plaintiff.   Prom  the  judgment  entered  thereon  defendant  appMls. 

Argued  before  Lkarnkd,  F.  J.,  and  Lamdom  and  Mayham*  JJ. 

Bmrp  A.  Metritt,  {MsrHU  A  Ryan,  of  counsel,)  forapp^ant.  LniBmtth, 
{Smith  (ft  Parmentier,  of  counsel,)  for  respondent. 

Landon,  J.  Haslehurst  knew  that  the  bond  belonged  to  the  plaintiff  and 
Qot  to  himself.  He  and  the  defendant  were  executors  of  Cozzens.  What 
he  knew  aa  an  individual,  with  respect  to  his  lack  of  title  to  the  bond,  he 
could  not  help  knowing  as  execntor.  Holden  v.  Banh,  72  X.  Y.  286.  When 
be  delivered  the  bond  to  bis  co-executor,  thp  defendant,  whatever  title  was 
thereby  conferred  was  conferred  upon  liimself  and  the  defendant  as  co-execu- 
tors, uid  with  all  the  Infirmity  of  which  Haslehurst  had  knowledge.  This 
restdts  from  the^  holding  the  estate  of  theirtestator  as  joint  tenants.  1  Bev. 
bt.  p.  727,  §  44.  The  two  are  esteemed  one  person  with  respect  to  tbe 
title  whereby  they  hold,  ( WJueler  v.  Wfie^^r,  9  Cow.  84,)  although  each  one 
is  only  Uable  for  his  own  acts.  (Ormiston  v.  Oloott,  84  N.  Y.  339.)  What- 
ever title  the  defeudaitt  has  to  the  bond  is  in  his  right  as  executor,  and  he 
eao  have  no  better  title  than  his  co-tenant  had.  Whether  he  will  be  made 
personally  liable  to  the  estate  for  allowing  Haslehurst  to  convert  the  money 
of  the  estate  to  his  own  use,  cannot  be  determined  in  this  action.  JTudgmeak 
affitmed.  with  ooata.  All  eonour. 


(Supreme  Court,  Qenerai  Term,  TMrd  Department  Beptember  W,  UBS.) 

Banavnt— Wbeh  Lik»— Ao^st  Ofviceb. 

Ylalntlfl  took  poaaea^on  of  goods  prevlonaly  mortgaged  to  him,  and,  on  sale  by 
virta*  of  the  mortgage,  bid  them  in,  aud  retained  the  possession.  Thenuntgagor* 
sobseqnently  made  a  mtieral  assigtiment  for  beueflt  of  oreditors;  and,  a  few  cwys 
tkereaftef,  the  sheriff  itvied  on  sod  took  tbe  goods  from  plaioUfl  under  exeoations 
against  the  mortgagort,  field,  that  plaintiff's  possession  of  tlie  propmy  was  suf- 
fletait  to  suatalu  r^iinin  1^  him  therefor  against  the  aheriff ;  and  that  the  latter 
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ooatd  Dot  defeat  saob  action  by  showing  merely  tbat  plaintiff's  mortgage  was  fraud- 
ulent as  to  creditors,  sinoe,  in  tbat  case,  tbe  title  to  the  property  would  be  in  the 
assignee,  which  wouul  not  justify  the  sberlifa  taking  from  pUiaufl. 

Appeal  from  judgment  on  report  of  referee. 

Action  of  replevin  l)y  Samuel  T.  Guilford  af^nst  Joseph  B.  Ifllla,  as  sheriff 
of  Warren  county.  From  a  judgment  for  defendant  entered  on  tbe  report  of 
-a  referee  plaintiff  appealed. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Uayhah.  JJ. 

Bdgar  2*.  Bm^utU  for  appellant.   X.  H.  Northvp,  tor  respondent. 

Learned,  P.  J.  This  is  an  action  of  replevin.  Tbe  property  In  dispute 
t>eIonged  in  March.  1888,  to  Crandall  ft  Boynton.  In  February,  1889,  tliey 
executed  a  chattel  mortgage  thereon  to  the  plaintiff.  Abont  tbe  ^h  of  March, 
1889,  the  ptaintift  took  possession  of  the  mortgaged  property.  On  tbe  29th 
of  March,  1889,  the  plaintiff  sold  the  mortgaged  goods,  by  virtue  of  tbe  niort> 
gage,  bid  them  in,  and  retained  the  possession  until  April  20, 1889.  On  tbe 
12th  day  of  April,  1889,  Crandall  A  Boynton  made  a  general  assignment  to 
L.  L.  Davis.  On  the  20tb  day  of  April,  1889,  the  defendant,  as  sheriff,  made 
a  levy  on  the  goods  in  question,  and  took  them  from  plaintiff's  possession,  by 
virtue  of  several  executions  issued  npoii  judgments  reoovered  upon  liiUtllittes 
of  Crandall  A  Boynton  arising  prior  and  subsequent  to  the  14th  day  of  Feb- 
ruary, 1889.  This  case  was  tried  before  a  referee,  who  dismissed  the  oom- 
pla'nt;  and  from  the  judgment  entered  on  his  report  the  plaintiff  appeato. 
The  appeal  is  heard  on  the  judgment  roll  only;  no  case  having  been  made. 
The  facts  above  stated  appear  in  the  referee's  report.  There  are  other  flnd- 
ings  in  tbe  referee's  report  in  regard  to  the  permission  by  the  plaintiff  to 
Crandall  &  Boynton  to  continue  in  possession  and  to  carry  on  bustneas 
after  the  mortgage;  upon  which  facts  the  referee  finds  as  ooncloaion  of 
law  tbat  the  mortf^ge  was  fraudulent  and  void  as  to  creditors.  Tbeplalntifl 
urges  that  there  is  no  finding  of  fact  tbat  the  mortgage  was  fraudulent,  and 
that  tbe  facts  found  upon  which  the  referee  finds  as  matter  of  law  that  the 
mortgage  Is  fraudulent  are  insufficient  to  support  that  conclusion. 

It  does  not  seem  to  us  necessary  here  to  decide  whether,  on  an  appeal  npon 
the  judgment  roll  solely,  tbe  court  should  reverse  tbe  Judgment,  because  suf- 
ficient facts  are  not  found  to  compel  logically  the  conclusions  ot  law.  We 
have  held  In  other  cases  that  we  ought  not  to  reverse  a  judgment  8<^y  on 
tbe  ground  that  tbe  facts  found  by  the  referee  did  not  necessarily  compel  his 
ooncluslons  of  law,  although  they  were  consistent  wltb  such  oouclosiona. 
Where  the  evidence  is  not  before  qb,  we  may  reasonably  presume  that 
enough  was  proved  on  the  trial  to  make  out  tlie  additional  facta  which  the 
referee  has  not  found,  and  which  with  those  which  he  has  found  would  logi- 
tally  lead  to  his  conclusions  of  law.  But  in  the  present  case  the  plaintiff 
mgea  that  the  facts  actoaily  found  tqr  the  referee  compd  a  different  oonclnsion 
■of  law.  Admitting,  for  the  sake  of  tbe  argument,  that  the  mortgage  vras 
fraudulent  as  to  oredltors.  It  Is  nevertheless  a  fact  tbat  tbe  plaintiff,  from  the 
<kh  of  March  down  to  tbe  d^  of  tbe  levy,  was  in  posseeslon  under  it.  Such 
possesion  gave  blm  a  right  to  maintam  rqtlerln  against  any  one  who  took 
the  property  as  the  defendant  did.  The  defendant  then  most  show  a  right  to 
tbe  property  In  order  to  justify  bis  taking.  This  he  can  only  do  by  connect- 
ing himself  with  the  title  of  Crandall  A  Boynton,  and  showing  sdso  tbat 
plalntift's  title  derived  from  them  is  fraudulent  as  to  defendant,  representing 
creditors.  But  the  referee  has  found  that,  eight  days  before  defendant  made 
a  levy,  Crandtdl  &  Boynton  made  a  general  assignment  to  L.  L.  Davis.  Kow. 
if  plaintifl*a  chattd  mortgage  is  good  as  to  creditors,  clearly  defendant  has  no 
title.  If  plaintiff's  mortgl^re  Is  fraudulent  as  to  creditors,  then  Davis,  the 
general  assignee,  has,  under  the  well-known  statute,  the  right  to  set  it  aside, 
and  tbe  title  to  the  pn^rty  is  in  him.   The  learned  refwee  in  his  opinion 
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refers  to  this  matter,  and  says  that  if  the  assignment  Is  ,valld  It  vests  tbe 
title  in  the  assignee,  and  if  the  plaintiff  shows  title  in  another  that  defeats 
bis  action.  But  the  mistake  Is  that  possession  alone  la  sufBcient  to  maintain 
plaintiff's  action.  Jf  the  defendant  is  to  justify  his  taking  of  tlie  property  out 
of  plaintiff's  possession  he  must  prove  a  title  in  himself.  To  prove  a  title  in 
Davis  does  not  justify  tbe  defendant  in  taking  away  property  from -plain  tilTs 
possession,  unless  the  defendant  acts  under  authority  of  Davis ;  and  that  be 
does  not  do.  It  is  very  plain  that  the  man  who  takes  property  from  my  pos- 
sesion cannot  defend  his  act  by  showing  that  the  property  belongs  to  my 
neighbor,  unless  be  acts  by  thjit  neiglilwr's  authori^,  WheOer  v.  Lawton, 
108  N.  T.  40,  8  K.  S.  Bep.  S60;  Loos  v.  WUkinaon,  110  N.  7. 195, 18  N. 
E.  Bep.  99.  it  the  facts  were  such  that  the  d^endant  bad  shown  also  that 
the  assignment  to  Davis  was  fraudulent  as  to  tJie  <»«ditora  represented  by 
him,  then  he  woidd  have  avoided  the  difficulty  wbicb  now  meets  him.  By 
sweeping  away  as  fraudulent  botb  the  chattel  mortgage  and  the  assignment 
he  would  then,  through  his  executions,  have  connected  bimseU  with  the  title 
<A  CrandaU  &  Boynton,  and  would  thus  justify  his  vlolaUon  of  plaintlfl's 
possessiou.  But,  if  that  assignment  is  not  fraudulent,  then  the  assignee  has 
tbe  lig^t  to  attack  the  allend  fraudulent  chattel  mortgage.  If  he  wlU  not 
do  this,  creditors  can  \xAn%  the  action  in  aid  trf  the  assignment.  As  this  case, 
buwerer,  now  stands  upon  tbe  findings  of  fact,  we  think  that  the  complaint 
should  not  have  been  dismissed.  Judgment  revei-sed,  new  trial  granted,  ref- 
«ree  discharged,  costs  to  abide  event.   All  concur. 


VAK  CuBSN  9,  SWtTZXK, 

(Atpreme  Oomt,  Otneral  TBrm,  Fifth  D^partmmt,  Ootober  t*,  189a) 

t.  Josnon  ov  tbi  pBACi—PLBADnios— AminnnHT. 

la  trover  brought  Id  a  Justice's  ccmrt,  defendant  denied  the  oomplatnt,  and  after- 
wards filed  sn  amended  answer  which  set  up  matters  of  justification,  bot  oon valued 
no  denial.  Atld  that,  under  tbe  rule  that  pleadlogi  in  jostloes'  oourts  are  to  be 
IflMnrilr  eouatroed,  and  sinoe  defendant  evidently  intended  the  amended  answer  to 
ke  ia  addMon  to  the  denial  oentaloed  In  tbe  original  answer,  It  would  be  so  oonsid* 
end,  and  all  matters  whlob  might  have  constituted  a  defense  under  the  original  and 
aoented  answers  should  have  been  admitted, 

%  Tmawm  am  Coavaasiox— Saizoaa  dkdbr  Rbquisitioh  ix  BxPLaviN. 

WhanllHnxMua'ta  trovw  for  a  horse  that  defendant  was  a  constabls,  and  tint 
betook  the  norae  nnder  a  requisiUon  In  replevin,  which  was  regular  and  valid  on 
Ita  tMSt  and  waa  Issned  tqr  a  conrt  having  geaenl  JarisdlotUia  oi  tbe  aubjaot^nat- 
tar,  no  veoorerjr  can  tw  liad  agsinat  talm. 

Appeal  from  Stenbn  conntiy  court, 

Ai^wi  I?  Josiah  Van  Gurea  against  TtKoik  Switzer  for  the  oonvarslon  of  a 
tuwse.  ▲  judgment  rendered  in  the  justice's  court  In  tsTor  oC  plaintiff  was 
cavsised     tbs  ooun^  court,  and  {daintifl  appeals* 

Argnsd  b^ore  Dwic^,  F.  J.,  and  Maoovbeb  and  Goblbxt.  JJ. 

Jfonroe  Whetter,  for  appellant.  /.  ^.  Parkhurtt,  for  respondent. 

GoBLBTT,  J.  The  action  was  originally  commenced  before  a  justice  ot  tha 
lieace  in  trover  for  tbe  conversion  of  a  horse.   Ttie  defendant  denied  tbe  com- 

ftlaint,  and  afterwards  he  amended  his  answer  by  setting  up  various  mutters 
D  justification.  A  trial  vyas  had.  and  the  plaintiff  gave  evidence  tending  to 
show  ownership  of  tbe  horse,  a  conversion,  and  the  value.  The  defendant 
offered  evidence  for  the  purpose  of  establishing  his  defense,  which  was  objected 
to,  and  excluded,  mainly  upon  the  ground  that  the  amended  answer,  not  con- 
taining a  specific  denial,  admitted  everything  the  plaintiff  alleged  in  his  oom- 
plainU  Judgment  was  rendered  for  the  plaintiff.  The  county  conrtreverssd 
this  judgment  without  writing  an  opinion,  or  stating  the  grounds  upon  which 
the  reversal  was  based.  The  papers  tend  to  show  that  this  horse  had  been 
previously  sold  on  an  execution;  also  that  lie  bad  been  taken  on  a  requisition 
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toiued  bjr ft Joitiee «< the  peaoe  innpterin  [ffoceedlngs.  Fleadlnga  Injus- 
tices* ooaits  are  to  be  liberally  construed.  The  plaintiff  looked  upon  his  (siiise 
of  action  M  not  admitted;  for  he  gare  evidence  tending  to  prove  it;  and  then 
smoeeded  in  exdudlng  the  defendant's  evidence  upon  the  groand  that  the 
amended  answer  supeneded  the  original  amwer,  and  that  the  allegatims  in 
the  complaint  were  fully  admitted.  It  is  voy  clear  that  the  amended  portion 
of  the  answer  wan  intended  by  the  pleader  to  be  to  addltltm  to  the  denial*  and 
all  the  matters  which  might  c(mstttnte  a  d^enae  nnder  the  original  and  amended 
answwB  slionU  have  been  admitted.  The  question  as  to  whether  there  was 
a  defect  in  the  proofs  offered  by  the  defendant  is  not  dearly  before  this  coart, 
as  all  the  previous  proceedings  do  not  appear  in  the  case;  but,  so  far  as  can 
be  gathered  from  the  case  and  briefs,  the  proofs  <rf  all  the  matters  alleged  by 
the  defendant  would  have  constituted  a  defense. 

It  also  appears  in  this  case  tiiat  the  defendant  was  a  constable,  and  that  the 
taking  by  him  was  under  a  requisition  in  replevin,  regular  and  valid  upon  its 
ftee.  This  process  was  a  perfect  protection  to  tb»  defendant,  being  issued  to 
him  as  an  executive  oflQcer  by  a  court  having  general  jntlsdietion  of  the  sub- 
Jeet-matter.  WooUej/  v.  Morrin,  96  Y.  815.  The  decision  of  the  county 
court  seems  to  hare  been  correct,  and  the  judgment  must  be  affirmed.  AU 
concur. 


OnSBUKS  ».  BUUNOBR. 
(AiprMiM  Court,  General  Term,  Flffh  Department.  Ootober  n,  1890.) 

OOHTRAOTS— SUBSTASTIAL  PBRFOElUNaB, 

Where  a  contractor,  for  tbe  ereotioD  of  a  two-story  frame  dwelliDg-honse,  with- 
oat  permission  of  the  architect  or  owner,  coMtmot*  the  rear  part  of  the  bouse  five 
inches  lower  than  the  helffht  oaUed  for,  there  Is  a  substaBtlal  ntUare  to  pertozm  the 
agreement,  which  wUl  preclude  a  reooverr  thereon. 

Exceptions  from  circuit  court,  Monroe  county. 

Action  by  Henry  Oberlies  against  Balthasar  Bullnge^.  Plaintiff  was  non- 
suited* and  his  exceptions  were  ordwed  heard  in  first  Instance  at  general 
term. 

Argued  before  Dwioht,  P.  J.,  and  Macohber  and  Corlbtt,  JJ. 
Abraham  Bmedict,  for  pinintiff.   Walter  S.  SubbeU,  for  defendant. 

Kaoomber,  J.  This  action  is  brought  to  recover  a  balance  of  $1,228.75 
alleged  to  be  due  and  unpaid  upon  a  building  contract  entered  into  between 
the  plaintiff  and  the  defendant  on  the  2d  day  of  June,  1887,  by  which  the 
plainti£FwaB  to  perform  the  carpenter  and  joiner  work  upon  a  two-stoty  frame 
dwelling-house,  to  be  erected  for  the  defendant  in  the  city  of  Bochester.  in  a 
good,  workman-Uke,  substantial  manner,  and  agreeably  to,  etc,  drawings  and 
specifications  made  by  the  architect,  and  to  have  the  same  oompleted  on  or 
biefore  the  Ist  day  of  November  of  tliat  year,  for  which  he  was  to  receive  firom 
the  defendant  the  sum  of  $8,050,  80  per  cent,  of  which  was  to  be  paid  from 
time  to  time  as  the  work  progressed,  and  the  balance  when  the  whole  contract 
had  been  completed,  and  the  work  accepted,  in  accordance  with  the  architect's 
certificates.  By  the  terms  of  the  written  agreement,  the  drawings  and  specifi- 
cations made  by  the  architect,  for  tlie  guidance  of  the  contractor,  were  made  a 
part  thereof,  so  that  imy  work  shown  on  the  drawings  which  was  not  men- 
tioned In  the  specificatiuns,  or  vice  versa,  was  to  be  performed  the  same  as 
though  particularly  specided,  without  any  extra  charge.  The  defendant  vol- 
untarily paid  the  plaintiff  from  time  to  time  on  the  contract,  as  often  as  money 
was  demanded,  but  without  any  certificate  from  the  architect,  until  the  flniU 
demand,  which  was  refused.  The  plaintiff,  on  the  3d  day  <rf  December,  1887, 
claiming  that  be  bad  performed  his  contract,  demanded  a  payment  of  the 
balance  unpaid  from  the  defendanti  and  presented  to  him  the  following  cer- 
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tUkate  of  the  arofaitect:  "This  will  certify  that  the  carpenter  and  joiner  work 
of  TOUT  bonse  on  Alexander  street,  under  contract  with  Beniy  Oberlles,  liu 
bmcompletPd  in  accordance  with  thepliinsHnd  spedficatlons,  with  the  excep- 
tion of  tlie  roof  of  addition,  which  IsdetJcient  in  heiglit  about  five  inohea.** 
The  statement  contain*^  In  this  cvrtifleate  that  the  rear  part  of  the  houBe  w«B 
deficient  by  five  inches  in  height,  required  by  tiie  cuntra!et,  apecificationB,  and 
drawings,  is  shown  to  be  unqualifiedly  true.  Indeed  there  is  no  evidence  deny- 
ing the  fiict.  The  plaintiff,  in  cariying  out  his  agreement,  ignored*  without 
permissSDn  of  the  architect  or  of  the  owner,  the  oblations  of  his  contract  to 
cofutmct  the  building  of  a  certain  height.  The  defendant  has.  by  no  act  or 
word,  accepted  such  partial  performance*  nor  waived  this  part  of  the  oontract. 
Tbeeifoct  of  this  departure  from  the  agreement  is  to  make  the  attic  inside  at  the 
ridge  five  Inches  lower  than  the  height  called  for.  This  is  not  a  subalantlal 
performance  of  the  agreement,  but  h  fuilure  to  perform  it.  When  perform- 
ance iB  a  condition  of  pigment,  as  in  this  case,  the  former  must  be  shown  to 
entitle  the  party  to  recovet,  unless  sucli  want  of  performance  has  been  waived* 
or  the  party  released.  Builders,  like  other  particB.  should  be  required  to  per- 
form their  contract  In  order  to  be  entitled  to  payment,  where  the  employer*! 
agreement  is  to  pay  only  upon  condition  of  such  performance.  Thto  by  no 
nienoa  forfeits  a  recovery  where  Ibe  defects  or  omissions  are  inadvertent,  un- 
important* and  readily  measured  by  pecuniary  corapensallon.  The  owner 
siiooid  be  permitted  to  say  bow  high  his  house  shall  be.  and  the  party  having 
contracted  to  build  It  at  tliat  height  most  be  held  to  bis  agreement;  otherwise, 
it  is  idle  for  persons  to  go  to  the  trouble  of  making  written  agreements. 
Smith  V.  Bradj/,  17  K.  Y.  178;  Glactua  v.  Black,  50  N.  Y.  145.  Motion  tor 
a  new  trial  denied*  and  Judgment  ordered  for  the  defendant*  upon  the  Don- 
Bidt,  with  oosti.  All  ooncur. 


(5uprwnc  Court,  Oeneral  Tsrm,  Fimt  DepartnunL  Jmw  ^  UQQl) 

Imaot  Tax— BxavvnoitB— AuomousBi. 

A  cbaritable  institiition  which  requires,  as  a  coaditloii  of  entranoe  thereto*  the 
maklDg  of  a  will  by  the  applicant  In  Its  favor,  and  the  payment  of  an  admisBlon  fee* 
wUcta,  however,  the  trasteea,  "In  ezceptional  oaBea, "  may  remit.  Is  not  an  "alma 
honae,"  within  8  Aev.  St.  N.  T.  (Stli  Ed.)  n.  1068,  {  4,  so  as  to  exempt  a  bMoast 


Appeal  from  surrogate's  court,  New  York  county. 

Tlte  report  of  the  appraiser  of  the  estate  of  Charlotte  Q.  S.  Keech.  de- 
eeased*  assessed  and  fixed  the  legacy  tax  on  a  l^^ai^  to  the  Baptist  Home 
Society  of  the  eity  of  New  York.  For  the  surrogate's  opinion*  see  7  N.  Y. 
Sopp.  SSI. 

Argued  before  Yam  Brunt*  P.  J.*  and  Babixbtt*  J. 

Momay  WOlianu,  for  appellant.  H,  8.  aelmm,  for  oomptrallw*  nspond- 


Yah  Bntmr,  P.  J.  The  single  question  in  this  case  arises  under  chapter 
488  of  the  Laws  of  1885,  as  amended  by  chapter  71S  of  the  J^aws  of  1887, 
ivovldlng  for  a  state  tax  on  collateral  inheritances.  The  point  at  issue  is 
wlwther  the  Baptist  Home  Society  of  the  city  of  New  York  is  a  society,  corpora- 
tion, or  institution  "now  exempted  by  law  from  taxation."  The  appellant 
Is  a  corporation  organized  under  the  General  Stntntes  of  the  state  of  New 
York  for  the  incorporation  of  benevolent*  charitable,  scientific*  and  mlssloo- 
ary  societies*  and  the  acts  amendatory  thereof.  The  particular  business  and 
objsfts  of  the  society,  as  stated  in  Its  certificate  of  incorporation*  and  reaf- 
ttrsMd  is  ita  oonstitation,  (article  2*)  are  "to  provide  the  aged,  infirm*  or  des- 
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titnte  membera  of  the  Baptist  Gharclies  with  a  comfortable  residence,  with 
board,  clothing,  skillful  medical  attendiince,  with  their  accusturued  religious 
services,  and  at  their  death  with  respectable  burial."  Article  3  of  the  con- 
stitution of  the  society  provides  as  follows:  "The  payment  of  three  dolhirs. 
or  more,  shall  constitute  a  person  an  annual  member  of  this  society.  Each 
person  on  whose  behalf  flfty  dollars  Is  paid  to  this  society,  atone  time,  shall 
thereby  be  constituted  a  life  member  of  the  society,  for  bis  or  her  natural 
life.  Each  person  who  pays,  or  for  whom  there  is  paid,  to  this  society,  one 
thousand  dollars,  shall  thereby  be  constituted  a  patron  of  the  society,  for  bis 
or  her  natural  life,  and  shall  be  entitled,  during  his  or  her  life,  to  have  one 
person  at  a  time  continoasly  maintained  by  this  society  at  its  home.  Each 
jierson  who  pays,  or  for  whom  there  is  paid,  to  this  society,  two  thousand 
dollars,  or  more,  shall  not  only  be  constituted  a  patron  for  life,  with  the  right 
to  have  one  person  at  a  time  continuously  maintained  by  this  society  at  its 
home,  but  shall  be  entiUed  to  devise  the  aforesaid  right  to  any  person  during 
the  life  of  such  person."  Article  13  of  the  said. constitution  is  as  follows: 
"Applicants  who  shall  be  recommended  by  the  pastor  and  deacons  of  the 
church  to  which  they  belong,  or  wito  shall  give  other  sa,tisfactory  evidence  of 
their  good  standing  as  members  of  a  regular  Baptist  Church  In  the  city  of 
New  York,  for  a  period  of  not  less  than  five  years  next  preceding  their  last 
application,  and  who  have  no  means  of  support,  nor  relatives  who  will  pro- 
vide for  them,  shall  be  received  as  Inmates  of  the  home  on  the  payment  of 
$100.  This  entrancefee  shall  not  be  required  of  those  who  are  presented  by 
patrons.  In  exceptional  cases,  nnder  peculiar  circumstances,  the  trustees 
may  admit  a[^licants  who  cannot  comply  with  the  provisions  of  this  article.!* 
It  appears  from  the  affidavits  of  two  trustees  of  the  sodety  that  **a  number 
of  persons  have  been  admitted,  undo-  article  18  of  the  ccmstltution,  without 
any  entrance  fee  being  demanded  of  them,  and  a  number  more  are  admitted 
on  the  nominotion-of  the  patrons  without  paying  entrance  fee.**  Thefollow- 
fng  proTifllons  of  tlie  Iqr-Iawaare  pertinent  totha  present  Inqairy:  Article  5, 
g  1:  "The  truateee  shall  keep  the  building  in  repair,  pay  salaries  and  wngeit 
and  cause  the  objects  of  the  society  to  be  mthfulty  carried  out."  Sectton  6, 
par.  2:  **  This  committee  [on  applications]  shall  visit  aeeopted  mdicants*  and 
obtain  their  signature  to  a  contract  accepting  the  terms  of  admission,  and  to 
a  will  transfeiTing  to  the  home,  for  the  consideration  ot  one  ddtar,  all  the 
property  of  which  they  are  or  may  be  possessed. "  Aittde  6,  ("Terms  ut  Ad- 
SDUBion,")  g  2:  "Applicants  who  are  in  possession  ot'properly,  or  who  bring 
furniture  or  bedding  to  the  home,  shall  be  required  to  make  written  transfer 
of  the  same  to  the  soeiety»  on  their  admbnlon.  They  shall  also  be  required, 
Sn  the  same  manner,  to  tnnsfer  to  the  society  property  acquired  suhseqnent 
toUi^  admiirion,  if  th«y  eleet  to  remain  thereafter,  inmatee.**  Section  8: 
"If  Inmates  leave  the  borne  fw  anjr  canae,  their  entrance  fee  la  in  no  ease  m- 
tnmed  to  them."  Section  4:  "Persons  may  bo  admitted  oeeasionally  as 
boarders,  though  not  to  the  exclusion  of  dependmt  apfdlcants  who  desire  a 
permanent  home.  The  boarders  Will  be  desired  to  give  satlsfaatory  seenilfy 
for  the  regular  payment  of  their  board." 

The  appellant  ^ms  that  the  B^itlst  Home  Is  an  ainuhonse,  and  is  there- 
fore exempt  from  taxation.  The  prorlaion  ander  which  Inununlty  is  claimed 
in  the  present  case  is  found  In  2  Her.  St.  (8th  £d.)  p.  1083,  pt.  1,  e.  18,  tit.  1. 
g  4,  aubd.  4,  which  relieves  from  taxation  "every  po(»*taonso,  almabouse, 
house  of  Industry,  and  every  honse  belonging  to  a  company  incorporated  for 
the  reformation  of  offenders  or  improving  the  moral  condition  of  seamen,  and 
the  real  and  personal  property  used  for  such  purposes  belonging  to  or  con- 
nected with  the  same, "  and  cites  the  case  of  As$uaation  fvr  (JobSrtd  Orphami 
T.  M<mor,  etc,,  104  N.  Y.  681,  12  K.  £.  Bep.  279.  as  an  authority  sostidning 
the  proposition  claimed.  The  association,  the  plaintiff  in  the  case  cited*  was 
incorporated  "to  provide  and  maintain  a  place  of  refuge  for  ct^iod  orphans* 
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wbwe  tb«7  shall  be  boarded  and  suitably  eduoated,"  and  It  was  held  that  lU 
building  came  within  the  fair  meaning  of  an  "almshouse***  which  had  been 
defined  to  be  a  house  appropriate  for  the  poor,  because  the  building  was  ap- 
propriated wbolly  for  the  poori  who  were  colored  orphaDS,  and  where  thej 
were  to  bare  a  place  of  refuse  and  to  be  brarded,  clothed,  and  suitably  edu- 
cated, etc.,  gratuitoasly.  The  court.  In  its  opinion,  further  say:  "The  plain- 
tlCr  is  performing  a  work  of  pure  charity,  and  is  taking  upon  Its  sbuulders  a 
portion  of  the  burden  that  would  otherwise  full  upon  the  public.**  The  prin- 
ciple upon  which  this  exemption  from  taxation  is  based  seems  to  he  because 
such  an  associatiun,  in  performing  the  duty  for  wliich  It  was  Incorporated, 
takes  a  portion  of  a  public  burden  upon  it  own  shoulders.  In  the  case  at  bar 
the  association  not  only  does  not  support  its  Inmates  gratuitously,  but  almost 
invariably  demands  the  payment  of  a  substantial  entrance  fee  from  each  ap- 
plicant for  admission,  and  a  transfer  of  all  property  then  owned  or  subs^ 
qutintly  acquired  by  such  applicant;  and  express  provision  is  made  for  the  re* 
ceptlon  of  boarders  wlio  shall  give  satisfactory  security  for  the  regular  pay- 
ment of  their  board.  It  Is  true  that  persons  nominated  by  patrons  of  the  so- 
ciety are  admitted  free,  but  to  become  a  patron  requires  the  payment  of  at 
least  S1,000  to  the  association,  and  only  one  person  can  be  kept  by  a  patron 
fn  the  home  at  one  time;  thus  the  equivalent  of  an  entrance  fee,  and  probably 
more,  has  been  received  by  the  society.  It  is  also  true  that.  In  some  instances, 
the  payment  of  an  entrance  fee  has  been  waived,  but  It  would  seem  from  the 
suarded  way  in  which  the  statement  la  made  that  the  cases  are  not  numerous. 
The  good  offices,  therefore,  of  the  appellant  society  are  not  rendered  wholly 
gratuitously.  Payments  must  be  made  as  a  rule  to  enjoy  Its  benefits,  and 
bence  it  does  not  come  under  the  definition  of  an  "almshouse."  Our  atten- 
tion Is  ftlso  called  to  the  case  of  People  v.  Barber,  42  Bun,  27 ;  affirmed,  106 
JH.  Y.  669.  US  K.  £.  Bep.  986,  as  sustninlng  the  view  tltat  the  receipt  of  fees 
or  compeDS^on  from  Inmates  does  not  exclude  from  the  benefit  of  the  stat- 
ute. In  that  case  it  was  held  that  a  farm  attached  to  a  seminary  of  learning, 
all  of  whoee  ^uducts  were  used  upon  the  premises  to  supply  those  engag^ 
as  teachers,  students,  and  servants,  was  exempt  from  taxation.  This  ex- 
emption arose  ftom  the  statute  exempting  from  taxation  every  building 
erected  for  the  use  of  a  college.  Incorporated  academy,  or  other  seminary  at 
learning,  and  the  several  Iota  whereon  such  buildings  so  used  are  situated, 
ete.  It  will  be  noted  tliatexemptiondoes  not  depend  upon  the  Institution  being 
<^ea  to  the  poor.  The  only  condition  being  that  its  buildings  shall  be  used 
for  the  purposes  named  In  the  statute.  Fees  may  be  charged  sufficient  to  pay 
its  expenses  without  forfeiting  its  claim  to  the  exemption,  the  theory  being 
that  such  exemptions  are  In  furtherance  of  the  policy  of  this  state  to  encour- 
age, foster,  and  protect  corporate  institutions  of  a  religious  and  literary  chaiv 
acter.  because  of  the  beneficial  influence  by  them  exerted,  and  because  they 
are  necessary  to  the  advancement  of  civilization  and  to  the  promotion  of  the 
welfare  of  socle^.  In  the  case  at  bar,  however,  the  right  to  exemption  rests 
upon  a  different  basis,  viz.,  that  the  association  entitled  to  exemption  is  per> 
forming  a  work  of  charity,  and  is  taking  upon  its  own  shoulders  a  portion  of 
the  burden  that  would  otherwise  fall  upon  the  public.  We  have  slso  exam- 
ined the  opinion  in  the  case  of  St.  Vincmt'v  Hoapital  v.  Mayor,  eto,,^  and, 
without  expressing  any  opinion  as  to  the  correctness  of  that  decision,  it  is 
sufficient  to  say  tliut  the  facts  differ  radically  from  the  case  at  bur  in  that  no 
one  was  refused  admission  because  of  unwillingness  or  Inability  to  pay, 
whereas  In  thepresentcitsetherule  was  to  pay.  or  be  excluded.  It  is  true  there 
are  exceptions  to  the  rule,  but  the  exception  does  not  abolish  the  rule.  0pon 
the  whole  case,  we  think  that  the  i^ipellant  affords  a  refuge  for  those  who  can 
paj.  and  not  for  those  who  oannoti  and  tbereftire  does  not  maintain  an  alms- 

^Beaaola  afcead  of  oplnloa. 
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house,  which  Ifl  defined  to  1)6  "a  hoiueapproprlsted  forthepoor."  The  order 
appealed  from  should  be  affirtoed*  with  costs. 

NOTE. 

The  opinion  In  St  Vinoeot's  Hospital  MaTor,  eta,  of  New  Tork,  (sapreme  oonrir 
ipeoikl  term,  New  York  oonnt?,)  waa  filed  July  1, 188B,  and  is  as  follows:  *'0*BBmr,  J. 
UBinanity  from  taxation  Is  claimed  in  the  present  case  by  force  of  the  provision  to  be 
ftrand  io  Kev.  St  (8tb  Ed.)  p.  1U88,  pL  1,  a  18,  tit  1. 1  4,  which  relieves  from  tuatlon 
every  poor-honse,  almshouse,  boose  of  industiy.  etc.  It  Is  claitned  that  plaintifTs 
properly  nsed  for  hospital  porposes  Is  'an  almahoose*  within  the  meaning  ta  tbe  itat- 
nte.  In  tbe  case  of  Association  v.  Mayor,  eta,  IM  N.  T. 68b,  12  N.  B.  Rep.  879,  an  alms- 
hoose  Is  defined  as  *a  boose  appropriated  for  the  poor.*  See,  also,  DUpansary 
Ml^or,  etc,  4  N.  T.  Supp.  647.  Plaintiff  was  incoroorated  under  the  act  of  1848,  and 
its  oUeots  and  pnrpoaes  are  to  maintain  *an  bospital  for  tbe  M  and  support  of  ib»  in- 
digent sick  in  tbe  tdtv  of  New  Toric*  It  is  oonoeded  that  its  entire  income,  wUob  la 
derived  from  obarttable  oontribntions,  and  from  payments  made  by  snch  penons 
are  both  willing  and  able  to  pay  for  atteodanoe  at  the  hospital,  is  devoted  to  the  above 
objects.  No  one  is  ever  refused  admisBloo  by  reason  of  unwillingness  or  inability  to 
pay,  and  that  the  money  received  from  those  who  do  pay  is  appropriated  to  defray  tho 
expenses  of  the  InsUtntion,  and  to  that  extent  enlarges  its  capacity  for  ctiaritable  pur- 
poses. Under  tbe  aothorltT  cited,  (104  N.  Y.  fi66, 12  N.  £.  Bep.  S^,)  It  is  evident  that 
If  St  Vincent's  Hospital  had  no  other  than  free  patients  the  proper^  would  be  exempt 
It  appears  from  the  agreed  facts  here  that  all  the  money  received  from  patients  who 
pay  Is  used  in  support  of  tbe  free  patients,  and  thus  enlarges  the  scope  of  its  benefi- 
oeooe.  It  can  therefore  be  said  that  the  building  is  appropriated  wholly  for  the  poor. 
Its  uae  la  the  free  support  of  the  indigent  sick,  and  the  proof  shows  that  no  one  Is  ever 
refused  admission  through  nnwiUingness  or  inability  to  pi^.  I  f^  to  see,  therefor^ 
what  force  there  oan  Im In  tbe  argument  ttiat,  beoaose  some  pay^patienu  are  reortved 
whose  nwney,  with  othw  ebarltable  oontribntions,  is  used  in  oarrying  ont  tbe  ol^eota 
and  purposes  of  the  Institution,  this  circumstance  should  prevent  their  reoeiving  that 
immunity  which  otherwise  they  would  be  entitled  to  under  the  law.  Tbecasesof  Sem- 
inary V.  Cramer,  26  Hun,  809,  and  Young  Men's  Chrlstlaa  Ass'n  v.  Mayor,  etc,  44  Hun, 
102.  favor  pladntlfTs  contention  that  the  exclusive  use  of  flie  building  for  hospital  por- 
poses does  not  alone  determine  the  question  of  its  right  to  exemption  from  taxation,  tt 
should  he  noted  that  the  statute  requires,  as  to  buildings  erected  and  ololnUng  ex- 
emption as  colleges,  places  of  public  worship,  eta,  that  they  should  be  used  *exoln- 
siveiy'  for  such  purposes.  In  the  section  relating  to  poor-houses,  olmsbonses,  etc.,  tbo 
woru  'exclusively  used'  are  omitted.  Bat  apart  from  this  distinction,  and  oonstm- 
iug  the  two  sections  of  tbe  statutes  relative  to  these  different  institutions  in  the  same 
WW*  I  ttiink  the  plaintiff  oan  justly  ol^m  the  exemption.  Neither  tbe  sisters  of  obar- 
l^ln  diargo  nor  tbe  doctors  reoeive  any  oompensaUon.  No  Income  Is  derlred,  ex- 
0^  snoh  as  is  exQloaively  devoted  for  tbe  benefit  of  tlie  Indteeot  siok,  and  It  m«r 
therefore  be  Mrly  claimed  that  the  building  is  exclusively  used  for  tbe  slok  poor.  It 
appearing,  theruore,  that  the  objects  and  purposes  for  wbioh  ttie  building  was  ei:<eoted 
wm  the  proper^  has  been  used  was  a  hospital  for  the  aid  and  support  of  the  indigent 
siek  in  the  oitiy  of  New  York,  It  Is  ent^ad  to  tlie  exemption  provioed  hj  ststtntaa,  and 
'  npon  tha  agreed  f aota  abonld  have  jndgmMit  aooordlagfy.  ** 


Stetknb  4t  at.  V.  Union  Tbcst  Go.  et  ol. 
{Supreme  Court,  Oenerai  Term,  TTUrd  DepartmenL  September  8S,  ISBCL) 

CkniFlJTIBS— BOHDS  AND  HonTaAOBB— FOBBOLOBUKB. 

A  trust  company,  as  trustee  for  holders  of  Uie  first  mortgage  bonds  of  tha  L.  8. 

Ridlroad  Comiiany,  and  of  the  H.  B.  R^lroad  Company,  In  which  the  L.  8.  Com- 
pany had  been  merged  by  consolidation,  obtained  judgments  of  foreclosure  and 
sala  effective,  if  executed,  to  vest  title  in  the  purchaser  under  them  of  the  L.  8. 
Ratmiad.  P.  and  D.,  who  were  holders  of  the  bonds  of  both  ctnnpanlee,  claiming 
to  act  for  the  bondholders,  bid  off  tbe  property,  paying  nothing  but  tbe  costs,  ud 
bad  the  referees'  deeds  made  to  H.  and  L.,  their  clerks.  H.  and  L.  paid  nothing, 
but  at  tbg  request  of  P.  and  U.,  made  to  the  latter  their  bond  for  a5,000,OOU,  se- 
cured by  their  mortgage  of  the  L.  S.  Railroad.  The  N.  Y.,  B.  ft  M.  Company, 
which  was  formed  by  the  consolidation  of  the  H.  B.  Company  and  otbers,  tiien 
sgreed  to  purchase  the  L.  S.  Railroad,  and  to  provide  for  the  payment  of  tha 
•6,000,000  by  bonds  to  be  issued  by  it ;  and  H.  and  U  conveyed  the  railroad  to  that 
company  f or  a  ntnninal  oonslderatlon,  subject  to  the  mortgage.  The  N.Y.,B.&M. 
Company  thereupon  mortgaged  its  entire  property,  and  sold  the  mor^rase  bonds, 
to  the  amount  of  •0,000,000,  to  bona  Jlde  purchasers,  and  out  of  the  prooeeda  paid  to 
P.  and  D.  part  of  the  H.  and  L.  mortfrage.  The  N.  Y.,  B.  &  M.  Company,  In  oon- 
junotlon  with  F.  and  D.,  leased  the  L.  S.  BoiLrood  to  another  company,  and  soon 
after  became  insolveot,  and  a  receiver  was  appointed.  The  lessee  of  the  L.  ft 
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Baflnwd  Abwdonad  It,  sad  one  B.  took  posMMion  of  the  road,  and  operated  it. 
Thaieaftw  one  8..  owning  bonds  ot  the  L.  8.  Compaay,  taronght  salt,  In  behalf 
Ot  hhnwJf  and  m  others  Bimllarljr  situated,  for  the  appointment  of  a  reoelver 
and  ■  aala  of  the  railroad,  making  defendants  only  R..  tiieN.  Y.,  B.  &  IL  Com- 
pany, and  its  reoelTer.  A|iplioatioDB  by  other  owners  ot  bonds  of  the  L.  &  Com- 
jMuy  to  be  made  partlea  were  opposed  by  S.,  and  denied  by  the  court ;  bat  one 
T.,  etalming  to  own  L.  8.  bonds,  was  associated  with  S.  as  pluintift.  S.  and  T. 
praoared  the  allowance  and  payment  of  varions  claims  a^inst  the  property, 
whiohf  evon  if  valid,  were  snnaqaeat  to  the  mortgages,  and  of  large  sums  to 
ooonsal.  The  jadgmentdlreoted  a  sale  of  the  pioperqr  subject  to  the  receiver's 
oertlflcates,  and  that  the  Interest  thereon,  the  allowed  claims,  unp^d  obligations 
of  the  receiver,  oosta,  and  taxes,  be  paid  from  the  purchase  money.  The  amonnt 
of  the  liens  to  which  a  preference  over  the  bonds  was  thus  given  oonsnmed  the 
entire  property.  Held,  that  holders  of  the  L.  B.  bonds  who  were  not  parties  and 
had  not  assented  to  the  action  brought  by  S.  might  maintain  a  new  action  for 
•  sale  of  the  L.  S.  Railroad  under  the  jadgmeots  recovered  by  the  trost  company, 
and  for  relief  as  if  the  action  by  8.  had  never  existed ;  that,  as  against  such  bond- 
holden,  the  reoeiver's  certifloatea  were  not  a  first  lien,  nor  was  a  judgment  estab- 
lishing the  lien  of  the  holders  of  the  oertlflcates,  and  directing  a  sale  of  the  rail- 
road to  pay  them,  binding  on  such  bondholders  not  acquiescing  in  the  action  by  8. 

Appeal  from  special  term.  Bensselaer  county. 

Action  by  Aaron  K.  Stevens,  in  behalf  of  liimself  and  of  all  otbera  similarly 
sitnated,  to  procure  the  sale  of  the  Lebunou  Springs  Railroad  under  judgments 
of  foreclosure  and  sale  procured  by  the  defendant  the  Union  Trust  Company, 
in  2>ecember,  1872,  as  trustee  for  the  holders  of  the  Lebanon  Springs  liall- 
Toad  Coiu|>any's  Qrst  mortgage  l)onds.  and  also  as  trustee  for  the  bondholders 
of  tlie  Harlem  Extension  Uailroad  Company's  mortgHge  bonds  upon  the  same 
raiiruHd,  the  Hurlem  Extension  Company  being  the  subsequent  owner  of  the 
railroad.  The  plaintltC  Stevens  owns  the  Liekmon  Springs  bonds  to  the 
amount  of  82,20d.  and  the  Harlem  Extension  bonds  to  the  amount  oC  ^,000. 
Other  plaintifftt.  during  tlie  pendency  of  the  action,  were  allowed  to  come  in, 
who  owned  both  classes  of  bonds.  The  complaint  whs  also  in  tlie  nature  of  a 
bill  of  review  of  a  judgment  obtained  in  an  action  somewhat  similar  to  this, 
brought  by  one  Marvin  Sackett  against  Eussell  0.  Root  and  three  others,  in 
1880,  the  plalntlfF  in  this  action  asking  relief  against  that  action  and  proceed- 
ings therein,  as  fraudulent,  and  praying  to  foreclose  all  Itens  real  or  apparent 
upon  the  railroad,  and  to  eatublish  priority  of  liens  against  all  the  Uens  al- 
lowed and  created  in  the  Sncket  suit.  The  plaintiff  made  parties  defeodsAt 
all  persons  who  could  claim  under  either  the  Sackett  judgment  or  liens  created 
since  the  foreclosure  judgments.  Answers  were  Interposed  by  holders  of  re* 
oeiver's  oertlflcates  created  in  the  8a<^ett  suit,  alleging  that  the  plaintiffs  are 
bound  by  that  suit,  and  by  the  trustees  of  a  mortgage  for  •12.250,000  issued 
by  tlw  I^ew  York,  Boston  &  Montreal  Ballroad  Company,  and  by  Park  and 
Bunesa  as  owdwb  of  a  mortgage  of  AStOOOfOOO.  Upon  trial  before  the  court, 
judgment  mm  rendered  dlBmissiug  the  complaint  upon  the  merits  as  to  the 
answering  defondants,  and  an  order  was  made  denying  judgment  against 
the  defendants  wbo  had  made  default.  From  the  Judgment  and  order  plain- 
tUh  appeal. 

Argued  before  Leabned.  P.  J.,  and  Lanoqn,  J. 

B.  ■  W.  Paiae,  for  appellants.  Mfatthno  SaU,  Ddo§  MeCurd^,  and  Bobtrt 
LudlotD  S^HbUft  tot  respondents. 

Lamdoh.  J.  The  dlsporition  ot  this  ease  requires  ns  to  drtermlne— ^rtt. 
wbst  were  the  rights  of  the  plaintiffs  as  bondholders  of  the  Lebanon  Springs 
nnd  Harlem  Extoisiun  Ballroad  Companies  at  the  date  of  the  commencement 
of  the  action  of  Marcin  Saokett  t.  HutuU  C.  Root  and  othent  Stoond,  was 
thiU  notion  a  representative  one,  fiilrly  conducted  for  the  beneflt  of  aU  the 
bondhoklecB.  or  was  it  so  vitiated  by  fraud  as  to  entitle  the  ^nttfts  to  have 
the  ordeis*  and  judgment  tliereio,  vacated  and  set  aside  as  to  themf  A  brief 
rsffemoB  to  tile  facts,  most  of  which  were  found  by  the  trial  court*  will,  we 
Qiink.  make  the  proper  answers  to  these  questions  obvious. 


270 


KEW  YOUK  SUPFLEMEKT,  Vol.  11. 


[Sup.Ct- 


In  December,  1872,  the  Union  Trust  Company,  as  trustee  for  the  holders 
of  tho  first  mortgH];e  bonds  of  the  Lebanon  Springs  liailroad  to  the  amount  of 
•2,000,000,  obtained  as  plaintiff  ia  two  actious  against  the  proper  defendants, 
one  in  the  supreme  court  of  the  state  of  New  York,  and  the  other  in  the  court 
of  chancery  of  the  state  of  Vermont,  judgments  of  foreclosure  and  sale, — In 
the  New  York  action  of  so  much  of  the  Lehanon  Springs  Railroad  as  was  sit- 
uate in  thnt  stMte,  and  in  the  Vermont  action  of  so  much  thereof  as  was  sit- 
uate in  that  state.  The  railroad  extended  from  Cbathiiro,  N.  Y.,  to  Benning* 
ton,  Vt.  Subject  to  the  mortgages  upon  which  these  two  judgmenta  were 
obtained,  the  Lebanon  Springs  Railroad  Company  had  been  merged  by  due 
consolidation  agreements  into  the  Harlem  Extension  Railroad  Company.  That 
company  had  issued  its  mortgage  bonds  to  the  attiount  of  #1,500.000,  and 
secured  them  by  a  mortgage  upon  the  Lebanon  Springs  Raib:oad,aDd  a  small 
addlcioDal  railroad,  not  necessary  here  to  he  further  mentioned,  given  to  the 
Union  Trust  Company  as  trustee  for  the  bondholders.  In  December,  1872, 
the  Union  Trust  Company  as  plaintiff  obtained  against  the  proper  parties  de- 
fendant judgment  of  foreclosure  and  sale  in  the  court  of  chancery  of  Yer- 
monttUpon  the  last-named  mortgage.  These  three  judgmenta  were  effective^ 
if  executed^  to  veet  complete  and  unincumbered  title  in  the  purchaser  under 
them  of  the  Lebanon  Springs  Railroad.  AVlille  the  actions  which  resulted  in 
these  jadgmenta  were  pending,  Trenor  W.  Park  and  William  6.  Duncan,  who 
were  large  holders  of  both  the  Lebanon  Springs  and  the  Harlem  Extenalon 
bonds,  were  active  promoters  of  a  scheme  whit^  resulted  in  tlie  conaolidatira 
of  the  Harlem  Extension  Railroad  Company  with  various  other  railroad  com- 
panles.and  the  merging  of  the  companies  and  the  vesttngof  the  titles  of  their 
railroads  into  the  consolidated  company  known  as  the  New  York,  Boston  St. 
Montreal  Railroad  Company.  By  the  ocmsolidation  agreement,  it  was  pith- 
posed  tliat  the  New  York,  Boston  &  Montreal  Company  should  provide,  by 
means  of  its  mortgage  bonds  to  be  Issued,  $5,000,000,  or  securities  to  that 
amount,  to  provide  for  the  $2,000,000  of  Lebanon  Springs  bonds  and  the 
$1,500,000  of  Uariem  Extension  bonds,  and  the  interest  thereon,  and  for 
other  claims  against  these  companies.  It  was  contemplated  to  consummate 
tbii  scbem*  in  time  to  prevent  the  sale  of  the  Lebanon  Springs  Railroad  ua> 
der  the  foreclosure  judgments,  bat  as  many  of  the  bondholders  were  towns, 
and  it  was  otherwise  difficult  to  procure  their  acquiescence,  it  was  concluded 
by  the  promotets  to  let  the  foredooure  sales  take  place,  and  than  arran^ 
with  the  porclwser.  Park  and  Dnncan  bad  no  authorlt/  to  act  fee  ai^  of  the 
bondholders  other  than  themselves,  but  tfaqr  assumed  to  be  maitten  of  the 
situation  so  far  as  the  bondholders  were  concerned.  The  railroad  Id  tmeh 
state  was  brought  to  sale  ander  the  three  forecloenre  Judgments,  in  Januaryp 
1878.  At  the  referees'  sale  in  New  York,  William  B.  Dancwi  Ud  off  the 
property  for  $100,000.  At  the  master's  sale  in  Vermont.  Trenor  W.  Park 
Md  off  the  property,  bidding  $25,000  at  each  aale^  As  they  cUimed  to  bs 
acting  for  (he  bondholders,  neither  of  them  paid  anything  upon  his  bid  ex- 
cept the  costs,  less  than  $1,000.  At  tbe  request  of  Duncan,  the  z«Ceiee  exe- 
cuted and  delivered  a  deed  of  the  property  fa  New  Yoi^  tooiM  HiiU.  who 
was  Duncan's  clerk.  Hull  paid  nothing.  At  the  request  Btak  the  auator 
in  Vermont  executed  and  delivered  a  deed  of  the  property  tn  that  state  to  one 
Lincoln,  who  was  FaA's  cleift.  Llnct^n  paid  nothing.  Hull  and  Lincoln 
two  days  there^ter,  at  the  request  of  Park  and  Duncan,  executed  and  deliv- 
ered to  Park  and  Dnncan  th^r  bond  for  $5,000,000,  and  also  ttieir  nortgiige 
up«i  the  Lebanon  Springs  Railroad,  to  seeure  Its  payment.  Park  and  Dun- 
can th«i  completed  their  negotiations  with  the  New  Toik.  Boston  A  Montreal 
Railroad  Company,  whereby  the  latter  agreed  to  purcluse  the  Lebuon  Springs 
J^ilroad  subject  to  the  Hull  and  Lincoln  mortgage  oi  $5,000,000.  and  to  pro- 
vide for  Hs  payment  out  of  $25,000,000  of  new  bonds  to  be  issued  by  the  New 
York.  Boston  &  Montreal  Railroad  Com^y.    Whereupon  Hull  and  Lin- 
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eoln,at  the  request  of  Park  and  Dutican,  conveyed  the  Lebanon  Bprlngs  Rail- 
road to  the  New  York,  Boston  &  Montreal  Uailroad  Comp»ny  for  the  ex- 
pressed, consideration  of  95  subject  to  the  95.000,000  mortgage.  Tlie  New 
York,  Boston  &  Montrenl  Railroad  Company  then,  in  pursuance  of  its  agree- 
ment with  Park  and  Duncan,  Issued  a  tirst  mortgage  upon  ita  entire  prop- 
erty, including  the  Lebanon  Springs  Railroad,  for  912,250,000,  to  Brown, 
Seligman,  and  Sherman,  as  trustees  for  the  bondholders  to  that  amount,  and 
also  a  second  mortgage  upon  the  same  property  fur  812,750,000  to  the  Xew 
York  Loan  &  Indemnity  Company  hs  trustet^s  for  the  bondholders  to  that 
amount.  The  New  York,  Boston  A  Montreal  Company  Issued  96f000,000  la 
amount  of  these  bonds,  and  sold  them  in  Fritnce  to  bona  fide  purchasers,  and 
out  of  the  proceeds  paid  to  Park  and  Duncan,  upon  the  Hull  and  Lincoln 
mortgage,  9807,077.05.  Park  and  Duncan  paid  no  part  of  this  sum  to  any  of 
the  Lebanon  Springs  or  Hiirlem  Extension  bondholders,  other  than  themselves. 
The  Kew  York,  Boston  &  Montreal  Railroad  Company  did  not  take  posses- 
sion of  the  Lebanon  Springs  Railroad,  but,  in  conjunction  with  Park  and 
Duncan,  leased  it  to  the  Central  Vermont  Railroad  Company.  Soon  after 
the  Kew  Yorit,  Boston  &  Montreal  Company  became  hopelessly  insolvent, 
and  althoQgh  a  receiver,  the  defendant  Butterfleld,  was  appointed,  yet  he 
never  had  anything  to  do  or  receive.  The  company  practically  ceased  to  exist. 
The  Vermont  Central  Railroad  Company  abandoned  the  Lebanon  Springs 
Itailroad  in  August,  1877.  Soon  after  the  defendant  Russell  C.  Root  took  pos- 
session of  it,  without  right,  but  under  the  favor  of  Park  and  Duncan.  Root 
organized  the  defendant  the  Harlem  Extension  South  Coal  Transportation 
Company,  and  that  company,  Root  being  manager,  operated  the  railroad  untU 
October,  1880,  when  it  was  delivered  to  the  receiver  appointed  in  the  action 
of  Marvin  Saekett  against  Russell  C.  Root  and  others.  Park  and  Duncan's 
plan  of  protecting  the  bondholders,  through  the  New  York,  Boston  &  Montreal 
Railroad  Company's  larger  connections,  having  failed,  Boot  was  allowed  to 
operate  the  railroad,  and  to  preserve  it  from  dec^iy  and  debt,  until  some  more 
promising  plan  for  the  future  could  be  devised  and  consummated.  This  k 
not  expressly  foond  by  the  court,  but  It  is  the  inference  to  which  the  testi- 
mony points.  So  far  as  the  bondholders  were  concerned,  the  property  was, 
when  Saekett  commenced  his  action,  free  from  debt,  and  wholly  applicable  to 
the  satisfaction  of  their  bonds.  The  Union  Trust  Company  was  the  plaintiff 
and  owner  of  the  judgments  of  foreclosure.  Erery  other  party  was  fore- 
closed by  the  judgments  except  as  to  the  surplus,  and  the  Union  Trust  Com- 
pany's title  to  satisfaction  out  of  ttie  niilroad  was  complete.  The  sale  to 
Hull  and  Lincoln,  and  their  mortgage  of  95,000,000  to  Park  and  Duncan, 
were  either  for  the  benefit  of  the  bondholders,  or  in  hostility  to.  and  tliere- 
fore  in  fraud  of,  their  rights.  The  consent  of  the  Union  Trust  Company  was 
not  asked  or  given  to  the  sale  to  Hull  and  Lincoln.  Hull  and  Lincoln  there- 
fore took  the  title  without  furnishing  the  consideration,  and  without  the  con* 
sent  of  the  trust  company,  which  may  be  siUd  passively  to  have  furnished  it. 
A  trust  In  the  railroad  therefore  resulted  in  favor  of  the  Unfim  Trust  Com- 
pany. 1  Rev.  St.  p.  728, 8  58;  Loumbury r.  PurdyASHf.X,  61Q;  SuHntntms 
v.St0jh&«m«.28N.T.568:  2  Story.  Eg.  Jur.  8S 1197. 1198.  If  Hull  and  Lin- 
coln nssumed  to  acquire  title  In  hostility  to  theUnlon  Trust  Oompany*s  rights, 
then  they  became  trustees  esc  mcU^ficio  in  spite  of  themselves.  HuU  and  Lin- 
coln bad  no  Interest  of  their  own  in  the  property.  Park  and  Duncan  had 
none  except  as  bondholders,  and  were  thus  represented  by  the  Union  Trust 
Company.  The  trust  comimny,  as  against  them,  eonld  have  moved  and  ob- 
tained a  resale  of  the  railroad  under  the  judgment.  HtAe  v.  Clmumu  60  N. 
Y.  889.  It  is  said  that  the  granting  of  the  motion  ftor  a  resale  rests  in  the 
discretion  of  the  court.  That  Is  so  even  where  the  purchaser  Is  a  honaflde 
one.  and  has  paid  the  consideration.  Discretion  Is  such  an  enlargement  of 
judicial  power  as  makes  It  adequate  to  aecoffipliab  justice.  We  cannot  con- 
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eetve  that  it  would  be  perverted  to  dvaj  It  in  the  case  presented,  where  the 
purchase  was  experimental,  and  the  consideration  not  intended  to  be  paid 
unless  tb«  experiment  succeeded.  The  sale  of  $6,000,000  of  the  mortffage 
bonds  Issued  hj  the  Xew  York,  Boston  &  Montreal  Eailroad  CJompany  to  the 
French  purchasers  doubtless  vested  in  them  an  apparent  lien  upon  the  prop- 
erty, since  the  record  title  through  tlie  referee  to  Hull  and  Lincoln,  and  to 
the  Kew  York,  Boston  &  Montreal  Railroad  Company,  was  perfectly  stra^ht, 
and  the  Union  Trust  Company  had  not  challenged  it.  To  cut  that  lien  off, 
the  Union  Trust  Company  could  have  had  recourse  to  the  $5,000,000  mort- 
ftage  given  to  Park  and  Duncan,  who  toolc  that  mortgage  for  the  beneQt  of 
the  bondholders  of  whom  the  Union  Trust  Company  was  the  trustee.  The 
Union  Trust  Company  could  purchase  that  mortgage  as  the  real  proceeds  of 
tbe  foreclosure  sales.  Dotos  v.  Kidder*  84  K.  T.  121.  In  whatever  aspect  wa 
look  at  the  case,  ur  whatever  form  of  remedy  or  theory  of  relief  should  be 
adopted,  the  bunilholders  through  their  trustee  were  prior  in  right  and  in  lien* 
and  were  the  equitable  owhers  of  the  railroad  free  from  any  prior  or  superior 
Incumbrance.  The  suggestion  that  the  referee  appointed  by  the  court  to 
make  the  sale,  displaced  the  owner  of  the  judgment  in  its  title  to  it,  or  right 
or  duty  to  seek  satisfaction  (hereof,  and  take  the  proper  remedies  therefor*  is 
not  valid.  The  referee  Is  appointed  to  make  the  sale  as  an  impartial  and  re- 
sponsible manager  for  the  lieneQt  of  all  parties  concerned,  and  the  trust  com- 
pany was  most  concerned.  It  was  the  trust  company's  right  to  have  a  gen- 
Dine  sale,  and  to  have  the  proceeds  thereof.  Its  duty  to  the  bondholders  was 
measured  by  its  right  and  power  to  protect  them,  and  until  that  duty  was  per- 
formed, or  it  was  competently  released  from  it,  it  continued. 

Marvin  Sackett  was  the  owner  of  $6,700  of  the  bonds  of  the  Lebanon 
Springs  Bailroad  Company.  He  brought  an  action  in  the  supreme  court,  aa 
he  alleged  in  bis  complaint,  "in  behalf  of  himself  and  ail  others  similarly  sit- 
UHted,  who  iiold  any  of  tlie  $2,000,000  of  the  bonds  of  the  Lebanon  Springs 
Bailroad  Company,  and  who  shall  be  entitled  to  avail  themselves  of  the  bene- 
fit of  this  suit."  He  alleged  In  his  complaint  the  aforesaid  sales  to  Hull  and 
Lincoln,  their  mortj^age  of  $5,000,000  to  Park  and  Duncan,  and  their  con- 
veyance,  subject  to  the  mortgage,  to  the  New  York,  Boston  &  Montreal  Bail- 
road  Company,  and  alleged  that  Hull  and  Lincoln  and  Park  and  Duncan 
acted  throughout  for  tbe  benefit  of  the  Lebanon  Springs  bondholders;  that 
nothing  had  been  or  would  be  realized  for  tbe  bondliolders  by  a  continuance 
of  tbe  existing  situation;  and  he  prayed  that  a  receiver  be  appointed,  and  the 
railroad  sold  for  tlieir  benefit.  He  made  parties  defendant,  Bussell  C.  Boot, 
the  Harlem  Extension  South  Coal  Transportation  Company,  the  New  York, 
Boston  &  Montreal  Bailroad  Company*  and  Daniel  Butterfield,  its  receiver, 
and  no  others.  He  alleged  that  they  had  no  title  or  interest  in  the  railroad 
valid  against  the  bondholders,  and  prayed  that  it  be  so  adjudged.  The  de- 
fendant John  Van  Valkenburgh  was  thereupon  appointed  re(»iver,  no  one 
opposing.  The  defendants  the  New  York,  Boston  &  Montreal  Bailroad  Com- 
pany and  its  receiver,  Butterfield,  made  default.  The  defendants  Boot  and 
the  transportation  company  answered,  putting  in  issue  some  of  the  allegations 
of  the  complaiut  respecting  the  rights  of  the  bondholders,  but  asserting  no 
right  or  title  in  themselves  to  the  poBsession  of  the  railrcnd.  Seven  bond- 
holders, upon  petitions  reprenentlng  their  interest,  moved  the  court  to  be 
made  parties,  but  their  motions  were  opposed  by  the  plaintiff,  and  denied. 
The  court,  however,  made  an  order  "that  the  plaintiff's  attorneys  be  and 
they  are  hereby  required  to  serve  copies  of  all  papers  and  notices  of  every 
kind,  which  shall  be  served  herein,  upon  Mr.  F.  L.  Westbrook  of  Kingston, 
Ulster  county,  N.  Y.,  and  he  is  hereby  authorized  and  allowed  to  appear  as 
counsel  In  behalf  of  said  bondholders  lierelnbefore  mentioned,  upon  ^1  tiials, 
hearings,  aud  motions  herein."  Park  and  Duncan  also  miide  anplication  to 
the  court  to  be  made  parties,  alleging  Uieir  ownership  of  ^00,000  of  Lebuioii 
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SpriMS  bonds,  9600.000  of  Harlem  Extension  booda,  and  their  Inteteat  in 
the  Hull  and  Lincoln  mortgnfie.  Their  motion  wee  opposed  Iqr  the  plaintiff 
Mid  WM  not  granteil.  OneHenryA.Tilden,  who  claimed  to  own  30  Lebanon 
Springs  bonds,  was  associated  with  the  said  Sadcettln  the  brlngiii^  of  the  ao- 
lion.  He  retained  Mr.  Harris  as  counsel,  and  assumed  to  control  the  action. 
Hr.  F.  L.  Weetbrook.  receiving  no  compensation,  took  no  st^  under  his  ap* 
pointment  advwse  to  the  interests  of  the  plaintiff.  He  delivered  most  of  the 
papers  served  npon  Iilm  to  Mr.  Harris,  the  eounsd  for  Mr.  TUden.  The  case 
was  pending  upwards  of  four  jears,  and  was  brought  to  trial  in  October,  1884. 
MeHntime  the  plaintiff  made,  two  applications  to  the  court  for  |»yment  to 
himself — Firtt,  for  services  in  collecting  the  facts  and  Instructing  his  coun- 
sel "for  thfl  purposes  of  preparation  to  bring  the  said  action,^  claiming 
0796.80.  which  was  allowed  and  paid  him;  teoond,  for  services  rendered  the 
Lelianon  fringe  Bailroad  Company.  For  this  be  was  allowed  and  paid 
98,000.04.  Henry  A.  Tllden,  Uie  coadjutor  of  the  plaintiff,  also  claimed,  and 
was  allowed  and  paid  by  order  of  the  eourt,  823.967.37  for  moneys  expended 
attlie  requestor  the  Lebanon  Sprinss  Company.  Two  other  persons  were 
allowed  claitns  amounting  to  •2,858.75.  AU  of  these  claims  were.  If  valid, 
tiehlnd  the  mortgages,  various  couns^,  including  those  of  the  receiver,  of 
the  plaintiff,  and  Tllden,  were  allowed  and  paid  9^,203.60,  and  included  in 
this  sum  was  a  lar^  allowance  for  services  In  the  Sackett  and  Tllden  claima. 
T)ie  receiver  issued  9850,000  In  oertlflcates.  Finally  the  court  directed  judg- 
ment in  form  substantially  as  prayed  for,  direcUng  a  s:de  of  that  part  of  the 
railroad  situate  in  the  state  of  Kew  York,  subject  to  the  receiver's  certificates 
to  the  amount  of  9850,000,  and  providing  that  the  accrued  Interest  thereon, 
and  the  allowed  claims  and  obl^itlons  of  the  receivership  remaining  unpiUd, 
including  costs  and  taxes,  be  pidid  from  the  purchase  money.  Tbeseamounted 
to  9155,000,  and  for  this  sum  the  railroad  was  sold  under  the  Judgment  to  the 
defendants  Hazard  and  Foster.  The  a»refiateof  liens  tbusacoumnlated  and 
given  a  preference  to  the  bonds  was  9^,(W0.  The  entire  property  was  eon- 
sitmed,  leaving  nothing  for  the  bondholders.  It  was  found  by  the  trial  court 
that  the  Sackett  action  was  a  representative  one;  that,  since  Sackett  brought 
the  action  for  h  imseif  and  all  other  Lebanon  Springs  bondholders,  he  represented 
them  all,  and  they  are  bound  by  the  judgment,  and  hence  the  plaintiffs  can- 
not maintain  the  present  action.  This  ^  the  important  question  in  this  ap- 
peal. If  the  Sackett  action  was  in  truth  a  represeiitati  ve  action,  fairly  brought, 
nnd  honestly  and  regularly  conducted,  for  the  benefit  of  all  the  bondholder*, 
the  Ju^ment  therein  is  conclusive  against  these  plaintiffs.  Kerrr.Blodgatt, 
48  K,  Y.  62.  llepresentative  actions  are  a  recognized  method  of  equity  ^o- 
cedure,  and  the  rule  is  thus  codified:  "Where  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons,  or  where  the  persons  who  might  be 
made  parties  are  very  numerous,  and  it  may  be  impracticable  to  bring  them 
all  before  the  court,  one  or  more  inav  sue  or  defend  for  the  benefit  of  all." 
Code  Civil  Fioc.  §  448.  Of  course  if' Sackett  did  fairly,  honestly,  and  regu- 
larfy  bring  and  conduct  bis  actions  for  the  benefit  of  these  plaintifb,  then  he 
brought  them  and  their  interest  in  the  stibJect-mHtter  as  fully  before  the  court 
as  if  they  themselves  had  brought  precisely  the  same  action ;  what  be  did  in 
It  they  did.  These  plaintiffs  In  such  case,  therefore,  put  all  their  interests  men- 
tioned In  the  complaint  In  the  hands  at  the  court,  and  asked  the  court  to  take 
Jurisdiction  of  them  and  dispose  of  them.  This  the  court  did,  and  no  matter 
what  irregularities  in  procedure  or  defects  in  parties  there  may  have  been, 
these  irregularities  and  defects  are  chargeable  to  these  ptaintifb,  and.  in  the 
absence  of  unfairness,  they  are  estopped  to  escape  from  the  consequences  of 
their  own  conduct,  or,  if  they  wish  any  relief,  they  must  seek  It  in  the  action 
of  Sackett  v.  Hoot  itself,  and  not  in  a  collateral  action.  It  follows  therefore 
that,  if  the  plaintiffs,  through  their  representative,  Sackett.  did  not  eboose  to 
Mng  Hon  and  linooln ,  or  Park  and  Duncan,  or  Uieir  own  trustee,  tbe  Union 
v.llN.Y.8.no.7 — 18 
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Trust  Oompaiiy,  orUw  trustees  of  the  Xew  York,  Boston  A  Montreal  lUil- 
rOiid  Company's  mortgage  into  court  in  order  to  cut  off  wliateverllen  or  title 
any  of  tbem  might  have  or  claim,  the  law  imputes  tbe  omission  to  the  plain- 
tiffs, and  Tflfoaes  to  reliere  them,  at  the  expense  of  third  parties,  from  tlw 
conseqaences  of  their  own  acta.  Plainly  they  could,  if  they  would,  eut  off 
their  own  Interests  in  tbe  railroad,  whether  legal  or  equitable,  whether  they 
cut  off  that  of  any  one  else  or  not;  and  they  were  do6  <Aliged  to  cot  off  the 
intereet  ctf  any  third  party  In  order  to  cut  off  their  own.  If  the  Sadc^t  suit 
was  a  ^e  r^resentattve  eait,  fairly  brought  and  conducted  for  the  benefit  of 
all  the  Ijebanon  Springs  bondholders,  the  Judgment  in  it  bars  the  plaintlflli 
from  maintaining  this  action,  except  possibly  with  respect  to  that  part  of  tl^ 
railroad  situate  In  tbe  state  of  Vermont.  If  these  plaintiffs  wrecked  their 
own  Interests  Ui«y  must  abide  the  oonsequencee.  But  if  It  was  not  fairly 
ctmd noted  for  the  benefit  of  all  the  Lebanon  Springs  bondholders. — if  the  plain- 
tiff Saekett  and  his  associate  in  its  management,  Tilden,  used  tbe  suit  to  ac- 
quire an  advantage  for  themselves  and  others  at  tlie  expense  of  tbe  Interest 
of  those  wlKHU  ttoy  aasamed  to  protect,— the  latter  are  not  bound  hf  It.  Kerr 
V.  BloagetU  mpra;  Campbell  v.  Kailroad  Co.,  1  Woods,  868.  An  iqipeai 
in  the  Sktckett  action  would  only  bring  up  for  review  errors  U  law  or  fisot  com- 
mitted by  tbe  court.  A  bUI  of  review  impeaching  the  action  and  Judgment 
for.  fraud  brings  op  tbe  f raadulent  prncUoes  of  the  plaintiff,  or  snffwed  by 
him  in  the  action,  whereby  he  wronged  those  he  nssumed  to  protect.  Such 
Is  this  aetion.  It  is  a  direct  attaclE,  not  upon  aoy  alleged  errors  of  the  conrt, 
hot  npon  the  fraud  of  tbe  plaintiff.  Haokley  v.  Draper,  60  ST.  T.  88.  92: 
Lobaaa  T.  PeafW,  12  N.  Y.  156;  BtaU  v.  Phanim  Bank,  88  K.  Y.  9-27. 

The  Importance  of  the  finding  that  the  Sackett  action  was  a  representative 
one  bas  Indooed  ns  to  examine  with  care  all  the  evidence  bearing  upon  the 
qaeaUon.  The  conviction  is  forced  upon  our  minds  that  the  finding  cannot 
be  suBt^ned.  and  that  the  finding  requested  by  tbe  pialntith,  namefy.  **that 
said  auit  of  SwskeU  v.  Root  was  neither  brought  nor  conducted  for  the  pur^ 
poae  of  realizii^  the  propwty  to  the  owners  of  the  Lebanon  Springs  bon^" 
ought  to  have  been  made.  Aasnmlng  that  Sad»tt  and  Tilden,  his  associate  in 
bringing  and  conducting  the  action,  oontemplated  the  natural  and  probable 
consequences  of  Uidr  mant^ment  of  the  aetion  of  Betdtstt  v.  Boot,  they  can- 
not be  acquitted  of  deliberate  spdlation  of  the  Lebanon  Springs  bondholders. 
Wbnt  has  alraady  been  said  snggpsts  the  delicate  and  highly  leaponslble  trust 
whlcharepreMntative  plaintiff  aesumes  in  bringing  such  an  aetion  as  Sackett 
bvougbt.  He  Impliedly  guaranties  that  he  will  not  allow  his  private  interest 
to  eonftict  with  his  discharge  of  duty.  Here  we  find  Sackett  and  Tilden  ob- 
taining from  the  fund,  which  it  was  their  duty  to  protect  for  the  bondholders. 
^7.7tH.21  upon  their  private  claims,  which,  IC  valid,  were  behind  the  bcmds. 
2To  suggestion  of  these  claims  was  made  In  the  complaint.  Fresumnbly  tlie 
other  bondholders,  if  they  had  not  been  kept  out  of  court  by  the  plaintiff^s 
intrusion  as  their  eelC-elected  representative,  would  have  opposed  their 
priority.  It  aside  from  llie  bondhulders  there  had  been  made  parties  defend- 
ant ttiose  wbo,  as  we  shall  hereafter  show,  were  entitled  to  claim  an  interest 
In  theaction,  they  presumably  would  have  opposed  such  priority.  There  were 
no  parties  to  the  action  interested  to  oppose  these  claims.  Sackettand  Tilden 
represented  both  sides  of  their  own  case.  Not  content  to  leave  out  of  the  ac- 
tion those  who  would  naturally  oppose  these  claims,  they  successfully  op- 
posed and  kept  out  such  of  them  as  tried  to  come  in.  Under  a  pretense  of 
protecting  the  common  and  general  interests  of  the  bondholders.  Sackett  and 
Tilden  sacrificed  them  to  their  own  interests.  This  was  a  fraud,  and  of  it- 
self is  sufficient  to  establiBfa  the  non-representative  character  of  the  action, 
and  its  misrepreaentative  character.  Sackett's  omission  to  make  tbe  Union 
Trust  Company,  Fa^  and  Duncan,  and  the  trustees  of  the  New  Tnrk.  Boeton 
&  Montreal  Bailroad  Company  parties  to  the  action,  is  significant   When  a 
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party  brings  an  action  for  himsolf,  be  can  Mleet  bis  own  defendanta*  hulk 
when  be  vtdnnteera  to  sue  aa  Uie  repreaeutatlveof  others*  he  should  sue  those 
who  ought  to  be  sued.  If  the  r^Iroad  was  to  be  axM,  the  common  Interest  of 
tbe  bondholders  required  that  all  outstanding  liens  and  clouds  upon  the  title 
behind  the  bonds  should  be  cut  off,  to  tbe  end  that  there  should  be  no  dimlnu- 
tim  of  price  upon  account  thereof.  Kow  the  Union  Trust  Company  was  the 
^aintiflln  Uieoriginal  judgments,  and,  of  course,  their  legal  owner.  As  thraa 
bad  been  no  satisfaction  ox  these  judgments,  the  Union  Trust  Company  was 
tbe  party  entitled  to  seek  satisfaction.  Tbe  bonds  held  by  the  bondholders 
were  merged  in  the  judgments.  See  cases  cited  in  0'2r<en  t.  Yaunff,9&S, 
T.  436;  In  re  European  Cmt,  Hy.  Co.  4  Ch.  Div.  33, 19  MoalE,  Eng.  B.  642,  and 
eases  cited  in  note  thereta  The  bonds  were  of  no  further  value  than  as  evi- 
dence of  their  bolden*  equity  in  tbe  judgments,  or  in  whatever  the  trustee 
eoold  obtain  towards  their  salisfaction.  Whether  the  Union  Trust  Company 
was  to  be  derived  of  its  legal  title  to  tbe  judgmt- nts,  or  of  its  right  to  puxsue 
all  available  remedies,  or  was  to  be  used  as  an  instrument  through  which  the 
bcmdholders  could  work  out  their  equities,  its  presence  as  a  party  was  neces- 
aaiy.  EaUett  v.  HaiUtU  2  Faige.  17-22;  HaUroad  Co.  t.  ITolan.  48  7. 
618;  efreavee  v.  Gouge,  69  N.  X,  164.  Tbe  Union  Trust  Company  was  also 
the  trustee  of  tbfk  Hw-lem  Extension  Ballroad  bondb(dders  and  tbe  owner  of 
the  f  oreclosare  jMdgment  whereby  their  rights  were  made  second  only  to  those 
ol  the  Lebanon  Springs  bondholders.  Cwtainly  these  bondholders  were  in. 
terssted  in  the  fund  to  be  realized  by  the  sale  of  tbe  railroad.  They  were  en- 
titled to  oppose  Sackett  and  TUdra's  priority  upon  their  unsecured  d^ms;  to- 
oppose  the  other  obarges  whereby  the  entire  fund  was  consumed, — and  Uiere- 
fore  were  entitled  to  be  represented  in  the  Sackettaction  by  their  trustee.  As- 
the  trustee  repreamts  the  bondholders,  its  presence  as  a  puly  is.  in  legal  ef- 
f6ct»  their  presence,  and  if  tbe  trustee  is  a  party,  the  bondholders  are  not- 
necessary  parties,  except  in  case  of  the  trustee's  neglect  or  refusal  to  become 
a  party,  or  act  properly  as  such,  in  which  case  one  ur  more  bondholders,  act- 
ing as  tbe  r^resentatives  of  all,  may  bring  the  action  and  make  the  trustee- 
«  partgr,  and  compel  its  proper  action  as  such.  Cases,  mpra.  It  would  seem, 
to  ftdlow  that  tbe  action  by  one  cestui  que  trtut  as  the  representative  of  all  iv 
not  pi-oper  where  tbe  trustee  is  alive  and  not  brought  into  court.  He  who 
aecfcs  to  procure  the  representation  of  all  the  bondholders  should  perform  tbe 
condition  precedent  to  such  representation,  namely,  brlog  in  as  a  party  to  the 
proper  action  Uieir  legal  representative,  tbeir  trustee.  Where  the  trustee  is 
dead,  tbe  oentuia  que  truetentt  through  one  or  more  as  their  representative,  can 
bring  tlie  action,  since  no  trust  shall  fail  for  want  of  a  trustee.  HaUroad 
Co.  V.  Cotpdrey,  11  Wall.  459.  It  is  plain  that,  if  the  Union  Trust  Company 
is  not  cut  off,  and  these  plaintifFs  are  not  cut  off,  by  the  Sackett  suit,  then 
no  bar  exists  to  the  present  action.  Park  and  Duncan  held  the  95,000,000 
mortgage  given  to  them  as  mortgagees  by  Hull  and  Lincoln.    That  mort- 

Sage  shoald  either  have  been  cut  off  or  wielded  to  out  oft  the  French  bond- 
olders  under  tbe  New  York,  Boston  A  Montreal  Railroad  mortgages.  In 
either  case,  Fark  and  Duncan  and  the  trustees  of  the  Iifew  York,  Boston 
&  Montreal  bondholders  should  have  been  made  parties.  The  constitu- 
tion, as  it  is  judicially  construed,  provides  that  no  person  shall  be  deprived 
of  bis  rights  or  property  by  any  judgment,  unless  be  is  actually  or  con- 
structively a  party  to  the  action  in  which  tbe  judgment  is  rendered.  It 
Is  UJ^;ed  that  the  Union  Trust  Company  was  constructively  a  party  be- 
cause it  did  not  ask  to  become  one,  and  because  It  must  have  known  of 
the  existuice  and  object  of  the  suit.  The  evidence  of  its  knowledge  of  the 
diaracter  of  the  action  is  too  feeble  to  support  a  finding  to  that  effect.  It  Is 
a  novel  proposition  that  a  person  may  lose  his  prior  acquired  property 
bearing  that  other  parties  have  become  Involved  in  a  lawsuit  about  it.  Even 
lUpendtm  only  affects  claims  acquired  after  tbe  suit  is  commenced.  It  is- 
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said  that  the  plaintiffs  might  have  come  In  If  they  had  applied.  Their  uppU- 
cation  to  do  so  would  have  been  n  concession  of  the  point  of  their  tontention 
here  that  the  action  was  not  a  representative  one.  If  they  bad  come  in  they 
would  have  been  bound,  and  If  they  had  applied  and  been  refused,  they  would 
have  been  told,  in  effect,  tbnt  their  rights  would  be  just  aa  well  protected  if 
they  were  kept  out  as  if  they  were  let  in,  and  thus  they  would  hare  been  bound 
«xcept  as  against  fraud.  If  they  had  come  in,  of  coarse  they  wonld  have  had 
an  opportunity  to  resist  the  applications  of  Sackett  and  TUden  to  spoliate  tlie 
fund,  but  being  out,  they  could  not  know  of  such  spoliation  until  after  it  was 
accomplished,  and  then,  if  they  knew  the  law,  they  knew  they  could  not  be 
made  accessories  after  the  fact  by  failing  to  seek  to  reclaim  what  was  so  ef- 
fectually lost.  Whatever  might  have  been  their  duty  if  the  action  had  been 
fairly  conducted  for  the  benefit  of  all,  we  need  not  inquire,  since  in  such  case 
they  probably  would  have  been  without  the  causes  of  complaint  which  they 
now  set  forth.  The  plaintiffs,  hs  we  have  already  said,  could  have  assented 
to  the  action  and  all  that  was  done  in  it, and  thus  bythelr  assent  precluded 
themselves  from  complaint.  But  there  is  no  presumption  that  a  principal 
consents  to  the  acts  of  his  agent  whereby  his  agent  defrauds  him.  Quite  the  re- 
verse. The  absence  of  affirmative  evidence  that  the  plaintiffs  did  not  consent 
is  not  the  equivalent  of  evidence  that  they  did.  We  point  oat  what  was  done 
and  omitted,  not  for  the  purpose  of  declaring  the  rigbtd^f  third  parties 
who  may  not  now  care  to  assert  them,  but  to  show  how  far  Sackett  and  Tilden 
trifled  with  and  subordinated  the  rights  of  the  bondholders  to  procure  prior- 
ity for  their  own  unsecured  claims.  Unless  the  plaintiffs  can  be  held  to  have 
consented  to  the  Sackett  action,  then  whatever  rights  they  could  work  out  for 
themselves  under  the  Union  Trust  Company's  judgments,  or  the  Park  and 
Duncan  mortgage,  can  be  worked  out  in  this  action,  since  neither  they  nor  ttie 
Union  Trust  Company  nor  Park  and  Duncan  were  parties  to  the  Sackett 
tion,  and  all  necessary  parties  are  made  defendants  in  this  action. 

Sackett  neglected  for  four  years  to  bring  the  action  to  trial.  Indeed  the 
trial  seems  to  have  been  brought  on  and  conductetl  by  those  who  were  inter- 
ested to  realize  upon  the  claims  which  had  been  created  during  the  four  years 
of  its  pendency.  There  was  apparently  some  danger  that  fui-ther  delay  would 
imperil,  by  further  accuraulatiun,  the  par  value  of  the  cl»IniB  already  accumu- 
lated. Certainly  Sackett  waited  until  the  wreck  of  the  railroad,  so  far  as  the 
bondholders  were  concerned,  was  complete.  Such  an  action,  thus  instituted, 
controlled,  and  resulting,  cannot  be  upheld.  It  was  not  a  representative  suit 
in  fact.  If  it  was  such  In  form  and  regularity,  then  It  Is  effectually  impeached 
for  fraud.  The  plaintiffs  are  entitled  to  a  reversal  of  the  judgment,  and  to  a 
new  trial  In  which  they  will  be  entitled  to  relief  substantially  the  same  as  if 
the  Sackett  action  had  never  existed.  They  were  in  no  sense  parties  to  that 
action,  and  tlicrefore  their  rights  remain  untouched.  It  ts  said  that  they  are 
bound  by  the  receiver's  certiRcates,  which  were  declared  to bea  first  lien  upon 
the  property.  This  cannot  be  so  witliout  a  violation  of  constitutional  pro- 
tection. The  court  acquires  jurisdiction  of  the  parties  and  of  the  subject- 
matter  liefore  It,  but,  from  the  nature  of  the  ease,  can  only  acquire  jurisdic- 
tion of  so  niucli  of  the  subject-matter  as  all  the  parties  t)efore  it  bold.  When 
parties  are  unknown,  equity  provides  for  bringing  them  in,  or  reserving  or  se- 
curing their  rights.  A  decree  binds  the  parties  to  it.  In  railroad  cases  the 
courts  have  gone  further  tti»n  in  other  c^es  in  displacing  prior  liens  in  order 
to  preserve  and  operate  the  railroad,  but  only  as  between  parties  to  the  action, 
actual  or  constructive.  They  can  create  no  Hen  against  persons  not  suob  par- 
ties, and  can  displace  none.  Saht  v.  Attrtil,  106  N.  Y.  423.  13  N.  £.  Bep. 
282,  and  cases  there  cited.  As  said  In  Union  Trtut  Co.  v.  JJUnois  MWand  Ry. 
Co.,  117  U.  S.  at  page  460,  6  Sup.  Ct.  823:  "Those  who  take  receiver's  cer- 
tificates must  be  deemed  to  have  taken  them  subject  to  the.  rights  of  t>artiee 
who  have  prior  liens  upon  the  pn^rty,  and  who  have  not  been,  but  sbould 


Sup.Ct] 


8TBVBKB  K  UirXOM  TBUBT  Oa 


277 


liaT6  been,  brongfat  before  the  court.  Whfle  this  court,  under  some  ctrcnm- 
stances  and  tor  some  ptirpoBes  and  In  advance  of  the  prior  Ilenbolders  being 
mnde  parties,  may  have  Jurisdiction  to  charge  the  property  with  t)ie  amount 
nf  tlie  receiver's  certiQcates  issued  by  Its  authority,  It  cannot,  without  giving 
tliem  their  day  in  court,  deprive  them  or  their  priority  of  lien.  Wtien  such 
jirior  Ilenbolders  are  broiiglit  before  the  court,  ttiey  become  entitled,  upon  the 
piHinest  principles  of  equity,  to  contest  the  necessity,  validity,  effect,  and 
amount  of  all  such  certificates  as  fully  as  If  such  questions  where  then  for 
Uw  lirst  time  presented  for  determination."  Tlie  trial  court  refused  to  find, 
H9  the  plaintiRs  requested,  that  the  receiver  realized  only  $2S6,500  upon  the 
t^j.'>(),UO0  of  certificates  issued,  but  failed  to  find  what  sum  he  did  realize. 
'[  lie  evidence  shows  that  he  did  receive  that  amount,  and  we  think  fails  to 
show  that  he  received  any  more.  Tlina  the  loss  or  waste  of  $113,500,  or  mori* 
Lhan  32  |  er  cent,  uf  the  issue  of  certificates,  would,  if  the  certificates  are  first 
paid  at  par,  be  cliarged  to  the  bondholders.  There  may  be  an  equity  in  favor 
of  the  purchasers  uf  certificates  that  the  reasonable  cost  of  the  permanent 
I>^ttcrmeht  of  the  railroad  be  charged  to  all  the  bondliold<>rs,  and  thus 
Mtiibly  against  tlie  plaintiffs.  Miner  v.  Beekman,  50  N.  Y.  337.  The  Cen- 
tral National  Banlc  of  Boston,  a  large  holder  uf  tliese  certificates,  a8*plaintifl 
lor  [(self  and  all  other  certificate  holders,  brought  an  action  against  Hazard 
iinil  Foster,  the  purchasers  of  the  railroad  upon  the  sale  in  the  Saclcett  suit. 
Mild  against  the  New  York,  Rutland  &  Montreal  Railroad  Company,  to  wiilch 
coinpsny  Hazard  and  Foster  conveyed  the  railroad,  and  against  the  American 
i.oan  &  Trust  Company,  trustees  of  mortgage  bonds  issued  by  thp  said  rail* 
way  company.  Judgment  was  obtained  against  said  deTendants  e8tal>lishing 
the  bank's  ownership  of  its  certiflcatea  and  their  lien  upon  the  railroad,  and 
providing  for  the  sale  of  the  railroad  to  pay  the  plaintiff  and  such  others  a» 
should  come  in  and  establish  their  ownership.  Such  a  Judgment  is  good 
against  the  defendants  in  thatactlon.  Theyderivetitle  to  the  railroad,  under 
the  Sackett  sale,  which  preferred  the  certificates.  It  is  not  binding  upon  th« 
plaintiffs.  Whether  Hazard  and  Foster  or  their  grantees  are  entitled  to  any 
equity  for  betterments  against  the  plaintiffs  Is  doubtful.  They  were  bond- 
liolders  themselves,  and  they  acquired  by  their  purchase  the  title  of  sucli  uf 
ti.e  other  bondholders  as  acquiesced  in  the  Sarkett  suit.  They  took  the  risk 
or  its  extent,  and  could  expend  as  much  money  in  betterments  as  they  chose. 
They  co-operated  with  other  bondholders  in  making  the  purchase,  and  fa  or- 
ganizing  the  New  York,  Rutland  &  Montreal  Company,  In  order  to  make  1ft 
their  grantee.   This  company  could  only  mortgage  its  own  title. 

As  there  must  be  anew  trial,  we  leave  this  question  tu  be  adjusted  as  the 
equities  may  then  appear.  There  will  need  to  bean  identification  of  tliebond- 
boiders  who  are  entitled  to  come  in  and  share  with  the  plaintiffs  in  this  ac- 
tion. They  are  those  who  held  aloof  from  the  Sackett  action.  It  is  urged 
that  the  plaintiffs  are  estopped  by  their  laches  in  not  earlier  signifylDg  tlieir 
dissent  to  Sackett's  claim  to  represent  them.  They  are  not  barred  by  any 
itatate  of  limitations.  They  are  not  shown  to  have  been  advised  of  theSack- 
ett  action,  or  of  its  purpose,  or  of  its  fraudulent  character.  It  is  said  that  It 
was  the  more  notorious  becauseof  a  legislative  investigation.  The  notoriety, 
if  it  reached  the  purchasers,  would  have  suggested  that  possibly  some  of  the 
parties  in  Interest  were  Injured,  and.  If  it  reached  the  plalntiff^i.  It  possibly 
aided  them  in  ascertaining  the  means  by  which  injury  was  dune  them.  These 
are  possibilities,  not  more.  Laches  which  do  not  amount  tu  an  estoppel  or 
violate  any  mle  of  law,  do  not  release  a  cause  of  action,  though  often  con- 
finastoiy  (rf  other  eviderce  of  its  doubtful  obarncter.  The  only  laches  which 
we  see  in  the  ease,  affecting  the  plaintiffs*  riglits  by  way  of  estoppel,  is  that 
of  the  Union  Trust  Company  in  allowing  the  sale  to  Hull  and  Lincoln  to  re- 
main nnehsllsnged  until  after  the  New  York,  Boston  &  Montreal  Ballw^r 
Cumpuj  badf  upon  the  strength  of  Its  recorded  title  from  Hull  and  Lincoln, 
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sold  iti  mortgage  tonds  to  the  Frandi  piirchaaere;  but  the  Hull  and  UBo<rin 
mortgage  eaves  them  from  the  consequences  of  that  acquiescence.  As  all  the 
parties  are  b^ore  the  court,  their  several  rights  can  be  determined  in  this  a<^ 
4lML  Jodnment  reversed,  new  trial  fnaUi,  costs  to  abide  the  wait. 


(Supreme  Cottrt,  Omeral  Term,  Third  Department.  September  8B,  UBOl) 

TkoxmoRT  WoriB— Pmbumptioii  or  CoitsimmAnoH. 

A  promiesorr  note,  tbotigb  eoutotnlng  no  words  of  negotiabllltr,  is  within  tha 
proTiBioD  of  1 BOT.  Bt  IT.  Y.  788,  8S  1,  4,  tbat  aU  notes  whereby  the  maker  "shaU 
promise  to  pur  to  any  other  person,  or  his  order,  or  to  the  order  of  any  other  per- 
son, or  ODto  toe  bearer,  any  sum  of  moaey  therein  mentioned,  shall  oe  dne  aod 
piQrable  as  therain  expressed, "  and  that  "the  payees  and  Indoraaes  of  every  such 
note,  payable  to  them  or  their  order,  *  •  •  may  maintain  acUoos  for  the  sums 
of  moaey  therein  mentioned,  against  the  makers  and  indorsers  of  the  same  respect- 
ively, in  like  manner  as  In  cases  of  Inland  bills  of  exchange,  and  not  otherwise.  * 
Therefore,  a  note,  without  words  of  nc«otiability  or  words  ezpreesing  a.  considera- 
tion, may  Import  a  consideration;  and  the  presumption  of  a  oonsioeratiou,  fnm 
poaseasion  and  production  of  such  note  by  the  pa^e,  is  suitttdeut  to  sustain,  a  re- 
oovecr  on  it  by  him,  where  the  transaction  which  resulted  Id  gMng  the  note  is  not 
disclosed  liy  the  evidenoe.   Learbbd,  P.  J.,  dissenting. 

Appeal  from  circuit  court,  Ulster  county. 

Action  by  Oomellus  W.  Carnright  against  Morgan  Gray  and  William  Fre- 
Ugh,  as  execators.  etc.,  of  Samuel  P.  Freligh,  deceased,  upon  a  promissory 
note  alleged  to  have  been  made  by  said  Sam u^  P.  Freligh.  as  follows:  "Qxtabt 
BTTiULB,  September  2d,  1871.  Thirty  days  after  deiU:b  I  promise  to  pay  to 
Cornelius  W.  Camright  fifteen  hundred  dollars,  with  Interest.  Savubl  P. 
Fbeuoh."  The  defense  was  a  denial  that  the  testator  made  the  note,  and 
an  allegation  tbat  there  was  do  consideration  therefor.  The  jury  found  a 
verdict  for  plaintiff  for  $3,395.75.  From  the  judgment  entered  thenao*  lod 
an  order  denying  a  motion  for  a  new  trial,  defendants  appeal. 

Argued  b^ore  Lbarned,  P.  J.,  and  Landon  and  Mathah,  JJ. 

Ptter  C'antine,  for  appelhrnts.   F,  L.  Westbrook,  for  respondent. 

Landon,  J.  The  jury  decided  the  signature  to  be  genuine  upon  testimony 
which,  no  doubt,  admitted  of  a  decision  eitlier  way.  This  issue  was  sharply 
Utigated.  In  the  absence  of  any  erroneous  ruling,  we  ought  not  to  set  aside 
the  verdict  upon  this  issue.  The  plaintiff,  in  the  first  instance*  rested  his 
Ciise  without  showing  any  consideration  other  than  that  which  the  note  and 
bis  possession  and  productiou  of  it  imported.  The  trial  court  refused  to  non- 
suit the  plaintiff,  and  held  that,  if  the  note  waa  genuine,  there  was  a  pre- 
sumption of  consideration  sufficient  to  authorize  a  recovery,  and  Uiat  the  bar* 
den  rested  upon  tlie  defendants  to  overthrow  it;  that  the  absence  of  words  of 
negotiability,  or  expressing  a  consideration,  did  not  change  the  rule.  The 
defendants  excepted.  Testimony  was  then  given  by  the  defendants  tending 
to  show  that  it  was  improbable  that  the  plaintiff  had  any  money  to  loan,  or 
that  the  testator  would  tiave  borrowed  it;  that  the  parties  were  unfriendly  to 
each  other.  The  plaintiff  then  adduced  some  testimony  tending  to  Impair  this 
position  of  the  defendants.  The  plaintiff  did  not  attempt  to  ahow  what  the 
actual  consideration  was.  The  court  charged  tbe  jury  tint  Uie  note,  if  gen* 
nine,  imported  a  consideration,  and  tliat  the  burden  rested  upon  tbe  defend* 
ants  to  sliow  that  it  was  without  consideration. 

Undoubtedly,  tbe  rule  is  that  tlie  plaintiff,  by  prododiig  the  note  and  prov* 
Ing  the  signature,  makes  out  a  prima  facie  case  of  consideration,  and,  if 
nothing  more  is  offered,  is  entitled  to  recover;  but.  if  this  prima  facie  case 
is  assaUed  by  evidence  tending  to  disprove  it,  the  burden  of  establishing  the 
consideration  upon  the  wh<de  case  rests  with  the  plaiotlfl.  Perlep  v.PerZey. 
144  Mass.  104,  10  K.  £.  Bep.  726.    Wlien  the  tnuiaactioD  which  resulted  ia 
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giving  the  ttota  1b  dlsdased  by  theeTidence,  it  is  plain  that  the  question  of 
eonsideraUon  slionid  be  determined  open  the  actual  facts,  instead  of  npon  tho 
presamptton  which  the  note  afTords.  Bruyn  v.  Rtusell,  4  N.  Y.  Supp.  784. 
^ut  in  the  present  case  the  evidence  does  not  disclose  the  transaction  which 
resulted  in  giving  the  note.  Its  tendency,  so  far  as  it  has  nny,  is  to  show 
that  it  is  improbahle  that  the  parties  should  hare  had  such  dealings  with  each 
other  as  to  result  in  this  note,  or  any  other  like  it.  This  evidence  goes  to  ibe 
genuineness  of  the  note,  not  to  its  consideration.  But  the  jury  have  found  the 
note  to  be  genuine.  There  is  nothing  in  the  testimony,  assuming  the  note 
to  be  genuine,  that  would  sustain  a  verdict  that  tiiere  was  no  consideration. 
The  evidence  tends  to  show  that  the  testator  would  not  have  given  the  plain- 
tiff a  note  except  upon  consideration.  The  appeid  thus  depends  upon  tlM 
quesUon  whether  this  note  on  its  face  imports  a  consiOeiation.  The  note 
in  question  contains  no  words  of  negoliahility.  It  is  therefore  not  negotiable. 
MeMuUen  v.  Raferty,  89  K.  Y.  456;  Cromwell  v.  Hewitt,  40  N.  Y.  491. 
Xon-negotiable  notes  (UfTer  from  negotiable  ones  in  the  particular  that  the 
indoTSer  is  r^;arded  as  a  malEer  or  guarantor,  and  nut  as  a  simple  indorser, 
(same  cases;)  also  in  the  further  particular  that  the  equities  between  the 
parties  are  not  cut  off  by  transfer  to  a  bona  fide  purchaser  for  value  l}^ore 
niaturity.(lfaufo  v.  Crawford,  14  Hun,  198;  Im  T.  Swift,  1  Denlo,  565; 
Barriek  v.  Atuttn,  21  Barb.  241.)  But  they  are  regarded  as  promissory  notes 
under  the  statute  of  3  &  4  Anne,  c.  9,  (1704.)  enacted  in  this  state  in  1801, 
(1  Bev.  Iaw,  151.)  and  in  the  Bevised  Statutes,  (volume  1,  marg.  p.  768, 
1^  1,  4.)  as  follows:  ^'Section  1.  All  notes  in  writing,  made  and  signed  by 
any  person,  whereby  he  shall  promise  to  pay  to  any  other  person,  or  his  order, 
or  to  the  order  of  any  other  person,  or  unto  the  brarer,  any  sum  of  money 
therein  mentioned,  shall  be  due  and  payable,  as  therein  expressed;  and  shaU 
hare  the  same  affect,  and  be  n^otlable  in  like  manner,  as  inland  bills  of  ex- 
change,  accordipg.  to  the  custom  of  merchants."  "Sec.  4.  The  payees  and 
indorsees  of  erery  such  note  payable  to  them  or  their  order*  and  the  holders 
of  every  snob  note  payable  to  bew,  may  maintain  actions  for  the  sunA  of 
monay  therdn  mentioned,  against  the  makers  Jtod  Indorsers  of  the  same,  ro- 
specUr^,  In  like  manner  iis  in  cases  of  inland  bills  of  exchange,  and  not 
otlierwlse."  Before  the  statute  of  Anne,  inland  bills  of  exchange  and  prom- 
issory u>tes  payable  to  the  order  of  the  payee  were,  by  the  custom  ot  mev 
^nts,  negotiable.  With  respect  to  inland  bills  of  exchange,  it  was  held  that 
the  indorse*  oonld  recover  of  Uie  maker  or  aoceptor  as  the  case  might  lequire. 
and  that  the  custom  of  merchants  had  become  Uie  common  law.  It  was  held 
Uie  same  way  in  several  cases  wiUi  respect  to  promissory  notes,  but  in  Clerka  v. 
Martin,  2  JA.  Baym.  767,  1  Sallt.  129.  Lord  Holt.  0.  J.,  held  that  the  mer- 
ehaatsooald  not  change  the  law;  and  in  Potior  y.  Pearson,  2  Ld.  Baym.  759, 
1  Salk.  129.  Lord  Holt  held  that  "this  custom  to  oblige  one  to  pay  by  note 
withoot  eonsideratiun  is  void  and  against  law."  The  statute  of  Anne  was 
niarted  to  reverse  the  ruling  of  Lord  Holt,  and  to  place  promissory  notes 
upon  the  same  footing  as  inland  bills  of  exchange,  with  respect  to  their  nego* 
tiability  and  effect.  The  indorsee  or  transferee  can  recover  upon  them.  See 
BunU^  V.  SUtert  1  Cranch.  S67,  for  a  full  exposition  at  the  law  and  cases 
leading  to  the  statute  Anne.  The  sections  of  our  Bevised  Statutes  above 
quoted  are  a  substantial  re<«nactment  of  tlie  statute  of  Anne,  Both  statutes 
by  tiieir  terms  refer  to  negotiable  notes.  They  shall  "be  due  and  payable  as 
therein  expressed. "  Xothing  is  said  in  the  statute  about  consideration,  and 
hence  Uie  notes  need  recite  none.  The  English  courts,  however,  regarding 
Uie  statute  as  remedial,  extended  the  benefit  of  It  beyond  its  literal  terms, 
and  held  that  non-negotiable  notes  came  within  it.  and  that  the  payee  could 
maintain  an  action  within  the  ati^ute  against  tlie  maker.  Kyd,  Bills,  65. 
(published  In  1790;)  Smith  v.  Kendall,  6  Term  B.  123,  1  Esp.  281;  Burehell 
V.  aioeoek,  2  Ld.  Baym.  1545.  Tliat  is  to  say,  the  payee  could  declare  upon 
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the  not«  nnder  the  statute,  instead  of  declaring  upon  the  consideration  or 
transHCtlon  which  led  to  the  giving;  of  the  note.  If  the  non-negothible  note 
was  within  the  stHtiitc.  it  imported  a  consideration  without  reciting  it.  Such 
being  the  rule  in  England,  it  seems  to  have  been  assumed  to  l>e  the  rule  in 
this  state.  In  Dovming  v.  Backenstoeg,  3  Caines,  137,  the  note  was  non-ne- 
gotiable and  was  declared  upon  as  within  the  statute.  The  defendant  de- 
murred upon  the  ground  that  the  note  was  not  within  the  statute,  and  there- 
fore the  declaration  was  bad  because  it  did  not  allege  the  transaction  and  con- 
sideration upon  which  the  note  was  given.  The  report  states  that  counsel 
for  defendant  confessed  that,  if  the  case  were  to  be  determined  on  the  English 
decisions,  It  wotiUi  be  against  liim,  but  if  it  were  reg  integra  in  this  court  he 
had  much  to  say.  The  court  said:  "The  very  point  was  settled  in  Green  v. 
Long,  (April  term,  1798,)  in  conformity  to  tlie  adjudications  in  Westminster 
Hall.  Judgment  for  plaintiif. "  We  understand  that  the  rule  thus  announced 
has  ever  since  been  followed  In  this  state,  wifbout  question.  President,  etc., 
V.  Hurtin,  9  Johns.  217;  Kimball  v.  Huntington,  10  Wend.  675.  Paine  v. 
IToelke,  5S  How.  Fr.  273,  3  Kent,  Comm.  77.  The  same  rule  previtils  in  Mas- 
sachusetts. Tovmsend  v.  Derbj/,  3  Mete.  (Mass.)  367;  Dean  v.  Cairuth,  103 
Mass.  242.  The  statute  of  Anne,  though  not  enacted  in  that  8t«te,  seems  to 
be  regarded  as  declaratory  of  the  common  law.  Richard*  v.  Barlow,  140 
Mass.  218.  6  N.  E.  Rep.  68.  Nodetlnitionof  a  "promissory  note"  requires  tlie 
use  of  the  words  "value received."  It  is  an  unconditional  promise  in  writing 
to  pay  a  specified  sum  of  money  to  another  at  some  time  certain  to  arrive. 
Buller,  Trials,  (Ed.  1788.)  272;  2  Bl.  Comm.  467;  3  Kent,  Comm.  75;  Kyd, 
Bills.  18.  This  definition,  in  subslance,  is  in  all  elementary  books.  Nego- 
tiability is  not  an  essential  quality  of  a  promissory  note.  Hibley  v.  Phelps, 
6  Cusli.  172.  Of  course,  if  both  npgotiable  and  non-negotiable  nt^es  are 
within  the  statute,  neither  needs  the  words  "value  received.**  Very  possibly 
different  rules  prevail  in  different  states.  As  was  said  by  counsel  in  Down- 
ing v.  Backerutoes,  supra,  if  thequestion  werer««  integra  in  this  court,  much 
could  be  said;  but  it  seems  to  have  been  so  early  and  positively  settlMl  that 
very  little  can  be  found  in  our*Beport8  upon  the  subject.  Judgment  affirmed, 
with  costs. 

Mayhah,  J., {concurring.)  Section  1.  tit.  2,  c.  4,  pt.  2,  p.  2241,  3  Bev.  St., 
(Banks  &  B.  7th  Ed.,)  which  is  a  transcript  of  1  Itev.  Laws,  151,  passed  in 
1801,  and  which  in  substance  re-enacts  chapter  9,  3  &  4  Anne,  passed  in 
1704,  seems  broad  enough  to  embrace  l>oth  n on- negotiable  and  negotialiie 
promissory  notf^s,  and,  as  that  part  of  the  section  relating  to  non-n^otiable 
notes  is  connected  to  the  part  of  the  same  section  relating  to  negotiable  notes, 
disjunctively,  either  non-negotiable  or  negotiable  notes  are  promissory  notes 
within  that  section;  and,  if  we  read  the  section,  leaving  out  alt  that  part 
which  relates  to  negotiable  notes  or  those  payable  to  order,  we  will  have  an 
instrument  containing  all  the  elements  of  a  non-negotiable  promissory  note. 
The  section  would  then  read:  "All  notes  In  writing  made  and  signed  by  any 
person,  whereby  he  shall  promise  to  pay  to  any  other  person*  *  *  *  ^ny 
sum  of  money  therein  mentioned,  shall  be  due  and  payable  as  therein  ex- 
pressed.** By  section  4  of  the  same  title,  if  we  read  the  same  as  it  relates 
to  the  maker  and  payee  only,  we  will  have  this  proTlsion:  "The  pa\ee 
*  *  *  may  maintain  actions  fbr  the  sTims  of  money  therein  mentioned 
sgalnst  the  makers."  Tested  1^  this  reading  of  the  statute,  we  would  find 
In  the  note  in  salt  all  the  atatntory  elements  of  a  promissory  note;  and  It  will 
be  obsfffved  that,  as  the  provisions  of  the  first  section  are  connected  by  the 
disjunctive  **or"  no  misinterpretation  of  the  whole  section  Is  effected  by  read- 
ing the  came  in  the  manner  above  indicated.  If,  Uim,  this  is  a  promissory 
note,  neither  words  of  negotiability  nor  expression  of  a  consideraUon  upon  ita 
face  are  necessary,  as  between  the  maker  and  payee,  to  authorize  a  recovery. 
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It  is  an  Diiconditlonal  promise  In  writing  to  pay  a  specific  sam  of  money  to 
another  at  a  time  certain  to  arrive,  whicli  completely  answers  the  definition 
of  a  "promissory  note."  In  Paine  v.  Noelke,  53  How.  Pr.  272,  it  was  held  tlut 
a  note,  not  negotiable,  imported  a  consideration  though  aone  was  expressed, 
and  might  be  sued  on  without  alleging  or  proving  a  consideration.  I  think 
the  trial  jndge  committed  no  error  In  bis  charge  or  on  the  motion  for  non- 
suit, in  lK>lding  that  this  note  imported  a  consideration  although  none  was  ex- 
pressed opon  its  face,  and  it  was  non-negotiable,  and  that  the  judgment 
should  be  affirmed. 

Learned,  F.  J.,  {di^entlng,)  This  is  an  action  on  a  written  instrnment 
alleged  to  have  been  made  by  the  testator  of  the  defendants  in  tlie  words  and 
figures  foIlowlDg:  "Quarkyville,  Septeratier  2d,  1871.  Thirty  days  afler 
death  I  promise  to  pay  to  Cornelius  W.  Carnright  fifteen  hundred  dollars, 
with  interest.  Samuel  P.  Fuehgh."  Freligh  died  June  21, 1888.  The 
answer  denies  the  making  of  the  writing,  and  a^eges,  also,  that  there 
was  no  consideration.  The  jury  found  a  verdict  for  plaintiff  of  $3,395.75. 
After  the  plaintiff  had  given  evidence  tending  to  show  that  the  writing 
was  in  the  handwriting  of  the  testator,  he  rested.  The  defendant  moved 
fur  a  nonsuit,  among  other  grounds,  that  the  plaintiff  had  not  proved 
that  there  was  any  consideration.  The  court  denied  the  motion.  Evi- 
dence was  then  given  by  the  defendants  tending  to  show  that  the  writ* 
ing  was  not  that  of  the  testnlor.  Some  evidence  was  given  on  e;ich  side 
as  to  the  condition  of  the  plaintiff;  as  to  the  possibility  ur  probability  of  his 
having  the  amount  of  money,  and  being  able  to  lend  the  same  to  the  tes- 
tator, and  as  to  disagreements  between  plaintiff  and  the  testator.  The  de- 
fendants again  mov^  for  a  nonsuit,  insisting  that  the  writing  recited  no 
consideration;  and  also  that  the  burden  of  proof  of  consideration  had  been 
now  shifted  to  the  plaintiff,  and  that  he  could  not  recover  without  showing 
such  constderatloD.  This  was  denied.  The  court  charged  the  jury  that  the 
writing,  if  found  to  be  that  of  testator,  imported  a  consideration;  that  no 
proof  of  consideration  was  required  to  sustain  It;  that  the  burden  rested  on 
defendants  to  overcome  this  presumption  by  a  preponderance  of  evidence,  and 
by  showing  that  the  writing  was  without  consideration.  To  this  the  defend- 
ants excepted.  It  was  proved,  on  the  trial,  that  plaintiff  was  a  son-in-law  of 
the  testator,  married  in  1863;  that  he  lived  for  some  time  In  testator's  family, 
till  soon  after  the  death  of  plaintiff's  wife  in  1871;  that  testator's  Qrst  wife 
died  in  1869;  and  that  he  married  again  in  1871.  There  was  evidence  that 
about  this  time  an  alienation  of  feelings  arose  between  plaintiff  and  testator, 
and  continued,  so  that  there  was  little  Intercourse.  There  was  evidence 
that  plaintiff,  In  1879  and  since,  had  been  a  fitone  measurer,  at  $15  per  week; 
that,  in  1877.  he  gave  to  testator  his  note  for  850.  which  does  not  appear  to 
have  been  paid  by  plaintiff.  There  was  also  evidence  that  testator  was  a 
lender  of  money,  and  that,  at  the  date  of  the  alleged  writing,  he  had  $4,392 
on  deposit  to  his  credit  in  a  savings  bank.  It  was  shown  that,  in  1866.  the 
father  of  plaintiff  conveyeil  to  him  and  his  wife  a  lot  of  land,  the  considera- 
tion expressed  in  the  deeil  being  $1,500;  and  that  a  few  months  afterwards, 
October  G.  1866,  plaintiff  and  his  wife  conveyed  the  same  to  one  Steenburgh, 
the  consideration  expressed  in  tlie  deed  being  $4,500.  Ko  other  proof  of  the 
consideration  of  the  deeds  was  given.  The  plaintiff  gave  evidenre  of  a  con- 
versation between  the  testator  and  one  Gillespie  two  or  three  years  after  the 
death  of  plaintifTs  wife.  In  that  conversation,  testator  la  said  to  have  stated 
that  be  loaned  bla  daughter  $1,500  when  the  farm  was  bought,  and  that  she 
had  brought  back  tlie  money  to  him.  This  alleged  conversation  most  have 
taken  place  about  1874.  The  recollection  of  the  witness  Is  ve^  Indistlnctand 
vagiww  The  matters  thus  briefly  slated  are  substantially  the  only  proof  tend- 
htg  to  ahow  an  aetoal  oonsideratfon  for  the  writtm  promiae  In  suit.  Ik  waa 
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the  geoenil  rule  of  the  coDunon  law  that  oo  one  could  sue  on  a  ooatract,  bat 
the  original  party.  The  custom  of  mercliants  first,  and  the  statute  law  after- 
vard8»  made  the  exception  that  a  promissory  note,  payable  to  a  person  or  his 
order,  or  to  bearer,  might  be  indorsed,  and  the  indorsee  could  sue  In  his  own 
name.  It  followed,  too,  as  part  of  that  custom  of  merchants,  that  defenses, 
good  against  ttie  original  party,  were  not  good  against  the  indorsee.  A  want 
of  consideration  was  no  defense  against  the  indorsee.  Hence,  as  against  the 
indorsee,  it  was  immaterial  whether  any  consideration  was  expressed  in  the 
note  by  the  words,  "value  received, "  or  otherwise.  As  against  the  payee,  a 
want  of  consideration  could  be  shown.  But  as  it  was  not  necessary  to  show 
consideration,  even  prima  facie,  against  the  indorsee,  and  as  the  worda 
"value  received"  were  therefore  unimportant  as  to  him.  It  was  naturally  said 
generally  that,  as  to  negotiable  notes,  those  words  were  not  necessary.  The 
negotiable  character  of  the  writing  showed  tliat  it  was  made  to  be  transferred 
if  the  payee  desired,  inasmuch  as  the  words  "  value  received"  or  other  prima 
jTacie  evidence  of  a  considemtion  were  immaterial  when  the  note  passed  to 
the  indorser,  it  readily  followed  that  they  should  be  considered  annece»< 
'  aary  in  the  hands  of  tlie  pjiyee.  But  this  arose  from  the  fact  tlutt  the  note  was 
negotiable,  and  from  no  ottier  fact  wliatever.  If  it  were  not  negotiable  on  Its 
face,  the  reason  ceased.  Keferenoe  is  afterwards  made  to  the  statute  of  Anne. 
(3  &  4  Anne,  c.  9.)  The  preamble  is,  "  Whereas,  it  has  been  held"  that  notes 
in  writing,  etc.,  payable  to  order,  "were  notaasignableorlndorsableover  with- 
in the  custom  of  merchants, "  etc.  Then  the  statute  enacts  that  they  "  shall  be  as- 
signable and  indorsable  over  in  llie  same  manner  as  inland  bills  of  exchange," 
etc.,  declaring  also  that  ihe  indorsee  may  maintain  his  action  in  lilie  manner 
us  on  inland  bills.  Hence,  it  appears  that  the  object  of  that  statute  was  to 
secure  the  negotiability  of  notes, — a  mutter  which  had  been  doubted,  (Buller 
V.  Crips,  6  Mod.  29;  Gierke  v.  Martin,  2  Ld.  Baym.  757.)— and  it  is  not  dis- 
puted that  no  notes  are  negotiable  which  have  not  tlie  woixl  "order"  or 
"bearer,"  although,  having  the  words  "value  received,"  they  may  be  valid 
instruments,  and  entitled  to  days  of  grace.   3  Kent.  Comm.  77. 

It  has  become  the  law  now  that  the  assignee  of  any  contract  may  sue  in  his 
own  name.  "We  may  therefore  lose  sight  of  the  fact  that  negotiability  was 
the  principal  peculiarity  of  notes  by  the  custom  of  merchauta,  and  by  the  law 
establishing  tliat  custom.  Chitty,  Bills,  195.  Of  course  negotiability  de- 
pends on  the  words  "order"  or  "bearer"  in  the  note.  McMullen  v.  Rc^jfferty, 
89  N.  Y.  456;  Cromtoell  v.  Hewitt,  40  N.  T.  491.  The  statute  of  our  state 
is  as  follows:  "AH  notes  in  writing  made  and  signed  by  aoy  person^  whereby 
he  shall  promise  to  pay  to  any  other  person  or  his  order,  or  to  the  order  of 
any  other  pei'son,  or  unto  the  bearer,  any  sum  of  money  therein  mentioned, 
shall  be  due  and  payable  as  therein  expressed."  1  B«v.  St.  marg.  p.  768, 
g  1.  This  includes  three  classes  of  notes — First,  notes  payable  to  A.  B.  or 
order;  second,  notes  payable  to  the  order  of  A.  B.;  third,  notes  payable  to 
bearer.  No  other  notes  are  included.  A  note  payable  to  A.  B.,  without  the 
word  "order"  or  "bearer,"  is  not  included.  This  is  evident  from  the  rest  of 
the  section,  which  is:  "And  shall  have  the  same  effect,  and  be  negotiable  in 
like  manner,  as  inland  bills  of  exchange  according  to  the  custom  of  mer* 
cbants."  Xow,  as  it  is  settled  that  a  note  without  the  word  "order"  or 
"bearer"  is  not  negotiable,  it  is  evident  that  this  section  does  not  includeany 
note  which  does  not  contain  one  of  those  words.  The  same  is  seen  in  the 
following  section  4.  which  gives  the  right  to  maintain  actions  against  makers 
and  indorsers  on  a  "note  payable  to  them  or  their  order,"  "as  in  case  of 
inland  bills  of  exchange,  and  not  otherwise."  Now  the  indorser  on  a  non- 
negutiable  note  may  t)e  held  as  maker  or  guarantor,  and  is  not  entitled  to  no- 
tice of  demand  or  non-payment.  Cromwell  v.  Hewitt,  ut  supra.  Therefore 
he  is  not  held  as  in  case  of  inland  bills,  because  in  case  of  such  bills  theru 
must  be  notice  of  demand  and  non-payment.    Whatever  may  be  the  proper 
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oonstructloD  of  the  statate  of  AnDe.  or  of  the  present  Xlnglish  statute,  (45  & 
46yict.  c.  61,  S  83,)  we  must  be  gorerned  by  tlie  Revised  Statutes  of  our 
■tate.  The  plHintift  urges  that  section  1  la  to  be  construed  to  include — 
Pint,  a  promise  to  pay  to  any  other  person;  tacond,  a  promise  to  pay  to  bis 
(the  payee's)  order ;  third,  a  promise  to  pay  to  the  order  of  any  other  person; 
aikl,^>urtA.  a  promise  to  pay  to  bearer.  This  oaunot  be  correct*  for  the  sec- 
ond would  be  the  same  as  the  third.  And,  further,  such  a  construction  would 
make  a  note  negotiable  which  bad  neitbw  the  word  "order"  nor  the  word 
"bearer."  A  reference  also  to  chapter  33,  Laws  1788,  and  to  chapter  48, 
Laws  1794,  (which  are  the  basis  of  our  Revised  Statutes,)  will  show  that  the 
notes  there  mentioned  are  "assignable  or  indorsable, "  and  the  Indorsees  may 
maintain  actions  thereon.  This  shows  that  these  statutes  also  had  reference 
exclusively  to  negotiable,  and  not  to  non -negotiable,  notes.  The  proper  con- 
atruction  of  our  statute  then  is,  as  atrave  stated,  that  the  words  "or  his  or- 
der" are  connected  with  the  preceding  words  "to  sny  other  person."  and  do 
not  form  a  description  of  another  kind  of  notes.  The  present  note,  then,  is 
not  a  writing  described  by  our  statute.  Daniel,  Neg.  InsL  §  162.  2(ow  it  Is 
the  general  rule  that  there  cannot  be  a  recovery  on  an  alleged  contract  with- 
out  proof  of  consideration.  The  words  "for  value  received"  in  a  note  ara 
prima  facie  evidence  of  a  consideration.  Prindle  v.  Carut?ier*,  15  N.  T. 
425;  Blaekman  v.  Covin,  21  Wkly.  Dig.  445;  Daniel,  Neg.  Inst.  §  163.  It 
has  been  shown  atwve  why,  in  a  negotiable  note,  these  words  are  not  neces- 
sary, as  is  held  in  3  Kent,  Comm.  77.  But  where  the  note  it  not  negotiable* 
ft  is  a  mere  contract  between  the  original  parties,  not  intended  for  transfer* 
and  a  consideration  must  be  shown.  So  It  was  held  in  Edgerton  v.  Edgariem, 
8  Conn.  6.  Again,  in  Bristol  v.  Warner,  19  Conn.  7,  there  was  a  note:  "On 
demand  after  my  decease  I  promise  to  pay  J.  W.  B.,  or  order,  $800;"  and  the 
court  held  that  it  imputed  a  consideration,  because  it  was  in  form  negotiable, 
and  cited  the  preceding  case.  "Notes  not  negotiable  by  statute,  ur  upon 
which  no  action  of  debt  is  authorized  by  statute,  remain  as  at  common  law, 
and  not  importing  a  consideration;  it  must  be  alleged  and  proved."  Daniel, 
Neg.  Inst,  g  162.  In  Farsons  on  Notes  &  Bills  (page  227)  It  is  said  that,  in 
non-negotiable  notes.  If  there  are  no  such  words  as  "value  received,"  in  some 
states,  tlie  presumption  of  consideration  would  be  denied.  In  others,  perhaps 
admitted.  It  will  be  seen  that  Chancellor  Kent  says  that,  without  negoti- 
able words,  the  note  is  a  valid  instrument;  is  entitled  to  grace,  and  may  be 
declared  on  as  a  note.  And  this  is  what  is  meant  by  the  common  statement 
ttuU  a  non-negotiable  promise  is  a  note  under  the  statute  of  Anne,  above 
eited.  3  Kent.  Comm.  77.  But  immediately  following  these  words  hespeaks. 
as  above  cited,  of  the  words  "value  received,"  and  says  that  "they  are  un- 
necessary, and  value  is  implied  in  every  negotiable  bill,  note,"  etc.  Thus  he 
limits  his  remark,  as  to  these  words,  to  negotiable  paper,  as  be  had  previously 
explained  it. 

The  case  of  Kimball  v.  Huntington,  10  Wend.  675,  was  on  a  due-bill: 
"Due  A.  B.  t325  payable  on  demand."  The  defendant  had  pleaded  a  release 
puis  darrein  continuance.  The  court  said  that  this  waived  all  former  pleas,  and 
that  the  question  whether  the  due-bill  was  a  promissory  note  could  not  be 
raised  on  the  trial.  In  fact,  on  the  trial  plaintiff  proved  the  loan  of  money,  and 
that  the  bill  was  given  therefor.  Therefore,thequestiouof  the  necessity  of  proof 
of  consideration  could  not  arise.  But,  obiter,  the  court  said  that  the  words 
"value  received"  were  not  needed  to  bring  this  paper  under  the  statute.  The 
word  "due"  admits  an  indebtedness  existing.  The  court  cited  President,  etc., 
T.  HurUn,  9  Johns.  217.  That  was  an  action  on  a  promissory  note  by  which 
d^endant  promised  to  pay  plaintiff  $125  "for  five  shares  of  the  capital  stock 
of  said  company,"  and  the  court  said  that  the  note  expressed  the  oonsidem- 
Uon,a8it  pl^olydid.  The  court  cited  ^^oDoumtng^.  £aeft«n«toes,  S Oaines* 
137,  decided  on  demoirer  to  the  dedaiation.  It  does  not  appear  wtietber  or 
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not  the  words  "value  received"  were  id  the  note.  In  Dean  t.  Carruth,  108 
Mass.  242,  the  note  contained  the  words  "value  received."  In  ITndeTbill  t. 
Phillips,  10  Hun,  59I»  it  does  not  appear  that  the  note  was  not  negotiable. 
Coek  T.  Fellows,  1  Johns.  143,  was  an  action  on  a  dne-bill,  ami  it  was  also 
held  the  plaintiff  could  not  recover.  Lttqueer  t.  Prwuer,  1  Hill,  256.  was  an 
action  on  the  guaranty  of  a  note  payable  to  bearer,  and  therefore  negotiable. 
It  does  not  seem,  therefore,  that  there  is  any  controHlng  decision  which  holds 
that  in  a  non-negotiable  note  it  is  not  necessary  to  siiow  a  consideration,  either 
in  the  note  itself  or  by  extrinsic  evlilence.  Certainly  this  must  be  the  rule 
upon  principle.  The  plaintiff,  in  order  to  show  the  defendant's  liability, 
must  show  a  promise  made  on  a  good  consideration.  That  rests  upon  him  aa 
a  part  of  his  aflDrmatlTe  case.  There  htis  been  sotnettmes  an  attempt  to  hold 
that  a  oonsideration  was  nut  necessary  in  case  of  a  written  promise.  Piilans 
V.  Van  Sfierop,  8  Burrows,  1663.  But  that  is  not  the  rule  of  our  law.  There 
mast  always  be  a  consideration.  This  view  Is  especially  applicable  to  a  writ- 
ing like  the  present,  payable  after  the  maker's  deatli,  and  therefore  from  his 
estate;  a  writing  which,  without  a  consideration,  would  be  an  attempt  to 
make  a  testamentiiry  disposition.  Earl  v.  Peck,  64  N.  Y.  596;  Worth  v. 
Case,  42  N.  T.  362.  It  cannot  be  doubted  that,  between  the  original  parties, 
the  question  of  consideration  is  open,  and  tlie  matter  thus  far  discussed  is 
really  whether  the  defendant  must  prove  the  negative.  For  certainly  the 
note  contnins  no  admission  by  tlie  maker  that  his  promise  was  made  on  any 
consideration.  It  is  very  possible  for  one  to  make  a  written  promise  without 
any  actual  consideration.  Then,  however,  he  is  not  legally  to  be  compelled 
to  fulfill.  If  he  admits  a  consideration,  that  admission  is  prima  faeie  evi- 
dence against  him.  But  if  he  make  no  admission,  the  plaintiff  is  put  to  other 
proof.  But,  further,  it  will  be  seen  that,  uu  the  trial,  evidence  was  given  by 
defendant  tending  to  show  that  the  plaintiff  did  not  have  this  amount  of  money 
to  loan,  and,  in  rebuttal,  evidence  was  given  by  the  plaintiff  tending  to  show 
that  he  had  property.  It  is  plain  that  this  evidence  on  each  side  was  given 
on  the  question  whether  or  not  there  was  a  consideration.  Because,  if  the 
note  was  entirely  without  consideration,  the  writing  might  nevertheless  be 
genuine,  and  the  note  might  have  been  intended  as  a  gift.  Therefore,  the 
evidence  that  the  plaintiff  had  no  money  to  loan  the  deceased  was  evidence, 
BO  far  as  It  went,  on  the  point  of  cousiJenition,  and  not  on  the  genuineness 
of  the  writing.  The  writing  might  have  been  genuine,  altiiough  no  consid- 
eration passed  to  the  deceased.  On  this  point  the  court  charged  that  "It  ia 
upon  the  aefendant  that  the  onus  rests  of  assailing  the  consideration  to  over- 
come the  presumption  by  a  preponderance  of  evidence  and  showing  that  It 
was  without  conslderatiou."  In  Perley  v.  Perley,  144  Mass.  104,  10  N.  E. 
Rep.  726,  there  was  no  question  as  to  the  form  of  the  note.  On  proving  the 
signature,  the  plaintiff  rested.  Evidence  was  then  given  by  each  party  in 
regard  to  the  actual  consideration;  which  evidence  was  conflicting.  The 
court  held  that  the  burden  of  proving  a  consideration  still  remained  with  the 
plaintiff,  notwithstanding  the  presumption  arising  from  the  note  itself,  and 
that  If  there  was  any  evidence  in  the  case  on  this  point  on  behalf  of  defend- 
ant, the  plaintiff  must  show  by  a  preponderance  of  the  whole  evidence  that 
the  note  was  given  for  a  valuable  consideration.  This  same  rule  is  stated  in 
Delano  v.  Bartleti,  6  Gush.  364;  Simpson  v.  Davis,  119  Mass.  269;  and  Pow 
ers  V.  Russell,  13  Pick.  69.  These  are  cases  in  which  a  consideration  was  ex- 
pressed in  the  notes  by  tbe  words  "value  received."  Yet  the  court  held,  ev- 
idence on  both  sides  having  been  given  on  the  question  of  consideration,  that 
the  onits  of  proving  consideration  was  upon  the  plaintiff  on  the  whole  case. 
In  this  respect  I  think  that  injustice  was  done  to  the  defendants.  Assuming 
now  that  the  writing  could  be  given  in  evidence  without  proof  of  considera- 
tion, still  the  fact  of  a  consideration  was  a  part  ot  plaintiff's  case.  And  tbe 
harden  of  that  proof  was  on  him.   If  by  a  preponderance  of  evidence  on  the 
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wbde  caw  he  tailed  to  show  a  conslderiUlon,  he  could  not  recover.  Xn  the 
case  of  Delano  t.  BarUett,  the  plaintiff's  counsel,  relying  on  the  note  which 
purported  a  consideration,  and  thus  mailing  out  a  prima  facie  case,  requested 
the  court  to  uliarge  ttiat  tbe  burden  of  pi'oof  was  on  defendants,  to  establiBb 
H  want  of  consideration.  But  the  court  refused,  and  cliarged  that  tbe  burden 
of  proof  was  throughout  on  pUiintltf,  to  satisfy  the  Jury  on  the  whole  evi- 
dence tA  the  fact  of  consideration,  and  this  was  held  to  be  correct.  I  think 
that  this  is  a  sound  principle,  and  therefore  that  It  was  Incorrect,  in  any  view 
of  the  note,  to  charge  that  tlie  burden  rested  on  the  dtf endant,  of  showing  that 
the  note  was  without  consideration. 

A  furtiier  point  Is  urged  by  defendant,  viz.,  that  tbe  verdict  is  against 
the  weight  of  evidence.  Ordinarily,  we  are  not  disposed  to  intetfere  with  a 
verdict  given  on  conflicting  evidence,  but  this  case  is  peculiar.  There  is  no 
direct  evidence  to  tbe  fact  of  the  execution  of  the  note  by  the  testator.  The 
only  testimony  Is  that  of  witnesses  who  had  seen  the  testator  write,  and  who 
believed  the  note  to  he  in  his  handwriting.  JKuw  such  testini<my,  of  course, 
means  oniy  that  there  la  a  very  great  resemblance  between  the -writing  in 
question  and  uthi-r  writ.ng  wiiich  the  witnesses  know  to  liave  been  that  of  the 
tesutor.  The  opposing  testimony  Is  of  a  similitr  cliaracter.  But,  under  the 
present  law  of  the  state,  ii  great  number  of  specimens  of  tbe  handwriting  of 
tbe  testator  were  prodiuMi.  and  the  jury  were  allowed  to  compare  tbem  with 
the  disputed  note.  Now,  on  such  a  comparison,  tlie  jury  have  no  advantage 
over  tbe  appellate  court.  The  ai^llate  court  is  just  as  able  as  the  jury  to 
determine  whether  a  disputed  handwriting  is  like  other  and  undisputed  spec- 
imens. There  is  no  judging  uf  the  integrity  and  truthfulness  of  witnesses. 
And  every  one  must  see  that  the  opinion  of  witnesses,  as  to  the  genuineness 
(tf  handwriting,  is  only  an  opinion  as  to  resemblance.  In  the  present  case, 
one  witness  for  the  plaintiff  testitied  to  his  belief  that  three  notes  were  in  the 
testator's  handwriting,  which  were  proved  to  have  been  written  by  another 
person  a  few  days  l>efore  tlie  trial.  An  unusual  opportunity  of  couiparison 
was  given  in  this  case  by  the  production  of  an  assessment  roll  of  ItjTO,  con- 
taining 80  foolsoqi  pages,  all  written  by  tbe  testator,  in  which  some  8.000 
names  are  written,  iucluding  the  testator's,  and  including  his  surname  many 
times.  There  is  thus  an  unusually  full  opportunity  for  the  appellate  court  to 
examine,  in  detiiil.  the  testator's  mode  of  making  nearly  all  tbe  letters  at  the 
alphabet,  capitiils  and  small  hand.  There  has  also  bwn  exhibited  to  us  on 
tbe  appeal,  a  great  number  of  notes  drawn  up  by  the  testator,  payable  to  him- 
self or  his  order,  and  which  were  originally  signed  by  persons  owing  him.  I 
have  given  all  tliese  papers  a  very  careful  examination.  1  ought  not  to  com< 
ment  upon  them  in  detail,  lest  I  prejudice  the  parties  on  another  trial.  But 
I  have  come  to  the  conclusion  that,  Udcing  into  consideration  these  papers  and 
all  the  testimony  in  the  case,  the  verdict  should  be  set  aside  on  the  evidence. 
There  is,  I  may  remark,  no  evidence  of  any  dealings  between  the  parties 
which  tonds  to  give  probability  to  tlie  genuineness  of  the  note,  or  to  show  a 
consideration  therefor;  and.  although  tlie  complaint  alleges  that  tbis  note 
was  given  for  money  lent  by  the  plaintifE  to  the  testator,  nothing  of  that  kind 
was  shown  by  the  slightest  evidence.  For  these  reasons  the  judgment  and 
order  should  be  revetsed,  and  new  trial  granted,  oosts  to  abldft  event. 


(SiQffima  Court,  Qmeral  Term,  Third  Department  September  96, 1890.) 

IfoaTCAOM— LiSH— PaioBinu  -Kioobdihg. 

A  tripartite  agreement  between  F.,  and  B.,  under  seal,  reelted  that  D.  was 
the  owner  of  oertatn  land,  and  that  F.  had  an  Interest  therein  of  SBfiu,  whioh  be 
had  tranafarred  to  B.,  and  provided  that  B.  should  receive  from  D.,  from  the  uae 
of  the  propertj,  the  anm  of  tSSO,  with  Intanat,  wUidi  snm  ahonld  be  a  Ilea  oa  tbe 
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preperty.  Tfas  instrument  was  reoorded  as  a  lease;  bat  not  m  siaortgag*.  D.af^ 
arwaid*  oooreyed  the  property  to  h.  by  quitclaim  dead,  aobleot  to  »  oertaln  mor^ 
gam  to  a.  and  also  anlqect  **  to  a  ^m  which  F.  haa  agaiut said  premlK*  for  moiMr 
laia  out  upon  the  house  on  said  premises,  to  the  amount  of  t67S.5S,  *  and  statins  that 
the  rent  was  to  be  paid  to  F.  until  that  amount  with  interest  should  be  p^a;  and 
P.^n  tlie  aama  day,  made  a  mortnge  of  the  premisee,  subject  to  the  C  mortngo^ 
to  F.  for  •678.60,  described  to  be  for  advances  and  repairs  made  upon  the  boildinga 
OD  8^  premiBea,and-alao  stating  that  the  rent  was  to  be  paid  over  to  F.  h.  after- 
wards conveyed  the  property  to  defendant  by  warranty  deed  in  consldermtion  of 
love  and  of  an  agreement  for  support  during  lite.   Held,  that  the  lien  given  to 

E.  by  the  agreement  could  not  be  enforced  against  the  land  in  the  hands  oi  defend- 
ant, who  purchased  without  actual  notice  of  the  agreement,  and  in  good  faith;  tha 
agreement  was,  at  most,  in  the  nature  of  a  mortgage,  and  oouid  not  operate  as  a 
covenant  running  with  the  land,  there  being  no  privity  of  estate  between  D.  and 

F.  j  the  reoordli^  of  the  Instrument,  not  being  in  accordance  with  the  statute  M- 
qumngseourittes  In  the  nature  of  mortgages  to  be  recorded  as  mortgagaa,  (8  Bar. 
Bt.  N.Y.J  TthBd.,  P.SS10.  i  3,)  could  notoperat«aaoonstmctiTOnouoeof  theUesi 
nor  was  the  language  of  the  deed  from  D.  to  L.  notioe  to  defendant  of  the  wree- 
ment  with  E.,  as  the  mortgage  by  D.  toF.  of  the  same  data  oormpoaded  with  Uw 
reoltals  of  the  deed. 

Appeal  from  special  tenn.  Clinton  coanty. 

Action  by  Jerusha  B.  Edwards,  brought  against  Lenora  Baker  and  Fred.  S. 
Baker*  to  foreclose  a  lien  on  certain  real  estate.  Elizabeth  B.  Meader,  to 
whom  the  property  had  been  conveyed*  was  brought  In  by  order  and  made  a 
party  defendant;  and  she  alone  answered  the  complaint.  From  a  judgmeot 
dismissing  the  complaint  on  the  merits  as  to  said  defendant,  plaintiff  i^peala. 

Argued  before  Learned,  P.  J.,  and  Landoh  and  Matham,  JJ. 

8,  £.  Wheeler,  for  appellant.   T.  F.  ConiDay,  for  respondent. 

Mathah,  J.  This  is  an  appeal  from  a  Judgment  entered  at  special  term, 
dismissing  the  plnintlfT's  complaint  In  an  action  brought  to  foreclose  an  al- 
1^^  lien  npon  real  estate.  On  the  5th  of  December,  1857*  a  tripartite  agree- 
ment was  entered  into  between  David  Baker,  F.  S.  Baker,  and  C.  6.  S.  Ed- 
wards, reciting  that  David  Baker  was  the  owner  of  the  tavern-stand,  (the 
land  in  question ;)  that  Fred.  S.  Baker  had  an  interest  in  said  property  of  <oS0; 
that  he  had  transferred  such  interest  to  Edwards  in  part  payment  for  prop- 
erty sold  to  F.  S.  Baker  by  Edwards.  The  agreement  then  provided  that 
Edwards  should  receive  from  David,  from  the  use  of  the  hotel,  the  $650  and  in- 
terest. In  payments  of  at  leastClSOand  interest  per  annum,  which  snm  ^ouM 
be  a  lien  upon  said  property,  and  which  David  bound  himself  to  pay.  This 
contract  was  under  seal,  and  recorded  In  Clinton  county  clerk's  office.  De- 
cember 11,  1867,  in  Book  B  of  Leases.  On  thedOth  of  July,  1868.  David 
Baker  conveyed  the  premises  in  question  to  I^enwa  Baker  by  quitclaim  deed, 
for  the  expressed  consideration  of  3500,  subject  to  a  mortgage  given  to  Uicb- 
ard  Gottreli,  and  also  subject  to  the  cltUm  which  Frederick  Baker  has  against 
said  premises  to  the  amount  of  C572.55,  and  providing  that  the  premises  shall 
be  rented,  and  the  rent  paid  over  to  Frederick  S.  Baker,  until  that  amount  ii 
paid.  This  deed  was  recorded  August  5.  1868.  On  the  6th  day  of  May, 
1884,  the  premises  in  question  were  conveyed  by  warranty  deed  by  Philan- 
der Baker  ami  Lenora  Baker  to  £Iizal)eth  B.  Meader,  this  defendant.  The 
deed  contained  a  provision  that  "the  only  consideration  of  this  conveyance  If 
the  love  of  the  parties  for  each  other,  and  the  fact  that  Elisabeth  B.  Meader 
does  hereby  agree  to  faithfully  support  and  care  for  the  parties  of  the  first 
part,  In  sickness  and  in  health,  according  to  their  condition  in  life,  during 
their  natural  lives  and  the  life  of  the  survivor  of  them."  G.  G.  S.  Edwards 
died  in  1863,  and.  by  his  will,  which  was  proved  and  recorded,  devised  and 
t)equeathed  all  his  estate,  real,  personal  and  mixed,  to  his  wife.  Jerusha  B. 
Edwards,  under  which  she  claims  to  make  title  to  the  lease  or  contract 
sought  to  be  foreclosed  as  a  Hen  in  this  action.  The  trial  judge  submitted  to 
the  jury  two  questions:  (1)  Waa  the  lease  or  agreement  in  qaeatiun  paii 
op,  or  haa  any  payment  been  made  on  the  samaP  (2)  Did  tlia  daCandant, 
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Elizabeth  B.  Ueader,  purobuse  the  premises  mentioned  in  the  lense  ii»  good 
f»lth,  without  nuUce  of  the  lease  or  agreement,  and  for  value?  To  the  Arst 
question  the  juiy  found  that  some  portion  of  the  lease  liad  been  paid.  To 
the  second,  the  jury  found  In  the  affirmative.  The  case  was  thereupon  n- 
served  by  the  judgti  for  further ounaiUeratlon.  He  Qna}!^  held  that  the  defend- 
ant was  a  purchaser  of  the  premises  in  good  faitb,  and  for  value,  and  with* 
out  notice  of  the  lien  or  agreement  in  suit,  and  directed  judgment  for  the  de- 
fendant dismissing  the  complaint,  and  that  her  title  to  said  premises  be  de- 
clared free  and  clear  from  such  incumbrance  or  Hen.  Thecoart  having  found 
upon  the  evidence  that  the  amount  called  for  by  the  agreement  had  not  been 
paid  in  fall,  but  that  the  plaintiff  had  no  actuaJ  notice  of  the  agreement  at 
the  time  of  her  purcliase,  the  legal  questions  seem  to  be:  (1)  Waa  the  record- 
ing of  the  leiise  constructive  notice  to  the  defendant  of  the  existence  of  this 
lieuP  (2)  Was  the  recital  in  the  deed  to  Lenora  Baker  of  the  existence  of 
a  claim  in  favor  of  Fred.  S.  Baker  notice  to  her,  sufficient  to  oliarge  the  land 
io  her  hands,  or  as  a  covenant  running  with  the  same? 

It  does  not  seem  to  be  strenuously  insisted  that  the  record  of  the  lease 
amounts  to  legal  notice  under  the  recording  statutes,  so  as  to  constitute  con- 
structive notice  to  defendant  of  the  existence  of  this  claim.  No  case  is  cited 
on  the  part  of  the  plaintiff  establishing  that  proposition,  and  we  do  not  see 
how  it  can  be  held  that  the  recording  of  this  agreement  or  lease  in  a  boolc  of 
leases  is  in  any  sense  a  compliance  with  the  recording  act.  The  Revised  Stat- 
utes provide  (Banks  &  B.  7th  £d.„vol.  3,  p.  2216,  §  2)  that  each  county 
clerk  stiall  provide  two  sets  of  books,  one  fbr  deeds,  in  which  all  conveyances 
shall  be  recorded,  and  one  for  mortg^es,  in  which  all  mortgage  and  seou* 
rl ties  in  the  nature  of  mortgages  sliall  be  recorded.  The  recording  of  this 
lease  or  contract  was  not  in  conformity  with  the  provisions  of  the  statute, 
and  is  not  therefore  notice  to  subsequent  purchasers  or  incumbrancers. 
lig  T.  Maaat,  28  N.  T.  212;  Purdy  v.  Huntington^  42  K.  Y.  34i(,  and  cases 
cited.  To  make  the  recording  of  a  conveyance  or  incumbrance  ooustructive 
notice,  the  record,  to  be  effectual,  must  be  made  ocoording  to  law.  Jiwur- 
ance  Co.  v.  Whita^  17  N.  Y.  475. 

Nor  do  we  see  how  the  contract  can  be  treated  as  a  covenant  running  with 
the  land.  There  was  no  privity  of  estate  in  the  land  as  between  David  Baker 
and  Frederick  S.  Baker.  The  original  title  was  in  David.  Frederick  had  no 
title  or  claim  of  title.  His  only  possible  interest  was  a  lien  In  the  nature  of 
an  unrecorded  mortgage.  The  agreement  to  pay  that  out  of  the  rents  of  this 
real  estate  was  not  like  a  lease  by  the  owner  of  the  fee  to  a  tenant,  whose 
covenant  to  pay  rent  would  run  with  the  land  against  whoever  succeeded 
to  his  possession  and  estate.  No  such  relation  existed  between  David  and 
Frederick.  The  most  (hat  can  be  claimed  was,  David  owed  Frederick,  and 
gave  him  this  lease  in  the  nature  of  a  security,  but  in  doing  this  did  not  part 
with  bis  title  in  fee  to  the  land.  Frederick  failed  to  record  it  as  a  mortgage, 
as  did  plaiutifTs  testator.  David  conveyed  to  Lenora,  subject  to  this  unre- 
corded mortgage  or  lien.  Lenora  and  her  husband,  Philander,  conveyed  to 
the  defendant,  by  deed  with  oovenanls  of  warranty  for  a  valuable  considera* 
tioo,  the  fee,  the  defendant  being  a  purchaser  in  good  faith  without  notice  or 
knowledge  of  this  claim  or  incumbrance.  The  agreement  sought  to  be  fore- 
closed WHS  not  a  covenant  running  with  the  land.  2  Washb.  Real  Prop. 
295,  296;  Colo  v.  Hughes,  54  N.  T.  444.  The  most  that  can  be  claimed  for 
the  contract  sought  to  be  enforced  as  a  lien,  is  that  it  was  in  the  nature  of  a 
mortgage,  of  the  existence  of  which  the  defendant  had  no  notice  or  knowl- 
edge, and  that,  as  to  her,  standing  in  the  relation  of  a  bona  fide  purchaser 
for  value.  It  is  inoperative  and  void.  The  consideration  for  the  deed  was 
valid,  and  sufficient  to  pass  the  title,  and  the  grantee  was  bound  by  the  agree- 
ment to  maintain  the  granton.  Spaulding  v.  BuUmbeckt  36  K.  T.  206, 
affirming  same  case,  30  Barb.  292.  There  was  no  wrar  In  the  receipt  of  evl^ 
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deuce,  or  misdirection  of  tfae  trial  judge,  for  which  this  Jadgment  Bbonld  be 
revened.  Judgmeat  affirmed,  with  costs. 

Leaknro,  F.  J.,  {aoneurring.)  May  17,  1834,  one  Kent  conveyed  the 
premises  in  question  to  Philander  Baker  and  David  Baker.  Deoember  5, 
1867,  David  Baker,  one  Edwards,  now  deceased,  and  F.  S.  Baker  entered 
into  a  sealed  agreement,  stating  that  F.  S.  Baker  had  had  an  interest 
in  tlie  premises  known  as  the  "Philander  Baker  Place"  of  8660,  which  be 
had  transferred  to  Edwards,  and  agreeing  that  Edwards  should  receive  tliat 
sum  with  Interest  from  David  BtScer,  which  sum  sl.ould  be  a  lien  on  the 
property.  The  plaintiff  holds  that  claim,  and  seeks  to  enforce  it  in  this  ac- 
tion. The  agreement  was  not  recorded  as  a  mortgage.  July  20. 1868,  David 
Baker  quitclaimed  the  premises  to  Lenora  Baker.  The  deed  recites  that  tbe 
premises  are  subject  to  a  mortgage  to  one  CottrelUaud  also  "to  a  claim  which 
Frederick  Baker  had  against  the  premises  for  money  laid  out  upon  the  bouse 
on  said  premises  to  the  amonnt  of  $572.55,"  and  states  that  the  rent  is  to  be 
paid  to  said  Frederick  8.  Baker  until  tlie  amount  is  pnid.  July  20,  1868, 
David  BfUter  executed  a  mortgage  to  Frederick  S.  Baker  of  the  premises  (aab- 
ject  to  the  Cottrell  mortgage)  for  $572.50,  described  to  be  f w  advances  and 
repairs  on  the  building,  and  money  to  keep  same  insnred.  The  mortgage 
states  that  the  rent  is  to  be  paid  over  to  said  Frederick  S.  Baker.  May  6, 
1884,  (probably  this  should  be  December  6, 1884.)  Philander  Biiker  and  Lenora 
Baker  conveyed  tlie  premises  to  defendant,  Meader,  in  consideration  of  love 
and  also  of  her  agreement  to  support  the  parties  of  the  first  part  during  tlietr 
lives  and  the  life  of  the  survivor. 

The  principal  question  of  law  is  whether  the  defendant,  Meader,  had  notice 
of  the  agreement  of  December  6,  1867,  by  reason  of  tbe  language  used  in  the 
deed  of  July  20,  1868.  The  plaintiff  claims  that  the  language  uf  the  deed  of 
July  20,  1868,  referred  to  the  Edwaxds  agreement  of  December  6, 1867.  The 
defendant  insists  that  it  referred  to  the  mortgage  of  even  date  given  by  David 
Baker  to  Frederick  S.  Baker.  Xow  it  will  be  seen  that  the  alleged  chtim  be- 
longed, in  1867,  to  Edwards,  and  there  is  no  evidence  that  it  had  heea  sub- 
sequently transferred  to  Frederick  S.  Baker.  That  claim  was  for  $650.  Tbe 
deed  of  July  20,  1868,  describes  a  claim  which  Frederick  Baker  then  had 
against  the  premises.  Edwards  was  then  dead,  and  the  claim  which  had  be- 
longed to  him  had,  if  valid,  passed  to  the  present  plaintiff,  Further,  the  deed 
speciQes  the  amount  of  the  chiim  as  $572.50,  (or  $572.55,)  which  is  the  exact 
amount  oi  the  mortgage  executed  on  the  same  day  to  Frederick  S.  Baker. 
And  the  same  clause  aliout  the  rent  uf  the  premises  is  found  in  tbe  deed  and 
in  the  mortgage.  Assuming,  then,  that  the  contents  of  the  deed  of  David 
Baker  to  Lenora  Baker  were  presumed  to  be  known  to  defendant.  Header, 
grantee  of  Lenora,  It  seems  to  us  that  she  was  not  thereby  chargeable  with 
notice  of  another  claim  lietd  by  another  person,  when  tbe  existing  mortgage 
to  Frederick  S.  Baker  corresponded  with  the  recitals  of  the  deed.  It  is  to  be 
observed  that  tbe  complaint  is  only  for  the  foreclosure  of  the  lien  alleged  to 
exist  l>y  virtue  of  the  agreement  with  Edwards,  dated  December  5,  1867.  It 
is  not  a  foreclosure  of  the  mortgage  to  Frederick  S.  Baker,  The  question  of 
actual  notice  of  defendant,  Meader,  was  disposed  of  by  the  jury  and  the  trial 
Judge. 

The  plaintiff  further  alleges  that  the  conveyance  by  Lenora  and  Philander 
was  for  their  own  benefit,  and  therefore  void  as  against  their  creditors.  Ko 
allegations  are  made  in  the  complaint  on  which  this  issue  could  be  tried. 
Again,  it  does  not  appear  that  there  was  any  personHl  indebtedness  of  any  one 
except  perhaps  David  Baker,  who  did  agree  to  pay  the  amount  to  Edwards. 
Philander,  the  co-tenant,  does  not  seem  to  have  bound  liiuiself,  and  Lenora 
only  took  a  quitclaim  deed  which  imposed  no  personal  obligaUou  on  her.  I 
eoneur,  therefore,  with  the  opinion  of  my  Brother  Mayixah. 
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illQQtKS  v.  VlLI  AQE  OW  GleHS  FaLLS. 


(AupmM  Court,  Omerrrt  Tem^  Tftird  Department.  September  %  1880.) 

1.  McirioiFAi.  CcnpOR&TioiTs— Dbfsotitb  Stbbbts. 

On  one  eile  of  m  street  lo  ■  TllUge,  a  surface  of  rook,  natarally  flUed  for  a  aUo> 
walk,  had  been  oted  by  the  public  for  msnj  yean  u  part  of  a  cootlnuotu  aldewal^ 
tbo  other  portion  of  which  oad  been  conatructod  by  the  Tillage;  but,  to  make  n 
reaaonably  safe,  the  removal  of  small  irruffolaritias  on  the  surface  was  necessary, 
and  tbls  the  Tillage  bad  the  power  and  toe  means  to  do.  Held,  that  the  Tiliage 
waa  little  for  Injorlea  reaultinf;  from  the  fail  of  one  passing  over  the  walk,  caused 
l^y  mdi  ImfulwUlM  in  Its  surface. 

%  Sijia— SnDsncB. 

In  an  action  anlnst  a  village  for  damages  for  the  death  of  plafntlfTs  Intestate, 
caused  by  bis  falling  on  a  sidewalk  the  surfaoe  of  which  was  so  uneven  as  to  be  un- 
■afe,  the  evidence  waa  that,  white  he  was  walking  upon  suoh  dangerous  sidewalk, 
he  stumbled  and  fell,  though  the  witness  could  not  give  the  precifte  cause  of  hia 
falling.  The  accident  happened  in  the  day-time,  and  it  appeared  that  he  had  an  in- 
firm knee,  which  made  him  liable  to  fall  when  walking  on  a  smooth  surface.  Beld, 
that  a  veraiot  for  plaintiff  should  not  be  set  aalde,  on  the  ground  that  the  evidence 
tended  as  mut^  to  ahow  that  deoedmVa  carelessness  or  hia  inflrmity  oansed  hla 
itO, »» that  It  was  caused  by  the  defects  in  the  sidewalk. 
Hatkui,  J.,  dissenting. 

Appeal  from  circait  oourt,  Wabbsn  count/. 

Action  by  Jnoe  Higglns,  as  admlnistTHtrUt  etc.  of  George  W.  Smith,  dfr 
c«Med,  against  the  village  of  Glens  Falls,  tor  damages  for  the  death  of  aatd 
George  W.  Smith  from  a  fall  allied  to  have  been  oaused  by  the  unsafe  con- 
dition at  a  sidewalk  in  that  Tillage.  The  jury  found  m  verdict  for  plalntUL 
From  tlie  judgment  entered  thereon,  and  from  an  order  denying  its  motion 
for  a  new  trial,  defendant  appeals. 

Argued  before  Iaabmbd,  P.  J.,  and  Landon  and  Mathah,  JJ. 

Htahard  X.  ffond,  for  appellant.  Jeue  8.  VAmonauxt  tta  respondent. 

Lamdon,  J.  I  advise  an  affirmance  of  the  judgment.  This  was  not  leas  a 
sidewalk  because  it  was  naturally  fitted  for  the  purpose,  and  had  been  adopted 
by  the  pobllc  and  used  as  such  from  time  Immemorial.  Iqatead  of  being  an 
artificiiu  one.  Xatural  adaptation  in  great  part  made  construction  unneces- 
■sry.  It  was  upon  a  public  and  much-used  street,  and  was  a  section  of  a 
continuous  sidewalk,  of  which  the  other  portion  had  been  eonstructed.  It 
nesded  the  removal  of  small  irregularities  upon  its  sui-face  to  make  it  reason- 
ably  sa^  The  village  had  the  power  and  the  means  to  tie  this,  and,  under 
the  circumstances,  ought  to  have  done  it.  SauUburj/  v.  Villagp  o/  Ithaca, 
M  N.  T.  27.  The  fact  that  the  village  did  not  lay  the  flag-stones  does  not 
excuse  it.  It  clearly  accepted  and  adopted  the  advantage  of  their  natural 
adaptation  to  the  purposes  of  the  walk. 

Ilespecting  the  cause  of  the  intestate's  fall,  the  evidence  supports  the  ver- 
dict. It  is  reasooably  clear  that  the  intestate  fell  because  of  the  irregiiliul- 
ttes  in  the  surface  of  the  natural  flug-stone.  We  can  speculate  as  to  otlier 
causes,  as,  that  he  was  careless,  or  that  his  infirm  knee  filled  to  support  him. 
There  can  hardly  be  said  to  be  any  evidence  tending  to  prove  that  he  fell  from 
either  of  these  causes.  If  we  are  to  indulge  in  speeulaUon.  we  might  pos- 
sibly say  that  he  first  died  and  then  fell.  But  it  there  was  any  evidence  inkl- 
ing to  aonest  any  other  cause  than  the  defects  in  the  walk,  the  jury  passed 
upon  it.  Proof  to  an  absolute  certainty  of  the  cause  of  his  fall  Is  not  neces- 
sary. If  the  evidence  fairly  tends  to  show  that  the  intestate  fell  because  of 
the  defects  in  the  sidewalk,  and  also  tends  lo  show  a  possibility  that  he  fell 
from  other  causes,  then  the  case  Is  for  the  jury.  The  question  Is  whether 
the  one  cause  has  more  support  than  any  otlier  in  the  evidence.  It  is  only  in 
those  cases  in  which  the  evidence  plainly  points  as  much  to  an  adequate  cause 
for  which  tbp  defendant  is  not  liable,  hs  to  a  cause  tor  which  the  defendant 
If  liable,  that  the  court  can  say.  notwithstanding  ths  verdict,  that  the  case  Is 
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not  proved,  and  that  the  Terdlot  sboald  be  set  asld&  Here,  there  ia  evidence 
thai  the  Intestate  was  walkli^  apoa  thlB  dangerous  sldewiilk  when  he  slipped 
or  stumbled,  and  felli  though  the  witness  could  not  ^ve  the  precise  cause  of 
hla  falling.  Thus  it  was  shown  that  the  Intestate,  being  amid  dangers  likelj 
to  trip  htm.  was  tripped.  Shall  we  attrlbate  his  fall  to  the  danger  known  to 
be  present,  or  to  a  possible  danger  not  known  to  be  present?  The  Juiy  an- 
swtrred  Uiia  question.   Judgment  affirmed,  with  costs. 

Leabned,  p.  J.  With  some  doubt  as  to  the  liability  of  the  village  to  keep 
the  place  in  good  condition  where  the  accident  happened,  as  my  associates 
agree  as  to  such  liability,  I  concur  in  within  opinion. 

Mayhau,  J„  {dissenting.)  The  plaintiff  broaght  this  action  to  recover 
lor  the  death  of  her  intestate,  caused  by  the  alleged  negligence  of  the  defend- 
ant  in  not  maintaining  safe  and  suitable  sidewalks,  by  reason  of  which  plain- 
tiff's intestate  was  kiUed.  The  action  was  tried  at  the  Warren  circuit,  and 
resulted  In  a  verdict  for  the  plaintiff  on  which  judgment  was  entered.  At 
the  trial,  a  motion  was  made  by  defendant  for  new  trial  upon  the  minutes, 
which  was  denied.  The  defendsnt  appeals  from  the  order  denying  the  motion 
for  a  new  trial,  and  also  from  the  judgment  entei-ed  upon  the  verdict.  The 
case  discloses  that  Glen  street  Is  one  of  the  principal  sb^ets  in  the  village  of 
Qlens  Falls;  that  said  street  is  planked  to  the  width  of  12  feet,  from  the  bridgtt 
across  theCbamplain  canal  to  the  bridge  across  the  Hudson  river,  in  said  vil- 
lage; and  that  the  defendant  has  never  constructed  or  maintained  a  sidewalk 
on  either  side  of  such  plnnk-road  between  these  points,  although  that  street 
is  much  traveled  by  pedestrians.  On  the  north-eHSterly  side  of  the  planked 
part  of  the  street  is  a  path  or  walk,  which  has  been  used  as  a  sidewalk  or  way 
for  pedestrians  to  pass  along  Glen  street  from  one  bridge  to  the  other  fur  about 
50  years,  although  no  artiQcial  sidewalk  has  ever  been  constructed  by  the  vil- 
^ge  or  village  authorities,  the  travel  being  upon  a  natural  surface  of  a  rock, 
or  rocks,  whicb  crop  out  at  that  point,  and  along  which  the  planks  of  the 
traveled  portion  of  the  street  are  luid.  The  rock  which  has  thus  been  used 
as  a  walk  Is  of  uneven  surface,  being  ridgy  or  wavy,  at  some  points  on  a 

f;rade  with  the  plank  on  the  street,  and  at  some  points  higher  than  the  plank, 
he  walk  being  somewhat  irregular  in  width;  and,  as  described  by  witnesses, 
has  at  two  points  a  drop  or  step  of  about  eight  inches  extending  diagonally 
across  the  same.  This  ruck,  or  walk.  Is  represented  by  the  evidence  as  slip- 
pery when  wet  or  coated  with  ice,  and  pedestrians  are  proved  to  have  slipped 
and  fallen  on  the  same  before  the  accident  complained  of.  The  case  does  not 
show  that  the  village  authorities,  by  any  formal  act,  ever  adopted  this  side- 
walk or  ever  applied  any  labor  or  any  attention  to  the  same,  and  it  remains 
in  the  same  condition  in  which  it  was  before  the  incorporation  of  the  defend- 
ant, except  as  it  has  been  worn  by  travel.  On  the  8d  of  May,  1884,  plaintifTs 
intestate,  an  aged  and  inUnn  man,  while  passing  over  this  walk,  fell,  striking 
his  head  upon  the  plank,  and  white  In  that  position  the  wheels  of  a  loaded  vehi- 
cle passed  over  him,  causing  Iiis  death.  Tiie  appellants  insist  that  there  is  no 
evidence  of  negligence  on  the  part  of  the  defendant  to  justify  or  snstain  tlie 
verdict,  or  uphold  the  judgment;  that,  not  having  adopted  or  constructed  a 
sidewalk  at  this  point,  the  defendant  owed  no  duty  to  the  deceased  or  to  the 
public  in  relation  thereto,  and  are  in  no  way  responsible  for  injuries  to  per- 
sons who  pass  over  the  same,  and  may  be  injured  by  reason  of  Its  uneven  ear- 
face.  On  the  part  of  tlie  respondent,  it  Is  insisted  that  it  is  the  duty  of  the 
defendant,  under  the  express  provisions  of  the  charter  and  by-laws  adopted 
In  pursuance  thereof,  to  erect  and  maintain  a  safe  and  suitable  sidewalk  at 
this  point,  and  that,  by  reason  of  failure  to  do  so.  the  defendant  is  liable. 
Chapter  291,  Laws  1870,  under  the  general  provisions  of  which  the  defendant 
was  incorporated,  authorizes  the  trustees  to  make  by-laws  f<»r  eertetn  specofte 
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purposes.  Section  3,  tit.  3,  provides  as  follows:  "The  trustees  shall  have 
power,  as  to  acta  and  matters  within  the  corporate  bounds,  to  make,  publish, 
amend,  and  repeal  rules,  ordinances,  and  by-laws  for  the  following  pnrposes;'* 
and  subdivision  25  of  this  sectiou  extends  that  power  to  "the  making  of  by- 
laws;" "to  regulate  and  prescribe  the  width,  line,  and  grade  of  streets,  av^ 
nues,  lanes,  and  sidewalks;  to  have  plank  or  flag  roads,  streets,  cross-walks, 
or  sidewalks;  lay  out  or  open  new  roads  and  streets;  to  widen,  alter,  and 
change  the  grade,  or  otherwise  improve,  roads,  avenues,  streets,  and  side- 
walks.** This  section  also  provides  that  all  such  by-laws,  rules,  and  ordi- 
nances shall  be  posted  in  three  public  places  in  the  village  before  they  shall 
take  effect.  On  the  trial  the  plaintiff  put  in  evidence  sections  1  and  14  of 
what  purported  to  be  "rules  and  by-lawa  and  ordiDam-es  of  the  Tillage  of 
Olens  Falls,  adopted  June  18. 1883.  **  These  sfctions  seemed  to  have  been  re- 
oeired  without  objection,  but  there  was  no  proof  of  posting,  as  repaired  by 
subdivision  27  of  section  8,  above  referred  to.  Section  1  of  the  by-laws  made 
It  the  duty  of  the  street  commissioners,  subject  to  the  control  of  the  toustees, 
to  have  the  Immediate  care  and  supervision  of  all  streets,  sidewatksi  culverts, 
drains,  etc^  and  subject  to  such  control  and  direction  to  keep  the  streets,  cul- 
verts, drains,  and  alleys  In  good  condition,  and  to  exercise  the  power  and  au- 
thority conferred  by  law  on  the  commissioners  of  highways  In  towns.  By 
aection  14  of  such  by-laws.  It  la  provided  that  "sidewalks  shall  be  coo- 
■tnicted,  either  of  alate  or  stone  flt^^s,  brick  or  concrete,  not  less  than  four 
feet  wide,  on  both  sides  of  each  s^eet  in  this  village.**  This  section  im- 
posed npaa  the  owners  of  premises  opposite  and  adjoining  auch  walka  the- 
dutj  of  eoBstructing  and  nifUntslDing  tbe  same,  under  the  aupei-viaicMi  of 
the  street  commissioner,  and,  in  default  of  so  doing,  it  was  the  dntyofthfr 
street  ctmimlssloner  to  perform  tbat  service,  the  expense  of  which  was  ool- 
lectlble  of  the  land-owners,  with  o»t8  <d  the  action  by  the  village. 

As  these  by-laws  were  revived  In  evidence  In  this  case  without  objecUon^ 
they  most  be  treated  on  this  appeal  as  having  been  legally  adopted  and  pro- 
mulgated, in  accordance  with  the  provialona  of  section  S,  tit.  8,  e.  291.  Laws 
1870;  and  this  brings  na  directly  to  theconaideraticm  of  the  effect  of  section 
14  of  the  ordinance  or  by-lawa  of  Jane  18, 1888.  Was  that  ordinance  or  by- 
law an  adoption  by  the  defendant  of  sidewalk  on  both  sides  of  all  of  the  streets 
of  the  villi^?  In  other  words*  was  the  adoption  of  this  by-law  a  judicial 
determination  by  the  village  to  exercise  the  discretionary  power  of  erecting 
and  maintaining  a  suitable  and  reasonttbly  safe  sidewalk  at  thla  point  along 
Olen  street?  The  rule  in  this  state  seems  settled  that  a  municipality  has  a 
judicial  discretion  in  determining  whether  or  not  it  will  build,  or  permltto  be 
built,  a  sidewalk  in  any  given  street,  and  with  the  exercise  of  that  discretion 
the  court  cannot  interfere.  BatUsbury  v.  Village  of  Ithaca,  94  N.  Y.  30. 
this  case  the  court  uses  this  language:  "It  is  true  that  whether  a  municipal 
corporation  shall  build,  or  permit  to  be  built,  a  sidewalk  on  any  of  Its  streets^, 
is  matter  of  discretion  not  to  be  regulaiied  by  the  courts."  An  examination 
of  the  facts  shows  that  this  sidewalk  liad  been  constructed  by  B<Hne  party  other 
than  the  village  of  Ithaca,  but  It  had  been  used  as  a  sidewalk,  in  connection 
with  the  street,  for  over  a  year,  to  the  knowledge  of  the  defendant,  and  ita 
liability  was  placed  upon  the  ground  of  the  acquiescence,  on  the  part  of  de- 
fendant's officers,  in  the  construction  of  the  walk  and  use  thereof  by  the  pub- 
lic. Upon  this  branch  of  the  case  the  court  saya:  "In  this  case,  therefore,  it 
can  make  no  difference  how  the  walk  came  into  existence  if  the  corporation, 
with  notioe,  permitted  it  to  be  used  for  public  travel.  By  the  act  of  the 
builder,  and  acceptance  or  acquiescence  In  the  building  of  it  on  the  part  of  the 
defendant's  officers,  they  had  control  ovpr  it,  and  it  became  the  property  of 
the  village  as  completely  as  If  It  had  been  put  in  position  by  the  villuge  iU 
self."  It  will  be  seen  that  the  only  distlnguiafaing  feature  between  that  case 
and  the  one  at  bar  is  the  fact  that  that  was  an  artifldal  stmcture,  while  the 
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sidewalk  used  In  this  case  was  as  nature  had  formed  it.  Id  JfOlt  Cily  tuf 
Brooklyn,  82  K.  Y.  489,  it  was  held  that  the  duty  of  a  city  in  conatrnctiiig 
dndns  and  sewers  was  of  a  judicial  nature*  requiring  the  ^erdse  of  delibera- 
tion and  Judgment  for  the  exercise  of  which  Its  officers,  or  tlie  body  repre- 
sented by  thenip  were  not  liable  in  a  civil  action ;  but  where  duties  of  a  minis- 
terial character  were  violated  or  neglecteri,  a  civil  action  would  lie  for  damaffes 
1^  the  party  injured.  In  Uineg  v.  City  of  Zockport,  W  IT.  Y.  238,  Rafallo, 
J.,  says:  "Where  power  Is  conferred  on  public  officers  or  a  municipality  to 
make  improvements,  such  as  streets,  sewers,  etc.,  and  keep  them  in  re[HUr. 
the  duty  to  malte  them  is  gwui  Jadiclal  or  discretionary,  involving  a  deter- 
mination as  tu  the  necessity,  requisite  capadty,  location,  etc.,  and  for  a  fail- 
ure to  exercise  this  power,  or  an  erroneous  estimate  of  the  public  neeits,  no 
civil  action  is  maintainable.  But  when  this  discretion  has  been  exercised,  and 
the  street,  sewer,  or  other  improvement  has  been  made,  theduty  to  keep  it  in 
repair  so  as  to  prevent  It  from  liecoming  dangerous  to  tlie  public  is  ministerial, 
and,  fora  neglect  or  omission  to  perform  thatduty,  an  action  lies  by  tlie  party 
injured."  In  Saulabury  v.  Village  of  I ITMOa^wprat  wliilethelanguage  used 
by  theoourt  would  seem  broad  enough  to  embrace  all  defective  walks  in  a 
village,  whether  aitiflchil  or  natural,  yet  it  must  beconstrued  as  iipplicable  to 
the  case  then  under  considenition,  which  was  a  ease  of  an  iirtiflcfiil  structure. 
In  Pon^frey  v.  Village  of  Saratoga  Springs,  104  N.  Y.  466,  11  N.  E.  Rep. 
43.  the  sidewalk  and  street  bad  been  laid  out  and  used  for  40  years;  water- 
mains  had  been  laid  through  the  street,  and  the  villa({e  had  sssumed  juris- 
diction over  it,  and  curb-stones  had  been  laid  along  the  sidewalk  at  the  ex* 
pense  of  the  village,  and  the  court  held  that  there  was  sufficient  evidence  of 
dedication  and  occupation  from  whicli  the  jury  could  properly  find  that  it  was 
one  of  the  sidewalks  uf  the  village  which  it  was  bound  to  keep  in  tepaXr. 
This  case  is  also  distinguishable  from  the  one  at  bar.  In  this  case  there  was 
evidence  uf  acts  by  the  corporation,  from  which  the  jury,  (as  ttie  court  held,) 
might  find  that  the  municipality  had  adoptfid  the  sidewalk,  curbed  it,  and  per- 
formed other  acts  amounting  to  an  acceptance  and  dedication  of  the  same  w 
one  of  tlie  sidewalks  of  the  village,  while  in  thecaseat  bar,  theonly  act  proved 
was  that  the  defendant  had  constructed  and  maintained  a  pitutked  driveway 
of  12  feet  wide.  In  tlie  middle  of  the  street. 

It  is  true  that  an  artificial  walk  competed  of  flag-stone  had  been  construct- 
ed by  some  one  on  the  line  of  this  street  from  the  canal  bridge,  about  100 
feet  to  the  point  where  the  natural  rock  surface  cropped  out,  which  pedes- 
trlans  were  accustomed  to  use  as  a  sidewalk;  but  at  that  point  all  artificial 
improvement  ended,  and  there  ^-as  no  evidence  that  the  village  authorities 
had  done  any  affirmative  act  from  which  it  could  be  claimed  that  they  had 
exercised  their  quasi  judicial  functions  of  adopting  this  natural  rock  as  a 
part  of  the  system  of  sidewalks  of  the  village.  Was  the  allowance,  by  the 
Tillage  authorities,  of  Its  use  by  the  public  in  connection  with  the  artificial 
walk  from  the  canal  bridge,  and  its  location  within  tlie  boundary  of  Glen 
street,  such  an  acquiescence  in  its  use  as  a  sidewalk,  as  to  authorize  the  jury 
to  And  that  it  had  been  adoptt^d  by  the  village  authorities  as  such?  We  are 
of  the  opinion  thht  it  was.  If  injury  had  occurred  on  the  walk  between  the 
canal  bridge  and  the  surface  rock,  by  reason  of  the  same  being  in  a  danger- 
ous or  unsafe  condition,  the  village  would  have  been  held  Habie,  within  the 
case  of  Saulaburi/  v.  Village  qf  Ithaca,  supra.  Qlen  street  was  a  much- 
traveled  thoroughfare.  This  walk  was  much  used  by  pedestrians.  It  had 
been  so  used  for  40  years,  and  was  proved  to  have  been  used  by  the  presi- 
dent of  the  defendant.  In  Saulabury  v.  Village  cf  Ithaea,  the  court  says: 
**In  this  case,  therefore,  it  can  make  no  difference  how  the  walk  caiue  into 
existence  if  the  corporation,  with  notice,  permitted  it  to  be  used  fur  public 
travel."  Ko  case  has  been  dted  applying  this  language  to  a  natni-al  walk, 
but  aa  this  natural  rock  surface  was  a  put  or  oontinuaUon  vt  the  artificia] 
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wilk  from  the  canal  bridge,  for  the  safety  of  which  we  have  seen  the  de- 
fendant would  be  liable,  no  reason  is  peioeived  why  the  same  rnle  in  this 
ease  shonld  not  apply  to  ibe  natural-iock  Walk  which  the  Juiy  mnst  have 
foond  had  been  adopted  toj  the  village  as  one  of  Us  sidewalks.  Agidn,  as 
we  have  seen,  seoUon  14  of  the  by-laws  adopted  Jnne.  1888,  charges  the  de- 
fendant with  the  duty  of  maintaining  sidewalks  of  a  kind  and  character 
described  in  such  by-laws  oo  both  sides  ot  all  the  streets  in  the  vlllaf^  and. 
Willie  we  are  not  culled  upon  to  determine  the  validity  or  efFeot  of  that  by- 
Ihw  as  to  all  th*-  streets,  the  d^endant  cannot,  we  tUnk,  say,  with  that  by- 
law in  force,  ttiat  ft  hue  not  offlclally  adopted  and  recognized  this  as  the 
wtflk  on  one  side  of  Glf  n  street.  Under  that  by-law  it  was  the  duty  of  the 
vUIiige  to  mainbtin  a  sidewalk  on  the  past  side  of  that  street.  This  was  the 
only  wtUk  at  tliat  point,  and  was  used  by  the  public  as  r  sidewalk,  Jauh 
hurst  V.  City  of  Syracun,  108  N.  Y.  308.  15  N.  E.  Eep.  409. 

Bat  it  is  insisted  un  the  part  of  the  defendant  that,  under  the  charge  of  the 
judge  at  the  trial,  the  jury  must  have  found  that  the  place  where  the  deceased 
fell  was  manifestly  dangerous,  and,  if  that  were  so,  the  plaintiff's  Intestate 
must  have  been  guilty  of  contributory  negligence,  and  could  not  for  that  rea- 
son recover.  The  accident  in  this  case  occurred  in  the  day-time  at  3  or  4 
o'clock  in  the  afternoon  of  tlie  3  1  of  May,  and  any  defect  that  would  render 
the  sidewalk  manifestly  dangerous  must  have  been  visible  to  passers-by. 
But  the  evidenoe  in  this  case  does  not  disclose  on  what  particular  part  of  this 
walk  the  plaintiiTs  intestate  fell  The  only  witness  who  saw  the  accident 
says  in  answer  to  a  question  put  by  the  court,  that  he  could  not  see  from 
where  he  was  whether  the  deceased's  feet  were  on  a  level  place  or  not,  whei^ 
he  slipped  and  fell.  Upon  that  evidence,  the  plaintiff  fails  to  establish  that 
the  injury  resulted  from  the  defective  or  unevensurface  of  the  walk.  If  tliis 
walk  was  defective  at  some  point  and  in  some  particular  that  alone  is  not 
enough  to  authorize  a  recovery.  It  must  also  appear  that  the  Injury  was  oc- 
casioned by  such  defect.  It  is  true  in  anotiier  part  of  this  witness'  testimony 
be  says  that  deceased's  foot  rested  upon  a  rise  in  the  walk,  and  slipped  off, 
but  if,  as  the  witness  afterwards  states,  he  could  not  see  from  wiiere  he  was 
whether  deceased's  foot,  at  the  time  he  stepped,  was  on  a  level  place  or  not, 
the  statement  that  his  foot  rested  upon  a  rise  and  slipped  off  must  have  been 
an  inference  only,  and  not  a  fact  known  to  the  witness,  it  is  not  every  a&> 
cident  that  befalls  persons  traveling  on  streets  and  sidewalks  that  creates  a 
liability  against  a  municipality,  and,  unless  the  injury  is  clearly  traced  by  the 
proof  to  the  defective  walk,  the  defendant  is  not  liable.  The  burden  Is  with 
the  plaintiff  to  show,  not  only  defect  in  the  walk  existing  from  the  defend- 
ant's negligence,  but  that,  by  reason  of  that  alone,  without  fault  or  negli- 
gence on  the  part  of  her  intestate,  the  injury  was  occasioned.  The  failure  of 
the  plaintiff  to  establish  by  direct  prour  that  the  injury  resulted  from  de- 
ceased stepping  or  stumbling  on  a  defective  portion  of  the  sidewalk,  when 
considered  in  connection  with  the  undisputed  evidence  of  deceased's  defect- 
ive limb,  by  reason  of  which  he  was  liable  and  accuatomed  to  fall  while 
walking  on  a  smooth  surface,  left  the  jury  to  speculate  as  to  the  cause  of  the 
injury.  From  the  evidence  it  was  impossible  for  the  jury  todetermlne  which 
of  these  two  possible  causes  produced  this  fall.  He  had  fallen,  and  the  fall 
bad  produced  fatal  results,  but  what  caused  the  fall  is  left  in  duubt.  In  solv- 
ing this  doubt,  It  is  probably  creditable  to  the  kindness  of  human  nature  that 
such  doubts,  If  settled  by  a  jury,  are  settled  in  favor  of  the  weak  against  the 
strong;  of  the  individual  as  against  the  municipality;  and  hence  the  rule  of 
law  that,  if  the  fact  Is  left  by  the  proof  In  such  a  condition  that  the  injury 
may  be  attributable  to  either  of  two  causes,  for  one  of  wliich  the  defendant 
is,  and  for  ttie  other  is  not,  liable,  no  recovery  can  be  had.  As  was  said  In 
Sunter  v.  MaUroad  Co.,  116  N.  T.  624.  23  £.  Rep.  9:  "If  the  case  Is  left 
in  such  a  condition  that  it  is  just  as  possible  the  Injury  came  from  one  cause 
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as  the  other,  the  Judgment  must  be  reversed."  In  Ttylor  t.  City  qf  Tank- 
en,  105  N.  T.  209, 11  N.  E.  liep.  642.  Finch,  J.,  in  delivering  the  opinion  of 
the  court,  says:  "Where  the  defect  is  the  sole  explanation  of  the  Injury,  there 
is  no  difficulty,  but  where  there  Is  also  another  for  which  no  cme  is  responsi- 
ble, we  have  held  that  the  plaintiff  must  fail  if  his  evidenoe  does  not  show 
that  the  damage  was  produced  by  the  former  cause."  The  rule  that  every 
reasonable  Intendment  should  be  indulged  in  to  support  a  judgment  doea  not 
go  to  the  length  of  requiring  the  court  to  uphold  a  verdict,  where  the  Jury 
have  been  called  upon  to  speculate  between  two  causes  for  the  injury,  either 
of  which  might  have  caused  it,  but  neither  of  which  is  positively  shown  to 
bave  produced  it,  when  one  would  create  a  liability  and  the  other  would  not. 

If  I  am  right  in  the  above  conclusions,  then  it  is  unnecessary  to  examine 
the  question  raised  by  the  appellant  as  to  the  al>sence  of  proof  on  the  part  of 
the  plaintiff  that  intestate  was  guilty  of  no  contributory  negligence.  I  am, 
therefore,  of  the  oplnlmi  that  the  Judgment  should  be  revetsedi  and  a  new 
trial  ordered. 


{Supreme  Covin,  Omerdl  Term,  ThirA  Department.  Beptember  36,  ISSa) 

APraAI^RBQDISlTBS— TlUB  OT  TAXIKO. 

Laws  N.  Y.  1890,  o.  450,  f  7,  amending  Code  CivU  Proa  ff.  Y.  S  IMl,  relatins  to 
appeals  to  the  supreme  court  from  inferior  courts,  and  changing  the  limit  of  tune 
within  which  sach  an  appeal  could  be  taken  from  60  days  to  80  days,  operated,  as 
to  a  case  in  which  the  tune  to  appeal  was  not  then  exhausted,  from  the  data  of  iu 
passage,  so  that  notioe  of  sucb  aa  appeal  served  more  than  SO  dic^s  after  the  pas- 
sage of  the  amendmeat,  although  less  sban  00  days  after  the  time  to  Mppeal  began 
to  mn,  under  the  former  law,  was  too  late. 

Motion  to  dismiss  apneal. 

Action  by  Franklin  jlailey  agaiostMary  A.  Eincaid,  brought  In  theoonnty 
court  in  which  defendant  had  judgment.  Under  the  then  existing  provision 
4jt  Code  Civil  Proc.  K.  Y.  g  1341,  that  an  appeal  to  the  supreme  court  "must 
be  taken  within  60  days  after  service  upon  the  attorney  for  the  appellant  of 
a  copy  of  the  judgment  and  notice  of  the  entry  thereof, "  the  time  for  plain- 
tiff to  appeal  began  to  run  May  6,  1890.  On  May  26,  1890.  that  section  was 
amended  so  as  to  read  that  such  an  appeal  "must  l>e  taken  within  SO  days 
after  service  upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof."  Laws  N.  Y.  1890,  o.  450,  §  7,  p. 
616.  Kotice  of  appeal  by  plaintiff  was  served  JHune  30,  1890.  Defendant 
moved  to  dismiss  the  appeal. 

Argued  before  Lbabnsd,  F.  J.,  and  Laiowk  and  Mayhax,  JJ. 

A,  2>.  Amcidt  for  appellant.  J>.  /.  fiuUioan,  tor  respondcnk 

Landon.  J.  The  limitation  of  the  right  to  appeal  began  May  6, 1890,  and 
under  section  1341,  Code  Civil  Proc.,  as  then  in  force,  would  continue  for  60 
days.  May  26,  1890,  the  section  was  amended  by  striking  out  60  days  and 
inserting  30.  The  notice  of  appeal  was  served  June  30,  1890,  more  than 
30  days  from  May  6.  1890.  but  less  than  60  days;  also  more  than  30  days 
after  the  amendment  took  effect.  The  right  to  appeal  Is  not  a  vested 
right.  Whether  a  party  may  appeal,  and,  if  so,  under  what  limitation  aa  to 
time,  are  matters  of  legislative  control.  Butterfield  v.  Rudde,  S8  K.  Y.  489; 
Hyan  v.  Waule,  63  JH.  Y.  67.  Upon  and  after  the  amendment  of  the  section, 
the  limitation  was  defined  by  the  section  as  amended.  Moore  t.  Maiuort, 
49  N.  Y.  332.;  People  y.  Board.  84  N.  Y.  610.  It  is  undoubtedly  the  rule 
Chat  amendments  to  statutes  should  not  be  construed  to  have  a  retrospective 
effect  unless  the  intention  to  give  them  that  effect  is  plain.  In  re  Miller, 
110  N.  Y.  216,  223, 18  N.  E.  Rep.  139.  Giving  due  effect  to  that  rule,  the  30- 
days  limitation  would  not  b^n  to  run  before  the  amendment  was  passed. 


Bailet  t).  KmoAm. 


Sap.Ct] 


INS.  00.  V.  H*ALUBTU. 


895 


but  would  begin  witli  the  date  of  Its  passage.  Such  was  the  construction 
given  hy  the  supreme  court  uf  the  United  States  to  a  new  statute  of  limita- 
tiODS  upon  causes  of  action  already  accrued.  So?m  v.  Waterson,  17  Wall. 
596.  This  seems  lo  be  reasonable.  The  repealed  portion  of  the  statute  la  no 
longer  the  law.  and  the  amended  portion  is  the  present  law.  In  the  absence 
of  any  vested  rtghtt  we  must  give  the  amendment  effect  from  the  date  It  l>e* 
gao  to  operate.  The  time  to  appeal  was  not  exhausted  under  the  old  Iaw» 
and  therefore  upon  Its  repeal  no  limitation  existed  except  under  the  new  law; 
that  did  not  begin  to  operate  until  it  took  effect,  and  its  operation  con- 
tinued 30  days.  Williamiton  v.  Field,  2  Sandf.  Ch.  533,  held  that  the  pro- 
vision of  tbe  Eevised  Statutes,  prescribing  a  limitation  of  10  years  to  suits  of 
exclusive  equitable  cognizance,  does  not  apply  to  a  rlglit  whicli  was  vested 
and  perfect  before  those  statutes  took  effect.  It  was  held  that  the  peculiar 
language  of  the  Revised  Statutes  was  limited  to  rights  of  notion  theresftfr  ac- 
cruing. In  QoilloUl  v.  City  qf  New  Torh^  87  N.  Y.  441,  the  terras  of  the 
statute  as  amended  were  held  to  reserve  existing  limitations  as  to  existing 
causes  of  action.  But  as  the  appellant  did  not  serve  the  notice  of  appeal  un- 
til mr*re  than  30  d&ya  after  the  amendment  took  effect,  he  waa  atill  too  late. 
Motion  gnuted,  bat  wlthoat  coete*  All  conoar. 


(AcprvRM  Oourti  General  Term,  Third  Department.  Septambor  IS,  1B80.) 

Ammmn  nt  Cim.  Aonoi^— Uokst  Raunmo  ik  a  Fiduoubt  Capaoitt. 

Under  Laws  N.  Y.  1878.  o,  668,  providing  that  an  affeat  of  an  lasuniaoe  oompaov 
"■hall  be  bekl  roapoiuible  in  a  trust  or  flduolary  oapabity  for  on^  mooavs  received 
by  him  for  Buch  company, "  an  arrangement  by  wbich  auoh  an  agent,  after  deduot- 
tag  commissions  and  ezpetues  from  premtnms  oollected  by  him,  is  to  acoonnt  for, 
and  pay  monthly,  the  balance  by  draft  to  the  oofflpaoy,  does  not  ohange  the  rela- 
tion to  that  of  debtor  and  creditor;  and,  on  bis  fallnre  to  pay  over  snob  monthly 
Imlfm^L  be  is  liable  to  arrest  in  an  action  therefor,  h  for  moaeT  reortved  **ln  any 
fldudary  capacity, "  within  Code  Civil  Proo.  N.  Y.  |  BSO,  snbd.  8. 

Appeal  from  special  term.  Albany  county. 

Action  by  the  Albany  Insurance  Company  against  Charles  McAllister  for 
money  oollected  by  him.  as  agent  of  plaintiff.  An  order  of  arrest  against  de- 
fendant waa  granted,  but,  on  his  motion,  was  vacated-  From  tbe  order  va- 
cating tile  order  of  arrest,  plaintiff  appeals. 

Argued  before  Landoh  and  Mayham,  JJ. 

C.  JP.  Spoor  and  William  MoElroy,  for  appellant.  C.  Z>.  Hudson,  fix  re- 
epondeiU. 

LAinwN.  J.  Tbe  d^endant.  as  agent  of  tbe  plaintiff,  an  insDrance  oom- 
paojr,  collected  In  tbe  usual  course  of  baslnesa  monctys  for  premiums  upon 
policies  issued  by  him,  and  which,  after  deducting  commissions  and  certain 
^edded  expenses.  It  was  his  duty  to  account  for  and  pay  monthly  by  draft 
to  tbe  plaintiff.  He  rendered  his  account  monthly,  showing  the  balance 
wbidi  be  ought  to  pay,  but  be  did  not  pay  it.  He  was  not  required  to  pay 
tlw  specific  moneys  received  by  him.  It  was  obvionsly  contemplated  tliat 
be  might  pay  tbe  monthly  balance  from  any  funds  which  he  amid  command. 
Qiapter  688,  Laws  1873,  the  first  section  of  which  Is  unrepealed  and  in  force, 
deelfires  tbat  such  an  agent  "shall  be  held  responsible  in  a  trust  or  fiduciary 
capacity  fOT  nny  moneys  received  by  bim  for  such  company."  Whatever 
might  bave  been  the  capacity  in  which  the  defendant  received  the  moneys 
for  th«  {daintiff.  independently  of  the  statute,  we  Uiink  the  statute  character- 
ises tbe  transaction.  It  was  doubtless  one  purptne  of  the  statute  to  permit 
sodi  a  convenient  and  periodical  accounting  and  payment  as  were  here  agreed 
npon,  wltbont  changing  Uie  fiduciary  character  of  the  relation  between  agent 
ud  principal  into  that  of  debtor  and  creditor  with  respect  to  the  funds  i»- 
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ceived  by  the  agent.  The  statute  existing,  we  must  give  it  fall  force,  and 
UBume,  in  the  absence  of  any  evidence  inilicating  a  contrary  intention,  that 
the  parties  made  their  contract  in  view  of  the  statute,  the  principal  relying 
apon  Its  protection,  and  the  agent  accepting  its  burden.  It  follows  that  the 
defendant  recelTed  the  moneys  In  a  fiduciary  capacity,  and  by  refusing  to 
pay  them  violated  his  trust,  and  hence  tbe  order  of  arrest  was  properiy 
granted.  Order  nvetsed,  with  $10  coats  and  printing  diabnrsaaents;  and 
motion  to  vacute  denied,  with  $10  costs. 


Fbwlb  ex  ftfl.  Gbbbn  t>.  Board  or  Souoation  of  City  of  Cohobb  «t  ol. 
iSuprtme  Court,  General  Term,  TMrd  DepartmenL  Septemher  86,  lawi) 

APRAI^DiSHIBSAIj— COMPLTAHOB  WTTH  OSDBR  AFPBALBD  VBOIC. 

On  the  application  of  an  eleotor  of  &  city,  mandamus  wai  granted  to  the  board 
of  ednoition  thereof,  requiring  them  to  meet  at  a  certain  time,  and  appoint  a  prea- 
Ideot.  Tlie  board  ^meale^  out,  a  stay  of  proceedings  being  denieo,  th^  mm 
(Adiged  to  Qhej  the  wnt,  and  under  protest  «leoted  a  president.  Held,  that  (ha  ap- 
peafinQBt  be  wmissed,  as  a  decdslon  thereon  ooold  have  no  praoUcal  eflCot. 

Appeal  from  special  term,  Albany  county. 

Application  by  Henry  J.  Green  for  a  writ  of  mandamtu  to  tbe  board  of  ed- 
ucation of  the  city  of  Cohoes,  commanding  them  to  convene  at  their  next 
nlar  meeting,  appointed  by  the  rules  at  the  board  to  be  held  at  a  specified 
piMe  and  time,  and  proceed  to  organize  as  such  board,  and  app<^t  a  presi- 
dent of  the  board.  From  an  order  granting  tbe  writ,  the  board  and  certajn 
of  its  members  appealed. 

Argued  before  Iaarhbd,  F.  J.,  and  Laiidon  and  Matham,  JJ. 

Oaorga  B.  PltUi  and  ffenrp  4,  Kingt  for  appellants.  P.  J>.  UTiver  and  /. 
F.  Qravfordt  for  respondents. 

Lbarkbd,  F.  J.  A  mandonuw  was  granted  by  Judge  Fcbshak,  requir- 
ing the  boaM  of  education  to  meet  at  a  certain  time,  and  organlxe,  and  ap> 
point  a  president.  Tbe  board  appealed.  On  the  coming  on  of  theargnment, 
the  relator  objected  to  the  hearing  of  tbe  appeal,  and  moved  to  dismlas  on  the 
ground  that  the  board  bad  obeyed  the  writ.  The  fact  that  it  bad  done  so  was 
admitted  in  court  by  the  board.  It  was  further  stated  by  the  counsel  <^  tbe 
board,  and  this  was  not  denied,  that  an  application  was  made  to  Judge  Ftnta- 
MAN  for  a  stay  of  proceedings,  and  that  he  denied  it;  and  that  an  application 
was  then  made  to  anotlier  judge  of  the  court  for  a  stay,  and  that  it  was  d^ 
nied,  because  Judge  Fujishan  had  already  refused  such  a  stay.  It  was  further 
stated  tiiat,  us  no  stay  could  be  obtained,  the  board  was  obliged  to  obey  tbe 
writ,  and  did  so  under  protest  The  counsel  fui-ther  informed  the  court  that 
the  question  which  would  be  presented,  if  the  appenl  was  heard,  was  whether, 
under  the  charter  of  Cohoes,  the  president  of  this  board  was  to  be  chosen  by 
the  board  or  by  a  body  composed  of  the  common  council  and  that  board;  that 
the  question  was  important,  and  a  decision  was  greatly  desired. 

This  statement  makes  us  desirous,  if  it  be  proper,  to  dispose  of  the  question 
which  counsel  desire  to  present.  But  we  are  met  with  the  difficulty  that  no 
decision  which  we  can  make  can  have  any  practical  effect  in  this  proceeding. 
Tbe  board  has  elected  a  president.  If  we  should  bold  that  the  mandamus 
ought  not  to  have  been  granted,  we  could  not  undo  this  action.  Even  If  our 
opinion  should  state  that  the  president  could  be  appointed  only  at  the  joint 
meeting  of  tbe  common  council  and  the  Ixmrd,  we  could  not  make  an  order 
ousting  the  president  who  has  been  appointed.  The  statement  would  be  an 
expression  01  our  opinion  as  to  the  result  of  a  proceeding  of  quo  tDorranto, 
and  fls  an  expression  of  such  opinion  it  might  be  followed  if  a  quo  warranto 
against  that  president  were  brought.  But  it  is  not  well  (or  courts  to  write 
(pinions  which  can  have  uo  practical  effect  in  the  case  before  Uiem.  Our 
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business  is  to  decide  controversies,  not  to  write  essays.  Ttie  defendant's 
counsel  urges  that  to  dismiss  the  appeal  nullifies  the  ri^ht  of  appeal.  Bnt  it 
Btiould  be  observed  that  there  may  be  a  mandamus  which  lias  been  obeyed, 
wliere  the  general  term,  by  its  reversal,  can  redress  the  wrong.  But  in  the 
present  case,  if  we  sliould  tliink  that  the  mandamus  was  improperly  grantfd, 
we  do  not  see  thai  h  reversal  of  the  order  granting  It  would  annul  the  fact 
tttat  the  board  of  eduL'ation  did  on  a  certain  day  appoint  a  president.  Whether 
that  act  was  valid  or  not  roust  be  determined  in  a  proceeding  to  which  such 
president  is  a  party.  The  relator  is  only  an  elector  of  the  city  of  Cohoes.  and 
the  decision  between  htm  and  tlie  board  of  education  could  not  be  binding  on 
the  president  who  has  been  appointed.  The  appeal  is  dismissed,  without 
costs.  All  concur. 


(9uj>r«iM  Oowt,  Oenenil  Tenn,  Ptfth  Department  October  tB,  189a) 

SAI.B— BsscisnoH— FiuvD  or  Pobchuss. 

In  replevin  for  goods  alleged  to  have  been  purchased  by  one  Gr.  with  Intent  not 
to  pay  for  them,  plainUfls'  requests  to  charge,  and  the  replies  ot  the  oourt,  were  as 
follows:  "If,  at  toe  time  G.  received  the  soods,  notwitbstandins  what  he  might 
have  thought  when  he  made  the  contraot,  ho  kuew  or  had  reasonable  cause  to  know 
that  he  could  not  go  on  tn  business,  he  is  equally  ohargeable  with  Intent  not  to  p^. 
The  Cmirt.  The  intent  must  be  at  the  time  the  oontraot  was  made. "  "If  a.  knew 
himself  to  be  insolvent,  and  had  no  reasonable  ezpeotatlons  of  payius  for  the  goods, 
that  is  a  sufficient  evidence  of  fraud  to  avoid  the  sale.  The  (JoarU  If  he  Icnew  he 
wsa  insolvent,  and  had  reason  to  believe  be  could  not  pay  for  them,  the  proposIUon 
is  correct. "  It  was  not  enough  for  O.  to  say  "that  it  was  perhaps  nnoertun  what 
day  he  would  be  oUlged  to  stop  payment;  that  if  he  was  insolvent  he  might  stm 
any  dw.  He  cannotM  permitted  to  sav  he  Intended  to  pay  a  laixeldU  of  gooas 
ordered  by  him,  •  •  •  and  received  by  him  six  days  before  his  assignment. 
TTie  Court.  That  is  a  question  for  the  jury. "  "In  the  absence  of  proof  of  unfore- 
seen olrounutaDoes  to  ohange  his  condition  between  the  purchase  and  the  receipt 
of  the  goods  and  the  failare,  Q.  will  be  presumed  to  have  known  that  hemnst  fail,  and 
to  have  contemplated  an  aasignment,  when  be  received  the  goods,  six  days  before. 
The  Court.  That  is  a  question  for  the  jury. "  Held  that,  tanng  these  propositloni 
together,  it  could  not  6e  said  that  the  ooart  withdrew  from,  the  jury  the  question  of 
OJs  intent  at  tiw  time  Of  the  pnrohasa  and  aooeptanoeof  the  goods.  Dwiwi,  P.  3^ 
dissenting. 

Appeal  from  elrcuft  court,  Yates  county. 

Beplevin  brought  by  Charles  V.  Whittin  and  others  against  John  0.  ITiti- 
water.  There  was  a  verdict  for  defendant,  and  from  the  Judgment  entered 
thereon  in  his  favor  plaintlfb  appeal. 

Argued  before  Bwiobt,  P.  J.,  and  Macohbbr  and  GoRLffrr,  JJ. 

Charles  B.  Ide,  for  appellants.   Calvin  /.  Huaon*  for  respondent. 

Ma  COMBER.  J.  The  defendant  Is  the  assignee  of  one  David  G.  Qray  nnder 
a  voluntary  assignment  made  by  the  latter  for  the  traneflt  of  creditors,  bear- 
ing date  the  2:2d  day  of  March,  1887.  and  recorded  In  the  county  clerk's  office 
the  day  following.  The  plaintiffs  were  wholesale  clothing  merchants  doing 
huflinns  in  the  city  of  Boston,  Mass.  On  the  7th  day  of  March.  1887,  through 
tbdr  agent,  one  Wilfred  A.  Weatherby,  they  contracted  to  sell  to  Oray  certain 
goods  amounting  to  9975.  The  order  for  such  purchase  was  mailetl  by  the 
agent  to  his  principals,  the  plaintiffs,  and  the  goods  were  shipped  from  Bos- 
ton on  the  lOtb  day  of  March,  arriving  in  Penn  Yan,  the  place  of  residence  of 
the  purchaser,  March  16,  1887.  When  so  received  they  were  accepted, 
marked,  and  put  on  sale  with  other  goods  then  in  sioclc.  This  action  was  be- 
gun April  6,  1887,  in  replevin  to  recover  possession  of  the  property  so  re- 
ceived by  Gray,  whicli  was  subsequently  turned  over  to  the  plaintiffs  by  the 
shnlff  under  the  wilt.  Upon  the  trial  of  the  action  at  the  circuit,  evidence 
was  adduced  to  the  effect  that  no  representations  were  made  to  Weatherby  by 
Graj  oC  his  flnanolal  condition,  though  it  appears  that  the  agent  inquired  of 
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other  peraons  la  Fenn  Tan  conoerning  his  credit.  The  agent,  representing 
other  houses  than  the  plaintiffs*,  bad  for  some  time  therettrforo  been  acquainted 
with  Qray,  and  had  repeatedly  sold  him  goods.  On  the  occasion  fn  question, 
the  ageut  was  very  importunate  ttiat  Gray  should  give  him  a  large  onlw.  In- 
deed, the  agent  had  no  other  business  In  Penn  Tan  al  the  time  than  to  Induce 
Gray  to  buy  the  goods.  Tliis  action  is  l>ased  solely  upon  the  theory  ttiat 
Gray,  in  giving  the  order  and  receiving  the  goods,  had  knowledge  of  the  fiict 
thtit  he  was  insolvent,  and  that  he  so  ^ught  the  goods  with  the  preconceived 
Intention  of  not  paying  for  ttiem.  A  perusal  of  the  case  satisQes  us  thatGray 
not  only  was  insolvent  at  the  Ume  of  this  purcliase,  but  that  be  had  been  ii^- 
solvent  for  at  least  three  years  theretofore.  He  had  been  pressed  hard  by 
creditors,  but  nntU  the  forepart  of  the  year  1687  had  not  had  much  dlfflcultg' 
in  Uding  over  affairs  by  borrowing  money  and  commercial  paper.  In  Jann- 
ary  or  Febmary,  1887,  however,  be  had  been  told  that  the  persons  who  had 
thus  accommodated  him  would  no  longer  go  upon  his  paper,  and  that  be  must 
look  elsewhere  for  mid.  Being  of  a  sanguine  dispositlcm,  tt  did  not  occur  to 
him  tliat  he  was  so  hopelessly  Insolvent  as  that  he  could  not  safely  oontinna 
business  any  longer.  He  made  in  February  and  March  of  that  year  some  in- 
erease  in  tbe  amount  of  bis  purchases  and  orders.  The  case  is  devoid  of  any 
conclusive  fft(^  which  would  show  that  this  merchant  did  not  actually  believe 
that  he  was  able  to  pursue  bis  trade,  and  ultimately  pay  his  debts.  There 
were  many  circumstances,  however,  which  made  tbe  esse  pre-eminently  one 
for  the  eonslderatitm  of  the  Jury  upon  all  of  its  branches.  We  cannot  say  that 
tbe  verdict  upon  the  wh<rie  case  was  not  sustained  by  reliable  and  credible  ev- 
idence. We  cannot,  therefore,  disturb  the  awne  upon  tbe  ground  that  it  is 
wainst  the  weight  of.  tbe  evidence,  particularly  as  the  learned  jastice  at  the 
circuit,  who  had  the  advantage  of  observing  the  sereial  witnesses,  has  denied 
tbe  motion  made  upon  that  ground.  The  Judgment  must,  therefore,  be  af- 
firmed, unless  some  error  was  committed  during  tbe  trial  prejudicial  to  the 
plaintiffs.  Without  referring  lo  the  exceptions  in  detail  taken  daring  the 
trial,  and  to  the  charge  as  made,  we  are  of  the  opinion,  after  tbe  examinar 
tion  of  each  of  them,  that  there  Is  no  error  therein  which  wouM  Justify  u  in 
interfering  with  tbe  verdict  of  the  jury. 

The  learned  counsel  for  the  appellants  has  argued  at  mach  length  that  an 
exception  to  tbe  refusal  of  the  learni'd  Judge  to  charge  as  request  presents 
audi  an  error  as  to  require  us  to  reverse  the  judgment.  His  position  is  that 
be  requested  tbe  court  to  charge  the  jury  that,  whatever  the  intent  of  Gray 
may  huve  been  when  he  gave  the  order  to  the  agent,  yet.  if  he  had  the  intent 
not  to  pay  for  tbe  goods  when  tbey  were  received  by  him  on  the  I6tb  day  of 
March,  the  plaintiffs  might  recover.  He  claims  that  this  proposition  was  re- 
fused, and  that  the  exception  thereto  must  prevail.  If  this  point  were  sup- 
ported by  the  proceedings  at  tbe  trial,  and  had  thus  been  ruled  upon  unfa- 
vorably to  tlie  plaintiffs,  unquestionably  there  would  have  been  presented  auch 
an  error  as  would  result  in  the  granting  of  a  new  trial.  The  question,  there- 
f6re,  is  whether  or  not  from  tbe  whole  charge,  and  the  requests  and  rulings 
thereon.  It  is  made  to  appear  that  such  a  proposition  was  asked  for  by  coun- 
sel, and  rejected  by  the  court.  In  order  clearly  to  determine  this  matter  it  is 
necessary  to  refer  somewhat  in  detail  to  the  proceedings  had  at  the  close  of 
the  charge  of  the  learned  judge:  "The  counsel  for  the  plaintiffs  asked  the 
court  to  charge  the  jury  as  follows:  Also  that  if  at  the  time  Gray  received 
the  goods.  notwithstHuding  what  he  might  have  thought  wlien  he  made  the 
contract,  he  knew  or  had  reasonable  cause  to  know  that  he  could  not  goon  In 
business,  he  is  equally  chargeiible  with  an  intent  not  to  pay.  TJie  Court. 
The  intent  must  be  at  the  time  the  contract  was  made.  (BxcepUon.)" 
Staiidingby  itself,  this  would  seem  to  be  a  ruling  to  the  effect  that,  if  the  pur- 
pose of  the  purciiaser  when  be  received  the  merchandise  was  fraudulent,  yet, 
if  no  such  intent  existed  at  tbe  time  the  order  was  given,  the  plaintiffs  could 
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not  recover.  But  this  Is  not  all  the  proceedings  had  upon  this  question. 
Counsel  also  asked  the  court  to  charge  as  follows:  "Also,  if  Gray  knew  him- 
self to  be  insolvent*  and  bad  no  reasonable  expectations  of  payiug  for  tlie 
goods,  that  la  a  sufflclrnt  evidence  of  fraud  to  avoid  the  sale.  2'he  Court.  If 
be  knew  he  was  Insolvent,  and  bad  reason  to  believe  he  could  not  pay  for 
tbem,  the  proposition  Is  correct.  (Exception.)  Also  the  same  proposition  as 
a  proposition  of  law  relating  to  the  time  he  received  as  well  as  to  the  time  he 
purchased.  (Declined,  and  .exception.)  Also  that  tt  is  not  enough  for 
Gray  to  say.  or  not  enough  for  the  jury  to  say,  that  it  Is  perhaps  uncertain 
what  day  be  would  be  obliged  to  stop  payment;  Ibat  If  he  was  insolvent  he 
might  stop  any  day.  He  cannot  be  permitted  to  say  he  intended  to  pny  for  a 
large  bill  of  goods  ordered  by  him  on  tlie  8th  of  March,  and  received  by  him 
■ix  days  before  the  assignment.  T/te  Court.  That  is  a  question  for  the  jury, 
*  *  *  Also  that,  in  the  absence  of  proof  of  unforeseen  circumstances  aris- 
ing to  change  bis  condition  between  the  purcbase  and  the  receipt  of  the  goods 
and  the  failure,  Gray  will  be  presumed  to  have  known  that  he  must  fail,  and 
to  have  contemplated  an  assignment  when  he  received  the  goods  six  days  be- 
fore. T7i6  Court.  That  is  a  question  for  the  jury.  (Exception.)"  Taking 
all  these  propositions  together,  and  the  rulings  of  the  court  upon  them,  it  does 
not  distinctly  appear  that  the  court  withdrew  from  the  jury  the  question  of 
Gray  *s  intent  at  the  time  of  the  reception  and  acceptance  by  him  of  the  goods. 
On  the  contrary,  the  last  ruling  seems  to  leave  explicitly  to  the  jury  the  ques- 
tion now  in  depute.  This  should  be  our  conclusion,  more  particulary  be- 
cauae  the  trial  judge,  in  his  charge  in  chief,  fully  submitted  to  the  jury  the 
question  of  the  intent  of  Gray  at  tlie  time  of  the  purchase.  They  were  in- 
Btriicted  by  the  court  that  if,  at  the  time  of  the  purchase.  Gray,  knowing  him- 
aelf  to  be  insolvent,  had  the  intention  not  to  pay  fur  the  goods,  he  committed 
a  fraud  upon  the  plaintiffs  which  would  enable  them  to  recover  the  posses- 
sion of  the  property.  The  charge  was  not  limited  to  the  time  the  order  was 
given  to  WeaUierby.  It  was  general  and  comprehensive  to  the  effect  that  if, 
at  the  time  of  making  the  porabase.  the  defendant's  assignor  had  the  precon- 
ceived intent  not  to  pay  for  the  same,  his  assignee  could  not  hold  the  property 
ander  this  assignment,  but  that  it  belonged  to  the  plaintlfts.  The  purchase 
then  8p<^en  of  includes  not  only  tbe  bargain^  but  the  reception  and  accept- 
•nee  ttie  goods.  Tbe  judgment  and  order  appealed  fiom  should  tM  af- 
firmed. 

GoRLETT,  J.,  Qoncurs.  DwiGHT.  F.  J.,  dissents,  on  the  ground  of  error  in 
tike  charge  on  the  qnesUoo  of  intent  at  tbe  time  of  the  receipt  at  tbe  goods. 


HsBS  tt  al.  0.  Washinoton  Fms  &  Masihb  Ins.  Co. 

(Supreme  Court,  General  Term,  FlfOk  Department.  Ootobar  88, 1890.) 

XntnuHCT— Conditions  at  Pouor— Waxvu. 

A  policy  of  Are  Insui^oce  provided  that,  unless  speciflcallj  agreed  to  in  writing 
In  or  upon  the  policy,  the  existence  or  procuremeot  of  other  insurance  on  the  prop- 
erty should  avoid  tae  ooDtract,  and  that  **  no  t^nt  has  power  to  watre  any  conof- 
tloD  of  this  ooatract "  Tbe  agent  who  secured  the  insuranoe  subsaqnently  iuued 
to  the  assured  a  polity  In  another  compuiy,  bat  made  no  indorsement  on  tbe  first 
policy  eonsenting  to  sooh  additional  insuranoe.  He'd,  that  there  was  not  a  valid 
waiver  of  the  condition  In  the  first  policy  aRa!nst  additional  Insnraaoe,  eran  thongh 
the  agent  had  apparent  authority  to  consent  to  sueh  waiver. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Francis  A.  Hess  and  another  against  the  Washington  Fire  & 
Iforine  Insurance  Company.  From  a  judgment  dismissing  tbeir  complaint 
tbe  plaintiffs  appeal. 

Argued  before  Dwioht,  F.  J.,  and  Macohbek  and  Coblett,  JJ. 

ffeorge  9,  Jeoman,  for  appellants.    IF.  TS.  Cogtwtill,  for  respondent. 
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Maoohbek,  J.  This  action  was  brought  to  recover  upon  a  Qre  insnrance 
policy  of  82.000,  fasued  by  the  defendant,  May  15,  1886,  insaring  property 
then  owned  by  Marvin  S.  Hess,  situnte  in  Niagara  county,  subsequently  trans- 
ferred by  him  to  the  plaintiff  Francis  A.  Hess.  The  other  plaintiff  ts  a  mort- 
gagee of  the  house  and  premises.  Sundry  defenses  were  lnterp(Med  to  the 
plaintiffs  right  of  recovery;  but  the  one  which  prevailed  at  the  trial  before 
the  referee  was  that  the  policy  of  iiuurance  had  become  void,  by  resson  of  the 
procurement  by  the  owner  of  the  property  of  ot^er  insnranceon  the  buildings 
without  the  written  consent  of  the  defendant  indorsed  on  tlie  policy.  By  the 
terms  of  this  policy,  it  was  provided  and  agreed  that,  unlessspeciBcHlly  agreed 
to  In  writing  in  or  upon  the  policy,  the  existence  or  subsequent  pi-ocurement 
of  otherlnsurance  upon  the  propertyso  insured  should  avoid  thecontract.  It 
was  further  agreed  therein  that  "no  agent  has  power  to  waive  any  conditioo 
of  this  contract."  This  contract  of  insurance  was  secured  through  the  agency 
of  one  Herve  Sanford,  who  had  been  appointed  the  defendants  agent  for  the 
purpose  of  receiving  proposals  and  making  insurance  in  its  behalf  in  the  town 
of  Wilson  and  vicinity,  in  the  county  of  Niagara;  and  he  was  authorized  to 
fix  the  rates  of  premiums  upon  such  insurance,  to  receive  moneyt),  and  to 
countersign  and  issue,  renew  and  consent  to  the  transfer  of,  policies  of  insur- 
ance signed  by  the  president,  and  attested  by  the  secretary  of  the  company, 
subject  to  its  rules  and  regulations,  and  to  such  instructions  as  might, 
from  time  to  time,  be  given  liim  by  the  ctflcers  of  the  defendant.  At  the  time 
of  issuing  the  policy  In  question,  Sanfoid,  as  the  agent  of  the  ^tna  Fire  In- 
surance Company,  issued  to  Marvin  S.  Hess  a  policy  in  the  last-named  com- 
pany in  the  sum  of  (1,600  upon  the  same  property,  making  a  total  insurance 
thereon  of  $3,600.  Prior  to  this  time,  the  property  had  been  insured  by  Hess  in 
the  sum  of  34.000,  but  at  the  time  mentioned,  Mr.  Hess,  though  importuned  by 
the  agtnt  of  these  companies  to  continue  that  amount  of  insu^nce,  declined 
to  do  so.  On  the  20th  of  February.  1888.  the  plaintiff  Hess,  who  had  become 
the  owner  of  the  premises,  procured  other  insurance  through  the  same  agent 
in  the  sura  of  $400,  from  the  Continental  Insurance  Company,  the  amount  of 
which,  after  the  loss  by  fire,  was  paid  to  her.  The  allowance  of  such  subse- 
quent and  additional  policy  was  not  indorsed  or  agreed  to  in  writing  in  or 
upon  the  policy  issued  by  this  defendant.  The  loss  by  fire,  which  occurred 
March  21,  1888,  was  greater  in  amount  than  $4,000.  Prior  to  this  lime  and 
on  the  8d  day  of  January,  1888,  this  defendant,  having  reinsured  Its  risks  in 
the  state  of  New  York,  with  the  Niagara  Insurance  Company,  notified  San- 
ford of  that  ^t,  and  instructed  him  to  do  nothing  further  until  hearing  from 
the  manager  of  the  eompanj.  From  that  time  Sanford  ceased  to  Issae  poli- 
cies for  the  defendant,  and  did  no  business  for  It  afterwards  unless,  perltaps, 
by  special  direction,  he  settled  -a  small  loss  for  It,  and,  also,  by  a  permission 
from  the  defendant  g^ven  In  particular  cases,  he  canceled  poUcies;  but  he 
ceased  to  do  business  for  the  defendant  except  under  special  direction  or  per- 
mission. 

At  the  time  that  Sanford,  in  behalf  of  the  Oontinental  Insurance  Ciompany, 
issued  the  $400  policy  to  the  owner  of  the  premLies.  his  attention  was  not 
called  to  the  policy  issued  by  this  defendant,  and  he  made  no  Indorsement 
upon  the  policy,  consenting  to  such  additional  insurance.  No  notice  of  such 
additional  insurance  was  given  to  the  company.  The  claim  is  now  put  forth 
that  Sauford  had  the  power  to  and  did  actually,  though  not  otherwise  than  as 
above  stftted,  wai  ve  the  provisions  of  the  policy  against  additional  insurance, 
and  that,  consequently,  the  defendant  is  obligated  to  pay  the  amount  tliereof. 
It  seems  to  us,  however,  as  It  did  to  the  learned  referee,  that  the  provision  in 
the  policy  touching  further  insurance  and  the  power  of  Sanford,  u  the  agent 
of  the  defendant,  to  waive  such  provision,  is  governed  by  the  case  ot  Wtdnh 
V,  Insurance  Co,,  78  N.  Y.  5.  In  that  case  the  policy  of  insurance  contained 
ft  condition  declaring  It  void  in  case  the  premises  insured  should  become  vacant 
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for  more  thun  IS  days  without  notioo  to  the  company,  and  consent  indorsed 
on  the  policy;  and  also  a  provision  tbat  no  officer,  aiient.  or  reprosentutive  of 
the  company  should  be  held  to  have  WHived  any  of  its  conditions  unless  sucli 
WHlver  was  Indorsed  thereon  in  writing.  The  house  reniHined  vacunt  fur 
more  than  15  days;  but,  on  the  day  it  was  vacated,  the  general  agent  of  the 
defnndant  was  notifled,  and  was  asked  to  consent  thereto,  which  he  did.  and, 
upon  being  asked  If  it  was  neceasiity  to  have  the  cfmaent  indorsed  upon  the 
policy,  replied  that  It  was  not,  that  it  was  indorsed  upon  his  book,  and  was 
all  right  The  agent  did,  in  fact,  make  a  memorandum  of  consent  in  his 
register,  but  no  indorsement  was  made  upon  the  policy,  and  no  report  was 
made  to  the  company  (rf  the  application  or  the  giving  of  such  consent  tor  such 
additional  insurance.  It  was  held  Uiat  the  evidenoe  failed  to  show  a  valid 
consent  or  waiver  of  the  oondition,  and  tbat,  consequently,  the  plaintiff  was 
pn^riy  nunautted;  and,  further,  lhat  although  ibe  agent  had  apparent  au- 
thorlty  to  eimsent.  and,  in  the  absence  of  a  special  reatrlctlQn.  to  waive  the 
oondition  in  the  policy,  yet.  as  the  mode  of  giving  eonsent  was  speci6ed,  and 
llie  power  of  the  agent  to  waive  such  condition  whs  limited  to  an  In^rse- 
ment  by  him  on  the  policy,  which  limitation  the  plaintifl  was  imsumed  to 
have  known,  bis  omf  consent  or  waiver  was  inoperative,  and  did  not  biikl 
the  defendant.  The  force  uf  this  decision  faaa  not  been  lessened,  nor  its  appli- 
cation restricted,  by  any  subsequent  f»se,  so  far  as  we  know,  but,  on  the  am- 
trary.  as  an  authority  it  has  been  cited  with  approval  and  followed  in  a  va- 
riety of  Bucoeediiig  cases,  among  which  are  SUm  v.  Jnturanee  Co.,  89  N.  Y. 
326. 327;  Marvin  v.  /nsurance  Co.,  85  N.  Y.  278.  In  the  case  of  GMdtoater 
V.  Inmranee  Co,,  89  Hun,  176.  there  was  not  a  limitaUon  upon  the  powers 
of  the  agent  respecting  bis  ability  to  waive  any  condition  of  the  oontract, 
and  hence  that  decisixm  is  in  tut  resptt:t  opposed  to  our  present  conclusion.  * 
Tb«  judgment  qipealed  from  should  be  affirmed.   All  concur. 


Smith  e.  Skbvib.- 

CBuprsme  Cottrt,  OtnertU  Term,  FVtk  Departtntnt.  October  SB.  1800.) 

8aXiS— AoonTAKoa— Bkuch  ov  Wktauvn. 

Furniture  maauf»otured  under  a  contract  tbat  it  should  be  "flulthed  in  a  Kood. 
workman-like  maQuer"  was  accepted  and  paid  for  by  tbe  vendee  with  knowledn 
that  it  was  not  finished  in  a  proper  manner.  Held,  that  tbe  vendee  could  not  alt- 
erwarda  aoe  for  dama^i  on  account  of  the  defective  flaiahing,  there  being  no  raoh 
warranty  of  tbe  fumituire  aa  would  survive  its  aoceptano& 

Exceptions  from  circuit  court.  Monroe  county. 

Action  by  George  D.  Smith  against  M.  Edwin  Servia.   Plaintiff  moves  for 
A  new  trial  on  exceptions  ordered  heard  in  tbe  first  instance  at^general  term. 
Argued  before  1>wioht.  l*.  J.,  and  Macohbbb  and  Coblett,  JJ. 
fhorg$  F.  Teamaiit  for  plaintiff.   Arthur  B.  SutHurland,  for  defendant. 

Maoovbbb.  J.  This  action  was  brought  to  recover  damages  for  defects  in 
furniture  manufactured  by  the  defendant  for  the  plaintifl,  and  for  the  fail- 
ure of  the  defendant  to  pack  such  furniture  in  a  proper  manner.  The  con- 
tract between  the  parties  was  in  writing,  beariog  date  the  2d  day  of  October, 
1885.  by  which  the  defeudant  agreed  to  manufacture  for  tbe  plaintiff  coun- 
ters, shelving,  tables,  and  cases,  to  be  used  in  a  restauraut  in  the  city  of  2(ew 
York,  to  be  made  of  cherry  lumber,  and  "Snished  in  ugood.  workman-like 
manner, "  to  be  completed  by  tbe  15tb  day  of  December  of  lhat  year,  and 
delivered  on  board  cars  in  the  city  of  Kodiester,  for  wliich  be  was  to  re- 
ceive from  the  plaintiff  tbe  ■dui  of  6600  in  cash.  In  explanation  of  the 
expression  "flnisbed  in  a  ^oixl,  workman-like  manner,**  evidence  was  per* 
mitted  to  be  given  that,  prior  to  tbe  execution  of  the  written  agreement, 
tbe  plaintiff  told  tbe  defendant  that  tbe  tables,  counters,  uid  oases  were  to 
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be  finlBhed  in  hard  oil,  tbesame  as  piano  finish.  Aasoming,  but  vithont  de- 
ciding, that  Buch  oral  testlmoDy  was  competent  in  explanation  of  the  phrase 
quoted,  there  was  a  failure  on  the  part  of  the  defendant  to  conform  tu  the 
contract.  The  damages  clnimed  hy  the  plaintiff  consisted  of  expenses  to 
which  he  was  put  in  reflnlshing  the  furniture  in  oil,  and  In  a  loss  of  trade 
during  the  short  period  when  audi  work  was  being  performed.  No  claim 
was  made  at  the  trial,  nor  upon  this  appeal*  that  the  furniture  was  in  any 
way  defective,  either  in  material  or  workmanship,  save  only  in  the  finishing. 
The  sole  ground  for  the  motion  for  a  new  trial  is  that  it  was  not  finished  in 
hard  oil,  but  in  an  inferior  shdiac  finish  which  was  not  suitable  for  the  pni^ 
pose  for  which  the  fumttare  was  dt«igned,  and  that  through  improper  pack- 
ing the  furniture  was,  in  places,  marred  and  rubbed.  The  famiture  was  de- 
livered by  the  defendant  on  board  thecar,  A  portion  of  It  had  been  inspected 
some  time  before  by  plaintiff,  and  complaint  was  made  him  to  the  defend- 
ant that  the  same  was  not  properly  tlnisbed.   The  defendant  showed  the 

;iaintiff  a  few  of  the  tables,  and  one  or  two  of  the  countersp  on  or  about  the 
St  day  of  December.  The  plaintlfC  thereupon  asked  Mm  if  he  r^arded 
those  as  finished,  and  the  defendant  said  that  he  did.  The  plaintiff  then 
asked  him  If  he  called  that  a  good  finish,  and  he  said.  "Tes,  he  thougJii  that 
was  all  right,"  or  worda  to  that  effect  Thereupon  the  plaintiff  told  the  de- 
fendant that  he  should  expect  him  to  go  over  the  furniture  again,  and  finish 
it  up  properly;  but  the  defendant  neither  consented  nor  refused  so  to  do. 
The  plaintiff  whs  present  when  the  fnrnitnre  was  unloaded  at  his  restaurant 
in  the  city  of  New  York,  and  saw  the  condition  in  which  it  then  was.  The 
plaintiff  says:  "The  defects  were  open,  on  the  surfiwe,  and  I  could  see  them 
at  once.  Z  did  actually  observe  these  defects  at  once  upon  unloading  the  fur- 
niture at  the  store.**  Notwithstanding  Uils.  however,  the  plaintiff  accepted 
the  furniture,  and  paid  for  the  same,  and  subsequently  brought  this  aciion 
as  above  mentioned.  No  fraud  or  deceit  whs  practiced  by  the  defendant  upon 
the  plaintiff.  The  case,  consequently,  is  brought  directly  within  that  of  8tu- 
der  V.  BlHsUin^  115  N.  T.  816,  22  N.  E.  Bep.  243,  where  it  Is  held,  foUow- 
Ing  many  antecedent  anthorities,  that  a  dfdiberate,  intelligent,  and  intentional 
acceptance 'of  personal  property  manufactured  under  an  executory  contra^ 
of  salei  after  inspection,  precludes  the  vendee  from  claiming  damages  for  any 
visible  or  discoverable  defect  in  the  property  sold.  In  the  case  before  us,  the 
acceptance  was  unequivocal,  and  the  purpose  to  make  reclamation  upon  the 
defoidant  tor  damages  was  apparently  an  af  ter^thoughb.  It  vaa  the  duty  of 
the  plaintiff  either  to  return  tlie  property  or  offer  to  return  it  to  the  manu- 
facturers. Had  this  been  done,  a  reasonable  opportunit7  would  have  been 
given  the  defendant,  either  to  make  good  the  defects  or  to  receive  back  the 
property,  whereupon  the  contract  would  have  been  rescinded  by  mutual 
consent.  The  counsel  for  the  plaintiff  claims  that  there  was  an  erprese  war- 
ranty, and  cites  the  case  of  Canninff  Co.  v.  Sfetzger^  118  N.  T.  260,  28  N. 
E.  liep.  372.  But  there  is  no  evidence  of  any  warranty  in  this  instance.  It 
was  the  usual  executory  contract  for  the  manufacture  of  personal  property 
of  a  given  description  couched  in  general  terms.  There  is  noevidence  of  any 
representation  which  could  be  construed  into  a  contract  of  warranty  wfal<£ 
was  intended  to  survive  the  time  of  the  actual  acceptance  of  the  manufbctated 
articles.  There  was  no  affirmation  made  by  the  defendant  as  to  the  quality 
of  the  finish  upon  which  the  plaintiff  could  rely,  and  through  which  a  con* 
tract  of  warranty  might  be  Spelled  out.  There  was  not  in  law  any  warranty, 
nor  was  there  any  evidence  competent  to  be  submitted  to  the  Jury  upon  tlwt 
question.  Under  these  circumstances,  the  nonsuit  was  proper,  and  Jud|pmeat 
should  tie  ordered  for  the  defendant  tfamon.  All  conenr. 
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ScoFiELD  et  aZ.  v.  Moork. 


(Supreme  Court,  Qeneral  Term,  FUth  Department.   October  28, 1890.) 

B<an»— To  iNDBHNirr  Exbcdtors. 

Od  traDsferriiiK  tbe  personal  estate  of  a  testator  to  the  peraoa  entitled  thereto^ 
tfae  execntor*  took  from  him  a  bond  for  tbe  payment  of  all  toe  just  debts  of  the  tes- 
tator, **and  tbe  necessary  expense  of  tbe  execution  of  s^d  will."  Held,  that  it  was 
the  obvious  intention  of  the  parties  to  the  bond  to  eronerate  the  executors  from  all 
responsibility  and  expense  they  migfht  be  Bubjected  to  in  their  admin istratioa  ssex> 
ecuiors  or  trustees,  and  that  under  the  bond  they  were  entitled  to  recovor  the  ex< 
pense  of  soccessfullT  defending  «  suit  to  restrain  them  from  seUittg  the  real  estate 
sa  aathortxed  by  the  wiU. 

Appeal  from  circuit  court*  Monroe  county. 

Action  hj  Bufus  Scofietd  and  another  as  execntors,  etc..  of  Lacy  Jans 
Blodgett,  deceased,  Hgainst  Altliea  A.  Moore.  Trial  was  Lad  without  a  Jurj, 
and  resulted  in  a  judgment  for  plaintiff,  from  which  defendant  appeals. 

Argued  before  Dwight,  P.  J.,  and  Maoomber  and  Coklett,  JJ. 

/•ooc  8.  BigjiOTt  for  appellant.   /.  Z>.  Decker,  for  rtspondents. 

Maoohber,  J.  Under  the  pleadings,  and  in  puratiance  of  tlie  stipulation 
made  la  open  court  at  the  trial,  the  plaintiffs  were  entitled  to  recover  of  the 
defendant.  If  anything,  the  sum  of  9300,  with  interest  from  the  25th  day  of 
June,  1889.  Under  other  concessions  made  at  the  trial,  no  question  arista 
toudilng  the  fitilnre  to  bring  suit  upon  the  bond  in  question  afptlnst  the  prin- 
cipal, for  whom  tbe  defendant  was  a  sarefy.  The  only  matter,  therefore,  in 
controreray  is  whether  the  defendant  is  bound  by  the  terms  of  the  bond,  which 
she  signed  as  aoch  anrety,  to  pay  the  plaintiffs,  as  their  indemnity  against  ex- 
penses, the  som  of  8S00,  according  to  tbe  condition  of  the  bond.  The  plain- 
tiffii  are  tfae  executors  of  the  last  will  and  testament  of  Lucy  Jane  Blodgett, 
decvwed.  Tbe  will  of  the  test^rix  gave  the  use  and  possession  of  all  of  her 
properly  to  her  brother.  Norman  Blodgett,  and  after  his  death,  the  same  was 
devised  and  bequeathed  to  his  children  by  name.  Under  the  seventli  clause 
of  the  will,  Uie  executors  were  atithorlzed  in  their  discretion,  at  any  time  be- 
fore the  death  or  coming  of  age  of  any  of  tbe  said  children,  to  sell  and  conxey 
any  or  all  of  the  real  estate  so  devised  to  them  after  the  termination  of  the 
life-estate,  and  to  keep  the  proceeds  tliereof  so  Invested  for  their  benefit  untH 
they  beoome  entitled  to  receive  the  siune.  On  transferring  the  personal  prop- 
etty  to  Xonnan  Blodgett,  the  executors  took  from  bim  a  bond,  which  is  as 
follows:  **  We,  said  Norman  Blodgett,  and  Althea  A.  Moore,  as  his  surety,  do 
hereby  severally  and  jointly  nndertiike,  covenant,  and  agree  to  and  with  said 
Itufna  H.  Sooflelii  and  Edward  L.  Blodgett.  executors  as  aforesaid,  that  said 
Xonnsn  Blodgett  shall  and  will  pay  all  of  the  just  debts  of  said  Lut^  Jane 
Blodgett,  and  the  neceesnry  expenses  of  Uie  execution  of  said  will*  including 
the  legal  compensation  of  said  executors,  and  sltall  save  their  executors,  and 
tlieir  hefra,  ezeeutora,  and  administrators,  harmless  of  and  from  all  debts,  de- 
mands, and  Ifabllities  whi^  may  exist  or  accrue  against  the  estate  of  the  said 
Lucy  Jane  Blodgett:  provided,  however,  that  said  executors  shall  contest  any 
and  all  claims  a^litf  t  said  estate  of  Lucy  Jane  Blodgett,  unless  the  same  shall 
be  a[q>roved  first  by  said  Norman  Blodgett;  but  tbe  expense  of  any  such  con- 
test is  Co  be  paid  by  said  Norman  Blodgett  or  his  said  surety,  and  they  shall 
and  do  hereby  bold  said  executors  harmless  therefrom."  An  action  was  bi^ 
gun  against  these  executors ,  alter  the  death  of  Norman  Blodgett,  by  the  let- 
ter's infimt  children  appearing  by  guardian  ad  litem,  for  ttie  purpose  of  re- 
straining these  executors  from  muring  such  sale  ao  authorized  by  the  will, 
and  from  furt^r  Intermeddling  with  the  estate  of  the  testatrix.  That  action 
terminated  at  the  trial,  and  througliout  the  courts  of  the  stale,  in  favor  of 
the  defendants  therein.  In  such  contest  they  incurred  an  expense,  besides 
tbe  taxable  eusts,  in  tbe  sum  of  9300,  which  they  now  seek  to  recover  of  the 
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surety  upon  the  bond  above  set  forth.  It  is  argued'by  counsel  for  the  appel- 
lant that  inasmQch  us  the  plaintifFs,  in  attempting  to  sell  the  real  estate,  were 
acting  as  trustees  under  the  will,  and  not  distinctly  as  executors,  no  recovery 
can  be  had  by  them  for  any  expense  Incurred  in  lhat  litigiition.  because  the 
bond  did  not  contemplate  the  execution  of  the  trust,  but  only  such  expense 
as  would  properly  be  payable  out  of  the  personal  estate  transferred  by  the  ex- 
ecntors  to  Norman  Blodgett.  It  is  urged  upon  our  attention  that  counteoanoe 
to  this  proposition  is  found  in  that  class  of  cases  where  the  courts  have  per- 
mitted the  executors  to  divest  themselves  of  the  distinctive  duties  us  execu- 
tors under  the  will,  and,  on  assuming  the  distinctively  trust  duties  created  by 
that  will,  to  receive  additional  oommiasions  or  compensation  over  and  above 
what  they  had  received  as  such  executors.  But  this  method  of  reasoning  is 
hardly  satisfactory.  Its  application  to  ttiis  case  is  somewhat  fanciful.  No 
such  distinction  could  have  entered  the  minds  of  the  persons  signing  thia 
obligHtion.  By  tlie  terms  of  the  instrument,  the  necessary  expenses  of  ttie  ex- 
ecution of  the  whole  will  were  provided  for.  The  successful  defense  to  the 
claim  made  by  the  infant  heirs  of  Norman  Blodgett  was  a  necessury  expense 
Incurred  in  the  due  execution  of  the  will  Itself.  It  matters  not  whether  the 
plaintiffs  were  acting  at  the  time  as  trustees  under  a  power  given  to  them  hy 
the  seventli  provision  of  the  will,  or  only  as  executors.  In  either  case  they 
were  defending  the  terms  of  the  will,  and  preventing  a  defeat  of  the  inten- 
tion of  the  testatrix.  This  contract  of  guaranty  is  subject  to  the  same  rules 
of  interpretation  ad  other  contracts.  It  conies  within  that  fundamental  rule 
>  requiring  it  to  be  enforced  accoi-ding  to  the  meaning  and  intent  of  the  par- 

ties. People  V.  Lee,  104  N.  T.  449,  10  N.  £.  Rep.  884.  Beyond  question  it 
was  the  obvious  intention  of  the  parties  signing  thia  bond  to  exonerate  the 
executors  of  all  responsibility  and  expense  of  whatever  nature  they  might  be 
subjected  to  in  their  admin:±>t  ration  as  executors  or  trustees.  There  is  no  am- 
biguity in  the  instrument.  We  are  not  without  authority  closely  touching 
this  case.  In  IJisuraTice  Co.  v.  Holt,  21  Wkly.  Dig.  118,  a  bond  of  indemnity 
had  been  given  Indemnirying  the  plaintiff  from  all  costs,  liabilities,  expeoaea, 
etc..  to  which  it  might  be  subjected  in  consequence  of  paying  the  claimant. 
Other  claims  were  made  against  the  obligor,  and  an  action  was  brought  to  recover 
the  expenses  of  defending  successfully  a  suit  brought  thereon.  The  position 
was  taken  and  sustained  at  the  trial  that  the  bond  was  intended  to  and  did 
cover  only  valid  claims  against  the  estate,  and  not  those  wliioh  were  invalid. 
Upon  appeal,  however,  that  decision  was  reversed,  the  oourfc  htdding  that  the 
iDdemnitors,  under  the  language  of  the  bond,  were  liable  for  the  expenses  in- 
eurred  in  defending  suceesdf  ul^  an  unjust  claim  made  against  it.  The  Judg- 
ment appealed  from  sbould  be  affirmed,  with  costs.   All  concur. 


Pboplb  ex  Tel.  Debuodt  t>.  McClatb  et  al..  Police  Commissioners. 

(Supreme  Court,  GmeriU  Term,  Firtt  Departsnent.  Ootobor  34,  iSMi) 

XinnaiFAL  CouoBAnom— Bskoval  or  Pouoa  OmoBss. 

DtimiBsal  of  an  ofDoer  from  the  police  force  on  a  ohai^e  of  being  absent  tnm  Us 
post  and  intozloated  will  be  BaataiDed  on  oerHorari,  where  a  prepoaderanoe  of  the 
evldeaoe  Menu  to  anbatantiate  the  charge. 

Certiorari  to  review  the  dismissal  of  relator,  Thomas  Dermody,  from  ttw 
police  force  of  the  city  of  Kew  York. 
Argued  before  Van  Bbunt,  F.  J.,  and  Bbadt  and  Dakixl?,  JJ« 
Louin  /.  Grantt  for  relator.   John  J.  Delang,  for  respondeat. 

Yah  Bbunt,  P.  J.  The  cliarge  against  the  relator  was  conduct  nnbeoom- 
ing  an  officer,  naving  been  at)sent  from  his  post  and  intoxicated.  Tbe  evi- 
dence of  the  police  captain  and  police  surgeon  tended  to  show  that  tbe  relator 
was  intoxicated,  and  the  relator's  conversation,  to  which  the  captain  testiliedt 
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md  wbleb  the  relator  in  no  wi^  denied  or  attempted  to  explain,  materlallj 
■trengthened  Uila  view.  Ution  the  other  hand,  the  relator  and  liis  witaiesa 
gave  evidence  tending  to  sliow  that  the  relator's  ahsencf  from  his  poet,  etci» 
was  the  result  of  Illness.  We  cannot  aay  that  there  is  no  evidrace  tending 
to  support  the  finding  of  tlie  respimdents.  Upon  the  oontrary,  thepreponder- 
ance  of  evidence  seemed  to  subattintiiite  Uie  charge.  The  proceedings  should 
bs  affirmed,  and  writ  dismissed,  wiUi  costs.  All  concur. 


(Supreme  Court,  Qeneral  Term,  Fifth  Department.  October  SB,  1890.) 
HsALTH— P0WSB8  OF  Town  Boakd  of  Hbalth. 

Under  Laws  N.  T.  1885,  o.  870,  oreatlo^  boards  of  health  In  towns,  wtth  power  to 
bear  oomplaints  oo&cemlDg  DDisanoes,  and  to  make  and  enforce  orders,  a  town 
board  of  health  oan  tawfoUy  make  an  order  for  tbe  suppression  and  removal  of  a 
nulsanoe  oousisting  of  the  duoharge  of  sewage  on  lands  of  the  town  by  a  city,  and 
can  maintain  an  action  to  enjoin  tbe  violation     tbe  tity  of  saoh  order. 

Appeal  from  special  term.  Monroe  county. 

Action  hj  David  K.  Bell  and  others,  as  the  board  of  health  of  the  town  of 
Brighton,  against  the  city  of  Rochester,  to  restrain  the  discharge  of  sewage 
bj  defendant  upon  the  lands  of  the  town  of  Brighton.  From  an  order  re- 
straining the  discharge  after  October  1,  1889,  defendant  appeals.  Laws  K. 
T.  1885f  c.  270,  creates  boards  of  health  in  towns,  with  power  to  hear  com- 
idaints  concerning  nuisances,  and  to  make  and  enforce  orders  In  relation 
thereto. 

A^aed  before  Dwioht,  F.  J.,  and  Maooubeb  and  Coblbtt,  JJ. 
H.  jr.  SuUfoan,  for  appellant,    WalUr  8.  HubbeU,  for  reapondents. 

Maoohbbb,  J.  The  act  of  the  defendant  In  discharging  its  sewage  com- 
ing from  Monroe  avenue  and  Nichols  park  in  the  city  of  Bochester,  Uirough 
ditches,  conveying  the  same  Into  Thomas  creek,  which  flows  through  the 
town  of  Brighton  to  Irondequoit  bay,  Is  the  same  nuisance  complained  of  in 
the  case  of  QotUd  v.  City  c/  Rochester,  39  Hun,  79,  where  the  supreme  coutt 
at  special  and  general  terms  denied  relief,  and  in  105  N.  Y.  46, 12  N.  E.  Bep. 
275,  where  the  court  of  appeals  reversed  such  determination,  and  decided  tliat 
(he  plaintiff  bad  a  right  of  action  under  chapter  324,  Laws  1850,  as  amended 
by  chapter  351,  Laws  1882.  The  case  was  subsequently  tried,  and  relief 
given  lo  the  plaintiffs  in  that  action.  On  a  second  appeal,  however,  to  the 
general  term,  the  point  was  for  the  Srst  time  made  that  the  statutes  upon 
which  the  pUlntifFs  had  proceeded  had  been  repealed  by  section  9,  c.  270, 
Laws  1885.  There  was  no  provision  in  the  act  of  1885  saving  actions  al- 
ready  brought  in  pursuance  of  the  previous  statutes.  The  plaintiffs  appar- 
ently  acquiesced  in  such  decision,  and  discontinued  such  action;  whereupon 
the  present  suit  was  brought  under  the  act  of  1885,  and  the  same  has  pro- 
ceeded to  judgment  in  accordance  with  the  principles  laid  down  in  the  case  of 
Oould  T.  Citjmf  Rochester,  above  cited,  by  the  court  of  appeals,  tJpon  the 
trial  of  tlUs  action,  the  following  facts  were  established:  That  large  portions 
of  the  city  of  Bochester,  to-wit,  about  240  acres,  immediately  north-weet  of 
the  town  of  Brighton,  above  the  bead-WHters  of  Thomas  creek,  have  their 
natural  drainage  into  such  creek;  that  this  part  of  the  city  of  Bochester  is 
drained  by  a  system  of  sewers  having  an  outlet  near  the  head  of  Thomas 
creek,  the  outlet  being  known  as  the  "Monroe  Avenue  Outlet  Sewer,"  which 
includes  Nichols  park  outlet.  From  such  outlets  the  defendant,  several 
years  ago,  opened  a  drain  or  ditch  leading  to  a  point  in  Thomas  creek,  within 
the  limits  of  the  city,  through  which  there  were  discharged  the  contents  of 
the  sewers  into  such  creek.  Prior  to  tlw  paasage  of  the  rwuiation  hj  the 
board  ni  health,  hereinafter  adverted  to,  the       constructed  a  pipe  sewer 
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lencUog  from  the  mouths  of  Monroe  areoue  and  Upton  park  aewers  to  tha 
boundary  line  between  the  city  and  town*  >uch  pipe  sewer  being  laid  in  the 
old  ditch  through  which  the  sewage  formerly  flowed,  ainee  which  time  all  Um 
sewage  from  these  ouUet  sewers  has  been  discharged  immediately  onto  lands 
in  the  town  of  Br^hton,  and  thence  into  Thomas  oieek.  Such  use  of  Tbooaas 
creek  is  adjudged,  upon  adequate  evidence,  to  be  a  nuisance.  The  plainti^ 
on  the  20tti  of  July,  18b8.  served  upon  the  defandHnt  a  notice  that  on  the  6tli 
of  August  next  thereafter,  at  a  given  hour,  the  board  would  consider  and  »ct 
upon  the  question  as  to  whether  such  discbarge  of  sewage  was  a  nuisance, 
and  detrimental  to  the  public  health.  Upon  such  hearing,  at  which  the  de- 
fendant dues  not  Hppear  to  have  been  represented,  a  resolution  was  adopted 
declaring  that  thediscbarge  of  such  sewage  was  a  nuisance;  that  the  removal 
of  the  same  was  necessary  for  the  preaei  vHtion  <^  the  public  health;  that  the 
same  be  suppressed  and  removed ;  and  that  a  penalty  of  $100  be  Imposed 
upon  any  person  who  should  thereafter  violate  the  ordinance,  with  an  ex- 
press determination  to  prosecute  any  person  or  corporation  violating  such 
regulation,  and  authorizing  the  beginning  of  an  action  br  the  board  to  recover 
the  penalty,  or  suppress  and  restrain  such  nuisance.  Such  resolution  was, 
on  the  9th  day  of  Angust,  1888,  served  upon  the  defendiint.  No  attention 
was  paid  to  it,  however,  and  henoe  the  beginning  of  this  action  on  the  19th 
day  of  September  following.  The  findings  by  the  learned  judge  at  the  trial 
are  not  substantially  controverted.  Such  being  the  case,  there  ts  no  longer 
any  doubt  as  to  what  the  legal  conclusion  therefrom  is.  for  the  same  tiaa  bem 
declared  by  the  court  of  appeals  in  the  former  case,  where  it  is  held  that  an 
action  in  equity  might  be  maintained  to  enforce  the  order  so  made  by  the 
board  of  health,  and  to  restrain  the  continuance  of  the  nuisance,  and  that, 
while  the  board  could  not  go  Into  the  city  and  interfere  with  its  sewers,  it 
could  enforce  its  orders,  and  prevent  the  discharge  of  the  sewage  upon  lands 
of  the  town  where  it  created  a  nuisance,  and  that  a  continuance  of  the  dis- 
charge of  the  sewage  after  the  service  of  notice  of  the  resolution  adopted  by 
the  board  is  a  violation  of  the  order  for  which  an  action  might  be  maintained. 
It  follows,  therefore,  that  the  judgment  ^pealed  from  having  been  pro- 
nounced under  the  act  of  1885,  which  contains  like  provisions  considered 
and  passed  upon  by  the  court  of  appeals  favorably  to  tba  contention  of  the 
plftiutUbt  must  be  affirmed.  All  concur. 


(9upr0me  Court,  QmeraZ  Term,  Fifth  Department.  October  B8, 1890.) 

W ATBB  AHD  WATKn-ConBSM— SuBPAOl  WaTHR— LlABILlTT  OT  ToWN. 

A  town  ts  liable  for  the  act  of  its  oonunissioner  of  highways  !n  obstmctlng  a 
dltoh  moiutalDed  for  the  parpoM  of  oarnriaf  off  the  Barface  water  of  a  oraek,  wbwa 
the  eOeet  of  such  obatruotloD  1*  to  set  MdE  upon  the  land  of  ^alnWft  eonaof  tlM 
overflow  water  of  the  creak  which  would  otherwlM  have  psiied  off  thronsh  tbm 

ditch. 

Appeal  from  Erie  county  court. 

Action  by  Thomas  Aabberry  against  the  town  of  West  Seneoa.  Then  was 
judgment  for  plaintiff  for  9300.   Defendant  appeals. 
Argued  before  Dwxobt,  P.  J.,  and  Maoomber,  J. 

Abram  SartholotnaD  and  Milea  C\  SartJiolometo,  for  appeUant.  BUplum 
Loektoaod,  for  reipondent. 

Maoombbb,  J.  Theplaintlff,  wboistheownerof  a  farm  lying  on  the  west 
aide  of  the  highway  known  as  the  "Korth  and  South  Boad  in  the  Town  of 
West  Seneca,**  brings  this  action  to  recover  damages  by  reason  of  the  ur- 
gent maintenance  (»  an  embankment  or  obstmction  by  which  bis  land  was 
needlessly  overflowed  by  water.   A  natural  water-course,  known  as  "Smokn* 


Abhbbbbt  o.  Town  or  West  Senboa. 
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Onek*  **  runi  through  the  plaintiff's  lands  in  the  Bame  general  directioB  as  tbs 
h^hway,  tbongb  with  many  bows  and  several  sharp  turns.  On  fhe'eastslde 
of  the  road  then  is  a  ditch  beginning  at  the  creek,  and  terminating  at  a  onlr 
vert,  a  distance  of  about  1,200  feet.  At  apidnt  about  200  feet  f  romUie  ereek* 
an  embankment  was  constructed  in  this  ditch  by  thedefendanrs  commfssiontf 
of  highways  in  the  year  1887,  which  has  since  been  maintained  for  the  pur- 
pose of  preventing  escaping  flood  waters  of  Smokes'  creek,  which  found  their 
way  to  the  ditch,  txom  washing  out  and  destroying  the  highway.  There  was 
evidence  to  sustain  the  contention  of  the  plaintiff  that  pnor  to  that  tinu>  the 
ditch  was  sufficient  to  cany  off  tbe  surplus  waters  of  the  oreek,  overflowing 
and  coming  into  the  ditch,  as  well  as  the  surfoce  waters,  and  that  since  its 
construction  the  effect  has  been  to  set  back  upon  the  plaintiff  some  of  the  over- 
How  waters  of  Smokes'  creek  which  otherwise  would  liave  passed  off  Uirough 
the  ditch.  It  is  claimed  by  the  counsel  for  the  defendant  that  the  embank- 
meut  did  not  intecfera  with  the  proper  drainage  of  the  surface  water,  and 
that  such  construction  was  necessary  as  a  means  oi  preventing  the  oreek  from 
overflowing  and  washing  away  tbe  highway,  and  rendering  public  travd  im- 
possible. It  was  the  duty  of  the  defendant  to  keep  the  ditch  and  culvert  open 
so  as  to  carry  off  the  water  naturally  coming  there.  Jts  highway  commissioner 
had  not  the  right  to  put  an  obstruction  in  the  ditdh,  the  immediate  effect  of 
which  would  be  tointerfere  with  the  waters  of  Smokes'  creek,  and  to  precipitate 
them,  in  times  of  freshet,  upon  the  lands  of  the  plaintiff.  Xoehegter  Whtta 
Lead  Co.  v.  City  qf  Rochester,  8  X.  T.  463;  Barton  v.  City  of  Sj/ram»e,  86 
N.  Y.  54;  Syrtus  v.  City  of  Cohoes.  67  N.  X .  204.  We  think  tbe  damage  to 
the  plaintiff  was  proximity  caused  by  the  unlawful  obstruction  of  tbeditob. 
in  guesticm,  and  that,  consequently,  the  judgment  should  be  afflnned. 

DwiOBT,  F.  J.,  ooncura.  Cobuett,  J.,  not  sitting. 


PsoFiiS  esB  rel,  Fablet  e.  IfoLEAX  «f  al.,  Folloe  Commisslonenr 
(SHffrenw  Court,  Oenerot  Term,  Flrat  Department.  Ootober  24, 1880.) 
KnmciFAX.  GoBFOUTiOTis— Kkkotaz.  or  Poucb  Oftioibs. 

Relator  was  dismissed  from  the  police  force  oq  a  oharfre  of  being  tntozloated' 
while  on  dut^  at  a  fire.  Two  witnesses  testified  that  relator  at  that  time  was  In- 
toxicated, ana  the  surgeon  who  saw  him  three  hoars  afterwards  considered  hfau 
somewhat  intoxtoated.  Relator  waa  also  desoribed  as  ex<dt8d,  acting  like  a  onnr 
persoB,  and  firing  his  pUtol  towards  the  crowd.  Held,  that  the  dismissal  wonla 
not  be  disturbed,  although  witnesses  for  relator  did  not  consider  him  under  the  in- 
fluence of  liquor. 

Certiorari  to  review  the  dismissal  of  the  relator,  Philip  Farley,  from  the 
police  force  of  tiie  city  of  Kew  York. 

Argued  before  Yah  Beoht,  P.  J.,  and  Bsai>t  and  Daniels.  JJ. 

Loutt  J.  Grant,  for  relator.  Sdward  £f.  Hawkey  Jr,,  and  CAos .  B.  (fSM, 
Sot  rrapondents. 

Danislb,  J.  Tbe  relator  was  tried  on  tbe  charge  of  conduct  unbecoming 
an  officer,  by  being  so  much  under  the  influence  of  liquor  as  to  be  unfit  for 
duty  at  the  ruins  of  a  fire  in  Forty-Third  street,  between  Second  avenue  aiul 
Prospect  place.  Tbe  evidenceof  uie  witnesses  Ernest  G.  Bingham  and  Beniy 
K.  Woodruff,  wlio  were  sworn  and  examined  to  prove  the  cliarge,  was  that 
tbe  relator,  at  the  time  in  question,  was  intojcloated.  Tbe  surgeon  who  saw 
him  about  three  hours  afterwards  considered  him  somewhat  intoxicated;  and 
his  conduct,  as  It  was  described  by  the  persons  who  observed  him  at  the  ruins,, 
tended  to  confirm  the  truth  of  this  evidence.  He  is  described  as  excited,  act- 
ing like  a  crazy  person,  and  firing  hia  pistol  towards  tbe  crowd.  He  testified' 
'jiat  he  fired  it  first  in  the  air,  and  twice  after  that  in  tbegutter.  Butin  this 
•taumsnt  ha  was  incorrect;  tta  the  witness  Bdward  H.  Dunbar  testified  that 
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one  of  the  shots  went  within  two  feet  of  his  1^;  and  Christian  Schaufer 
Bwore  that  one  shot  whisked  past  bis  ear.  His  conduct,  like  that  of  the  crowd, 
was  excited  and  disorderly,  and  it  is  probable  that  when  he  discharged  his 
pintol  ft  was,  as  one  of  the  witnesses  teatitled,  towards  the  crowd.  Ko  un- 
natural construction  was  placed  upon  these  and  other  drsorderly  acts,  in  the 
inference  that  the  relator  was  so  much  under  the  influence  of  liquor  as  to  be 
unSt  for  duty.  And  this  inference  was  nut  overthrown  by  the  witnesses  ex- 
amined for  the  relator,  who  did  not  consider  him  either  intoxicated  or  under 
the  influence  of  liquor.  It  was  still  a  fair  question  uf  fact,  on  the  whole  eri- 
dence,  whether  he  whs  so  or  no.  There  was  sufBrient  evidence  before  the 
commissioners  to  produce  the  conviction  that  he  was  so  much  under  tlie  in- 
fluence of  liquor  as  to  be  unQt  for  the  dis>  hargp  of  the  duties  of  his  position. 
The  verdict  of  a  jury  against  the  relator  on  this  evidence  would  not  be  set 
aside,  and  the  same  rule  is  required  to  be  ap^ilied  to  the  decision  of  the  com- 
missioners. It  was  so  far  supported  by  the  proof  that  their  decision  and 
judgment  should  be  afBrmed.   All  concur. 


C0UJH8  «.  "Sjsw  Yobk  Cent.  &  H.  B.  B.  Co. 
{Supreme  Court,  Oenerol  7>mk  Fifth  Deportment.   October  88, 1890.) 

In  an  action  against  a  railroad  oompany  for  Deglig«ntly  setting  fire  to  plaintUTi 
properly,  where  tbe  iasue  Involved  was  whether  a  particular  engine  of  defeadant, 
or  one  operated  tqr  another  company,  caused  the  fire,  it  appeared  that  the  latter 
engine  {Mssed  the  scene  of  the  fire  a  few  minutes  before  defendant's  engine,  and 
ttiat  no  one  saw  any  evidence  of  the  esoape  of  daugenras  cinders,  bat  that,  Imme- 
dlatelr  after  defendant's  engine  had  passed,  the  flre  which  caused  the  low  was  dis- 
covered. Several  witnesses  testified  to  the  emission  of  large  bamlng  coals  from 
defendant's  engine,  and  it  was  also  shown  that  snoh  enirine  nad  prsriovsly  eansed 
several  fires  in  tbenrigtaborhood.  field,  that  a  Jndgment  in  plalntilPa  lavw  would 
not  be  cUsturlwd. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Thomas  Collins  against  the  New  York  Central  A  Hudson  BiTar 
Bailroad  Company.  There  was  a  veriHct  for  plaintiff  for  •4,503.96.  From 
the  Judgment  entered  thereon,  defendant  appeals.  For  report  of  a  former 
appeal  see  16  N.  £.  Rep.  50. 

Argued  befwe  Dwioht,  P.  J.,  and  Uacomber,  J. 

Jama  F,  Gluok,  for  appellant.   Frank  Srutidaget  for  respondeBfc. 

Macohbeb,  J.  This  action  Is  brought  to  recover  the  value  of  two  barns, 
and  a  shed  attached  to  one  of  them,  an  ice-house*  a  milk-house,  and  a  stack 
of  straw  containing  about  10  tons,  which  were  destroyed  by  lire  May  5. 1882, 
communicated,  as  is  contended  by  the  plaintiff,  by  sparks  or  coals  of  fire  escap- 
ing from  locomotive  No.  113,  operated  by  the  defendant.  The  defendant's 
laiiroB^I  track  crussM  the  plaintiff's  farm  which  lies  bftween  Tonawanda  and 
La  Salle,  in  Niagara  county.  The  plaintlfl's  dwelling-house  and  barns,  at 
the  time  or  the  fire,  were  located  at  the  north  side  of  the  highway  which  rons 
txom  Tonawanda  to  Niagara  Falls.  The  barns  so  burned  were  known  as 
the  old  barn  and  the  new  one,  the  latter  of  which  was  about  foar  rods 
from  the  defendant's  track,  while  the  old  bam  was  about  eight  rods  there- 
from. At  the  time  of  the  flre.  a  straw  stack  stood  at  the  north-east  corner  of 
the  new  barn,  between  the  btim  and  the  defendant's  track.  A  board  fence 
about  six  feet  high  separated  the  straw  stack  from  the  defendant's  track.  The 
track  of  the  Erie  Railroad  also  crosses  the  plaintiff's  farm  parallel  with  the 
defendant's  track,  and  abont  four  rods  distant  northerly  therefrom.  The 
flirt  that  the  flre  originated  through  sparks  escaping  from  the  smoke-stack  of 
a  locomotive,  operated  either  upon  the  defendant's  road  or  upon  the  Erie  road, 
and  that  such  fire  destroyed  the  property  of  the  plahitlfl  of  the  value  above 
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mentioned.  Is  not  dispnted.  The  controvcray  turns  upon  the  contention  made, 
by  the  plaintiff  that  it  was  the  engine  of  tlie  defendant  which  emitted  the 
Bparfai  causing  the  fire,  while  the  argument  in  behalf  uf  the  defendant  is  that 
it  is  at  least  doubtful  which  locomotive  caused  the  injury,  Hnd  tliaU  thertifore, 
the  plaintiff  cannot  recover.  Upon  the  former  trial  of  this  case,  a  like  recov- 
ery was  had.  which  whs  sustained  by  the  general  term;  but,  on  appeal  to  tlie 
court  of  appeals,  the  judgment  thereon  was  reversed,  and  a  new  trial  granted 
apoD  the  ground  of  the  exclusion  of  certain  competent  evidence,  and  upon  the 
admission  of  other  certain  Incompetent  evidence.  The  case  upon'  the  new 
trial  presents  no  question  which  was  passed  upon  by  the  court  of  appeals;  In- 
deed,the  case  was  tried  with  great  circumspection  in  that  regard.  Theques- 
tioa  whether  locomotive  No.  118.  operated  by  the  defendant,  or  locomotive 
No.  19,  operated  by  the  Erie  Company,  caused  the  fire,  presented  aquestiun  of 
fact.  The  evidence  brings  the  case  within  the  principles  stilted  in  Crint  v. 
Hailtoay  Co.,  58  N.  Y.  638;  O'Neill  v.  Hailroad  Co.,  115  N.  Y.  579,  22  N. 
£.Bep.217;  Wehb  Railroad  Co,,  ^^'5S{.Y.^20i  and  other  authorities  which 
might  be  cited.  Engine  No.  113  had  drawn  trains  from  BufTalo  to  Niagara 
FaUa  for  two  or  tliree  years  previous  to  the  time  of  this  fire,  going  down  to 
the  falls  between  9  and  10  o'clock  in  the  morning,  returning  to  Buffalo  about 
noon,  again  going  to  the  falls  at  8  in  the  afternoon,  and  back  to  Buff»lo  at  7 
at  night.  Engine  No.  19  operated  by  the  Erie  Cunipiiny,  ran  down  to  Buffalo 
from  Niagara  Falls  at  about  9  o'clock  in  the  morning,  back  to  Buffalo  at  about 
a  quarter  before  12,  and  returned  again  about  8  In  the  afternoon,  bringing  up 
to  Buffalo  again  at  7  o'clock  in  the  evening.  This  is  substantially  the  undis- 
puted evidence  relating  to  the  general  movements  of  these  engines;  but  the 
witnesses  differ  in  matter  of  minutes,  and  the  trains  were  sometimes  not  upon 
schedule  time.  The  locomotive  on  the  Erie  track  had  passed  a  few  minutes, 
variously  estimated  from  2  to  15,  before  the  defendant's  engine  went  up.  No 
one  saw  any  evidence  of  the  escape  of  dangerous  cinders  from  the  Erie  loco- 
motive, or  any  fire  originating  therefrom,  either  by  the  way-side  or  in  the  ad- 
joining fields,  at  the  time  in  question.  Immediately,  however,  after  the  pass- 
ing of  the  defendant's  engine,  fire  was  discovered  in  the  straw  stack  of  the 
plainlifl,  which  resulted  in  the  loss  already  mentioned.  Many  witnesses  tes- 
tified to  the  emission  of  large  burning  coals  from  the  smoke-stack  of  the  de- 
fendant's engine,  and  obviously  these  were  sufficient  to  cause  the  lire ;  for  the 
jary  from  XMa  t^timony  could  properly  draw  the  inference  that  these  burn- 
ing coals,  being  a  quarter  to  half  an  Inch  in  diameter,  weru  thrown  high  in 
the  Air*  and  were  subject  more  or  less  to  gusts  of  wind.   Much  evidence  waa 

gven  in  behalf  of  the  defendant*  designed  to  show  that  the  smoke-stack  then 
nae  on  engine  Na  118  was  of  an  approved  pattern,  and  that  the  same  waa 
not  out  of  Older.  On  the  contrary,  it  was  proved  by  the  defendant's  master 
mechanic  that  the  diamond  stack,  the  style  then  in  use  upon  the  Erie  road* 
had  been  used  for  years  upon  the  defendant's  road;  that  engine  No.  113  had 
what  is  known  as  an  "extension  arch."  having  a  large  netting  with  12-32  of 
an  inch  meahes.  It  was  claimed  that  the  larger  meshes  were  need  in  the 
extension  arch  so  as  to  gel  better  draft,  and  that,  aside  from  the  question  of 
preventing  the  escape  of  cinders  and  sparks,  the  extension  smoke-stack  was 
as  good  as  any  in  use  at  that  time.  This  may  well  be  conmded,  and  yet  the 
defendant  Is  not  relieved  from  responaibility.  O^IfeUl  v.  Hailroad  Co.,  115 
N.  y.  579-583,  22  N.  E.  Rep.  217;  Bedell  v.  Hnilrond  Co.,  44  N.  T.  867. 
Severn  witnesses  testified  to  the  fact  that  this  engine  No.  113  bad  caused 
■everal  fires  in  that  vicinity  in  the  spring  precetling  the  time  in  question. 
Indeed,  the  character  of  this  particular  engine  tor  causing  fires  was  well 
known  In  tbi^  region,  and  in  a  specially  dry  time  it  appears  to  have  been 
wttb  a  feeling  of  relief  on  the  part  of  the  farmers  when  she  had  passed  with- 
out causing  or  threatening  any  injury  to  their  property.  The  preponderance 
of  the  evidence  is  clearly  in  favor  of  the  plaintiffs  contention  tliat  the  lo»  of 
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hi8  property  was  caused  directlj  by  the  fire  communicated  by  the  d^Etaidaat's 
-engine,  either  tbroagh  defective  construction  or  tliroagh  carelest  opmtiioa. 
Toe  Judgment  and  wder  appealed  from  abonld  be  alOrmed. 

Dwiaws,  P.  J.|  concurs.   Cobi-ett,  J.,  not  sitting. 


(9upr€me  Court,  Generai  Term,  Flnt  DtpartiMnt  Ootobw  84, 1890.) 
Dhomr  un>  Dtbthibutioh— Taxatioit  or  Lbgaoikb. 

Under  ths  New  York  statutFe  taxing' oollateni  inberitanoea,  (Law*  I88S,  o.  488,) 
the  Board  of  Foreign  Miasions  of  tbe  Presbyterian  Charcb  is  Bubjeot  to  taxation  on 
a  legacy.  It  not  beinir  exempted  by  provisions  of  its  charter,  or  zalUng  wUhin  any 
of  tbo  exemptiooB  of  tbe  act. 

Appeal  from  surrogate's  court*  Xew  York  county. 

This  is  an  t4)peal  hy  the  people  and  the  comptroller  of  the  city  and  county 
of  Kew  York  from  an  urder  directing  the  executors  of  the  estate  of  Henri- 
etta A.  Lenox  to  pay  $2,500  to  the  Boatd  of  Foreign  MiaslonB  of  tbe  Vteshf- 
terian  Church  of  the  tlnited  States. 

Argued  before  Van  Buunt,  F.  J.,  and  BBij>Y  and  Daniels,  JJ. 

John  R.  Fellotos,  Diet.  Atty.,  (BtnJ.  F.  Doa  Pasaost  of  counsel,)  for  appel- 
lants. Hamilton  Odell,  for  respondents,  exeenton.  /oA»  B,  Parmtna, 
for  respondent,  Board  of  Foreign  Missions. 

Daniels,  J.  Tbe  testatrix  by  her  will,  wbicfa  has  been  duly  admitted  to 
probate,  bequeathed  the  sum  of  $50,000  to  the  Board  of  Foreign  Missions,  tba 
petitioner  in  this  proceeding.  The  sum  of  S47.500  of  the  legacy  baa  Iwea 
paid  to  the  board,  bat  the  residue  was  withheld,  under  tbe  authority  of  chap- 
ter 4^  of  tbe  Laws  of  1885,  for  the  payment  of  tbe  colbiteral  Inheritance 
tax.  Tbe  board  considered  that  to  be  unauthorized,  and  petitioned  the  surro- 
^te  to  direct  the  payment  to  it  of  this  residue,  and  on  the  bearing  of  the  pe- 
tition an  order  was  made  directing  that  payment,  and  it  is  from  that  order 
that  the  appeal  has  been  brouglit,  and  it  rests  wholly  upon  the  question 
whether  tbe  legacy  wns  liable  to  tbe  payment  of  this  tax.  The  first  section 
4>f  tbe  act  has  exempted  certain  devises  and  bequests  from  the  payment  of 
tbe  collateral  inheritance  tax,  made  payable  by  its  provisions.  Among 
these  are  "the  societies,  corporations,  and  institutions  now  exempted  by  law 
from  taxation."  And. if  the  petitioner  was  not  exempt  from  taxation,  then 
its  legacy  was  liable  to  pay  this  tax;  and  the  orderof  the  sfirrogate,  directing 
the  payment  of  the  amount  to  tbe  board,  was  made  without  authority.  The 
board  was  incorporated  by  chapter  187  of  the  Laws  of  1862.  But  tbia  act 
■did  not  exempt  it  from  taxation,  and  its  claim  to  each  exemption  must  de- 
pend upon  tbe  general  statutes  of  the  state.  The  exemptions  which  have 
been  thereby  declared  are  contained  In  1  Rev.  St.  (6th  Ed.)  p.  932»  §g  5-16. 
Those  relating  to  colleges,  seminaries  ol  learning,  and  religious  organizations 
are  contained  in  subdivision  8  of  section  5,  as  that  has  been  amended  by  chap- 
ter 397  of  tbe  Laws  of  1883.  But  this  subdivision,  as  it  baa  been  amended, 
does  not  Include  the  ease  of  the  petitioner.  It  is  expressly  restriclf^l  to  tbe 
creation  of  other  and  different  exemptions.  Nor  isthep^tioneroxemptfrom 
taxation  under  subdivision  7  of  that  seotion,  exempting  corporatlona  not 
made  liable  to  taxation  on  their  capital  by  tbe  fourth  title  of  the  same  idkap- 
ter.  That  subdivision  was  considered  and  construed  in  the  case  of  Catlin  v. 
Truatees^  etc.,  IIS  N.  T.  133. 20  N.  E.  Uep.  864;  and  the  constnicUon  thea 
given  to  it  limited  it  to  certain  bn.sineas  and  stock  corpocotlons,  excluding  all 
tliose  of  the  description  of  the  petitioner.  Under  neither  of  these  pnyviaiona 
has  this  board  been  exempted  from  taxation,  and  no  other  bu  been  made 
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whldi  exemption  from  taxation  has  been  ncured  to  It  Consequentlj  it 
BBBt  foliow,  from  the  general  provision  declaring  all  lands  and  personal  es- 
tate liable  to  taxation  which  have  not  been  afterwards  exempted,  (1  Bev.  St., 
6th  £d.,  p.  981.  §  1, )  that  this  legacy  was  liable  to  the  collateral  tax  mentioned  in 
the  flrft  section  ot  the  act  of  1885.  The  order  should  therefore  tw  revened. 
with  910  oosta,  and  the  disbursements.  All  conour. 


(Supnme  CowrU  Oeneral  Term,  FIrrt  Deportment.  Ootober  94.  ISM) 

XtoCnn  AND  DiBTBIBUnOK— TiX&TION  OF  Lboaotxs. 

Under  the  New  fork  statute  taxing  collateral  Inberitauoes,  (Laws  1886,  o.  488,) 
the  Board  of  Hmne  MUaloos  ot  the  Unit«d  States  FreabTteriaa  Churoh  is  snlrieot  to 
taathn  eo  a  Iwactr.  it  not  being  exempted  by  proTfaions  of  its  abarter,  or  xalllns 
within  any  of  tSe  exemptions  of  bhe  act 

Appeal  from  surrogated  court,  Kew  York  county* 

This  is  an  appeal  bj  the  people  and  the  comptroller  of  the  city  and  county 
of  Kew  York  from  an  order  directing  the  executors  of  Henrietta  A.  Lenox 
to  par  92,500  to  the  Board  of  Home  Missions  of  the  Presbyterian  Church  of 
the  United  States. 

Ai^ued  twfore  Yan  Bbunt,  £*.  J.,  and  Brady  and  Daniels.  JJ. 

John  H.  FMovMt  Dist.  Atty.,  {Benj.  F,  Dob  Paasot,  of  counsel,)  for  ap- 
pellant. Hamilton  Odell,  for  respondents,  executors.  John  B,  Panontt 
tv  rapondentt  Board  of  Home  Missions. 

Danieia  J.  The  Board  of  Home  Missions  of  the  Presbyterian  Church  of 
the  United  States  was  created  a  corporation  by  chapter  287,  Laws  1872,  bnt 
the  act  did  not  exempt  it  from  liability  to  taxation  under  the  general  laws  of 
the  state.  A  legacy  of  ft50.000  was  given  to  this  t>oard  by  the  will  of  the 
testatrix,  Henrietta  A.  Lenox,  and  the  executors  paid  the  sam  of  647,500  of  the 
amount  to  the  board,  reserving  the  residue  for  the  collateral  inheritance  lax. 
The  boitrd  considered  that  to  be  anauthorited,  and  petitioned  the  enrrogate 
for  an  order  directing  the  payment  to  it  of  this  reserved  amount;  and  the 
snrr^^ate  made  the  order  from  which  the  appeal  has  t>een  brought,  This 
board  baa  not  been  exempted  from  taxation  by  any  law  of  the  state.  In  that 
respect  it  stands  precisely  as  the  Board  of  Fordgn  Mtoslons  does,  wliose  case 
haabeen  already  examined,  {ante,  310,)  and  fiffthereasons  then  ^ven.theotder 
made  on  the  appllcaUon  of  ttds  board  should  be  reversed,  with  flOeoeta,  and 
the  disbaraements.  All  concur. 


Pmom.K  «o      Bbo(w  o.  MaoLxah  et  al.,  Folioe  Gommisslonera. 

taupnme  Court,  Oensrol  Termt  Flint  Departmmu  Oetober  H,  1890.) 

MunotPAi.  CoarOBATioirB^RucoTAx.  or  Poliokiuh. 

DiemlBsal  of  an  otBcer  by  the  police  commlaaloners  on  the  ground  that  he  was  so 
tntoxtcated  as  to  be  nnnt  far  daty  cannot  be  distorbed  on  certiorari,  where, 
npon  the  whole  erldence,  a  Jury  might  very  well  have  come  to  the  condualon  thai 
relator  was  Intoxicated. 

Certiorari  to  review  the  dismissal  of  the  relator,  Daniel  Brooks,  from  the 
police  force  of  the  city  of  New  York. 

The  charge  against  relator  was  conduct  unbecoming  an  officer,  the  spec- 
iOcation  Ijeing  that  he  was  so  much  under  the  influeoce  of  liquor  a^  to  be  aOf 
fit  for  duty  during  his  tour  of  patrol  duty. 

Argued  before  Yah  Bkunt,  P.  J.,  and  Bbadt  and  Daniels.  JJ. 

LtmiM  J,  Grant,  for  relator.   John  J.  Delany,  for  respondent. 


In  re  Board  of  Hohb  Missions. 
In  re  Lenox's  Estate. 
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Tan  Brttht.  P.  J.  There  Is  no  ground  shown  by  this  record  for  interfer- 
ing with  the  determination  of  the  respondents.  The  officer  was  charged  with 
conduct  unbecoming  an  officer. — being  Intoxtcated.  Various  witnesses  were 
examined  to  sustain  the  charge,  a  sergeant,  sereral  roundsmen,  and  a  police 
surgeon,  all  of  whom  saw  the  relator,  and  were  of  the  opinion  that  the 
lator  was  under  the  influence  of  liquor,  and  unfit  for  duty.  For  the  relator* 
his  family  physician,  some  patrolmen,  and  a  citizen  were  examined,  and  their 
evidence  tended  to  sliow  tliat  he  was  subject  to  Qts,  and  that  his  condition 
may  have  been  caused  by  an  attack  of  the  disease  to  which  he  whs  subject. 
This  testimony  was  strengthened  by  tlie  fact  that  but  one  of  the  witnesses 
who  had  testlUed  that  he  was  intoxicated  thought  that  be  smelled  any  liquor 
upon  his  breath;  but  this  fact  did  nut  overthrow  their  testimony.  In  fact, 
not wlttistan ding  this  fact,  upon  the  wliole  evidence,  a  jury  might  very  well 
hare  come  to  the  conclusion  that  the  relator  was  under  the  influence  liquor. 
Under  these  circumstances  the  finding  of  the  police  commissioners  is  final, 
and  cannot  be  disturbed.  The  judgment  should  be  affirmed,  and  the  writ 
dismissed,  with  costs.   All  concur. 


(Supreme  Court,  OenarcU  Term,  First  Department.   October  24, 18B0.) 

TlOATtOH  or  ATTAOmnCKT— BbIHSTATKHEXT— KBSTITUTIOItBT  JUNIOH  LiBH  CHroiTOB. 

Where  an  attachment  ts  vacated  on  the  motion  of  a  jnnior  lien  creditor  on  the 
attached  proper^,  and  the  sheriff  pays  such  creditor  the  proceeds  of  the  attached 
property  in  satlsfactioa  of  bis  lien,  such  creditor  cannot  be  compelled  to  make  res- 
titution to  the  atlachmeot  creditor  of  the  amoant  so  received  on  rerersal  of  the  or- 
der vacating  the  attachment.   Af&rming  ante,  7. 

Appeal  from  special  term,  New  York  county. 

Action  by  Theodore  Hael>ler  against  Elijah  Meyers  and  J.  Harby  Moses. 
Defendants  demurred  on  the  ground  that  the  complaint  did  not  sliate  facts 
sufficient  to  constitute  a  cause  of  action.  Van  Bbunt,  P.  J. .sustained  the  de- 
mnrrer.  Forreportof  proceedingsHtspecialterm.seeante.?;  and,  for  former 
litigation,  see  4  If.  T.  Supp.  873;  9  N.  Y.  Supp.  725;  22  N.  £.  Hep.  167. 

Argued  before  Bbady  and  Daniels,  JJ. 

JtariilUlU  P.  Stafford,  for  appellant.   M.  H.  Cardozot  for  respondent. 

fiiUDT.  J.  Aside  from  the  reasons  given  by  the  presiding  justice,  ^anCe,  7.) 
It  may  be  said  that  the  plaintiffs'  duty,  if  they  hoped  to  protect  their  ilen  by 
a  successful  appeal,  retiaired  a  stay  of  proceedings  for  which  application 
should  have  been  made,  and  which  would  doubtiesa  have  been  granted.  The 
plaintiffs  and  defendants  were  both  lienors,  the  right  of  each  dependent  upon 
the  validity  of  the  attactiment  by  which  the  lien  was  created,  and  both  sub- 
ject to  such  disposition  of  it  as  might  be  made  by  the  courts.  When  the 
plaintiffs'  attachment  was  set  aside  tlie  defendants  toc^  priority, — Indeed,  of 
all  the  remaining  attachments,  if  there  were  any, — and  it  became  the  duty  of 
the  sheriff  to  pay  the  money  to  tliero.  They  did  nut  receive  money  which  be- 
longed to  the  plaintiffs,  Inasmuch  as  their  supposed  lien  was  declared  worth- 
less. It  was  the  money  of  the  judgment  debtor  which  they  received,  and  to 
which  they  were  entitled  by  the  law  as  then  declared.  There  is  no  provision  uf 
law  by  which  an  attacliment  discharged  by  competent  authority  can  be  re- 
vived by  the  reversal  of  the  judgment  destroying  it.  with  all  Its  primitive 
advantages  intact.  The  subsequent  attaching  creditor  does  no  wrong  in  ao> 
cepting  the  money  under  sucli  circumstances.  He  avails  himself  of  the  law 
aa  declared,  the  result  of  which  might  be  prevented  by  the  diligence  of  the 
defeated  attaching  creditor,  in  obudning  a  stay  of  proceedings,  as  alreB4y 
•nggested.   The  Judgment  appealed  from  should  be  affirmed,  with  coats. 


Haeblbb  e.  Meters  et  ai. 
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In  re  Bomainb*s  EerATB. 


{Suprmne  Court,  QenercU  Term,  First  DevarUnenU  October  34,  ISW.; 

DWOBHT  AKD  DlSTEIBUTIOM — Z]n!IBBITl.HOB  AVD  IiEOAOT  TaXM— NOK-BMlDSim. 

Laws  Y.  1B85,  a  4S8,  as  amended  by  Laws  N.  Y.  18S7,  o.  718,  so  as  to  provide 
that  "all  property  which  shall  pass  by  will  or  by  the  Intestate  laws  of  the  state 
from  any  person  who  may  die  seised  or  possessed  of  the  same  while  a  resident  of 
this  state,  or,  U  mdt  decedent  was  not  a  reaideDt  of  this  state  at  the  time  of  death, 
which  property  or  any  part  thereof  shall  be  within  this  state, "  to  any  person  other 
than  certain  relatives  and  others  designated,  shall  be  sobject  to  tax.  Beld,  that 
personal  property  within  the  state,  of  a  non-resident  decedent.  Is  liable  to  the  tax, 
notwitbstanuDg  tiie  general  mle  that  the  •Itui  of  personal  pn^iertj  Is  the  domitdlo 
of  lAw  owner. 

Appeal  from  snrrogate^a  court*  New  York  ooanty. 

AppltfMtlOD  hj  the  district  Httorney  for  the  auessment  of  a  tax  on  oollat- 
eral  Inheritances  in  the  estate  of  W'ortliington  Bomaine,  deceased.  From  tba 
orders  of  tixe  aarrogate  making  such  assessment,  the  administrator  and  col- 
■ateral  next  of  kin  of  Itomaine  appeal. 

Arsaed  before  Van  Bbuztt,  P.  J.,  and  Bradt  and  Dakiels,  JJ. 

Sobert  L.  R^fteld,  for  appellants.  John  H.  Fellovn,  Bist.  Attj.,  {B«i^. 
V.  Dot  PtmoSt  Asst.  Dist.  Attj.,  of  counsel,)  for  respondent. 

Bbabt,  J.  Komalne,  the  decedent,  died  Intestate  In  Virginia  In  1888.  He 
left  no  wife  or  children.  His  domicile  was  in  Virginia.  He  lert  property  in 
this  state  which  was  claimed  to  be  subject  to  taxation,  and  upon  which  a  tax 
wtis  imposed  and  asttesaeU.  Fart  of  the  property  consisted  of  bonds  and 
stocks,  and  was  contained  In  a  safe  or  deposit  tx>x  and  vault  rented  by  the 
decedent  from  the  Stuyvesant  Safe-Deposit  Company  in  Che  city  of  New  York. 
The  tax  was  Imposed  under  cliapter  483  of  the  I^ws  of  1885,  as  amended  by 
chapter  718  of  the  Laws  of  1887.  The  act  of  1885,  presenting  tlie  question 
herein  to  be  discussed,  is  as  follows:  **  After  the  passage  of  this  act,  all  prop- 
erty which  shall  pass  by  will  or  by  tlie  intestate  laws  of-  this  atiU«  from  an^ 
person  who  may  die  seised  or  possessed  of  the  same,  while  being  a  resident  of 
the  atate^  or  which  property  shall  be  within  this  state***  etc.  The  alteration 
made  hy  the  act  of  1887,  to  which  reference  has  been  made,  was  accomplished 
by  the  Insertion  of  a  danse  after  the  words  "while  a  resident  of  this  state, 
w,**  as  follows:  "If  such  decedent  was  not  a  resident  of  this  state  at  the  time 
of  his  death."  Under  the  act  of  1886,  which  was  considered  in  tl^  depart- 
ment In  Ba  Tularu,  (who  was  a  lesident  of  the  state  of  New  JerBe7,)4  N.  Y. 
Snpp.  86i  which  Is  a  kindred  case,  it  was  determined  that  the  property  ot 
the  dec«ued  waa  not  subject  to  the  tax  provided  for,  inasmudi  as  it  had  nei- 
ther passed  hy  will,  nor  by  the  intestate  laws  ot  thia  state,  and  had  not  been 
tranuerred  li^  deed,  grant,  sale,  or  gift,  but  had  passed  by  the  Intestate  laws 
oC  the  state  of  New  Jersey  although  aitnated  in  this  state, — a  case  not  within 
the  language  nor  the  spirit  of  the  stiitute.  And  it  was  sabsequently  held,  in 
B9  Bmton,  113  N.  Y.  174,  21 N.  £.  Bep.  87,  that  property  within  this  state 
which  passed  by  will  or  intestacy  from  a  non-resident  decedent  to  collateral 
rdativea  or  strangers  was  not  taxable  under  the  act  of  1885;  and  It  would 
■eem,  prior  to  Its  amendment  in  1887,  that  the  act  of  1885  applied  only  to 
property  so  passing  from  any  person  who  may  die  seised  or  possessed  of  the 
same,  while  being  a  resident  ot  the  state,  and  to  property  within  the  state 
owned  Vy  a  lealdent,  and  transferred  inter  vlcos  to  take  effect  after  tlie  deatdi 
of  the  transferrer.  This  decision  was  made  by  a  dirided  court.  Judge  Finch 
concurred  with  Judge  DANrtntTH,  who  wrote  the  dissenting  opinion,  and  In 
which  Uw  learned  dissenting  judge  Insisted  that  the  manifest  purpose  of  the  act 
of  1885  was  that  property  within  this  state,  belonging  to  a  decedent  who  was  a 
Don-resldent  at  the  time,  should  be  taxed  under  its  provlsiona.  And  it  is  aatd  in 
the  dissenting  opinion:  "It  is  conceded  by  the  learned  counsel  fbr  the  ai^- 
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lant  that  the  conf  nsion  ttionsht  to  be  apparent  in  the  words  of  this  act  Is  cured 
by  the  mandatory  act  of  1887  already  mentioned."  The  learned  Judge  tfaen 
refers  to  the  corresponding  features  contained  in  that  statute,  and  parUcularly 
to  the  words,  "If  such  deoKlent  was  not  a  resident  of  this  state  at  the  time 
of  death, "  and  says  that  they  supply  by  explicit  designation  what  was  implied 
In  the  former  act,  and  facilitate  the  Interpretation  of  other  clauses,  althungh 
he  thought  them  superfluous.  The  learned  surrogate  in  deciding  this  cMse 
regarded  the  foundation  of  the  argument  of  the  learned  oounsel  tor  the  ad- 
ministrator as  a  legal  fiction,  namely,  that  the  property  sought  to  be  sub- 
jected to  the  tax  attends  the  owner,  and  has  its  situs  at  his  domicile,  and 
«xpre88ed  the  view  that  the  general  rule  as  to  the  siUu  of  personal  property 
«onld  not  be  disputed,  but  must  give  way  In  all  cases  where,  as  saM  by  the 
court  of  appeals  in  Re  Smtont  supra,  there  Is  something  ia  the  policy  of  the 
atatute  or  its  knguiige  which  shows  a  different  legislative  intent,  and  then 
suggests  that  the  policy  of  tlie  statute  of  this  state  imposing  a  succession  tax 
upon  property  which  was  within  the  state  of  a  person  resident  ox  non-resident 
thereof  at  the  time  of  his  death,  seemed  wholly  opposed  to  this  rale;  and  this 
view  Is  r^arded  as  unanswerable.  In  the  concluding  opinion  of  Axtmkws, 
J.,  is  Us  Snston,  supra,  he  declared  that  the  Laws  of  16b7  so  tunended  the  act 
«f  1885  as  to  subject  to  its  operation  the  property  within  this  state  of  a  non- 
resident decedent,  and  that  the  amendment  furnished  some  evidence  that  prior 
thereto  the  proper  construction  ot  the  section*  according  to  the  understanding 
of  the  legislature,  did  not  Include  within  Its  operation  such  property.  What- 
ever  may  have  been  the  view  entertained  by  the  courts  of  the  provisions  of 
the  act  of  1885.  there  is  no  doubt,  so  far  as  expreraed  by  the  opinion  of  the 
court  of  last  resort  in  He  BTiston,  that  the  amendment  of  1887  subjected  prop- 
erty within  the  state  of  a  non-resident  decedent  to  the  lax  provid^  for  by  the 
acts  under  consideration.  The  Action  to  which  tlie  learned  surrogate  made 
reference  In  his  opinion  was  one  discussed  by  Judge  Andrews.  It  was  looked 
upon  as  one  subject  to  the  policy  of  the  statute  or  its  languHge,  which  showed 
a  legislative  intent  to  destroy  it.  which  wasclearly  done  In  ttiat  statute.  The 
language  of  the  act  of  1887  seems  so  denrly  Lo  embrace  the  property  of  anon- 
resldent  decedent  in  tliis  state  at  the  time  of  his  death  that  no  controvemy 
can  be  well  maintained  with  regard  to  it.  It  therefore  applies  to  property 
within  this  state  of  a  noo-resldent  decedent,  and  subjects  it  to  a  tax.  For 
this  reason  the  order  appealed  from  should  be  affirmed,  with  910  coats  and 
disbursements.   All  concur. 


Fboflb  0.  GiTT  or  Buffalo. 

(Supreme  Court,  QmeraX  Ttrm,  syth  Depattmmt.  October  S8, 1890.) 

XmnoiPAi.  Bmplotbs— Wbxbxt  Patmbitt  or  Waoxb. 

Laws  T.  1S90,  c.  888, 1 1,  requiring  mnnlcipal  oorporaUona  to  pa;  we^y  ^eaeh 
and  ever;  employe  eogsged  In  Its  basineBS  tha  wages  earned  by  snoh  emptoye  to 
within  six  days  of  the  date  of  auoh  payment, "  was  not  intended  to  apply  to  «  oierk 
In  the  mayor's  offloe.  the  secretary  ud  tMBsorer  of  the  park  commlssloaei^  a 
member  ox  the  Are  department,  a  xdioolrteacher,  and  a  patrolman  tm  the  pwoa 
foroe. 

Case  snhmitted  on  agreed  statement. 

Argued  before  Dwioht.  F.  J.,  and  Macoubba  and  Corlktt,  JJ. 

John  T,  JJIoDotufugA,  tor  the  People.  Franh  C.  Zau/fhlin,  for  d^endant. 

Maooiiber,  J.  The  submission  to  this  court,  made  In  pursnance  of  the 
provisions  of  the  Code  of  Civil  Procedure,  is  for  the  purpose  of  obtaining  a 
judicial  construction  and  applicatlou  of  chapter  388,  Laws  1890,  entitled  "An 
act  to  provide  weekly  payments  of  wages  by  corporations."  By  the  terms  of 
the  agreement  of  submission, if  the  plaintiffs  prevail,  there  should  be  a  recov- 
ery of  five  penalties  of  610  each  against  the  defendant,  by  reason  of  the  fail- 
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1IT0  and  D^^dct  of  the  city  of  BuiFalo  to  pay  Woddy  the  compeoaatioB  «arned 
between  September  1  and  23,  1890,  by  John  G.  Qoshleaki,  a  elerk  in  the 
mayor's  office;  by  (Jeorge  H.  Selkirbt  tecretaryand  treasurer  of  the  park  com- 
misaloners;  by  John  H.  Brewster,  a  member  of  the  fire  department  of  the  city 
of  Buffalo;  by  George  H.  Stowitta,  a  sebool-teacher;  and  by  Michael  Collins, 
a  patrolman  on  the  police  force.  So  much  of  section  1  of  the  act  In  question 
BS  IB  material  to  this  bearing  is  aa  follows:  "Ever>'  manufacturing,  mining  or 
qoanying.  lumbering,  mercaatile,  railroad,  surface,  street,  electric,  and  ele- 
vated railway,  (except  ateam  surface  railroads,)  steam-boat,  telegraph,  tele- 
phone,  and  municipal  corporation,  and  every  Incorporated  express  company 
and  water  company.  ehaU  pay  weekly  each  and  evexy  employe  engaged  in  its 
bustneas  the  wages  earned  by  such  employe  to  within  six  days  of  the  date  of 
such  payment"  The  people  claim  that  each  and  every  one  of  the  Qve  per- 
sons above  mentioned  was  and  is  an  employe  of  the  muniuipal  corporation 
known  as  the  "City  of  BufTalo,"  whose  salaries  were  wages  earned,  and  that 
each  of  them  was  and  is  entitled  to  be  paid  his  wages  weekly,  in  pursuance 
of  the  provisions  of  said  act  On  the  other  hand,  the  city  of  Buffalo  claims 
that  each  of  aald  persons  was  not  and  is  not  an  employe  of  said  city  within  the 
meaning  of  the  statute;  that  the  salary  of  each  of  such  persuns  was  not  wa^^es 
within  its  meaning;  and  generally  that  the  weekly  payment  law  is  not  applica- 
ble  to  persons  occupying  such  places.  The  principle  which  is  to  control  us  in 
the  interpretation  or  construction  of  this  law  is  the  intention  of  the  legislature  in 
puaing  the  same,  to  be  ascertained  from  the  language  of  the  act,  and  also 
from  the  causa  or  necessity  of  making  the  statute.  A  strict  and  literal  inter- 
pretation is  not  always  to  be  adhered  to  where  the  case  is  brought  within  the 
intention  of  the  makers  of  the  aUitute,  although,  by  a  technical  interpreia- 
tiun.  it  is  within  its  letter.  It  is  the  spirit  and  purpose  of  the  statute  which 
are  to  be  regarded  by  us.  The  law  should  be  so  construed  as  to  carry  out  the 
legislative  intent,  even  though  such  construction  be  contrary  to  the  literal 
meaning  ot  some  of  the  words  used  thereia  People  v.  Xcjoom&e,  99  N.  Y. 
4Q,  1  K.  £.  Bep.  599.  Not  much  need  be  said  In  regard  to  tlie  word  "  wagoa** 
need  In  the  title  and  body  of  the  act;  for  if  the  statute  had  not  used  the  word 
"employe,"  thus  connecting  the  word  "wages"  with  a  person,  in  many  in- 
stances, above  the  grade  of  a  laborer,  the  people  of  this  state,  through  its 
fa<^ocy  inspector,  would  probably  not  have  sought  a  dechiion  of  the  court 
upon  theee  questions.  Tliere  is  do  doubt  but  the  woi-d  "employe"  is  often 
used  in  a  sense  much  in  enlargement  of  tiie  words  "servant)  workman,  or 
labCHer.**  The  only  attempted  legislative  deSnition  of  tlie  word  which  I  liava 
been  able  to  find  is  contained  in  the  report  of  the  commissioners  of  the  Code 
in  submitting  to  the  l^slature  an  act  entitled  "The  Civil  Code,"  In  the  year 
IHti.*),  bot  which  never  has  been  enacted  iutoa  atatirte.  The  commissioners 
there  make  the  following  definition:  "Sec.  1004.  The  contract  of  employ- 
ment is  a  eontxact  by  which  one  who  Is  calted  the  '  employer '  engages  an- 
other, who  is  ealled  the  <  employe,'  to  do  something  for  the  benefit  of  the  em- 
ployer or  of  a  third  person."  The  commissioners,  in  a  note,  aay  that  the 
scope  of  the  whole  chapter,  beginning  with  the  above-quoted  proviaion,  la  not 
intended  to  be  i^nfined  to  servants,  but  includes  factors,  brokers,  carriers, 
agents,  and  all  similar  classes  of  peraoos.  Among  lexicographers,  the  defini- 
Aon  given  by  Prof.  Whitney,  in  the  Century  Dictionary,  of  the  word  "em- 
ploye," seems  to  me  to  be  the  most  lucid  and  comprehensive.  It  is  as  follows: 
"One  who  works  for  an  employer.  A  person  working  for  a  salary  or  wages: 
applied  to  any  one  working,  bot  usually  only  to  clerks,  workmen,  laborers, 
etc,  and  bat  rarely  to  the  higher  otficera  of  a  corporation  ox  government,  or 
to  domestio  servants,  as  the  employed  of  a  railroad  company. "  That  the 
word  may  have  different  meanings  in  different  connections  admits  of  no 
doubt.  The  principle  enaneinted  by  Home-Tooke,  in  his  "Diversions  of 
Puiitlf."  that  a  wwd  liu  "one  meaning  and  one  only, "  has  no  application  ia 
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cases  arising  In  statutw  where  construction  or  Interpretation  is  reqnired.  ex- 
cept, perhaps,  in  scientific  matters.  Worcester,  in  the  preface  to  his  diction- 
ary, says:  "Though  there  may  be  found  in  Johnson's  Dictionary  many  in- 
stances in  ^hich  a  distinction  is  made  where  there  is  little  or  no  difference, 
yet  the  principle  attited  by  Horne-Tooke  that  a  word  has  *  one  meaning  and 
one  only'  cannot  be  admitted  without  numerous  exceptions.  Talie,  for  ex- 
ample, some  very  common  words:  •  •  •  The  nouns  'law,*  'letter,' '  line,' 
*po8t;'  though  the  different  sense  in  wblcli  these  words  are  nsed  may  be.  In 
some  measure,  fn  accordance  with  one  original  meaning  of  eacli,  yet  a  single 
definition  of  each  of  the  words  would  affoM  but  very  iiuulequate  explanation. 
The  original  or  etymological  meaning  of  many  words  has  become  obsolete, 
and  they  have  assumed  a  new  or  more  modern  meaning;  many  which  retain 
their  etymological  meaning  have  other  meanings  annexwl  to  them;  many  have 
both  a  literal  and  metajihorical  meaning;  and  many  both  a  common  and  tech- 
nical meaning. — all  which  need  explanation." 

The  primary  general  sense  of  a  word  often  ramiSes  into  different  senses, 
H8  WebstOT  illuBtratea  in  the  preface  to  his  dictionary.  He  says,  in  substance, 
that  by  attention  to  the  different  uses  and  applications  of  the  word  we  becume 
abl«»  In  most  cases,  to  arrive  at  a  satisfactory  explanation  of  tlie  manner  in 
which  the  same  word  comes  to  be  used  with  different  signiflcatlons.  Prof. 
Whitney  says  that,  **l>oth  historically  and  with  regard  to  present  usage,  it  is 
impossible  to  draw  a  hard  and  fast  line  between  the  two  siites  of  words  used 
in  our  language,  either  with  respect  to  the  words  or  to  their  individual 
senses."  It  may  be  broadly  stated,  therefore,  that  the  word  "employe,"  as 
used  in  the  body  of  this  statute,  standing  by  itself,  without  words  of  limita- 
tion, is  BufBcient  to  Include,  not  only  persons  engaged  in  manual  labor,  such 
as  servants  and  laborers,  but  also  such  as  may  be  employed  otherwise,  as 
was  well  held  in  the  case  of  ffumejf  v.  Railway  Co.,  58  N.  Y.  358,  where, 
under  an  order  and  Judgment  of  this  court  requiring  the  receiver  to  pay  tlie 
laborers  and  employes  of  the  company  for  labor  and  services  actually  done  in 
connection  witli  that  company's  railway,  the  compensation  of  Jeremiah  S. 
Blauk,  a  lawyer,  was  held  to  be  payable  by  the  assignee.  In  that  case  Chief 
Justice  Chuboh  says:  "Itlsqnite  as  rational  to  believe  that  the  intent  was  lo 
include  as  to  exclude  the  debt  of  tlie  claimant.  Debts  for  materials  and  sup- 
plies were  protected,  and  why  may  we  not  suppose  that  the  dalmant^s  demand 
was  regarded  to  be  as  just  and  equitable  as  those,  especially  under  the  dr- 
cumstances  referred  to?  The  mortgage  creditors  received  what  they  regarded 
a  great  benefit  by  making  these  ooncesstoDs  in  the  immediate  appointment  <d 
the  receiver,  and  the  order  should  be  liberally  construed  In  favor  of  creditors 
who  are  presumed  to  have  assented  to  them,  and  relied  upon  them  tor  the 
payment  of  their  debts."  Jadge  Allbh,  in  the  same  ease,  says:  "loUwab- 
senoe  of  any  intent  apparent  on  the  face  of  the  (Oder  to  discriminate  between 
different  cImsss  al  employes,  or  diff&rent  kinds  of  service,  the  court  cannot 
confine  It  to  a  single  cfass,  or  to  a  particular  service.  The  term  *  employe  *  is 
the  correlative  of  ■  employer,*  and  neither  term  has,  either  technlctUly'or  In 
general  use,  a  restricted  meaning  by  which  any  particular  employment  or 
service  Is  Indicated.  The  terms  are  as  applicable  to  attorney  and  client,  phy- 
sician and  paUent,  as  to  master  and  servant,  a  farmer  and  diiy  laborer,  or  a 
inastw  mechimlc  and  his  workmen."  But,  conceding  so  much  to  the  extent 
of  the  meaning  of  the  word  "employe."  It  brings  us  only  to  the  real  question 
In  Issue.  That  word  must  be  read  in  connection  with  the  word  "wages," 
oontaliwd  in  the  body  as  well  as  in  the  title  of  the  act.  The  woid  "wages" 
here  used  limits  the  meaning  of  the  word  "employe."  In  the  case  already 
dted  from  the  courtot  appean,  no  one,  while  conceding  the  correctness  of  the 
allowances  to  Mr.  Black,  would  say  that  such  allowances  were  wages.  The 
Statute  therefore  contains  within  itself  a  limitation  upon  the  meaning  of  ttio 
word  "  employe, "   The  case,  consequently,  as  presented  to  us.  is  not  whether 


Bap-Ot] 


PEOPLE  V.  CITY  OF  BCFFALO. 


817 


the  nlM7  of  an  emido^e  or  the  compensiitlon  of  an  emiiloye.  bat  wlwther 
Uie  wages  of  an  employe,  shall  be  paid  weefclj  or  not.  But  whatever  mean- 
ing may  be  lexically  imputed  to  the  word  "emploj-e."  and  whatoTor  differ- 
ences of  meaning  may  arise  when  the  wonl  ia  used  in  different  relations  and 
connections,  the  safe  mode  of  interpreting  the  word,  iis  ased  in  this  statute. 
Is  to  take  into  the  account  tlie  cause  for  the  passage  of  the  act,  so  far  as  it 
may  be  asoertained,  and  the  evil  80u;;ht  by  the  act  to  be  remedied.  This  stat- 
ute belongs  to  a  large  class  of  legislation  designed  for  the  promotion  of  the 
welfare  of  laborers  and  workmen,  and  may  be  classed  with  the  act  or  parliament 
of  38  &  89  Vict.  0.  90,  entitled  "Emplorero  and  Workmen  Act."  and  other 
Uke  statutes,  and  the  acts  of  our  own  legislature  for  the  Itinitation  upon  the 
employment  of  children  of  tender  age,  the  limitation  of  the  hours  of  labor, 
tbe  protection  of  laborers  under  the  acts  for  the  inspection  of  factories,  and 
nets  like  chapter  380  of  the  Laws  of  1889,  "  to  regulate  tbe  rate  of  wages  on 
public  works,  and  to  define  what  laborers  shall  beemployed  thereon."  In 
the  constraction  of  an  act  )^)assed  for  such  purpose,  we  are  not  to  adopt  the 
rule  of  a  atiict  construction,  as  is  done  in  the  case  of  penal  statutes  and  laws 
in  derogation  of  the  common  Inw.  although  it  is  ap|>arent  that,  in  one  aspect 
of  this  statute,  it  does  interfere  with  the  right  of  the  employer  to  make  a  bar- 
gain with  Ilia  employe  in  respect  to  the  time  of  payment  for  his  services. 
Nor  should  the  statute  be  loosely,  which  is  generally  called  "liberally,"  con- 
straed.  It  aliould  receive  that  interpretation  which  the  court  gave  to  the  act 
inv<^ved  in  the  case  of  Chamberlain  v,  TransportatUm  Co.,  44  N.  Y.  305; 
that  is  to  say,  fairly  to  cnrry  out  the  policy  which  the  statute  was  enacted  to 
promote.  If  the  words  used  are  not  explicit,  their  meaning  must  be  gathered 
from  the  occasion  and  necessity  of  the  law.  In  so  construing  the  statute,,  the 
reason  or  motive  upon  whicti  the  legislature  proceeded,  and  the  design  sought 
to  be  accomplished,  must  be  held  in  mind.  The  statute  should  be  construed 
In  accordance  with  tbe  nature  and  obvious  import  of  the  language  there  used, 
and  not  by  resort  to  subtle  and  forced  construction  for  the  purpose  either  of 
limiting  or  extending  its  operations.  CTiamberlatn  v.Tiansportatton  Co., 
mpra,  and  Waller  v.  Harris,  20  Wend.  565-561.  As  was  said  by  Judge 
Jewett,  in  Tonnele  v.  Hall^  4  K.  T.  144:  "Whenever  the  intention  can  be 
discovered.  It  ought  to  be  followed  with  reason  and  discretion  in  Its  construc- 
tion, although  such  construction  may  seem  contrary  to  its  letter."  Not- 
witlistanding  the  compreliensive  meaning  which  has  been  above  accorded  to 
the  word  "employi*.**  for  the  purposes  of  the  construction  of  this  statute,  yet 
the  statute  may  be  qualified  and  restricted  by  reference  to  other  parts  of  it, 
and  the  circumstances  and  facts  existing  at  the  time  and  to  which  they  relate. 
As  Judge  Allen  says,  in  the  case  of  Smith  v.  Petite,  47  N.  Y.  337:  **A 
literal  interpretation  of  words  in  moat  common  use,  and  having  a  well-defined 
meaning  as  ordinarily  used,  would  not  unfrequently  defeat  rather  than  ac- 
comptish  the  intent  or  the  party  using  them.  If.  in  reading  a  statute  in  con- 
nection with  other  statutes  passed  at  or  about  the  same  time,  a  doubt  exists 
ns  to  the  force  and  effect  tht<  leffitslAtiire  intended  to  give  to  particular  terms, 
that  is,  as  to  the  meaning  which  it  was  Intended  they  should  bear  and  liave 
in  the  connection  in  which  tiiey  are  used,  it  is  also  competent  to  refer  to  the 
circumstances  under  which  and  the  purpose  for  which  a  statute  is  passed,  to 
ascertain  tbe  intent  of  the  legislature.  The  ground  and  the  cause  of  tbe  mak- 
ing of  a  statute  explains  the  intent." 

Under  these  rules  of  construction  and  interpretation,  it  is  obvious  that 
this  act  was  intended  by  the  legislature  to  take  Its  place  among  others  for 
the  protection  of  laborers  and  workmen.  There  is  no  special  reason  ob- 
servable, either  from  the  act  itself  or  from  the  preceding  legislation  leading 
up  to  it,  why  the  license  clerk  in  the  mayor's  de|>artmeut.  in  tbe  city  of  Buf- 
falo, or  the  secretary  and  treasurer  of  the  park  commissioners  of  that  city,  or 
a  publie  school  teacher,  or  a  Areman,  or  a  patrolman  should  be  paid  otherwise 
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tban  in  accordance  with  the  terms  of  his  agreement  witli  his  respectlre  em- 
ployers. Not  one  at  those  persons  represents  a  class  asking  for  legislatioa  la 
its  behalf.  It  would,  therefore,  be  extending  the  statute  beyond  what  ap- 
pears to  ns  to  be  the  obvious  mettning  of  the  legislature  In  parsing  it,  to  ap- 
ply it  so  as  to  cover  the  cases  of  those  persons.  Very  little,  If  any,  aid  may 
be  afforded  In  the  constraction  of  this  statute,  in  order  to  show  Its  meaning 
and  application,  by  reference  to  other  statutes  pertaining  to  laborers,  except 
others  of  its  own  class  as  stated  above.  There  Is,  however,  a  series  of  oases 
having  a  bearing  upon  the  subject-matter  involved,  arising  under  chapter  40 
of  the  Laws  of  lUiii,  making  stockholders  of  corporations  liable  to  "Iftborers* 
servants,  and  apprentices"  of  the  corporation,  and  holding  tliat  sach  law  can- 
not be  extended  by  the  courta  to  clerks  and  contractors  and  other  persons. 
Beference  may  be  made  to  Kratuer  v.  Ruekel,  17  Hon,  463;  Cojffn  T.  Reytt- 
cid8,  37  N.  Y.  640;  HUl  v.  Spencer,  61  N.  T.  274;  and  Wak^eldY.  Fargo, 
90  N.  T.  213,— for  discussions  of  the  principle  that  an  act  manUpstly  designed 
for  the  protection  of  servants,  laborers,  and  apprentices  cannot  be  properly 
extended  by  construction  to  other  persons,  although  the  wwd  "serTant"  or 
"labwer,**  detached  from  the  connection  In  which  it  Is  used  In  the  statote. 
and  used  metaphoilcally,  is  broad  enough  to  Include  any  person  who  engages 
bis  senrices  to  another  for  compensation.  It  followa,  therefore,  that  Judg- 
ment most  be  ordered  tor  the  defendant  upon  tbe  snhmtelon.  AB  ooncar. 


(Supreme  Court,  General  Term,  FVth  DepartmenL  October  28, 1890.) 

1.  Kum  MXD  Skbtaxt— Dakokbodb  FaaiiiBBS-niroTioa  ov  Davaom 

Knowledge  by  a  loocnnotive  fireman  that  the  general  oondiUon  of  the  ttaok  waa 
rough  does  not  oharge  him  with  notice  that  tiia  uet  were  rotten,' w  that  the  naUa 
would  not  hold  the  rtkils  In  their  plaoe. 

I.  BMSiTaaa— LxABiuTiBa— iH/nar  to  Sbbtjiitt. 

Tli»  xeoelTer  of  m  r^lroad  company,  who  is  t^wratlng  the  road  la  the  umal  maa 
nar,  oannot  escape  UahUity  for  injaneB  to  his  empires  owing  to  the  employment  of 
an  inanffldent  tmmher  of  trackmen  to  keep  the  trade  la  good  re^r.  oa  the  grontid 
that  the  lack  of  ntfflclent  trackmen  was  owing  to  tbe  want  of  (ands  m  Ua  handa, 
the  Toad  waa  not  paying  rnnniiifc  azpenaaa. 

Appeal  from  circnit  court,  Allegany  county. 

Action  by  Ellen  S.  Graham  as  administratrix,  etc.,  against  George  B.  <%ap> 
man,  receiver  of  the  Lackawanna  &  Pittsburg  Bailroad  Company.  There 
vas  a  verdict  for  plaintiff,  and  from  the  Judgment  entered  tliereon  defandank 
appeals. 

Argued  before  Dwioht,  P.  J.,  and  Macombbr  and  Oorlbtt,  JJ. 
Jfimik  a.  Bmith,  tor  iqipellant.  Hamilton  Ward,  for  respondent. 

Maoohbieb,  J.  This  action  waa  brought  for  the  negligent  killing  of  the 
plaintiff's  intestate  while  in  the  employ  of  Uie  defendant  as  locomoUre  fire- 
man, by  the  derailment  of  the  engine,  on  tbe  24th  day  of  Febriiaty,  1886. 
ETtdenoe  was  given  tliat  the  derailment  was  caused  by  the  tipping  orer  of 
ttw  ndl,  the  ties  being  rotten,  so  tliat  the  nails  would  not  hold  the  rails  In  their 
ptoce,  whereby,  by  the  spreading  or  tipping  of  the  rails,  the  train  waa  thrown 
down  a  steep  embankment,  whereby  the  piainUfTs  Intestate  was  emahed. 
The  fact  that  such  was  the  condition  of  the  tracks  where  the  Injnriea  ware 
inflicted  is  not  controverted  .by  the  defendant.  liability,  however,  is  dis- 
puted mainly  upon  the  ground  that  the  deceased  knew  of  the  condition  of  Uie 
tracks,  and  consequently  took  alt  the  hasards  of  the  employment.  There  Is 
no  evidence  to  show  that  the  deceasM  knew  of  the  rotten  condition  of  the 
tiea  at  the  point  where  the  locomotive  was  overturned,  though  he  donbtlesa 
did  know,  in  a  general  way,  as  any  one  riding  upon  that  railway  could  not 
wen  avoid  knowing,  that  the  general  condition  of  the  tracks  thtoaghont  the 
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Una  was  xoagh.  But  this  general  knowledge  did  not  bring  borne  to  the  (In- 
roan  this  pa^tteular  detect  In  the  i-aiiway.  so  as  to  cliarje  htm  with  any  mg- 
ligenoe  contributing  to  theinjury  by  reason  of  hisown  fool  hard!  oess.  JfeAan 
y.BaUroad  Co.,  73  N.  Y.  585;  HatUei/r.  Railroad  Co.,  U  N.T.370;  Dur~ 
Mn  T.  Bharp,  88  H.  T.  226;  Daolin  v.  RaUway  Co,,  87  Ua,  545. 

The  learned  eonnael  for  the  appellant  utys.  In  his  brief,  that  "It  Is  a  fidr 
inferenoe  from  ttie  t»timoDy  in  the  case,  and  In  fact  an  Irresistible  concl  oston* 
that  tba  oDnditioa  of  the  track  was  due  to  the  empLuyment  of  »  insufficient 
number  of  trackmen  to  Iceep  tha  track  in  good  repair."  And  it  argned 
tberafrom  that  the  lack  of  snmctent  trackmen  was  due  to  the  want  of  fnnds  Id 
the  defendant's  hands,  as  the  road  did  not  pay  running  expenses,  and  that 
the  deCendant,  consequently.  Is  not  liable.  We  know  of  no  prindple  under 
wbichs  recedver  can  thus  abstriTc  himself  hom  liability.  The  defendant  had 
been  such  rei^Tar  for  upwards  of  two  years,  at  (he  time  of  the  acddent,  and 
be  admitft  in  his  aasw«rthai.«rer  since  his  appointment,  he,  as  sueh  receiver, 
bad  operated  and  controlled  this  railroad  in  the  usual  manner  of  canying  on 
and  (iterating  railroads,  and  during  that  time  bad  exerciBed  the  duties,  powers, 
and  r^bta  of  the  company  in  its  management,  contool,  and  operation.  Under 
theae  clreum^nces  he  must  be  held  llaUe  tor  injuries  to  hteemplt^ea.  In  tfa* 
same  manner  and  to  the  same  extent  as  tlie  corporation  itself  would  be  held, 
bad  it  DOC  gone  into  the  lunds  of  a  rvcciTer.  It  was  his  duty  to  cause  the 
railway  traw  to  be  inspected  carefully  by  competent  tmpactora,  and  to  know 
its  ooadition  before  imperiling  the  lives  of  employes  up(m  it.  DwMn  t. 
A'Aarp,  tnptm;  FuUerv.  Jvmttr  80  N.  T.  46.  The  judgment  appealed  from 
ibouU  bo  afirmed.  All  eoneor. 


Lanet  o.  Lahxt. 
CSaprame  Comrt,  Osncral  Tterm,  Fifth  DepartnunL  October  88,  tBKK) 

1.  Puumxe — UoiCTij.nrg— BprFiotsNOT. 

A  compUiut  filed  la  the  wpreme  court  alleged  Oat.  on  March  90, 1885,  plalotlff 
was  apjpconted  admlniatrator  of  the  estate  of  one  L.,  deoeaaad;  thai  on  Ifarcb  H, 
18B7,  fie  presented  to  the  surrogate's  court  his  petition  to  lettla  bii  acoonntB  as  ad- 
nlDistrator;  thaS  In  PebmsiT,  1888,  a  decree  was  entered  aettling  plalntUTs  ao- 
eoonts,  and  dlreotingtbe  payment  to  defendant  of  V>,8%,  as  taer  share  of  decedent's 
oatate:  that  between  April  4, 1886,  and  Febmary  S,  1890,  he  advanced  to  defendant 
at  Tarions  timea  booib  amounting  to  97,382.  and  between  February  ao,  18S6.  and 
Ibrdi  fl^  1890.  aams  amounting  to  f3,16iS;  that  no  part  of  said  sums  bad  been 
paid  oraeaonnted  for  by  defendant;  and  that  In  March,  1890,  defaadant  caused 
the  snrrogate's  decree  to  be  dofdceted  as  a  Judgment  of  tbe  supreme  court,  and 
an  vxecuwn  to  be  tasned  thereon,  and  levlea  on  plaintiff's  property.  Ttia  oom> 
plaint  tben  prayed  Judgment  that  plaintiff's  advancea  be  applied  in  eztingulab- 
ment  of  the  Judgment,  and  that  meanwhile  sale  under  tbe  execution  be  enjoined, 
fidd,  that  the  complunt  alleged  with  aafBoient  certainty  tbe  payment  of  the 
BKneys  therein  stated,  and  meant  that  defendant  had  received  mora  ttaan  eacaii^ 
monej  from  the  estate  to  pay  her  decree. 

L  FAsma— JonmKB— iKDiTiDCAi.  and  KBPazaam-ATiTB  Uapacitt. 

Since  the  decree  of  tbe  surrot^ate's  court  was  against  plaintiff  as  administrator, 
and  tbe  docketing  and  levying  reached  bis  individual  property,  it  was  proper  for 
plaintiff  to  sue  both  in  his  representative  and  Id  his  Individual  capacity. 

Appeal  from  special  term,  Monroe  oouoty. 

Action  biy  Xnoa  O.  Laney  IndlWdnally,  and  as  administrator  oi  tbe  astoto 
of  Jaaea  Lan^,  deoeasud,  against  Mary  K.  Laney.  An  interlocutory  judg- 
moit  waa  entered  orermlf  og  a  demurrer  to  tbe  complaint,  and  there  was  an 
order  danyliig  daflwadant's  notion  to  dissolve  an  Injunction.  Defendant  ap- 
pealSk 

Ai;gBed  before  Dwiobt,  1*.  J.,  and  Uaoohbkr  and  Gobe.ett,  JJ. 

/.  ^  Q.  Van  Voorhht  Cor  appellant.   Theodore  Baoon*  tor  Fespendent. 

CORLvrr.  J.  The  compUtlnt  alleges  that  on  tbe  20th  day  of  March.  1886» 
oe  waa  ^>pointad  hf  the  sorrogato  of  Monroe  county  one  of  the  admlnisbft- 
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ton  of  JanMB  Laau/,  deceased.  On  the  14th  daj  Jbtch.  1887,  the  pbdn- 
tiff  praeented  to  the  surrugHtf's  court  of  th:it  coantr  his  accounts  ior  settle- 
ment. In  February.  188dt a  decree  was  maJe  by  thesurrc^.ite's  court  settliog 
the  plKinUfTs  account  as  administrator,  and  directing  tlie  payment  to  the 
il^endant  of  65,855.56  for  her  share  in  the  residne  6f  the  estate  of  the  de- 
ceased. In  December,  1889»  the  decree  was  modified  so  as  to  reduce  the 
amount  to  $5,881.80.  The  complaint  alleftes  that  between  the  4th  day  of 
April.  1885.  and  the  6th  day  of  February,  1890.  ihe  plaintiff  advanced  to  the 
defendant  at  various  times,  and  in  various  amounts,  a  large  sum  of  money, 
which  on  the  aOth  day  of  Fobraaty,  1S88,  amounted  to  the  sum  of  87,292.57; 
also  that  between  tbe  aotb  day  of  February.  1888,  and  the  6th  day  of  Uareh, 
1890,  the  plaintiff  advanced  to  the  defendant  at  various  times,  mon^  to  the 
amount  of  88,156.60;  that  no  part  has  been  paid  or  accuunteJ  ftir  by  the  de- 
fendant; tiiat  in  March.  1890,  the  Pendant  obtained  a  transcript  of  the  sur^ 
rogate's  decree,  and  Bled  it  in  the  Uonroe  county  clerk's  office;  and  caused  it 
to  be  dociketed  as  a  judgment  of  the  supreme  court,  and  that  she  caused  an 
execution  to  be  issued  upon  the  judgment  for  85.881.20,  which  red  ted  the 
surrogate's  decree,  etc.,  and  th«  ^rift  was  commanded  to  oidlect  with  inters 
est;  that  the  sheriff  mwie  a  levy  on  the  plaintiff's  personal  proputy,  which 
sUlI  conUnnes.  Xbe  complaint  then  proceeds  to  claim  a  judgment  to  tbe 
effect  that  the  plaintiff's  advances  should  be  applied  In  extinguishment  of 
the  judgment,  and  in  the  mean  time  obtained  an  injunction  preventing  the 
sale  ct  ue  propf  rty.  The  defendant  demurred  to  the  oomplaint  upon  saveml 
grounds,  one  of  which  was  that  the  plaintiff  in  his  individual  capacity  could 
not  be  joined  with  himself  in  his  representative  capacity;  also  upou  thegronnil 
tliat  the  plaintiff  fiitled  to  state  a  cause  of  action.  The  demurrer  was  over- 
ruled, and  interlocutory  judgment  entered  for  the  plaintiff,  and  tbe  motion  to 
dissolve  tbe  injunction  was  also  denied. 

Tbe  oomplaint  allegea  with  sufficient  certainty  tbe  payment  of  Uie  moneys 
ther^n  stated,  and  obviously  meant  that  she  had  rectived  more  than  enouj^ 
oat  of  tbe  estate  lo  pay  lier  decree,  and  that  It  should  be  adjudged  aatlsfied. 
The  complniDt  alleges  that  some  of  the  moneys  were  advanced  to  the  plain- 
tiff l)efore  the  decree  in  the  surrogate's  court,  and  some  afterwards.  The 
matters  alleged  In  the  oomplaint  could  not  be  ti'ieii  in  the  surrogate's  court 
so  as  to  secure  the  moneys  to  be  set  off  against  the  defendant's  claim.  In 
re  LMngston,  27  Hun,  607;  SUlioell  v.  Carpenter,  59  K.  Y.  414.  In  such 
eases  the  party  having  an  equitable  set-off  can  cume  into  this  court  for  relief. 
BaUroad  Co.  v.  ^atof.  56  N.  Y.  175;  Pom.  £q.  Jur.  g  186. 

Tbe  objection  that  the  administrator  was  Improperly  joined  with  himself 
as  an  individual  is  nut  well  taken.  The  decree  was  against  bim  as  adminis- 
trator, but  the  docketing  and  levying  reached  his  Individual  property.  It  was 
aeceesary,  therefore,  that  he  should  be  plaintiff  in  both  capacities  to  obtain 
full  relief.  Tbe  criticism  in  the  exliaustive  brief  of  the  learned  counsel  for 
tbe  appellant,  that  tlie  complaint  Is  insufficient  in  omitting  formal  allegations. 
Is  answered  by  Marie  v.  QarrUon,  83  2i.  Y.  14;  Zoriilard  v.  Cljfd«t  86  N. 
Y.  884. 

The  allegations  in  the  complaint  show  that  the  plaintiff  had  advanced  at 
various  times  to  the  defendant  more  than  enough  money  belonging  to  the  es- 
tate of  the  deceased  to  equitably  extinguish  her  claim  and  judgment.  If  It 
tailed  In  any  way  to  state  any  of  tbe  facts  witli  sufficient  f  uilnesa  or  certainty, 
the  remedy  was  by  motion,  not  demurrer.  The  judgment  must  be  affirmed, 
also  the  order  denying  the  defendant's  moUon  to  dissolve  the  injunction.  Tbe 
continuance  of  the  injunction  necessarily  depends  upon  the  merits  of  theotber 
bmncb  of  the  case.  All  eonenr. 
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BnOKKL  9.  iMP&RUi.  COUNOII.  OF  TBB  ObDBB  O  P  UNITED  FbXBHIW. 

(Supreme  Co»n,  Oettenit  Ttrm,  F\fth  Departmmt.   October  28, 1880.) 

XimrAi.  BiNBTiT  iKarmAicca — Rights  of  CRSDiTOKft. 

AitlolM  of  inoorporation  of  a  benevolent  Bociety  organised  uDdor  Act  N.  Y.  Maj 
tS,  1875,  recited  tbat  the  objects  of  the  asaociation  were  inter  alia  to  promote  be- 
nerolenoe  and  charity  \}j  establishing  a  relief  fund  from  which  a  member  or  a  per- 
aoD  or  persons  designated  by  him,  or  the  heirs  of  ench  member,  may  reoelve  a  ben- 
efit payable  when  the  member  shall  die  or  become  permanently  disabled.  It  was 
also  provided  that  in  case  all  the  beaeflofarles  selected  by  the  member  should  die 
before  the  decease  of  such  member,  and  no  other  disposition  be  made  thereof,  *f  the 
benefit  shall  be  paid  to  the  next  of  Un  of  the  deceased  mnnber  dependent  apon 
hSm  or  her ;  and,  if  no  person  or  persons  shall  be  entitled  to  reoelve  snob  benmta 
tar  the  laws  of  ue  order,  it  sball  revert  to  the  relief  fund. "  A  certificate  issued  by 
the  society  mentioned  no  benefloluy  other  than  the  member,  but  provided  that  the 
bwieflts  should  be  paid  subject  to  will."  The  member  died  Intestate,  leaving 
a  wife  and  three  cdilldren.  Beld,  that  eredltora  ot  the  member  had  no  right  or  title 
to  the  money  to  be  procnred  upon  die  oertlfioate. 

Exceptions  from  circuit  court*  Monroe  county. 

Action  hy  Hermann  Beeckfl  as  administrator  of  Leopold  Haffenne^ar 
■ffalnst  the  Imperial  Council  of  the  Order  of  United  Friends.  A  verdict  was 
directed  for  plaintiff,  and  defendant's  exceptions  ordered  tieard  In  the  first  in- 
stance at  general  term. 

Argaed  before  Dwioht,  P.  J.,  and  Macombkb  and  Corlett,  JJ. 

W,  A.  Buthorland,  tot  plaintiff.  SUkler,  tor  defendant. 

M ACOMBERt  J.  The  defendant  ts  organized  u  nder  the  act  of  the  legislature 
passed  May  12,  1875.  entitled  "An  act  for  the  incorporation  of  societies  or 
elubs  for  lawful  purposes,"  commonly  known  as  the  "Club  Act."  It  has  the 
Tight  to  issne  certiQcates  of  life  insurance  to  its  members  under  certain  con- 
ditions. Upon  tbe  1st  day  of  February,  1887,  It  issued  a  certificate  to  the 
l^intlfTs  intestate,  Leopold  HaiTennegger,  in  which  it  agreed  to  pay,  on 
bia  death,  the  sum  of  $1,000.  No  beneQclary  was  mentioned  in  tbe  certificate 
•ttaer  than  the  Insnred,  but  there  was  a  provision  that  this  amount  should  be 
paid  **8Ubjectto  wilt,"  meaning,  obviously,  that  the  member  could  bequeath 
the  demaud  to  any  person.  The  certificate  Is  as  follows:  "This  certificate, 
issued  by  the  authority  of  tbe  Imperial  Council  of  the  Order  of  United  Friends, 
duly  Incorporated  under  the  laws  of  the  state  of  Kew  York,  witnesseth;  That 
Lemwld  Haffennegger,  a  member  of  the  Hercules  Council  No.  241,  located  at 
Bochester.  in  tbe  state  of  New  York,  is  a  beneficiary  member  of  the  Order  of 
TTnited  Friends,  and  entitled  to  all  the  rights  and  privileges  of  such  member- 
ship! snd  a  benefit  of  not  exceeding  one  thousand  dollars  (Sl.OOO)  from  tlie 
vsU^  fund,  which  sum  shall,  at  death,  he  paid  to  *  *  *,  subject  to  will. 
*  *  *  subject  to  the  laws,  rules,  and  regulations  of  the  order."  Sections 
of  the  articles  of  incorporation  of  tbe  defendant  is  as  follows:  "Third.  Tbe 
principal  objects  of  tb^  association  shall  be  to  unite  and  combine  the  efforts 
of  all  its  members;  to  improve  the  condition  of  its  membership,  morally,  so- 
cially, and  materially,  by  timely  counsel,  and  instructive  lessons;  to  encoor- 
1^  each  otber  in  business,  and  give  assistance  in  obtaining  employment;  to 
Iffomote  benevolence  and  charity  by  establishing  a  relief  fund  from  which  a 
member  of  this  association  who  has  complied  with  all  its  laws,  rules,  and 
r^nlations,  or  a  person  or  persons  by  such  member  lawfully  designated,  or 
Uie  legal  heir  or  heirs  of  such  member,  may  receive  a  benefit  in  the  sum  of 
■ot  to  exceed  three  thousand  dollars.  (iS.OOO.)  which  shall  be  paid  when  a 
nember,  by  reason  of  decease  or  accident,  shall  become  permanently  disabled 
from  following  his  or  her  usual  or  some  other  occupation,  or  upon  satisfactory 
evidence  of  the  death  of  such  member,  and  when  all  tbe  conditions  regulating 
■ndi  pSTment  have  been  complied  with."  Section  2  of  law  8  of  its  consUtu- 
tion  and  by'4aW8  Is  as  follows:  "Baota  ^pllcant  shall  sotar  upon  his  appUca- 
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tlon  the  name  or  names  of  the  person  or  persons  to  whom  he  or  she  desires 
the  benefit  to  be  paid  in  case  of  death,  subject,  however,  to  such  future  dis- 
poeal  of  the  benefits  as  a  member  may  thereafter  direct  by  retumiog  to  the 
Imperial  Order  the  original  cerUQcate  of  record  fur  change."  Section  &  of  tliat 
law  provided  a  payment  to  the  surviving  beneficiary  in  case  more  than  one 
were  designated.  Section  6  provides  that  in  case  all  the  beneficiaries  selected 
by  the  member  should  die  before  the  decease  of  such  member,  and  no  other 
disposition  be  made  thereof.  "  the  benefit  shall  be  paid  to  the  next  of  kin  of 
the  deceased  member  dependent  upon  him  or  her;  and,  if  no  persou  or  persona 
shall  be  entitled  to  receive  such  benefits  by  the  laws  of  the  order,  it  shall  ro* 
vert  to  the  relief  fund."  The  plaintiff  is  a  creditor  of  Leopold  Haflenn^gerr 
bnt  is  in  no  way  related  to  the  deceased,  and  was  not  designated  as  a  beneficiary 
in  this  certificate  or  policy.  As  such  creditor,  be  procured  himself  to  be  ap- 
pointed administrator  of  the  estate  of  Haftennegger,  and  be  brings  this  action 
to  recover  the  $1,000  secured  by  such  certificate.  Haffennegger,  wbodied  in- 
testate; on  tlie  17th  day  of  April,  1887,  left  him  surviving  a  wife  and  three  chil- 
dren. At  the  trial  the  defendant  moved  to  dismiss  the  complaint  upon  tb» 
ground  that  the  plaintiff  bad  no  standing  under  the  certificate,  and  the  con- 
stitution and  laws  of  the  society,  which  motion  was  denied.  At  the  close  oS 
the  case,  also,  after  showing  that  the  children  of  the  deceased  had  brought  an 
action  upon  the  same  certificate  agalnat  this  company,  the  motiou  was  re- 
newed and  again  denied,  and  a  verdict  was  ordered  by  the  court  for  the  plain- 
tiff In  the  amount  claimed.  We  think  that  this  action  cannot  be  maintained. 
The  plaintiff  has  no  right  or  title  to  the  money  to  be  procured  upon  this  cer- 
tificate. He  is  a  creditor  only  uf  the  deceased,  and  not  a  relative.  Underthe 
provisions  of  the  laws  and  regulations  already  quoted,  it  is  clear  that  it  Is  na 
part  of  the  business  entetprlae  of  the  defendant  to  provide  a  fond  fiiH-  the  paj- 
meiit  of  debts.  Its  regulations  are  so  specific  and  clear  upon  this  subject  as 
hardly  to  require  extended  discussion.  The  assured  had  the  right  to  desig- 
nate ahsolnUdy  the  benefidary  who  should  receive  the  full  benefltttf  the  insur- 
ance after  hts  death;  but  this  was  subject  to  the  right  of  a  further  disposition 
thereof  by  will.  In  ease,  however,  of  a  ftdlure  to  make  a  designation  either 
in  his  life-time  or  by  will,  the  moneys  were  to  be  paid  to  bis  heirs  at  law,  and, 
if  they  were  not  all  similarly  situated,  to  those  only  In  need  ot  assistance. 
Furthermrae,  in  case  of  a  total  failure  or  extinction  of  beneficiaries  named,  at 
next  of  kin  dependent  upon  the  assured,  the  fond  did  not  revert  to  the  o«n- 
pany,  bat  went  into  a  general  fund  known  as  the  "Belief  Fund*  for  the 
benefit  of  the  insured  of  this  class.  Haffenneggw  left  heirs  at  law,  and  tot 
anght  that  appears  they  liave  among  themselves  eqnal  daims  apon  the  fnnd. 
Under  tlie  laws  governing  the  defendant  these  persons  were  entitled  to  the 
insnranoe  moneys.  The  condu^n  is  In  accordance  with  the  case  of  iTeOen- 
herg  v.  JDUMot  No.  1,  94  N.  Y.  S80.  In  that  case,  by  the  by-laws  of  the  com- 
pany, it  was  provided  that,  upon  the  death  of  a  member,  the  sam  of  fLOOO, 
ooUected  by  oontrthutlon  from  all  the  lodges  in  the  district,  should  be  paid  to 
the  wife  of  the  deceased,  if  living,  and  If  dead,  to  his  children,  and,  if  there 
were  none*  then  to  such  person  as  he  may  have  designated  prior  to  bis  death. 
The  testator,  having  neither  wife  nor  children,  designated  his  mother  as  tte 
beneficiary.  His  designation  described  the  Myments  directed  as  "the  one 
tlwusand  dollars  my  heirs  are  to  receive."  His  mother  died  before  the  in- 
sared,  and  no  other  designation  was  made.  It  was  held,  in  an  action  to  re- 
cover that  sum,  that  the  testator  had  no  interest  in  t^e  fnnd  wlUch  ooald  de> 
soend,  or  npon  which  a  will  could  operate,  but  simply  a  i>ower  of  appoint- 
ment, which,  if  not  exercised  prior  to  his  death  in  the  manna-  specified,  be- 
came inoperative,  and  that,  as  the  beneficiary  named  died  before  him.  and  no 
other  designation  was  made  as  prescritwd,  the  defendant  was  not  bound  to 
PV  to  any  one.  In  that  case  the  endowment  reverted  to  the  order  under 
the  peouliar  provision  of  the  charter;  but.  in  the  case  now  btfore  i»,  there 
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Is  no  SQch  reversiost  but  a  retentlOD  of  tlie  same  for  general  relief.  The  case 
of  Bisfwp  T.  €frand  Lodge,  eto.,  112  X.  Y.  627,  20  N.  £.  Rep.  662,  ts  pressed 
apon  our  attention  as  holding  ttie  contrary;  but  tliat  decision  is  entirely  con- 
slslent.  in  our  judgment,  with  the  principles  above  mentioned.  At  the  trial 
thereof,  no  question  was  made  but  that,  if  any  person  could  recover,  Mrs. 
Bishop,  as  administratrix,  might  do  so,  inasmuch  as  she  was  the  actual  bene- 
Seiary  under  Ute  certificate.  Bat  the  feature  distinguishing  the  Bishop  Com 
from  the  one  at  bar  is  that,  by  the  terms  of  the  agreement  in  that  ease,  the 
endowment  was  payable  to  the  families,  heirs,  or  l^al  representatives  of  the 
deceased  members.  lu  the  case  before  us  there  Is  no  proTision  for  the  pay- 
ment in  any  possible  event  to  the  legal  representatisee  of  the  deceased.  The 
deceased  had  no  vested  interest  In  the  fund  itself  which  can  be  made  availt^ 
ble  to  his  personal  representatives  after  hie  death.  Exceptions  allowed,  and 
verdict  set  aside,  with  costs  to  be  paid  by  the  plaintiff  personally;  and.  Inas- 
much as,  if  these  views  are  correct,  a  new  trial  will  be  unavailing  to  the  plain- 
tiff, the  complaint  should  be  dismissed.  All  concur. 


{Supnmt  Oawrty  QtneraX  T^rnv,  First  Department  October  M,  1890.) 

TaUTION— RSKBDin  VOB  Kbboxbous  Taxa,tioit— Xxjukotiok. 

The  colleotton  of  an  asseBsmeat  will  not  be  restrained  by  iDjanotlon  on  the  bare 
ground  that  the  statute  under  which  it  is  impOBed  is  anoonstitutional,  oor  on  the 

Knnd  of  Irreparable  injary  to  plaintiff,  where  there  will  be  no  injury  neatw 
B  would  result  from  the  collection  of  any  tax,  espetdally  where  plaintiff  bad  a 
remedy  at  law,  and  has  loet  It  by  del^. 

Appeal  from  ^>eeial  term.  New  York  county. 

Action  by  the  Postal  Telegraph  Gable  Company  against  Hugh  J.  Grantr 
^erifl  of  the  city  and  county  of  New  York,  to  restrain  htm  from  enforcing 
K  warrant  Issued  to  him  for  the  collection  of  an  assessment  on  plafntifTs 
property.  Laws  N.  Y.  1885,  c.  499,  providing  for  placing  electrlcul  con- 
ductors under  ground  in  cities,  by  section  7,  as  amended  by  Laws  N.  Y.  1886, 
c.  50S,  enacted  that  the  amount  of  the  salaries  and  expenses  of  the  commis- 
sioners of  electrical  subways  created  by  the  act  of  1885  should  be  "assessed 
upon  and  collected  from  the  several  companies  operating  electrical  conductors 
in  any  such  city  of  the  state,  which,  under  the  provisions  of  this  act,  are  or 
shall  be  required  to  place  and  operate  any  of  their  conductors  under  ground," 
the  relative  share  of  each  compitny  to  be  apportioned  ratably  according  to  the 
number  of  miles  of  wire  operated  by  it  within  the  city;  and  by  other  sections 
the  proceedings  for  collection  of  each  assessments  were  regulated.  Laws  N. 
T.  1886,  c.  880,  directed  that  the  amount  of  an  appropilation  tliereby  made 
for  services  and  expenses  of  the  commissioners  of  electrical  subways  should. 
In  one  asaeasmenC,  be  so  assessed  upon  and  collected  from  those  companies. 
Part  of  that  amount  ^aa  accordingly  assessed  upon  plaintiff,  on  August  5, 
1886,  and  on  December  23,  1887,  the  warrant  In  question  was  issued  to  de- 
fendant as  riierifl  to  collect  tbe  same.  Code  Civil  Froc.  N.  Y.  g  2125,  pro- 
vides that,  except  in  certain  cases  of  disability,  "a  writ  of  certiorari  to  review 
a  determination  must  be  granted  and  served  within  four  calendar  months 
after  the  determination  to  be  reviewed  becomes  final  and  binding  upon  the  re- 
lator," etc.  .  Plaintiff  broBght  this  action  March  16*  1888.  Upon  trial  t^- 
tbe  court,  Judgment  was  rendered  dismissing  the  complatnt. ,  From  the 
Judgment  {daintifF  appeals. 

A^ued  before  Van  Brttht,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Andreto  Wetlep  Hutit,  for  appellant.   /.  ff.  Maynardt  for  respondent. 

F£B  OuBiAM.  This  action  was  brought  to  restrain  the  defendant  as  sheriff 
9t  the  oily  and  county  of  Iffsw  York  fNm  odleotlng  an  asssssment  levied 
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atptliut  the  pnq»aty  of  the  plaintiff  npon  the  gronnd  that  the  proTUom  ot 
the  acts  authorizing  the  imposition  of  the  assessment  were  unconstttational, 
and  In  Tidatlon  of  law.  and  void.  We  are  of  the  opinion  that  the  action  will 
not  lie  because  the  plHtntifT  has  not  brought  itself  within  anv  acknowledged 
head  tit  equity  juriapruilence.  Is  was  distinctly  beld  in  the  case  of  Stugw- 
honna  Bank  t.  Supervisors  of  Broome  Co,,  25  N.  Y.  812,  that  an  action  will 
not  lie  to  restrain  the  collection  of  a  tax  on  the  bare  gronnd  that  the  assess- 
ment was  illegal,  which  is  all  that  is  established  by  the  record  in  the  case  at 
bar.  To  the  same  effect  Is  the  case  of  Ratltoay  Co.  t.  Smitht  101  K.  T.  684. 
It  is  claimed,  however,  that  the  levy  of  the  tax  would  prodoce  irreparable  in- 
jury  to  the  plaintiff,  and  that,  tberefore,  It  has  brought  itsdf  within  an  ac- 
knowledged head  of  equityjurisprudence;  the  cases  being  numerous  in  which 
injunctions  have  been  granted  where  the  injury  to  be  restrained  would  be  ir- 
reparable. But  the  collection  of  the  tax  imposed  in  the  case  at  bar  would  not 
work  any  greater  Injury  to  the  plaintiff  than  would  the  collection  of  any  tax 
from  a  person  against  whom  tbesame  had  been  assessed.  It  is  urged  that  the  c»ae 
of  Inmrance  Co,  v .  Supenisors,  etc.,  *42N,  Y.  182.  cited  by  the  court  below, 
has  DO  application,  because  no  conatitutional  question  was  raised,  and  reme- 
dies at  law  were  open  to  tlie  plaintiff.  In  tlie  case  at  bar  it  is  clear  that  rem- 
edies at  law  were  open  to  the  plaintiff;  and  it  has  resorted  to  this  action,  it 
would  appear,  because  it  had  lost  its  riglitof  review  in  the  manner  provided 
by  the  laws  of  the  state.  We  think,  therefore,  that  the  judgment  should  be 
affirmed,  with  coats.   All  concur. 


(Supnnw  Court,  0«neral  Term,  First  Dejxntmmt  Ootobar  H,  1890^) 

L  PuonOB  ut  Civil  Cabbs— Dishibhal  and  yoNsniT. 

In  an  action  for  damages  for  breach  of  an  agreemant  to  devlsa  real  estatA,  a  mo- 
tion to  diunlBB  the  oompl^dnt,  made  at  the  trial  on  the  ground  that  the  agreement, 
Mng  oral,  is  void  at  law  as  the  foundation  of  an  action  for  damages,  though  It  may 
be  enforced  in  equity,  sboald  not  be  granted  where  the  complaint  oontalna  aUaga- 
tloQB  entlUing  plaintiff  to  eoaitable  relief,  and  where  the  oonrt  has  jniiktioUon, 
and  la  competent  to  give  saon  relief. 

%  AFPBAL— DeCIBION— 'UODIVICATION  OV  JODQUBITT. 

On  appeal  from  a  Jndgment  for  plaintiff  on  a  verdict.  It  appeared  that  tlie  nls  of 
dwnageB  applied  in  the  ooart  below  was  erroneous,  and  the  amount  of  the  verdict 
was  therefore  too  great;  but  the  evidenoe  on  the  question  of  damages  waa  sub- 
ttanti^ly  uscontradioted,  and  furnished  all  the  datti  neoessary  to  correct  the  ver- 
dict. Held,  that  the  appellate  court  had  power  to  reduce  the  verdict  to  the  pmper 
amount,  and  to  direct  judgment  accordingly. 

On  reargument.   Motion  for  new  trial  on  exceptions. 

Action  by  Blanche  L.  Andrews  against  William  G.  Brewster  and  Baodolph 
W.  Townsend,  as  executors,  etc.,  of  Seabury  Brewster,  deceased.  Defend- 
ants' exceptions,  takt-n  on  trial  at  circuit,  were  ordered  to  be  heard  in  the 
first  instance  at  ttie  general  term.  At  the  hearing,  th^  exceptions  were  sus- 
tained, and  a  new  trial  ordered.  9  N.  Y.  Stipp.  114.  Afterwards  a  motion 
for  a  reargument  was  granted,  as  to  the  question  (^damages  only.  9  N*  T. 
Supp.  940,  mem. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Danixza.  JJ. 
Butler,  Stillman  <£  Hubbard,  {William  Allen  Butler,  of  couns^)  for 
plaintiff.    B*  F.  Einsteint  (A.  R.  Dpett,  of  counsel,)  for  defendants. 

Van  Brunt,  F.  J.  In  the  disposition  of  the  motion  upon  this  realignment 
it  is  not  necessary  to  reconsider  the  points  discussed  in  the  previous  opinion. 
We  have  examined  the  other  exceptions  which  were  then  brought  to  our  at- 
tention, and  find  none  which  require  particular  notice.  A  poinils  nowmHde 
by  the  defendants  which  was  not  presented  upon  the  previous  a^tiient.  and 
which  it  may  be  necessary  to  bri^y  consider.  It  la  nqied  that  the  ayree- 
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ment  wbhdi  was  established  by  tbe  verdict  of  the  Jnrj  was  a  parol  agreemant. 
puiiallyt  *t  least,  to  devise  real  estate  to  the  plaintifT,  and  is  absolutely  void 
at  law  as  the  foundation  of  an  action  for  damages,  and  various  authorities 
are  cited  for  the  pnrpoee  of  showing  that,  although  in  equity  such  agree- 
ments have  been  enforced,  yet  they  cannot  afford  a  good  foundation  for  an 
action  at  law.  l^pon  an  examination  of  the  record,  however,  it  does  not  ap- 
pear that  tliia  pent  has  been  snfflciently  raised.  It  is  true  ttiat  on  tbe  mo- 
tlott  to  dismiss  the  complaint  one  of  the  grounds  stated  was  that  the  plaintiff 
has  misconceived  her  remedy,  wblob  shoold  have  been  by  a  suit  In  equity; 
bat  this  formed  no  ground  for  adlsmissal  ctf  tbeeomplaint.  There  were  suf- 
ficient allegations  In  the  complaint  In  any  event  t  )  entiUe  her  to  equitable 
relief,  and  it  would  have  been  error  upon  tbe  part  of  the  court  under  such 
circninstances  to  have  dismissed  the  oomplaint.  atemberger  v.  McOovemt 
56  X.  Y.  12.  Tbe  defendant  perhaps  might  have  Insisted  that  if  any  issues 
were  to  be  tried  by  a  Jury  they  should  be  properly  framed,  and  an  application 
for  final  judgment  made  at  the  special  term;  but  no  such  motion  was  made, 
tlie  only  motion  being  for  a  dismissal  of  the  complaint  when  the  court  had 
jurisdiction  botti  of  tbe  parties  and  the  subject-matter,  and  tbe  only  question 
was  as  to  tbe  form  In  which  relief  was  to  be  granted.  At  a  time  when  courts 
of  law  and  courts  of  eqolty  were  separate  and  distinct,  this  motion  might 
have  been  made  available;  but  when  a  court  has  both  equitable  and  common- 
law  Jurisdiction,  and  is  competent  to  give  equitable  relief  as  well  as  common- 
law  relief,  a  motion  to  dismiss  upon  tbe  ground  that  the  party  has  not  made 
the  proper  prayer  for  judgment  cannot  prevail.  The  parties  having  gone 
on  and  tried  the  cause,  and  the  Jury  having  passed  upon  tbe  issues,  there 
does  not  seem  to  be  any  reason  now  why  the  defendants  should  be  allowed  to 
raise  this  technical  point. 

Upon  the  previous  decision  it  was  the  opinion  of  the  court  that  an  errone- 
OQS  rule  of  damages  had  been  applied.  There  seems  to  have  been  no  ques- 
tion as  to  the  amount  of  damages,  and  no  argument  addressed  to  the  court 
or  jnry  upon  that  subject;  and  no  exception  was  taken  to  the  statement 
of  the  court  that  the  figures  in  regard  to  tbe  damages  had  not  been  chal- 
lenged. Tbe  controversy  between  the  parties  seemed  to  be  as  to  the  effect 
of  the  agreement  and  the  right  of  the  plaintiff  to  recover  even  if  tlie  agree- 
ment was  established.  An  examination  of  the  case  shows  that  whether 
the  amount  of  rents  is  to  be  taken,  or  the  value  of  the  estate  is  to  be  con- 
sidered, tbe  evidence  is  substantially  uncontradicted;  and  the  evidence  in 
respect  to  the  value  of  the  estate  was  submitted  for  the  express  purpose  of 
presenting  before  the  court  and  jnry  what  would  have  been  the  plaintiff's  in- 
terest in  the  estate  had  tbe  agreement  which  was  establfslied  to  tbe  satisfac- 
tion of  the  jury  been  carried  out.  Under  these  circumstances,  it  does  not 
seem  that  a  new  trial  should  be  gone  into,  because  the  court  has  before  it  all 
tbe  necessary  data  for  the  purpose  of  correcting  the  amount  of  tbe  ver^ct. 
It  is  urged  that  tlie  proof  in  regard  to  the  value  of  the  estate  is  not  conclu- 
sive; but  it  would  be  Impossible  for  a  jury  to  come  to  any  other  conclusion 
in  regard  to  the  value  of  the  estate  than  that  which  the  evidence  shows  with- 
out contradiction  to  have  been  its  amount.  This  court,  therefore,  although 
thttiking  that  the  court  below,  in  its  direction  to  the  jury  as  to  the  amount  of 
damages,  submitted  the  case  upon  an  erroneous  theory,  the  correct  amount 
appeiiring  upon  the  record,  has  the  power  to  reduce  the  verdict  to  ttie  pmper 
amount,  and  to  direct  Judgment  accordingly.  Tbe  power  of  the  court  in  tliis 
respect  is  illustrated  by  the  case  of  Hod..kin8  v.  Mead,  119  K.  Y.  166,  23 
N.  £.  Bep.  559.  In  that  case,  the  Jury,  by  lis  sealed  verdu-t,  found  for  the 
plaintiff,  but  stated  no  amount.  Upon  reading  tbe  verdict,  thecourt  stated 
that  it  was  a  mistrial,  but  no  order  setting  aside  the  verdict  was  entered. 
At  the  sanM  term,  but  a  few  days  afterwards,  a  motion  was  made  to  amend 
the  verdict  apon  affidavits  of  the  Jurymen  to  tbe  effect  that  they  had  all  agrnn) 
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■upon  a  Terdlct  for  the  tun  amount  claimed,  but.  belnif  uncertain  as  to  tbe 
•exact  amoant,  signed  tbe  verdict,  supposing  the  amount  would  be  inserted. 
The  court  granted  the  motion,  and  amended  the  verdict  by  inserting  tbe 
amount.  Title,  upon  appeal,  was  sustained.  In  Ihe  case  at  bar,  tliere  was 
to  be  no  assessment  of  damages  by  tbe  Jury.  They  were  directed  as  to 
the  amount;  there  was  no  conflict  of  evidence  as  to  the  amount;  and  we 
do  not  have  to  go  outside  of  the  record  for  tlie  purpose  of  ascertiiining 
what  the  jury  intended  by  tiielr  verdict.  We  thinli,  therefore,  that  tbe  case 
cited  goes  much  further  than  is  necessary  to  sustain  the  view  taken  by  this 
court  In  respect  to  the  reduction  of  tbe  verdict  to  the  amount  which  tlie 
plaintiff  would  have  been  entitled  to  recover  had  the  court  given  a  proper  di- 
rection as  the  amount  of  damage.  The  net  estate,  after  deducting  judg- 
ments, expenses,  commissions,  and  legacies,  was  S16S.278.S8,  as  conceded  by 
the  defendants;  one-third  of  this  was  S54.426.12.  This  tbe  plaintift  was  en- 
titled to  recover.  The  verdict  was  Tor  S57.6B1,  and,  upon  the  plaintiff  stip- 
ulating to  reduce  the  verdict  to  the  former  amount,  the  Judgment  u  so  re- 
duced should  be  aCBrmed*  without  costs  ot  this  appral.  Ail  concur. 


(Supreme  Court,  QenercU  Term,  Fint  Department.   October  84, 1890.) 

ASBOCiATiONS— OmoBBS— Elbctiohb. 

C,  while  president  of  a  Tolnntary  association,  became  a  member  and  ofHoer  of 
anottier,  the  otmstitution  of  wiikA  provided  that  no  member  thereof  riiotild  mnaia 
a  membcv  of  any  raoh  or^nlzation  the  fonner,  nnder  penal^  of  azpnlsion. 
TbereapoQ,  oertun  members  of  snob  former  assoolatioo,  alleglaa  that  G.'b  aoUon 
had  vaoatea  his  office  therein,  although  nothing  In  Its  oonratution  or  by-laws  so 
provided,  proceeded,  after  a  meeting  of  the  association  presided  over  by  C.  had  on 
regnlar  motioii  adjoomed,  to  elect  F.  president;  and  at  the  expiration  of  the  term 
for  which  O.  had  been  elected,  he  having  been  again  elected  president  at  a  maetinfr 
of  the  assodatlon,  another  meeting  was  held  at  whloh  F.  presided,  and  an  election 
took  plaoe  by  virtue  of  which  F.  claimed  tbe  offloe.  Held,  that  C.  oontlnbed  to  be 
the  president,  and  an  action  by  F.  as  prerident  of  and  representing  the  Basoolattoo, 
to  recover  iu  property  from  C.,  and  other  of  Its  offloeis,  ooold  WA  be  aiaiatalned. 

Appeal  from  special  term,  New  York  county. 

Action  by  Bobert  F.  Farrell,  as  president  of  Lodge  Ko.  6  of  the  United  Or^ 
der  of  Carpenters  &  Joiners  of  America,  against  Tx>uiB  Cook,  James  J.  Ward, 
Patrick  Keating,  Edward  O'Conneil,  John  Humphreys,  and  tbe  Union  Dime 
Savings  Bank,  to  recover  money  deposited  in  said  bank  to  the  credit  of  the 
lodge,  of  which  defendant  Cooli  also  claimed  to  be  tbe  president,  and  the  othOT 
individual  defendants  claimed  to  hold  other  offices.  Upon  trial  by  the  court. 
Judgment  was  rendered  dismissing  t)ie  complaint.  From  the  Judgment  plain- 
tiff appealed.   For  former  report,  see  5  N.  T.  Supp.  727. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbady  and  Danibls.  JJ. 

/.  Delahuntj/f  for  appellant.    Titua  DotcUng,  for  respondents. 

Daitxbls,  J.  The  plaintiff  sued  as  tbe  president  of  a  voluntary  association, 
known  as  "Lodge  Ko.  6  of  the  United  Order  of  American  Carpenters  and 
Joiners."  to  recover  possession  of  the  banlc  deposit  book,  and  adeposit  amount- 
ing to  the  sum  of  S350  in  tbe  Union  Dime  Bavings  Bank,  to  the  credit  of  t^e 
association.  The  right  to  maintain  the  action  depended  upon  proof  that  the 
defendant  Louis  Cook,  wbo  had  been  elected  president  of  the  association,  had 
vacated  his  office,  and  become  a  member  of  another  Hssociatton  called  the 
''Brotherhood  of  Carpenters  and  Joiners  of  America,"  and  intended  appro- 
priating the  money  to  the  use  and  benefit  of  this  latter  association.  The  fact 
that  the  plaintiff  had  become  the  president  of  Lodge  Ko.  6  was  put  in  issue  by 
the  answer,  which  alleged  that  tbe  defendant  Louis  Cook  had  throughout  con- 
tinued to  be  tbe  president  of  that  association,  and  it  also  denied  other  allega- 
tions of  the  complaint,  essential  to  the  support  of  the  action.   By  section  3  of 
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article  2  of  theconstitatlon,  the  electtonB  of  theofflcersof  the  association  were 
to  take  place  at  the  last  regular  meeting  tn  Jiiue  and  December,  and  by  sec- 
tion 1  of  the  Batne  articlu  they  were  to  holil  their  oflices  for  the  term  of  six 
months.  Tlie  defendant  Louis  Cook  whs  elected  as  the  president  at  the  last 
meeting  In  June,  1888,  and  was  entitled  to  hold  the  office  until  and  Including 
the  last  meeting  of  the  following  December.  Bot  at  a  meeting  held  on  the 
1st  of  December,  1888,  It  was  alleged  that  he  bad  vacated  bis  office  by  identi- 
fying himself  as  a  member  and  officer  of  the  brotberhood,  and  that  the  plain- 
tiff was  thereupon  elected  to  Bll  the  office  in  that  manner  vacated.  Section  4 
of  the  same  article  of  the  constitution  authorized  this  election,  if,  in  fact,  the 
office  had  been  vacated.  There  was  proof  tending  to  establish  the  fact  that  the 
defendant  Louis  Cook  had  in  Lhts  manner  become  IdentiQed  with  the  brother- 
hood, but  neither  the  constitution  nor  the  by-laws  vacated  his  office  as  presi- 
dent of  the  lodge  on  that  account.  But  it  did  appear  from  the  evidence  that 
he  and  otiier  members  of  the  lodge  were  present  attending  a  meeting  of  the 
brotherhood  daring  the  evening  of  the  1st  of  December,  and  It  was  while 
they  were  so  absent  that  the  plaintiff's  election  took  place.  But  the  evidence, 
thoQgb  not  free  from  conflict  as  to  the  fact,  was  that  a  meeting  of  the  lodge 
bad  been  held  in  the  earlier  part  of  that  evening,  which  was  presided  over  by 
the  defendant  Loais  Cook,  and  that  such  meeting,  on  regular  motion,  had 
been  adjourned  before  this  election  of  the  plaintiff.  The  evidence  given  by 
the  plaintiff,  as  well  as  that  of  the  defendants*  witnesses,  tended  to  prove  tliat 
to  be  the  fact.  The  preponderance  was  decidedly  with  the  defense,  and  from 
this  fact  the  court  could  v«7  well  conclude,  as  It  did,  that  the  plaintiff  had  not 
been  elected  president  of  the  association;  for  an  election  held  aftw  the  ad- 
journment of  the  meeting  was  not  an  election  at  ail,  and  conferred  no  right 
to  the  office  on  the  plaintiff.  It  also  appeared  from  the  evidence  of  the  plain- 
tiff that  the  election  proceeded  upon  the  sole  fact  that  the  defendant  Cook,  and 
the  persons  acting  with  him,  had  previously  vacated  the  roon^  in  which  the 
meeting  of  the  association  had  been  held;  but  it  is  quite  ctear  that  this  ab- 
eenee  furnished  no  authority  for  electing  the  plaintiff  president,  for  it  did  not 
wove  that  the  office  in  this  manner  attempted  to  be  Oiled  bad  been  vacated. 
There  was  no  resignation  of  the  president,  and  even  this  witness  testified  that 
it  was  necessary  to  have  the  president  send  in  his  resignation,  while  be  had 
done  no  more  than  to  leave  the  room  In  which  the  meeting  had  already  been 
held.  The  constitution  of  the  brotherhood  was  stated  to  contain  the  provis- 
ion that  no  member  of  that  organization  could  remain  s  member  of  another 
local  union,  or  of  any  other  organization  of  carpenters  and  joln«B,  under  pen- 
alty of  expulsion;  but  this  acted  only  upon  the  brotherhood  organization.  It 
vr&a  without  effect  on  the  association  of  Lodge  lHo,  6,  and  In  no  way  inter* 
fered  with  the  official  position  or  membership  of  ttie  defendant  Cook  in  that 
lodge;  but  he  remained  the  president  of  that  association,  and  continued  to  act 
ill  that  capacity.  On  the  last  meeting  In  December,  1838,  at  whleh,  as  the 
number  has  been  variously  stated,  there  were  from  80  to  60  members  present, 
the  defendant  Cook  was  again  elected  the  president  of  the  association.  This 
election  was  by  a  formal  vote  oast  by  one  of  the  officers*  which  was  stated  to  be 
the  practice  when  there  was  no  dissent,  and  there  was  none  at  that  time;  and 
the  minutes  of  the  meeting  record  the  fact  of  this  election,  at  which  the  other 
officers  were  in  the  same  manneragain  elected.  Atanother  meeting,  at  which 
other  members  of  the  association  were  present,  held  underthe  presiding  action 
of  the  plaintiff,  on  the  same  evening,  Philip  Dunn  was  elected  president,  and 
the  plaintiff  was  elected  vice-president,  of  the  same  association,  and,  as  Philip 
Dunn  soon  afterwards  died,  the  plaintiff  thereby  claimed  to  succeed  to  the 
office  of  president.  But  as  the  office  of  president  had  not  been  vacated  by  the 
defendant  Cook,  or  the  organization  in  any  form  abandoned,  this  election  of 
the  plaintiff  was  not  authorized.  The  organization  was  still  maintained  by 
the  defendant  Cook,  and  the  other  officers  elected  with  him  on  the  last  meet* 
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Ing  in  June,  and  they  were  the  pereonB,  therefore,  who  were  empowered  to 
hold  the  meeting  at  which  a  regular  electiun  could  tHke  place,  and  they  diil 
In  foot  hold  that  meeting,  and  the  election  was  fa^  by  it  The  plaintiff, 
therefore,  was  not  the  president  of  the  association,  and  could  net  represent  it 
in  this  action  in  that  capacity;  and,  being  bo  disabled,  it  would  hare  beMeflted 
him  in  no  way,  if  other  evidence  which  was  offered  had  been  received,  fork 
would  not  have  changed  this  part  of  the  case.  If  there  shall  be  any  attempt 
to  transfer  the  funds  of  this  association  to  the  brotherhood,  it  may  l>e  pre* 
Tented  or  rectified  by  an  action  prosecuted  by  some  person  or  persons  author- 
ized to  maintain  it.  The  plaintiff  as  president  Is  not  that  person;  wid  the 
)ndgment  shoold  be  afflrmedt  with  coeti.  AU  concur. 


(Supirme  Court,  General  Turn,  FVth  Depmtmmt.  Ootobor  tt,  INO.) 

ftnaiar— StTfTioiBBOT  or  Bvidinob. 

An  action  on  two  promissory  notes  purporting  to  have  been  executed  by  IL, 
while  a  convict  in  the  state's  prisoii,  was  defended  on  the  ground  that  D.,  a  keeper 
of  the  prison,  under  the  pretense  of  having  H.  sign  a  petition  for  bis  own  parwn, 
obtained  his  rigoatnre  to  two  rdeoes  of  paper,  which  proved  to  be,  In  form,  praa- 
Issory  notes,  each  written  at  toe  bottom  of  a  hRlf-Bheet  of  legal  cap,  In  the  oaad- 
wrltmg  of  D.  S.,  one  of  the  convlots,  testified  that  he  saw  M.  sign  his  name  to  (wo 
pieoes  of  paper;  that  oo  writing  was  immediately  above  the  signature;  that  at  the 
head  of  the  paper  for  a  few  lines  was  a  petttioo  for  a  pardon ;  and  that  D.  told  him 
to  have  H.  sign  his  nune  at  the  bottom,  so  as  to  leave  room  to  make  a  note  on  eaok 
page  above  the  signature;  and  witness  pointed  to  certain  marks,  Indicating  where 
ne  was  to  tell  M.  to  sign  his  name.  D.  denied  any  conversation  with  S.  about  the 
notes,  and  testified  that  he  saw  K.  sign  the  notes  at  the  request  of  another  ooa- 
vlot,  and  that  he  supposed  the  latter  took  the  notes  away  with  him.  Beld,  that 
whether  the  transaction  was  a  forgery  was  a  question  for  the  Jniy,  and  that  thsir 
finding  in  the  affirmative  would  not  be  disturbed. 

Appeal  ftom  special  term,  Wayne  county. 

Action  by  Albert  6.  Graham  against  George  lUehardson,  executor,  etc,  of 
Edward  Mahw,  deceased.  There  was  Judgment  fordefendant,  and  platnAfff 
appeals. 

Argued  before  Dwioht.  P.  J.,  and  Macombbb  and  Coblbtt,  JJ. 
W,  H,  Coon,  for  appellant.  /.     Kinneyt  tot  respondent. 

Maoomber,  J,  The  defendant  is  the  executor  of  the  last  will  and  testa- 
ment of  Edward  Mahar,  deceased,  who  died  in  the  state's  prison  in  the  cilif 
of  Auburn,  X.  T.,  August  7,  1888,  while  serving  a  term  under  a  sentence 
tor  manslaughter  for  killing  his  wife.  The  plaintiff  brings  thia  aclion 
against  his  executor  to  recover  upon  two  promissory  notes,  one  of  tSiOOO. 
and  the  other  of  CI,000,  purporting  to  have  beea  made  at  Auburn.  May  2, 
1888,  and  payable  one  year  after  date,  with  Interest,  respectively,  and  pur- 
porting to  be  signed  by  the  defendant's  testator,  Edward  Mahar.  Tlie  an- 
swer put  in  issue  the  making  and  delivery  of  the  notes.  Upon  the  trial,  ev- 
idence was  given  which  the  jury  have  manifestly  believed  and  acted  upon, 
to  the  effect  that  one  John  M.  Devore,  a  keeper  of  Auburn  state's  prison,  at 
the  time  mentioned,  under  pretense  of  having  Mahar  sign  a  petition  to  the 
governor  for  hia  own  pardon,  obtained  a  signature  to  two  pieces  of  paper, 
which  now  turn  out  to  be.  In  form,  promissory  notes,  written  at  the  bottom 
of  each  half-sheet  of  legal  cap,  affixed  to  which  was  the  body  of  each  note  re* 
■peetlvely  in  the  handwriting  of  Devore.  The  witness  James  Scanlan,  who 
was  a  convict  at  Auburn  state's  prison  at  the  same  time,  testifies  that  he  saw 
theee  pieces  of  paper,  bnt  not  as  they  now  appear,  and  saw  Mataar  sign  bia 
name  to  them.  At  that  time  nu  writing  waa  immediately  above  the  algna- 
tore.  He  t^tlflee  that  at  the  head  of  the  page  for  a  few  llnea  WM  ft  petition 
to  the  governor  fur  a  pardon  of  Mahar.   He  further  testlfiea  that  Devore 


QbAHAH  v.  BXOHABSSOlf. 


Sup.Ct.] 


EOKOHO  STRAW  BOABD  CO.  V.  INUAK. 


329 


told  him  to  have  Mahar  sign  his  name  at  the  bottom  so  aa  to  leave  room  to 
make  out  a  note  on  each  page  just  altove  the  signature,  and  the  witness  points 
to  certain  marks  indicating  where  he  was  to  tell  Mahar  to  sign  his  name. 
The  witness  John  M.  Devure,  called  for  the  plaintiff,  testified  that  he  saw 
Mabnr  sign  the  notes  nt  Auhuro  prison  lu  the  finishing  shop  at  the  desk. 
He  sajrs  a  convict  by  the  name  of  Jolmson  came  in  there  with  him,  and  asked 
him  to  write  a  note.  He  says  he  drew  the  notes  at  the  reqnest  of  Mahar. 
He  furtlier  testifies  that  he  supposes  that  Johnson  took  the  notes  away  with 
him.  This  witness  denies  all  conversation  with  Scanlan  about  the  notes. 
Devore  testified  that  the  two  notes  were  written  upon  the  same  page  of  the 
half-sheet  of  legal  cap.  In  this  he  positively  contradicts,  as  in  other  matters, 
the  statement  of  Scanlan,  and  this  contradiction  Is,  perhaps,  the  most  control- 
ling circumstance  in  the  case  touching  the  credibility  of  these  two  men. 
Scanlan,  confessedly,  was  a  man  without  character,  but  be  has  narrated  the 
events  aa  he  says  they  occurred  in  the  prison  with  apparent  truthfulness. 
When  these  notes  were  produced  and  examined.  It  was  found  that  the  signa- 
ture was  in  fact  at  the  bottom  of  the  two  hiilf-sheets,  and  were  not  made 
both  upon  the  same  page,  one  near  the  bottom,  and  the  other  higher  up  upon 
the  page.  The  lower  edge  of  each  paper,  It  is  stated  In  the  case,  (and  the 
jary  had  the  exhibits  before  them,)  nppeved,  not  as  it  would  be  If  torn  off 
below  the  signature  at  the  time  of  its  execution,  but  rather  as  originally  cat 
by  the  manufacturers.  This  evidence  made  a  case  which  was  required  to  be 
submitted  to  the  Jury  upon  the  question  of  forgery.  If  Mahar's  signature 
was  obtained  in  the  manner  related  by  Scanlan,  the  transaction  was  olearij 
a  forgery,  because  the  signature  was  obtained,  not  under  mere  pretense  tlutt 
be  was  signing  a  promissory  note  to  be  used  for  one  purpose,  but  under  tbe 
pretense  that  It  was  a  petition  only,  and  not  In  any  reapeet  an  obligation  tor 
htm  to  pay.  The  juiy  was  Justified  In  reaching  its  coneluslon.  The  whole 
case  shows  that  there  was  good  ground  for  them  to  believe  that  there  was  a 
oonsplnu^  to  obtain  from  Mahar,  without  consideration,  and  without  his 
knowledge,  commercial  paper,  purporting  to  be  exeeuted  by  him,  of  just 
about  the  value  of  his  entire  estate.  The  Jury  might  also,  under  the  testi- 
mony, have  reached  a  conclusion  favorable  to  the  defendant  upon  the  other 
bmnch  of  the  case,  namely,  that  the  plaintiff  himself  was  not  a  bona  fldt 
bolder  for  value  of  either  of  these  notes.  But  It  la  hardly  necessary  to  go 
into  that  branch  of  the  case.  Inasmuch  as  we  are  well  satisfied  that  tiie  Jnir 
reached  the  correct  conclusion  upon  the  question  of  fiict  above  mentioned 
and  that  there  was  no  exception  to  the  evidence  or  the  charge  relating  to  this 
snbject  which  Is  available  to  the  plaintiff  on  this  appeal.  Neither  of  the 
pretended  notes  ever  had  a  legal  Inception,  and  the  Judgment  and  order  vj^ 
pealed  frcnn  should,  therefore,  he  affirmed.   All  concur. 


K<»OKO  Stkaw  Board  Co.  «.  Imhan  9t  ol. 
(Supreme  Court,  QtntmX  Term,  Fint  Department  October  flft,  189a) 

1.  AssTMMtT— Wrsn  Libs— Partly  Performkd  Coktbact. 

n&lntlit  oontrscted  to  fnrnisb  to  defendants  a  speollled  goBntlty  of  goods  maira- 
teotnred  vlaintifE,  for  whlob  defendants  were  to  gtve  their  aooeptaaoes,  the 
goods  to  be  soipped  during  the  year  toUowing.  For  aevenl  numtha  of  that  year, 
plalntUT  famisBed  the  goods,  and  defendants  gave  therefor  aooeptanoes  or  notes, 
until,  upon  one  of  the  notes  beooming  due,  and  not  being  paid,  plalntliS  refused  to 
•end  more  goods,  and  daf endanta  then  refused  to  give  notes  for  shinmenta  that  had 
been  made,  and  failed  to  pay  notes  that  matured  afterwards.  Htla  that,  in  the  ab- 
sence of  uy  default  on  pluntiiTs  part  which  coold  escuae  defimdanta'  non-pay- 
SKo^^^^laintUE  ooold  midutain  an  aotton  against  them  for  the  value  of  the  goods  ^ 

%  CoKTBAOTS  ■  ■  raaronmyos— RuciBBioir. 

On  Kovember  9, 1887,  plaintiffl  agreed  in  writing  to  foraish  to  dafendanto  IJNO 
tons  of  straw  board,  to  be  shipped  during  tha  year  1888.  Defendanta  knew  wm« 
makinsr  the  oootraot  that  nlainttfTs  mlU  Tor  making  the  straw  htmrA  wan  not  to  ha 
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completed  for  some  time.  It  was  oompletea  late  Id  Deoember,  1887,  and  thereaftei 
plalntlir  famlstaed  straw  board,  aa  reqnired  bj  detendanta,  onUl  July,  1888,  when 
order*  for  488  tone  bad  been  glvea,  and  488  Utum  bad  been  dellTered.  Defandanti 

then  made  defaalt  Id  payment,  whereupon  platntlff  refused  further  to  carry  out  the 
contract.   Defendants  ^eged  that,  at  the  date  of  the  contract,  they  had  ordered 
TerbalW  100  tons  which  plaintlS  had  oot  delivered;  but  this  was  '''-nled  by 
till,  field,  that defendanta  wex«  not  Jvstifled  io  tzeating  theoontrMt  aa  taaemded 
at  the  Ume  of  their  vwn  default. 
I»  iaeoimiT— OooDs  Sols  ash  Dbutsbbi^Aicoiiht  or  Rbootbbt. 

Under  a  contract  by  ^Intifl  to  furnish  to  defendants  a  certain  ciaauU^  of  gooda 
at  a  fixed  price,  pliUntifl  delivered  part  of  the  ffoods  as  required  by  defendanta,  and 
accepted  defendants'  notes  for  the  price  thereof,  some  of  which  were  paid;  bat, 
on  detendwits'  failure  to  pay  one  of  the  notes,  pbiintlff  refused  farther  to  oanV  out 
the  contract^  and  brought  suit  aninat  defeadantt  for  the  value  of  the  gooda  deliv- 
ered. Held,  that  the  recovery  therein  aboold  not  be  fOr  mora  than  the  oontraat 
price. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Kokomo  Straw  Board  Company  against  Horace  Inman  and 
Barry  A.  Inman  for  the  value  of  goods  sold  and  delivered.  The  issues  were 
referred  to  John  X.  Ward,  Esq.,  who  found  for  plaintiff,  filing  the  foUowing 
opinion: 

"The  facts  in  this  case  may  be  briefly  stated  as  follows:  On  the  9th  of 
November,  1887.  the  defendant  Horace  Inman,  representing  his  firm,  the 
defendants  in  this  ease,  entered  into  a  written  contract  with  the  plaintiff  in 
the  words  following:  '  Kokomo,  Ino.,  Nov.  9tb«  1887. 

**  •  Horace  Inman,  Esq.,  Amsierdam,  iV.  F., — Dbab  Sib:  We  propose  to 
fnrnfah  you  with  twelve  hundred  tons  straw  board,  at  thirty-one  dollars  per 
ton  f.  o.  b.  cars  here,  your  ninety  days'  acceptance  from  date  of  invoice; 
these  boards  to  be  shipped  during  the  year  l&iS.  This  contract  shall  be  con- 
sidered binding,  barring  accidents,  and  take  th«  place  of  ail  previous  con- 
tracts with  the  Ohio  Straw  Board  Company.  All  boards  to  be  of  No.  1 
quality. 

*  Yonra,  tnily,  Kokomo  Stbaw  Board  Compant, 

"  •  M.  Seibkrlino,  Superlnteudeat. 

"  *  Accepted:   Horaob  Inman. 

**  *P.  S.  Ati  boards  shipped  this  year  to  apply  on  above.* 
"At  the  time  this  contract  was  made,  the  plaintiff,  the  Kokomo  Straw 
Board  Ck>mpany.  was  a  corporation  created  by  and  existing  under  the  laws 
of  Indiana,  its  business  being  or  intended  to  be  the  manufecture  of  straw 
board.  Its  mill  was  not  completed  at  the  time  of  the  contract,  and  was  not 
completed  antll  the  last  week  in  December  thereafter.  The  defendants  were 
the  manufacturers  of  paper  boxes,  and  the  owners  of  several  factories,  and 
largely  interested  in  others,  and  were  using  about  1,200  tons  of  straw  board 
at  their  various  factorlM  during  the  year.  The  plaintiff,  as  soon  as  its  mill 
was  completed,  commenced  to  carry  out  its  part  of  the  contract  by  furnish- 
ing boards  as  required  from  time  to  time  to  the  defendants,  and  the  defend- 
ants carried  out  their  part  cf  the  contract  by  giving  acceptances,  or  notes  ac- 
eepted  by  the  plaintiff  In  lieu  of  acceptances,  until  about  the  6th  day  of  July. 
1888*  when  the  note  which  then  became  due  went  to  protest,  and  after  such 
protest  the  plaintiff,  wlUi  one  exception  hereafter  to  be  noticed,  rinsed  to 
send  any  boards  to  the  defendants,  or  further  to  carry  oat  Its  contract,  and 
the  defendants  refused  to  give  any  notes  for  shipments  thereafter  recelTed. 
After  various  efforts  tor  a  settlement  between  the  parties,  all  efforts  of  fui^ 
ther  negotiation  w«e  broken  off,  and  the  pliUntifl  on  or  about  the  StSth  day 
(rt  December,  1888,  commenced  an  action  in  this  eourt  against  the  defendants 
for  the  alleged  value  (rf  the  straw  board  delivered  to  them  In  the  various  ship- 
ments. At  the  time  of  the  commencement  of  this  action,  six  notes  that  had 
been  given  by  the  defendants  to  the  [dalnttff  had  gone  to  protest.  The  a» 
Hon  is  not  founded  either  npon  the  notes  or  the  contract,  but  Is  an  action 
for  the  value  of  goods  sold  and  delivered. 
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**  Thru  qnestions  present  ttienuelves  for  consideration:  Fint.  tToder  the 
facts  of  this  case,  as  tbey  have  been  briefly  stated,  but  as  they  will  be  here* 
after  more  fuUjr  considered  under  each  point,  can  this  form  of  action  be 
maintained  by  the  platnUfl  agiUnst  the  defendants?  Seoond.  If  this  question 
li  answered  in  tiie  affirmative,  has  the  plaintiff  bo  violated  or  departed  from 
its  contract  as  to  deprive  it  of  the  right  of  action,  or  to  give  the  defendants  a 
right  of  counter-claim  for  damages  against  Itf  Third,  If  Uie  plaintifl  is  en- 
titled to  recover,  for  what  amount  should  judgment  be  rendered  in  its  behalf? 
iExaminlng  these  queaUons  in  the  order  as  they  are  presented,  there  can  be 
no  doubt,  under  the  decisions  of  the  courts  of  this  state,  and  under  the  gen- 
eral law.  that  the  plaintiff  had  the  right  to  bring  the  action  in  this  form. 
Where  the  contract,  though  partly  performed,  has  been  either  abandoned  by 
BButual  consent  or  rescinded  and  extinct  by  some  act  on  the  part  of  the  de- 
fendant; the  plaintiff  may  r^ort  to  the  common  counts  alone  for  remunera- 
tion for  what  he  has  done  under  a  special  agreement.  2  Greenl.  p.  87,  g 
104.  In  tbecHJM  of  Ladue  v.  Seymour,  24  Wend.  62,  the  court  says:  '  When 
an  end  has  been  put  to  the  contract  by  the  wrongful  act  of  the  party  for 
whom  the  services  were  reodered.  the  other  party  may,  in  general,  resort  to 
the  indehitattu  assumpsit  count,  and  in  that  form  recover  for  his  labor  and 
materials.'  In  the  case  of  Jones  v.  Juddt  4  N.  Y.  414,  the  court  say:  '  If 
the  performance  had  been  arrested  by  the  act  or  omission  of  the  defendants, 
the  plaintiff  would  have  his  election  to  treat  tlie  contract  as  rescinded,  and 
recover  on  a  quantum  meruit  the  value  of  his  labor.' 

**The  simple  question  then  arises,  do  the  facta  in  this  case  bring  the 
plaintiff  within  the  provlaioos  of  the  above-stated  principle?  There  is  no 
dispute  about  the  facts  that  one  of  the  notes  of  the  defendants,  the  note  which 
twoune  due  on  the  5th  of  July,  1888,  was  not  met  at  maturity,  and  was  al- 
lowed to  go  to  protest.  Subsequent  notes  shared  the  same  fate.  It  Is  true 
that  the  defendants  seek  to  relieve  themselves  of  the  obligation  to  pay  these 
notes  lity  the  allegation  that  the  plaintiff  bad  not  complied  with  its  part  of  the 
agreement.  That  question  I  will  examine,  under  the  second  legal  proposition. 
.Assuming  that  it  had  substantially  performed  its  contract^  there  can  be  no 
doubt  in  my  mind  that  the  non-payment  of  the  demands  of  the  plaintiff  as 
th<^  nudwred  under  the  contract,  and  the  failure  of  the  defendants  to  give 
Dotea  for  the  subsequent  shipments  made  in  June,  authorized  the  plaintiff  to 
BM  aside  the  contract,  and  to  declare  it  at  an  end.  and  to  furnish  no  other 
boards.  It  cannot  fora  moment  be  assumed  that  the  plaintiff  was  bound  to 
go  on  furnishing  its  materials  under  the  contract,  unless  the  defendants  com- 
plied with  their  portion  of  the  contract,  and  paid  for  the  materials  according 
CO  the  reqairements  of  the  extract.  In  the  correspondence  of  the  defendants 
at  the  time  when  these  notes  went  to  protest,  and  immediately  thereafter, 
there  is  no  pretense  of  any  excuse  having  been  furnished  them  by  the  plain- 
tifl for  their  non-payment.  On  the  contrary,  on  the  day  when  the  note  be* 
came  due,  and  went  to  protest,  we  find  Air.  Inman,  the  defendant,  writing  to 
the  plaintifl  as  follows:  *  Your  telegram  in  reference  to  my  note  (81,054) 
was  received  to-di^,  too  late  to  be  of  the  slightest  service  to  me.  My  pay- 
ments are  very  heavy,  and  I  had  hoped  for  some  relief  from  you;  therefore,  I 
was  obliged  to  let  the  note  go  back,  which  I  regret  very  much.'  On  the  24th 
of  July,  after  two  notes  had  gone  to  protest,  the  defendauts  wrote  to  the 
plaintiffs:  *  I  am  very  sorry  that  severe  disappointments  to  me  should  have 
inconvenienced  you  a^o,  but  I  anticipate  no  further  trouble  in  the  future. 
Will  mail  you  notes  for  the  unsettled  accounts  In  a  day  or  two.'  It  thus  ai^ 
peais  that  the  defendants  at  that  time,  instead  of  finding  an  excuse  for  the 
non-pi^tnent  of  the  note  in  default  of  the  plaintiff,  had  aolually  applied  to  the 
plaintiff  for  assistanoe.  and  the  plaintifl  bad  even  been  willing  to  give  them 
assistance,  bat  it  had  come  too  late;  and  after  all  the  transactions  had  Iteen 
oumpleted,  and  all  the  boards  had  been  delivered  except  one  ton,  which  was 
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delivered  (n  August  to  oblige  the'  defendants)  the  defendants  admitted  their 
indebtedness  to  the  plaintiff  for  the  boards  which  bad  been  delivered,  ex- 
pressing their  regrets  that  ttie  notes  given  had  not  been  paid,  and  their  de> 
termination  in  a  day  or  two  to  glvp  notes  for  the  nnsettled  account.  Hr. 
Inman  was  asked  by  his  counsel  why  that  note  was  not  paid.  His  answer 
was :  •  It  was  not  paid  for  two  reasons.  One  was  that  I  asked  ttinn  to  renew 
It,  and  I  got  no  reply  from  tbem  whether  tb^  would  or  not  until  after  It  was 
protested;  and  the  second  reason  was  because  I  had  paid  out  a  la^  amount 
of  money  for  that  same  material  that  was  due  from  them,  thereft>re  I  waa 
short  of  funds  just  at  that  time;'  and  the  same  reason  is  given  tor  the  non- 
payment of  the  notes  which  bewme  due  July  20th.  On  t£e  20th  of  July,  15 
days  thereafter,  another  note  went  to  protest  for  the  sum  of  9668.75,  and  no 
notes  or  acceptances  were  ever  given  for  any  shipments  after  the  month  of 
May.  In  my  opinion,  therefore,  the  plaintiff  had  the  undoubted  righttosend 
no  more  boards,  and  to  terminate  the  contract,  unless,  as  Is  intimated  by  a 

Srtton  of  Che  answer  of  Mr.  Inman,  they  were  placed  in  Uils  position  by  the 
[lure  <Kt  the  plaintiff  to  famish  the  board  required;  and  we  are  thus  brought 
to  the  consideration  of  the  second  legal  preposition,  to-wit:  Has  the  plaintlS 
so  vidated  or  departed  from  its  contract  aa  to  deprive  it  of  the  right  of  action, 
or  to  give  the  d^endanta  a  right  of  counter*claim  for  damages  against  It? 
What  was  the  contract  between  the  plaintiff  and  defendants?  It  was  to 
fnmish  during  the  year  1888, 1.200  tons  of  straw  board.  Its  mill  was  not 
completed,  and  was  not  to  be  completed,  for  some  time  after  the  date  at  the 
oonuact.  and  this  whs  perfectly  well  known  to  the  defendants  when  they 
made  their  contract.  The  oontnMit  as  It  is  written  ought  to  receive  a  reason- 
able interpretation,  and  such  aa  will  be  jnst  and  equitable  to  both  parties, 
neither  giving  the  plaintiff  the  right  to  send  the  whole  1,200  tons  during  the 
last  month  of  the  year,  as  has  been  contended  for  by  the  plaintiff,  nor  author- 
izing the  defendants  to  require  1,200  tons  in  any  one  month  of  tlie  year,  or  in 
any  two  or  three  months  of  the  year.  The  natuml  presumption  Is  tluit  the 
defendants  would  require,  during  the  year  1888,  1,200  tons,  an  av^age  ot 
about  100  tons  per  month,  sometimes  a  few  more,  and  sometimes  a  few  less,  as 
expressed  by  Mr.  WilUHms,  the  witness.  An  effort  lias  betm  made  on  the 
part  of  the  defendant  to  show  by  parol  testimony  some  other  agreement,  orto 
give  some  other  interpretation  to  this  contract,  but  the  parlies,  having  re- 
duced the  contract  to  writing,  must  abide  by  It,  and  parol  testimony  of  tlw 
surronnding  circumstances,  or  of  whfU;  took  place  at  the  time,  can  only  be 
received  for  the  purpose  of  giving  what  was  the  understanding  of  the  con* 
tract  at  the  time  by  the  contracting  parties.  This  principle  should  be  pecu- 
liarly recognized  in  this  case,  because  Mr.  Inman,  the  defendant,  says.  In 
detailing  this  conversation:  'I  said  this  ought  to  be  put  in  the  contract,  and 
they  said  that  the  amount  would  vary,  and  I  could  have  it  as  fast  as  I  needed 
it,*  Kow.  did  the  plaintiff  comply  with  its  portion  of  the  contract  as  written 
or  even  as  Interpreted  by  Mr.  Inman  himself?  Were  the  defendanta  practi- 
cally furnished  with  boards  as  fast  as  they  were  required  by  them,  or  as  fast 
as  orders  were  sent?  Mr.  Williams  testlBes  that  *the  number  of  tons  ordered 
up  to  the  time  the  default  took  place  in  the  payment  of  the  note  was  438,  and 
the  number  of  tons  shipped  during  that  period  was  483  in  round  numbers;* 
and  that  be  received  no  verbal  order  from  the  defendants  between  the  date 
the  contract  and  the  1st  of  July,  1888.  He  was  asked:  *Do  you  know 
whether  the  defendants  or  either  of  them  gave  the  plaintiff  any  orders  be> 
tween  November  9,  1887,  and  July  1,  1888.  for  straw  buard  under  the' con- 
tract, which  are  not  In  writing?  Answer.  Do  you  mean  that  outside  of  the 
written  orders  we  have  that  there  Is  any  order  to  correspond  with  the  verbal 
order?  No,  sir;  we  received  none.  f^i^tUm.  You  are  sure  of  that?  A. 
Tea.  air.  Q,  Too  know  that  of  your  own  knowledge?  A.   Tea,  sir;  I 
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**  Then  waa  therefore,  according  to  the  testimonj  of  Mr.  Williams,  not  more 
than  five  tons  ordered  hy  the  defendants  which  bad  not  heen  shipped.  This 
tesUmony  is  conflrmed  by  the  defendants  tf  we  exclude  100  tons  which  they 
allege  they  ordered  verbally  on  the  dth  of  November,  and  which  Mr.  Williams 
positively  contradldB,  as  we  have  seen.  Assuming  for  a  moment  that  this 
order  of  100  tons  had  been  verbally  given  in  November,  did  It  Justify  the  de- 
fendants fn  receiving  the  boards  from  the  plnintiff  from  that  time  for  the  next 
six  months,  and  then  making  default  in  the  payment  of  their  note  given  for 
boards  which  they  had  actaally  received  and  used?  In  the  case  of  Duboig  v. 
Canal  Co.,  4  Wend.  289,  the  court  saya:  •  Every  breach  of  a  special  ngree- 
ment  by  one  party  does  not  authorize  the  other  party  to  treat  It  as  rescinded. 
There  are  some  breaches  that  do  amount  to  an  abandoment  of  it.*  My 
opinion  is,  flrstt  that  this  discrepHncy  between  the  amount  ordered  and  the 
aiuoiint  sent  would  not  liave  justified  the  defendants  in  considering  the  con- 
tract rescinded  at  the  limo  when  their  note  became  due  and  went  to  protest; 
but.  If  it  even  authorized  a  rescission,  it  was  the  duty  of  the  defendants  to 
have  acted  immediately.  In  the  case  of  Lawrenct  v.  Dale,  3  Johns.  Gli.  23, 43. 
Chancellor  Kent  lays  down  the  rule:  *  If  the  law  allows  the  party  to  abandon 
a  eontruct  while  in  fieri^  he  ought  at  least  to  act  promptly  and  decidedly  on 
the  very  tirst  discovery  of  the  breach.  If  he  negotiates  wUb  the  party  after- 
wards, and  permlta  the  work  to  go  on.  he  certainly  waives  all  right  to  aban- 
donment. There  is  not  a  case  to  contradict  this  doctrine,  which  Is  founded 
upon  the  plainest  principles  of  justice.*  On  the  28th  of  May,  more  than  six 
months  after  this  allegtd  order  is  said- to  have  been  given,  during  which  time 
other  orders  were  being  given  and  boards  sent  forward,  the  defendants  write 
tlie  plaintlft:  'As  we  have  now  a  way  in  which  we  can  keep  orders  straight, 
we  wish  you  wonld  cancel  all  former  orders  except  those  made  on  tliese  blanks, 
<nd  then  we  will  know  just  what  we  have  ordered.'  Would  it  be  possible 
for  a  Jui7  or  a  referee,  with  the  evidence  of  this  case  before  them,  to  find  as 
a  fact  that  thia  100  tons  allied  by  Mr.  Inman  to  have  been  ordered  were 
ordered  on  the  9th  of  November  at  the  time  when  thecontract  was  made?  It 
must  be  remembered  that  the  mill  was  not  completed  at  the  time  when  this 
order  Is  alleged  to  have  been  given;  that  there  is  no  absolute  right  given  to 
the  defendants  by  the  contract  to  order  any  boards  before  the  beginning  of 
1888,  and  the  first  time,  in  the  correspondence  or  in  the  communication  of 
these  parties,  when  anything  is  heard  of  this  Hiieged  order  of  100  tons  of  No* 
vember  9th,  Is  when  Mr.  Inman  is  upon  the  stand  as  a  witness  in  the  trial  of 
thia  cause.  Mr.  Inman  is  there  asked:  *  When  did  yon  give  your  Qrst  order 
tothe  plaintiff  for  straw  board  under  the  contract  In  evidence?  A.n9wer.  At  the 
samedsy  after  the  contract  was  signed, — on  November  9th.  Question.  Novem- 
ber 9thV  A.  Tes,  sir;  for  100  tons  of  straw  board.*  He  is  Hgmn  asked:  *I 
wish  to  aak  you  again,  how  many  tona  were  ordered  between  the  9th  of  No- 
vember and  the  Ist  of  Febrnaiy?  Answer.  I  ordered  from  the  Kokomo 
Straw  Board  Company  between  that  time  and  the  1st  of  February  17U  tons. 
Question.  That  was  100  tons  verbally,  and  70  tons  by  written  orders;  two 
written  orders?  A.  Yes,  sir.  Now,  we  seek  In  vain  forany  reference  to  such 
an  order  In  the  correspondence,  or  any  where  else  except  in  this  testimony  .or  any 
allusion  whatever  to  it.  On  the  25th  of  November,  after  Mr.  Inman  returned 
to  Amsterdam,  he  gave  the  following  orders:  *Ahstebdah,  N.  Y.  Nov.  25, 
1887.  *  We  also  Incloee  order  for  boards,  which  we  would  like  to  have  sent 
just  eo  Mon  as  you  get  to  making  good  boards.' 

"This  was  an  order  t<a  60  tons,  and  would  hardly  have  been  given  in  the 
form  It  was  tf  the  dirfendants  knew  that  there  was  an  outstanding  order  un- 
filled for  1(X>  tons  given  verbally  on  the  9tb  of  November,  without  any  allu- 
uUm  to  that  order.  On  the  7tb  of  Deoember,  after  the  above  order  had  been 
given,  the  defendant  wrote  the  plaintiff:  *  Is  tbere  not  some  way  yon  can  let 
me  have  a  ear4oad  or  two  right  away,  even  U  not  quite  up  to  the  standard. 
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we  won't  And  any  fault.  As  a  matter  of  accommodation  I  wish  you  wonld 
make  the  etPort.  *  Rush  it  right  along.'  No  allusion  whatever  made  to  the 
alleged  verbal  order  on  the  9th  of  November.  On  the  2d  of  Januny,  1888, 
the  defendiints  again  wrote:  '  Pletise  hurry  boards  along  as  fast  as  possible 
In  accordance  with  orders  sent  you.'  No  allusion  whatever  to  any  order 
given,  but  to  orders  sent.  On  the  12th  of  January  the  defendants  wrote: 
<  As  to  the  first  lot  of  board  which  you  sent  us,  which  we  have  received,  we 
are  very  mnch  pleased  with  it,  being  the  first  made  by  you.  If  you  can 
steadily  improve  for  three  months,  you  will  make  the  best  board  in  the  coun- 
try.' No  allusion  to  the  unfilled  order  of  the  9th  of  November,  but  :  lother 
order  sent  for  10  tons  with  this  request:  '  Please  midie  and  send  to  us  at  onoe 
in  advance  of  other  orders.*  And  so  new  orders  are  given  by  the  defendants 
to  tlie  plaintiff  from  time  to  time  up  to  the  28th  day  of  May,  1888.  when,  as 
we  have  seen,  the  plaintiff  was  requested  by  the  defendants  to  cancel  all  or- 
ders previously  given.  Even  after  the  note  bad  gone  to  protest  on  the  5th  of 
July,  1888.  the  defendants,  so  far  from  making  any  allusion  to  unfilled  orders, 
or  any  claim  for  damages  against  the  plaintiff,  write:  •  I  was  obliged  to  let 
the  note  go  back,  which  I  regret  very  much.'  The  defendant  was  asked  la 
his  examination,  '  How  many  tons  were  ordered  by  you  under  the  contrut 
between  the  9th  of  November,  1887,  and  July  1,  1888?'  and  he  answers, 

*  Five  hundred  and  thirty-three  tons.'  He  is  then  aeked,  *  Bopq  that  include 
the  100  tons  ordered  on  November  29tb? '  and  ha  answers,  *  Yes,'  Qusttion. 

*  How  many  tons  did  you  order  In  July  and  August  under  the  contract? '  and  he 
answers,  *  One  hundred  and  forty-three  tons.'  On  the  27tii  of  August  the  d»> 
fendants  wrotetbeplalnUflasfbllows:  *  Now,  the  situation  Is  tbia:  Youhan 
150  tons  of  old  orders  on  your  books  not  yet  filled.'  This,  of  course,  most 
have  included  the  order  for  the  148  tons  which  the  defendant  has  teat^ed  that 
he  gave  the  plaintiff  in  the  months  of  Jnlyand  August:  for  those  months  cmlj 
1  ton  was  sent.  Kov,  ff  wa  deduct  143  tons  or  142  tons  from  the  150  tons 
which  the  defendants  allege  was  still  due  them,  it  exoludes  any  pretext  of  tbs 
100  tons  alleged  to  have  Men  ordered  In  November,  and  leaves  u,  order  for 
only  8  tons  unfilled  at  that  time;  and  the  defendants  allege  further  In  the  same 
letter  that  there  was  due  tlwm  about  700  tons  on  their  contract  with  only  four 
months  to  deliver  itin,  showing  conclusirely,  according  to  the  construction 
of  the  defendants  theinaelves,  that  the  plaintiff  had  the  year  within  which  to 
eomidete  the  entire  contraot,  and,  if  700  tons  were  due  them,  500  most  have 
been  delivered ;  and,  as  there  were  no  deliveries  after  tbe  1st  of  July  except  1 
ton  In  August,  the  plaintiff  must  necessarily  have  deliversd  SOO  tona  or  about 
that  numwr  in  five  months,  which  would  have  been  a  literal  compliance  with 
the  contract.  On  the  28th  of  Aoignst,  1888i  tbe  defendants  wrote  ttie  plidn- 
tlfls  ordering  15  tons  of  board,  and  that  letter  saya:  '  We  Inclose  a  statement  • 
of  straw  boud  ordered  and  received  stnee  Mi^  14tb,  whicb  ahows  a  balance 
of  183  tons  stlU  due  us  on  back  ordws,  not  considering  the  <nder  of  to^lagr.' 
Tbat  order  fbr  15  tons  added  to  the  order  of  185  tons  would  of  coarse  make 
150  tons  due  on  the  back  orders  of  the  defendants  on  tbe  28tb  al  Aogust, 
1888.  The  defendant,  as  we  have  seen,  upon  his  examination,  was  asked: 

*  How  many  tons  did  you  order  from  the  plalntlfl  In  July  and  August  under 
the  contract? '  and  he  nswered,  *One  hundred  and  forty  .three  tons.*  De- 
ducting from  the  150  tons  which  the  defendants  allege  were  due  Uiem  on  pre> 
viouB  orders  on  the  28th  of  August,  the  143  tons  which  in  tli^r  testimony  the 
defendants  say  were  ordered  during  the  months  of  July  and  Aogust,  the  con- 
clusion is  irresistible  that,  at  the  time  when  the  first  note  waa  allowed  to  go 
to  protest,  bts  orders  had  all  been  filled,  except  that  the  number  of  tons  pre- 
viously stated  by  Mr.  Williams  had  not  been  filled,  to-wit,  about  six  or  seven 
tons ;  and  it  must  be  remembered  that,  by  the  undisputed  testimony,  from  tbe 
29th  of  May,  Inclusive,  to  tbe  5th  of  July,  when  the  note  was  protested,  a 
period  oi  a  Uttle  more  than  one  month,  orders  bad  been  given  tn  170  tona, 
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and  dniiiig  tbe  flame  period  the  defendants  liad  rer^ived  from  the  plaintiff 
moreUum  122  tons,  and  after  these  ordera  had  been  given,  and  the  material 
Feceivad,  as  late  as  August  llth,  the  defendants  did  not  pretend  to  make  anj 
claim  for  damages,  or  that  the  notes  were  not  paid  because  of  any  violation  (ME 
th«  contract  on  the  part  of  the  plaintiff,  but  wrote  as  foltowa:  'I  now  hand 
you  my  check  for  9558  inpayment  of  the  note  which  I  learn  has  gone  back, 
and  will  forward  check  for  expenses  as  soon  as  informed  of  the  amount.  This 
lime  the  fault  should  not  be  charged  to  me,  but  1  regret  the  occasion  for  it. 
Tlie  bank  should  certainly  have  notlQed  my  office  tlie  same  day,  and,  while  it 
would  not  bare  altered  the  result,  still  you  would  not  have  been  misinformed.' 
Having  thus  come  to  tlie  oonoluston  Uiat  the  plaintift  is  entitled  to  a  Judg- 
ment, the  only  question  remaining  to  be  oonsidered  ia  for  wtmt  amount  that 
judgment  should  be  rendered. 

"  The  plaintiff  seeks  a  judgment  for  a  price  tar  beyond  the  contract  prlcei 
upon  the  ground  that,  the  contract  having  been  set  aside,  he  Is  entitled  to 
the  value  of  the  straw  board,  without  reference  to  thecontract;  although  the 
contract  has  been  set  aside  by  the  plaintiff  to  enable  him  to  bring  the  action, 
it  still  remains  as  a  rule  of  damages,  and  the  price  tixed  by  the  parties  them- 
selves at  which  these  boards  were  to  tie  furnished  is  the  best  evidence  of  value 
that  can  possibly  be  given<  Besides,  it  must  be  remembered  that,  during  the 
whole  correspondence,  the  plaintiff  expressed  Itself  as  willing  and  able  and 
even  anxious  to  carry  out  the  contract  at  the  price  agreed  upon,  if  that  price 
was  only  paid,  and  tor  much  the  largest  amount  In  dispute  the  defendants 
had  given  to  the  plaintiff,  and  the  plaintiff  bad  accepted,  notes,  and  most  of 
the  notes  had  been  paid,  and  the  contract  to  that  extent  entirely  closed.  In 
cases  where,  notwithstanding  the  breach  of  a  special  contract,  the  party  in 
fault  can  still  recover  upon  a  guantttm  menUt,  the  special  contract  is  some- 
times competent  evidence  upon  the  question  of  what  the  services  are  reason- 
ably worth.  2  Qreenl.  Ev.  88,  note  c.  In  the  case  of  Clark  v.  &ilbert,  82 
Barb.  582.  In  delivering  the  opinion  of  the  court,  it  is  said:  'The  contract  or 
agreement  of  the  paities  is  competent  evidence,  and,  when  the  compensation 
is  so  fixed  and  regulated  by  the  contract  that  it  can  be  apportioned  without 
Injustice  to  either  party,  the  compensation  agreed  upon  may  well  be  taken  as 
that  which  the  pai-ty  reasonably  deserves  to  receive.'  The  defendants  admit 
the  receipt  of  430  tuns  at  931  per  ton.  This  would  amount  to  913,330.  The 
plaintiff  in  his  complaint  admits  the  receipt  from  the  defendants  of  97.328.40. 
which  would  leave  a  balance  due  the  plaintiff  from  the  defendants  of  96,001.60. 
There  is  a  discrepancy  between  this  testimony  and  the  testimony  of  Mr. 
Williams  of  only  three. or  four  tons.  The  number  of  tons  shown  by  the 
amount  of  the  five  unpaid  notes  to  have  been  received,  and  the  amount  r^ 
ceived  in  June  and  August  for  which  no  notes  were  given,  confirms,  in  my 
judgment,  the  testimony  of  Mr.  Williams,  and  I  have  so  found  in  my  re- 
port. I  have  t>een  forced  to  the  foregoing  conclusions  by  the  testimony  in 
this  cause,  notwithstanding  the  many  defenses  so  Ingeniously  set  up  by  ooun- 
ael  for  the  defendants,  and  the  great  ablUty  with  wbioh  they  have  been 
pressed  upon  me." 

Judgment  for  plaintiff  was  entered  on  the  report.  From  the  Judgment 
defendants  appeal. 

Argued  before  Tan  Brunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

Smith  it  White,  for  appellants.    William  Ford  Upfon,  for  respondent 

Feb  Curiam.  We  think  that  the  Judgment  appealed  from  sboaU  be  ait 
flmied.  npon  tbe  c^aion  ct  the  reforee. 
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In  re  Mubbat. 


{SwprerM  Court,  Qeneral  Term,  Ftnt  Department.  October  M,  18B0.) 

▲nosmr  ahd  Cuiht — Muoondtiot  un>  Dubabukt— Wboxafdi.  Cha-hom  jjusnt 
Jddob. 

An  attorney.  In  an  nffldsvlt  made  hj  falmself,  mod  filed  in  a  surrogate's  oonrt, 
(duTged  the  surrogate  with  oormpt  practices,  and  also  charged  him,  while  presid- 
ing in  open  oonrt,  with  being  an  lafamonB,  forsworn,  and  oorrupt  judge.  When 
aiTi^gDed  Id  the  snpreme  court  iov  thia  misoondoot,  he  reiterated  the  ehaq;es  in 
aa  amdarit,  and  insisted  apon  the  truth  of  them.  Held,  that  he  should  be  dis- 
barred. 

Motion  for  disbarment  ot  John  E.  Murray,  an  attomej. 

Ai^ued  before  Vau  BBt7»T.  P.  J.,  and  Braot  and  Daniels,  JJ. 

Ptter  3.  Olrnvt  for  the  motion.  John     Murray,  in  peraou,  opposed. 

Per  Cubiah.  The  respondent.  In  a  aflBdavit  made  by  him,  and  filed  in  the 
Born^te's  court  of  this  county  in  a  matter  pending  before  that  officer,  charged 
him  with  corrnpt  practices;  and  also,  while  presiding  and  In  open  court,  in 
a  matter  then  also  pending  before  liim»  charged  the  learned  sarrogate  tboa 
public^  witii  being  an  Infamoust  forsworn,  and  corrupt  Judge.  When  az^ 
raigned  here  for  thia  professional  misconduct  be  reiterated  the  cbargra  in  an 
i^davit  filed  by  him  in  this  proceeding,  and  Insisted  upori  the  truth  of  them. 
This  conduct  is  unprecedented  ud  unproteaaionai.  The  charges  are  most 
serious  in  charw^,  and  wonld  be  attended  with  the  grsrest  resolts  if  es- 
tablished. They  should  not  therefore  be  entertained  tor  a  moment,  except 
upon  the  most  impressive  evidenoe  at  least,  and  then  only  In  the  manner  pro- 
vided by  law  for  the  investigation  of  kindred  accusations  against  judicial  oi- 
fioers.  These  results  impose  the  greatest  and  most  scrupulous  care  even  in 
an  attempted  Impeachment  of  a  judicial  officer,  and  if  a  oounselor  ct  this 
court,  disregarding  that  mode  of  procedure,  makes  the  chai^  of  corruptioD 
against  an  officer  In  his  own  court,  while  sitting  in  a  case  which  he  is  Inves- 
t^ting,  his  conduct  la  in  the  highest  degree  on  professional  and  Improper. 
If  such  a  performance  should  be  tolerated,  when  every  presumption  of  law  ia 
against  the  truth  of  the  accusHtlon,  the  honor  of  judicial  officers  would  be 
exposed  to  the  malice  or  rage  of  disappointed  attorneys  whose  evil  inclina- 
tions, anger,  or  passion  would  thus  seek  its  gratification.  Unfortunately, 
perbaps,  there  are  in  our  profession  a  few  who  chafe  under  an  adverse  decis* 
ion,  and  indulge  In  utterances  which  they  are  only  too  happy  to  retract  in 
cooler  moments;  and  this  class  are  unfortunate,  it  may  be.  in  having  adopted 
a  profeasioD  which  has  its  successes  and  failures,  the  latter  arising  doubtless 
more  from  the  infirmities  of  human  evidence  than  the  uncertainty  or  varia- 
bility of  legal  principles.  Here  the  respondent  for  the  oral  declaration  against 
the  surrogate  was  given  the  opportunity  to  apologize,  which  he  failed  to  do, 
and  in  this  pi-oceeding  has  given  oeitlier  signs  of  regret  at  his  conduct  nor 
retracted,  apolugized,  nor  stated  anything  In  extenuation  or  in  mitigation. 
The  excitement  caused  by  overzealous  advocacy  is  not  even  urged  as  an  apol- 
ogy for  the  unusual  misconduct  complained  of,  or  any  explaniition  of  it  given. 
On  the  contrary,  the  stubborn  repetition  of  the  charges  confirms  their  utter- 
ance as  deliberately  and  intentionally  made,  and,  from  the  manner  in  which 
they  were  made,  justifies  the  presumption  of  an  Improper  motive.  Indeed, 
the  conduct  of  the  respondent  was  and  is  so  flagrantly  subversive  ot  law,  or- 
der, and  decorum  that  there  can  be  no  hesitation  as  to  the  consequences  that 
must  ensue  in  the  absence  of  any  mitigating  circumstances.  It  was  said  in 
Bradley  v.  FUTier,  13  Wall.  355,  that  the  obligations  which  attorneys  im- 
pliedly assume,  if  they  do  not  by  express  declaration  take  them  upon  them- 
selves when  they  are  admitted  to  the  bar,  is  not  merely  to  be  obedient  to  the 
constitution  and  laws,  but  to  maintain  at  nil  times  the  respect  due  to  courU 
of  justice  and  judicial  offl<»i8.   This  obligation  is  not  discharged  by  merely 
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oliBWTiiig  tha  rnlM  of  coortooDs  demeaniv  In  open  court,  but  It  lodudM  ab- 
■tainli^  out  (tfcourt  from  all  Insulting  language  and  offensive  conduct  to- 
.waids  the  juices  personally  for  their  judicial  acts.  In  that  case  the  attumegr 
was  stricken  from  the  roll  for  ttaroatenlng  with  personal  ofaastlsement  a  judge 
who  was  preakllng  in  a  case  then  pending,  and  In  which  the  counsel  was  en^ 
gaged;  and  although  it  is  not  necessary,  perhaps,  to  refer  to  it, — there  being 
no  doubt  whatever  opon  the  subject, — it  was  there  declared  that  the  power 
to  remove  attorneys  from  the  bar  is  possessed  by  all  courts  which  have  au- 
tliority  to  admit  them  to  practice.  We  think  it  our  duty  to  grant  the  m<^ 
lion  made  herein  forever  disbarring  the  respondent  as  an  atUu'O^  ox  oonn- 
selor  of  this  court. 


(^preme  Court,  Oeneral  Tsrm,  IVrtt  Department.  Ootober  SA,  ISM.) 

Satisfaction  or  JtmomiT. 

An  applloatloit  to  aaXMy  a  judgmeot  noordad  on  nadartakfaiga  was  made  on  the 
aflUavIt  of  the  defendanto'  attorney,  and  on  bebaU  of  the  *ore^,  on  tiie  croiind 
that  the  judgment  had  been  paid  by  defendant  C.,who  was  primarily  liable  thereon. 
The  affidavit  of  the  plaintiffs  attorney  cooflrmed  the  statement.  C.  denied  the 
payment,  as  did  also  a  third  party,  who  swore  that  he  pnrohased  thejndgment  aa 
an  aceonuniDdatlMi  to  C.,whloh  was  corroborated  by  timrattraney.  ^mA,  that  the 
notion  WB8  properly  denied,  wlthont.  prejudioe  to  an  action. 

Appeal  from  speolal  term.  New  York  county. 

This  Is  an  appeal  by  Anson  O.  Stevens  from  uk  order  denying  Us  motion 
that  a  judgment  entered  in  favor  of  the  plaintiff  in  an  action  ag^nat  bim- 
nlf  and  his  oo-dpfendant  Eiastna  Crawford  be  satisfled  of  remrd  on  tha 
ground  that  it  had  been  paid  bv  said  Orawford. 

Argued  before  Yah  Bkvht,  P.  J.,  and  Brast  and  DABZKLa,  J  J. 

Tho$,  M.  Tfngt  for  app^ant.  Jaoob  Frommet  for  respondents. 

DAHXEta,  J.  The  judgment  was  recovered  on  undertakings  or  bonds  given 
tn  an  action  in  the  courts  of  the  United  States.  The  appIicatioD  to  satisfy  it  was 
made  on  the  affidavit  of  the  defendants*  attorney,  and  on  behalf  of  one  of  the 
surety,  Anson  0.  Stevens,  that  it  had  been  in  fact  paid  by  the  defendant 
Srastua  Crawford,  who  was  primarily  liable  to  discharge  the  obligation;  and 
the  affidavit  of  Mr.  Sboudy,  one  of  the  plaintiff's  attorneys,  confirmed  this 
statement.  But  the  affidavit  of  Mr.  Crawford  positively  denies  these  state- 
ments, and  so  does  that  of  Mr.  Adams,  who  swears  that  he  purchased  the 
judgment  with  his  own  money,  and  as  an  accommodation  to  the  defendant 
Crawford,  for  the  pbject  of  securing  equality  of  liability  between  himself  and 
the  other  surety;  and  the  affidavit  of  Mr.  Fromme  sustains  the  fact  that  the 
pnrcliase  was  made  by  Mr.  Adams,  and  that  the  judgment  was  not  paid. 
Upon  this  evidence  the  court  could  not  order  the  judgment  to  be  aatlsQed. 
and  the  motion  was  therefore  denied,  without  prejudice  to  an  action.  The 
order  waa  right,  and  should  be  affirmed,  with  910  costs,  and  the  diabniao* 
maiito  «&  tb«  a^eal.  All  ooncnr. 


(0Hprme  Court,  (Teneral  Term,  First  Department.  October  »^  UBOl) 

1.  BxaiOXATioii  or  PuJimrr  bbfobb  Aitswbr— Vacating  Ohdbr. 

FltfattiTs  application  to  vacate  an  order  for  his  examination  beforo  answer,  ami 
also  an  wder  permitting  aenrioe  of  the  order  for  examination  to  be  made  on  hla 
wkamer  he  may  be  found,  will  be  denied,  where  It  ^ipears  that  |^ainUlE,kiiowlag 
of  the  existence  of  the  first  order,  avoids  servioe  tlwreot  within  the  state, 
X  Bu»— DiuoBiTCa  or  DarxMnAirr. 

iMJk  of  diligence  cannot  be  imputed  to  defendant  npon  a  general  statement  in  the 
■ovtag  papers  that  at  certain  Intervals  of  time  plaintiff  has  ben  pnbUcdy  aad  fka* 
fBSDt^  wAhlB  tlM  oitj  of  New  York,  it  not  appitaring  that  defendant  or  tta  attor> 
aay  eonld  have  known  of  hla  preaenee.  and  eanaed  asrvlos  to  bo  made  upon  Um. 


Babksb  v.  Cbawfobd  «t  of. 


Dvmvr  «.  Fbbbb  Fob.  Co. 
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Appeal  from  special  term,  New  York  countj. 

Action  by  AYilliam  W.  Dudley  against  the  Press  Pnbltstiing  Company, 
Flalutiff  appeals  from  an  order  denying  his  moUon  to  vacate  an  order  forhfs 
examination  before  answer,  and  also  to  vacate  an  order  providing  fortbe 
service  of  the  order  for  examination  upon  plaintiff  personally*  wheresoever 
be  might  be  found.   For  report  of  a  former  appeal,  see  6  N.  T.  Supp.  388. 

Argued  before  Van  Bbunt,  P.  J.,  and  Buadt  and  Daniels,  JJ. 

Bliss  <t  ScTUejf,  {George  BlUtt  of  oounsel,)  for  appellaiit.  D9  Zaneeg 
Nicoll,  for  respondent. 

Daniels.  J.  This  action  is  for  the  recovery  of  damages  for  the  publication 
of  an  alleged  libel,  and  it  was  commenced  in  November,  1888.  On  the  ap- 
plication of  the  defendant  an  order  was  thereafter  made  directing  the  plain- 
tifT  to  appear  and  submit  to  an  examination  for  the  purpose  of  supplying  the 
defendant  with  such  information  as  was  sworn  to  be  necessary  to  enable  it 
to  frame  and  serve  Its  answer,  and  an  order  was  made  extending  the  time  to 
answer,  for  the  purpose  of  taking  this  examination  of  the  plaintiff.  The 
order  for  bis  examination  was  not  served  upon  him  for  the  reason,  as  it  was 
there  stated,  that  he  could  not  be  found  within  the  state  to  make  this  service 
upon  him,  and  an  application  was  made  in  his  behalf  to  vacate  the  order  ex- 
tending the  time  for  the  defendant  to  answer.  This  motion  was  denied,  be- 
cause of  the  inability  to  serve  the  order  for  the  examination  of  the  plaintiff 
upon  him,  on  accwunt  of  his  continued  absence  from  this  state;  and,  upon 
an  appeal  from  that  order  to  the  general  term,  the  order  was  affirmed  sulh 
stantially  for  that  reason.  DudUy  v.  PublUhing  Co.,  6  N.  Y.  Supp.  388. 
Since  that  time,  other  orders  of  the  same  efaaractw  have  been  made  to  obtain 
the  examination  of  the  plaintiff,  and  to  extend  the  time  tor  the  defendant  to 
answer,  until  the  iDformatlon  desired  to  be  obtained  shall  be  secured  by  bis 
examination.  The7  were  continued  to  the  lat  of  January.  1890,  when  the 
order  for  the  examination  of  the  plaintiff  was  made,  which  It  was  the  object 
of  this  motion  to  vacate  and  set  aside.  On  the  ^  tst  January,  1890,  tbe 
further  order  fbllowed,  allowing  the  order  for  the  examination  of  the  plaiu- 
Ufl  to  be  personally  served  npon  him  wherever  he  might  be  found.  This 
service,  as  well  as  others  mwde  upon  the  plaintiff,  was  to  comply  vriUi  the 
suggesUon  contained  in  the  decision  of  the  preceding  appeal ;  tb«t  tbe  order 
for  his  examination  shonid  be  served  upon  his  attorneys,  and  abo  apoa  him- 
self, even  though  he  should  not  be  fonnd  within  the  limits  of  the  stnbe.  The 
object  of  this  was  not  to  obligate  the  plaintiff  to  appear  and  snhndt  to  the 
examination  as  he  wonid  have  been  if  the  service  bad  been  made  npon  him 
In  this  state  pursuant  to  the  directions  contained  in  seetlon  878  of  Uie  Code 
of  Civil  Procedure,  but  it  was  with  the  expectation  that  if  he  did  not  intoid 
to  evade  the  regular  service  of  the  order,  and  was  willing  to  comply  with  the 
directions  given  by  the  court,  be  would  arrange  In  some  wayfw  his  Toluntaiy 
appearance  In  the  proceeding,  and  thereby  comjdy  wtUi  the  directions  con- 
tained in  the  order.  But  that  he  has  failed  to  do,  and  what  has  been  ac- 
complished by  the  service  of  the  orders  upon  him  out  of  the  state  Is  to  prove 
that  tbe  defendant  has  performed  all  that  was  wltMn  its  powo:  to  bring  about 
the  plaintiff's  appearance,  and  secure  his  examination.  But  this  has  proved 
nnsuccessf  ul,  for  the  plaintiff  at  no  time  has  indicated  any  disposition  on  his 
part  voluntarily  to  appear  and  answer  in  compliance  with  the  directions.  Not 
only  has  tbe  service  suggested  been  made  of  orders,  but  apidications  have 
been  made  to  tbe  attorneys  for  the  plaintiff  to  secure  his  vulontary  appear^ 
ance  for  hia  examination.   But  all  these  have  alike  proved  to  be  nnsuccessf  nl. 

As  to  one  of  the  orders,  it  is  stated  in  tlie  affidavit  of  Mr.  Ratings,  with 
appai-ent  reliability,  tiiat  the  plaintiff  was  present  in  the  city  of  New  York, 
and  registered  as  a  guesi  at  the  Everett  House,  on  Sunday,  XTovembw  24, 
1889.  That  he  had  been  served  personally,  on  the  16tb  of  November,  U189, 
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Trltta  an  order  requiring  him  to  appear  on  Monday,  the  25th  of  Korember,. 
and  subnlt  to  this  examination,  and  that  the  order  was  made  and  serTeA 
upon  him  as  well  as  upon  his  afctorneySt  are  facts  tliiit  are  clearlj  established. 
Bill  he  did  not  appear  as  required  by  the  order,  but  left  the  city  either  on  Sunday 
evening  or  Monday  morning.  These  are  facts,  together  with  the  others,  es- 
tablisliing  thp  service  of  ottier  orders  upon  hfm,  clearly  Indicating  his  inten* 
tion  to  be  not  to  comply  with  the  orders  made  In  this  manner  by  the  justices 
of  this  court.  Hfs  disposition  has  been  clearly  manifested  to  avoid  the  obli- 
gation of  complying  with  either  one  of  thesn  orders.  In  support  of  the  ap- 
jilication  to  vacate  the  two  orders,  it  has  been  stated  In  theafUdavit  ci  Ur. 
Bliu  that  for  some  months  past  the  plaintifE  bad  been  In  the  city  of  New 
York  at  frequent  Intervals,  and  openly,  and  could  have  been  served  with  the 
order  the  use  of  reasonable  diligence;  and  tbwe  is  no  reasou  t<a  doubting 
the  correctness  of  the  statement  of  Kr.  Bliss  as  to  the  presence  of  the  plain- 
tiff In  the  city  of  New  Tork.  But  Uie  fsct  is  squally  as  well  confirmed  by 
the  other  affidavits  made  in  the  case  that  information  of  his  presence  in  this- 
manner  never  has  been  brought  to  tAe  attention  of  either  the  attorney  for  the- 
defendant  or  any  of  Uie  defendant's  officers,  and  n^Uiw  of  these  persons  sp- 
pear  to  have  had  any  reason  for  supposing  thitt  the  plaintiff  was  present  ia 
the  eity  of  New  YoA  at  any  time  white  he  remained  there.  No  opportunity, 
therefore,  was  afforded  to  the  dtf endant  to  make  a  pttsonal  service  of  this- 
order  upon  the  plainUff»  bat,  from  the  other  cironmstances  in  the  case,  espe- 
cially those  occurring  in  November,  1889,  it  is  evident  that  the  plaintiff  haa 
been  actuated  with  the  intention,  when  he  has  visited  this  city,  of  avoiding 
the  swvice  of  the  order,  and  pmctioally  declining  to  cbey  its  mandate;  and/ 
under  these  dvonmstances.  the  court  conld  not,  with  any  just  respect  for  its- 
own  proceedings,  listen  to  his  application  to  vacate  either  of  these  orders.  It 
is  bis  duty  as  a  suitor  in  court  to  obey  the  directions  given  by  its  Justices  for 
title  purpose  of  prorootiog  the  proceedings  in  the  litigation,  and,  as  long  as  he 
intentionally  avoids  placing  himself  where  he  may  be  personally  served  witli 
the  order,  he  cannot  consistently  expect  to  be  heard  in  an  application  to  va- 
cate it.  That  it  has  been  hi»  intention  to  avoid  the  personal  Hervice  of  this- 
order  is  further  snstained  by  his  omission  to  make  any  affidavit  whatever  ex- 
planatory of  his  failure  voluntarily  to  appear,  or  of  hla  successful  avoidance  of 
tike  pMVonal  service  of  the  order.  That  it  is  the  duty  of  the  court  not  to  listen 
to  an  application  ot  a  party  affected  by  this  misconduct,  to  vacate  orders  ad- 
Terae^  to  blm,  has  been  considered  and  held  under  somewhat  like  circum- 
stances in  Kmum  v.  O'Brien,  5  N.  Y.  Supp.  491,  and  in  Re  Byrne,  8  N.  Y* 
Snpp.  676.  as  well  as  in  the  preceding  decl^on  made  upon  the  plaintiff's  ap- 
peal. If  itsball  be  theintentionof  the  plaintiff  tosubmlt  himself  to  the  per- 
sonal serviee  of  an  order  for  his  examination,  the  least  he  can  do  will  be  to 
extend  the  information  of  that  fact  to  some  person  interested  in  making  or 
bringing  about  the  service;  for.  without  information  of  that  character  froo^ 
himself  or  some  other  source,  tlie  officers  and  attorney  of  the  defendant  have 
no  reason  to  believe  that  any  efforts  they  may  make  will  result  in  bringing 
about  the  pemonal  service  of  this  order.  Under  the  facts  us  tliey  are  now  pre* 
aented,  the  plaintiff  Is  not  entitled  to  the  assistance  of  thiscourt  eitherin  con- 
sidering tbe  grounds  npcn  which  the  orders  have  been  made,  or  determining 
whether  (h*  not  they  are  supported  by  the  facts  which  tbe  affidavits  establish. 
As  long  ss  he  intentionally  avoids  the  personal  service  of  the  order,  he  must 
be  contented  to  have  the  proceedings  In  the  action  suspended  and  practically 
stayed;  and  It  may  be,  if  this  continued  disposition  to  avoid  service  of  the 
order  for  his  examination  shall  be  hereafter  prol(mged.  that  the  court  will  con- 
sider It  Its  duty  altogether  to  dismiss  his  action.  It  is  not  necessary  to  detei- 
mlne  that  point  at  the  present  time,  but  it  is  sufficient  that  the  facts  which 
are  proven  do  not  entitle  the  plaintiff  to  any  consideration  of  the  merits  (tf 
his  application  at  the  hands  of  the  ooart;  and  the  order  should  be  affirmed* 
with  910  oosts,  and  tbe  dtsbnxsements.  All  oonooe. 
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WaSTKBTBLT  «l  Ol.  «.  AOBUUAKIA  SlOULA  SOODBTA  AhOMQCA  IH  TU0- 

POBTI  MaKITTUO. 

(Suvrme  Court,  Gmeral  Term,  Firwt  Departmait.  October  84, 18W.) 

ATTAomnNT— Affidatit— UnjqinDATBD  Dammbi. 

An  afBdavit  for  an  attachment  In  an  action  to  recover  unliquidated  damagea  mint 
•et  out  the  footo  relted  on  by  plaintiff  to  prore  his  damage  fo  order  that  toe  ooait 
may  Jndse  as  to  whetlwr  be  ua  erldenoe  of  damage,  and  that  his  aUMation  of 
damage  Is  not  mere  matter  of  Bpeonlation.  An  alUwation  that  plainUlf  oaa  baea 
damnued  to  the  extent  of  ^,000  Is  a  mere  eipieasum  of  his  opliiioii»  whidi  the 
court  cannot  consider. 

Appeal  from  special  term.  New  Tork  county. 

Action  by  William  H.  Westervelt  and  others  against  the  AgramarinSicnla 
Bocieta  Anonima  diXrasportl  Marittimi  to  recover  damages  for  breach  of  con- 
tract. There  was  an  order  denying  defendant's  motion  to  vacate  a  warrant  of 
attHcliment*  the  motion  having  been  made  on  the  papers  whereon  the  warrant 
was  granted;  the  affidavit  beint;  as  follows:  "Otto  W.  P.  Westervelt,  being 
duly  sworn,  says:  *Iamoneuf  Uie  plaintiffs  herein,  and  a  member  <^  the  firm 
of  W.  H.  Westervelt  &  Co.i  whose  principal  place  of  buslneas  is  at  24  State 
street,  in  the  city  of  Kew  Tork.  My  Arm  is  a  large  Importer  of  Italian  green 
fruits  from  Sicily.  We  niakeadvances  upon  said  f^uit.  The  same  is  sold  at  aao- 
lion  upon  arrival,  and  the  net  proceeds,  after  deductingourchargiesor  outlays, 
our  coromlsBlons  and  advances,  are  remitted  or  oredtted  to  tbe  shippers.  The 
defendant,  the  **  Agrumaria  Slcula  Sodeta  Anonima  di  Trasportl  Marittimi, "  is 
h  foreign  corporation,  whose  principal  business  office  Is  in  Uie  of  Palermo. 
Sicily.  Said  corporation  is  formed  as  an  anonymous  society,  and  is  trading  un> 
der  the  aforesaid  namoi  and  Is  Incorporated  and  existing  under  the  lavs  of 
the  kingdom  of  Italy.  Tbe  stot^holders  in  aald  corporation  are  shippers  of 
green  fruit.  It  is  Important  tm  such  sliippera  to  bare  tiie  freights  upon  tbeii 
shipments  as  low  as  possible,  and  for  that  reason  they  formed  said  corpo ra- 
tion A>r  the  purpose  of  chartering  steamers,  and  thus  getting  their  fraight  ex- 
penses much  lower  than  would  have  been  possible  if  each  separate  shipper 
sliould  pay  his  freight  separately  to  independent  steam-ship  lines.  OCbeis 
than  tbe  members  of  said  corporation  also  ship  1^  the  steamers  thus  diar- 
tered.  The  freights  are  collected  in  New  Tork  by  the  American  agents  of 
said  corporation.  At  the  meeting  uf  said  corporation,  on  February  15,  1(189, 
my  firm  was  appointed  American  agent  thereof  In  New  Y<»-k,  for  the  pur- 
pose of  looking  after  tlie  interests  of  the  company,  obtaining  berths  for  its 
steamers,  collecting  Its  freights,  and  the  like.  We  were  so  Informed  by  Mr. 
Foilino,  one  of  tbe  managers  of  the  company,  if  letter  dated  March  6, 1889. 
With  said  letter  was  forwarded  to  us  a  printed  copy  of  the  resolutions  or  r^ 
ulations  of  said  corporation,  as  to  the  American  agen^,  fixing  our  compen- 
sation  and  our  authority.  By  said  rusolutims  It  was  provided  that  the  New 
York  agency  slioold  tidce  charge  of  and  assume  the  responsibility  for  the 
steamers  consigned  to  New  York,  Boston,  ^lladelphla,  and  Baltimore.  The 
oommissions  which  we  were  to  receive  for  our  services  were  fixed  by  seeUim 
6  of  said  resolutions  as  follom:  First.  Two  and  one-half  per  cent,  on  tbe 
freight  to  be  collected  on  boxes  of  fruit.  Seeond,  Two  per  cent,  on  genenl 
merchandise.  Third.  One  per  cent,  on  sulphur  and  other  minerals.  On  tbe 
commission  of  two  and  one-half  per  cent,  tbe  agency  bad  to  return  one  per 
cent,  to  the  directors  at  Palermo;  a  like  return  was  to  be  m»de  as  to  the  two 
per  cent.,  and  one-half  per  cent,  upon  said  freights  was  to  be  returned  on  tbe 
oommissions  collected  as  tosulpliur.etc.  Such  return  commissions  were,  how- 
ever, to  be  distiibuted  at  tbe  end  of  each  season  among  the  consignees  of  fruit 
In  proportion  chat  each  person  interested  in  the  enterprise  should  have  received 
boxes  of  green  fruit  durlngsuch  season.  Tbe  return  comuiission  upon  steam- 
ers consigned  tu  !New  York  WHS  as  aforesaid ;  but  as  to  steamers  consigned  to 
Boston,  Fhiladdphia,  and  BalUmore.  the  return  oommissions  as  to  fruit  and 


Digitized  by 


Sup.Ct.]     WBTBBVSZa  «.  AaBUMABXA  SICDU  BOaBTA,  ETa  341 


general  merchandise  wbb  to  be  but  one-half  per  cent.,  and  as  to  Bolphur.  etc» 
ihere  was  to  be  no  return  commission.  All  oflSoe  expenses,  postages,  tele- 
grama,  etc..  were  to  be  defrayed  by  the  New  York  agency.  The  above  reso- 
Iiitlons  were  approved  by  the  council  of  administratton  at  their  meeting  of 
February  15.  as  we  were  informed  at  the  ttm&  My  firm  duly  accepted 
said  appolatinent  as  agents,  and  entered  upon  the  perfonnanoe  of  Its  duties. 
After  the  first  few  consignments  of  aieamers,  my  Rrm  received  a  check  for 
ita  commissions,  porsaant  to  said  resdutiona;  but.  since  said  receipt,  al- 
though my  firm  has  carefully  performed  all  Jts  agreraaents  under  said  resoln- 
tloDS,  as  Uie  STew  York  agenta  uf  defendant,  has  lotted  after  the  defendant's 
interests  here,  the  collection  of  freights,  the  berthing  of  vessels,  and  the  Uke, 
employing  for  said  purpose  the  flrm  of  Htnel,  Feltmann  A  Co.,  of  65  Beaver 
street.  New  York,  for  a  valuable  consideration  allowed  by  us  to  said  Hirzel. 
Fdtmann  ft  Co. ,  said  defendant  has  failed  to  pqr  said  commission  to  plai  ntlff's 
Ann,  and  has  diiMted  said  Hind,  Feltmann  ft  Co.  to  return  and  remit  to  de- 
fendant all  moneys  collected,  and  letter  dated  ICay  6,  1890,  informed  my 
firm  that  the  defendant  bad  decided,  at  a  genwal  meeting  on  April  28d,  to 
make  do  farther  payment  to  us  of  commlsaloni  from  the  time  of  the  arrival  d 
the  ateamships  Edwin,  and  Bolivia,  which  ateamers  arrived  as  fiv  back  as  No- 
vember 5, 11»9.  We  have  duly  demanded  of  the  defendant  through  Angelo 
Tagliavia,  oar  agent  in  l:*aIermo,  the  carrying  out  of  their  contract  of  agenoy 
with  us.  or  at  iMist  the  payment  to  us  of  commissions  earned,  and  of  such  re- 
turn oommiaslons  as  are  due  us  as  consignees  of  fruits  Oardamagea  through 
the  absdute  refusal  of  the  defendant  thus  to  pay  us,  and  throurii  the  sum- 
mary breach  of  their  contract  with  us,  amount  to  $5|000.  t}aid  Hi rzeU  Felt- 
mann A  Go.  have  also  refused  to  account  to  as  for  our  said  oommlasions,  or 
for  any  sum  whatever,  which  said  Arm  has  been  collecting  for  as.  My  firm  is 
entitled  to  recover  said  sum  of  $5,000  from  defendant  over  and  above  all  ooun- 
teivclaims  known  to  me  or  my  said  firm.  No  previous  application  for  a  war< 
rantof  attacliment  against  defendant  has  been  made  by  plafntiSta."*  The  ob- 
jection taken  to  the  aifidavit  is  that  it  failed  to  set  out  how  the  damages  of 
•5,000  were  computed.  Defendant  appeals. 

Aigued  b^ore  Van  Bbunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Vl&  A  Bfubtamen,  (James  W.  MaBlhinneyt  of  counsel.)  for  appellant. 
Binriehs  ifr  Rudolph,  (Fred.  W.  HinrichSt  of  counsel.)  for  respondent. 

Van  Bbitkt,  P.  J.  We  think  that  the  motion  should  have  been  granted. 
There  are  no  facts  set  np  in  the  affidavits  upon  which  the  attachment  was 
granted  from  which  the  coort  can  judge  what  amount,  if  any.  of  damages 
Save  been  sustained  by  the  plaintiff.  In  an  aciion  upon  contract  for  the  pay^ 
ment  of  a  sum  certain,  it  appears  from  the  contract  itself  what  the  damages 
will  be.  In  an  action,  however,  for  unliquidiUed  damages,  it  depends  upon 
the  facts  of  the  case  as  to  wliether  the  plaintiff  lias  sustained  merely  nominal 
or  real  damage.  A  cause  of  action  may  be  completely  set  forth  where  only 
nominal  damages  can  be  recovered,  and  therefore,  in  an  affidavit  upon  which 
to  found  an  appltcallon  for  an  attachment  where  the  damages  are  unliquidated, 
it  is  necessary  fur  the  plaintiff  to  set  out  the  facts  which  lie  claims  proves  his 
damages,  in  order  that  the  court  may  judge  as  to  whether  he  has  evidence  of 
damage,  and  that  his  allegation  of  damage  Is  nd  mere  matter  of  Bpeculation. 
The  Code  requires  an  affidavit  which  must  show  a  cause  of  action,  and  neo> 
ossarily,  where  the  demises  are  unliquidated,  show  the  amount  of  damage  in 
coder  to  entitle  the  party  to  an  attachment.  A  complaint  will  not  suffice, 
because  It  is  the  office  of  a  complaint  to  allege  conclusions  of  fact  deduced 
from  evidence,  whereas  It  is  the  office  of  an  affidavit  to  set  oat  the  evidence 
estaUishing  these  conclusions  of  fact.  Therefore,  although  an  allegaUon  in 
the  complaint  that  the  plaintiff  bus  suffered  damage  by  reason  of  the  breach 
of  a  contract  to  ttie  amount  of  95,000  may  be  sufficient,  yet,  in  an  affidavit. 
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vnch  an  allegation  amounts  to  nothing,  becauee  ibe  evidence  from  which  that 
concluBlon  U  drawn  is  not  set  forth.  The  court  must  deteimine,  the 
evidence  placed  before  It,  whether  a  case  is  made  out  or  not,  and  it  is  not  for 
the  party  to  judge  for  blmHelf,  which  latter  seems  to  be  the  oi.inion  in  view 
of  the  manner  in  which  Hllegations  in  affidavits  are  frequently  made.  In  the 
case  at  bar  there  ia  nothing  from  wliich  the  court  can  adjudge  that  the  plain- 
tifT  has  sustained  a  single  dollar  of  damage.  He  may  set  out  facts  showioK 
nominal  damages,  but  no  fucts  are  spread  upon  this  record  going  to  show 
any  real  subatantlal  injury  which  the  plHlntift  has  sustained.  This  auc- 
tion that  he  has  t>een  damnified  to  the  extent  of  95.000  is  nothing  but  an  ex* 
{tresslott  of  bis  opinion,  so  far  as  these  pitpers  are  concerned,  and  bis  opinion 
upon  the  subject  cannot  be  considered  by  the  court.  We  think,  therefore, 
in  view  of  the  deBcieney  of  the  affidavits  in  this  case,  ttie  motion  to  vacate 
should  have  been  granted,  and  the  order  shbnld  be  reversed,  and  the  attach- 
ment vaeated,  with  tlO  mts  of  appeal*  and  the  dishntsemente.  AUooneur. 


Labbowb  9.  Lkwm  »t  al. 
(Supnrne  Court,  Oanarol  Term,  SHfth  Department.  October  28,  IBBOl) 

ODITOM  Aim  UtAGS— ETIDaNCB— To  EXPUin  COITTRACT. 

Defendants  entered  ioto  a  written  controot  to  sell  to  plainUfTs  assignor,  at  a  oer> 
tain  prioe,  all  the  croBa-tles  that  defendantB  oould  obtaui.   The  ties  were  inspected 

a'ana^Mtof  the  purchaser,  and  olassHOed  by  him  as  *'flr8ta"and  *'seconda, "  In- 
catlng  qiuUty.  Inrlug  the  Inspection,  defendants  nottfled  the  pnrchaaer  that 
tbey  woald  not  reoognize  any  ties  Inspected  as  "seconds. "  Held  in  an  action  for 
alleged  oTerpaymeot  on  the  ties,  that  the  referee  properly  refused  to  find  that  ties 
are  otassLfled  as  "first  class,  ""aeoondclasi,"  and  "onlla;*'  that  the  ties  sold  by  d*- 
fendants  were  thus  inspected ;  and  that  the  second-clasa  ties  were  taken  at  half  the 

£rioa  of  those  ol  first  class,  since  snoh  requests  iOToWed  proof  of  a  general  ctiatom, 
>  modify  a  contract,  without  evidence  of  its  appUoatton  to  the  facts  of  the  oaseu 

Appeal  from  Livingston  wranty  court 

Action  1^  Albertua  Larrowe  a^nst  Herman  J.  Lavris.  D.  Hwatlo  Lewta. 
and  Harris  Lewis,  to  recover  an  allied  overpayment  of  moneys  by  plaintttT* 
assignor  to  defendants.  Judgment  was  entered  in  Livlngstcn  ooanty  on  the 
npMt  d  the  referee  dfamlsstng  the  complaint,  and  plaintiff  appeals. 

Argasd  before  Dwiqht,  P.  J.,  and  Maoombbb  and  Coblbtt,  JJ. 
A,  Natht  for  appellant.   /.  F.  Parhhartt,  tor  respondents. 

CoBLErrr.  J.  On  the  28d  day  of  May,  1881,  a  contract  was  made  of  which 
ifae  following  la  a  copy:  "Mat  2S,  1881. 

"Jfessrs.  Lewis  Bro$. — Gents:  I  will  gire  you  47  cents  for  your  white 
and  yellow  oak,  and  87  cents  for  Mack  oak.  dierry,  red  oak,  dnstaut,  butter^ 
aut;  and  slippery  ties  plied  up  on  the  flats  below  the  mill,  you  to  give  me 
all  you  can  get  during  the  season  suitable  for  rafting;  ties  to  be  counted  and 
l>aid  for  before  put  in  the  river,  you  to  put  th^  in  the  river  as  directed  by  me. 
[Signed]  "T.  J.  Bbtholsb. 

"We  accept  your  offer. 

[Signed]  "Lewis  Bbos." 

Before  any  of  the  ties  were  oounted  or  delivered,  a  quantity  was  washed 
away  by  high  water,  on  account  of  whMi  the  defendants  made  a  claim  upon 
Berjrnolds,  and  he  agreed  to  allow  them,  out  of  the  moneys  advanced  by  him, 
the  sum  of  $126.  the  defendants  to  have  all  the  washed-away  ties  they  could 
find;  also  that,  on  aooount  of  the  allowance  of  the  ties  washed  away,  those 
to  be  delivered  should  be  drawn  to  a  railroad  stottffii  near  by.  The  »fetee 
also  found  that  it  was  agreed  between  the  partiea  that  the  ties  should  be 
counted  according  to  the  contract,  and  that  the  defendants  should  furnish 
men  enough  to  deliver  the  ties  to  Beynolds.  The  referee  also  found  that  the 
word  "counted,"  oa  used  in  the  contract,  and  as  understood      the  partiea. 
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meant  tbat  tbe  ties  sfaonld  be  lospected ;  that  they  were  Inapeoted  by  one  TaU- 
man,  an  inspector  of  railroad  ties,  employed  by  Kejnolds;  that  Tallman  classi- 
fied all  ties  not  rejected  as  **fir8ta"  and  "seconds."  indicating  that  the  ties  ' 
classified  as  firsts  were  of  first  class,  and  those  classified  as  seconds  were 
of  that  quality.  He  also  found  that*  after  th^  were  so  inspected,  tliej  were 
counted  and  numbered  by  a  brother  of  Beynolda,  and  one  <k  the  defendants, 
and  that  the  brother  entered  the  same  upon  a  book  kept  by  him,  and  called  the 
number  to  s^d  defendanti  who  entered  tbe  same  npon  a  boolE  kept  by  him, 
the  books  being  compared  from  time  to  time  to  correct  differeocea.  That  tbe 
numbers  as  so  entered  corresponded  with  the  inspection  of  Tallman,  and  were: 
857  white  and  yellow  oak  ties,  firsts;  675  white  and  yellow  oak  ties,  seconds; 
2,656  red-oak  and  C.  ties,  firsts;  2.205  red-oak  and  C.  ties,  seconds.  That  the 
ties  so  inspected  and  counted  were  delivered  to  Beynolds  about  tbe  16tb  day 
of  October,  1882.  While  the  Inspection  was  pn^reasing,  the  defendants  noti- 
fied said  Beynolds  that  they  did  not  recognize  and  would  not  accept  any  tl« 
counted  or  inspected  as  seconds.  On  tbe  3d  di^  of  August,  1881,  lieynolds 
parcbased  from  the  defendants  13,708  feet  or  oak  timber,  at  tbe  price  of  #21 
per  thousand,  and  on  the  3d  day  of  February,  1883,  82  nd-o$k  ties,  for  Uw 
price  of  37  cents  each;  16  red-oak  ties  at  ttie  prioe  <^  18}  oents  each;  14  red- 
oak  ties,  at  the  price  of  47  cents  each;  3  white^k  ties,  (tf  the  value  of  23| 
oents  each ;  and  108  chestnut  ties  of  the  valae  of  45  cents  each.  Tbe  defend- 
ants also  drew  to  the  railroad  station  for  Beynolds.  2,578  ties  at  tbe  agreed 
price  of  5  cents  each.  The  referee  also  found  that  the  vidiies  of  Hhe  ties  didiv- 
ered  at  the  price  stated  in  the  contraot  were  1,532  wbite  and  yellow  oak  ties, 
at  47  oenta  each,  9720;  4,861  red-oak  and  G.  ties, at  37  cento  each,  $1,798.57; 
that  the  13,706  feet  of  oak  purchased  from  the  defendants  by  Beynolds  amounted 
to  $282.87;  also  that  the  ties  purchased  by  Beynolds  from  the  defendanto  on 
the  3d  of  February,  1883.  were  of  the  valne  of  $70.68;  tbat  tbe  servlcea  of 
tbe  defendants  for  drawing  ties  were  worth  $125.90;  and  the  allowance  for 
ties  washed  away.  $125.— amounting  in  all  to  $3,128.88.  On  the  12th  day  of 
February,  1888,  Beynolds assinied  liu claim  to  tba  plainUif,  whl(A  amounted, 
according  to  his  theory,  to  $483. 12.  Afterwards,  this  balance  was  demanded, 
and  tbe  defendants  refused  payment.   The  referee  dismissed  the  complaint. 

Tbe  jdaintilTs  counsel  requested  tbe  referee  to  find  that  ties  are  ^dusified 
aa  first  class,"  or  "firsts."  and  "second  class,"  or  "seconds,"  and  "culls;" 
also  that.  In  pursuance  of  the  wrangement.  the  ties  were  inspected  by  Tall- 
man,  and  were  counted  as  above  stated,  and  delivered  by  tbe  defendants  to 
Beynolds;  also  that  the  second-class  ties  were  taken  and  received  by  Beynolds 
at  one-half  tbe  price  of  flrst-claas  ties.  These  requesto  were  severally  refused 
and  exertion  taken.  Each  of  these  requests  involved  tbe  proposition  that 
proof  of  a  general  custom,  without  evidence  of  its  application  to  tbe  facts  of 
this  case,  operated  as  a  change  or  modification  of  the  original  contract  between 
the  parties.  This  is  tbe  plain  import  of  the  language  of  the  requests,  and  it 
was  manifestly  so  understood  by  the  referee.  There  was  no  error  in  these 
refusals.  The  defendants  on  tbe  trial  admitted  recei  ving  tbe  sum  of  $3,000.90. 
The  case  was  tried  once  before,  and  resulted  In  a  report  In  favor  d  the  plain- 
tiff for  tbe  alleged  overpayment.  On  appeal,  the  judgment  was  reversed,  and 
a  new  trial  granted  by  this  court.  44  Hun,  226.  One  of  the  justices  in  hiM 
opinion  states:  "Under  the  contract  in  question,  the  defendanto  were  required 
to  furnish  and  deliver  to  the  plaintiff's  assignor  merchantable  and  probably 
first-class  railroad  ties  of  the  kind  of  timber  specified,  and  be  was  required  tx> 
accept  all  such  ties  offered,  and  pay  ttieiefor  the  stipulated  price,  having  the  . 
right  to  impeet  such  as  be  was  required  to  accept  in  performance  of  the  de- 
fendant's contract.  Ko  element  of  uncertainty  is  found  in  tbecontract.  Tbe 
buiguage  employed  is  neitlier  tecbnical,  indefinite,  nor  equivocal."  The 
other  justice  delivering  tbe  opinion  states:  "The  original  written  contract 
w  as  executory.  It  has  so  been  practically  understood  and  construed  by  tbe  pac- 
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des.  The  lav  SmplieB,  Id  every  such  contract  for  the  sale  of  merchandise,  that 
It  shall  be  of  mendumtable  quality,  and  sach  as  will  at  least  bring  the  aTerage 
price. "  Citins  ffotoard  r.  Soeg,  28  Wend.  350;  Sprague  v.  BlakOt  20  Wend. 
61 ;  and  Bamilton  t.  &ani/ardt  *^  N.  T.  45.  A  new  trial  was  granted  upon 
the  ground  that  the  referee  erred  In  basing  bis  decision  on  what  was  alleged 
to  be  a  well-known  and  established  custom  In  reference  to  the  inspection  d 
ties,  and  that  by  this  custom  ties  were  lospected  as  first  and  second  olaaa. 
The  qaotation  from  the  first  opinion  clearly  Indicates  that,  in  the  Judgment 
of  the  learned  justice,  the  contract  was  not  ambiguous,  uid  that,  in  the  ab- 
sence of  explanation,  it  referred  to  first-class  ties.  On  the  trial  from  which 
this  appeal  is  taken,  there  was  some  erldenoe  tending  to  show  that  it  was 
agreed  between  the  parties  that  half-price  should  be  paid  for  seoond-claas  ties. 
The  learned  referee  practically  proceeds  on  the  assumption  tiiat  the  plalnttlf*s 
assignor  was  bound  to  pay  the  sum  specified  in  the  contract  for  all  ties  de- 
livered and  accepted.  He  does  not  find,  nor  was  be  requested  to  find,  that,  If 
a  verbal  contract  for  half-price  was  made  in*  reference  to  second-class  ties, 
this  would  fix  their  price.  The  request  was  for  the  referee  to  find  that  the 
seconds  were  taken  at  on^half  the  price  of  firsts;  but  there  was  no  request  to 
find  that  there  was  any  agreement  for  half-price  in  the  case  of  seconds,  and 
no  such  agi-eement  was  found  by  the  referee.  It  is  undoubtedly  true,  with- 
out regard  to  the  construction  of  the  contract,  that  it  was  competent  for  the 
parties  at  the  time  of  delivery  to  waive  all  distinction  between  first  and  sec- 
ond class  ties.  The  referee,  as  tiie  report,  refusals  to  find,  and  exceptions 
show,  made  a  substantial  finding  that  the  contract  required  a  payment  ot 
the  price  therein  mentioned  for  all  ties  delivered  and  accepted.  This  would 
be  so  in  the  absence  of  a  modiflcation,  which  could  not  be  proved  by  custom, 
as  was  decided  on  the  former  appeal.  The  delivery  and  acceptance  of  the 
ties  would  show  prima  facia  that  their  quality  complied  with  the  terms  of 
the  contract;  or,  if  it  did  not,  that  all  defects  were  waived.  If  the  referee 
had  been  distinctly  requested  to  find  thiit  it  was  verbally  agreed  that  second- 
class  ties  should  be  received  al  half-price,  and  he  had  so  found,  the  question 
would  be  before  this  court  to  determine  whether  such  a  contract  was  enforce- 
able. If  he  refused  so  to  find,  the  question  would  have  been  presented 
whether  the  evidence  required  such  a  finding;  but,  in  the  absence  of  such  re- 
quests or  findings,  the  questions  urged  by  tlie  learned  counsel  for  the  appel- 
lant for  reversal  are  not  before  this  court.  It  follows  that  the  judgment  must 
be  affirmed. 

BfAOOHBSR,  J.,  concurs.   Bwioht,  P.  J.,  not  voting. 


Kellt  «.  Fortt-Sboohd  St.,  M.  ft  S.  IT.  B.  Go. 
(Supreme  Court,  General  Term,  First  Deportment.  October  84, 1800.) 

ItoeuSBKOB— SVIDEHOB. 

Plaintiff,  a  repairer  of  the  rannlng  gear  of  defendant'i  oura,  was  ordered  to  re- 
move a  cap  over  a  force-pomp  used  to  apply  wbitewasb  to  defendant'*  premisaa. 
When  he  nad  loosened  one  01  the  screws  holding  the  cap  in  Its  place,  the  white- 
wash was  blown  into  hia  fooe  and  eyn  hy  the  oompressad  tit,  oaoaing  aerlona  in- 
juries. The  proof  tended  to  show  that  the  pamp  bad  baoome  ologged.  aad  it  was 
Deceasary  to  remove  the  oap  to  relieve  it.  This,  aooordlag  to  the  uaooDtradiotedteaU- 
mouy  of  one  of  the  witnessee,  had  been  done  by  himself  on  other  occaaloaa,  with 
other  pamps,  without  any  danger,  and  there  was  no  oaaae  for  saspeoUog  Injury  to 
plaintlft  on  the  oooaaion  la  qneition.  Osld,  that  defendaat  was  not  obargatMm 
with  negligBDoe. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Thomas  Kelly  against  the  Forty- Second  Street,  Manbattanville 
ft  Saint  Nicholas  Avenue  Railroad  Company.  There  waa  a  verdict  tor  ^ain- 
tifl,  and  from  the  judgment  entered  thereon  defendant  appeals. 


Digitized  by 
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Argued  before  Van  Bbvkt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
William  C.  TruU,  (J.  Gerald  Irwin,  Jr.,  at  coansel.)  fur  appelant.  John 
Hardy,  for  respondent. 

Daniels,  J.  The  verdict  was  reoorered  for  tbe  damages  the  plaintiff  sus- 
tained from  an  Injury  to  and  substantial  loss  of  one  of  bis  ejes,  by  an  acci- 
dent which  occurred  while  he  was  In  tbe  employment  of  the  defendant.  Ha 
did  machinist's  work  on  the  ruDning  gear  of  the  company's  cars.  A  few 
days  before  the  accident,  tbe  company  pniohased  a  force-pump  to  be  used  In 
applying  whitewash  to  Its  premises.  It  had  been  used  for  that  object  when 
it  became  cloj^ged  or  obstructed,  and  the  phdntifl  was  sent  for  to  remove  a 
cap  over  the  apparatus,  to  permit  it  to  be  again  plaoed  In  woAIng  order,  and 
as  he  was  engaged  in  doing  that,  and  when  he  had  loosened  one  of  the  screws 
holding  Uie  cap  in  its  place,  the  whitewash  was  blown  Into  his  &ce  and  eyes 
by  the  compressed  air,  caosiug  tbe  injury  whUA  has  been  made  tbe  subject  of 
complaint.  The  evidence  snfflclently  tended  to  prove  that  the  service  whs  be- 
ing performed  under  the  directions  of  the  defendant's  superintendent,  to 
m^e  that  u  proper  question  of  tact  for  the  jury;  and,  as  he  seems  tohavehad 
Uie  entire  Gcmtrol  and  management  under  the  directors  of  tbe  practical  part 
of  the  cunipany*8  business,  the  action  might  very  well  be  malnfadned  for  the 
want  of  care,  or  negUaenoe  on  his  part,  producing  the  accident.  Tbe  Im- 
portant Inquiry,  therefore,  must  be  whether  there  was  any  want  of  reason- 
able care  attributalde  to  him,  In  tbe  directions  given  to  the  plaintift  to  render 
tills  service.  The  pump  was  manufactured  by  a  company  engaged  In  that 
business,  and  was  subjected  to  the  ordinary  test  to  discover  whether  it  was  in 
any  respect  defective,  and  it  was  selected  after  that,  for  the  defendant,  by  a 
peison  who  had  an  acquaintance  derived  from  'experience  in  the  use  of  the 
same  appnratus.  There  was  evidence  In  the  case  on  the  part  of  the  plaintiff 
that  tbe  work  on  the  interior  of  the  pump  had  not  been  smoothly  finished; 
but  that  could  only  be  discovered  by  taking  tbe  pump  apart,  and  that  was  not 
done  until  after  tbe  accident,  and,  as  the  accident  itseif  was  not  shown  to 
have  been  caused  in  any  degree  by  that  defect,  it  can  form  no  circumstance 
of  importance  in  the  deciaiou  of  these  appeals.  The  proof  tended  to  show 
that  tbe  pump  had  become  obstructed  and  clogged,  by  so  much  wet  lime 
passing  into  it,  as  to  prevent  tbe  solution  from  passing  through  It,  and  it  was 
necessary  to  remove  the  cap  to  relieve  it  by  the  removal  of  the  compound. 
This,  according  to  the  uncontradicted  testimony  of  one  of  the  witnesses,  had 
been  done  by  himself  on  other  occasions,  with  other  pumps,  without  the  least 
danger  from  any  explosion  of  tlie  lime;  and  there  was  noUiing  whatever  at 
this  time  indicating  that  would  be  attended  with  any  danger  in  this  instance. 
Apparently  the  apparatus  was  in  good  condition,  and  it  was  in  all  respects  as 
observable  by  the  plaintiff,  -when  he  was  directed  to  perform  this  service,  as  it 
was  by  tbe  superintendent  or  any  other  person  who  was  present  at  the  time. 
The  plaintiff  himself  testified  on  his  cross-examination  that  "there  was  noth- 
ing aliout  the  machine  that  appeared  to  me  that  I  could  detect  that  looked 
dangerous,  or  as  if  the  act  which  I  was  about  to  perform  would  result  in 
danger,  or  injury  to  me, — nothing  at  all.  I  didn't  know  what  the  machine 
was.  I  didn't  know  there  was  anything  the  matter  with  the  machine.  It 
was  a  new  patent  machine  they  were  experimenting  on.  I  did  not  look  at 
tbe  machine.  I  was  not  there  long  enough  to  see  whether  thf-re  was  any 
danger  or  not.  I  did  not  inquire  as  to  what  the  condition  of  the  machine 
was.  I  made  no  inquiry  at  all. "  .  As  he  observed  it  there  was  nothing  to 
admonish  caution  or  to  suggest  Inquiry  or  investigation;  and  the  other  per- 
sons  present  appear  to  hate  been  as  free  from  every  suspicion  of  danger  as 
himself.  The  witness  Guenther  had  experience  In  the  use  of  the  machine  for 
disinfecting  purposes,  as  he  stated,  in  ^  or  SO  stables.  He  was  asked, "  What 
-vas  the  matter  with  this  one?"  and  said,  **Two  chances  to  one  tbe  lever  got 


S46 


SEW  TOBX  BUPPLKMEKT,  Vol.  11. 


[Sup.Ct 


clogged  ;**  but  be  could  not  say  what  was  the  matter  until  tbe  cap  was  taken 
off,  wbich  bethought  was  the  proper  thing  to  do.  He  testified  further,  "I 
said  tbe  cap  mast  be  taken  off,  to  loosen  tbe  cap,"  and  then  some  one  went 
and  brought  Mr.  Kelly.  He  further  stated  that  he  had  handled  these  mar 
chines  for  about  four  months  prior  to  that  time,  and  had  no  idea  or  iatlma- 
tion  that  there  was  any  danger  about  it;  nor  was  any  evidence  given  that 
there  was  danger  in  tlie  removal  of  the  cap  being  attended  wiUi  or  followed 
by  an  explosion  of  tbe  contents  of  the  pump;  and  from  this,  as  well  as  all 
the  evidence  in  the  case,  there  was  no  cause  for  suspecting  injury  to  the  plain* 
tiff  in  the  performance  of  his  work,  and  there  was,  therefore,  no  want  of  cue 
on  the  part  ^  the  superintendent  in  not  taking  precautions  to  guard  against 
any  possible  occurrence  of  the  nature  of  that  which  took  place.  As  there  was 
no  cause  for  apprebenslon,  there  was  no  negligence  in  omitting  to  guard 
against  accidents.  What  the  law  exacts  from  tbe  employer  is  the  ezennse 
of  reasonable  core  and  inteUlgeoce  for  the  protection  and  safety  of  the  per- 
sons employed;  and  when  that  is  observed,  Uie  happening  of  what  at  most 
are  only  pmsible  accidents  Is  part  of  the  risk  of  the  employment.  It  Is  an  nn- 
foreseen  intddent  of  tbe  buslnesa,  against  wbich  the  person  employed  ia  te- 

Suired  to  guard  «nd  prote<^  himself.  Probat  v.  Delamater,  100  S.  T.  266, 
N.  £.  Bep.  184;  Webber  v.  Piper,  109  N,  T.  496. 17  K.  £.  Bep.  216.  The 
only  fact  ■waidt  had  come  to  the  knowledge  of  the  superintendent,  whldi  was 
not  expressly  brought  to  the  notice  of  uie  plaioUff,  was  that  Uie  machine 
had  become  obstructed  with  the  whitewash  drawn  into  it;  and  there  Is  no 
reason  for  supposing  that  his  conduct  was  in  tbe  least  influenced  by  the  want 
of  that  knowledge,  since  there  was  no  ground  for  expecting  that  the  forci- 
ble expulsion  of  the  whitewash  would  fallow  the  loosening  or  removal  of 
the  cap.  As  the  evidence  disclosed  the  facts,  the  charge  of  negligence  on  tbe 
part  of  the  defendant  was  not  sustained,  and  the  exception  tucen  to  Ui«  re* 
xusal  to  dismiss  tbe  complaint  was  well  founded.  Tbe  judgment  should  bs 
reversed,  and  a  new  triid  ordered,  with  costs  to  tbe  defen&nt  to  abida  the 
event.  All  concur. 


VBOfThB  eeo  f«l.  Bodse  «.  F&bkoh  et  o2..  Police  Commlsslonen. 

{Supreme  Court,  General  Term,  FInt  Department.  October  24, 18001) 

MuinoiPiX  CosPOBATioNS— RsuovAL  OT  Fouobma:!*— W8IOHT  or  Btidmcs. 

Relator  was  dlBmlseed  from  the  police  force  upon  a  ohar^  of  tntoxicatioiL  Be 
■dmitted,  after  staUnic  he  had  been  treatad  for  aolBtlo  rheamatisin,  that  he  had 
been  up  all  night,  had  no  aleep,  and  took  a  glass  of  brandy:  that  be  had  had  notUaf 
to  eat  ;tbat  he  was  not  aocuatomed  to  brandy,  and  it  went  to  his  head.  HekL  that 
the  sufflcienor  of  this  explanation  was  a  qnestlon  for  the  conmtssi^nera,  eau  ttat 
thtir  determlnatkm  would  not  be  dlMnrbed. , 

Certiorari  to  review  the  dismissal  of  relator,  John  F.  Bouse,  from  the  po- 
lice foroe  of  the  city  of  New  York. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daiixbls,  JJ. 
Louie  J,  Grant,  for  appellant.  John  J,  Daaney,  for  reepondeitf. 

Bbady,  J.  The  charge  in  this  case  was  conduct  unbecoming  an  officer, 
and  the  speciGcation  that  the  relator  was  so  much  under  the  InHuence  of 
liquor  as  to  render  him  un6t  for  duty.  Upon  the  trial  the  relator  admitted, 
after  a  statement  that  be  had  been  treated  for  sciatic  rheumatism,  that  h« 
had  been  up  all  night,  bad  no  sleep,  and  took  a  glass  of  brandy;  that  be  had 
had  nothing  to  eat;  that  he  was  not  accostomed  to  brandy,  and  it  went  to  hia 
head.  This  was  the  explanation  given  for  his  condition,  which,  on  the  evi- 
dence, must  be  regarded  as  one  of  intoxication.  The  question  presented  Is 
whether,  upon  the  evidence,  Ibis  makes  out  a  case  of  voluntary  intoxication; 
whether,  la  other  words,  a  drink  taken  from  a  feeling  of  prostration,  and 
which  results  in  intoxication.  Is  such  a  transgression  as,  under  tbe  rules  of 
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the  department,  justified  the  removal  of  the  offender.  It  resembles  In  its 
fralures.  ulthoQgh  perliapa  less  censurable,  the  case  of  People  v.  French,  119 
K.  Y.  504,  23  N.  B.  Bep.  1061,  by  which  the  judgment  of  the  commission- 
ers in  removing  the  officer  was  maintained.  We  cannot  distinguish  that 
case  from  this  in  its  legal  aspects.  Assuming  tlie  power  to  reverse,  we  can- 
sot  say  that  there  is  such  a  preponderance  of  evidence  against  the  determina- 
tion made  by  the  commissioners  as  to  require  as  to  set  aside  their  judgment. 
Tite  question  presented  was  one  to  be  disposed  of  on  evidence  which  was  suf- 
fldent  to  prove  the  specification,  and  which  was  only  answered  by  explana- 
tion which  was  not  of  such  a  otaaraeter  as  to  be  condosiTe.  T<a  these  rea- 
aoiiB  the  writ  must  be  dismissed.   All  concur. 


(Suprvnu  Court,  Omenal  Tarm,  F%rM  Dvpartment.  October  M,  18B0l) 

KMUSHirOB— SVIBBNCB. 

FlMintitt,  a  aerrant  of  defenduto,  was  injured  while  riding  on  s  freight  elevator 
in  a  building  leased  in  oommon  by  defendants  and  others.  The  elevator  was  not 
sBppUed  with  a  safe^yHiIntah,  wUoh  woold  have  prevented  the  acddect,  but  de- 
fendants were  not  shown  to  have  been  aware  ef  thu  fact,  and  there  was  no  proof 
Oat  the  abaenoe  of  the  olatoh  was  so  oonspleoons  as  to  be  readily  seen,  defendants 
taaving  only  moved  Into  the  building  on  the  day  of  the  accident.  A  slgo.  was  up  at 
the  s^set  entrance  forbidding  persoos  to  ride  In  the  elevator,  and  It  did  not  appear 
-  that  defendants  In  any  way  sanctioned  the  use  of  tbf s  etevator  by  tbetr  em^oyes. 
H«Ml,  that  defendants  were  not  chargeable  wtth  negUgonoe,  and  that  then  ooald 
be  no  recovery.   Budt,  J.,  dissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Charles  Hansen  against  Charles  Schneider  and  others  to  recover 
damages  alleged  to  have  been  sustained  through  defendants*  negligence. 
From  a  judgment  entered  on  a  nonsuit,  plaintiff  appeals. 

Argued  before  Yan  Brunt,  P.  J.,  and  Brady  and  Daniels,  -JJ. 

SaeJutt  (ft  Sennett,  (John  Brooks  Leavittt  of  counsel,)  for  ^pdlant. 
Th&ill  (ft  Bean,  {AtuUn  Q.  Fox,  of  connsel,)  for  respondents. 

Daniels,  J.  The  plaintiff,  a  Dane,  came  to  this  country  in  1882,  and  in 
December,  1885,  he  went  into  the  employment  of  the  defendants  at  their  fac- 
tory, whiidi  was  at  158  West  Twenty -Seventh  street.  He  remnlned  In  that 
em[doyment  until  the  Ist  of  May,  li^,  and  on  that  day  they  commenced  to 
move  into  the  fourth  and  fifth  Soors  of  the  next  building.  The  plaintiff  was 
directed  to  assist,  and  did  so  by  sweeping  away  dust,  and  gathering  it  in 
barrels.  He  and  another  person  in  the  employment  of  the  defendants  placed 
the  barrels  upon  the  floor  of  an  open  elevator  to  take  them  to  the  street,  where 
they  were  unloaded,  and  the  barrels  returned  to  the  elevator.  The  plaintiff 
and  the  person  with  him  also  went  upon  the  elevator,  and  the  latter  endeav- 
ored to  start  the  elevator  to  go  to  the  upper  fioors  again,  but  the  usual  efforts 
for  that  object  proved  ineffectual,  and  then  It  was  discovered  that  a  brick  had 
become  wedged  between  the  elevator  and  a  wall,  rendering  it  immovable. 
The  other  person,  with  the  knowledge  and  at  the  suggestion  of  the  plaintiff, 
then  left  the  levator  to  remove  the  brick,  and  he  did  remove  it,  when  on  ac- 
count of  the  rope  having  been  slackened  in  the  previous  effort  to  start  it,  the 
elevator  at  once  fell  into  the  basement,  a  distance  of  about  eight  feet,  produo- 
lug  serious  and  lasting  injuries  to  the  plaintiff,  who  bad  all  the  wMle  re- 
mained in  the  elevator.  This  elevator  bad  not  been  supplied  wltb  a  safety 
clutch,  which  was  described  to  be  a  bolt,  or  b^l,  connected  with  a  heavy 
spring,  kept  in  tension  by  a  rope,  which,  when  slack  or  broken,  permitted 
the  spring  to  shoot  the  bolt  Into  the  slides  in  the  side  posts  on  wbldi  the  ele- 
vator is  guided,  locking  it  there  firmly  and  immovably;  and  it  was  for  the 
want  of  this  appliance  that  the  d^ndants  were  prosecuted  to  recover  In- 


Hahbkh  e.  ScHmiDKB  at  ah 


848 


NEW  YORK  SUPPUBHailT,  Vtd.  11. 


[CP.  N.Y. 


demnitj  for  the  injuries.  But  the  defendants  were  not  shown  to  hare  liepn 
aware  of  the  fact  lhat  the  eltvator  hail  not  been  (iroTided  with  this  or  an/ 
other  clutch,  and  the  premises  had  not  been  so  long  In  their  possession,  or 
subject  to  Ibeir  Inspection,  as  to  subject  them  to  the  charge  of  negligence  for 
not  ascertaining  that  this  was  its  condition.  Their  lease  was  dated  the  ISth 
of  February,  lw6.  but  their  term  or  right  of  occupancy  did  not  commeaeo 
until  the  daj  of  the  plaintiff's  injury,  and  there  was  no  proof  that  the  absence 
of  the  clutch  was  so  obvious  or  conspicuous  as  to  be  readily  seen  by  per- 
sons examining  the  lofts  for  the  purpose  of  hiring,  which  is  the  most  tbaj 
may  be  assumed  to  have  done,  and  if  that  were  not  the  fact,  then  the 
defendants  could  not  be  legally  charged  with  negligence  on  account  of  the 
elevator  not  being  supplied  with  a  clutch.  In  this  important  respect  this 
case  differs  from  those  specially  relied  upon  to  support  the  appeal;  for, 
in  Corcoran  v.  Holhronk,  59  X.  Y.  617,  the  elevator  was  out  of  repair 
to  the  knowledge  of  the  general  agent,  which  the  court  held  to  be  imput- 
able  to  the  d^endants,  rendering  them  liable  to  the  charge  of  negligence. 
In  Stnngham  v.  atewart,  100  N.  Y.  616,  3  N.  £.  Rep.  575.  the  de- 
fendant was  clearly  liable  for  the  condition  in  which  the  elevator  bad  been 
maintained,  and  allowed  to  be  used;  and  in  AviUa  v.  Naah,  117  Mass.  SIS, 
the  defendant  was  liable  for  allowinga  defective  elevator  to  be  used,  although 
that  had  been  forbidden  by  a  rule,  but  which  was  systematically  disregarded 
to  the  knowledge  of  the  defendant  There  had  been  no  such  use,  nor,  indeed, 
any  use,  of  this  elevator  by  persons  riding  In  It,  to  the  knowledge  of  either  of 
the  defendants,  and  at  the  left  side  of  the  street  entrance  to  the  elevator  a 
sign  was  np  forbidding  persons  riding  in  this  elevator,  which  was  sufficiently 
placed,  and  large  enough  in  its  lettering,  to  be  observed  by  persons  proposing 
to  use  the  elevator;  and  although  the  plaintiff  was  a  Dane,  and  not  acquainted 
with  the  English  language  when  he  came  Into  the  country  in  1882,  it  may  be 
assumed,  in  the  absence  of  evidence  to  the  contrary,  that  he  had  become  suf- 
flciently  conversant  with  the  language  to  enable  him  to  read  and  understand 
ttila  sign  on  the  1st  of  May,  18i6.  By  tlie  lease  to  the  defendants  the  elevators 
were  to  be  used  for  freight  only;  and  the  fact  that  another  elevator  had  been 
used  In  the  other  building  by  the  workmen  passing  up  and  down  furnished 
no  ground  for  Hssuming  that  this  one  might  be  so  used,  especially  as  this  re- 
striction  of  its  use  had  been  inserted  in  the  lease.  The  general  rule  undoubt- 
edly is,  as  the  plaintlfl^s  counsel  has  insisted  upon  it,  that  the  employer  la 
bound  to  observe  reasonable  care  and  attention  in  providing  for  the  safety  of 
the  persons  employed  In  using  the  apparatus  and  machinery  provided  for 
them.  Railroad  Co.  v.  McDade,  185  U.  S.  554,  10  Sup.  Gt.  Hep.  1044.  But 
in  this  case  the  evidence  did  not  prove  that  the  defendants  had  omitted  the 
observance  of  this  care,  or  that  they  knew  of  or  in  any  manner  sanctioned  the 
use  of  this  elevator  by  their  employes.  There  were  no  facta  disclosed  at  the 
trial  which  would  have  sustained  a  recovery  by  the  plaintiff.  The  Jodgnwit 
■hould  therefore  be  affirmed. 

Yam  Bbuht*  F.  J.,  oonoors.  Bbajit.  J.,  dissenti. 


(Common  PUm  of  New  Torlc  City  and  County,  General  Term.  June  1^  lasa) 

L  OOBPOIUTIOIIS— AOTIOKS— FaOOr  OT  COBFOBATB  BZISTBKOB. 

In  oidinary  aotioiu  against  a  oorporation,  it  is  nuDoient  to  prove  Its  wtatwiwr  (to 
faeto. 
t.  Bun— OonuoTB. 

A  oorporation  la  bound  iff  a  oontraot,  wlfhlii  tlw  gMmal  aooge  ftf  tta  baataassv 
made     an  agent  within  the  apparmt  scope  of  his  avthorltj; 

Appeal  from  seventh  district  ooort. 


Bbnesoh  v.  John  Hancock  Mvt.  Lira  Ins.  Go. 


Super.  Ct  N.Y.]  kiw  tobk  lira  im.  ca  «.  aitkxh. 


Action  by  Anton  Benesoh  flgidnst  tbe  John  Hftneook  Mutnal  Life  Insur- 
ance  ComiMiny  ftor  balance  of  saliiiy.  A  drcolar  printed  by  tbe  wnnpany  and 
signed  by  one  HlUer,  as  superintendent,  waa  claimed  to  bave  bound  tbe  com- 
pany.  alao  his  receiving  money,  wblch  it  was  allied  was  turned  over  to  tbe 
oouipany,  as  security  In  place  of  a  bond  from  ot^ectort.  Judgment  forpkiu- 
tiff,  and  dsfeodant  appeals. 

Argued  btftefi  Lakbbhobb.  0.  J.,  and  Bookbtatsb*  J. 

Longbein  Bro».  A  Langbdn,  for  appellant.  A.  C,  Kudtt^tlwe  naptmHir 
ent. 

Lasbsmobb,  C  J.  The  CHse  presented  upon  this  appmi  Is  ol  great  Impor* 
tance.  and  as  a  test  case  deserves,  as  It  has  rec^ved,  a  most  eareful  considera- 
tion. The  m^n  question  in  dispute  involves  tbe  right  of  Miller,  the  supei^ 
intendent  and  allc^;ed  spedal  agent  of  defendant,  of  which  HID  was  tbe  man> 
agar  of  tbe  branch  office  at  Nik  28  Union  square,  In  the  city  of  New  York, 
to  bind  the  defmdant  corporation.  Its  existence  as  such  d9  /aato  we  think 
was  ealabllahed  suffleiently  for  the  purpose  of  thia  action.  Xt  ia  enoa^,  In 
ordinary  ai^ons,  to  prove  the  existence  of  a  corporation  d»  faeto,  wlUiout 
proving  formal  oompltiinoe  with  the  requirements  of  the  law  or  charter 
in  respect  to  Its  organization.  Abb.  Tr.  Ev.  18,  19.  Such  presump- 
tion arises  the  conduct  of  a  corporation  and  their  ofHcors  and  agents  the 
same  as  In  regard  to  individuals.  It  woald  be  presumed  that  th^  ounduct 
their  operations  substantially  upon  the  same  principles  and  In  the  earns 
manner  as  individuals  engi^ged  in  like  business.  All  dealings  not  ap- 
parently beyond  tbe  scope  m  the  corporation  are  presumed  to  be  valid 
until  Uia  contrary  Is  shown.  Illegality  Is  not  preauuied,but  must  be  prov- 
en. Id.  33.  A  corporation  acting  within  the  scope  of  the  legitimate  ob- 
jects of  Its  institution  is  bound  by  all  pand  contracts  made  by  its  author- 
ized agent.  A  person  seeking  to  charge  a  corporation  with  the  act  of  Its 
officers  Is  not  affected  by  secret  instructions  limiting  tbe  officer's  apparent 
powers.  iTanft  ^('ica  v.  Pottier  A  8.  ManuTg  Co,,  1  N.  Y.  Supp.  488. 
Having  a  legal  status  and  a  general  business  office  in  this  state,  as  shown  lof 
the  evidence,  it  Is  now  too  late  to  qnestlon  tbe  right  of  Its  I^^ly  authorized 
agents  upon  a  contract  made  in  its  general  scope  of  business.  In  such  a  casa^ 
as  before  stated,  special  limitations  of  authority  of  agents  will  not  projndioe 
those  dealing  with  It  wlien  relying  upun  the  statement  and  action  of  ito  duly 
authorized  repreeentatiTes.  In  view  of  the  many  cases  presented  for  adjudi- 
cation, we  are  unable  to  review  in  extmso  the  authorities  cited  In  the  elab- 
orate briefs  presented.  AVe  cannot  disturb  the  findings  of  fact  in  this  case 
upon  tbe  evidenoe,  and.  after  due  consideration,  I  tlmik  tbe  judgment 
pealed  fxonk  should  be  affirmed,  with  costs. 


CBupirior  Coum     Nme  Forfc  Ctty.  Oensnit  TmiL  J«m  tr,  1890.) 
MowtSASW— AasuMPnoir  bt  Obaxtib. 

The  immodlBte  grantor  of  land  sabjeot  to  a  mortgage,  which  the  grantee 
•tuned  and  agreed  to  pay,  having  released  the  grantee^  exeontor  trtm  UabiU^ 
therefor,  the  mortgagee  cannot  reoover  Jndgmeat  against  the  latter. 

BxcepUons  from  Jury  term. 

Action  by  the  New  York  Life  Insurance  Company  against  James  Aitkin, 
as  «tecntor.  On  December  8,  1868,  Phoebe  T.  Drew  and  John  O.  Drew,  her 
husband,  made  a  oertaln  indenture  of  mortgage  to  the  plaiotiif ,  whereby  they 
mortgaged  certain  premises  therein  described  to  tbe  plaintiff  to  secure  the 
payment  to  plaintiff  of  the  sum  at  $4,000,  and  interest  On  December  15, 
1869.  the  said  Fbcsbe  T.  Drew  and  John  O.  Drew  convened  the  said  mortgaged 
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premises  to  Jobn  Gregg  b>-a  deed,  wherein  he  (Oregg)  covenanted  and  agreed 
to  the  mortgage  aforesaid.  On  December  28.  1870.  the  satd  John  Gregg 
and  Pboebe  Gr^g,  his  wife,  conTeyed  the  said  premises  to  Helen  E.  Aitkin. 
This  deed  oontolned  an  assumption  clause  In  the  following  words:  "And that 
this  conveyance  is  made  subject,  nevertheless,  to  the  Iten  m  a  certain  mortgage 
made  and  executed  by  the  said  party  of  the  first  part  to  the  Xew  York  Life 
Ins.  Co.,  bearing  date  the  3d  day  of  Deeember*  1868,  to  secure  the  sum  at  four 
thousand  (4,000)  dollars,  lawful  money  oX  the  United  States,  wltli  interest 
thereon*  which  mortgage,  forming  a  part  of  the  consideration  money  herein- 
before expressed,  and  having  been  deluded  therefrom,  the  said  party  of  the 
second  part  hereby  assumes  and  undertakes  to  pay,  and  to  indemnify  and  to 
save  said  party  of  the  first  part  harmless  therefrom."  This  is  the  assumption 
dense  on  which  this  action  la  brought.  Helen  E.  Aitkin  entered  into  posses- 
sion of  the  premises  so  conveyed,  and  remained  in  possession  as  owner  thereof 
toT  a  coDsidenble  time  thereafter.  Subsequent^  she  died,  leaving  a  willt 
wbleh  was  daly  admitted  to  probate  by  the  surrc^ate  of  the  city  and  oonn^ 
(tf  New  York  on  the  16th  day  of  March,  1875,  and  letters  testamentwy  were 
Isaued  thereon  to  the  defendant,  James  Aitkin,  the  execntw  named  In  said 
will,  who  erar  since  has  been,  aad  now  is,  the  sole  executor  of  said  Helen  E. 
Aitkin.  On  March  5, 1880,  the  said  mortgaged  premises  were  duly  sold  by 
decree  at  the  court  of  chancery  of  New  Jersey  In  a  suit  to  foreclose  the  plain- 
tiff*B  mortgage.  Not  enough  was  realized  to  satisfy  the  amount  due  thereon. 
The  deficiency  remaining  due  and  owing  to  the  plaintiff,  for  which  the  |dalit> 
tift  holds  no  security  of  any  sort,  amounts  to  f 1,590.80,  with  interest Uieni- 
on  from  March  6,  1880.  To  recover  tliia  sun),  and  Interest,  the  present  ac- 
tion was  brought  The  opinion  of  Judge  Fbeedhan,  at  trial  term,  on  motion 
made  by  plHintifl  and  defendant,  respectively,  fur  the  direction  of  a  verdict, 
is  as  follows:  "Mrs.  Aitkin  having  died  before  the  institution  of  the  fore* 
closure  suit  in  New  Jersey,  which  is  conceded,  as  I  understand  it,  and  her 
executor  not  having  been  made  a  party  to  that  suit,  the  decree  In  that  suit  Is 
not  binding  upon  her  estate.  This  seems  to  me  a  proposition  which  cannot 
be  disputed.  Now,  tliat  being  so,  and  the  present  defendant  as  her  executor 
having  been  duly  released  from  all  liability  by  Oregg,  the  Immediate  grantor 
of  Mrs.  Aitkin,  before  the  Institution  of  the  present  action,  it  seems  to  me 
that  the  motion  on  l>ehalf  of  tlie  plaintiff  must  be  denied,  and  the  motion  on 
behalf  of  the  defendant  must  be  granted.  [The court  then  adjourned  for  the 
day,  and,  on  the  following  day.  the  case  being  continued,  the  court  further 
•aldp  I  have  carefully  looked  at  the  authorities  cited  by  both  sides,  and  th« 
result  of  my  examination  Is  as  follows:  At  the  time  of  the  purchase  by  Mrs. 
Aitkin  of  Uie  premises  in  question  from  Oregg,  all  the  parties  to  the  tianaao- 
tion  were  residents  of  the  state  of  New  Jersey.  The  contract,  pieaumaUy, 
was  made  in  New  Jersey,  and,  as  matter  of  fact,  the  premises  concerning 
which  thecontract  was  made  were  situate  in  New  Jersey.  Under  all  the  cir- 
oumstances  the  legal  effect  of  the  assumption  clause  and  the  plaintiff's  rights 
tht-reuiider  are  to  be  determined  according  to  the  laws  of  New  Jersey,  and 
according  to  those  laws  the  plaintiff  must  fail  In  this  action.  But,  even  if 
the  case  were  to  be  governed  by  the  New  York  law,  the  meet  equitable  dis- 
position to  be  made  ut  present  of  the  case  would  still  be  to  direct  a  vwdict 
for  the  defendant.  I  shall  therefore  deny  the  motion  of  the  plaintiff  for  tho 
direction  of  a  verdict,  and  grant  defendant's  motion."  Plaintiff  excepted  to 
the  direction  of  a  verdict  for  the  defendant;  also  excepted  to  the  refusal  of 
the  court  to  direct  a  verdict  for  the  plaintiff.  The  court  thereupon  dlrectKl 
the  jury  to  render  a  verdict  in  favor  of  the  defendant,  whloh  the  jury  tliere- 
upon  did.  The  court  then  directed  that  the  plaintiff's  exceptions  be  heanl 
Ht  the  general  term  In  the  drst  instance,  and  that  entry  of  judgment  be  in 
the  mean  time  suspended.  For  former  report  see  4  N.  Y.  Bapp.  879. 
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Argued  before  Tbttaz  and  Duqbo,  JJ. 

Hmry  9.  Mwatert  for  plaintiff.   Johnaton  A  Johnston,  for  defendant. 

PXB  CuBXAH..  The  plaintiff's  exceptions  are  overmled,  and  jodgmeut  if 
ordered  for  the  defendant,  wltli  costs  on  the  opinion  of  the  trial  Jod^. 


XOBQimT  «.  Dalton  «(  a2. 
(City  Court  oS  Naio  Tork,  ZVkU  Term.  Jane  1690.) 

PAMinDHinP— liUnUTT  of  iUTIBlHO  PaBTKIB. 

After  defen^nta  had  dissolved  partnership,  aad  one  of  ttiem  had  gone  ont  vf  tlM 
irm,  plalotUf  sold  Roods  on  the  order  of  the  remaining  partaier.  The  goods  were 
•old  and  billed  in  the  finn  name  of  defendants,  and  at  that  time  the  bnslneas  sign 
atiU  bore  the  firm  name.  FlaintifC  did  not  know  of  the  dlaaolaticm,  bat  supposed 
the  partnerablp  still  existed.  The  retiring  partner  knew  that  her  name  was  still 
on  toe  sign,  but  did  sot  know  that  it  affected  her  llabUIty.  that  pUintlS 

conld  recover  from  her  as  for  a  partnership  debt 

Actloi^  by  Charles  J.  Norqiiist  against  Delia  Daiton  and  others,  to  reooTar 
fbr  goods  sold  and  delivered. 

White  dt  Btrattont  for  plaintiff.   /.  F,  Saffian,  for  defendants. 

MoAdaji,  G.  J.  The  defendants  were  partners  until  April,  1889.  when 
they  dissolved,  Daiton  going  out  of  the  Qrm,  and  Kloepfer  continuing  the 
business  on  bis  individual  account.  Tfae  goods  sued  for  were  sold  in  December. 
1889,  on  the  order  of  Kloepfer,  and  he  alone  would  have  been  liable  for  them 
but  for  the  fact  tliat  they  were  sold  in  the  name  of  Daiton  A  Kloepfer,  billed 
in  that  DHme,  and  the  sign  of  the  firm  was  allowed  to  remain  over  the  door  of 
the  place  of  business.  This  was.  In  legal  effect,  a  holding  out  to  the  public 
that  the  Qrm  continued,  and,  as  the  plaintiff  knew  nothing  to  the  contrary, 
and  credited  the  firm,  the  members  of  It  are  liable  to  him,  notwithstanding 
the  dissolution.  A  partner  withdrawing  from  a  drui  must  see  to  It  that  his 
name  is  removed  from  the  business  signs  in  front  of  the  establishment,  or 
persons  relying  upon  such  signs  as  evidence  of  the  firm's  continuation,  and 
knowing  nothing  to  the  contrary,  are  entitled  to  recover  for  all  goods  parted 
with  on  the  faith  of  the  partnership  relation.  This  npon  the  theory  that, 
where  one  of  two  innocent  persons  must  suffer  a  loss.  It  sbonld  be  the  one 
whose  act  or  neglect  caused  the  Injury.  Mrs.  Daiton  supposed  her  liability 
for  future  debts  ceaseil  when  she  left  the  firm,  and  did  not  imagine  that  the 
continuance  of  the  firm  name  prolonged  her  liability.  She  lived  in  the  same 
house,  had  knowledge  of  the  continuance  of  the  signs,  and,  by  their  remaining 
up.  the  plaintiff  was  misled.  Mrs.  Daiton  did  not  Intend  any  wrong,  but  one 
has  been  done,  and  she  is  liable,  with  her  late  partner,  for  the  oonseqaences. 

Then  moBt  be  judgment  for  the  plaintiff. 


{CUy  Court  of  New  Forft,  Qmeral  ^^rm.  Jiane  0,  ISMl) 
Oosis— Sbcdbitt— Noir-RssiDBitcB. 

An  application  to  req\iire  plaintiff  to  give  security  for  costs  on  the  ground  of  non- 
residenoe  was  denied  by  one  Justice  on  a  full  bearlDg.  Another  appiloation  on  the 
same  gronnd.  bat  on  additional  proof,  waa  granted  by  another  Jastioe.  Held,  that 
defendante  should  bare  applied  to  the  former  Justice  for  leave  to  renew  the  orig- 
inal motion,  and  that  the  second  order  was  properly  vacated  on  the  ground  that  the 
Miatter  had  been  adjudicated  by  the  Arst  order. 

Appeal  from  special  term. 

Action  by  John  S.  Wormao  against  Joseph  Frankish  and  others.  From  an 
order  chC  Mr.  Justice  Qiegbbioh  vacating  an  order  previously  nuul*  by  said 
Justice  requiring  plaintiff  to  give  costs,  defendants  a^ieaL 
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Argued  before  MoAdau.  G.  J.,  and  MoGowh  and  Fitzsimons,  J  J. 
Johnston  d  Johnvton,  for  appellants.   Theal  <fr  Bean,  for  respondents. 

Feb  CiTBiAlc.  The  point  upon  which  the  order  requiring  security  for  oosts 
was  vacated,  was  that  the  matter  had  been  theretofore  decided  by  Mr.  Justice 
Yan  Wyoe  adversely  to  the  defeudanls.  This  decision  was  on  the  merits, 
and  after  a  full  hearing.  True,  the  new  application  was  on  additional  proofs, 
but  the  ground  of  the  application  was  the  saaie.  viz.,  the  non-residence  of  the 
plaintiff.  The  defendants  ought  to  have  applied  to  Justice  Van  Wtok  for 
leave  to  renew  the  motiun.  To  allow  motions  to  be  reheard  without  permis- 
sion might  lead  to  uncertainty  and  to  conflict  of  decision,  results  which 
should  not  be  encouraged.  Upon  the  entire  record  and  on  the  theory  of  rte 
ac^udieatat  and  without  expressing  any  opinion  on  the  facts  now  disclosed, 
we  have  oonoluded  to  affirm  the  order  appealed  fromt  without  costa.  Ail 
ooncur. 

OWBN  V.  OONVBB  ft  at. 

(Otttf  Cowt  of  JTmt  York,  OenercU  Term.  October  ^  1800.) 

Jvnamrr— RasDmo.'T  laki^ar  Osb  or  Sbtbbu.  DBr8>iDA.xT9. 

Under  Code  Civil  Proc.  K.  Y.  S  laOi,  providing  that  jodgmeot  maiT  be  ghraa  for 
or  igAiiist  one  or  more  plaintiffB  aod  for  or  agaUut  one  or  mors  dsfenauita,  the 
plalntUL  In  aa  aotlon  sgainst  two  penoDS  as  Joint  debtors,  nisr  reoover  agaliut 
ona,  UlndtvidnaUr  UaWe.  -~  - 

Appeal  from  trial  term. 

Action  by  William  H.  Owen  against  John  B.  Conner,  impleaded  with  an- 
other. There  was  judgmentfordefendanta.  and  plaintiflappeals.  CodeC^vU 
Proe,  N.  Y.  §  1204,  provides  that  judgment  may  be  given  for  or  against  one 
or  more  plaintiffs  and  for  or  against  one  or  more  defendants.  It  may  deter- 
mine the  ultimate  rights  of  tbe  parties  on  the  same  side,  as  between  them- 
■elves,  and  it  may  grant  to  a  defendant  any  affirmative  reUef  to  whteh  he  la 
entitled. 

Argued  before  HcAdam,  O.  J.,  and  Van  Wtok,  J. 

B,  Mon,  for  appellant.  Lmaton  A  3feu>,  for  reepondenti. 

Per  GtrBiAu.  Tbe  defendants  were  sued  as  Joint  debtors,  and  the  trial 
judge  submitted  to  the  jury  tbe  question  whether  there  was  a  joint  obligation 
or  not;  in  other  words,  whether  the  defendauts  were  partners.  The  plain- 
tiff's counsel  requested  the  court  to  charge  that  if  Mr.  Conner  was  carrying 
on  business  himself,  and  not  as  partner  of  the  co^efendaut,  he  was  liable  on 
the  cause  of  action  established.  The  trial  judge  declined  so  to  charge,  be- 
oaasetbe  action  was  not  brougtit  against  Conner  individually.  This  was  er- 
ror.  The  Code  has  modlHed  the  common-law  rule  that,  in  an  action  upon  an 
alleged  joint  contract,  the  plaintiff  mast  recover  against  all  the-defendants  or 
be  defeated  in  tbe  action,  so  that  now  a  verdict  may  go  against  one  in  &vot 
of  the  other.  Code,  §  1204;  SrumtkiU  v.  /amat,  11  N.  Y.  294;  and  see  notes 
to  Bliss,  Code,  under  g  1204,  supra.  Under  the  rule  established  by  the  Code, 
tbe  plaintiff  was  entitled  to  a  verdict  against  Conner  wheUier  the  UabUity 
established  against  him  was  a  joint  or  individual  obligation,  and  the  only 
question  to  be  determined  was  whether  there  was  a  liability  against  him  in 
eltlMT  form.  It  followa  that  tbe  judgment  mutt  be  revwaed*  uA  a  new  tiial 
ordered,  with  ooats  to  tbe  ^>pellant  to  abide  the  event. 
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Pbovu  m  »{.  SoiroBO  «.  MaoLeah  tt  al.,  FoUoe  GommlssloiMit. 
(Suprvma  Courts  Oeneral  Ttrm,  nnt  Department  Ootobsr  94,  USa) 

MuXtCirAI.  COBrOUTIOIT«-~Dl80UBOK  OF  POUCBHAK. 

B^tor  wasdlUDiBsed  from  the  police  force  for  failingto  ureat  a  man  who«Ma- 
mlUed  ft  Altai  atsanlt  upon  a  woman  In  hU  presenoe.  Tbe  fatal  blow  waa  given 
anddenly,  and  without  a  word  of  warning,  ana  relator  Immediately  attempted  to  ar- 
rest the  murderer,  but  waa  oangbt  by  the  arm  by  the  dying  woman,  and  awni^ 
putly  KHind,  and  while  fra^ng  nlmsul  from  her  graap  the  murderer  temporarily 
eaeaped.  if      that  the  dUmlaaal  would  be  ut  auoe,  and  relator  reritored. 

Certiorari  to  review  dismissal  of  relator,  Gbester  8.  Sdford,  from  the  potiot 
force  of  tbe  citj  of  Neyr  York. 

Argued  befor«  Van  Buitnt.  P.  J.,  and  Bbadt  and  Daniels.  JJ. 
Louis  J.  ffrantt  tor  relator.   John  J.  Delany,  for  respondent. 

Yan  Brust,  p.  J.  The  relator  waa  charged  with  neglect  of  duty  In  fall- 
ing to  arrest  a  man  who  committed  an  assault  upon  a  girt  in  his  presence, 
which  resulted  in  her  death.  We  find  no  evidence  whatever  to  sustain  tbe 
dismissal  of  the  relator  in  tills  case.  It  is  true  that  he  did  not  succeed  In  ar- 
resting the  murderer  as  it  was  his  duty  to  do;  but  the  whole  of  tbe  evidence 
■hows  that  tbe  blow  was  given  suddenly,  unexpectedly,  and  without  a  word 
of  warning,  and  that  the  relator  immediately  attempted  to  arrest  the  mur- 
derer, but  was  caught  by  the  arm  by  the  dying  woman,  and  swung  partly 
round,  and  while  freeing  himself  from  her  grasp  the  murderer  got  out  of  the 
door,  and  temporarily  escaped.  We  cannot  see  in  this  evidence  proof  of  neg- 
lect of  duty.  The  relator  had  been  bat  a  shoi't  time  upon  the  force,  and  had 
not  had  consequently  that  experience  vtafeb  older  members  of  the  force  have 
acqnlred;  and.  If  he  did  not  succeed  as  well  in  the  performance  of  his  duty  as 
some  more  experienced  nan  might  have  done,  such  want  of  sncceu  affords 
no  ground  of  dismissal.  If  he  did  the  best  he  could  under  the  circumstances, 
that  is  all  that  could  be  expected,  as  there  was  nothing  to  show  absolute  in- 
eapactty.  The  proceedings  shoald  be  reversed,  and  the  relator  restored,  with 
ousts.  All  ooncnr. 


UsTBOFOLXTAH  El.  Bt.  Go.  il  I>iraexir  «t  al. 

(Sifprvme  Court,  Cfenerot  Tvrm,  First  DepartrMnt-  October  94, 1890.) 

Taxatioit  ot  Costs. 

Judgment  waa  rendered  npon  demurrers  in  favor  of  D.  and  S.  and  aeven  other  de- 
fandanta  for  ooata  and  an  additional  allowance.  The  judgment  was  affirmed  at 
general  torm,  with  coats.  The  court  of  appeals  reversed  the  Judgment  except  as  to 
D.  and  B.  Held,  that  D.  and  8.  were  enttUed  to  full  oosta  at  general  and  speotal 
tanas,  and  to  fcwo-nlntha  ot  tbe  extra  allowaaoa 

Appeal  from  special  term,  Kew  York  county. 

Action  by  tbi;  Metropolitan  Elevated  Railway  Company  against  Charles 
Duggtn  and  John  D.  bhiyback,  ImjileHded  with  Sylvester  H.  KneelanU  and 
others.  A  judgment  of  tbe  special  term  was  entered  sustaininff  the  several 
demurrers  of  all  of  tbe  defendants  to  tbe  complaint,  and  awHrding  to  defend- 
ant Kneeland  •97.28,  his  costs,  HUd  to  the  other  defen<lanta,  incltidinff  Duggin, 
and  Slayback.  •96.72,  their  costs,  and  further  awarding  to  all  the  defendants 
together  $750  by  way  of  additional  allowance.  This  judgment  was  in  all  re* 
apects  a(Brmed^  the  general  term,  and  a  judgment  of  affirmance  was  entered 
on  June  80.  1887.  The  Judgment  of  the  general  term  awarded  to  tbe  defend- 
ant Kneeland  •90.87*  his  costs  on  tbe  afflrmanoe,  and  to  tbe  other  detendauta 
•115.77,thelr  costs  on  theafflrmance.  The  court  of  appeals  reversed  thejudg- 
nientof  the  general  term  as  to  all  the  defendants  except  Dunin  and  Slayback. 
but  as  to  Duggin  and  Slt^badc  the  judgment  was,  in  all  things,  affirmed. 
See  24  K.  K.  B^.  881.  Accordingly,  plaintiff  tendered  to  Duggin  and  Slay- 
v.ll]f.TJLiia& — 2^ 
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back  two^ightlis  of  the  amount  of  the  costs  included  in  the  JudgraBnt  of  tlie 
special  term,  and  two-nintlia  of  the  allowance  contained  tlieri-in,  and  t^vo- 
eigliths  of  the  judgment  for  costs  of  the  general  term,  and  demanded  satisfac- 
tion pieces  of  the  judgments.  Duggin  and  Slayback  refused  to  receive  these 
amounts  and  satisfy  the  judgments  therefor,  and  thereupon  the  plaintiff  niiide 
a  motion  for  an  order  directing  the  cleric  to  satisfy  the  judgments,  on  the 
plaintiffs  paying  to  Duggin  and  SlaylMick  tiie  proportions  whicli  tliey  tendered 
them  as  above  stated.  The  special  term  held  thut  Duggin  and  Slayliack  were 
entitled  to  the  full  costs  of  thespecitd  term,  but  only  to  two-niutlis  of  the  allow- 
ance, and  to  the  full  amount  of  the  general  term  judgment,  and  ordered  £ic- 
cordingly.  From  this  order,  so  far  as  it  allows  Duggin  and  Playback  only 
two-ninths  of  the  allowance  included  in  the  special  t6rm  judgment,  this  ap- 
peal is  taken. 

Argued  before  Van  Britnt,  F.  J.,  and  Bbabt  and  Dakiels,  JJ. 
Barlow  d-  Wetmore,  {George  W.  Weiff'enbachf  of  counsel.)  for  appellaotB. 
Vavies  it  Rapallo,  {JBratnerd  Tollea,  of  counsel.)  for  respondent. 

Van  Bbtjmt,  P.  J.  This  action  was  brought  against  the  defendants  Dug- 
gin and  Slaybnck  together  with  seven  others.  Judgment  was  rendered  ia 
favor  of  the  defendants  upon  demurrers,  and  separate  bills  of  oosts  wen 
awarded  to  some  of  the  defendants,  and  9750  was  awarded  to  all  of  the 
defendants  in  addition  to  costs.  The  judgment  was  affirmed  at  general 
term,  and  separate  bills  of  costs  were  taxed  by  the  same  defendants.  The 
court  of  appeals  reversed  the  judgment  as  to  all  of  the  defendai^  except 
Duggin  and  tilayback.  as  to  whom  it  was  affirmed,  without  oosts.  These 
defendants  claimed  that  tbey  were  entitled  to  be  paid  in  full  the  judg* 
ments  of  general  and  special  term  for  costs,  and  also  the  allowance,  in  addi- 
tion to  costs,  of  9750.  The  plaintiff  cUfmed  tb^  tb^  were  only  entitled  to 
their  proportionate  share  of  each.  A  motion  was  made  for  an  order  that  the 
clerk  satisfy  judgments  on  payment  of  such  proportion.  The  coort  denied 
this  motion*  but  held  tliat  Duggin  and  Slayhack  were  entitled  to  full  oosts  at 
general  and  special  terms,  anuto  their  proportionate  sliare  of  the  silowanoe. 
viz.,  two-ninths.  From  this  order  Duggin  and  Slaylndc  appealed,  and  the 
only  question  presented  is,  are  they  entitled  to  the  whole  aiiowance? 

It  would  seem  to  be  asuffiolentanswer  to  this  claim  that  nosach  allowance 
htts  ever  been  madeto  them.  Additional  allowances  are  within  thodlacretion 
of  the  court,  and  no  court  has  as  yet  exercised  its  discretion  in  their  favor. 
I)ie  allowance  as  made  wis  to  all  the  defendants,  not  to  Duggin  and  Slay> 
back;  and  if  the  respondent  had  appealed  it  might  be  claimed  with  mueh 
greater  force  that  they  were  not  entitled  to  receive  any  allowance,  and  the 
court  has  never  awarded  any  to  them  alone.  It  Is  urged  that  thoa  la  no  dif- 
ference as  far  as  the  right  of  Duggiu  and  Slayback  are  oonoemed  between  the 
costs  and  the  allowance,  and  thatitls  just  as  idle  to  speculate  as  to  what  allow- 
ance would  have  been  awanled  to  them  alone  as  it  is  to  speculate  on  the 
amount  of  oosts  which  they  would  have  had.  Wb  think  that  a  port  of  this 
proposition  Is  probably  true,  and  that  It  is  idle  to  speculate  what  allowance 
Duggin  and  Slayback  would  have  had. if  suL-cessful  alone;  and  therefrae, 
probably,  no  part  of  the  allowance  should  Iiave  been  awarded  them,  as  the  dis- 
cretion €A  the  court,  as  we  have  said,  has  never  been  exercised  in  their  favor 
under  tlieee  circumstances.  As  to  the  costs,  however,  the  situation  is  di^r- 
ent.  As  far  as  appears  from  the  appeal  papers,  Duggin  and  Slayback  were 
entitled,  as  matter  of  right,  to  costs.  Tlieir  amount  is  fixed  by  statute,  and 
there  is  no  specuUition  about  it  when  they  are  awarded  statutory  costs.  The 
order  sliould  be  affirmed,  with  $10  costs  and  disbursements.  Ail  ooueur. 
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Fat  e.  Town  of  Likvlet. 


(Supreme  Court,  Oeneral  Term,  Fifth.  DepnrtmerO.   October  28,  ISW.) 

HlOHWATa— DeFECTB— LlABILlTT  OP  ToWBg. 

Iq  an  action  for  inj  uries  cauBed  by  a  defective  highway,  It  appeared  that,  at  th« 
plaoe  of  the  accident,  the  road  was  built  by  excavation  In  a  hillaide,  was  about  10 
feet  wide,  and  was  protected  on  the  lower  side  by  fenders.  At  the  foot  of  the  hill, 
below  the  road,  wasacreek.  Tfaeyearbeforetheaccident,thefender8hadbeenoar- 
ried  away  In  plaoes  by  a  flood.  The  ditch  on  the  upper  side  of  tbe  rood  had  become 
filled  with  rubbiah,  and,  a  thaw  having  occurred  shortly  before  the  aocldeat,  water 
flowed  oTcr  the  road,  and  froze,  so  that  the  road-bed  was  slippery.  While  plaintiff 
was  drivlnR  along  tbe  road,  his  wagoa  slipped  off  the  road  at  a  place  where  the 
fenders  had  been  carried  away,  and  fell  Into  the  creek.  There  was  nothing  to  In- 
dicate the  dugerous  condltloD  of  the  road,  until  plaintiff  hod  reached  apoint  where 
be  could  not  turn  around.  Fialntlfl  had  traveled  the  road  two  years  before,  and 
found  it  in  good  condition,  and  did  not  know  its  eondition  at  the  time  in  question. 
The  highway  commissioner  Inspected  the  road  both  In  the  summer  and  In  the  fall  be- 
fore the  accident,  and  found  that  in  places  were  no  fenders,  but  he  caused  no  repairs 
to  be  made,  though  he  bad  sufiBcIent  funds  in  his  hands.  Held,  that  tbe  town  was- 
llabla,  under  Laws  N.  T.  1881,  o.  700,  making  towns  liable  for  any  damages  to  per- 
son or  proper^  by  reason  of  defeotlve  highways  or  bridges  in  such  town.  In  casea- 
in  which  the  commissioner  of  highways  of  said  towns  Is  now,  by  law,  liable  there- 
for, Instead  of  sooh  commissioner. 

Appeal  from  circuit;  court,  Steuben  county. 

Action  by  Edward  Fay  agidnst  tbe  town  of  Undley  for  Injuries  canaed  by  a. 
defective  higbway.  Judgment  was  entered  on  a  verdict  for  plalntifli  and  de-- 
fendant  appeHls. 

Argued  l>efore  Dwight,  F.  J.,  and  Magoubbb  and  Corlett,  JJ. 
A,  8,  Kendail,  for  appellant.   2>.  If.  Barrin,  for  respondent 

CoRLBTT.  J.  On  the  14tfa  day  of  Marcb»  1887>  tbe  plaintiff  resided  In  Tus-- 
carora.  In  the  town  of  Lind)^,  Steuben  county.  On  tbat  day,  with  two- 
teams  loaded  with  bay.  the  plaintiff  driving  one  and  his  brother  following, 
he  was  proceeding  to  Painted  Post  for  the  purposeV>f  marketing  bis  loads. 
The  plaintifl*8  brother,  Cfaarles  F»y,  drove  the  last  team.  At  that  time,  and 
before  and  afterwards,  Marcus  Stowell  was  supervisor  of  tbe  town  of  Lind- 
li^,  John  Starner  was  highway  commiasioner,  and.  B.  B.  HiU  pathmaster. 
A  portion  of  tbe  highway  on  which  tbe  plaintiff  and  his  brother  with  tlieir 
teains  liad  need  to  travel  to  reach  their  destination  was  built  by  excavation* 
In  the  rooks  on  tbe  south  side  of  Clendennlng  creek,  which  runs  through  ft 
narrow  rocky  deflle  In  tbe  mountains.  The  road-bed  was  bnilt  on  the  south 
aide  of  tbe  creek  extending  269  yards,  was  from  8  to  10  feet  in  width,  and  4 
or  5  feet  above  tbe  water  in  the  creek.  At  tbat  time  the  west  edge  of  tbe 
road-bed  was  protected  on  the  creek  side  by  logs  and  fenders  for  a  distance  of 
147  rods.  Then,  for  a  distance  of  87  yards,  there  were  no  fenders.  After  that 
there  were  25  yards  of  fenders,  and  then  for  10  yards  there  were  no  fenders^ 
The  road  was  originally  protected  by  fenders  Its  entire  length.  In  January^ 
1886,  a  flood  in  the  creek  took  away  some  of  the  fenders.  In  the  winter  sea* 
aont  Ice  and  snow  ordinarily  accumulated  in  tbe  road-bed,  and  it  Is  liable  to 
be  toy,  which  was  the  case  in  the  winter  of  1836  and  1887.  The  rock  on  tbe 
sMe  (^posits  the  creek  was  shaiy  and  litgh,  and  with  a  crow-bar  could  be  easily 
broken.  At  the  time  in  question,  tbe  ditch  on  the  npper  side  of  the  road  waa 
Oiled  with  rubbish,  and  there  was  something  of  aslope  in  the  direction  of  the 
cre^  ftom  the  side  next  tbe  rocks.  Tbe  ruad  at  the  point  in  question  was 
known  as  **  Tbe  Narrows. "  The  road  had  been  frozen  and  icy  most  of  tbe  time 
daring  tbe  winter,  but  shortly  before  tbe  day  in  question  a  thaw  oosurred* 
and,  the  night  before,  the  waters  produced  by  tbe  flood  had  frozen  so  that  the 
road-bed  was  slippery  and  dangerous.  The  evidence  tended  to  show  that,  at 
the  point  where  tlie  {dalntifl  entered  the  highway  in  the  Narrows,  there  was 
nothing  to  indicate  the  daiigeroos  conditU!i  of  the  road,  and  Uiat,  when  a 
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point  WAS  reached  disclosing  Ihe  true  situation,  it  was  impossible  for  him  ta 
turn;  that  his  wagon  commenced  slipping  in  the  direction  of  the  creelt;  and 
that,  with  the  utmost  efforts  on  his  |mrt,  he  failed  to  prevent  Its  going  over 
the  creek*  which  inflicted  some  injury  upon  the  wagon,  and  much  upon  the 
plaintiff.  His  brother  was  behind  him.  The  same  thing  happened  to  hia 
wagon,  but  with  less  injury.  Other  troublee  of  the  same  character  happened 
to  other  people  driving  along  the  road  about  the  same  time.  Ttiia  road  was 
Ciilled  a  dug-way  or  pass,  and  before  January,  1886,  fenders  were  maintained 
on  its  edge  next  the  creek  for  the  entire  length.  The  supervisor  of  the  town, 
in  January,  1887.  drove  along  this  point,  found  it  icy,  and  the  man  ridinK 
with  hiin  kept  his  foot  out  to  prevent  slewing  off.  The  same  evidence  tended 
to  siiow  that  proper  repairs  to  make  the  rwid  reasonably  safe  at  Ibe  point 
where  the  accident  occurred  would  cost  from  $5  to  f  12.  The  plaintiff  had 
traveled  this  road  two  years  before  in  the  summer  time,  and  found  it  in  good 
condition.  The  evidence  tended  to  show  that,  at  the  time  in  question,  be 
supposed  it  to  be  all  right.  The  evidence  also  tended  to  show  that  John 
Slarner.  the  highway  commissioner,  in  June,  1886.  made  an  inspection  of  tlie 
Narrows,  and  found  tliat  there  were  places  In  which  there  were  no  fenders. 
He  made  a  further  inspection  in  Xovetnber,  1886,  when  he  found  the  same 
defects.  He  made  no  repairs,  and  caused  no  new  fenders  to  be  erected.  He 
WHS  re-elected  commissioner  In  February,  1887,  and  had  funds  to  commence 
tlie  new  term  to  tlie  amount  of  about  950.  He  made  no  application  ai  the 
town  meeting  for  funds.  The  evidence  also  tended  to  show  that,  with  a  trilling 
amount  of  labor,  the  road  between  the  mountain  and  creek  could  Im  lo  re- 
paired that  there  would  be  no  slupe;  also  that  there  were  no  fenders  at  the 
place  of  the  accident.  The  trial  resulted  in  a  verilict  of  $50U  for  Lhe  phuntiff. 
A  motion  for  a  new  trial  on  the  minutes  uns  made  and  denied.  Judgment 
was  entered,  and  the  defendant  appealed  to  this  court. 

To  show  negligence  on  the  part  of  the  commissioner,  the  plaintiff**  oonteo- 
tion  on  the  trial  was  that  the  road  should  Itave  been  made  level  between  the 
mountain  and  the  creek;  tliat  the  ditch  on  the  mountain  side  should  liave 
been  kept  open;  that  fenders  should  have  been  constructed  and  kept  up  on 
the  creek  side;  also  that  the  commissioner  had  full  knowledge  of  the  d^ects 
which  he  obtained  in  hi^  inspection  in  the  summer  of  1886.  and  in  the  fall  of 
the  same  year;  tbut  he  entirely  neglected  bis  duty  in  the  above  particulant; 
and  that  he  hiMl  f  u  nda  to  make  the  repairs.  The  plaintiff  also  insisted  that  he 
had  a  right  to  travel  upon  the  Narrows,  and  that,  until  it  was  too  late  to  es- 
cape, he  had  no  notice  of  danger.  The  defendant  denied  all  the  plaintiff's 
claims,  and  Insisted  thi^  he  was  guilty  of  n«c^genoe;  that  the  danger  was 
the  result  of  a  sudden  thaw;  and  that,  with  reasonable  prndenoe  on  his  part, 
no  accident  would  have  happened.  The  oommisaloner  also  claimed  tiiat  the 
Kai'rows  and  their  dangw  were  apparent,  and  that,  under  the  circamstanoea. 
Uie  plaintiff  should  not  have  ventured  to  travel  the  highway  at  that  time. 
There  was  no  controversy  as  to  the  place  in  quertion  being  a  public  highway. 
The  jury  found  the  controverted  questions  In  favor  of  the  plaintiff.  The  eri- 
il(>nce  wananted  such  finding.  Towns  were  not  liable  for  aoctdeota  on  the 
highway  until  the  piwage  of  chapter  700  of  the  I«ws  of  1881,  by  which 
it  was  enacted  that  towns  should  be  liable  Cor  all  damagee  to  person  or 
property  by  reason  of  defective  highways  or  brldgee  in  auch  town,  in  cases 
In  which  the  <»mmissloner  of  highways  of  Mid  towu  ia  now  by  law  liable 
therefor,  instead  of  such  commissioner  of  highwa^nk  This  action  was  brotigbt 
aeainst  the  town,  and  the  plaintiff's  right  to  recover  depends  upon  the  lia- 
buitj  of  the  commissioner,  except  for  the  above  act.  The  general  rule 
is  that  dangerona  places  in  a  highway  should  be  protected  by  fenders, 
guards,  or  barriers.  Jfaarim  v.  fown  it/'CAai»pion,4  N.  T.Supp.  515;  Ivorg 
V.  Toim  of  Deer  Park,  22  N.  E.  Rep.  1080;  Jetohwat  v.  Citv  (tf  Hyiacuse, 
108  N.  Y.  SOS,  15  N.  £.  Bep.  409;  Kennedy  t.  Maj/or,  73  N.  T.  366;  ^ar- 
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man  v.  Town  qf  EUingtony  46  Hnn.  41;  Rhlnet  Toton  of  Sopalton,  Id. 
676;  Warren  t.  Clement,  24  Hiiu,  472.  Tbe  law  requires  that  the  com< 
misaioner  of  highways  should  exercise  active  oversight  and  diligence  to  as- 
certtiin  the  condition  of  the  road.  Farman  r.  Toton  of  Ellington^  46  Hun. 
41.  He  is  also  liable  tor  not  enforcing  hla  autliorlty  over  the  overseer.  See 
case  last  cited.  The  question  of  contributory  negligence  was  one  of  fact. 
Pornfrey  v.  VUlage  of  Saratoga  Sj-rings,  104  N.  Y.  459,  11  N.  E.  Rep.  43; 
Hemer  v.  Railroad  Co.,  1  N.  Y.  Supp.  124;  Ntuh  v.  Railroad  Co.,  4  N.  Y. 
Snpp.  525.  Ordinarily  a  traveler  has  a  right  to  assume,  in  the  absence  of 
visible  obBtructluns,  that  the  highway  Is  safe.  Bidtoelt  t.  Town  of  Murray^ 
40  Hun.  195:  Weed  v.  Ballston  Spa,  76  N.  T.  829;  MeGuire  v.  Spence.  91 
y.  Y.  303.  The  charge  of  the  trlai  justice  properly  submitted  the  case  to  the 
jury,  and  none  of  tbe  exceptions  wera  well  taken.  The  judgment  and  order 
most  be  aflSrined.  All  <K>ncur. 


(Supreme  Court,  Qentral  T«rm,  JHrrt  Departmmt,  Ootober  M,  UBOl) 

Hanjenro— DAvaaBODB  Panosuu 

nslntur,  while  a  visitor  on  premises  leased  ^  defendant  to  an  atUetlo  ehih,  was 
injured  by  sHppins  upon  a  8&t  walk  between  the  dreBslng-room  and  bath-room, 
and  accidentally  passing  bis  band  through  a  fflass  door,  which  was  leaning  against 
the  partition  at  the  side  of  the  walk.  He  bad  taken  a  bath,  and  was  apprehensive 
that  anotber  person  In  the  room  was  about  to  throw  vrater  npon  bim,  and,  to  av<^ 
that,  stepped  qniokly  along  the  walk,  and  slipped  and  sustained  the  injuries.  Tbe 
door  did  not  overreach  upon  tbe  walk,  and  was  no  ohstaole  in  the  way  of  persons 
using  the  walk.  Held,  that  defendant  was  not  liable,  and  that  the  lack  of  proof 
that  the  door  had  been  placed  where  It  was  by  defendant  would  also  preolnde  a  re- 
eoveiy.   Bradt,  J.,  dissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Qeorge  B.  Heath  against  the  Metropolitan  Exhibition  Com- 
pany.   From  a  judgment  dismissing  hia  complaint,  the  plaintiff  appeals. 

.^gued  before  Van  BRmfx.  P.  J.,  and  Buadt  and  Daniels,  JJ. 

Olin,  Ktves  A  Montgomery,  (0.  F.  Mives,  of  conns^)  for  appellant. 
€feorg»  F.  DttyaUr,  for  respondent 

Daniels,  J.  The  plaintiff,  while  a  visitor  on  premises  leased  by  the  de* 
fendant  to  the  American  Athletic  Club,  was  seriously  injured  by  slipping 
upon  a  slat  walk  between  tbe  dressing-room  and  batb-room,  and  acoideutally 
passing  bis  hand  and  part  of  bis  arm  through  a  glass  door,  which  was  lean- 
ing against  the  partition  at  the  side  of  the  walk.  He  had  taken  a  bath,  and 
was  apprehensive  that  another  person  In  the  room  was  about  to  throw  water 
upon  bim  from  a  pall,  and  to  avoid  that  stepped  quickly  along  the  walk,  and* 
after  taking  three  or  four  steps,  slipped  and  sustnined  this  Injury.  Bat  tlw 
fucts  Ibiit  tbe  door  was  there,  and  that  he  sustained  this  injury  from  his  hand 
paftsing  through  tlie  glass,  were  not  of  themselves  sufficient  to  maintain  this 
action.  It  was  necessary  for  the  proof  to  go  further  for  that  object,  and  to 
establish  tlie  fact  that  It  was  a  negligent  act  to  permit  tbe  door  to  be  there, 
supported  in  this  manner;  but  no  proof  was  given  showing  that  there  was 
any  reason  whatever  for  expecting  any  Injury  to  arise  uat  of  ttie  act  (tf  pbic- 
Ing  or  keeping  the  door  in  that  position.  It  manifestly  did  nM  overreaob 
upon  the  walk  so  as  to  diminish  its  sufficiency,  and  it  was  no  obstacle  in  the 
way  «xt  peraons  passing  and  repassing  along  the  walk.  It  was  not  in  tlie 
way  of  any  person  using  tbe  walk,  and  if  the  plaintiff  had  not  slipped  and 
follen  towards  it  no  harm  could  have  oome  to  him  from  it.  There  was  no 
want  <rf  care  in  the  failure  to  anticipate  that  the  door  where  it  was  might 
become  a  source  of  danger.  On  the  contrary,  it  could  very  well  be  assumed 
that  it  could  not,  in  its  position,  be  even  a  possible  source  of  danger  to  any 
person  passing  along  the  walk.   No  such  want  of  care  was  proved  against 
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the  defendant  as  was  required  to  maintain  the  action.  The  evidence  was 
-alBO  fataltj  defective  in  another  respect.  It  did  not  prove  that  the  door  had 
'laeen  placed  where  It  was  by  the  defendant.  The  privileges  granted  to  the 
American  Athletic  Club  were  derived  from  a  lease  made  by  tlie  derem'antto 
the  club  on  the  lOth  of  March,  1884,  and  the  accident  occurred  on  the  23d  of 
the  following  month  of  August.  Th«>re  was  no  proof  that  the  door  was  in 
this  position  when  the  lease  was  made.  The  most  that  the  evidence  tended 
to  prove  was  the  guess  of  the  witness  Dudley  Van  Hoiland  that  it  had  been 
in  ihia  place  through  the  summer.  The  wituMS  Edward  J.  Jiynce  had  seen 
it  several  times  before  the  accident,  but  how  long  before  he  did  not  slate; 
and  .Samuel  Baum  testiBed  that  tie  bad  seen  it  there  probably  a  month  be- 
fore the  accident.  No  further  proof  on  tbia  subject  seems  to  have  been  given, 
and  It  failed,  therefore,  to  establish  the  fact  that  any  act  of  tbe'defendant 
bad  contributed  to  the  production  of  this  Injury.  In  eaeh  respect  there  was 
■a  failure  to  make  out  any  liability  on  the  part  of  the  defendant,  and  the  com- 
plaint WHS  rightly  dismissed.  The  juogment  should  be  affirmed.  Van 
Bbuht,  F.  J.,  concurs. 

Brady.  J.,  {disaenttnff.)  The  relations  existing  t>etween  the  defendant 
and  the  American  Athletic  Club  were  those  of  landlord  and  tenant,  and  tht* 
rules  of  law  which  control  tliem  are  applicable  to  the  facts  and  circumstances 
■of  this  controversy.  The  slat  walk  was  a  part  of  the  demise,  and  the  mem- 
ben  of  the  club  and  their  guests  could  use  it,  and  were  justiBed  In  regudlng 
It  as  entirely  safe  for  the  purpose  it  was  designed  to  accomplish  unless  it  was 
known  or  could  by  ordinary  prudence  be  seen  to  be  otherwise.  This  general 
principal  has  been  recognized  in  a  number  of  cases,  and  has  become  a  well- 
settled  rule,  the  application  of  which,  in  proper  cases,  is  well  calculated  to 
impose  upon  landlords  the  higher  duty  of  protection  against  injury  in  the  use 
of  demised  premises.  It  was  seemingly  negligence  to  leave  the  glass  frnme 
or  sash  on  the  walk  or  way.  and  for  the  reason  that  a  person  using  the  latter 
might  fall  against  it  without  negligence  on  his  part  in  the  slightest  degree 
contributory.  When  a  fall  like  that  occurs,  the  person  falling  or  tripping  or 
«llpping  should  be  exposed  to  no  other  than  the  ordinary  casualties  ot  the 
situation,  and  which  in  all  probability  would  not  result  in  serious  Injury.  11, 
in  other  words,  the  frame  or  sash  bad  not  been  where  it  was,  the  plaintiff, 
though  he  might  have  fallen,  would  not  have  received  each  a  wound  as  he 
saflered  from,  and  It  cannot  well  be  denied  Uiat  a  Idndred  fall  mt  the  place 
where  the  frame  was  located.  It  the  frame  were  then  ttierib  would.  In  all 
probability,  result  In  some  dlaaster.  The  glass  present  Is  In  itself  deolaratmy 
•of  such  an  incident  being  dangerons  In  the  extrooe.  It  so  placed  that  it  may 
be  accidentally  broken  by  oontai^  with  human  flesh.  The  duty  of  keeping 
premises  reasonably  safe  tor  use  has  been  held,  as  already  seen  In  a  number 
-of  eases.  Vid$  Bmka  t.  Jfurr,  31  Hun,  28;  DonoAtie  t.  Sendall.  50  N. 
T.  Super.  Ot.  S86i  iTlqw  v.  MilUr,  fil  N.  T.  Super.  Ct  516;  Srennan  t. 
Xodhat,  5  K.  Y.  St.  Bep.  883,  afflcmed,  6  N.  T.  St.  R^..  278;  O^StOiivan  t. 
Norwood,  14  Daly,  286;  Tmaty  v.  HoberU,  114  N.  Y.  812,  21  K.  B.  Rep. 
m-,  and  the  rule  is  extended  to  vlsltora  or  callers  upon  the  tenant.  Heniial 
V.  Jfurr.  SI  Hun,  28;  O'SuUivan  v.  Ifonoood,  14  Daly,  286.  The  plaintiff's 
-case  thus  far  seems  to  be  unassailable.  It  is  daimed,  however,  that  the  plala- 
tiff  was  a  trespasser;  but  this  view  is  not  sustained  by  the  taiita  dlidoeed. 
He  was  invited  to  the  premises  by  members  ot  the  dub.  and  to  take  a  bath 
also.  It  is  true  that  he  does  not  appear  to  have  had  the  privileges  of  I  he  club 
extended  to  him  in  a  formal  manner,  as  contemplated  by  the  by-kiws,  but 
this  wiis  not  necessary  to  give  him  such  legal  atatxu  as  secured  bis  right  to 
protection.  He  was  not  seeking  the  enjoymentof  the  privileges  ot  the  club^ 
which,  for  tbe  time  being,  would  confer  ioi  the  rights  ut  enjuyment,  but  ac- 
cepted an  Invitation  tor  a  specific  purpose,  and  which  it  must  be  assumed 
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from  tbe  anestlons  asked  and  rejected  wai  properly  mi  lawfully  extended  to 
liim.  Indeed,  the  object  ot  exbniding  such  invitations  was  in  part  to  show 
tiw  advantages  to  be  derived  from  membership,  lud  thus  to  advance  appUea- 
tkms  for  that  purpose.  The  defendant',  therefore*  is  not  in  a  condiUoa  to 
gainsay  this,  or  to  limit  1^  or  to  derive  any  benefit  from  the  absence  of  a 
formul  extension  to  the  plaintiff  of  tbe  privileges  of  the  club.  It  is  enough 
that  the  plaintUr  was  present  as  a  visitor,  and  upon  the  Invltaticm  of  a  mem- 
ber ai  tbe  club,  in  the  absenoe  of  proof  that  no  such  invitation  would  confer 
Dpon  him  any  right  to  be  on  Its  ^roonds,  whieb  was  not  given.  The  contrary 
must  be  assumed  from  the  questions  asked  and  rejected  already  referred  t^ 
The  only  apparent  trouble  in  the  ease  arises  from  the  Incident  which  caused 
ttie  plaintiff  to  leave  the  bath-room  with  speed;  but  that  relates  to  the  ques- 
tton  of  contributory  negligence,  and  was  tber^we  one  not  of  law  but  fact 
for  tbe  jury.  There  seems  to  be  no  reason  why  such  an  incident  as  impelled 
tbe  plaiotlfC  should  not  be  expected  from  exuberant  youth,  and  which,  if 
tbe  frame  had  not  been  where  il  was,  would  in  all  probabllitfy  have  oocasimied 
DO  serious  injuzy.  Places  devoted  to  fd^liletlc  spwts  or  amusements  should  be 
guarded  by  proper  consteuctiun  and  vigilance  as  necessaiy  elements  to  the 
aafe  exercise  of  the  powers  they  are  intended  to  develop,  and  thus  to  the 
^otecUon  of  the  persons  using  them.  These  reasons  seem  to  require  the 
nversal  of  the  judgment  her^n,  and  a  new  trial  which  is  ordered,  with  ooata 
to  abide  the  event. 


LrvmoeroN  «.  Hew  Yore  Bl,  R.  Go.  et  al. 
{Supreme  Court,  Ocneral  T«mii  Ffrst  Department;  October  84, 18M.) 

fflUOnoB— Sertick  or  Papers. 

Code  Civil  Proo.  N.  Y.  %  707,  snbd.  8,  prorldlog  for  the  serrloe  of  papera  upon  an 
attOTnev  if  there  Is  no  persoa  in  cbarffe  of  his  office,  and  the  serrioe  li  made  betwem 
•  o*olook  in  the  momiaR  and  9  o'clock  in  the  evening,  by  leaving  tbe  paper  in  a  oon- 
sploQOUB  place  in  his  office,  etc.,  contemplates  a  service  when  tbe  office  is  open,  waA 
la  not  oompUed  with  by  sUdlng  the  paper  Into  a  dosed  olfloe  through  a  lettv«io(  im 
the  ontra- door. 

Appeal  from  special  tmn.  New  York  county. 

Action  by  Caroline  Livingston  against  the  New  York  Elevated  Railroad 
Company  sod  the  Manhattan  Railway  Company.  Plaintiff  appeals  from  an 
order  permitting  defendants  to  file  nunc  pro  tuna  as  of  tbe  7th  of  June,  1890. 
a  notice  of  appeal  from  a  judgment  rendered  In  tbe  action  in  favor  of  plain- 
tiff, entered  on  the  8th  day  of  May,  1890.  The  time  to  serve  the  notioe  ex- 
pired on  June  7,  1890.  Defendants  omitted  to  serve  the  county  clerk,  and 
applied  by  order  to  show  cause  for  the  relief  subsequently  granted  by  the  order 
appealed  from,  alleging  due  service  on  the  plaintiff's  attorney  on  June  7, 1890. 
The  provision  of  the  Code  in  respect  to  tlie  service  of  jiapera,  is  as  follows: 
**  Sec  797.  *  *  *  (3)  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his 
office,  when  the  service  is  made  between  6  o'clock  in  the  morning  and  9  o'clock 
in  the  evening,  either  by  leaving  it  in  a  conspicuous  place  in  his  office  or  by  de- 
positing it  inclosed  in  a  sealed  wrapper  directed  to  him  in  his  olBce  letter-box ; 
or,  if  the  office  is  not  open  so  as  to  admit  of  leaving  the  paper  therein,  and 
there  ia  no  office  letter-box,  by  leaving  it  at  bis  residency  within  the  state, 
with  a  person  of  suitable  age  and  discretion." 

Argued  before  Yak  Brunt.  F.  J.,  and  Bbady  and  Dahdels,  JJ. 

S.  It*  LMnffston,  for  i^pellant.    Baviet  A  RapallOf  for  respondent. 

Bakixls,  J.  .  The  power  to  make  the  order  from  which  the  appeal  has  been 
taken  depends  upon  the  tact  whether  a  legal  service  of  the  same  notice  of  ap- 
peal was  made  upon  tbe  attorney  for  tbe  plaintiff  on  the  7th  of  June,  1890; 
for,  if  no  such  service  took  place  on  that  day,  then  the  court  had  do  powerto 
permit  this  service  of  the  notice  to  be  made  upon  the  county  derk.  To  provo 
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that  the  noUee  was  legally  served  upon  the  plaintiff's  attorney*  it  was  sfaowa 
that  a  person  employed  In  tlie  office  of  the  defendants'  attorneys  repaired  with 
the  noUce  of  appeal  to  the  office  of  the  plaintiff's  attorney  on  Che  afternoon  of 
the  7tb  of  June,  1890,  intending  there  to  make  service  of  the  notice.  When 
he  reached  the  office  tlie  door  was  locked,  and  he  was  unable  to  enter  It  to 
make  service  of  the  notice,  bat  a  slot  was  in  the  center  of  the  door,  sur- 
mounted with  a  brass  plate  with  the  word  "Letters"  upon  it,  and  the  notice 
was  slid  through  this  slot  into  ttie  <iffice,  and  that  Is  the  only  service  which 
was  made  or  attempted  to  be  made  upon  the  attorney  for  the  plaintiff,  of  the 
notice  of  appeal;  and  whether  tills  was  a  legal  service  of  the  notice  depends 
upon  the  construction  to  be  placwl  upon  subidlvision  8  of  section  797  of  the 
C^e  of  Civil  Procedure.  That  subdivision  is  the  same,  so  far  as  it  affects 
this  service,  as  the  rule  previously  existing,  declaratory  of  the  manner  in 
which  legal  papers  should  be  served,  and  under  that  rule  It  was  held  that  thin 
service  could  only  be  mude  by  leaving  the  paper  served  in  a  conspicuous 
place  in  the  attorney's  office  when  the  office  door  was  unlocked,  (^non.. 
18  Wend.  578;)  and  this  decision  has  been  followed  in  other  cases  where  ac- 
cess has  been  obtained  to  the  office  without  the  consent  of  the  attorney  after 
the  door  had  t>een  closed,  and  lockeil,  {Campbell  v.  Spencer,  1  How.  Pr. 
199;  Livingston  v.  Molntyre,  Id.  253;  Vail  v.  Lane,  4  Hun,  653.)  These 
authorities  all  indicate  the  proper  construction  of  the  language  of  the  subdi- 
vision to  be  that  the  office  must  be  left  by  the  attorney  In  such  a  condition 
that  a  person  may  enter  it  and  leave  the  paper  to  lie  served  In  a  conspicuous 
place  in  the  office  regularly  to  make  that  service;  and  the  language  of  the  sub- 
division indicates  that  to  have  been  the  intention  of  the  legislature  In  making 
the  enactment,  for  it  has  merely  provided  that  service  of  a  paper  may  be  made 
when  it  shall  be  left  at  the  office  of  the  attorney  l>etween  6  o'clock  in 
the  morning  and  9  o'clock  in  the  evening  by  leaving  it  in  a  conspicuous 
place  in  the  office.  It  bas  also  provided  for  depositing  the  paper  in  a  sealed 
wrapper  directed  to  the  attorney  in  his  office  letter-bux,  where  one  may  have 
been  provided ;  but  no  service  under  this  part  of  the  subdivision  was  intended 
or  attempted.  What  it  was  intended  to  do  was  to  leave  the  notice  of  appeal 
in  a  conspicuous  place  in  the  office  of  the  plaintiff's  attorney;  but,  inasmuch 
as  tlie  office  was  locked  at  the  time,  it  was  not  so  made,  for  no  entry  could  be 
made  into  the  office  to  make  that  service.  That  it  was  Intended  by  the  sub- 
division that  it  could  only  be  made  in  this  manner  by  entering  the  office  is 
still  more  evident  from  the  concluding  portion  of  the  subdivision;  for  that  has 
provided  further  that,  if  the  office  is  not  open  so  as  to  admit  of  leaving  the 
paper  therein,  then  the  service  is  to  be  made,  where  that  shall  not  be  done  by 
means  of  the  letter-box,  by  leaving  the  paper  to  be  served  at  the  r^idence  of 
the  attorney  with  a  person  of  suitable  age  and  discretion.  This  latter  clause 
still  more  clearly  restricts  the  service  where  it  may  be  made  by  leaving  the 
paper  in  a  conspicuous  place  in  the  office,  to  a  case  where  the  office  itself  shall 
be  found  open.  If  it  Is  not  open  so  as  to  admit  of  such  service,  and  no  service  is 
made  by  depositing  the  paper  as  directed  by  the  section  in  a  sealed  wrapper 
directed  to  the  attorney  in  his  office  letter-box,  then  it  must  be  made  either 
upon  himself  personally  or  at  his  place  of  residence  with  a  person  of  suitable 
age  and  discretion.  The  service  of  a  notice  of  appeal  not  only  forms  no  ex- 
ception to  this  requirement,  but  it  has  been  provided  by  section  1300  of  the 
Code  of  Civil  Procedure  that  it  may  l)e  served  in  this  manner;  and  such  a 
service  of  it  has  not  l)een  made.  It  is  true  that  It  was  held,  in  Lnval  v. 
Sttach,  18  Civil  Proc.  li.  3fj6.  by  the  special  term  of  the  city  court,  that  snch 
a  service  as  was  made  in  this  instance  would  be  regular;  but  this  decision  is 
opposed  to  the  clear  import  of  the  language  used  in  the  stibilivision,  and  also 
to  the  current  of  authorities,  by  which  it  had  been  previously  construed. 
The  attorney  for  the  plaintiff  did  not  accept  this  service,  but  returned  the 
notice  of  appeal  to  the  attorn^  for  the  defendant,  who  in  return  sent  the 
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Bauw  to  htm  again  as  baring  been  regalaity  seTved  on  the  7th  of  Jxvm,  1890. 
Heat  no  time  acqaiesced  In,  but  resisted,  the  service,  as  irregular  and  on* 
authorized;  and  such  appears  to  have  been  the  character  of  this  service. 
Then  was  accordingly  no  authorify  which  permitted  the  notice  of  appeal  to 
be  afterwards  aerved  upon  the  cJerlt  for  the  completion  of  tbe  appeal,  and  tba 
order  abould  be  roTarsed*  with  $10  coats  and  the  dlsbuisementa.  All  conour. 


VlWIBOWBXX  9.  Lmxx  Sbobb  ft  H.  S.  Bt.  Oo. 

{Supreme  Court.  General  Term,  Fifth  Department.  October  28, 1890.) 

L  &ULBOAD  COXPASIXB— AOOISUITS  AT  CBOBBINOa— CONTaiBUTOBT  HxGUaBNOB. 

In  an  action  for  killing  plalntUTs  Intestate,  it  appeared  that  an  engine  was  bacli 
•tag  along  defendanVs  track,  on  a  dark  night,  at  tne  rate  of  five  miles  an  hoar,  the 
tmder  flrat,  the  rsrerMd  engine  next,  and  tlM  oabooM  eovplsd  to  tbe  head  of  the 
engine  laat,  and  that  decedent  was  atmoli  by  the  tender  as  am  attempted  to  oroH 
tlM  trat^.  Fl^ntifl  testified  that  she  was  walking  about  three  feet  i)^ind  dece- 
dent when  he  went  upon  the  traek  at  the  time  of  the  aeoident;  that  as  they  ap- 
Broaehed  the  track  piaintiif  looked  iMth  waya,  and  aaw  no  light  or  oar  coming, 
heard  BO  noise,  saw  no  flagman,  beard  no  one  call  to  them,  and  heard  no  beU  or 
whistle.  PlaintUl  also  introduced  evidence  that  no  signals  were  In  fact  givM^and 
Ibst  there  were  no  ligbta  and  no  flagman.  Defeodaot'B  evidence  was  to  the  effect 
that  the  proper  signals  were  given,  and  that  decedent  was  warned  hy  the  flagman 
not  to  cross  the  tnu^  Held,  that  the  evidence  was  laflMent  to  Justify  the  buIh 
mission  to  Uie  jury  of  defendant's  negligence. 

1  BAM*— SOfWCIMOT  or  StVIDBKCB. 

In  an  action  for  kllliug  plaintllTs  intestate  It  appeared  that  as  decedent  attempt- 
ed to  cross  defendant's  rulroad  track  on  a  dark  night  he  was  atmoh  hy  the  tender 
of  BB  e^BHae  whitA  waa  backing  along  the  track  at  five  miles  an  lioor,  and  Instaat- 
ty  killed.  Flaiatiff  testified  that  at  the  time  of  the  accident  she  was  walking 
about  three  feet  behind  decedent;  tliat  she  looked  both  ways  and  saw  no  car  w- 
nroaching,  and  heard  do  noise,  and  that  there  were  no  lights  to  be  seen,  no  signals 
nom  the  engine,  and  no  fli«man  at  the  crossing.  Held  that,  thongh  it  did  not  ap- 
pear what  i»«oautions  decedent  took,  the  evidence  was  snfDclent  to  justify  the  su  b- 
miasion  totlie  Jniy  of  the  question  of  decedent's  oontrilntoiy  aegUgenoa.  Dwiobt, 
P.  X,  diasenting. 

Appeal  from  circuit  court,  Erie  county. 

Action  bj  Theresa  Wiwirowski.  as  aUmlniatratrlx,  etc.,  against  the  Lake 
Shore  &  Michigan  ttoutbern  Kuilway  Company  to  recover  daoiHgee  for  the 
killing  of  plaintiffs  inteatute.    Tiiere  waa  a  judgment  for  plainLifl  for 
600.  and  a  motion  for  a  new  trial  on  tlie  minutes  was  denied,  and  defendant 
^tpeals. 

Argued  before  Dwioht,  Jf.  J.,  and  Maoohbak  and  Corlstt,  JJ. 
Jamas  Eraser  tfiticft,  for  appellant  Srank  JZ.  Perft^n*.  for  rflspondank 

Corlktt,  J.  On  the  evening  of  October  27,  1888.  the  plaintiil,  her  hus- 
band, and  a  neighbor  named  Jaoobowski,  were  guing  to  Biiing's  plaolng- 
mOl.  in  the  city  oC  Buffalo,  on  Clinton  street,  on  business.  Thsy  went  down 
Claifc  street  to  Fillmore  avenue,  along  tliat  avenue  to  the  apace  between  tba 
West  Shore  Bail  road  tracks  and  the  New  York  Central  tracks,  then  westerly 
along  tbat  apace  to  Oneida  street,  and  from  that  point  along  the  sidewalk  on 
the  soutlierly  side  of  that  street  across  the  three  tracks  of  the  Ifew  York 
Central  &  Hudson  Blver  Bailroad  Company  to  the  west-bound  track  of  the 
defendant,  upon  which  the  accident  occurred.  On  that  track  an  engine  was 
backing  in  from  East  Buffalo  towarda  tbe  city  with  a  tender  and  caboose. 
The  tender  came  first,  the  reviirsed  engine  next,  and  the  oaboose  coupled  to 
the  head  of  the  engine  last  Tbe  rear  of  the  tender  struck  the  plalntitf 's  in- 
testate and  Jacobowski  on  the  crossing,  killing  them  both  instantly.  Tiia 
plaintiff  was  alx>ut  three  feet  behind  the  men  at  the  time  of  ttie  accident. 
On  tbe  northerly  side  of  the  Central  tracks  oars  were  standing  from  within 
20  feet  of  Oneida  street  up  to  near  Montgomery  street  A  passenger  train 
bad  jost  passed  on  the  east<bound  Central  track  lying  next  to  tbe  one  on 
which  the  accident  occurred.   Tbe  rear  lights  of  tbat  train  were  in  sight 
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when  the  engine  and  caboose  which  caused  the  injury  came  along.  It  waa 
between  6  and  7  o'clock  when  the  accident  happened,  and  very  dark.  The 
testimony  on  the  part  of  the  plaintiff  tended  to  show  that  the  plaintiff  and 
the  persona  killed  went  on  the  sidewalk  on  Oneida  street,  along  which  they 
walked  between  the  tracks,  the  two  meu  in  front,  and  the  plaintiff  three  feet 
behind;  that  as  they  approached  the  track  the  plaintiff  watched  for  a  train 
passing  up  or  down;  that  she  looked  both  ways,  saw  no  light  or  car  coming, 
heard  no  noise,  saw  no  flagman,  heard  no  one  call  to  them,  and  did  not  ht^ 
any  bell  or  whistle;  tltat  under  suoh  circumstances  tlie  men  stepped  upon 
the  defendant's  west-bound  track,  and  were  struck  by  the  rear  end  of  tlie 
tender,  and  killed.  The  plaintiff  stood  on  the  sidewalk.  The  defendant's 
evidence  tended  to  show  that  proper  signals  were  given  as  the  engine  and 
tender  approached  the  crossing;  that  the  persons  killed  were  trespassing  on 
ttie  defendant's  tracks;  and  that  they  were  warned  and  urged  not  to  croas  by 
the  flagm»n,  btit  that  his  warnings  were  unheeded.  The  evidence  on  tliepait 
of  the  plaintiff  tended  to  show  the  reverseu  Tlie  plaintiff's  evidence  also 
tended  to  show  that  the  engine  and  tender  drawing  the  caboose  were  being 
baeked  down  at  the  rate  of  Ave  miles  an  boor,  crossing  numeroos  streets  on 
«  dai^  night  without  signal  lights  vhich  coald  be  seen  at  tfie  crossings,  and 
withoot  warnings  that  could  be  heard,  also  without  a  flagman  to  give  wani- 
li^.  snd  that  none  was  given.  The  evidence  also  tended  to  show  that  there 
was  no  bead-light  to  throw  light  upon  the  tauke  in  front  of  the  moving  train 
to  enable  those  in  the  cab  to  see  what  was  on  the  track;  tliat  the  tender  wn 
broader  than  the  front  of  the  engine,  and  would  partially  hide  the  track  in 
front;  tliat  the  train  was  Iwing  run  In  the  daik,  and  those  on  it  wen  uaaUe 
to  see  what  they  were  approaching,  and  that  snch  was  the  situation  when  the 
men  were  killed.  The  ^intlff,  as  administratrix  of  her  hosband,  bronght 
this  action  to  recover  damages  for  his  death.  It  was  tried  in  February, 
at  the  Erie  elreait  before  JosUce  Dakisu  and  a  Jury.  At  the  dose  of  the 
evidence  the  defendant's  oonnsd  asked  the  eoart  to  direct  a  verdict  fbr  the 
d^ndant  upon  the  ground,  among  others,  that  there  was  no  proof  of  want 
of  contributory  negligence  on  the  part  of  the  deceased.  This  waa  denied. 
Xxoepeloa  was  taken  by  the  defendant.  The  Jnry  found  a  Terdict  of  $2,600 
fttr  the  plaintiff.  A  motion  for  a  new  trial  was  made  and  denied,  and  Uie  de- 
fendant amealed  to  ttds  eonrt. 

The  only  anbstanttal  controversy  on  this  appeal  Is  whether  the  deeeased 
was  guilty  of  contributory  negligence,  and  whether  the  cause  was  so  banan 
of  proof  upon  that  question  as  to  require  that  the  plalntiif  shonM  have  been 
nonsuited,  or  that  a  verdict  ^oold  have  been  directed  in  favor  of  the  defmd- 
ant.  In  Parsotu  v.  Baaroad  Co,,  118  X.  Y.  855-864.  21  N.  £.  Rep.  145. 
tike  rule  is  thus  stated  by  the  jndge  delivering  the  opinion:  "The  qnestion  is 
whether  the  injured  party,  nnder  all  the  cdrcumstancea  of  the  esse,  exercised 
that  degree  of  care  and  caution  which  prudent  persona  of  ordinaiy  inteUigenoo 
usually  exercise  under  like  circumstances.  This  rule  must  in  all  cases,  ex- 
cept those  marked  by  gross  and  inexcusable  negligence,  render  the  queati<m 
involved  one  of  fact  tor  the  Jttxy."  All  the  more  recent  cases  are  to  the  same 
effect.  Galtin  v.  Mayor^  etc.,  112  K.  Y.  228, 19  N.  E.  Bep.  675;  PoZnwr  v. 
Deatinff,  98  N.  Y.  7?  Boumep  v.  Railroad  Co.,  7  N.  Y.  Supn.  602;  Stek- 
with  v.  MaUroad  Co.,  Id.  721;  Tolman  v.  RaUway  Co.,  98  K.  T.  203; 
Cowan  V.  Railroad  Co.,  9  N,  Y.  Sopp.  610.  The  evidence  in  this  case  re- 
quired a  submission  of  this  question  to  the  Jury.  If  the  plaintiff  bad  re- 
ceived injuries,  and  she  had  brought  an  action  to  recover  damages.  It  conld 
not  be  sacceasfully  n^;ed.  assuming  her  evidence  to  be  true,  that  the  case 
should  not  have  been  submitted  to  the  jury.  While  It  does  not  appear  what 
acts  of  diligence  were  exercised  by  the  deceased  before  he  stepped  apon  the 
track,  it  does  appear  what  the  facts  were  and  the  surrounding  indications  of 
danger  by  tlie  testimony  of  the  plaintiff.   If  the  jury  found,  as  they  did.  that 
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her  OTidenoe  was  true,  it  la  fidr  to  assnme  thai  her  husband,  the  plaintiff 
being  with  him,  took  tlie  same  precautioas,  and  made  the  same  obserTations 
that  she  did.  When  it  appears  that  obeerraiton  and  looking  both  ways  would 
have  disclosed  no  danger,  it  is  not  too  much  to  assnme  that  the  deceased  ex- 
ercised proper  caution  before  going  upon  the  track,  and,  as  be  cannot  speak 
npon  the  subject,  it  would  not  be  logical,  or  in  accordance  with  human  nat> 
uie,  to  hold  that  be  exercised  less  caution  than  bis  wife,  or  that  he  exposed 
himself  to  danger  without  proper  precaution.  If  there  had  not  been  any  evi- 
dence tliat  looking  nnd  obaer^ng  would  have  diacloeed  no  danger  when  In 
fact  there  was.  it  could  be  urged  with  great  force  that  there  was  want  of  af- 
firmative proof  of  proper  diligence;  hut  when  it  affirmatively  appears  that 
diligent  obaerTation  disclosed  uo  danger.  It  cannot  be  urged  with  any  cogency 
that  the  person  killed  neglected  proper  precautions.  Under  all  the  circum- 
stances it  SAtiBfaotorily  appears  that  the  learned  trial  justice  was  right  in  re- 
fusing to  nonsuit  the  plaintiff,  and  directing  averdict  for  the  defendant;  also 
tn  denying  the  defendunt's  motion  for  a  new  trial.  The  judgment  and  order 
must  be  affirmed. 

Uaoohbbb,  J.,  concurs. 

DwiGHT,  F.  J.,  (digaenting.)  The  evidence  plainly  required  the  submis- 
sion to  the  jury  of  the  question  of  thedefendant's  negligence,  and  amply  sup> 
ported  the  verdict  of  the  Jury  in  that  particul»r.  The  question  is  whether 
there  was  evidence  to  warrant  the  verdict  on  the  other  branch  of  the  case, 
namely,  of  the  absence  of  contributory  negligence.  It  is  conceded  that  there 
was  no  evidence  showing,  or  tending  to  show,  that  the  deceased  himself  ex- 
ercised any  care  to  avoid  Uie  collision  which  caused  his  death.  His  mouth 
being  closed,  as  well  as  that  of  the  person  most  immediately  in  his  company, 
the  court,  as  well  as  the  jury,  would  be  disposed  to  seize  upon  slight  circum- 
stances, if  such  existed,  from  which  the  Inference  might  be  drawn  that  he 
was  looking  and  listening  for  an  approaching  train.  But  of  such  circum- 
stances there  are  none;  so  the  learned  judge  who  submitted  the  case  to  the 
Jury,  and  denied  the  motion  for  a  new  trial,  substantially  concedes.  The 
charge  of  the  court  Is  not  In  the  record,  but  the  opinion  which  accompanied 
the  denial  of  the  motion  for  a  new  trial  suggests  the  ground  upon  which  the 
verdict  in  this  particular  was  permitted  to  be  found  and  was  sustained  by  the 
court  at  the  circuit,  viz.:  That  the  lack  of  evidence  of  the  requisite  care  for 
bis  own  safety  on  Uie  part  of  the  deceased  may  be  cured  by  evidence  of  the 
exercise  ui  such  care  on  the  part  of  another  person  In  his  company  or  near 
Ticinify.  The  learned  judge  says:  "No  authority  has  gone  so  far  as  to  hold 
that  a  person  In  the  position  of  the  plaintiff,  sust^ning  the  relation  she  did  to 
one  of  the  deceased  persons,  by  her  own  endeavor  to  discover  the  approach  of  tha 
train,  If  one  could  be  seen  to  have  been  in  the  vicinity,  would  not  answer  all 
the  requirements  of  the  rule  demanding  care  of  a  person  as  near  to  her  as  her 
husband  was,  before  he  should  undertake  to  cross  a  railway."  The  suggestion 
seems  to  be  of  the  possibility  of  a  vicarious  satisfaction  of  the  law  which  im- 
poses thedutyof  care  for  his  own  safety  upon  a  person  who  enters  a  position  of 
danger.  The  proposition  Is  one  which  would  seem  to  require  affirmative  au- 
thority to  support  it,  and  which  could  bardly  stand  upon  the  absence  of  express 
authority  to  the  contrary.  Undoubtedly  the  two  persons  involved  might 
stand  in  such  a  position  relative  to  each  other  as  to  entitle  the  one  to  rely 
ypon  the  watchfulness  of  the  other.  If  the  deceased  had  been  blind  or  deaf, 
or  otherwise  disabled,  and  had  intrusted  himself  to  the  care  and  guidance  of 
bis  wife,  he  might  have  freed  himself  from  the  obligation  of  caring  for  him- 
self. But  here  is  no  suggestion  of  such  a  reliance,  or  of  tl)e  necessity  for  it. 
The  wife  was  not  leading  or  guiding  her  husband;  the  latter  and  his  friend 
went  first,  and      foliowad  as  she  OMild.  There  was  nothing  in  the  rehition 
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or  relative  position  of  the  two  which  charged  her  with  rpsponsibllity  for  hia 
•afety.  The  testimony  of  the  wife  to  the  effect  that  ahe  looked  both  ways 
and  saw  no  light  or  cars  approaching  was,  nu  doabt,  admissible  as  descrip- 
tive of  the  situation,  so  far  as  It  went.  But  the  cars  were  approaching,  and 
the  iindispnted  evidence  shows  that  the  beli  on  the  engine  was  ringing,  and 
tlie  two  red  lights  on  the  caboose  were  in  siglit.  The  must  that  can  be  said  ia 
that  the  light  and  the  sound  were  not  consciously  perceived  by  the  witness, 
or,  if  perceived,  that  they  did  not  convey  to  her  mind  the  impi-esslon  of  an 
approaching  train.  Who  can  say  but  that,  If  the  deceased  had  been  locking 
and  listening,  he  might  not  only  liave  beard  the  bell  and  seen  the  red  lights, 
but  also  might  have  been  warned  by  them  of  the  approaching  train?  For  the 
reasons  indlcatpd.  I  think  the  defendant  was  entitled  to  a  nonsuit,  or  at  least 
that  the  motion  for  a  new  trial  should  have  been  granted;  and  aooovdin^ 
that  the  judgment  and  (sder  appealed  from  should  be  leversed. 


{Supreme  Court,  Qeneml  Term,  Fifth  Departmait.  October  SB,  1890.) 

Assault  ik  thb  Sboord  Dbqbbb— Instbdctiokb— Intbkt. 

On  an  Indictment  for  assault  to  the  seoood  degree,  deflDed  by  Fan.  Coda  It.  T. 
I  S18,  subd.  4,  as  where  one  "willfully  and  wrongfully  assanlta  another  by  the  use 
of  a  weapon  or  other  iDHtrumeot  or  tning  likely  to  produce  grterons  bodily  harm, " 
the  court  charged  that  "in  such  case  there  is  no  ioteat  about  it^ — no  question  of  la- 
tent of  assault  in  the  second  degree.  If  they  assault  a  person  with  an  lastnuQent 
lUEely  to  do  grievous  bodily  barm,  they  are  guU^r  of  an  offeuse  of  assault  la  the 
Moond  degree,  regardless  of  latent. "  On  defendant's  eaoepting  to  the  oharve,  the 
district  attorney  stated  that  he  "did  not  understand  the  oourt  to  charge  that  no 
latent  whatever  is  necessary  to  constitute  tiie  crime  of  assault  In  tbe  second  de- 
gree:" to  which  thecourt  replied,  "There  must  be  an  intent  to  do  something  wrong, 
—an  intent  to  commit  a  crime,— but  there  is  no  Intent  to  kill.  This  Is  the  dlsUacUou 
between  the  first  and  second  degrees  of  assault. "  JETsld,  that  the  error  In  (duKing 
that  no  intent  was  necessary  was  not  cured  by  the  rejdy  of  tlie  ooiirt  to  the  dlacrlot 
attorney. 

Appeal  from  court  of  sesaions,  Steuben  county. 

Kathan  Terrell  was  indicted  for  an  assault  on  one  Alice  E.  Young.  Then 
was  a  conviction  of  assault  in  the  second  degree,  and  defendant  appeals. 
Argued  before  Dwight.  P.  J.,  and  Maoohbek  and  Ck)BLErrr,  JJ. 
FranoU  A.  Williams,  for  appellant.   Frank  H.  BobUtaon^  for  respondent. 

CoBLETT,  J.  tn  September,  1889,  an  indictment  was  found  againat  the 
defendant,  containing  two  counts.  The  first  ciiarged  In  substance  that  on 
the  30th  day  of  May,  1889,  he  committed  an  assault  in  the  first  degree  upon 
Alice  £.  Young,  and  the  second  count  chHrged  him  with  assault  in  the  second 
degree.  He  was  tried  at  a  court  of  sessions  in  Steuben  county  on  the  7th day 
of  February,  1890,  before  the  county  judge  and  a  jury.  The  trial  resulted  in 
a  verdict  of  guilty  of  assault  in  the  second  degree,  upon  which  judgment  was 
entered,  and  the  defendant  appealed  to  this  court.  The  parties  had  lived 
neighbors  in  the  town  of  Lindley,  Steuben  county,  many  years,  and  had  ai  wars 
been  on  friendly  terms,  exchanging  visits,  ontii  about  a  year  before,  when 
diCFerencea  arose  growing  out  of  the  trial  of  one  Fattei-eon,  who  was  a  brother 
of  Alice  E.  Young,  for  homicide.  After  that  there  wna  no  friendly  Inter- 
coui'se  between  tlie  families.  There  was  a  bridge  over  Byer'a  creek,  crossing 
the  highway  between  the  residences  of  the  parties.  On  the  80th  of  May,  1889. 
the  defendant  on  returning  home  found  that  the  location  of  this  bridge  had 
been  changed.  The  defendant  then  took  it  up  and  placed  it  on  the  old  foun- 
dation. While  he  was  tearing  up  the  bridge,  the  complainant  and  other  mem- 
bei-s  of  her  family  stood  in  front  of  her  house,  about  16  rods  away,  watching 
him.  After  tearing  up  the  bridge  he  took  from  his  pocket  a  revolver,  fired  it 
in  the  air,  making  exultant  demonstrations.   After  shooting,  he  leplacad  the 
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rcTolTer  and  retained  to  the  barn.  The  oomplftinant  staxted  to  cross  the  road, 
and  the  defendant  nrturned  from  his  bam  to  ue  north  abutment  of  the  bridge. 
The  evidenoe  on  the  part  of  the  people  tended  to  show  that  he  fired  a  bullet 
at  Mra.  Yoongt  and  thi^  It  whizzed  nt-ar  her,  although  she  was  nob  hit.  The 
evidenee  on  the  part  of  thq  defendant  tended  toaliow  that  he  only  fired  In  the 
air  for  the  pnrpoae  tst  frlghtmlng  the  compUdnant.  The  evidence  on  the  pai  t 
of  tliepeo^alao  tended  to  show  that  the  defendant  applied  toiln.  Young 
ojiprobioua  epithets,  which  is  denied  on  the  part  of  the  defense.  It  aj^ieared 
that  tin  location  of  this  bridge  was  m^ter  of  feeling  and  controrersj  between 
the  funllin.  it  being  claimed  on  the  part  of  Mrs.  Yonng  tbfU  her  husband 
placed  the  bridge  which  the  defendant  removed  by  orderof  the  highway  com- 
uisdoner.  On  the  part  of  the  defendant  it  was  claimed  that  the  act  of  the 
person  changing  the  location  of  the  briilge  was  unauthorized,  and  it  appears 
tliat  he  bad  obtained  an  injunction  to  prevent  it. 

Assault  in  the  second  degree  Is  a  felony.  Fen.  Oode,  g  5.  The  punishment 
Is  imprisonment  not  less  that  2  yean  nor  mure  than  S;  also  there  may 
be  a  fine  imposed  of  tuA  more  than  $1,000.  Section  221.  The  county  judge 
uuteneed  the  defendant  to  4  years  and  20  mouths'  imprisonment.  Section 
217  of  the  Fenal  Code  defines  assault  in  the  first  degree  as  sn  assault  with  In- 
tent to  kill  1^  the  means  therein  specified.  Subdivision  4.  g  218,  defines 
assault  in  the  second  degree,  so  f ar  aa  applicable  in  this  case,  as  foUows: 
"Willfully  and  wrongfully  assaults  another  by  the  use  of  a  weapon  or  other 
instrument  or  tiling  likely  to  produce  grievous  bodily  harm."  The  Ci  ntrul 
contention  on  this  appeal  Is  that  the  leai'ned  county  judge  erred  In  chitrgiug 
the  jury.  The  portions  of  the  charge  excepted  to  are  as  follows:  "In  such  a 
cise  there  is  no  intent  about  it,— no  question  of  intent  of  assault  in  the  sec- 
ond degree.  If  they  assault  a  person  with  an  instrument  likely  to  do  griev- 
ous bodily  h&rm.  tbi'y  are  guilty  of  an  offense  of  assault  in  the  second  degree, 
T^ardleuof  Intent, — regardletis of  intent  to  injure. "  The  karned  judge  had 
alnady  charged  that,  to  find  him  guilty  of  assault  In  tlie  first  degree,  the 
jury  must  find  an  intent  to  kill.  At  the  close  of  the  charge  the  defendant's 
counsel  excepted  to  the  portion  above  quoted  on  the  question  of  Intent. 
TtiTeupon  the  learned  district  attorney  stated:  "I  did  not  understand  the 
court  to  charge  that  no  iutent  whatever  is  necessary  to  constitute  the  crime 
of  assault  in  the  second  degree,  but  understood  the  com  t  to  say  tliere  must  be 
an  intent  to  kill  to  constitute  a  crime  of  assault  in  the  flrst  degree.  Of  course, 
I  understand  that  it  Is  neceBsary  there  should  be  an  intent  to  do  bodily  harm, 
to  commit  a  wrong,  not  an  accidental  shooting,  but  the  absence  of  an  intent 
to  Uli."  The  leaned  Judge  then  stated.  In  reply  to  the  district  attorney's 
remarks:  "There  must  be  an  intent  to  do  something  wrong, — an  intent  to 
commit  a  crime, — but  there  is  no  Intent  to  kill.  This  is  the  distinction  be- 
tween the  first  and  second  d^rees  of  assault."  The  court  further  stated: 
"There  most  be  an  intont  to  kill  in  assault  of  the  first  degree,  but  there 
shouldn't  be  an  intent  to  kill  in  order  to  constitute  an  assault  of  the  second 
degree.**  It  will  be  observed  that  the  learned  district  attorney  saw  that  the 
court  had  fallen  into  an  error  in  the  cimrge  as  originally  made,  and  his  re- 
marlu  were  intended  to  induce  the  court  to  so  modify  the  charge  us  to  obviate 
the  force  of  the  exception  taken  by  the  prisoner's  counsel.  The  cliarge  as 
originally  given,  as  a  whole,  distinctly  states,  and  was  well  calculated  to  con- 
vey the  impression  to  the  Jury,  that  it  was  not  necessary  to  find  any  intent  on 
the  part  of  the  prisoner  in  order  to  autourize  conviction  in  the  second  degree. 
In  People  v.  BuUivanf  4  IS.  Y.  Grim.  Hep.  497,  Justice  Bbadlet  stotes  the 
rule  as  foUowa:  "One,  and  an  important,  element  of  crime.  Is  intent.  To 
.oooatitato  m  criminal  assault,  an  intent  to  do  bodily  harm  or  by  violence  is 
nquislto.  That  is  a  proper  question  for  the  jury,  under  pnqmr  instructions 
from  the  court,  and  it  to  no  lees  so  when  itisinvolved  in  tiie  use  of  a  weapon." 
This  was  alw^s  the  rule.  ■  Ttiere  must  be  an  intenUon  coupled  with  th« 
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present  ability  of  using  nctaal  violence  against  the  penon.  Bap$  t.  PeopU, 
1  H1I1,351;  Poopte  T.  iiyan,  8  N.  Y.Supp.  241.  The  learned  district  attorney 
cites  PenpU  V.  Connor,  6  N.  T.  Supp.  220,  as  an  authority  in  support  of  tlie 
ctiarge  in  this  cnse.  Ttie  only  real  question  in  that  case  was  wliether  the 
proof  was  sufficient  to  sustain  the  Hll^ationa  Id  the  indictment.  U  cannot 
be  inferred  from  the  prevailing  and  dissenting  opinions  that  there  need  be  no 
intention  to  inflict  grievous  tmdily  harm  In  order  to  constitute  an  assault  in 
tlie  second  degree.  It  is  a  familiar  rule  tliat^  in  order  to  obviate  an  erroneous 
charge  to  the  jury  upon  a  material  point,  it  must  lie  withdrawn  in  such  ex- 
plicit terms  as  to  preclude  the  inference  tlmt  the  jury  might  tiave  been  influ- 
enced by  it.  Chapman  v.  Railtoay  Co.,  55  N.  Y.  579.  In  Stokes  v.  People, 
53  IS.  Y.  164-184,  the  rule  is  stated  thus:  "it  is  Impossible  that  we  should 
know  whether  these  instructions  effectually  eradicated  from  the  minds  of  tlie 
jury  the  erroneous  impression  calculated  to  be  produced  by  tlie  previous  por- 
tion of  the  charge,  and  we  cannot  therefore  pronounce  as  a  conclusion  of  law 
that  it  had  no  influence  upon  the  verdict."  These  suggestions  apply  to  the 
charge  in  this  case.  Its  modification  was  obviously  caused  by  the  suggestions 
of  the  district  attorney,  and  all  parts  of  the  erroneous  chaise  were  not  dis- 
tinctly withdrawn.  The  portion  quoted  may  have  produced  u  strong  Impres- 
sion upon  the  minds  of  the  jury  which  the  moditlcntion,  under  the  oircucD- 
stance.  did  not  entirely  remove.  The  counsel  for  the  appellant  argues  that 
other  material  errors  occurred  on  the  trial,  but  in  view  of  the  conclusion 
reached  it  is  not  necessary  tu  consider  tfaem.  They  may  not  appear  on  another 
trial.  The  judgment  should  be  reversed,  and  a  Dew  trial  granted.  AH 
concur. 


(Supreme  Court,  General  Term,  Fifth  DepartmenL  October  SB,  1800.) 

BisoDTioiv— SnFPLniBirrABr  PBocsBninas^LiMiTATiOK. 

Code  ClvU  Proa  V,  T.  |  8017,  nroyiaes  that  a  transorlpt  of  any  jDdffmeot  nm- 
oered  In  a  justice's  court  mar  be  filed  In  the  county  clerk's  office,  and  that  "fhenoe- 

forth  the  jud^eut  is  deemed  a  judgment  of  the  county  coutl,  and  muat  be  en- 
forced accordingly. "  Section  883,  subd.  7,  provides  that  an  action  on  a  Judgment 
or  decree  rendered  in  a  court  not  of  record  must  be  brought  within  six  ysara  from 
its  rendition.  Held  that,  where  a  justice's  judgment  has  bera  fltod  In  the  oonn^ 
(derk's  office,  aupplementary  proceedl&gs  may  be  losUtnted  tlweon  after  dz  years 
from  Its  readltion.   Afflrmiug  10  N.  Y.  Bnpp.  fH)7* 

Appeal  from  Erie  county  court. 

Action  by  Frank  G.  Bolt  against  John  Hauser.  An  order  was  entered 
denying  defendant's  motion  to  vacate  an  order  made  September:  19.  1887.  ap- 
pointing Manly  C.  Green  receiver  of  defendant's  property,  and  d^ndant 
appeals.   For  opinion  flled  in  the  oounty  court  see  10  K.  Y.  Supp.  897. 

Argued  before  Dwight,  F.  J.,  and  Maooubkr  and  Gobuctt,  JJ. 

(horff$  T.  Quinby^  for  appellant.   William  C.  Fiteh,  for  respondent. 

HAOOVBisa,  J.  The  judgment  npon  which  the  proceedings  tor  the  ap- 
pointment of  a  receiver  weie  founded  was  recovered  In  a  court  of  a  justice 
of  the  peace  on  the  Slst  day  of  March.  1880,  a  transcript  of  which  judgment 
was  filed  In  the  Erie  oounty  clerk's  oOaoe  on  the  same  day.  An  execution 
was  duly  issued  upon  the  judgment  by  the  county  clerk,  and  was  returned 
unsatisfied,  April  6,  1887,  whereupon  proceedings  supplementary  thereto 
were  instituted,  which  resulted,  on  the  19th  day  of  September,  1887,  upon 
due  notice  to  the  defendant,  and  on  the  appearance  of  himself  and  his  attor- 
ney at  the  hearing  of  such  motion,  and  without  objection  on  their  part,  in 
the  appointment  of  Mr.  Green  as  the  receiver  of  the  defendant's  property. 
The  motion  now  made  is  to  set  aside  the  appointment  of  such  receiver,  and 
the  same  la  placed  upon  the  ground  that,  Inasmuch  as  six  years  bad  elapsed 
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between  the  rendition  of  the  Judgment  and  the  motion  for  the  appointment 
of  the  receiver,  the  jtidgment  had  become  inoperative  and  ineffectual  to  sup- 
port any  subsequent  lei^al  proceedings  thereon.  By  the  Revised  Statutes 
(2  Rev.  St.  p.247,§g  I27»12B,)  a  transcript  of  a  judgment  of  a  Justice  uf  the 
pence  for  *25  and  upwards,  exclusive  uf  costs,  could  be  filed,  iind  the  judg- 
ment docketed  in  the  clerk's  office  of  the  county.  It  was  provided  that  the 
judgment,  after  being  so  filed  and  docketed,  "shall  be  a  lien  on  the  real  es- 
tate of  the  defendant,  within  the  county,  in  the  same  manner  and  with  like 
effect  aa  if  such  judgment  had  been  rendered  in  the  court  of  common  pleas, 
and  may  in  the  same  manner  be  discharged  and  canceled."  It  was  further 
provided  that  all  actions  oo  judgments  rendered  In  any  court,  not  being  a 
couii.  of  record,  should  be  commenced  within  six  years  next  after  the  cause  of 
action  accrued.  Id.  p.  295,  §  18.  The  Code  of  Procedure,  however,  wrought 
a  material  change  in  these  provisions  of  the  Revised  Statutes.  By  section 
63  thereof,  where  a  judgment  was  recovered  in  a  justice's  court  for  any 
amount,  a  transcript  thereof  oonld  be  Qled,  and  the  same  could  be  docketed 
in  the  county  clerk's  office,  and  from  that  time  the  judgment  was  a  judgment 
of  the  county  court;  but  such  judgment  for  a  sum  less  ttian  925,  exclusive 
of  costs,  was  not  a  lien  on  or  enforceable  agunst  real  property.  Section  90 
of  that  Code  permitted  an  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  any  state  or  territory  witliin  the  United  States,  to  be 
begun  within  20  years  after  its  rendition.  Section  3017  of  the  Code  of  Civil 
E^ocedure  has  substantially  the  same  provision  as  existed  under  the  Bevised 
Statutes  In  this  regard.  It  provides  that  a  transcript  of  any  judgment  ren- 
dered in  a  justice's  court  for  any  amount  may  be  filed  in  the  county  clerk's 
office,  and  that  "thenceforth  Uie  judgment  Is  deemed  a  judgment  of  the 
oounty  court  of  that  oounty,  and  must  be  enforced  accordingly,  except  that 
an  axecutfon  can  be  lasoed  thereupon  only  by  the  counfy  clerk,  as  prescribed 
In  section  8043  of  this  act,  and  that  the  judgment  Is  not  a  Hen  upon,  and 
cannot  be  enforced  against,  real  property,  unless  it  la  for  S25  or  more,  ex- 
clusive of  costs.*  By  subdirtsion  7,  g  382,  Code  Civil  Proc,  an  action  upon 
a  judgment  or  decree  rendered  In  a  court  not  of  record  mnat  be  brought 
within  six  years  from  its  rendition.  In  the  case  of  Di^hnba^  t.  Roeh,  112 
2r.  Y.  621.  20  N.  E.  Bep.  S60,  it  was  held  that,  upon  the  docketing  of  the 
Justice's  judgment  in  the  coonty  clerk's  office,  the  same  beoame  a  statutory 
judgment  of  the  eoon^  court,  yet  It  was  not  a  judgment  rendered  in  that 
court,  and  that  an  acUon  upon  such  judgment  to  compel  a  set-oil  of  the  same 
against  a  Judgment  of  a  court  of  record  oonld  not  be  maintained,  unless  the 
same  be  brougt.t  within  six  years  from  the  time  the  same  was  rendered  in 
the  court  of  the  justice  of  the  peace.  But  we  do  not  understand  that  case  to 
hold  that  no  proceedings  can  m  had  for  enforcement  of  the  debt  represented 
by  a  judgment  recovered  before  a  Justice,  where  the  same  were  not  begun 
within  six  years  from  the  time  of  the  recovery  of  the  judgment.  There  is 
nothing  in  that  decision  which  detracts  from  the  authority  of  Uie  case  of 
Waltermtn  t.  Wettoter,  14  N.  Y.  16,  where  It  is  held  that  the  filing  of  a 
transcript  and  dodietlng  of  a  judgment  rendered  by  a  justice  of  the  peace 
pursuant  to  the  Revised  Statutes  rendered  it  a  lien  on  the  real  atate  oo>exten- 
slve  in  time  with  Judgments  recovered  in  the  court  of  common  pleas,  and 
that,  though  an  action  on  such  Judgment  was  barred  after  six  years,  such 
statute  of  llmltationa  did  not  extinguish  or  destroy  the  Hen  of  such  Judgment 
when  the  same  had  been  duly  docketed  in  the  county  clerk's  office.  That  de- 
cision was  given  under  the  provisions  of  the  Revised  Statutes,  which,  as  hai 
been  point^  out  above,  are  anhstantlally  the  same  as  the  present  Oode  of 
Civil  Procedure,  and  tluit  authority  Is  consequently  our  guide  in  rendering 
the  result  on  this  appeal.  Furthermore,  we  held  in  the  case  of  Toumtend  v. 
Tolhunt,  decided  April  11, 1890,  and  reported  in  10  N.  Y.  Snpp.  378,  that 
a  Judgment  creditor,  upon  appItcaUon  duly  made  to  the  county  court,  might 
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obtain  leave  to  Issue  axecutioo  on  a  justice's  judgment  so  filed  and  doi&eted, 
though  more  than  six  yean  had  elapsed  after  the  Ming  of  the  same  in  tiie 
county  clerk's  office.  Kineaid  t.  Richardson,  25  Hun,  237 ;  Rom  t.  ffenrp, 
S7  Hun,  397.  See,  also.  Herder  v.  Collyer^  6  N.  Y.  Supp.  513.  The  order 
appealed  from  should  be  afflrmed,  wtth  $10  costs  and  disbursemeata.  All 
concur. 


(Supreme  Court,  General  Ttfrm,  Fifth  DapartTmnt.  October  S8,  IBSO.) 

■xaCQTION — SUPPLBHBNTART  FbOOBSDIITW— LnOTATIOX. 

Code  OMl  Proo.  N.  T.  S  80L7,  provides  that,  on  flUnff  the  traasorlpt  of  the  fvdc- 
meat  of  a  juBUoe  of  the  peace  in  the  ooaoty  olerk't  olflM^  It  1>  to  be  deemed  a  jndg^ 
mant  of  the  county  ooui^  and  enforced  Bocordinvly.  Section  882,  snbd.  7,  providw 
that  "an  aotioQ  on  a  judgment  or  decree  rendered  in  a  oourt  not  of  reoonl"  mint 
be  brought  witbin  six  years.  Section  4U  provides  that  "the  word  'action'  ooa- 
talned  tn  this  obspter  (of  which  section  88a  is  part)  shall  he  constmed,  when  tt  to 
aeoBMary  so  to  do,  as  Inoluding  a  special  proceeding,  or  any  prooeeding  thwreia,  or 
iauiacw>D,"aod  ezpresaly  exoepta  from  the  provisions  of  the  ohapter  an  action  or 

{iroceeding  for  which  a  dUierent  Umitatioa  is  provided  by  law.  SeotioQ  2435  lim- 
ta  supplementary  proceedings  to  10  years.  Held  that,  where  a  justice's  jnds- 
ment  biw  been  filed  in  the  county  (derk*s  ofDoe,  snpidementaEy  prooaediags  mmj  bo 
instituted  within  10  veara  from  Ita  tandltioa. 

Appeal  from  Erie  county  court. 

Aotton  by  Frank  C.  Bolt  ^^ilnst  John  Hatiser.  An  order  was  entered  de- 
nying defendant's  motion  to  vacate  an  order  extending  a  receivership  In  sop* 
plementary  proceedings  on  another  judgment  aj^ainat  defenilant  to  the  jad^- 
ment  in  this  action,  and  defendant  appeals.  For  order  denying  motim  to 
vacate  order  appointing  a  receiver,  set'  ante,  366. 

Argued  before  Dwiqht,  P.  J.,  and  Maoombeb  and  Corlbtt,  JJ. 

Oeorge  T.  Quimhy,  for  appellant.    William  C.  Fitch,  for  respondent. 

DwioHT,  F.  J,  The  motion  to  vacate  the  order  In  question  was  baaed 
upon  the  objection  that  the  proceeding  fn  which  it  was  ro.ide  was  barred  by 
the  statute  of  limUationa,  that  proceeding  having  been  instituted  on  a  judg- 
ment rendered  in  a  court  not  of  record  more  tliun  six  years  after  the  rendi- 
tion of  such  judgment;  and  the  appellant  relies,  in  support  of  bis  objection, 
upon  subdivision  7,  8  882,  and  the  last  clause  of  section  414  of  the  Code  of 
Civil  Procedure.  Tne  former  of  these  provisions  of  the  statute  applies  the 
alx-years  limitation  to  "an  action  upon  a  judgment  or  decree  rendered  in  a 
court  hot  of  record,"  and  the  latter  declares  that  "tbe  word  *  action*  con- 
tained in  this  chapter  shall  be  construed,  when  it  Is  necessary  so  to  do,  aa  In- 
cluding a  special  proceeding,  or  any  proceeding  therein,  or  In  an  acUon." 
But  the  same  statute,  by  subdivision  1  of  section  414,  expressly  excepts  from 
the  provisions  of  the  chapter  in  which  it  is  contained  the  case  of  an  action  or 
proceeding  for  which  a  different  limitation  is  specially  provided  by  law;  and 
section  2^5  specially  prescribes  the  limitation  of  10  years  after  thC  return  of 
an  execution  for  proceedings  supplementary  thereto.  The  proceeding  in  this 
case  was  strictly  within  the  provisions  of  the  section  last  cited,  as  limited  by 
reference  therein,  to  section  2458.  It  was  instituted  upon  a  jnd{;ment  ren- 
dered upon  personal  service  of  a  summons  on  the  judgment  debtor,  forasum 
not  less  thanS25,  and  on  the  return  of  an  execution  issued  oubof  a  court  of  rec- 
ord. The  judgment  though  rendered  by  a  justice  of  tbe  peace  was,  by  reason 
at  the  tiling  of  a  trauscrlpt  in  tbe  office  of  tlie  county  clerk,  to  he  deemed  a 
JudicmeDt  of  the  county  court*  and  was  to  be  enforced  accordingly,  (section 
8017.)  and  the  execution  was  issued  out  oi  that  court  by  the  county  clerk. 
There  is  nothing  in  the  case  of  Dieffenbach  v.  Rocht  112  K.  T.  621,  20  N.  £. 
Bep.  660,  to  support  the  appellant's  contention  in  tliis  case.  It  was  there 
bald  only  that  tbe  judgment  of  a  justice  (tf  tbe  peace,  of  wbicb  a  transcript 
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v»fl  filed  in  the  office  ot  Ihe  county  eleri^t  although  it  became  thereby  a  atat* 
utory  judgment  of  the  county  court,  was  not  a  Judgment  rendereil  In  a  court 
of  reooidt  and  therefore  that  an  action  on  such  a  judgment  could  not  be 
maintained  after  the  expiration  ot  six  years  from  the  rendition  of  the  judg- 
ment That  dedaion  was  based  upon  the  letter  of  the  statute,  (section  382, 
sobd.  7,  tuprot)  and  does  not  conflict  with  the  decisions,  to  the  effect  that  a 
judgment  such  as  that  in  this  case  is  a  judgment  of  the  county  court  for  all 
the  purposes  of  its  enforcement.  Such  It  has  been  held  to  be  in  the  two  cases 
in  this  department  of  Agar  v.  Tibbeta,  46  Hun,  52.  and  Totommd  t.  Tolhurst, 
(dedUed  at  the  last  term  of  this  oourt.)  10  N.  7.  Supp.  878.  In  the  case  last 
mentioned  we  iustained  ao  tn^er  of  the  county  coort  granting  leave  to  Issue 
nn  execution  on  such  a  judgment  after  the  expiration  of  six  years  from  the 
date  of  its  rendition.  Another  answer  to  the  defendant's  objection  to  tlie 
order  In  question  ought  probaljly  to  be  conclusive,  viz.,  that  It  was  waived  by 
not  being  taken  in  time.  In  analogy  with  ttie  requirement  of  the  Code,  (section 
4]S»)  and  of  the  common  law.  to  the  effect  that  the  objection  of  the  statute  of 
limitations  must  be  taken  at  the  first  appearance  of  the  defendant,  viz.,  by 
answer,  it  would  seem  that  the  same  objection  to  a  special  proceeding  should 
be  taken  on  the  return  of  the  original  order,  or  at  least  during  the  pendency 
of  the  proceedings,  and  that  it  cannot  be  reserved  for  a  motion  to  vacate  the 
ObuI  order  in  whidi  tlie  proceeding  results.  But  we  prefer  to  rest  our  affirm* 
ance  of  the  order  in  this  case  upon  the  merlta  of  the  question,  and  to  hold 
that  the  six-years  statute  of  limitations  does  not  apply  to  a  proceeding  for 
the  enforcement  of  a  judgment  which,  for  tlie  purposes  of  its  enforcement, 
la  made  by  statute  a  judgment  ot  the  county  court.  The  order  appealed  from 
■boold  tw  affimwd.  with  910  costs  and  disbursementa.  All  concur. 


(Suprenw  Court,  Qmsral  Term,  First  Departmmt,  October  84,  1890l) 

1.  DlBOOVERT— FOBBieif  COBPOUTIOIfS — AniDAViT. 

Ad  afBdavib  for  the  examination  of  the  cb&lnnan  of  defendant,  a  foreign  oor- 

S ration,  to  eoable  plaiDtlff  to  obtain  facta  to  frame  hlB  complaint,  is  fatally  de- 
3tive,  where  it  faus  to  aver  that  an  application  was  made  to  the  company  forthe 
deal  red  lof ormation,  followed  by  a  refnsal  to  give  It,  or  that  there  was  an  Imperfect 
responae  to  it, 
II  Appbai/— Bt  CoBrosATiom. 

A  defendant  corporation  Is  the  party  aggrieved  by,  and  can  therefore  propeily  ap> 
peal  from,  an  order  requiring  Ita  ohwman  to  be  examined  for  ttao  purpose  of  en- 
abling plaintiff  to  frame  bla  oomplalnt. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  Benjamin  F.  Sherman  against  the  Beacon  Construction  Com- 
pany. Limited.  Defendant  appeals  from  an  order  directing  the  exunloa^on 
of  its  chairman.  J.  Edward  Addicts,  to  enable  plaintiff  to  oUain  facto  to 
frame  his  cumplaint. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Oanibls,  JJ. 

CarjfA  WkUridge^  {B.  C.  Henderson  nnd  Wiliard  Farker  Butler,  ot  coan" 
■el»)  for  iq>pellant.  BliM  A  HohUj/,  {George  BlUtt  of  oounsel.)  for reapondent. 

B&A3>T.  J.  The  defendant  Is  a  foreign  corporation,  and  the  person  sought 
to  be  exanjlned  is  its  chairman.  The  affidavit  upon  which  the  order  was 
made,  ao  far  as  it  relates  to  the  merits  of  the  motion.  Is  aa  follows:  That  the 
action  is  brought  to  enforce  an  agreement  made  by  defendant  to  pay  to  plain- 
tiff aa  compensittion  tot  services  a  percentage  of  10  per  cent,  upon  the  proflts 
of  certain  contracts  made  by  defendant,  and  judgment  is  demsnded  for  the 
payment  of  the  amount;  that  no  complaint  has  yet  been  served,  but  that  the 
oontraot  is  not.  as  deponent  IwUeves.  denied  by  defendant;  that  J.  Edward 
Addicks  is  the  cfaturman  of  the  defendant,  and  the  person  familiar  with  all 
v.llN.Y.8.no.8— 2^ 


Sbbbkah  «.  Bbaooh  Const.  Co.,  Limited. 
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iu  transMtloDS,  uid  who  conteols  it;  that  h«  resides  in  tiie  city  of  Boston » 
but  comes  from  time  to  time  to  the  city  of  New  York  on  boslnesstrf  the  coiu- 
pany.  which  has  or  bad  till  raeentlyan  office  at  No.  120  Broadway*  New  Yurk 
city;  that  the  tesUmooyof  said  Addlofcs  Is  material  and  necessary  for  de- 
ponent to  enable  the  oomplalnt  to  be  prepared,  Inasmuch  as  deponent  has  no 
knowledge  as  to  what  contracts  embraced  In  said  agreement  with  htm  have 
been  closed,  and  what  the  proflts  are,  though  he  has  been  informed  by  officers 
of  defendant  that  some  contracts  have  been  closed,  and  large  proAts  have  been 
earned,  and  tiiat  iie  cannot  obtain  such  information  except  from  the  examina- 
tion of  some  officer  of  defendiint,  as  the  bouks  are  not  within  this  statu ;  that 
no  oifleer  of  defendant  resides  in  the  state,  and  that,  with  the  ex<^tion  of 
said  Addicks,  no  officer  of  defendant  who  is  in  a  position  to  furnish  the  nec- 
essary information  comes  habitually  or  is  likely  to  1m  within  this  state,  but 
that  said  Addicks  possesses  and  can  furnish  tlie  necessary  information.  Sev- 
eral objecLiuns  were  taken  to  the  sufflulenoyof  this  affidnvlt  which  are  set  out 
aeriatimt  but  nevertheless,  us  these  motions  are  rui  generis,  and  each  must 
therefore  be  determined  on  its  own  merits,  it  wilt  not  be  necessary  lo  refer  to 
the  numerous  authorities  bearing  upon  the  question  of  the  sufficiency  of  an 
affidavit  made  for  the  purpose  of  obtaining  an  order  for  the  examination  of  a 
party  before  trial,  and  for  the  purpose  of  traming  a  complaint.  The  affidavit 
recited  is  subject  to  the  criticism  of  indefiiiiteiiess,  but  nevertheless  it  is  quite 
HS  comprehensive  as  that  presented  for  the  consideration  of  theoourtiii 
QUnney  v.  Stedtoell,  64  N.  T.  120.  Indeed  it  so  closely  resembles  it  that 
it  may  be  said  to  be  based  upon  its  form  and  substance.  But  the  objec- 
tion taken  here,  and  whicli  was  not  presented  in  the  case  just  referred  to,  and 
could  not  well  be  as  the  defendant  was  nut  a  company,  is  that  the  affidavit 
fails  to  show  that  the  examination  uf  Addicks  is  necessary  to  enable  the  plaiii- 
tiftto  prepare  his  complaint;  and  it  is  founded  upon  the  proposition  that 
there  is  no  evidence  that  the  plaintiff  has  ever  made  any  application  at  the 
office  of  the  company,  or  uf  any  person  connected  with  it,  for  the  desired  in- 
formation. It  is  not  contended  on  the  part  of  the  respondent  that  it  Is  not 
necessary  to  show  on  such  an  application  as  this  that  the  examination  of  the 
person  sought  is  necessary  to  enable  the  plaintiff  to  prepare  a  complaint.  It 
cannot  be  said  either,  as  has  been  said  In  some  cases,  that  the  affidavit  does 
not  specify  a  single  fact  or  circumstance  showing  the  necessity  for  the  exami- 
nation of  Mr.  Addicks  to  prepare  the  complaint,  inasmuoh  as  it  alleges,  as  we 
have  seen,  that  the  right  of  the  piiuntiS  to  recover,  and  the  extent  of  the  re- 
covery, depend  upon  the  closing  of  certain  contracts,  in  which,  by  the  agree- 
ment, he  had  an  interest,  and  as  to  which  be  has  no  Information,  except  ttiat 
the  contracts  or  some  of  them  have  been  closed.  His  case  is  substantially  and 
briefly  stated  that  he  made  a  contract,  with  the  defendant  by  which  it  was,  for 
services  rendered,  to  pay  him  a  percentage  upon  the  proflts  of  certain  other 
contracts  made  by  the  defendant,  some  of  which  have  been  closed,  but  which 
of  them  he  is  not  able  to  state,  and  that  Mr.  Addicks,  being  familiar  with  all 
the  transactions  of  the  defendant,  and  controlUng  them,  his  examination  is 
material  and  necessary  to  enable  him  to  get  the  information  desired.  The 
point  seems  to  be  well  taken,  however,  that  no  person  should  tw  subjected  to 
a  compulsory  examination  in  an  application  such  as  this,  unless  it  appear  that 
an  application  was  made  to  the  company  for  tlie  information  desired,  followed 
by  a  refusal  to  give  it,  or  that  there  was  an  imperfect  response  made  to  the 
application.  It  is  true  it  has  been  held  that,  under  clrcnmstanofls  soch  as 
those  disclosed  by  the  affidavit,  parties  are  not  bound  to  go  out  of  the  state 
for  the  purpose  of  getting  inforuiation,  but  that  will  not  be  necessary  in  this 
case,  because  the  affidavit  shows  that  Mr.  Addicks,  who,  as  we  liave  seen,  is 
chairman  of  the  defendant,  and  oocasionaiiy  comes  to  New  York  on  buainess, 
has  an  office  here,  whioh  is,  or  recently  was,  at  120  Broadway;  betides  which 
lit  ooold  be  obtained  by  letter  proper^  addressed  to  tlw  oompany  or  t«f  used. 
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In  the  absence  of  this  oeremoDy  It  seems  to  be  Incorrectly  asserted  that  the  ex- 
amination ot  tbe  person  is  material  and  necessary  for  the  purpose  ot  framing 
theconiplaiot.  Tbe  learned  counsel  for  the  respondent  has  taken  tlie  point 
tbat  this  Is  not  an  appealable  order,  and  rests  that  proposition  upon  certain 
cases ;  but  tbey  do  not  relate  to  such  an  application  as  this,  and  are  not,  there- 
fore, applicable. 

The  appellant  may  be  said  to  be  aggrieved  by  any  order  which  affects  its 
standing  in  court  in  any  way,  although  it  involves  only  the  development  of 
such  Information  as  may  be  possessed  by  onaof  its  officers.  Forthesa  reasons 
tbe  order  appealed  from  should  be  reversed,  with  costs,  and  without  prejudice 
to  the  right  of  the  plaintiff  to  renew  this  proceeding  after  application  made 
for  the  information  desired. 

Van  Bbumt,  F.  J.,  and  Daniels.  J.,  concur  in  cesulU 


(Supreme  Court,  Oeneral  Term,  First  Department.  October  Si,  IBM.) 

1.  KUODTIOK— PBOOBBDIHBS  TO  STAT — MOTIOM. 

An  eaMCBtion  debtor  may  proceed  by  motion  in  the  eotion  In  wUeh  tbe  JadAMnt- 
agalnat  him  was  obtained  for  a  penietual  stay  of  execution  on  the  gronaa  tut  de- 
fendant bad  been  discharged  from  his  debts  Id  InsolTeney  proceedings  in  the  state- 
where  the  cause  of  action  arose  and  the  parties  resided ;  and,  where  such  motion  Is 
seslsted  on  the  ground  that  the  dtsoharge  wu  invalid  by  reason  of  the  fraudulent 
omission  of  plainUffs  name  from  the  schedule  iA  creditors,  the  court  may  order  a- 
reference  as  to  the  facte. 
I.  AmAh—Vrntv  Pbskatcrb. 

Where  a  reference  to  ascertain  the  facts  has  been  ordered  on  a  moUon  by  an  exe- 
outioD  debtor  made  In  the  action  in  which  the  judgment  against  him  wu  recovered- 
for  a  perpetual  stay  of  execution,  an  appeal  from  the  order  of  reference  Iwftm  the  ■ 
motion  to  stay  execution  has  been  decided  is  premature. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Charles  F.  Starr  against  Charles  Gordon  Patterson.   Plaintiff  ap- 
peals from  an  order  directing  reference  to  ascertain  the  facta  respecting 
fendant's  discharge  in  insolvency. 

Argued  before  Van  Bbuht,  P.  J.,  and  Bradt  and  Dahibls,  JJ. 

Merrill  tt  Rogers,  {Payson  Merrill,  of  counsel,)  for  appellant.  Latoton  dl 
Ifewt  (/.  W.  Latoton,  of  counsel,)  for  respooiient. 

Yan  Bbunt,  p.  J.  Tbe  defendant  made  a  motion  for  a  perpetual  stay  ot 
execution  upon  a  judgment  obtained  in  this  tictiun,  upon  the  ground  tbat  he 
been  discharged  from  his  debts  under  tbe  insolvency  laws  of  JdassacbusetliB, 
of  which  state  t>oth  pluintiff  and  defendant  were  residents,  and  where  the 
cause  of  action  arose.  This  motion  was  resisttd  upon  tbe  ground  that  the 
Massachusetts  discharge  was  invalid  by  reason  of  the  fraudulent  omission  of 
the  plaintiff's  name  from  the  defendant's  schedule  of  creditors,  and  also  upon 
the  ground  that,  even  if  the  evidence  does  not  conclusively  show  such  fact, 
it  raises  an  issue  on  that  point,  which,  by  the  well-settled  practice  ot  the 
courts  of  this  state,  will  not  be  disposed  of  on  a  motion,  but  should  be  made- 
tbe  subject  of  an  action.  The  authorities  cited  by  tbe  plaintiff  to  substanti- 
ate the  latter  proposition,  certainly,  not  only  do  not  establish  such  a  practice- 
as  the  one  claimed,  but  put  the  plaintiff  to  his  action.  It  is  difficult  to  see- 
how  issues  can  be  framed  on  a  motion,  or  bow  a  defendant  can  bring  an  ac- 
tion to  establish  the  validity  of  his  dlscbaige. 

This  appeal  is  premature.  Tbe  motion  hna  not  yet  been  decided,  and  un- 
less the  court  was  bound  upon  tbe  papers  before  it  to  deny  tbe  defendant's 
motion,  which  is  apparently  conceded  by  the  plaintiff  It  was  not,  it  had  tbe 

Sower  to  order  proof  to  be  taken  as  to  the  facts.  The  order  appealed  from, 
hould  be  affirmed*  with  $10  casta  and  disbuisementa.  All  concur. 


Stabb  n.  Patterson. 
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Gohhbbchax.  TThion  Assur.  Go.»  Limited,  e.  Baitbb  9t  a>. 

(Supreme  Court,  General  Term,  Firtt  DeparimerU.  October  24, 1S90.) 

pLBADiNO — ^Admissions  in  Ahbwbb. 

The  complaint  in  an  acUon  on  a  bond  alleged  that  defendants  "duly  eigned,  exe- 
oQted,  and  delivered  their  certain  bond"  to  plaintiff,  "sealed  with  their  seals,  ^  etc. 
Th9  answer  of  a  surety  alle^  that  he  signed  a  paper  subatantlally  of  the  tenor 
and  effect  set  forth  In  the  complaint,  but  that  he  nad  "  no  knowledg^e  or  informa- 
tion Bufflcient  to  form  a  belief  as  to  whether  the  same  was  duly  signed  and  executed 
by  the  defendants. "  Held,  that  the  answer  was  not  intended  to  deny  the  execution 
01  the  bond  by  the  answering  defendant,  and  that  therefore  he  oould  not  show  on 
the  trial  that  the  bond  waa  not  filled  out  or  sealed  when  he  wibscribed  his  name 


AppeiU  from  circuit  coart,  New  York  county. 

Action  by  the  Commercial  Union  Ansurance  Gompnny,  Limited,  of  London, 
against  Henry  G.  Bauer,  impleaded  with  Peter  Eoenne,  to  recover  S2.000, 
with  interest,  alleged  to  have  been  executed  by  defendants  to  the  plaintiff. 
There  was  a  verdict  for  plaintiff  for  S2.132.98.  From  the  judgment  entered 
thereon  defendant  Bauer  appenls. 

Argued  before  Yah  Bbukt,  F.  J.,  and  Brady  and  DAHiELa,  JJ. 

Bob«rt  B.  Connelly,  for  appellant.  Butiar,  SUUman  A  £«&terd>  {John 
Sotman,    oonnadt)  for  reapondent. 

Daniels*  J.  The  vardlot  waa  directed  for  theamount  owing  by  Junes  W. 
Wheaton  for  moneys  received  by  him  as  tlie  plHintiffa'  agent,  and  which  he 
had  failed  to  pay  over.  The  defetidaiit  waa  held  liable  for  the  amount  under 
the  obligatioua  of  a  bond  executed  by  himself  and  the  other  defendant  as 
sureties  for  the  agent.  The  amount  for  which  the  agent  was  In  default  waa 
proved  by  his  reports  and  accounts,  and  that  proof  whs  not  conti-overted  upon 
the  bial;  but  the  defendant's  counsel  propounded  questions  to  him  as  a  wit- 
ness in  his  own  behalf  which  were  expected  to  obtain  answers,  showing  that 
the  bond  was  not  filled  out  nor  sealed  when  he  subscribed  bis  name  to  it. 
These  questions  were  objected  to  by  the  plaintilTa  counsel,  and  the  answers 
were  excluded  by  the  court.  The  evidence  was  considered  to  be  inadmissible 
under  the  issues  framed  by  the  defendant's  answer.  And  wliether  that  was 
the  correct  view  to  be  taken  of  the  pleadings  is  the  sole  point  raised  the 
appeal.  Tliat  part  of  the  comi^int  which  alleged  the  execution  of  the  bond 
isasfollow:  "Saeond.  ThatonoralK)utthe28thday  of  January,  l)i86,  the  said 
defendants  duly  signed,  executed,  and  delivered  their  certain  Irand  or  written 
obligation  to  the  i^ntlfl,  dated  on  said  laat-mentloned  day,  and  sealed  with 
their  seals,  wherein  and  whereby  they  Jointly  and  severally  biound  themselves, 
their  respective  htirs,  executors,  and  administratois,  to  this  plitintiff  in  the 
sum  of  ^000,  upon  the  condition  (tt  trelng  recited  in  said  bund  that  *  said 
James  W.  Wheaton  lias  twen  appointed  agent  of  the  plaintiff  at  Brooklyn.  £. 
D.,  in  the  county  of  Elng^,  New  York ')  that  if  the  sidd  James  W.  Whealou 
should  well  and  truly  discharge  his  duties  as  such  agent,  and  should  pay  over 
to  the  plaintiff  all  funds  ttiereto  received  by  him  as  such  agent,  and  shouiil 
well  and  truly  conform  to  and  obey  all  the  regulations  of  the  plaintiff,  com- 
municated to  him  from  time  to  time,  touching  the  issuing  of  policies,  ttiecol- 
lecting  of  premiums  thereon,  and  all  other  matters  pertaining  to  the  business 
of  the  said  agency,  then  the  said  bond  or  obligation  should  be  null  and  void, 
otlierwise  to  remain  in  full  virtue,  force,  and  effect;  and  that  It  was  furtlier 
provided  in  said  bond  that  proof  of  the  plaintiff's  incorporation  was  waived." 
And  the  entire  answer  to  these  allegations  was  "that,  on  or  about  tbe  28th 
day  of  January,  1886,  this  defendant  signed  a  paper  substantially  of  the  tenur 
end  effect  set  forth  in  said  complaint,  and  left  the  same  with  one  James  W. 
Wtieaton;  but  this  defendant  has  no  knowledge  or  information  sufficient  to 
form  a  twlief  as  to  whether  the  same  was  duly  signed  and  executed  by  the  de- 
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fendanto*  or  whether  the  same  was  duly  delivered  to  the  plaintifF.  as  alleged 
in  said  complaint,  and  said  paper  ia  the  same  alleged  in  the  complaint  to  be 
the  bond  or  written  obligation  ol  defendant,  and  no  other."  The  residue  of 
the  complaint,  as  well  as  of  the  answer,  related  to  the  fact  of  Wheaton*s  de> 
fttuU.  and  the  amount  of  it.  These  matters  were  distinctly  put  in  issue;  but 
it  is  reasonably  clear  tliat  the  answer  was  not  intended  to  deny  the  execution 
of  the  bond  by  the  defendant.  It  contains  a  distinct  admission  that  he  signed 
an  instrument  of  the  tenor  and  effect  of  that  set  forth  in  this  part  of  the  com- 
plaint, without  any  denial  that  It  had  been  sealed  by  him,  and  that  omission 
to  deny  was  of  Itself  an  admissiou  that  it  had  been  sealed  by  him.  The  ad- 
mission expressly  made  was  that  the  instrument  he  signed  was  substantially 
of  the  tenor  and  effect  set  forth  In  the  complaint,  and  that,  as  the  plaintiff 
had  described  It,  was  a  completed  instrument,  filled  oat  and  sealed  by  ttie  de- 
fendant. He  therefore  was  not  at  libei-ty  to  controvert  these  facts  or  either 
of  them  by  proof  at  the  trial.  By  liis  answer  he  had,  in  its  legal  effect,  ad- 
mitted them,  and  had  thereby  excluded  tiis  right  to'disprore  them  by  evidence. 
The  Judgment  consequently  was  right,  and  it  should  be  affirmed.  All  con- 
cur. 


B^wxoK  V.  Oast  Lith.  A  Ens.  Co.,  Limited. 
(Supreme  Court,  Omeral  Term,  J'Irst  iTeportnwnt.  Octolier  M,  1800k) 

]..  Bai.>— CioKTuor— Eticbkob. 

In  an  aoUon  for  the  price  of  slata  manufactared  by  plaintiff,  and  delivered  to 
defendant,  the  controversy  was  as  to  the  existence  of  a  contract  by  defendant  to 
receive  and  pay  for  the  goodft,  the  material  testimonr  beln^  given  by  plidntlfl,  and 
O.,  defendant's  manager.  They  both  agree  that  plalntLfl  was  asked  for  and  pre- 
sented aa  estimate  of  the  quanUties,  desoripUoa,  and  prices  of  the  slats.  Q.  tes- 
tified that  the  prices  given  were  too  nigh,  ana  tie  refused  to  receive  them.  Fli^tUf 
teaUfled  that  he  gave  the  bid  to  Q.,  who  aslied  how  soon  he  oould  have  them,  and 
was  answered,  **R.igbt  away. "  He  then  ashed  how  soon  he  ooald  have  some  of 
tbem.  and  the  answer  was,  '^In  two  or  three  days and  that  Q.  then  replied,  "AH 
right "  Held,  that  this  was  sufficient  to  carry  the  case  to  the  jury,  and  that  their 
finding  in  piidntUPs  favor  would  not  be  disturbed, 
t.  Sun— MoDcncATioH  or  Cohtkactb. 

O.  testified  further  that  defendant  obtained  similar  bat  better  finished  strips 
from  another  manufacturer  at  about  lialf  the  price  charged  by  plaintiff,  and  that 
when  it  was  discovered  tlutt  plaintiff  had  delivered  his  strips,  and  the  oompany 
bad  received  them  by  mistake,  supposing  they  were  delivered  by  the  other  party, 
plaintiff  agreed  to  accept  the  same  price  as  that  paid  to  the  other  mannfaetarer. 
Held,  that  plalntilTB  denial  of  making  snch  an  agreement  rendwed  tills  part  of  tiM 
case,  as  well  as  the  other,  a  matter  of  fact  tor  the  Jnxy,  and  that  their  fiadhig  Jn 
favor  of  plalDtiit  would  not  be  set  aside. 

Appeal  from  circuit  court,  Xew  York  county. 

Action  by  William  A.  Barwick  against  the  Gast  Lltbograpb  ft  Engnr- 
Ing  Comiiany,  Jjlmited.    There  was  a  verdict  forplalntUf,  and  from  thejudg- 
'  ment  entered  thereon  defendant  appeals. 

Argued  before  Van  BaCNT.  P.  J.,  and  Bradt  and  Daniels,  JJ. 
Wtiliam  S.  BUUon»  for  appellant.   CharU$  a,  WUlktmst  for  respondent. 

Dakiels,  J.  The  Terdict  was  rpcovered  for  the  prices  of  sUts  or  strips 
manufactured  by  plaintiff,  and  delivered  to  the  defendant.  The  controversy 
did  not  extend  to  the  fai-t  that  the  strips  had  been  manufactured  and  deliv- 
ered, bat  It  was  oonfined  to  the  existence  of  a  contract  by  the  defendant  to  re- 
ceive and  pay  for  them;  anJ  the  material  testimony  on  tiiis  controverted  sub* 
Ject  was  given  by  the  plaintiff  himself,  and  Mr.  Gray,  the  defendant's  man- 
ager, and  with  whom  the  contract  had  been  made.  If  it  was  made  at  all. 
They  both  agreed  that  the  plaintiff  was  asked  fur  and  presented  an  estimate 
of  the  quantities,  description,  and  prices  of  the  strips;  but  Mr.  Gray  testified 
that  the  prices  given  were  too  high,  and  he  refused  to  receive  them.  While 
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the  plaintifTB  venlon  d  what  he  stated  waa  the  final  Intervlev  was  HuA  be 
gaTe  the  bid  to  Mr.  Gray,  who  asked  how  soon  he  could  have  them,  and  was 
answered  "Bight  away."  he  then  asked  how  soon  he  could  have  some  of 
them,  and  the  answer  was,  "In  two  or  three  days;"  and  that  Mr.  Graytfaeit 
repUedf  "AH  right"  The  plaintiff  was  several  tlmea  interrogated  concerning 
what  was  then  said,  without  Bubstantlally  varying  his  testimony,  and  this 
'  was  sufflclent  to  carry  the  case  to  the  Jury;  for,  if  the  conversation  did  termlr 
nate  in  this  manner,  the  plaintiff  could  very  well  understand  th^  he  was  to 

go  on  and  furnish  the  strips.  The  Anal  answer,  "AH  right,"  was  that  the 
irms  were  satisfactory,  and  that  the  articles  would  be  received,  as  they  had 
been  estimated.  The  jury  surely  was  empowered  so  to  construe  wbtiwas 
^said  to  have  occurred,  it  was  for  them  to  consider  and  decide,  In  this  oon- 
.flict  of  8tatem(>nts,  who  was  probably  correct;  and  as  they  accepted  that  made 
t>y  the  plaintiff,  they  were  justi&ed  in  finding  a  verdict  for  him.  At  the 
close  of  his  proof  tlie  defend»Dt  made  a  motion  for  a  dismissal  of  the  com- 
plaint, on  the  ground  that  the  proof  did  not  show  that  Mr.  Qny  had  ordered 
the  article  to  be  delivered.  This  was  rightly  denied,  although  In  the  denial 
ihe  learned  justice  presiding  understood  the  evidence  to  be  that  Mr.  Gray 
had  directed  the  plaintiff  to  go  ahead  and  deliver  the  articles.  For  this  mis- 
apprehension in  no  way  entered  Into  the  submission  of  the  case  to  the  jury, 
and  there  is  no  reason  for  believing,  as  it  was  not  again  referred  to,  that  it 
was  participated  in  by  the  jury.  Tlielr  verdict  very  probably  proceeded  upon 
the  belief  that  Mr.  Gray  did  finally  answer.  "All  right."  and  intended  the 
plaintiff  to  understand  from  the  answer  that  he  should  make  and  deliver  the 
strips,  and  that  he  had  acted  on  thHt  understanding. 

Mr.  Gray  testified  further  that  the  company  obtained  similar  but  better  fin- 
ished strips  from  another  manufacturer  at  about  half  the  price  charged  by  the 
plaintiff,  and  that  when  it  was  discovered  that  the  plaintiff  had  delivered  tbe 
strips  made  by  him,  and  the  company  had  received  them  by  mistake,  suppos- 
ing they  were  delivered  by  the  other  party,  an  agreement  was  made  by  the 
plaintiff  to  accept  the  same  price  as  that  paid  to  the  other  manufacturer. 
This,  however,  was  denied  by  the  plaintiff,  and  that  rendered  this  part  of  tbe 
^ase.  as  well  as  the  other,  a  matter  of  fact  for  the  jury  to  decide.  Upon  Ixith 
branches  they  adopted  the  evidence  of  the  plaintiff,  and  this  court  cannot  hold 
that  they  liave  erred  in  doing  so.  The  witnesses  were  before  them,  and  their 
•demeanor  and  apparent  accuracy  observed  by  them,  and  it  waa  for  them 
to  say  who  was  most  worthy  of  credit.  That  they  have  now  done,  and 
this  court  has  no  right,  as  the  case  was  presented,  to  say  that  they  misappre- 
hmAeA  tbe  ease.  The  judgment  and  order  should  be  affirmed.  All  concur. 


(Supreme  Court,  Oeneral  Term,  Ftnt  Department.   October  24,  IBDO:) 

X  Dud — Dblitskt— BjrTBirtioN  bt  Oraittob. 

Id  March,  1887,  B.,  a  widower  with  three  intaot  oblldreD,  ezBonted  thraa  soTerai 
deeds  of  trust  coDTeying  certain  tots  and  the  houses  thereon  to  a  tmstee  for  Uie  ul 
timate  beaeflt  of  his  three  children,  the  rents  being  first  devoted  to  repairs,  etc, 
and  the  residue  resenred  for  the  use  of  B.  during  bis  life.  These  deeds  were  dolj 
executed  b7  the  grantor  and  tbe  trustee,  and  recorded  the  next  d^r.  B.  died  leav- 
ing a  will  giving  all  his  property  to  his  wife,  whom  he  married  after  the  execution 
of  the  deeds,  and  reciting  that  he  had  provided  for  his  children  by  the  trust-deed* 
in  questioD.  Held,  sufllcient  evideuce  to  support  the  inference  that  the  deeds  had 
been  duly  delivered,  although  tbey  were  found  in  B.'s  safe  at  the  time  of  hiadeoeaML 
aod  he  continued  In  control  of  the  property. 

HUSBUtD  ASD  Win — CONVBIAKCB  IV  FKAm>  OF  MARITAJj  Rtohts. 

At>out  six  months  after  executing  the  trust-deeds,  B.  proposed  marriage  to  plain- 
tiff, representing  that  he  was  the  owner  of  the  lota  conveyed,  and  the  proposal  waa 
Boceptod.  Held,  that  the  deeds  were  not  void  aa  in  fraud  of  plaiotiff's  marital 
righu,  it  not  appearing  that  tb-y  were  exeuatod  ia  ooatemplation  marriage. 


Bliss  o.  West  et  <U. 
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I.  TMWM— TiLfDITT— Un  OF  OUKTOR. 

Plaintiff  wu  DOt  a  creditor  of  B.,  wltblo  S  Rev.  St  N.  Y.  (6th  Ed.)  p.  142, 1 1, 
whioh  provides  tibat  a  oonveysnoe  tn  trust  for  the  benefit  of  tbe  grantor  auring  hto 
life,  and  therefore  the  truat  created     the  deeds,  wss  not  void  on  that  gnmnd. 

Appeal  from  ipecial  term.  New  York  county.  ^ 

Action  by  Alicia  Maud  Bliss  Against  Orace  F.  West.  Qrace  V.  Bltsa,  Har-  * 
riet  C.  Bliss,  and  Charlotte  Bliss  to  have  set  aside  three  several  deeds  of  truat 
executed  by  plaintifl's  husband  in  his  life-time,  on  ttie  ground  that  said  deeds 
were  made  In  fraud  of  plaintiff's  marital  rights.   There  was  Judgment  for 
defeodanta,  and  plaintiff  appeals. 

Areued  before  Yjls  Bbunt,  P.  J.,  and  Bbapy  and  Daniels*  JJ. 

8.  ff„  F.  U.  A  S.  Cowdrey,  for  appellant,  fopper  dt  Jmh$,  for  rwpond'  , 
•nts.  * 

Daniels,  J.  The  plaintiff  is  tbe  widow  of  Charles  Bliss,  wlio  departed 
this  life  on  the  23d  of  January,  1889.  In  September,  1887,  be  proposed  to 
marry  the  plaintiff,  and  represepted  himself  to  be  the  owner  of  two  parcels  of 
land  la  tbe  city  of  New  York,  one  of  wbiob  was  known  as  "485  West  Thip> 
tietb  Street,"  and  the  other  as  "235  West  Fifty-Firet  Street."  in  that  city. 
Both  parcels  had  been  improved,  but  the  former  was  subject  to  a  mortgage 
securing  the  payment  of  the  sum  of  $15,000.  The  plaintiff  accepted  this  pr<>> 
posal  of  maniage.  and  intermarried  with  him  on  the9tb  of  November  follow- 
ing. In  May,  1887,  the  plaintiff  commenced  residing  in  the  bouse  on  Un 
Fifty-First  street  lot,  in  which  tlie  deceased  also  resided;  and  he  executed 
and  delivered  to  her  a  five-years  lease  of  the  other  liouse  and  lot,  dated  on  tbe 
lat  of  May,  1887,  but  not  acknowledged  until  tbe23dof  t?6ptembw following.  • 
In  the  fall  of  1888,  he  entered  into  a  contract  for  the  improvement  of  the  prem- 
ises on  Fifty-First  street,  and  during  tbe  marriage  two  policies  of  insur- 
ance, previously  obtained  imd  continued,  insured  the  property  to  him,  and  be 
paid  the  taxes.  At  his  decease  he  left  a  will  by  whioh  he  gave  all  his  ptopeity 
to  the  plaintiff  after  tbe  payment  of  his  debts.  This  will  contained  tbe  stf^ 
ment  tbat  he  had  already  provided  for  his  three  children  by  an  insurance  on 
his  life,  and  by  trust-deeds  made  on  tbe  lOtb  of  March,  1887.  These  deeds 
were  three  in  number,  and  each  conveyed  one-third  of  these  parcels  of  land  to 
Grace  F.  West  in  trust  to  receive  the  rents  and  profits  of  the  premises,  and 
apply  BO  much  as  might  be  necessary  to  taking  care  of,  insuring,  and  keeping 
in  repair  the  buildings  thereon;  and  in  case  tt  should  be  deemed  necessary  by 
ber,  then  to  change,  alter,  remc>del,  and  otherwise  Improve  the  buildings,  after 
obtaining  the  consent  of  the  grantor,  and  tbe  concurrence  of  the  beneficiary 
in  writing,  and  to  apply  the  residue  of  the  rents  and  profits  to  the  use  of  the 

frantor  during  his  life,  and  after  that  for  the  use  of  bis  daughter  Harriet  G. 
liss,  until  Cliarlotte  Bliss,  another  daughter,  attained  the  age  of  21  yean. 
Other  directions  were  given  for  the  disposition  of  tbe  rents  and  profits  In  case  • 
of  the  decease  of  tbe  beneficiary  before  tlie  attainment  of  tbe  age  of  21  years  of 
Charlotte  Bliss,  and  for  tbe  final  disposition  of  the  remainderafter  tbe  expira- 
tion of  the  trust-fstate,  by  which  alone  his  children  and  heirs  were  to  be  bene- 
fited. Tbe  other  two  deeds  contained  similar  directions,  but  primarily,  after 
his  own  decease,  for  the  benefit  of  each  of  his  other  two  daughters,  and  after 
the  expiration  of  the  trust-estates,  to  be  disposed  of  in  a  similar  manner,  as 
the  one-third  mentioned  in  the  deed  which  has  first  been  referred  to.  These 
deeds  were  each  executed  and  acknowledged  by  tbe  trustee,  who  accepted  tbe 
future  estates  thereby  granted,  and  the  trusts  created  and  declared,  and  she 
covenanted  faithfully  to  perform  tlie  same;  and  they  were  recorded  on  tbe 
llth  day  of  March,  1887. 

From  these  facts  it  was  inferred  by  the  court  at  the  trial  that  tbe  deeds 
bad  been  delivered  to  the  trustee  at  the  time  when  they  were  executed,  and 
the  fiicta  were  sufficient  to  support  that  inference,  although  the  deeds  were  in 
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tile  safe  of  the  grantor  at  the  time  of  hU  decease.  Tliefr  execatlon  and  ao 
koowledgment  by  the  trustee,  and  the  subsequent  record  made  of  them,  evince 
the  Intention  to  have  been  to  vest  the  trustee  witli  the  trust-estates  for  the 
ot^ects  to  be  attained  by  the  creation  of  Uie  trusts.  Wliat  amKars  to  have 
transpired  fully  warrants  this  conclusion.  Munoa  t.  WUson,  111  N.  Y.295k 
803,  806.  18  N.  E.  Bep.  855;  Bomgham  v.  Wood,  15  Wend.  515;  WuOoM  t. 
Btrd^l.  97  N.  T.  18. 

The  plaintiff's  object  by  this  action  was  to  pbtaln  a  Judgment  setting  theea 
deeds  anide  as  fraudulent  iigHinst  her,  she  having  been  thereby  deprived  <tf  an 
estate  in  dower  in  this  property;  but  neither  the  assertion  of  title  the 
grantor  before  or  after  his  marriage  with  her  nor  his  continued  control  of  the 
property  can  be  attended  with  that  effect,  for  the  title  had  become  vested  in 
the  trustee  prior  to  any  n^otiatlon  or  conference  between  the  grantor  and 
the  plaintiff  on  the  subject  of  marriage,  and  It  was  not  made  to  appear  that  i& 
had  been  conveyed  tn  contemplation  or  expectation  of  miirringe  either  with 
the  plaintiff  or  any  other  person,  neither  was  it  proved  that  the  fcrnntor  was 
even  noquainted  with  her  when  the  deeds  were  executed,  acknowledged,  and 
recorded.  The  facts  which  proved  sufficient  to  rebut  the  inference  uf  deliv- 
ery tn  the  cases  of  KnollM  v.  Bamhart,  71  N.  Y.  474,  and  DieU  v.  Parish. 
79  N.  Y.  520.  were  widely  divergent  from  those  appearing  here.  They  wert^ 
inconsistent  with  any  preceding  delivery.  While  here,  even  the  continued 
i-ontrol  of  the  gmntor  was  not  specially  at  variance  with  the  fact  that  the 
deeds  had  been  delivered  to  the  trustee,  for  he  was  entitled  to  the  net  rents 
and  proQts  during  his  life,  and  taking  them  himself  fultHlnd  tliat  obligation. 
What  he  did  was  in  harmony  with  the  benefits  reserved  for  himself,  and  the 
same  answer  is  applicable  to  Ills  act  in  contracting  for  lmpn>vements.  That 
had  been  ■  ontemplated  by  the  provisions  pontained  in  the  deeds  themselv^t. 
Neither  the  insurances  nor  the  payment  of  taxes  supported  the  charge  of  bad 
faith  against  him;  for  those  continued  after  the  de^ls  were  made  had  been 
previously  so  effected,  while  the  other  policy  was  in  the  name  of  the  trustee 
as  owner,  and  the  taxes  were  by  the  deetls  made  a  charge  upon  the  rents  and 
profits  realized  from  the  property.  The  most  that  could  be  affirmed  against 
the  title  was  the  representation  of  the  grantor  that  he  was  its  owner;  but  he 
could  not  divest  it,  or  subject  it  to  rifrhts  or  equities  in  favor  of  the  plaintiff, 
byhis  unfounded  claim  of  title.  That  had  been  plncett  by  the  deeds  l>eyond 
his  power,  and  no  statement  of  his  could  restore  his  dominion  over  the  land. 

The  deeds  were  not  void  on  account  of  Ihecreation  of  a  trust-estate  for  him- 
self for  the  term  of  his  natural  life.  The  plaintiff  was  not,  and  is  not,acreditor 
of  the  grantor,  and  it  is  in  favor  of  creditors  only  that  the  statute  avoids  trusts 
of  this  description.  3  Rev.  St.  (6th  Ed.)  p.  142,  §  1.  The  legal  principle 
to  which  the  plaintiff  appeals  will  justify  the  avoidance  of  deeds  executed  pre- 
vious to  marriage  with  the  intention  thereby  to  deprive  the  wife  of  her  dower 
in  the  land  conveyed;  but  the  cases  brought  within  the  range  of  this  princi- 
ple have  been  disposed  of  upon  the  effect  of  the  fact  thst  the  conveyances  were 
made  after  the  parties  had  arranged  for  their  future  marriage,  and' from  which 
an  intent  to  defraud  the  wife  could  be  inferred.  Toungt  v.  Carter,  50  How. 
Pr.  410;  Habcock  v.  Babcock,5S  How.  Pr.  97 ;  .Pomeroj/ 7.  Pomeroy,  si  How. 
Pr.  228;  Touna$  v.  Carter,  10  Hun,  194.  The  facts  of  thiscasefall  to  place 
it  within  this  principle,  or  either  of  these  authorities.  The  deeds,  though 
voluntary,  and  fur  the  final  benefit  of  tlie  children  of  the  grantor,  appear  to 
have  benn  made  in  good  faith.  Thei'e  was  clearly  no  intention  to  defraud  her 
in  their  execution  and  delivery,  for  the  grantor  was  under  no  obligation  then 
to  her,  either  sentimental  or  legal;  and  when  they  are  free  from  the  taint  of 
fraud,  voluntary  deeds  resting  on  the  natural  consideration  of  love  and  af- 
fection will  be  sustained  by  both  law  andequitv.  TounffV.  Heermaru,G6  S. 
Y.  874,  381;  ])ygert  v.  Hemerschnider,  32  N.  Y.  62y,  650.  And  where  their 
execution  and  delivery  have  preceded  the  engageuieot  of  marriage,  or  the 


Sup.  Ct.] 


BUBEB  V.  WILSON. 


877 


antldpatloil  of  tbat  enffagemest,  they  bave  been  beU  entitled  to  be  main- 
tained by  the  courts.  Ltttleton  v.  Littltton,  1  Dev.  &  B.  S27;  Molntwh  t. 
Ladd,  1  Hnmpb.  459.  Tbese  casee  arose  under  statutes  enacted  for  the  pro- 
tection of  the  wife  by  the  application  and  enforcement  of  the  principle  which 
has  been  stated,  and  In  their  theory  snstaln  the  deeds  now  in  suit. 

There  were  various  offers  of  evidence  made  which  the-court  on  objection 
Tweeted;  but  it  is  reasonably  plain  that  the  plaintiff  has  not  been  Injured  by 
thepe  rulings  agtilnst  her.  If  it  had  been  pruved  that  the  grantor^s  estate 
turned  out  tube  insolvent,  or  that  lie  liad  claimed  to  be  the  owner  of  the  prop< 
erty,  or  tbat  the  trustee  had  declared  the  deeds  after  his  decease  to  be  formal 
<m]y.  the  evidence  could  not  have  affected  tlie  riglits  of  these  children,  as  tbcy 
had  become  fixed  by  the  making  and  recording  of  tlie  deeds.  The  case  was 
disposed  of  as  the  law  required  It  should  be,  and  the  Judgment  should  be  af- 
flrmed.   All  concur. 


(Supreme  Court,  Oeneml  Term,  Plrtt  Vepartmmt.  October  24, 1890.) 

1.  PUADIKO— CoiCFUlINT— OsJECTIOItS  WUVKD  BT  SSRTICB  Or  AnSVEK. 

An  objection  to  a  oomplalnt  on  tbe  ground  that  iu  aUegattonft  are  Indeflsltels 
waived  by  aarvXcm  of  an  answer. 

8L  BaXB— SUVFIOICNOT  or  COMFUINT. 

Tbe  complaint  in  an  action  for  injuries  aoat^ned  while  nnloadl&c  a  veiMl 
averred  that  the  tmloading  was  under  the  sole  care,  supervision,  and  oontrol  and 
manMement  of  the  defendant  W., »  who  bad  employea  plaintiff  as  a  day-laborer 
in  behalf  of  the  owner ;  tbat  while  plaintiff  wan  adjasting  lumber  in  the  slin^  to 
be  hauled  on  deck,  and  aoUng  under  ordersof  W,,the  logs  were  suddenly  started, 
sticking  plaintiff  to  Us  injury;  and  that  this  was  caused  br  tbe  recklessness,  care- 
lessness, and  negligence  of  defendants,  to  which  olaintitf  bad  In  no  manner  con- 
tributed. Beld,  that  these  atatwnenta,  altbougfa  Indeflnlte,  presented  a  right  of 
action  against  datandut  W. 
Ik  Kneueaxoi— SumamoT  of  Bvi»bkob. 

Upon  tbe  trial  It  api>eared  tbat  tbe  lumber  was  taken  from  the  hold  by  a  chain 
and  ropeattacbed  to  a  steam-winoh;  that  two  of  the  timbers  had  not  been  evenly 
arranged  in  tbe  sling;  tbatplalDtiff,  under  the  directions  of  W.,  proceeded  to  aiv 
nnge  them  evenly,  and  just  as  tbat  bad  been  done,  W.  gave  tbe  order  to  the  per- 
son In  charge  of  the  winch  to  go  ahead:  and  that,  before  plaintiff  could  get  n  a 
place  of  s^ety,  be  was  struck  by  the  timber,  and  received  the  injuries  complained 
of.  Plaintiff  and  two  witnesses,  who  were  In  the  hold  with  W.,  testified  that  tbe 
ordOT  which  started  tbe  engine  was  slvm  without  preceding  notice.  This  was  de> 
niedlvW,  ilekitthataveKdlotinlavorttf  plaintiff  and  against  W.  woald  not  be 
distorbed. 

Appeal  from  circuit  court,  Kew  Yorlc  county. 

Action  by  George  Huber  against  the  Ocean  Stenm-Ship  Company  of  Savan* 
nab,  Ga..  and  William  Wilson,  to  recover  for  injuries  sustained  while  un< 
loading  lumber  ont  of  the  steam-ship  Dessong.  After  all  the  evidpnce  on 
the  part  of  plainUff  was  in,  the  complaint  was  dismissed  as  against  the 
steam-ship  company.  The  jury  returned  a  verdict  against  defemlant  Wilson 
for  •1,250.  and  be  now  appeids  from  tbe  Judgment  entered  thereon. 

Argued  before  Yan  Bkunt,  F.  J.,  and  Buady  and  Banibls.  JJ. 

Nathan  Bfjur,  tor  appellant.    ffuiUim  di  Meyer,  far  respondent. 

Damieu,  J.  So  much  of  the  complaint  as  stated  a  cause  of  action  against 
tbe  Ocean  Steam-Ship  Company  of  Savanuab,  was  dismissed  at  the  close  of 
the  plaintiff's  case  for  want  of  evidence  to  sustain  it,  and  the  action  then 
proceeded  against  the  Individual  defendant  who  was  finally  held  llalile  by  the 
verdict.  At  the  opening  of  tlie  case  the  court  was  asked  for  its  dismissal  by 
the  counsel  for  this  defendant,  because  there  was  no  allegation  connecting 
bim  with  the  injury  received  by  the  plaintiff,  and  at  the  close  of  his  evidence 
another  motion  was  made  for  a  dismissal  in  his  behalf  for  want  of  evidence 
proTlng  htm  to  have  been  negligent.   Each  motion  was  denied,  and  the  de- 
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fondant's  conniel  excepted  to  the  denials,  and  these  exceptions  present  all 
that  will  require  examination  for  the  decision  of  the  appeals.  The  complaint 
was  neither  pointed  nor  explicit  in  its  aUegattons  of  the  canse  of  action 
which  was  held  at  the  trial  to  have  been  maintained  by  the  eriileace,  but  it 
did  aver  the  nnloading  of  the  steamer  Dessong,  daring  which  the  plaintiff 
received  his  In  jurv,  to  have  been  **  under  tlie  sole  care,  snpervlsion,  and  con- 
trol and  managfunent  of  the  defendant  William  Wilson;"  that  he  had  em- 
ployed the  plHintiff  as  a  day-laborer  in  and  about  this  work,  at  daily  wages  to 
be  paid  by  himi  in  behalf  of  the  company,  and  while  the  plaintifT  was  adjust- 
ing lumber  in  the  slings  to  be  hauled  on  deck,  and  acting  under  the  orders  of 
this  defendant,  it  was  alleged  that  the  logs  in  the  sling  were  suddenly  started, 
and  struck  blm  in  his  foot  and  ankle,  thereby  breaking  bis  leg;  and  that  this 
was  caused  by  the  reckless  carelessness  and  negligence  of  the  defendants  to 
which  the  plaintifF  bad  in  no  manner  contributed.  These  statements,  aided  by 
the  inferences  which  they  supported,  did  present  all  the  essential  facts  neces- 
sary to  create  a  right  of  action,  but  at  the  same  time  they  were  not  made 
with  that  degree  of  deSoileness  which  the  rules  of  good  pleading  have  re- 
quired; but  for  that  defect,  a  dismissal  of  the  case  is  not  the  remedy  which 
has  been  provided.  The  defendant  was  still  at  liberty  to  take  issue  with  the 
allegations,  and  proceed  to  trial  upon  them  as  they  had  been  made.  If  be  had 
not  been  so  disposed,  a  motion  was  available  to  him  to  make  the  complaint 
more  deBnite  and  certain;  but  the  right  to  assail  it  in  that  manner  was  lost 
by  the  service  of  his  answer.  That  was  a  waiver  of  the  defect  and  an  elec- 
tion to  go  to  trial  on  the  pleading  as  it  was,  and  which,  from  his  position  and 
participation  in  the  business,  be  could  very  well  do,  without  any  danger  of 
surprise  from  the  proof.  There  was  therefore  no  legal  ground  remaining  on 
which  the  complaint  could  have  been  dismissed  because  of  any  deQcimcies  in 
its  statements. 

There  were  two  decks  above  the  hold  of  the  steamer  fn  which  the  plaintiff 
was  at  work  when  the  accident  took  place.*  The  timber  to  be  taken  from  the 
hold  to  the  upper  deck  was  from  35  to  40  feet  in  Ifngtb,  and  3  or  4  inches 
thick,  by  about  4  inches  wide,  and  it  was  taken  frcmt  the  hold  to  the  deck  by 
a  chain  and  rope  attached  to  a  steam  engme  or  winch  near  the  open  hatchway 
of  the  outside  deck.  Two  of  these  timbers  were  in  what  was  called  the 
*'sling.**  to  be  drawn  upon  deck  by  the  power  of  the  engine,  but  they  had  not 
been  evenly  arranged,  and  the  evidence  was  that  the  defendant  directed  the 
plaintiff  to  arrange  the  timbers  evenly,  and  that  be  proceeded  to  do  so,  unJ, 
just  as  that  hud  been  done,  that  he  gave  the  order  to  go  ahead,  which  was 
obeyed  by  the  person  In  charge  of  the  engine  before  the  plaintiiF  could  so  far 
leave  his  positioit  as  to  be  in  one  of  safety,  and  that  he  was  strack  by  the 
timber,  receiving  from  the  blow  a  fracture  of  the  small  bone  of  bis  left  teg. 
by  which  he  was  for  many  months  afterwards  disiihled.  It  is  the  act  of  giv- 
ing this  order,  and  thereby  starting  the  movemt;nt  of  the  timber,  without 
any  preceding  warning,  that  was  relied  upon  as  negligent  and  improper. 
That  the  order  was  given  without  preceding  admonition  or  notice  was  denied 
by  the  defendant  in  the  testimony  given  by  him,  but  as  the  evidence  of  the 
witnesses  Benicks,  Heissenbittle,  and  the  plaintiff  was  decidedly  in  support 
of  the  fact,  as  it  has  been  stated,  and  that  the  timbers  were  started  with  a 
jerk,  there  was  sufHcient,  notwithstanding  this  denial,  to  produce  the  convic- 
tion in  the  minds  of  the  Jurors  that  there  was  carelessness  on  tlie  part  of  the 
defendant,  which  was  the  cause  of  the  plaintiff's  injury.  These  persons  were 
in  the  hold  at  the  time  with  tlie  defendant,  and  so  situated  as  to  hear  and  ob- 
serve what  was  the  subjects  of  their  testimony.  There  was  no  reason  for  re- 
jecting their  st'itements.  and  those  st;itement8  were  sufficient,  when  they 
were  believed,  as  they  were  by  tlie  jury,  nut  only  to  i^trlbute  the  accident  to 
the  premature  order  of  the  defendant,  but  at  the  same  time  to  exonerate  the 
plaintiff  from  the  charge  of  negligence  on  his  part.   There  was  no  act  ap- 
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paz«itl7  UuA  he  eonld  do,  after  the  order  to  go  ahead  waa  given,  by  wliich 
he  could  have  avoided  the  injary,  and  that  the  sudden  movement  of  the  tim- 
ber while  he  was  In  the  position  in  wtiich  the  evidence  stated  be  was  would 
place  him  in  immediate  danger  might  well  have  been  anticipated  by  the  de- 
fendant from  his  ability  to  observe  and  understand  the  sitnation  existing  at 
time,  and  the  direction  the  Umtw  in  starting  would  naturally  take.  The 
judgment  and  order  are  well  austalned.  and  they  should  be  affirmed.  All 
ooncur. 


Wtnkoop  v.  Van  Beukbh  et  ah 
(Supreme  Court;  ff«n«nU  Term,  First  Department.  October  24,  1890.) 

1.  FBKjicntABT  iHnnrancaT— DnsoLDTioii— DisFOTaD  Taots. 

In  an  action  to  enjoin  defaodtota  from  interferinff  with  a  Darty-wall  on  the  line 
between  tbeir  premises  and  those  of  plaintlfl*B  a  preliminary  tnjanctlon  Is  properiy 
▼moatsd  where  there  iaadeoideddisputeas  to thefaotawtalon  can  only  be  settled  t^ 
a  trial,  and  plaintilE  ia  folly  IndemplBed  by  bond  against  loaa  from  an;  Infringe* 
meat  of  his  rigfata. 

9.  Samb— Bond  to  Sbousb  Puiktit'' 

The  order  vacating  the  Injanotion  required  defendants  In  case  plaintiff  tendered 
them  a  license  to  shore  op  the  wall,  to  give  a  bond  conditioned  for  the  pajrmeDb  "of 
•nob  daaiages,  if  axij,  InMttdlng  loas  oi  rente,  if  any,  aa  plaintUT  may  austaio, "  etc. 
field,  that  the  oonditlon  of  the  bond  was  too  brMo,  aa,  in  effect.  It  adjudged  de. 
fendanta  liable  for  all  injuries  sustained  by  plalntUt  whether  they  glvo  rise  to  a 
legal  claim  or  not,  and  that  defendante  ahoula  hare  been  reqolrea  Mily  to  secure 
plaintUt  for  any  Injnriea  aba  might  austala  fbr  which  defendaau  ndght  be  liable^ 

Appeal  from  special  term'.  Xew  Tork  county. 

Action  by  Ann  £.  Wynkoop  against  Mary  S.  Van  Benreo  and  others  to  ob- 
tain a  perpetual  Injanction  to  restrain  defendnnts  from  Interfering  with,  nn- 
dermlning,  or  disturbing  the  easterly  wall  of  a  building  on  plaintifl^s  prem- 
ises, Ko.  o  £a8t  Thirteenth  street.  New  Tork  city.  PlHtntlif  appeals  from  tin 
order  vaeaUng  the  injunction,  and  defendante  appeal  from  such  portion  of  tbt 
order  providing  that  "if,  within  48  hours  after  the  service  of  a  copy  of  this 
cnder  on  plaintiff's  attorneys,  the  not'essary  peimisslon  or  license  be  given  to 
the  defendants  to  enter  number  5  'East  Xbirteentli  street  for  the  purpose  of 
needling,  shoring  up,  and  underpinning  the  easterly  wall  of  said  6  East  Thir- 
teenth street.  thtU  then  the  defendants,  within  ten  days  from  the  entry  of  this 
order,  give  a  bond  or  bonds  in  the  penalty  of  ten  thousand  doUara,  to  be  ap- 
pitrred  by  one  of  the  justices  of  this  conrt,and  condiUoned  for  the  payment  ^ 
the  defendants  jointly  and  severally  of  such  damages,  if  any.  Including  loss  of 
rents,  if  any.  as  the  plaintiff  may  sustain  by  reaoon  of  the  construction  of  the 
westerly  wall  of  number  7  East  Tbirtoentb  street." 

AxgatA  before  Van  Bruht,  F.  J.,  and  Brady  and  Daztols.  JJ. 

Aleamder  <ft  Snm,  for  plaintiff.  MiteheU  A  MitahM,  for  defendants. 

Yas  Bbvst,  F.  J.  This  action  was  brought  to  enjoin  the  defendants  from 
Interfering  with  a  certain  parfy-wall  between  the  premises  owned  by  the  de* 
fendants  and  other  premises  leased  by  the  plaintiff.  The  defendants  desiring 
to  improve  the  adjacent  premises  offered,  prellmlnnry  to  the  commencement 
<k  excavations,  to  shore  np  the  plalntitTs  wall  upon  receiving  permission  so  to 
do,  which  was  refused.  Thsy  thereupon  commenced  their  excavations,  which 
excavations,  according  to  the  allegations  of  the  complaint,  would  necessarily 
Injure  the  wall  of  plaintlfTs  building.  Upon  a  reading  of  Uie  affldavlts  it  will 
be  seen  that  there  is  a  decided  dispute  as  to  the  facts,  which  can  only  be  settled 
by  s  blal  of  the  action;  and,  as  is  suggested  by  the  learned  justice  who  heard 
the  motion  below,  the  facts  are  not  fully  developed  in  the  papers,  and  It  is  quite 
uncertain  what  the  result  at  a  trial  may  be.  Under  these  circumstuices,  it 
is  peculiarly  fitting,  before  the  court  grants  the  extraordinary  remedy  of  an 
injunction,  that  it  should  require  a  trial  of  the  action,  in  order  that  the  fiusts 
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might  be  fully  and  completely  developed.  If  any  rights  of  the  plafnttlt  were 
Infringed  by  the  defendants,  the  court  below  was  careful  to  preserve  indem- 
nity for  such  injury  by  requiring  the  hond  irientioned  In  the  order. 

The  condition  of  the  bond,  however,  11  seems  to  us,  was  too  broad.  It  In 
reality  adJndgcB  that,  andar  any  circumstances,  the  defendants  are  liaUe  fur 
any  injuries  wbteli  plaintiff  may  sustain  by  leHSon  of  th«  defendants*  improre- 
ments  of  their  own  land,  whether  such  injuries  gave  rise  to  a  legal  claim  or 
not.  Tlie  requirement  of  a  bond  with  such  a  condition  we  tliink  was  error. 
The  defendHHts  should  have  been  required  onlytoseeurep^menttu  the  plain- 
tiff for  any  lUmage  which  she  might  sustain  by  reason  of  these  improvements 
for  which  the  defendants  or  imy  of  them  might  be  liable.  The  order,  ther^ 
fore,  should  be  affirmed,  so  far  as  it  dissolves  the  injunction,  with  SIO  costs, 
and  disbursements  of  the  appeal,  and  modified  so  far  as  It  requires  a  bond 
conditioned  absolutely  to  pay  any  damage  wliich  m^y  be  sustained,  and  aa 
modified  the  order  should  be  affirmed.  A  motion  has  been  made  in  connec- 
tion with  this  appeal  to  dismiss  the  same  upon  the  ground  that  the  defend- 
ants have  acc^ted  the  conditions  contained  in  the  order  appealed  from  by 
giving  the  bond  In  question.  It  will  be  noticed  upou  a  reading  of  the  order 
that  the  Injunction  is  not  dissolved  upon  condition  of  their  giving  a  bond. 
The  order  absolutely  dissolves  the  injunction.  It  then  further  orders  that,  if 
the  plaintiff  gives  permission  to  shore  up  the  wall  within  4S  hours  after  serv- 
ice of  a  copy  of  the  order,  then  the  defendants,  within  10  days,  shall  give 
the  bond.  There  Is  no  provision  in  tlie  order  that  if  the  bond  is  not  given 
the  injnnction  shall  be  restored;  neither  is  the  dissolving  of  the  injunction 
apparently  made  to  depend  upon  the  giving  of  the  bond.  Therefore,  if  un- 
der any  clrcumstanCM  it  could  be  claimed  that  the  defendants  had  waived 
thdr  right  of  appeal  by  accepting  the  condlUon  of  the  order,  still,  under  the 
form  of  the  order  under  consideration,  no  such  question  arises.  The  motion 
to  dismiss  the  appeal  should  be  denied,  without  costs.  All  concur. 


FOHABBB  «.  DUNOAX. 

Ifiuprmu  Court.  Special  l^rm,  Ntw  Tbr*  Cmmlv.  Jbne,  1800l) 

looemiT— BsoPKmta  DarAUir— Tbhics. 

Onsn  application  to  opea  a  Judgment  bydefaolt  taken  sffalnst  plaintiff  by  de- 
fendant, woo  had  Mt  op  a  coanter-olalm,  toe  court,  as  a  coadition  on  which  plain- 
tiff will  he  allowed  to  prove  hla  oanse  of  aotioo,  besides  rmairlng  p^ment  of 
costs,  may  allow  the  jadgment  on  the  ooanter-oiitlm  to  ■caod,  with  the  wigjbt  to 
either  par^  to  make  a  proper  motion  In  regard  to  It. 

Action  by  Mannel  Poiuares  against  William  B.  Duncan  for  breach  of  con- 
tract. Defendant  pleaded  a  eounter-claim,  and  took  ju(^^ment  by  deftialt. 
F.  IF.  Angeif  for  plaintiff,   Bobert  8.  Mlnttun,  for  defendant. 

Inqraham,  J.  The  default  Is  so  far  opened  as  to  allow  plalutifl  to  pro- 
ceed, and  prove  the  cause  of  action  set  up  in  the  complaint,  before  the  referee 
heretofore  appointed,  on  condition  that  plaintiff  pay  to  defendant  costs,  after 
notice  (ff  trial,  930  trial  fee.  and  #10  costs  of  the  motion,  and  give  a  bond  in 
ttie  sum  of  0250  to  pay  the  costs  ot  such  trial,  if  he  Is  defeated;  the  judgment 
on  defendant's  counter-claim  to  stand,  with  right  to  ther  patty  to  make 
such  a  motion  as  to  such  a  judgment  on  the4ecision  of  the  question  as  to  the 
plaintiff's  right  to  recover  on  his  cause  of  action  set  np  in  the  c<»nplaint,  as 
he  shall  be  advised.  If  these  oonditlons  are  not  accepted,  motion  denied*  witii 
•10  costs. 
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(Smmme  Court,  OtnuraX  Term,  Fifth  DtrporimenL  October  (8,  IBBOi.) 

PATiniNT^EviDENCB— Weight  i,ni>  SoFPiriBKcr. 

In  an  action  to  foreclose  a  mortgage  the  question  la  issue  was  whether  •  pay- 
ment of  fSdi}  had  been  made  on  the  mortgage  debt.  The  principal  was  payable  in 
uuual  installments,  with  the  privilege  to  the  moi-tgagor  of  paying  a  aum  of  not 
teea  than  tlOO  of  principal  at  any  time  when  interest  was  payable.  A  receipt 
BtaDedbyttwm<Hl^ageeiw*'9888to4p]f  on  bond  and  mort««e  held  1^ ma"  was 
omered  ui  evidenoe.  The  mortgaffor,  who  waa  oOTroborated  by  other  wltneiaes, 
testified  that  188  of  the  tnyment  was  In  satisfaction  of  interest,  and  9800  to  be  ap- 
plied to  tbe  principal.  The  mortgagor  and  four  other  witnesses  teetlfled  that  the 
receipt  was  genoine,  bnt  were  opposed  by  the  opinion  evidence  of  four  experts  and 
five  oCher  witnesaea  who  claimed  to  be  familiar  with  the  mortgagee's  handwriting. 
Plaintiff,  the  mortgagee's  adminlatratrlz,  testified  that  she  was  preseot  when  the 
money  was  paid,  that  aba  nibseQaently  Indorsed  tS8  as  a  payment  of  Interest  on  the 
bond,  and  that  the  mortgagee  ugned  a  receipt  which  was  produced  by  the  mort- 

agor,  but  she  did  not  testify  that  the  signature  to  the  receipt  in  Question  was  not 
it  of  the  mortgagee.   Held,  that  the  evidence  did  not  sustua  a  finding  that  there 
was  a  payment  of  only  tS6  at  the  time  mentioned.   Dwimr,  P.  J.,  diaaenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Nellie  Arnett  as  administratrix  of  B.  Amett,  deceased,  £zekiel 
M.  Kill,  and  aiioiher,  to  foreclose  a  luortgHge.  A  judgment  for  the  foracIi>8- 
are  of  the  mortgage,  and  a  siile  of  the  mortgaged  premises,  was  entered  in 
Monroe  county,  on  the  report  of  the  referee,  and  defendants  Appeal. 
Argued  before  Dwioht,  P.  J.,  and  Magohbob  and  Goblett,  .TJ, 
WUliam  S*  Sdmondt,  for  appellants.  €feorgt  M.  Murphy,  for  respond- 
ent. 

Haooxbsb,  J*.  Thia  action  waa  brought  for  the  foteclosnre  of  a  real-ei- 
tate  mortgage,  bearing  date  the  1st  day  uf  April,  1887.  given  as  collateral  se- 
curity tor  the  pajmeiit  of  a  bond  in  the  aum  of  •7,200,  with  interest  payable 
December  1,  1887*  and  In  each  year  tliereafter.  The  principal  aum  was  pay- 
able in  11  equal  annual  Instidlnients,  with  the  privilege  to  the  mortgagor  of 
paying  a  sum  not  less  than  9100  of  principal  at  any  time  wlien  interest  was 
payable.  The  oontroTersy  arises  out  of  a  difterenca  between  the  mortgagor 
and  the  plaintiff,  who  is  the  executrix  of  the  Isat  will  and  testament  of  Benja- 
min Amett,  the  mortgngee,  touching  tbe  amount  of  money  paid  to  the  de- 
ceased on  the  lat  day  of  December,  1887,  the  defendant  claiming  that  sodi 
payment  waa  $888,  being  fSOO  of  principal,  and  $88  odC  interest,  the  plaintiff 
olalming  that  the  same  was  tbe  sum  due  for  interest  only.  Tbe  learned  ref-  " 
eree  Las  accepted  the  version  of  the  transaction  tevorable  to  the  plaintiff, 
holding  that  only  the  sum  of  988  was  paid  at  the  time  mentioned,  and  that 
consequently  the  plaintiff  was  etitlUed  to  the  nsnal  decree  of  foreclosure  and 
Bale.  In  this  condnshm  we  think  he  is  not  stutained  by  a  preponderance  of 
the  evidence.  An  examination  of  Ifae  case  convinces  us  that  the  dear  weight 
of  tbe  evidence  vas  in  favor  of  tbe  contention  of  the  defendant,  and  that  he 
should  have  been  credited  with  the  amount  of  money  in  dispute.  A  receipt 
is  produced  by  the  defendant  upon  tbe  trial,  which  reads  as  follows: 
'*BocHEST£B.  Dec.l.  1887.  HecelvedofE.  M.Hill, eight  hundredand  eighty- 
eight  dollars  to  apply  on  bond  and  mortgage  held  by  me.  [Signed]  B.  Abt 
NBTT."  In  support  of  tbe  defendant's  contention,  four  clHsses  of  evidence 
are  set  forth.  The  first,  is  ttmt  of  himself  that  he  actually  paid  thesum  of  ^838, 
and  took  this  receipt  therefor,  the  body  of  which  he  says  is  in  his  own  liand- 
writing,  and  tbe  signature  to  it  is  that  of  tbe  mortgagee  which  he  saw  him 
actually  append  thereto.  Secondly.  A  witness  by  tbe  name  of  John  Outter- 
son  testified  to  admissions  made  by  the  plaintiff's  testator  that  the  sum  of 
$800  of  principal  had  been  paid  upon  tbe  mortgage,  and  in  this  the  witness 
was  corroborated  by  the  defendant  Mary  A.  HiU.  Neither  of  these  witnesses, 
was  impeached,  nor  their  evidence  in  any  respect  .impaired.   ThinUj/.  The 
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witnesses,  George  Elliott.  Koyes  Williams,  Adalbert  M.  Hitchens.  and  Will- 
lam  E.  Edmonds,  wbo  had  had  business  transactions  with  the  deceased,  tt^ti- 
fied  that  the  signature  to  the  receipt  Is  genuine.  Fourthly,  Expert  testi* 
mony  to  the  same  effect  was  given  by  the  witnesses  Charles  F.  Pond,  Tboma* 
B.  HuslMnds,  and  Andrew  J.  Taylor.  Opposed  to  tliis  evidence  is  the  ex- 
pert testimony  of  tb6  witnesses  G.  Henry  Amsden,  Fredericic  P.  Allen,  Fred 
A.  Cote,  WlUiam  H.  Farrand,  and  the  testimony  of  the  following  witnesses, 
not  experts,  but  wbo  claim  to  be  familiar  with  the  handwriting  of  the  de- 
ceased, Frank  Kingsley,  Charles  H.  Sheldon,  John  S.  Prayn,  Fred  W.  Zol- 
ler,  and  Hariy  A.  Olmstead.  Such  testimony  consists,  not  of  facts,  but  of 
expressions  of  opinion,  which,  as  one  of  the  witnesses  says.  Is  much  a  mat- 
ter of  speculation.  The  plaintiff  herself,  who  was  also  a  witness,  befng  called 
several  times  upon  different  matters,  while  testifying  that  she  was  present 
when  the  money  was  paid  by  the  mortgagor  to  the  mortgagee,  and  that  sh« 
subsequently  Indorsed  the  sum  of  98^  tu  a  payment  of  interest  upon  the 
bond,  and  that  her  husband  signed  a  receipt  which  was  produced  by  the  de- 
fendant, does  not  testify  that  the  signature  to  this  receipt  Is  not  that  of  her 
husband.  A  reason  Is  given  by  the  defendant,  as  coming  from  the  mouth  of 
the  deceased,  why  he  did  not  wish  his  wife  to  Icnow  of  the  payment  of  the 
$800  of  principal.  Moreover,  the  defendant  has,  in  his  testimony,  given  in 
detail  the  sources  from  which  he  obtained  moneys  which  he  claims  to  have 
paid  to  the  plaintiff's  intestate.  The  judgment  substantially  convicts  the 
defendant  of  forgery.  Such  a  conclusion  ought  to  be  reached  in  the  case  of 
a  person  of  unimpeached  character  only  where  the  evidence  unerringly  points 
that  way.  On  the  whole,  we  think  that  the  judgment  should  Iw  reverted 
on  questions  of  fact,  and  a  new  trial  granted  before  a  jury  upon  issues  to 
be  framed  on  application  to  the  special  term,  with  costs  of  this  appeal  to 
abide  the  final  award  of  costs. 
CoRLBTT,  J.,  concurs.  DwiOHT,  p.  J.,  dissents. 


(Supreme  Cowt,  Speefal  Trnn,  Neva  yorft  <7ouiUv>  April,  U9Qi) 

Plkdos— Vausitt— Fossusrov  uimaB  Void  Chattbl  Mobtoaob. 

Where  a  oreditFor  wbo  holds  a  chattel  mortgage  of  his  debtor's  property  which  to 
void  as  to  otlier  crediton  of  the  debtor  because  it  was  not  filed  takes  possesaioQ  of 
the  mortgaged  proper^  wltii  the  eoosent  of  the  debtor  aa  security  for  the  debt,  he 
may  still,  as  agalnu  the  otber  creditors,  hold  the  property  as  pledgee,  and  the  not 
that  ha  flies  the  mortgage,  and  attampts  to  sell  onder  It,  will  not  render  tb»  ^sdge 
void. 

Action  1^  Ferdinand  Blumenthal  and  others  against  DbtU  T.  I^nMb  antf 
otbera  to  set  aside  a  chattel  mortgage  giren  by  Staples  A  Ooal^i  Jndgment 
debtors  of  plaintiffs,  to  defendants,  and  to  subject  Uie  mortgaged  {wopert^  to 
piaintitb*  Jadgment. 

A,  BlvmenateUt  for  plaintlOs.  /.  4k  T.  H.  Trojf,  for  defMdants  I^wA 
and  Conl^y. 

INOBAHA.M.  J.  The  defendant  Lynch  was  the  owner  of  certain  promissory 
notes  of  the  Arm  of  Staples  &  Oonley.  which  were  dae  and  secnfed  b7  *  ebaU 
tel  mortgage.  The  defendants  I^ncb  and  Conley  tMtified  tliat  on  the  6tti  or 
7th  of  March,  1888,  Conley,  one  of  the  makers  of  the  notes,  came  to  Lymdi 
and  said  his  partner  had  run  away,  and  tliat  his  iMnk-account  was  overdrawn. 
Lynch  then  demanded  payment  of  the  notes,  and  Conley  then  said  he  would 
turn  over  to  Lynch  certain  property  which  was  covered  by  the  m(»tgage  to  be 
applied  on  the  payment  of  the  debt,  and  Lynch  accepted  tills  property,  and  at 
once  took  possession  of  It.  and  at  once  Tiled  the  chattel  mort^ige.  I  see  no 
reason  to  doubt  the  correctness  of  this  testimony.  It  is  not  inconsistent  with 
the  statements  of  the  same  defendants  on  the  former  examination  (hat  the 
chattel  moi-tgage  was  foreclosed.   There  is  no  doubt  but  that  I^nch  claimed 
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under  the  chattel  mort|pige.  but  he  took  possession  of  the  property  with  the 
consent  of  the  mortgagor,  and  under  an  agreement  then  made  that  he  should 
bold  that  property  as  security  fur  faia  daims.  At  this  time  Staples  &  Conley 
were  also  Indebted  to  the  plaintiffs,  who  subsequently  obtained  a  Judgment 
Hgaiost  titapleft  A  Conley.  and  who  now  ask  to  have  this  mortgage  spt  aside, 
and  that  the  mortgaged  property  be  applied  to  the  payment  of  the  note.  As- 
suming that  the  mortgage  to  Lynch  was  void  as  to  the  mortgagor's  creditors, 
the  position  of  Lynch  and  plaintiffs  was  the  same.  They  were  both  creditors 
of  Staples  &  Conley.  The  debtors  bad  the  right  to  pledge  their  property  to 
secure  the  payment  of  either  debt,  and  thus  to  prefer  one  creditor  over  an- 
other; and,  having  that  right,  they  delivered  this  property  to  Lynch  to  secure 
the  debt  due  to  him.  The  equities  of  the  plaintiffs  are  not  superior  to  those  of 
Lynch,  and  Lynch  having  obtained,  with  the  consent  of  the  debtor,  the  posses- 
sion of  this  property  as  security  for  his  demand,  I  can  see  no  reason  why  the 
court  should  take  the  possession  of  the  property  from  falm,  and  deliver  it  to 
piaintifCs,  standing  in  the  same  position.  The  fact  that  Lynch  at  once  filed 
his  chattel  mortgage,  and  afterwards  attempted  to  sell  under  it,  would  not 
make  the  pledge  of  the  property  void.  Assuming  that  the  sale  was  void. 
Lynch  still  holds  the  property,  and  is  entitled  to  hold  it  as  pledgee  to  secure 
the  payment  of  the  debt  due  to  him.  The  statute  does  not  provide  that,  t)e- 
cause  a  creditor  holds  an  unfiled  chattel  mortgage  to  secure  the  payment  of  a 
debt,  the  creditor  loses  his  debt,  or  is  deprived  of  the  methods  which  the  law 
gives  him  to  collect  or  secure  it.  He  cannot  interpose  the  mortgage  between 
a  creditor  who  has  obtained  a  judgment  and  wishes  to  enforce  it  by  an  execu- 
tion against  the  mortgaged  property.  As  to  such  a  creditor  the  mortgage  Is 
void;  but  If  he  has  obtained  possession  of  the  property  under  nn  agreement 
with  the  debtor,  that  would  entitle  him  to  hold  It  as  against  the  other  credit* 
on.  The  fact  that  he  also  holds  a  void  mortgage  does  not  make  such  pos- 
session void.  Lynch  obtained  p<»8e8sion  of  the  property  before  plaintiffs  ob- 
tained  their  Judgment,  and  it  would  he  inequitable  to  take  the  property  which 
be  has,  by  his  superior  diligence,  secured,  and  give  it  to  the  pudnttffii,  whose 
claim  was  incurred  subsequent  to  the  indebtedness  to  Z^rncb,  and  who  hava 
never  acquired  possession  of  the  property  at  all.  I  think*  thereftore,  Uuit  the 
defendants  are  entitled  to  judgment,  wiUi  costs. 


PjBOFLB  CD  reZ.  Olssk  v.  Bobb  «t  oZ.,  Park  Commissioners. 
{Supreme  Court,  General  Term,  First  Department  October  34,  1890l) 

HnnoiPAL  CoRPORATiOMS— Rbkotu.  ot  Poliobmu*— Inoubabli  Msktu.  Disbasb. 

A  member  of  the  park  polloe  foroe  Is  properly  removed  therefrom  upoQ  the  stat^ 
ments  of  physicians  that  he  1b  suffering  from  an  organic  and  proeresalve  disease 
of  thtt'brala  of  an  inottrahleoharaoter,  end  Is  qnite  likely  to  induue  la  entbanta 
of  Insane  temper.   Dlstingul«hing  People  v.  Robb,  9  N.  T.  Sapp.  m. 

Certiorari  to  review  a  judgment  of  the  park  commissioners  dismissing 
John  Cllne,  a  park  policeman,  frum  the  force. 
Argued  before  Van  Britnt,  P.  J.,  and  Bradt  and  Daniels*  JJ. 
£ou$»  /.  ffrant,  tot  relator.  John  /.  LeUmey,  for  respondents. 

Bbadt,  J.  The  retom  shows  that  Br.  Marsh,  the  p(dlce  sargeon  of  the 
board,  requested  that  the  relator,  then  on  his  sick  list,  should  be  examined  by 
Dr.  Allan  Mcljane  Hamilton,  or  some  other  expert  In  mental  diseases,  with  a 
view  to  determine  his  fitness  to  perform  police  duty,  and  Dr.  Allan  Hcljine 
Hamilton,  having  been  selected  for  the  examination  suggested,  reported  to 
Or.  Mjsnb,  as  f<)Uo«a: 

■'20  East  29fch  ihmiT,  Kbw  Yohk,  Oct.  80th,  1888. 

"Dr.  B.  T,  T.  Marth — Dbab  Sm:  I  have  upon  several  occasions  during 
the  past  month  examined  John  7.  Cline,  a  park  poUceman.  He  saffen  from 
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bead  pain,  tremor  most  marked  in  the  muscles  about  the  month,  drawling 
Bpeecli,  and  inllamniation  of  both  optic  nerves.  These  symptoms,  in  my 
mim),  betoken  organic  and  progressive  disease  of  the  brain  of  an  incurable 
character.  Likely  as  sacb  a  condition  Is  to  be  associated  at  any  time  with 
mental  disturbance*  1  am  of  the  opinion  that  it  will  be  unsafe  for  him  to  play 
the  role  of  guardian  of  the  public  peace  any  longer.  He  is  quite  likely  to  in- 
dulge In  outbursts  of  insane  temper,  and  especially  so  should  he  drink  strong 
Uquurs.  Yours,  respectfully, 

[Signed]  "Allan  MoLanb  Hamilton,  M.  D." 

— Whereupon  the  board  dropped  him  from  the  roll,  lor  the  reason  that  it  ap- 
peared from  these  reports  that  the  relutor  was  not  then,  nor  would  he  at  any 
time  thereafter  be,  in  a  fit  coudition  to  enable  him  to  perfurm  police  duty  by 
reason  of  his  physical  disability.  The  relator  seeks  to  reverse  this  conclu- 
sion, and  predicates  his  appeal  entirely  upon  the  case  of  People  v.  Robb, 
reported  in  8  X.  Y.  Supp.  502.  In  that  case  this  court  held  that  the  board 
of  commissioners  of  the  park  department  had  not  the  power  to  remove  abso- 
lutely a  membei^of  their  force  upon  the  ground  that  he  was  subject  to  in- 
sane delusions;  but  it  was  said  in  tliat  case  that,  if  bis  disability  proved  to  be 
of  a  permanent  character,  be  would  becume  liable  to  removal  from  liis  |>osi- 
tion  under  the  act  of  1887  referred  to  in  that  case,  which  defines  the  cases  in 
which  the  board  may  exercise  such  an  authurity;  and  it  was  stated  that  no 
proceeding  or  detvrminution  had  been  made  against  the  relator  under  that 
feature  of  tlie  act.  This  case  dilters  from  that  in  this  respect,  namely,  that 
the  disease  from  which  the  relator  unfortunately  is  suffering  is  mental  and 
Incurable,  and  is  likely  to  be  marked  by  such  mental  diaturbunce  as  to  endan- 
ger the  life  or  limb  of  the  citizen.  The  authority  upon  which  the  judgment 
of  the  respondents  rests  is  that  of  a  physician  with  whom  the  police  surgeon 
to  the  board  concurred;  and,  however  unfortunate  the  relator  may  be,  eitlier 
in  regard  to  his  own  mental  condition  or  to  that  which  arises  from  the  judg- 
ment of  the  respondents,  his  removal  must  be  sustained.  A  person  in  his 
mental  condition,  whether  holding  a  public  office  or  not,  should  be  so  guarded 
or  restrained  as  to  prevent  him  from  doing  barm  to  any  of  onr  ^tizen», 
which,  according  to  the  statements  of  the  physicians,  might  at  any  time  be 
done  in  an  insane  outburst.  Tlie  rixht  of  removal,  when  such  a  condition  is 
demonstrated,  is  too  importunt  to  he  interfered  witi),  and  should  be  fostered 
from  motives  of  public  policy  and  public  protection.  In  other  words,  an  in- 
sane man  is  wholly  incompetent  to  hold  otlice,  and  ought  not  to  be  permitted 
to  be  at  large.  For  these  reasons  the  writ  must  be  dismissed*  and  the  judg- 
ment of  the  GommlBsloners  confirmed.  Alt  uoacur. 


Fbaseb  et  al.  v.  Tbustbes  of  the  Oenebal  Amembly  of  thx  Unitbd 

PRESBTTEBLUt  ChURCII  OF  NORTH  AMERICA  9t  al. 

(Hupreme  Court,  Oeneral  Term,  Fifth  DepartmeTU.  October  3S,  188a) 

L  BqtiiTABi/i  CoirrEBsiOM— Realty. 

A  testator  authorized  his  executors,  or  a  majority  of  them,  to  sell  his  estate  upon 
such  terms  as  seemed  proper  within  three  years  after  bis  wife's  death.  By  a  sub- 
■equeot  olauee  of  hia  will  be  authorized  bis  executors,  or  a  majorit^y  of  UMm,  as 
soon  as  convenient  after  his  death,  to  sell  his  real  estate  on  such  terms  as  seemed 
proper,  within  three  yeara  after  his  denth,  and  until  said  real  estate  waa  sold  he 
authorised  bis  executors  to  take  charge  of  it.  BelA,  that  this  did  not  ooDstltute  an 
equitable  coOTersloD  of  the  realty  into  personalty  upon  testator's  de&tt*.,  ao  as  to 
render  operative  a  bequest  of  a  share  of  testator's  residuary  estate.  conaisUiiff  of 
real  estate,  to  a  religious  society  not  authorized  to  take  real  estate  by  devise. 

%. ,  CoSTft— EZTKA.  AUjOWAXOB. 

In  an  acHm  for  the  eonstruotion  of  a  will,  the  additional  aUowanoe  of  ooats  to 
the  respective  parties,  under  Code  Civil  Proo.  S.  Y.  1 8ttt8,  most  be  Itmitad  to  S  per 
cent,  upon  tlie  value  of  Qie  anbleot-mirtter  Involved. 

Appeal  from  special  term,  LivlDgston  countj. 
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Action  t)7  James  Fraser  and  otben  as  executors,  etc.,  of  John  McNaugh- 
on,  deceased,  against  the  Trustees  of  the  General  Assembly  uf  the  United 
Presbyterian  Church  of  Nortli  America,  implended  with  Mar;/Hrt>t  McNaugh- 
ton  and  others,  to  obtain  a  constructiun  of  the  will  of  plaintlfE's  tCHtator. 
The  Trustees  of  the  United  Presbyteiian  Cliurch,  etc.,  appeal.  There  are 
also  croBs-appeals  from  an  order  awarding  additional  allowance  of  costs  to 
the  respective  litigants. 

Argued  before  Dwioht,  P.  J.,  and  Macohber  and  Corlett,  JJ. 

J.  W.  Tayloi;  for  appellnnt,  the  Trustees,  etc.,  uf  the  United  I^eabyterian 
Cliurch,  etc  £.  if.  Bang**  for  plaintiffs.  P.  Jf.  FrewsUt  guardian  ad  litem 
of  the  infant  defendants. 

Maoohbbr,  J.  This  action  is  brought  to  obtain  a  construction  of  the 
will  of  John  McNaughton,  deceased,  which  bears  date  February  26.  1880, 
and  which  was  admitted  to  probate  July  9,  1881.  The  only  survivors  of  the 
U'stator  are  his  two  grandchildren,  the  infant  defendiints,  George  Halsted 
Bristol  and  Larius  Filmore  Bristol,  and  Margaret  McNaughton,  the  widow 
of  the  deceased.  The  appellant,  upon  the  principal  question,  the  Trustees  of 
the  General  Assembly  of  the  United  Presbyterian  Church  of  North  America, 
is  a  corporation  organized  under  the  laws  of  Pennsylvania,  and  is  a  benevo- 
lent, charitable,  and  religious  missionary  society,  within  the  meaning  of 
chapter  360  of  the  Laws  of  1860  of  New  York,  and  is  not  authorized  to  take 
real  estate  by  devise  by  the  laws  of  this  state.  Its  counsel  attempts  to  pro- 
cure an  adjudication  on  this  appeal  to  the  effect  that,  under  the  principle  of 
equitable  conversion,  the  real  estate  of  the  testutur  must  be  deemed  to  have 
been  converted  Into  personal  property,  and  that,  consequently,  the  appellant 
can  receive  the  share  so  given  to  it  by  the  will,  which  is  three-fourths  of  the 
residuary  part  of  the  estate.  If  the  principle  of  equitable  conversion  can  be 
applied  to  this  case,  the  appellant  would  be  entitled  to  receive  the  sliare  for 
which  it  contends,  otherwise  not.  The  question  is  to  be  determined  by  the 
third  and  eighth  ojausesof  the  will,  which  areas  follows:  "  Item  Third:  Ido 
hereby  authorize  and  empower  my  executors,  or  a  majority  of  them,  as  soon 
as  convenient  arter  the  death  of  my  wife,  to  sell  and  dispose  of  my  real  and 
pei'sonal  estate  of  which  I  may  die  seised,  on  such  terms  as  to  such  executors, 
or  a  majority  of  them,  shall  seem  Just  and  proper,  within  ihree  yeai-s  after 
my  wife's  death.  •  ♦  •  Item  Eighth:  I  hereby  authorize  and  empower 
my  executors,  or  a  majority  of  them,  as  soon  as  convenient  after  my  decease, 
to  sell  and  dispose  of  my  real  estate  of  which  I  may  die  seised  on  such  terms 
as  to  the  execulurs,  or  a  majority  of  them,  shall  seem  just  and  proper,  within 
thrt>e  years  after  my  death;  and  until  said  real  estate  is  sold  I  hereby  author- 
ize my  executors  to  take  charge  and  supervision  over  it,  and  the  avails  of  the 
said  real  estate,  together  with  such  balance  as  shall  remain  of  my  personal 
property  after  all  debts,  charges,  funeral  expenses,  and  legacies  are  paid  off 
HS  provided  for,  together  with  all  expenses  and  charges  of  executing  this  will." 
The  pervading  dilBculty,  In  applying  the  doctrine  of  equitable  conversion  to 
these  clauses  of  the  will,  consists  In  the  fact  that  It  is  nowhere  made  the  duty 
of  the  executors  or  trustees  to  sdl  the  real  estate ;  nor  does  it  appear  that  the 
testator  Intended  that  the  same  should  be  sold  by  them  in  any  event.  In  the 
absence  of  snch  a  direction,  and  in  the  ataence  of  such  a  positive  intent,  tliis 
doctrine  cannot  t>e  applied.  BcholU  v.  Scholia,  113  N.  Y.  270, 21  N.  E.  Rep. 
84;  Sohton  v,  HaU,  95  N.  Y.  597;  White  v.  Botoard,  46  N.  Y.  162;  New- 
ell  T.  NUshoU,  12  Hnn.  624;  Qourley  v.  CampbeU,  66  N.  Y.  173;  Wriffht  v. 
Trustees,  Hofl.  Ch.  202.  As  it  Is  said  in  SoJiolle  v.  Scholle,  mpra :  "  Tliere  is 
in  the  will  no  imperative  direction  for  the  sale  of  the  real  estate.  Indeed, 
there  is  no  direction  to  sell  at  all.  A  power  or  authority  tu  sell  is  given,  but, 
unless  the  exercise  of  that  power  is  rendered  necessary  and  essential  by  the 
Kopo  of  the  will  and  its  declared  pniposet*  tbo  aulbori^  is  to  be  deemed  dla- 
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cretioDftry,  to  be  exercised  or  not  u  the  judgment  of  tbe  executrix  may  dic- 
tate; an()  so  an  oqoitable  conveiBion  will  not  be  decreed.  To  justify  sucb  a 
conversion  tliei-e  must  be  a  posiUve  direction  to  convert,  whicta,  though  not 
expresiied,  may  be  implied;  but,  in  tlie  latter  case,  only  when  the  design  and 
purpofieof  ihe  testator  is  unequivocal,  and  the  implication  so  strong  as  to 
leave  no  substantial  donbt.  Where,  faowever,  only  a  power  of  sate  is  given, 
without  explicit  and  imperative  direction  for  its  exercise,  and  the  iotenttun 
of  the  testator  in  the  disposition  of  his  estate  can  be  carried  out,  although  no 
conversion  is  adjudgcil,  the  land  will  pass  as  such,  and  not  be  changed  into 
personalty."  See  also  Chamberlain  v.  Taylor,  105  N.  Y.  194, 11  N.  E.  liep. 
625.  This  Is  the  only  question  raised  by  the  appeal  upon  the  merits  of  tlie 
case,  and  we  are  of  the  opinion  that  the  leai'neU  trial  Justice  was  correct  in 
his  conclusion  that  items  10.  11,  and  12  of  the  will,  by  which  there  was  given 
to  the  General  Assembly  of  the  United  Presbyterian  Church  of  North  Amer- 
ica three- fourths  of  the  residue  of  the  estate,  after  the  payment  of  certain 
debts  and  legacies,  were  inoperative,  and  that  tbe  property  therein  mentioned 
descends  to  the  heirs  at  law  of  the  testator. 

There  is  also  an  appeal  from  tbe  order  of  the  court  granting  certain  addi- 
tional allowances  of  costs  to  the  various  litigants.  The  plaintiffs  appeal 
from  the  allowance  to  the  defendants,  and  the  defendant  the  trustees,  etc., 
appeal  from  tbe  allowance  made  to  tbe  plaintiffs.  The  sum  oC  $800  in  all 
was  granteil  to  the  several  parties.  Undoubtedly,  the  case  may  be  deemed 
to  be  difficult  and  extraordinary,  within  section  8253  of  the  Code  of  Civil 
Procedure,  but  the  allowance  thereunder  must  be  limited  to  the  percentage 
of  5  per  cent,  upon  the  value  of  the  subj<;ct-matter  involved  in  the  lltigatiun. 
In  the  absence  of  a  finding  by  the  court  of  the  value  of  the  real  estate  left  by 
the  testator  to  the  appellant  the  Trustees,  etc.,  of  the  Presbyterian  Church, 
etc..  resort  must  be  had  upon  this  question  to  the  affidavits  and  other  evidenco 
in  the  case,  from  which  It  appears  that  the  whole  of  the  estate  left  by  the  tes- 
tator, both  real  and  personal,  whs  S16,700.  There  was  an  incumbrance  upon 
the  real  estate  of  S2,fj00.  The  personal  estate,  consisting  of  S3.700,  was  ex- 
hausted in  payments  of  the  debts.  The  specific  legacies  under  the  fourth, 
fifth,  and  sixth  items  of  the  will  amounted  totl,600.  The  lifo-estateof  Mar- 
garet McNaughton  was  92,900,  leaving  a  residue  of  the  estate  for  distribu- 
tion  under  the  residuary  clauses  of  the  will  of  35,900.  One-fourth  of  tliis 
sum  is  payable  to  the  American  Bible  Society,  leaving  the  sum  of  94.225.  the 
amount  cl  the  gifts  to  the  defendant  corporation,  as  the  sole  matter  in  con- 
troversy. The  allowance  to  the  res^jective  parties  must  be  graduated  accord- 
ingly. Stntthen  v.  reart^,  51  N.  Y.  8t)5;  Conaughty  v.  Bank,  92  X.  Y. 
401;  Moore  v.  Appleby,  108  N.  Y.  237,  15  K.  E.  Kep.  877.  The  judgment 
appealed  from  should  be  affirmed,  with  costs  of  tbe  appeal  to  the  infant  de- 
fendants; and  the  order  appealed  from  should  be  modified  by  limiting  the  ad- 
ditional allowances  of  costs  to  the  stun  of  8221.25,  being  5  percent,  of  the 
subject-matter  involved,  to  be  distributed  in  the  same  relative  proportion  aa 
undar  the  order  of  the  special  term.  All  concur. 


Baolbt  9.  Jknhinqs. 
{.supreme  Court,  OenernI  Ttorm,  ffifOt  ITejwrtnient  .Oetober  9S,  UML) 
AmAL— TmB  or  Takhtct. 

The  time  to  appeal  from  a  judgment  may  be  octeaded     ooBMot  of  tbe  puUaa. 

Appeal  from  Honroe  county  court. 

Action  by  Mary  E.  Bagley  against  Adella  A.  Jennings.  Plaintiff's  appeal 
from  the  municipal  court  was  dismissed  by  the  county  court,  and  plaintiff 
appeals. 

Argued  before  Dwioht,  P.  J.,  and  Macombek  and  Corlett,  JJ. 
John  F,  Dorothy^  tvr  appellant.   Huract  ISvGwin,  tot  respondent. 
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CoRLETT,  J.  On  tbe  27th  day  of  December,  1889,  a  judgment  was  entered 
In  the  municipal  court  of  the  city  of  Bochestert  In  favor  of  the  appellant,  for 
99>55  dama^,  and  S5  coets  for  rent.  The  time  to  appeal  from  the  judgment 
of  the  municipal  court  would  expire  on  the  16th  day  of  January,  1890.  Oa 
that  day  the  defendant  made  a  written  stipulation  extending  the  plalntiiTv 
time  to  appeal  25  daya.  The  papers  shew  that  the  purpose  of  the  Btipulatlon 
was  toeuable  the  parties  tosetUethecontrovei-sy  by  arbitration,  or  otherwise. 
No  settlement  was  had,  and  an  apprul  was  taken  by  Uie  plaintiff  witliln  the 
time  limited  by  the  stipulation.  The  defendant  moved  to  dismiss  the  appeal 
on  the  ground  that  the  notice  whs  not  served  within  the  statutory  time.  The 
county  court  dismissed  tlie  appeal,  and  the  plHintiff  appealed  to  this  court. 
Secti(»is  3046,  S047,  of  the  Code  of  Oivll  Procedure  limit  the  time  for  appeal 
in  a  cause  like  this  to  20  days  from  the  entry  of  judgment.  This  limitation 
was  pHmMTlly  for  the  benefit  of  the  parties  affecteU  by  the  judgment.  The 
legislature  imposed  upon  the  parties  desiring  to  appeal  the  duty  of  vigilance* 
and,  unless  he  perfected  an  appeal  within  the  statutory  lime,  his  right  to- 
review  was  lost.  The  learned  counsel  tor  the  respondent  cites  several  cases- 
showing  thattheconrt  has  no  power  to  extend  the  time  to  appeal;  but  he  cites- 
no  ease  showing  that  it  is  not  within  the  power  of  tbe  parUes  to  stipulate  for 
an  extension  of  time.  It  has  frequently  been  lield  that  a  party  may  Wfdve 
the  right  to  Insist  that  the  appeal  Wiis  not  taken  in  time.  Pearson  t.  Lop^oy^ 
68  Barb.  407;  8tuhha  v.  fito&to.  11  Wkly.  Big.  244;  PiekersffiU  v.  Read,  7 
Hun,  686;  Durant  v.  Abendrothj  53  N.  Y.  Super.  Ct.  21.  In  Jaaoba  t.  Mo- 
range,  1  Daly,  523,  It  was  held  that,  **where  the  court  has  not  jurtedletlon  ot 
the  subject-matter,  the  oonsent  of  parties  will  not  confer  It;  bat  the  consent- 
that  an  appeal  may  be  brought  after  the  time  has  elapsed  for  bringing  it  is- 
Dot  liable  to  that  ol^ectlou.  The  appellate  court  having  the  general  power 
to  review  judgments  upon  appeal,  such  a  consent  does  not  confer  it,  but  it  la- 
a  mere  waiver  ot  the  riglit  to  insist  tliat  the  time  has  passed  tor  bringing  the- 
appeal."  To  the  same  effect  Is  Straoerv,  Insurance  Abb.  Pr.  where 
it  was  held  that  giving  admission  of  due  service  of  notice  of  appeal  is  a  waivw 
of  the  objection  that  it  was  not  served  within  the  time  to 'appeal.  It  is  a  <»• 
miliar  rule  that  a  party  may  waive  a  statutory,  or  even  a  oonstitutional,  pro- 
vision for  his  own  tMueflt,  and,  having  done  so,  he  la  concluded.  In  re  Cooper^ 
98  N.  Y.  507-512.  In  Staats  v.  Garrett,  21  Wkly.  Dig.  39,  a  stipulation  wa» 
given  to  the  appellant  of  time  to  serve  bis  case.  Upon  a  motion  to  dismiss  the 
appeal  because  not  taken  in  time,  it  was  held  that  an  extension  of  time  to 
Sfrve  tbe  case  was  a  waiver  of  the  notice  of  entry  of  judgment,  and  that  the 
appeal  was  well  Inrought.  This  was  affirmed  in  9&  N.  Y.  680.  In  Totonnend 
Y.DresalngCo.,  15  Y.5B7,  it  was  held  that  a  stipulation  made  between  tfaa 
parties  that  no  appeal  should  be  taken  from  the  decision  of  the  general  term  was 
valid,  and  the  appeal  was  dismissed  on  that  ground.  In  He  New  York,  Lack' 
awonna  W.  K,  Co.,  98  N.  Y.  453,  the  court  say:  **Parties.  by  their  stipula- 
tions, may  In  many  ways  make  the  law  for  any  I^al  proceeding  to  which  they 
are  parties,  which  not  only  binds  them,  bat  which  the  courts  are  bound  to  en- 
foi'ce.  They  may  stlpuhtte  away  statutory  and  even  constitutional  rights.  They^ 
may  stipulate  shorter  limitations  of  time  for  bringing  actions  for  the  breach  of 
contrada  than  are  prescribed  by  tbe  statutes,  such  limitations  being  frequently 
found  in  insurance  policies.  They  may  stipulate  that  the  decision  of  a  court 
should  be  final,  and  thus  waive  the  right  of  ^peal;  and  all  such  sUpnlations 
not  unreasonable,  not  against  good  morals  or  sound  public  policy,  have  been, 
and  will  be,  enforced.  And  generally,  all  stipulations  made  by  the  partlea 
(or  the  government  of  tiieir  conduct*  or  the  control  of  their  rights.  In  the  trial 
ot  a  cause,  or  the  conduct  of  a  litigation,  are  enforced  by  the  courts."  The 
learned  county  judge  fell  into  the  error  of  supposing  that  the  Cases  which 
control  bis  decisiw  Included  stipulations  made  between  parties.  This  was  a 
misapprebenaion.  In  this  case  the  partlea  wlabad  tine  to     if  tiujy  coald 


888 


raSW  YORK  flUPPLEMSNT,  VOl.  11, 


[Supi.Ct 


stop  farther  litigation  by  settlement,  and  it  wasstipulated  to  extend  the  riglit 
to  appeal,  so  that,  in  case  no  adjustment  was  effected,  no  rigbta  would  be 
lost.  TbiB  was  neither  against  good  moruls  or  sound  public  policj;  and  when, 
after  that,  a  partj  to  the  stipulation  seeks  to  prevent  its  enforcement,  Ibe 
court  will  not  listen  to  him.  The  county  court  has  fall  power  and  jurisdic- 
tion to  bear  and  determine  appeals  on  tbeii  merits,  and  wliile  neifhar  the 
court  nor  a  party,  without  the  consent  oi  the  other,  can  extend  the  time  to  ap- 
peal prescribed  by  statute,  yet,  where  they  stipnlate  an  extension,  they  simply 
determine  between  themselves  the  time  when  the  omtroTersy  should  be  sub- 
mitted to  the  appellate  court,  and  the  statute  In  no  way  abridges  the  power 
of  the  parties  to  extend  the  time  by  stipulation.  The  reftsoning  of  all  the 
cases  sustains  this  view.  It  follows  that  the  order  appealed  from  should  be 
reversed^  All  concur. 


(Supreme  Court,  Oenerdl  Term,  F^fth  DepartmenL  Oobober  98, 18M;) 

EaoarTEna — Action— Substitutiok  as  Dbfbhdamt. 

The  reoeiver  of  a  railroad  company  Is  properly  rabstltnted  as  defendant  ki  «■ 
aotion  for  tort  oommitted  by  the  oompany  before  his  appointment. 


Appeal  from  circuit  court,  Erie  county. 

Action  against  O.  Olinton  Gardner,  as  reoelTer  of  the  Bufblo.  New  York  ft 
Fhiladelphla  Bailroad  Com[«ny.  There  was  a  judgment  for  plaintiff,  and 
d^endant  appeals. 

Argued  before  ]>wi6ht.  F.  J.,  and  Uacohbbb  and  Goblbtt,  JJ. 

Jo/m     Milbum,  for  appellant.   Frederick  if.  Marah,  for  respondent. 

Go&LETT.  J.  The  action  was  originally  commenced  against  the  Baffalo. 
New  Tork  &  Killadelpliia  llallroad  Company,  in  August,  1884,  and  laane  wus 
joined.  On  the  20tb  of  May,  1885,  the  deffi^ant  was  appointed  recover  of 
the  corporation,  entered  upon  the  discharge  of  his  duties,  and  took  possessioo 
of  the  property.  In  Septemba,  1887,  an  order  was  made  at  special  term  aub- 
Btituting  the  defendant  in  place  (HE  the  craporation,  and  allowlng^  the  aclion 
to  procwd  against  the  i-eceiver,  with  the  same  effect  as  if  originally  commenced 
against  him.  This  order  was  made  on  the  part  of  the  plaintiff,  but  was  not 
opposed  by  the  defendant,  who  appeared'  by  counsel  on  the  motion.  Tits 
amended  complaint  alleges,  in  aubslance,  that  in  May,  1884^  the  corpomtiOD, 
by  its  agenis,  wrongfully  tore  down  and  carried  away  his  buildings,  Inflicttng 
damage  to  the  amount  of  $G6&.  It  also  slleges  an  order  aubstltutlng  the  de- 
fendant. The  answer  was  a  denial.  The  cause  was  tried  before  Justice 
Danxsls  and  a  jury  in  November,  1889,  and  lesulted  in  a  verdict  for  the  plain, 
tiff.  J  udgment  was  entered  on  the  verdict,  and  the  defendant  i^pealed  to 
this  court.  It  appeared  on  ihe  trial  that  the  railroad  company  removed  and 
destroyed  the  buildings  occupied  by  the  plaintiff  substantially  as  alleged  in 
the  complaint.  It  was  also  proved  that  their  value  was  the  sum  all<^^.  At 
the  close  of  the  evidence,  the  defendant  moved  for  a  nonsuit — Firat,  upon 
the  ground  that  the  plaintiff  had  not  proved  facts  sufficient  to  oonstitute  a 
cause  of  action;  and,  second,  that  the  Hction  could  not  be  maintained  against 
the  defendant  its  receiver,  the  tort  having  been  committed  prior  to  bis  ap- 
pointment. The  court  denied  the  motion,  and  the  defendant  excepted.  Tlie 
defendant  put  in  evidence  a  judgment  in  ejectment  in  favor  of  the  defendant 
for  the  land  upon  which  the  buildings  stood,  and  the  Issuing  of  an  execution 
on  the  judgment;  also  gave  evidence  tending  to  show  tliat  the  destruction  of 
the  buildings  was  necessary  to  enable  the  company  to  construct  its  tracks. 
The  motion  ttx  a  nonsuit  was  renewed  and  denied,  und  exception  taken,  and 
the  jury  found  the  sum  stated  for  the  plaintiff.  The  trial  court  held  tbKt  tlK- 
action  could  not  be  miUntiUned  as  one  upon  contract,  but  was  in  toru  The 
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court  also  remarked  "tbst  a«  to  whether  the  receiver  may  ultimately  be  held 
liable  for  trespass  ]a  removing  this  property  Is  a  point  that  it  Is  not  advisable 
at  this  time  to  decide."  Tlie  court  then  stnted  that  the  case  must  go  to  tlie 
jury  substantially  on  the  value  of  the  buildings,  excluding  all  interest  in  the 
land.  To  this  ruling  the  counsel  for  the  defendant  excepted.  It  was  proper 
to  substitute  the  receiver  as  defendant  after  his  appointment  High,  Bee. 
g§  213,  260.  S15.  316.  In  Comb$  v.  Smith,  78  Mo.  32,  (decided  in  1883.)  It 
was  held  that  an  action  for  tort  against  a  receiver  of  a  corporation  could  be 
maintained,  altliough  commuted  by  the  corporation  before  tiis  appointment. 
The  trial  justice.  In  stating  that  It  was  not  necessary  to  decide  the  ultimate 
liability  of  the  receiver  In  tresfiasH,  simply  had  reference  to  the  manner  of 
enforcing  the  judgment,  and  not  to  the  propriety  of  obtainiuic  it.  Though 
the  cause  of  action  alleged  In  the  complaint  sounded  in  tort,  the  judgment 
simply  establishes  a  liability  and  Its  extent.  Neither  the  receiver  nor  the  cor* 
poratioD  can  be  prejudiced  by  thus  adjudging  the  plaintiff's  rights.  The 
mode  of  collection  Is  not  involved.  No  good  reason  la  perceived  why  the 
action  should  not  proceed  to  judgment  in  this  manner.  No. question  was 
raised  on  the  trial  by  the  learned  counsel  for  the  defendant  as  tn  the  plaintiff's 
being  entitled  to  the  bnildings,  or  us  to  their  value.  The  cause  was  properly 
disposed  of  at  the  circuit,  and  the  judgment  must  be  affirmed. 

Maoombbb,  J.,  concurs.   Dwiobt,  P.  J.,  not  roting. 


Lord  et  ux.  v.  Lord. 
{Supreme  Court,  Qeneral  Term,  Fifth  Department.  October  28, 1880.) 

L  Plbjldihgs  ih  Ja.'xnoB  Court— Dskdbrsb. 

Under  Code  CItU  Froo.  N.  Y.  l>  3089,  a  complaint  In  a  Justloe  ooart  U  not  demur* 
Table  on  the  ground  of  mlajolnder  of  parties  plaintifl. 
2.  NoKsmT— HisjoiNDBB  OP  Parties. 

Where,  In  a  suit  brought  by  basband  and  wife.  It  appears  that  the  latter  has  no 
Interest  iii  the  cause  of  action,  defendant  is  not  entitled  to  a  dismissal  of  the  oom- 
platDt  as  against  both  plaintiffs,  but  only  as  against  the  wife,  and  his  general  mo- 
tion for  a  nonsuit  Is  therefore  prope'rly  denied. 

8.  EVIDSNCS — CoHPKTBiraT, 

Where  the  damage  oomplalned  of  consisted  of  a  loss  of  potatoes  by  reason  of  de- 
fendant's neglect  to  apply  Paris  green  to  destroy  the  potato-bugs,  a  witness  waa 
asked  the  effect  of  omitting  that  remedy,  and  answered  that  when  he  omitted  the 
remedy  his  potatoes  were  small,  and  when  it  was  applied  he  had  140  bashels  to  the 
acre.  It  did  not  appear  on  what  soil,  or  in  what  season,  his  crop  was  raised. 
Held,  that  the  answer  was  inoompetent,  and  should  have  been  stricken  out  on  mo 
tlon. 

Appeal  from  Monroe  county  court. 

Action  by  William  J.  Lord  and  Anna  Isabel  Lord  against  John  Z.  Lord. 
Plaintiffs  appeal  from  a  Judgment  reversing  a  judgment  rendered  In  their  favor 
by  a  justice  of  the  peace. 

Argued  before  Dwight,  F.  J.,  and  Maoombek  and  Coblett,  JJ. 

Wm.  E.  Edmonds,  for  appellants.   /.  B.  Rohson,  for  respondent. 

Dwight,  P.  J.  The  action  was  commenced,  by  the  service  of  a  summons, 
in  the  name  of  William  J.  Lord,  as  sole  plaintiff.  On  the  return-day  of  the 
summons,  a  complaint  in  writing  was  presented  in  behalf  of  the  two  plain- 
tiffs, William  J.  and  Anna  Isabel  Lord,  and.  in  the  language  of  the  return, 
"on  motion  of  plaintiffs'  counsel,  the  summons  hereto  annexed  was  amended 
BO  as  to  correspond  with  the  pleadings."  The  defendant,  who  was  not  repr&> 
sented  by  counsel,  does  nut  seem  to  have  objected  to  this  anomnlous  proceed- 
ing, but  answered  orally  by  a  general  denial,  and  plea  of  offset  and  counter^ 
claim,  and  thus,  no  doubt,  gave  consent  to  a  jurisdiction  which,  otherwise, 
the  justice  did  not  possess.  He  omitted,  also,  at  that  time  to  call  for  a 
oenire,  and  thus  waived  his  right  to  a  trial  by  jury,  which  he  asked  for  on 
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tbe  adjonraad  day,  and  wu  met  hj  a  reference  to  a  very  recent  amendment 
to  section  2990  of  the  Code,  which  deprived  him  of  that  right  nnlees  demanded 
at  the  time  of  joining  issue.  On  tbe  Rdjoumed  day  the  defendant  asked  for 
leave  to  withdraw  his  answer,  and  to  interpose  a  demurrer  on  the  ground  of 
toisjoinder  of  parties  plaintift.  This  request  was  aiso  refused,  and  tlie  ruling, 
-althougti  another  reason  was  given  for  it,  was  correct,  because  a  demurrer  on 
tbe  ground  mentioned  la  not  allowed  in  a  justice's  court.  Code  CWil  Proc 
g  29^.  This  complaint  waa  not  demurrable  because  it  sufficiently  stated  a 
«aase  of  action  in  favor  of  both  plaintifFs.  The  dt^fect  of  tbe  case  of  tbe  two 
plaintiffs,  which  appeared  on  the  trial,  did  not  ;ippear  on  tbe  face  of  the  com- 
plaint. That  defect  was  that  tbe  principal,  if  not  the  entire,  cause  of  action 
belonged  to  the  pli4ntifl  William  J.  Lord,  and  tbe  other  plaintiff  had  no  inter- 
•«st  in  it. 

This  action  was  for  damages  by  the  breach  of  the  contract  for  the  letting 
-of  a  farm  by  the  plaintiff  William  J.  to  the  defendant  to  work  on  shares.  Tlw 
two  plaintiffs  were  fauebsnd  and  wife.  They  held  the  title  of  the  term  as 
joint  tenants^  and,  therefore,  as  shown  by  the  opinion  of  the  learned  conntj 
judge,  the  husband  was  entitled  to  the  possession  and  the  rents  and  proflts  of 
(he  land  during  their  joint  lives.  Bertles  v.  ITunan,  92  N.  Y.  152.  Tbe  de- 
fendant's remedy  was  by  a  motion  for  a  nonsuit;  but  such  motion  was  avail- 
Able  only  as  to  the  plaintiff  Anna  laalMl.  '  The  defendant  was  not  entitled  to 
■a  dismissal  of  tbe  complaint  as  to  both  plfUutiffs.  Simar  v.  Canadap,  53  N. 
Y.  298.  His  motion  for  a  nonsuit  was  general,  and  was  denied,  we  mast  as- 
eume.  for  that  reason.  Had  the  motion  been  made  and  granted  as  to  the 
plaintiff  Anna  Isabel,  the  defendant  would  have  had  an  opportunity  to  make 
proof  of  the  offset  or  conntor-clalm,  which  he  had  pleaded  'as  to  the  ottier 
plaintiff.  As  it  was,  no  evidence  wm  given  on  that  subject,  and  the  justice 
rendered  jndgment  for  the  full  amount  claimed  by  the  plaintitfo,  which  was 
to  the  extent  of  hia  Jurisdiction.  It  would  seem  that  in  strictness  none  of  the 
cuttters  80  far  mentioned  afforded  ground  for  the  rev«sal  of  the  justice's 
Judgment;  but  tbey  do  present  a  case  in  which  tbe  defendant,  who,  in  the 
varly  sta^  of  the  action  was  without  professional  advice,  may  have  been 
«ubjected  to  se/ious  injustice  in  the  result.  We  examine,  ther^ore,  the  oh- 
JeoUons  made  by  the  defendant  to  tbe  rec^tion  of  evidence  on  tbe  trial,  and 
«re  of  the  opinion  that  the  judgment  of  the  justice  was  properly  revoraed  for 
«rror  In  that  respect,  which  may  have  affected  tbe  meusurement  of  damages, 
to  the  prejudice  of  the  defendant. 

A  principal  item  of  the  plaintiffs'  damages  consisted,  as  the  evidence  tended 
to  show,  of  a  loss  of  potatoes  by  reason  of  tbe  defendant's  neglect  to  propoiy 
■cultivate  tlie  crop,  and  especially  to  apply  Paris  gieen  to  destroy  the  potato- 
bug.  iTpon  ttiis  branch  ct  the  case  a  witness  was  asked  tbe  effect  €i  omitting 
4ibo  uso  of  the  remedy  mentioned.  His  answer  was  that  when  the  remedy 
was  omitted  bis  potatoes  were  small,  and  when  it  was  applied  he  bad  140 
1>ushels  to  the  acre.  It  does  not  appear  on  what  Boll,  nor  in  what  season,  hia 
-crop  was  raised.  The  defendant  moved  to  have  the  latter  part  of  the  answer 
«tricken  out,  as  not  responsive  to  the  question,  and  as  incompetont.  Tbe 
JustiM  denied  the  moUon,  and  allowed  the  answer  to  stand  as  evtdenee  in  the 
-cue,  and,  so  for  as  appears,  adopted  it  as  fDmlahiug  a  basis  for  tbe  oompn- 
44ition  of  damages.  There  waa  no  other  evidence  in  the  case,  exc^t  a  sweqh 
ing  estimate  of  one  of  the  plafntlfto  on  the  subject  of  the  probable  yield  of 
4he  defendant's  potatoes  if  properly  treated.  The  error  of  ttie  admission,  or 
retention,  of  thia  evidence  was  a  material  one,  and.  under  the  circumstances 
'Of  this  case,  we  regard  it  as  sufficient  to  warrant  tlie  reversfU  of  the  judgmeut 
of  the  justice.  If  the  action  Is  renewed,  some  other  irregularities,  if  not 
rors,  of  proceeding  will  probably  be  avoided,  and  Uie  result  reached  be  more 
clearly  in  aooonJance  with  tbe  merits  of  the  case.  The  judgment  (tf  the  county  j 
«ourt  should  be  affirmed.   All  concur.  ! 
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Walton  d.  Owwin. 


{Supnme  Court,  General  Ttrm,  Firtt  Department.  October  M,  1890.) 

t.  MUsTiR  A.NI)  Sbbtant— Thb  Relation— DiHMiBBUh 

A  oontraot  (or  tiie  employment  of  a  singer  by  an  opera  oompeny  provided  that, 
"in  tbe  eventof  Inoompetency. "  or  of  oontLnnea  UlaesB,  etc,  uie  company  nUght 
oaaoel  the  contract,  and  that  "the  vocal  and  mnsiokl  directors  shall  oe  the  sola 

fndgesofthe  fact  and  extent  of  the  Inoompefeeooy."  Held,  that  bis  dlBmtssalM 
noompeteat  ooold  be  jastifled  only  by  Inoompeteiuiy  appearing  after  the  oontEWt 
was  made. 

&  C0BPORJ,TION&— OmOBBS— LlABILITT  TOB  DbBTS— FjLLSB  KbPORTS. 

The  annual  report  of  a  company,  organized  under  Laws  N.  T.  ISTVi  o.  611,  made 
under  section  18  of  that  act,  whlcn  reonires  sach  a  reiKirt  to  state  "tiie  amount  oS 
capital,  and  the  proportion  aotaally  paid  in,  *  *  *  and  the  names  of  Ita  then 
stockholders, "  named,  as  a  stockholder  to  the  amount  of  $1,000,  a  person  who  was 
not  and  never  had  been  the  owner  of  any  of  the  stock :  and  it  included,  a*  part  of 
a  total  capital  of  $14,800  stated  to  have  been  paid  In,  this  amoantoftl.OOO,  and  also, 

SrobablT  by  error  In  footing  the  Items,  an  aadtttooal  $1,000,  for  which  there  was  no 
>lindation  whatever.  Held,  that  these  statemento  were  not  so  materially  false  aa 
to  renderthe  ol&oers  who  signed  the  report  liable  for  tbe  debts  of  the  oorpomtloo, 
luder  section  21  of  the  act,  imposing  snch  liability  on  all  olDcers  of  such  a  oorpcra- 
Uon  signing  a  report  "false  in  any  material  representation.  ■* 

Appeal  from  circuit  coui-t,  New  York  couaty. 

Action  by  Frank  Walton  against  Parke  Godwin,  one  of  the  directors  of  the 
American  Opera  Company,  limited*  to  recover  from  him  an  alleged  debt  of 
that  company,  on  the  ground  tliat  an  annual  report  of  tbe  company,  signed 
by  bim,  was  false.  The  claim  against  tbe  company  bad  been  assigned  to 
plaintiff  by  one  Henry  Bates,  and  was  for  damages  for  the  discbarge  of  Bates 
from  the  employ  of  tbe  company,  in  violation  of  an  ^reementiMtween  them. 
That  agreement  provided,  under  tlie  heading  "Rule  6,"  that,  "in  tbe  event 
either  of  incompetency,  or  of  such  continued  ilinws.  or  decrease  of  physical  or 
Tocal  faculties,  as  to  prevent  one  from  doing  service  for  a  period  of  more 
than  two  weeks,  tbe  company  may  in  its  discretion  cancel  or  annul  the  con- 
tract with  the  party  in  question,  witbout  beiug  subjected  to  any  claims  for 
damages.  Tbe  vocal  and  musical  directors  shall  be  the  sole  judges  of  the  fact 
and  extent  of  tbe  incompetency  in  applying  this  rule."  Laws  K.  Y.  1875,  c. 
611,  §  18',  requires  every  such  corporation  to  make  annually  a  report,  "which 
shall  state  the  amount  of  capital,  and  the  proportion  actually  paid  in,  the 
amount,  and,  in  general  terms,  tbe  nature  of  its  existing  assets  and  debts,  and 
the  names  ot  Ita  then  stockholders,  *'  etc. ;  and  section  21  provides  that,  "  If  any 
«artiflcate  or  report  made  or  public  notice  given  by  the  officers  of  any  such 
«orp(»ratioD,  shall  be  false  In  any  material  representation,  all  tbe  oOioers  who 
shall  bave  signed  the  same  shall  be  jointly  and  severally  liable  for  all  the  debts 
of  the  corporation  contracted  while  they  are  officers  thereof. "  At  tbe  trial, 
tbe  jury'fOund  a  verdict  for  plaintiff.  From  tbe  Judgment  entered  thereon, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  For 
opinion  on  tbe  propriety  of  certain  Interrogatories  In  tbe  deposition  of  one  of 
defendant's  witnesses,  see  7  N.  Y.  Supp.  926. 

Argued  before  Van  Bbttht,  F.  J.,  and  Bbadt  and  Damibu,  JJ. 

l^elsonBmith,  forappellant.    WUliam  W,  Badger,  for  respondent. 

Daniels,  J.  The  verdict  was  rendered  for  the  sum  of  $4,122.73  against 
the  defendant  as  one  of  the  directors  of  tbe  American  Op«a  Ck>mpany,  lim- 
ited. Theoompany  was  incorporated  under  the  autliority  of  chapter  611  of 
tbe  Laws  of  1875.  On  the  I7tb  day  of  January,  1887,  tbe  annual  report  of 
the  company  was  made,  and  it  was  filed  on  the  20th  of  February,  of  the 
same  year.  This  report  was  signed  by  tho  defendant,  together  with  other 
persons,  and  the  statements  contained  in  it  concerning  the  amount  of  capital 
stock  which  had  been  paid  in,  and  the  names  oi  persons  who  are  stated  to 
baTe  been  stockholders,  were  allied  to  be  untrutfaf  al;  and  it  was  cm  that 
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ground  that  the  plaintifl,  as  tlie  assignee  of  Henry  Bates,  was  permitted  to 
recover  tbe  verdict  upon  which  the  judgment  was  entered.  This  verdict  was 
recovered  for  the  smonnt  found  to  be  owing  to  Henry  Bates  under  acontract 
made  by  tbe  company  with  him  on  or  atwut  the  22d  of  October.  1886.  He 
was  employed  in  the  capacity  of  a  tenor  singer,  at  tite  salary  of  ti25»  weekly. 
He  performed  no  actual  service  in  the  capacity  in  wliich  be  bad  been  employed, 
but  he  was  discliarged  early  in  December,  1886.  The  contract  made  with  him 
was  for  a  season  of  HO  weeks,  commencing  in  November,  1886,  and  it  was 
for  tbe  amount  of  the  daniages  resulting  from  the  refusal  to  perform  tbe 
agreement  on  the  part  of  the  company  that  the  verdict  in  the  action  was  ren- 
dered. It  appeared  in  support  of  the  actif>n  that  the  plaintiff  had  previously 
recovered  a  Judgment  for  the  same  demand  against  the  company  itself,  and 
that  execution  bad  been  issued  upon  the  judgment,  and  returned  unsatisGed, 
The  defendant  resisted  the  action  on  the  ground,  among  others,  that  Bates 
bad  been  discharged  from  the  service  of  tbe  company  by  reason  of  liis  incom- 
petency. And  it  bad  been  agreed  by  the  sixth  rule,  which  was  made  a  part 
of  tbe  contract  of  employment,  that  he  might  he  discharged  In  the  event  that 
he  proved  to  be  an  iucompetent  person.  And  it  was  declared  in  this  rule  that 
"the  vocal  and  musical  directors  shall  be  tbe  sole  Judges  of  the  fatA  and  ex- 
tent of  the  incompetency  in  applying  this  rule."  One  of  the  musical  direct- 
ors was  examined  as  a  witness  upon  the  trial,  and  testitied  that  rehearsals  were 
bad,  in  which  Bates  took  bis  part,  and  that  he  was  determined  to  be  an  in- 
competent peisoti  by  the  musical  directors,  and  for  that  reason  was  dis- 
charged. But  the  accuracy  of  this  statement  was  controverted  upon  the  trial, 
and  Mr.  Bates  himself  testified,  and  so  did  his  wife,  that  the  rebearsals  took 
pliice  prior  to  the  signing  of  the  contract;  and  that  upon  their  completion  h 
was  directed  to  go  and  sign  the  agreement;  and  that  it  was  so  signed  on  the 
25tb,  or  between  that  and  the  27tb  of  October,  1886.  The  evidence  of  the 
plalntift himself  liad  the  like  tendency  to  establish  the  faet  to  be  that  the  re- 
hearsal in  which  Bates  was  engaged  took  place  before  the  making  of  the  agree- 
ment, and  that  there  was  no  examination  or  rehearsal  in  which  he  was  after- 
wards engaged  upon  which  tbe  mnsical  directors  determined  him  to  be  incom- 
petent. On  this  evidence,  the  court  submitted  tbe  question  to  the  jury 
whether  the  Incompetency  of  Biites  was  determined  upon  by  the  musicnt 
directors  for  or  on  account  of  any  incompetency  appearing  in  him  after  the 
signing  of  the  agreement.  If  there  was,  then  the  court  directed  the  jury  that 
they  should  And  a  verdict  in  favor  of  the  defendants;  bnt,  if  the  rehearsals 
took  place  prior  to  the  signing  of  the  contract,  then  it  was  held  that  there  had 
been  no  such  discharge  under  the  agreement  as  would  entitle  the  defendant  to 
a  verdict,  and  these  directions  appear  to  Ik  supported  by  the  agreement  itself, 
and  tbe  rule  made  a  part  of  it,  for  it  cunteniplated  the  fact  tliat  the  incom- 
petency should  be  subsequently  ascertained  or  discovered  to  justify  the  dis- 
missal of  Bates  from  the  service  of  the  company.  This  is  tbe  clear  import 
of  the  agreement  and  tbe  rule,  taken  and  construed  together,  and  tbe  jury 
must  have  Ijeen  satisfied  that  no  incompetency  was  found  in  Mr.  Bates  after 
the  agreement  bad  been  entered  into,  and  that  be  Itad  not  been  discharged 
from  the  service  of  the  company  l)ecause  of  that  fact  In  the  submission  of 
the  case  to  the  jury,  tbe  judge  presiding  at  the  trial  directed  them  that  the  de- 
fendant was  liable,  in  case  they  found  that  Mr.  Bates  had  not  been  dis- 
charged under  the  authority  of  rule  6,  for  the  reason  that  the  report  was  un- 
truthful; and  to  that  an  exception  was  taken  on  behalf  of  the  defendant.  In 
support  of  the  action,  it  was  alleged  that  tbe  report  untruthfully  stated  that 
•148,600  of  the  capital  stock  had  been  actually  paid  in,  and  that  tbe  several 
ponons  who  were  named  as  stockholders  were  not  the  owners  of  any  stock  of 
the  corporaticm.  These  were  matters  which  section  18  of  chapter  611  of  tlie 
Laws  of  187S  required  to  be  stated  in  tlie  report.  Ttiatsectdon  required  a  m- 
uort  which  should  state  the  amount  of  capital,  "and  the  proportion  Hctualiy 
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paid  In  *  •  *  and  the  names  of  Its  then  existing  stockholders."  And 
it  was  proved  upon  the  trial  that  Henry  Seltgman.  who  was  nanipd  in  the  re- 
port as  one  of  tlie  stockholders,  was  not,  and  never  had  been,  the  owner  of 
stock  in  this  corporation.  It  was  also  shown  that  the  report  was  made  upon 
the  basis  that  Seligman  was  one  of  the  owners  of  stock  in  this  company,  while 
it  appeared  from  the  testimony  of  Clifford  D.  Jaffray,  who  was  at  first  the 
book-keeper  and  afterwards  the  paymaster  of  the  company,  that  Mr.  Sellg- 
mftn  never  became  the  owner  of  stock  fn  the  company;  that  a  certlQcate 
of  stock  was  sent  to  him.  which  he  declined  and  returned.  His  certif- 
icate included  10  shares  of  stock  amounting  to  the  sum,  as  it  la  to  be  in- 
ferix-d  from  the  case,  of  $1,000;  and  it  was  proved  that  this  amount,  as  well 
as  an  additional  91,000,  for  which  there  was  no  foundation  whatever,  were 
included  in  the  report  as  part  of  tlie  capital  of  the  company  which  had  been 
paid  in.  Evidence  was  also  given  to  the  effect  that  other  persona  named  In 
tlie  report  as  stockholders  in  the  company  were  not  the  owners  of  the  stock 
cliarged  to  them;  but.  as  to  these  persons,  the  books  of  the  company  were 
produced  stating  them  to  be  the  owners  of  the  elook,  which  it  was  asserted 
had  been  issued  to  them;  and  the  secretary  of  the  company,  in  vuifylng  the 
report,  appears  to  have  included  these  persons  as  the  owners  of  stock  in  ttie 
coiiipuny.  This  report,  as  well  as  the  books  produced  and  read  in  evidence, 
tended  to  establish  the  faet  that,  as  to  these  other  pei-soiu,  they  were  the  own- 
era  of  the  shares  appeuing  in  their  names;  and,  as  they  were  interested  In 
maintaining  that  they  were  not  the  owners  of  such  shares,  and  their  denials 
were  in  condict  with  this  other  evidence,  the  court  could  not  direct  a  verdict 
upon  the  testimony  given  by  them  to  this  effect.  But,  If  it  had  been  im- 
portant to  ascertain  whether  they  were  the  owners  of  the  shares  mpearing 
In  their  name,  tliut  t&ct  should  have  been  submitted  to  the  jury.  But  as  to 
Mr.  Seligman  there  was  not  only  his  own  testimony  that  be  was  not  the  owner 
of  stock  in  the  company,  but,  f  n  addition  to  that,  the  evidence  of  Mr.  Jaffray, 
who  was  entirely  disinterested,  and  It  did  not  appear  on  the  books  of  the  com- 
pany that  this  person  was  the  owner  of  any  of  its  stock. 

By  section  21  of  chapter  611  of  the  Laws  of  1875,  it  hasbem  provided  that. 
If  any  certificate  or  report  made,  or  public  notice  given  bv  the  CMfflcers  of  snch 
a  corporation  shall  be  false,  in  nny  material  representation,  all  the  officers 
wbo  have  signed  the  same  shall  be  jointly  and  severally  liable  for  all  the  debts 
of  the  corporation  contracted  while  they  are  oSlcers  thereof,  and  by  the  pre- 
ceding section  18  the  amount  of  the  capital  actually  paid  in,  and  the  names 
ot  the  persons  who  are  stockholders  at  the  time  when  the  report  shall  be 
maile,  are  required  to  be  truthfully  stated  in  it.  But,  from  the  evidence 
which  was  given  at  the  trial,  It  could  only  be  assumed  by  the  couH  that  the 
report  was  untruthful,  to  the  extent  of  the  sum  of  91,000,  In  stating  the 
amount  of  capital  actually  paid  in,  and  the  further  sum  of  $1,000  represented 
to  be  the  proceeds  of  the  shares  issued  to  St-ligman.  And,  as  to  this  first 
$1,000,  there  wiis  evidence  tending  to  show  it  bad  probably  resulted  from  an 
error  In  the  footing  of  the  Items,  and  that  Mr.  Seligman  was  not  the  owner 
of  stock  in  the  company  was  a  fact  appearing  beyond  ground  of  controversy. 
And  as  the  case  was  tried,  it  is  upon  these  two  facts  that  the  liability  of  the 
defendant  must  be  maintained.  If  it  is  maintained  at  all.  And  It  accordingly, 
under  section  21  of  the  act,  depends  upon  the  question  whether  these  state- 
ments  were  materially  false  representations.  The  law  has  not  defined  what 
shall  or  shall  not  be  material  representiitions  in  the  report,  but  that  must  be 
determined  from  the  consideration  of  the  act,  and  the  nature  and  object 
of  the  report  itself.  It  has  evidently  been  required  as  Information  to  the  pub- 
lic ooncerning  the  financial  condition  and  responsibility  of  the  corporation. 
This  information  is  intended  as  a  security  to  persons  dealing  with  the  com- 
pany, and  whatever  would  materially  affect  their  judgment  in  their  dealings 
should  be  regarded  as  a  material  representation  tn  the  report  itself;  but,  if  a 
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report  proves  to  be  untruthful  In  tepreaentatlons  which  would  have  no  effect 
whatever  upon  the  judgment  or  conduct  of  persons  dealing  with  the  corpora- 
lion,  such  representatiutts  could  not  be  consistently  held  to  be  mnteria).  And 
it  must  be  hy  this  criterion  that  the  question  of  the  liability  of  the  persons 
signing  the  report  should  be  determined;  for,  if  it  contains  untruthful  stnte- 
ments,  and  those  statements  appear  to  be  so  entirely  unimportant  that  they 
would  not  affect,  in  the  least  degree,  the  credit  of  the  company,  or  the  conduct 
of  persons  dealing  with  it*  then  they  cannot  legally  be  held  to  be  material 
misrepresentations.  And  such  was  the  fact  as  to  the  representations  con- 
cerning the  amount  of  the  capital  stock  of  this  corporation  which  had  been 
paid  in,  and  the  statement  that  Mr.  Seligman  was  one  of  its  stockholders. 
These  statements  were  unfounded  to  the  extent  only  of  $2,000.  leaving,  as 
the  jury  might  have  found,  the  fact  to  be  upon  the  evidence  that  $146,600  of 
the  capital  stock  of  the  company  had  been  paid  in.  And  there  is  no  reason 
for  concluding  that  this  amount  would  not  as  well,  or  completely,  have  main- 
tained the  credit  and  standing  of  the  company,  as  would  the  amount  of  $148,- 
600.  This  slight  discrepancy  or  difference  would  have  no  effect  whatever 
upon  the  connection  or  dealings  of  creditors  with  the  corporation;  and.  for 
that  reason,  these  statements  could  not  be  assumed  to  be,  as  they  appear  to 
have  been  in  the  charge  of  the  court,  materially  false  statements,  rendering 
the  officers  who  signed  the  report  liable  for  its  debts.  There  was  a  probabil- 
ity, certainly,  arising  from  the  other  evidence  in  the  case,  that  the  amount 
actually  paid  in  was  considerably  less,  but  that  probability  was  not  so  well 
maintained  as  to  entitle  the  court  to  assume  the  fact  to  he  established  by  the 
evidence.  But  that  part  of  the  case  should  have  been  submitted  to  tlie  jury. 
The  evidence  as  to  it  was  by  no  means  conclusive,  and  they  might,  on  that 
evidence,  have  found  in  favor  of  the  defendant.  There  was  evidence  that  the 
names  of  persons  had  been  omitted  who  were  the  owners  of  stock  in  the  com- 
pany, but  this  omission  by  no  possibility  could  have  prejudiced  the  public  or 
persons  dealing  with  the  company  itself.  It  would  have  a  tendency  to  re- 
duce its  credit  instead  of  increasing  it,  which  would  work  no  injury  whatever 
to  persons  in  their  dealings  with  the  company;  and  for  that  reason  the  omis- 
sion could  not  he  material.  Other  important  questions  have  been  presented 
by  the  evidence  given  upon  the  trial,  but  it  is  not  necessary,  at  the  present 
time,  to  consider  whether  the  rulings  made  concerning  them  are  capable  of 
being  sustained  or  not.  For,  as  to  this  part  of  the  case  which  has  been  con- 
sidered, the  court  erroneously  decidbd  that  the  defendant  was  liable  in  case 
Ur.  Bates  had  been  discharged  from  the  service  of  the  company,  because 
of  incompetency  after  the  making  of  the  agreement  Itself.  The  judgment 
and  order  should  be  revened,  and  a  new  trial  ordered*  with  costs  to  %b»  de- 
fendant to  abide  the  ovoit.  All  concur. 


Bixn  «.  Mayor,  Bto..  or  TEm  Orrr  or  TSTmw  Yobx. 

{Supnme  Court,  Oeneral  Term,  Ftrrt  Department.  Ootober  S4, 1800.) 

Bmwi III  BoMinr— Remedies  of  Pbofebtt  Owkbbs. 

By  LawB  N.  Y.  1834,  a  633,  providing  for  the  appotntment  of  oommiuionen  to 
estimate  the  damafres  to  owners  of  lands  takea  for  Pelbara  Bay  paric,  on  the  floal 
•onflrmatioQ  of  their  report,  thetitlein  feetosuchlaudsis  tovestinthadtyof  Hew 
York,  and  the  city  Is  required,  within  four  months-  thereafter,  to  pay  the  amounts 
awarded  to  such  owners,  in  default  whereof  they  may  sue  for  the  aame.  The  final 
order  oonflrming  the  commissioners'  report  required  such  owners  to  ezeoato  to  the 
•Ity,  on  payment  of  the  awards,  qaitolaim  deeds  of  their  lands.  Heldy  that  an 
owner  refusing  to  give  suoh  a  deed  could  not  sue  for  the  amouot  awarded  to  him : 
the  requirement  wa*  a  proper  one,  and,  If  erroneoaa,  tbiB  leoady  was  by  upeai 
from  the  order. 


Appeal  from  circuit  court,  Xew  York  coanty. 

Action  by  Julia  L.  Ellis  against  the  mayor,  aldermen,  and  commonaUy  of 
tb*  city  of  New  York,  to  recover  the  amounts  awarded  to  plaintiff  as  damages 
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Itor  the  taking  of  her  lands  for  Pelham  Baj  park  for  the  use  of  that  olty. 
LawB  X.  Y.  1884,  c.  522,  under  which  the  lands  were  so  taken,  provided  by 
section  2,  that,  on  the  final  confirmation  of  the  report  of  the  commissioners 
appointed  to  estimate  suob  damages,  the  city  "shall  become  and  be  seized  In 
fee  of  all  the  said  lands  laid  out  for  the  said  park  and  parltwaya;'*  and.  by 
section  4,  that  the  city  "shall  within  four  calendar  months  after  the  confir- 
mation of  the  said  report,  pay  to  the  parties  entitled  thereto,  the  respective 
sum  or  sums  so  estimated  and  reported  in  their  favor  respectively,  and  In  do* 
fault  thereof  said  persons  or  parties  respectively,  his,  her,  or  their  respective 
heirs,  executors,  administrators,  successors  or  assigns,  may  sue  for  and  re- 
cover the  same."  A  demurrer  by  plalntiCF  to  a  defense  in  the  answer  was, 
on  bearing,  overruled:  and.  on  trial  of  the  Issnee  of  fact,  the  complaint  was 
dismissed.  From  the  judgment  dismissing  the  complaint,  and  from  the 
interlocutory  judgment  overruling  the  demurrer,  plalntift  appeals. 

Argued  before  Yak  Brunt,?.  J.,  and  Brady  and  Daniels,  JJ. 

John  Berrjit  for  appellant.  WUliam  H.  Clarke^  Corp.  Ck>un8e],  for  re- 
■pondent. 

Daniels,  J.  The  action  was  brought  to  recover  the  amount  of  awards 
made  to  the  plaintift  by  the  commissiouers  of  estimate,  appointed  and  acting 
under  chapter  522  of  Laws  of  1884,  for  lands  owned  by  her,  and  included 
within  the  bounds  of  Felham  Bay  park.  When  the  report  of  the  commis- 
Bioners  was  confirmed,  it  was  further  directed  by  the  court  confirming  It  as 
follows:  "And  It  Is  hereby  further  ordered  that,  whenever  the  awards  are 
paid  to  the  owner  or  owners,  person  or  persons,  adjudged  by  said  report  to 
be  entitled  thereto,  except  where  the  owner  or  owners,  person  or  persons,  in- 
terested therein  shall  be  under  the  age  of  21  years,  non  compos  mmtUi,  or 
otbcrwise  legally  diaqnallfled  or  Incapable  to  execute  a  conveyance,  the  said 
owner  or  owners,  person  or  persons,  interested  therein  Bhall  execute  and  de> 
liver  to  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  Tork  a 
quitclaim  deed  or  deeds  of  bis  or  her  said  lands  and  premises  so  taken  In  this 
proceeding;  said  deeds  to  be  drawn  by  the  counsel  to  the  corporation."  The 
plaintiff  declined  to  oomply  with  this  order  of  tbe  court,  and  she  applied  by 
motion  to  strike  it  out.  fiat  that  was  refused,  **for  the  reason  that  if  any 
such  rights  as  claimed  by  said  Julia  L.  Ellis  remain  after  condemnation  at 
tbe  lands  for  the  new  parks  In  the  proceeding,  the  valuations  are  excessive, 
and  Uie  award  should  be  sent  back  for  revision,  and  tbe  moving  party  should 
ndt  be  pdd  the  full  value  of  her  fee  in  her  lands  condemned,  and  at  the  same 
time  be  permitted  to  refuse  to  givequttdaim  deed  or  deeds  thereof  to  the  city; 
and  it  is  further  ordered  that,  if  the  said  Julia  L.  Ellis  prefers  to  have  tbe 
said  report  sent  back  for  revision  as  to  the  award  made  to  her  rather  than  to 
give  the  quitclaim  de6d  required  by  the  said  order  of  the  12th  of  December, 
1888.  upon  two  days'  notice  to  the  counsel  to  the  oorporatiun  she  may  move 
forsucli  an  order,"  And  no  further  action  was  taken  In  her  behalf,  beyond 
the  fact  of  demanding  payment  of  the  awards  prior  to  the  commencement  of 
this  action  for  their  recovery;  and  the  complaint  was  dismissed,  as  her  de- 
murrer had  previously  been  overruled,  because  of  her  refusal  to  comply  with 
the  order  in  controversy  or  to  accept  the  modification  finally  made  as  tbe  re- 
sult of  her  motion  to  vacate  It. 

The  law  under  which  the  plaintiffs  land  has  been  taken  has  provided  for 
vesting  the  title  In  the  city  on  tbe  confirmation  of  the  final  report  of  tbe 
commissioners,  and  for  the  payment  of  the  sums  estimated  and  reported  by 
the  commissioners,  to  the  patties  respectively  entitled  thereto,  within  four 
months  after  the  confirmation  of  the  report.  But  neither  this  law  nor  either 
of  tbe  authorities  cited  to  support  the  appeals  have  forbidden  the  further  re- 
quirement added  to  the  order  of  confirmation,  In  this  instance.  The  object 
tfae  pioceadingi  were  designed  to  secure  was  tbe  acquiBltlon  of  a  complete 
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title  to  tlie  property,  by  tbe  city  of  New  Tork.  and  this  order  wu  no  more 
than  a  salutary  precaution  adopted  tor  tliat  end.  It  imposed  no  hardsliip 
upon,  and  in  no  way  tended  to  prejudice  the  rights  of,  tbe  claimants  of  the 
money  awarded,  for  all  that  was  exacted  was  a  quitclaim  deed;  and  socb  a 
deed  would  do  no  more  than  avoid  any  possible  defects  or  irregiiluities  In  the 
proceedings,  and  secure  to  the  city  a  complete  record  title  to  the  lands.  It 
waa  neither  a  bardsliip  nor  inconvenience  to  require  its  execution  and  delivery 
before  the  payment  of  tbe  mon^;  and  if  It  was  not  a  wise  precaution  to  de- 
mand it,  tbe  manner  provided  for  oorrecting  the  error  is  that  ot  an  appeal, 
and  nut  by  way  of  resistance  to  it  In  an  action  to  recover  the  awards.  The 
court  had  Jurisdiction  of  the  8nbject*matter  ot  tbe  proceeding,  and  of  the 
parties  to  it,  as  all  the  owners  of  land  taken  were;  and,  in  making  the  order, 
it  acted  judicially,  and  so  it  did  in  the  oonsidenitdon  afterwards  devoted  to  it, 
in  the  decision  of  the  plaintiff's  motion  to  vacate  it;  and  if  its  power  to  make 
the  order  was  Intended  to  be  further  questioned,  it  should  have  been  d<me 
by  an  appeal.  That  was  held  to  be  the  remedy  In  Uorrit  v.  Ma^,  Bte.,  8 
N.  Y.  Supp.  768,  where  tiie  order  Itself  was  eonstUered  to  be  unwarranted. 
That  remedy  the  plaintift  declined  to  pursue,  and  endeavored  to  avoid  the 
order  oollaterally,  which  <an  only  be  successful  when  there  is  a  complete  ab> 
sence  of  Jurisdiction,  either  of  the  party  or  tbe  subject-matter,  or  both.  The 
interlocutory  judgment  overruling  the  demurrer,  and  the  judgment  finally  db- 
misstng  the  complaint,  seem  to  have  been  right,  and  they  should  be  affirmed. 
All  concur. 


(Sujwwne  Court,  General  Tsrm,  First  DqNsrtnwnfc  October  M,  UMk.) 

1.  BXXOTJTOIIS  Ain>  ADUHUTBATOBS  — AllOWAKOI  AKD  PaTHBHT  OV  CunCS— ItDtTTA' 
TIOS. 

On  aa  ftooonntlsg  by  an  ezecntor  upon  his  owd  petition,  I47ean  after  Us  ^qwint- 
ment,  there  having  been  no  previous  Judicial  settlement,  he  presented  demands  in 
his  own  favor,  acorainv  durioK  the  life-time  of  tbe  testator.  Held  that,  under  Code 
Civil  Proo.  N.  Y.  %  2740,  whioH  suspends  the  mnning  of  the  statute  of  limltatkus 
against  a  debt  dne  from  a  decedent  to  Ms  executor  until  ttieflfatJiidloIalaatUeaieiit 
of  the  latter's  aoooout,  such  demands  were  not  barred. 

I.  Bun— ACOODHT  SUTBD— EVIDKKGB. 

On  a  settlement  of  acconnts  a  statement  of- the  result,  subsorlbed  by  the  parttei^ 
showed  a  balance  of  a  certain  sum  in  favor  of  one  of  them,  "carried  to  the  new  ac- 
count, commencing"  at  a  specified  date.  Beld,  that  such  statement  in  writing, 
without  the  productloa  of  tbe  new  aoeount,  was  sufQ<dent  proof  of  tbe  balanos 
stated  as  a  <daim  airalnst  tbe  estate  of  the  debtor  after  bis  deceaae. 

8.  Same— NlooTiABLB  IssTBTrinNTS— Coniidebatioit — Bvroavoa. 

One  claiming  against  the  estate  of  a  decedent  a  balance  on  an  aooount  stated  with 
the  latter  to  a  certain  date  also  presented  a  cl^m  on  a  note  subsequently  made  and 
delivered  to  him  by  the  decedent  Held,  that  tbe  presumption  that  the  note  ooa- 
tained  the  entire  debt  owing  to  him  at  Its  date  was  removed  by  proof  that  It  was 
given  for  a  speoial  servloe  in  saving  certain  designated  proper^. 

&  Tbstambbtabt  Fowbbs— Salb  or  Iiaitd  to  Pat  Dots. 

Testatrix  bequeathed  most  of  her  personal  estate  to  her  daughter,  and  dlraotad 

her  debts  not  secured  by  mortgage,  legacies,  and  funeral  and  testamentuy  expenses, 
to  be  paid  out  of  her  property,  not  distinguishing  personal  from  real  property ;  and 
she  gave  her  executor  power  to  sell  her  real  estate  In  terms  broad  enough  to  an- 
thorfze  such  sale  for  any  purpose  connected  with  tbe  necessary  manuement  of  her 
•state.  The  personal  property  not  bequeathed  to  ber  daughter  waa  Insufflcdent  to 

Say  her  debts.   HeUL,  that  tbe  executor  was  authorized  to  sell  real  estate  to  par 
Bbts,  and  tbat  tbe  proceeds  of  such  sales  were  applicable  In  pajynwat  Of  demaads 
In  favor  of  tbe  executor  as  well  as  any  other  debts  of  testatrix. 

Appeal  from  surrogate's  court,  New  York  county. 

Petition  by  George  A.  Powers,  executor  of  Sarah  Macomber,  deceased,  foe 
a  judicial  settlement  of  his  accounts.   From  the  final  decree  thereon  Mary  jU 


O'Flynn,  one  of  the  beneficiaries  under  the  will,  appeals. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels.  JJ. 


In  »  POWBBS. 
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WUliam  /.  ffaynor»  for  appellant.  Ingraham  eft  AJtm,  (Bdtoard  B. 
Sprague,  of  counsel,)  tor  respondent. 

DAHIBL8,  J.  Letters  testamentary  were  Issued  on  the  estate  to  the  execu- 
tor on  the  10th  day  of  April,  1873.  But  his  petition  for  the  settlement  of  his 
accounts  was  not  preseDled  before  the  latter  part  of  September,  1887.  The 
accuuula,  as  they  were  made  out,  were  objected  to  by  the  appellant  Mary  L. 
O'Flynn.  who  was  eutitled  to  one-fifteenth  of  the  estate  of  the  testatrix. 
There  were  )io  creditors  who  had  not  been  paid  except  the  executor  himself, 
and  the  other  persons  interested  in  the  estate  under  the  will  wnsented  to  the 
■ettleiiient  or  the  accounts  as  that  has  been  made  by  the  decree.  The  execu- 
tor presented  two  demands  in  his  own  fuvor  as  debts  accruing  to  him  in  the 
life-lime  of  the  testatrix,  who  departed  this  life  on  the  5th  of  April,  1873. 
The  allowance  of  Uiese  demands  was  resisted  on  the  ground  that  they  had  be- 
come barred  by  the  statute  of  limitations.  But  prior  to  this  settlement  no 
judicial  settlement  of  the  accounts  of  the  executor  had  ever  taken  place.  And 
by  section  2740  of  the  Code  of  Civil  Procedure  it  has  been  declared  that  from 
tlie  death  of  the  det-edent  until  the  first  judicial  settlement  of  the  account  of 
his  executors  or  administrator  the  running  of  tlie  statute  of  limitutions  against 
a  debt  due  from  the  decedent  to  the  accounting  party,  or  any  other  cause  of 
action  in  favor  of  the  latter  against  the  decedent  is  suspended,  unless  tlie  ac- 
counting party  was  appointed  upon  the  revocation  of  former  U  tters  issued  to 
another  person,  in  wliich  case  the  running  is  so  suspended  from  the  issuing 
of  letters  to  him  until  the  first  judicial  settlement  of  Us  accounts.  This  sec- 
tion is  very  plainly  expressed.  It  has  not  made  the  suspension  of  the  statute 
of  limitations  dependent  upon  any  active  diligence  on  the  part  of  the  executor 
in  the  settlement  of  his  accounts,  or  upon  any  obligation  to  take  proceedings 
for  their  settlement  within  any  specific  or  assignable  period.  Hut  it  has  ex- 
tended the  suspension  unqualitteiJly  until  the  first  judicial  settlement.  And 
where  that  bus  not  been  accelerHted  by  creditors,  legatees,  or  next  of  kin,  as 
it  may  be  after  the  expiriition  uf  one  year,  the  time  when  It  shall  take  place 
has  necessarily  been  assigned  to  the  volition  of  the  accounting  party.  Tlie 
law  has  been  in  that  manner  expressed  and  enacted,  and  the  courts  are  re- 
quired to  enforce  It  so  hs  to  effectuate  its  very  evident  intention;  and  that 
required  this  objection  to  be  overruled,  as  it  was,  hath  by  the  referee  and  the 
surrogate,  when  he  confirmed  the  report.  The  executor  had  improved  and 
managed  the  estate  of  the  testatrix  during  the  latter  part  of  her  life,  under  a 
very  general  power  of  attorney  executed  and  delivered  to  htm  by  her.  And 
for  several  years  they  had  made  yearly  settlements,  ascertaining  and  stating 
the  balance  from  time  to  time  owing  to  him,  and  these  were  authenticated  by 
her  signature.  Sucit  a  settlement  took  place  in  the  year  preceding  the  decease 
of  the  testatrix,  and  this  statement  of  its  result  was  sulwcribed  by  these  per- 
sons: "All  accounts  hereinbefore  contained  having  been  examined,  approved 
of,  passed,  and  settled  on  this  day,  we  release  and  discharge  each  other  of  and 
from  all  further  examination  of  said  accounts,  the  vouchers  and  charges  hav- 
ing been  found  correct,  leaving  a  balance  in  favor  of  George  A.  Powers  of 
thirty-seven  thousand  six  hundred  and  thirty-three  (>6-lU0  (637,633.66)  dol- 
lars, which  is  carried  to  the  new  account,  commencing  May  1st,  1872,  and  is 
to  draw  interest  from  date.  Sabah  Magoubiciu  George  A.  Powers.  Wit- 
ness: J.  H.  KuHLKE.  Francis  D.  Morris."  The  balance  mentioned  in 
this  statement,  with  the  interest  which  had  accrued  upon  it,  was  presented 
by  the  executor  as  a  demand  in  his  favor  against  the  estate,  and  it  was  al- 
lowed liim  in  the  settlement  sanctioned  by  the  decree.  The  proof  in  this 
manner  made  was  objected  to  as  insufficient  to  justify  the  allowance  of  the 
demand,  for  the  reason  that  the  book  to  which  the  admitted  balance  was  stated 
to  have  been  carried  was  not  produced  by  the  executor.  But  there  was  no 
evidenoe  that  anything  was  contained  in  that  book  more  than  was  staled  in 
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tlilB  instmmeBt,  and  that  was  that  the  amount  alone  had  been  carried  to  tiut 
book ;  and  the  absence  of  that  entry  in  no  leapeot  reduoed  the  force  cx  elEMt 
of  this  admiffilon  of  indebtedness.  It  was  an  abscdute  stiUement  of  a  fixed 
und  ascertained  balance,  eroitlng  a  legid  obligation  for  the  payment  of  the 
ttmoiint  against  the  testatrix  and  her  estate;  and  It  was  preceded  by  the  state- 
ment tliat  the  bool^  containing  it  began  May  1. 1871i  and  ended  with.  ApriU 
lt}72.  The  statement  was  in  no  respect  impeached,  but  it  aiqwaied  to  l» 
thoroughly  reliable,  and  it  sustained  Uie  allowance  made  on  the  fiiith  of  it  for 
this  balance  and  its  accrued  interest.  The  testatrix,  on  the  11th  of  Decemtier, 
1872,  made  and  Uellvered  to  her  son-in-law.  wbo  was  this  executor,  herproift* 
issoiy  note  for  the  sum  of  $25,000,  payable  one  year  after  date,  with  interest, 
and  ttiat  amount,  with  interest,  was  also  lUlowed  tu  him  by  the  surrogate.  A 
presumption  did  arise  from  the  making  and  delivery  of  the  note  that  it  oon- 
tained  the  entire  debt  owing  at  its  date  to  the  person  to  whom  It  was  given. 
Bat  this  was  removed  by  the  testimony  of  the  witness,  who  was  prasent  when 
the  note  was  given,  and  wlw  stated  that  when  the  testatrix  signed  and  banded 
the  note  to  her  attorn^  she  said,  **Here,  Oewge,  I  give  yon  this  as  part 
payment  for  what  you  have  done  for  me  in  saving  that  Brooklyn  property." 
The  correctness  of  this  testimony  was  not  disturbed  hy  the  further  examina- 
tion of  the  witness,  neitbw  was  any  taat,  or  other  evidence,  brought  into  the 
case,  wtaich  tended  to  sul^t  It  to  discredit;  and  as  the  referee  who  had  the 
the  witness  befbre  him  was  favorably  imjweaaed  by  this  testimony,  it  cannot 
be  disregarded  upon  this  appeal,  but  it  should  be  accepted  as  sufficient  proof 
that  the  note  had  been  given  for  a  different  demand  from  those  Included  ia 
the  preceding,  settlement.  And  that  deprived  the  preeumptlon  arising  upoa 
the  form  of  the  note,  thst  It  was  given  for  the  balance  then  tmpaid,  of  its  ^- 
fect  as  evidence  \n  the  ease.  The  proof  was  that  it  had  not  been  so  givm, 
but  that  it  was  to  compensate  tbe  person  receiving  it  for  a  special  swTioe  in 
saving  a  designated  parcel  of  Brooklyn  property. 

The  testatrix  bequeathed  the  most  of  her  personal  estate  to  her  daughter, 
who  was  the  wife  of  her  executor,  and  directed  her  debts  not  secured  by  m<»rt- 
gage,  legacies,  funeral  and  testamentary  expenses,  to  be  paid  out  of  berprop- 
erty  without  diatingulBblng  the  personal  from  the  twI  property.  She  tdendt^ 
both  descriptions  of  property  together  for  this  object,  and  thereby  rendered 
her  debts  payable  out  of  her  real  estate,  so  for,  at  least,  as  her  personal  es- 
tate should  prove  insufflcientfor  theirpaymenfc.  Hall  v.  Thompgon^  23  Hun, 
334.  And  that  subjected  It  to  the  power  vested  -by  tbe  will  in  the  executor, 
at  any  time  before  the  final  division  and  settlement  of  the  estate,  and  when* 
ever  he  should  think  proper  so  to  do,  either  for  the  purpose  of  paying  off  in^ 
enmbrances,  or  for  protecting  the  real  estate,  or  of  more  equitably  or  oon- 
venlently  dividing  it,  or  for  any  other  purpose  which  in  his  dlsoetion  miglu 
render  it  advisable,  **to  sell  and  convey,  or  to  mortgage  any  put  or  parts, 
portion  or  portions,  share  or  shares,  of  her  real  estate,  except  tbe  plot  oc 
plots  owned  by  her  in  Greenwood  cemetery.  This  power  was  so  broadly 
given  as  to  authorize  a  sale  for  any  object  connected  with  and  forming  part 
of  the  necessary  management  of  her  estate,  and  therefore  included  tbe  au- 
thority to  make  sales  for  the  payment  of  debts  in  case  the  personal  estate  left 
subject  to  the  disposal  of  the  executor  was  not  sufficient  to  pay  them.  That 
this  was  within  the  Intention  of  the  testatrix  admits  of  nosubstaoUalgruund 
of  doubt.  Her  debts,  aside  from  what  was  owing  to  the  executor,  and  for 
funeral  and  testamentary  expenses,  the  amount  of  which  do  not  clearly  ap- 
pear, were,  with  interest  upon  them,  the  sum  of  66,574.92,  and  her  personal 
estate,  not  bequeathed  by  the  will  to  her  surviving  daughter,  amounted  to  no 
more  than  91.519.  This  deficiency  created  the  necessity  for  the  sale  of  real 
estate  by  the  executor  to  obtain  money  for  the  payment  of  debts,  funeral 
and  testamentary  expenses;  and  sales  were  from  Ume  to  time  made  by  him 
which  may  reasonably  be  inferred  to  tiave  taken  plaee  to  sai^dy  Vbta  neoes- 
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sitj.  These  sales  produced  the  sum  of  $10,650,  which  was  included  as  an  item 
in  the  settled  accounts  of  the  executor.  But  it  has  been  objected  on  the  part 
of  the  contestant  tliat  this  slioutd  not  hiive  been  permitted,  and  the  objection 
would  have  been  well  fuumled,  so  far  aa  anj  residue  remained  after  paying 
the  debts,  if  these  two  demands  had  not  been  tlien  maintained  In  favor  of  tlie 
executor.  But  they  were,  and  those  proceeds  then  remained  as  applicable 
to  them  as  to  any  other  debt  owing  by  the  testatrix  at  the  time  of  herdecease. 
The  residue  which  had  been  realized  by  him  from  otlier  sources  was  far  below 
the  amount  owing  to  liimself,  and  to  m:ike  it  up  in  part,  as  he  does  not  ap- 
pear to  have  employed  the  power  for  his  own  benefit,  it  was  lej^ally  right  to 
apply  the  remaining  proceeds  to  Uie  partial  payment  of  the  demands  which 
had  been  established  in  his  own  favor;  for  when  they  had  been  proven,  they 
were  as  completely  payable  out  of  the  real  estate  as  any  other  debts  were  which 
the  testatrix  left  unpaid.  The  other  objections  made  to  the  use  of  the  power 
of  sale  by  the  executor  are  disposed  of  by  the  construction  given  to  so  much 
of  the  will  as  created  the  power,  and  provided  for  the  payment  of  debts,  fu- 
neral and  testiimentary  expenses,  out  of  the  property  of  the  estate.  They  ac- 
cordingly do  not  require  any  special  or  further  consideration.  The  substan- 
tial controversy  has  been  diiected  to  these  three  subjects,  and,  as  the  decree 
seema  to  be  right  in  the  disposition  it  has  made  of  them,  it  should  be  afiBimedr 
with  ooBta.   All  ooDcur, 


Oaskell  et  al.  i>.  Beabd  et  al. 
{Suprtme  Court,  Omeral  Terrot  First  Department.  October  24,  1890l) 

1.  MlCHAKIOa'  LiBltS — Who  mat  Cl.AtM — CORPOIUTIOlfB. 

Under  the  provlaiona  of  the  New  York  City  consoUdatloo  aot  (Laws  N.  T.  1882,  o. 
410,  S 1834,)  giving  to  "any  person  or  persons  who  shall  hereafter,  as  lahorer,  mechanic, 
merchant,  or  trader,  **  penorm  labor  or  furnish  material  towards  the  performance 
or  completion  of  any  contract  with  the  oitr,  a  Uen  for  the  value  of  saoh  labor  or  ma- 
terials upon  money  in  the  control  of  the  oity,  due  or  growing  due  under  such  coo- 
tnwst,  a  corporaUoa  magr  be  enUtled  to  such  a  lien  for  materials  furnished  a>  well  as 
a  natural  person. 
S.  SaMB— PROCeEDIITGS  TO  FntFBOT— STATBionrr. 

The  statute  giving  a  lien  for  labor  or  materials  fnrolsbeid  In  the  performanoe  of 
work  under  contract  with  s  dtj  required  Qotices  of  the  claim,  verified  by  oath  or 
afflrm^on,  to  be  filed,  stating,  besides  other  things,  "Uie  amount  of  the  demand, 
after  dedncting  all  just  credits  and  oftsetB. "  Laws  a.  T.  1S33,  a  410,  S182B.  Suoh  a 
notice  olaimea  the  inm  of  $4,716.60.  while  the  amount  sustained  by  evidence  in  aa 
aotion  to  enforce  the  lien  was  only  94,231.83.  The  overcharge  was  the  result  of  a 
mistake.  Another  such  notice  included  articles  not  used  in  the  work  In  respect 
of  which  the  Uen  was  claimed,  this  arising  from  erroneous  advice  of  counsel.  Held 
that,  no  fraudulent  augmentation  of  the  debt  beine  shown,  the  liens  might  be  iw- 
tained  for  the  amoaata  jusUy  doe.  QoesUonlng  Morgan  t.  Taylor,  6  K.  T.  Supp^ 
MIX 

Appeal  firom  Judgment  on  report  of  referee. 

Actions  by  WiUlam  Gaskell,  William  F.  Greenlie,  and  Andrew  A.  Brem- 
ner,  and  by  William  H.  Beard  and  Giiarles  JS.  Kimpland,  against  Duncan  A. 
Qilliea  and  others,  to  foreclose  liens  for  materials  supplied  to  Gillies  for  work 
done  by  bim  under  a  contract  with  the  city  of  New  -York.  The  actions  were 
consolidated,  and  tried  before  a  referee,  who  found  that  the  Hilton  Timber  A 
Lumber  Company,  one  of  the  defendants,  which  bad  Sled  a  similar  lien,  was 
entitled  to  be  first  {kald  out  of  the  moneys  subject  to  the  Hens,  the  plaintiib 
Gask^l  and  othera  second,  and  Beard  &  Kimpland  third.  From  Uie  Judg- 
ment entered  on  the  report,  the  plaintiffs  Beard  A  Kimpland,  and  the  deCend- 
ant  Gillies,  appeal. 

Argued  before  Van  BRmiT,  P.  J.,  and  Brady  and  DAHiELa,  JJ. 

Matthews  <&  Smith,  for  appellants.  Ser^amin  Sste»t  for  respondents 
Gaslien.  Oreenlte,  andBremner.  8.  Jt.  Johnson,  {3.  Broumdl,  of  couB* 
aeU)  for  respondent  Hilton  Timber  &  Lomber  Companj. 
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I>ANiBLS»  J.  An  action  was  commenced  by  William  Gaskell  and  others 
against  Duncan  A.  Gillies  and  others,  to  enforce  a  lien  for  materials  supplied 
to  the  defendant  Gillies  in  the  removal  of  an  old  wharf,  and  the  construction 
of  a  new  one  at  the  fout  of  Rivington  street,  in  the  city  of  New  York.  An- 
otlier  action  was  commenced  for  a  like  object  in  favor  of  William  H.  Beard, 
and  another  against  Duncan  A.  GlUies  and  others.  These  actions  hj  consent, 
and  on  motion,  were  consolidated,  and  were  afterwards  tried  together  be- 
fore the  referee.  By  his  report  he  found  that  there  was  payable  to  Gillies,  un- 
der his  contract  for  the  work,  the  sum  of  97,324.51,  which  was  in  the  hands 
of  the  cum|itroller,  to  be  paid  as  the  balance  of  the  contract  price  still  owing 
by  the  city  of  New  York.  Against  this  balance,  the  Hilton  Timber  &  Lum- 
ber Company,  which  was  a  corporation  formed  under  the  laws  of  the  state  of 
Georgia,  and  a^defendant  in  the  action,  filed  with  the  head  of  the  depari- 
ment,  or  bureau,  having  cliarge  of  the  work,  and  with  the  comptroller  of  the 
city,  notices  in  the  form  prescribed  by  section  1S25  of  chapter  410  of  the 
Laws  of  1882,  claiming  a  lien  upon  this  balance  for  timber  furnished  and  de- 
livered to  the  contractor  in  the  performance  of  this  work.  The  plaintifla 
Gaskell  and  others  filed  a  similar  notice  in  ttieir  own  behalf  for  materials  in 
like  manner  fumislied  and  used,  and  so  did  the  plaintiffs  Beard  ft  Klmp- 
land,  to  enforce  a  lien  in  their  favor  against  this  sum  of  money.  The  bal- 
ance was  insufficient  to  satisfy  the  demands  existing  in  favor  of  tliese  differ- 
ent claimants.  The  referee  concluded  that  the  Hilton  Timber  ft  Lumljer 
Company,  which  was  a  defendant  in  both  actions,  was  entitled  to  be  flrst  paid 
out  of  the  balance,  and  the  firm  of  Gaskell  and  ottiers  to  be  next  paid,  and  the 
plaintiffs  Beard  ft  Kimpland  to  be  entitled  to  payment  after  the  other  two 
demands  had  been  discharged.  This  left  the  plaintiffs  Beard  ft  Kimpland 
without  sufficient  money  applicable  to  the  payment  of  their  debt,  and  they 
accordingly  appealed  from  the  Judgment  entered  upon  the  report  of  the  ref- 
eree. The  contractor  Gillies  also  appealed  from  so  much  of  the  judgment  as 
sustained  the  claim  of  Gaskell  and  others  as  a  second  lien  upon  the  biuance  re- 
maining unpaid  to  him  for  the  work  done  under  hia  contract. 

In  support  of  the  appeal  of  the  plaintiffs  Beard  ft  Kimpland,  the  posi- 
tion has  been  taken  that  this  company  was  not  entitled  to  enforce  its  lien 
against  the  balance  due  to  the  contractost  for  the  reason  that  it  was  not  a  per- 
son, and  could  not  be  included  in  so  much  of  the  statute  as  relates  to  and  pro- 
vides for  this  remedy.  The  objection  is  that  the  law  has  secured  the  remedy 
only  to  "any  person  or  persons  who  shall  hereafter,  as  laborer,  mechanic, 
merchant,  or  trader,  in  pursuance  of  or  in  conformity  with  the  terms  of  any 
contract  made  between  any  person  or  persons  and  the  dty  to  perform  any  la- 
bor or  furnish  any  material  towards  the  performance  or  completion  of  any 
contract  made  with  the  clty»  on  compl3*iQg  with  the  next  section,  shall  have 
B  lien  for  the  value  of  such  labor  or  materitds,  or  either,  upon  the  moneys  in 
the  contrtd  of  the  city,  due  or  to  grow  due  under  said  cuntract  with  aaid  city, 
to  the  full  value  of  such  claim  or  demand;  and  these  liens  may  be  filed  and 
become  an  absolute  lien  to  the  full  and  par  value  of  all  such  work  and  mate- 
rials, to  the  extent  of  the  amount  due  or  to  grow  due  on  said  oontraet.  In  fa- 
Tor  of  every  person  or  persons  who  shall  be  employed  or  furnish  materials  to 
the  person  or  persons  with  whom  the  said  contract  with  the  dty  la  made,  or 
the  subcontractors."  etc.  And  that  a  corporation  is  not  a  person.  This  sec- 
tion of  the  law  has  been  very  bi-oadly  expressed,  and  its  genwal  intention 
evidently  was  to  create  a  Hen  in  favor  of  nW  persons  performing  labor  or  f nr- 
nialiing  material  to  a  contractor  with  the  city  to  enable  him  to  perform  and 
fulfill  his  contract.  And  no  reason  has  been  evinced  for  making  any  dis- 
tinction tn  the  right  to  the  lien  between  a  natural  and  artificial  peraon,  as  a 
corporation  is  recognized  as  being  in  Judgment  of  law.  The  remedy  was  de- 
signed to-be  general  without  dlsOTlminatlng  in  favor  of  or  against  the  party 
by  whom  the  materials  should  be  supplied,  or  the  servioe  sliould  be  rendered. 
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What  was  the  design  of  tbe  Jef^slature  was  to  prmcribe  and  erf  ale  this  seca- 
rityin  favor  of  tbe  party  who  should  furnish  tbe  materials  or  perform  the 
service  mentioned  in  it;  and  a  cui  ponition  is  as  completely  within  the  inten- 
tion of  the  section  as  a  natural  person  would  be,  and  is  equally  entitled  to  its 
protection,  for  as  a  matter  of  jnstioe  no  distinction  can  possibly  exist  between 
the  merits  of  a  claim  for  materials  farnislied  by  a  corporation  and  an  individ- 
ual, but  each  is  entitled  to  be  equally  supported,  and  each  may  be  fairly  pre- 
sumed to  he  a  person  within  the  intention  of  the  act.   It  will  be  seen  that  it 
has  not  provided,  by  the  most  critical  implication,  that  the  person  or  persons 
to  be  protected  shall  be  natural  persons,  but  the  provision  is  that  any  person 
or  persons  furnishing  the  mHterial  or  performing  the  labor  or  service  shall  be 
entitled  to  the  lien;  and  a  corporation  is  a  person  within  tbe  meaning  of  this 
language.    As  to  the  effect  of  such  legislation.  It  has  been  stated  tliat  "tlie 
construction  is  that,  when  'persons'  are  mentioned  in  a  statute,  corporations 
are  included  if  they  fall  within  tbe  general  reason  and  design  of  the  statute." 
Ang.  &  A.  Corp.  (10th  £<).)  §  6.    And  this  seems  to  follow  from  the  legal 
ilelinitlon  of  a  "Corporation,"  and  that  is  that  it- Is  an  artificial  person. 
Marshall  t.  Raih-oad  Co.,  16  How.  314,  327.  In  the  case  of  U.  8.  v.  Amedy,  1 1 
Wlieat.  392,  the  defendant  was  indicted  for  destroying  a  vessel  with  intent  to 
prejudice  the  underwriters.   And  whether  it  could  be  sustained  or  not  de- 
pended upon  the  construction  to  be  given  to  the  language  of  an  act  of  con- 
gress declaring  it  to  be  an  offense  to  do  the  act  chargMl,  with  Intent  or  design 
to  prejudice  any  person  ur  persons  that  liad  underwritten  any  policy  or  poli- 
cies of  insurance  thereon.   It  was  insisted  in  support  of  a  motion  to  arrest 
the  judgment,  as  the  insurance  waa  made  by  a  corporation,  that  no  offense 
had  been  established  within  tbe  act;  but  the  court  held  the  objection  not  to 
be  well  taken,  and  said  that  "the  mischief  Intended  to  be  reached  by  the  stat- 
ute is  the  same  whether  it  respects  private  ur  corporate  persons.   That  cor- 
porations are  in  law,  for  civil  purposes,  deemed  persons,  is  unquestionable." 
Id.  412.    This  principle  of  construction  was  again  applied  in  Society,  etc.,  v. 
Tovm  of  New  Harmi,  8  Wheat.  464.   That  casR  aruse  under  tbe  treaty  with 
England,  declaring  that  there  should  be  no  future  condBcattons  made,  nor 
any  prosecutions  commenced,  against  any  person  or  persons  for  or  by  reason 
of  the  part  which  he  or  they  may  have  taken  in  the  present  war,  and  that  no 
person  shall  on  that  account  suffer  any  future  loss  or  daraaf^e.  either  in  his 
jierson,  liberty,  or  property;  and  this  was  considered  to  be  so  broad  as  to  in- 
clude the  case  of  a  corporation.   In  tbe  case  of  JSeastun  v.  Batik,  12  Pet.  1^, 
a  similar  question  arose  under  another  statute  of  the  United  States  securing 
it  priority  in  the  payment  of  its  debts.  *  And  It  was  objected  that  a  corpora- 
tion was  not  within  the  construction  which  should  be  given  to  the  language 
of  the  act;  but  in  tbe  opinion  of  the  majority  of  the  court  it  was  said  that 
"no  authority  has  been  adduced  to  show  that  a  corporation  may  not  in  the 
construction  of  statutes  be  regarded  as  a  natural  person.   While,  on  the  con- 
trary, authorities  have  been  cited  which  show  that  corporations  are  to  be 
deemed  and  considered  as  persons  when  the  circumstances  in  which  they  are 
placed  are  identical  with  those  of  natural  persons  expressly  included  in  such 
itatutea."  Id.  134.   And  tliis  principle  la  directly  applicable  to  the  dispusi- 
l^iou  of  this  objt^ctiuu;  fur  the  position  and  relation  of  the  company  to  thu  con- 
;ractor,  and  tlie  justice  of  its  demand,  were  identical  with  those  of  natural 
persons  endeavoring  to  enforce  the  same  remedy.   In  People  t.  Rector,  22 
S*.  1'.  44,  a  corporation  was  held  by  the  cooi-t  of  appeals  of  this  state  to  be  a 
}erson  within  the  meaning  of  that  term  as  it  was  contained  In  the  statute  of 
imitations.   Id.  57,   And  the  principle  was  also  generally  followed  in  Risley 
T.  JBank,  83  K.  Y.  318.   And  it  Is  well  supported  by  the  legal  rule  that  it  is 
he  duty  of  courts  so  to  construe  statutes  as  to  meet  the  mischief  which  tbe 
aw  was  intended  to  remedy,  and  to  advance  the  remedy  when  that  may  be 
tone  without  violating  fundamental  principles.  DibhU  v.  Hathaway^  11  Hun, 
v.llH.y.8.uo.8— 26 
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573.  The  referee  wu  aeooidingly  entirely  right  In  overruUng  this  objection 
as  be  did  at  the  trial. 

A  further  objection  waa  taken  in  behalf  of  the  plaintlfTs  Beard  &  Kimp- 
land  to  the  allowance  of  the  d^t  of  the  Hilton  Timber  &  Lumber  Company, 
on  the  ground  that  it  had  exceeded  in  its  notices  the  amount  actufUly  owing 
to  it  for  tbe  timber  which  it  had  delivered.  The  amount  claimed  in  favor  of 
the  company  was  the  sum  of  $4,716.69,  while  the  debt  as  it  was  maintained 
by  the  evideooe  waa  for  the  sum  of  $4,221.82.  which  presented  an  over- 
charge in  its  notices  amounting  to  $494.87.  The  law,  by  section  1825  of 
chapter  410  of  the  Laws  of  1882.  has  required  the  noticee  which  are  allowed 
to  be  filed  to  be  veriBed  by  oath  or  affirmation:  and  that  the  notice  shall  state 
the  amount  claimed,  from  whom  it  is  due,  or  to  become  due,  "giving  the 
amount  of  the  demand',  after  deducting  all  juat  credits  and  oSseta,"  etc. 
And,  because  the  correct  amount  of  the  demand  waa  not  stated  In  the  notices, 
this  drm.  having  the  third  in  the  order  of  notices  filed,  resisted  the  right  <rf 
the  company  to  a  raoovery.  It  is  no  doubt  true  that  the  intentiim  of  tbe  act 
la  that  a  oorrect  statement  of  the  indebtedness  or  claim  should  be  inserted  in 
the  notices.  This  is  required  not  only  for  tbe  protection  of  the  contractor 
himself »  but  also  for  that  of  the  subsequent  creditors  who  have  sbnilar  claims 
against  him.  Tbe  law  intends  that  a  trutlifui  statement  shall  be  made,  and 
has  required  as  much  as  that  from. the  creditor  making  it.  And,  ff  thisover- 
charge  remained  without  any  explanation,  it  might  be  inferred  that  a  fraud- 
ulent augmentation  of  the  debt  was  intended  by  the  creditor  whleti  would 
prejudice  the  claims  of  others  as  Justly  entitled  to  satisfaction;  and  that,  un- 
der the  nnttioritiee,  would  be  sufBcient  to  defeat  a  recovery  by  the  creditor 
chargeable  with  the  fraud.  Lpnr;h  v.  Cronan,  6  Qray,  531;  Hoffman  t.  H'o/- 
ton,  S6  Mo.  618;  FosUr  y.  Schneider,  2  N.  T.  Supp.  875 ;  Hubbetl  v.  aohreifer, 
15Abb.Pr.(N.8.)800.304;  lteee«Y.mmendor/,S&H.J.L&w,  126;  MoPher- 
son  T.  Walton,  42  J.  Eq.  282.  11  At),  llep.  21.  And  the  case  of  McMil- 
lan V.  Beneea  Lake,  etc.,  Co,^  b  Hun,  12,  proceeded  upon  no  departure  from 
this  strict  rule;  for  there  the  excess  ooosiated  of  no  more  than  the  demand  for 
interest,  which  tbe  court  held  might  be  rejected  as  surplnsage.  The  case  of 
Morgan  t.  Taylo^r,  6  N.  Y.  Supp.  920,  seems  to  be  a  departure  from  the  prin- 
ciple maintained  by  the  (^her  author! ties;  but  it  is  not  necessary  to  determine 
how  far  it  ahould  be  followed  in  the  disposition  of  these  a^^ieaLs,  for  eridenes 
was  given  upon  the  triid  dire<Aly  tending  to  prove  tbe  fact  to  be  that  the 
overcharge  made  by  the  company  In  its  noUoea  was  the  result  of  mlstakca  od 
the  part  of  the  persons  having  charige  of  tbe  details  of  its  business.  The  evi- 
dence  given  to  establish  this  fact  was'  quite  satisfactory.  It  explained  the 
source  and  the  manner  througb  which  the  wxor  bad  t>een  produced;  and  it 
was  proved  that  it  arose  out  ot  no  dlsposltioa  lo  charge  against  the  contract- 
or's balance  any  more  than  wu  actually  owing  by  him  to Uw  company.  And 
tba  referee  for  tiiat  reason  considpred  tliat  the  statute  did  not  require  ao  strict 
a  conatruction  aa  to  produce  a  forfeiture  of  this  demand  as  has  now  baen  In- 
sisted upon  in  suppcnt  of  the  appeals;  and,  in  following  that  conatruction, 
the  caae  has  proceeded  no  further  than  litigated  controversies  are  permitted 
to  be  carried.  In  the  correction  of  mistakes,  and  avoiding  th^r  consequences. 
That  sudi  a  mistake  will  not  Justly  the  exclusion  of  the  demand  OHitaining 
it  was  held  in  Harrington  v.  Dollmant  64  Lid.  256.  And  so  it  was  In  Kiel 
V.  CarU,  51  Conn.  44U.  And  in  Odd-FeUotBi^  Ball  v.  Master,  24  Pa.  St. 
607,  it  waa  stated  the  court  that  in  these  proceedinga  what  was  required 
was  good  faith;  and  tliat  appinrs  to  have  been  observed  by  the  persons  in 
charge  of  the  bnainess  of  the  company.  A  similar  <rt»Jectlon  waa  eonaidered 
in  Allen  v.  Mining,  etu,  Co.,  73  Mo.  688.  There,  ttems  aggregating  •1.7;9 
were  erroneously  included  in  the  demand.  This  was  proven  to  have  arisen 
out  of  a  mistake  as  to  the  location  of  a  furnace,  and  not  from  any  intention 
to  defraud;  and  it  was  for  this  reaaon  held  not  to  "Invalidate  the  wbide  Ii«, 
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espedaUy  where  no  one  has  been  injured  by  the  mistake,  and  the  ttemi  an 
easily  separable  from  the  balance  of  the  account."  Id.  692,  693.  These  an- 
thorities,  as  well  as  the  reason  and  equity  of  the  statute,  sufficiently  auppwt 
the  conclusion  adopted  under  the  evidence  by  the  referee  to  require  so  much 
of  the  judgment  as  is  in  favor  of  the  Hilton  Timber  &  Lumber  Company  to 
be  Bustaiued.  The  resistance  made  by  the  plaintiffs  Beard  &  Kimpland, 
and  the  contractor  QilUes,  to  the  demand  allowed  in  favor  of  GaekeU  & 
Co.  has  been  placed  upon  a  very  similar  state  of  facts.  They  ineluded  in 
their  notices  articles  wtiicli  had  been  osed  to  improve  their  own  proper^,  and 
forraing  no  part  of  the  materials  appropriated  to  the  construction  of  the 
pier;  but  it  was  proved  upon  the  trial  that  this  arose  out  of  a  mistake,  and 
from  erroneous  advice  given  to  the  creditors  by  their  counsel.  How  he  could 
have  supposed  that  the  materials  supplied  and  used  for  an  entirely  different 
and  distinct  object  could  be  included  l^ally  In  the  claim  made  against  tfaa 
contractor's  balance  is  aomewlmt  mysterious;  but  evidence  was  given  from 
which  tlie  referee  considered  this  fact  to  have  been  established.  It  was  un- 
doubtedly a  liberal  view  adopted  hy  him  for  the  protection  of  the  creditor 
against  the  obvious  mistake  of  his  counsel;  and,  as  (he  evidence  did  directly 
tend  to  exhibit  this  to  be  the  fact,  it  should  not  now  be  held  that  the  referee 
in  his  generosity  had  taken  too  charitiible  a  view  of  what  was  shown  to  have 
occurred,  for  the  creditors  themselves  do  not  appear  to  have  been  responsible 
for  the  error  brought  about  in  this  manner  in  the  statement  of  their  elaim. 
They,  on  the  -other  hand,  appear  to  have  been  disposed  to  demand  no  more 
than  they  were  legally  entitled  to  claim.  There  was  no  traudulent  enhance- 
ment of  their  demand,  as  was  the  case  In  several  of  the  auttiorities  whlch- 
have  been  cited,  and  the  rule  which  those  authorities  sustain  should  not. 
therefore  be  enforced  against  these  plaintiffs.  By  the  disposition  which  was 
made  of  their  cliilm,  no  more  has  been  allowed  or  recovered  than  it  was  en- 
tirely just  they  should  receive.  The  referee  has  added  to  his  report  a  very 
carefully  considered  opinion.  And  for  tlie  reasons  which  he  has  assigned,  and 
which  have  also  now  been  stMed,  this  judgment  should  be  affirmed.  AIL 
concur. 


(Supreme  Court,  Qmerai  Term,  i^^fth  Department.  October  88,  1890l) 

1.  HlOHWATB— LlABIUTT  TOR  OBSTRUCTION. 

A  person  wboplacuannmberof  logslQapabUohighwaj,  and  leaves  them  tber% 
is  responsible  for  Injuries  Bnstalned  by  reason  of  the  obstraotlmiif  and  It  la  Immate- 
rial whether  ha  or  tome  oiher  pmon  owned  Uie  log*. 
9k  AppsaI'— OsnoTioir  hot  Apparsht  oh  tb>  Bgcord. 

Where  an  order  deoyiog  a  now  trial  toila  to  diaolose  upon  what  ground  the  mo- 
tion was  made  or  denied,  no  Questions  are  presented  for  review,  exoepb  axoeptlotia 
appearinff  lu  the  record. 

Appeal  from  Yates  county  court. 

Action  by  Margaret  McDermott  against  James  Oonley.  Thare  waa  a  ]od|^ 

ment  for  ptaintifF,  and  defendant  appeals. 

Argued  before  Dwight,  P.  J.,  and  Macohber  and  Corlbtt,  JJ. 
Brigy»  &  Baker,  for  appellant.    Calvin  /.  Huaon,  for  respondent. 

Corlbtt,  J.  This  action  was  originally  brought  in  a  justice's  courts 
where  the  plaintiff  alleged  that  the  defendant  wrongfully  and  negligently  ob- 
structed a  public  highway  In  the  town  of  Potter,  by  piling  tliereon  a  qnan-  • 
ttty  of  logs,  by  means  of  which  her  horse  was  injured.  A  trial  was  bad  in 
the  justice's  court,  which  resulted  in  u  verdict  of  $25  for  the  plaintiff.  The 
defendant  appealed  to  the  county  court,  where  a  new  trial  was  had,  and  the 
plaintiff  obtained  a  verdict  for  $49.  npon  which  judgment  was  entered,  and- 
>he  defendant  appealed  from  the  order  iA  thecounty  courtdenylng  a  new  trials. 
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and  alBO  from  the  judgment.  Tbeevfclence tended  to  show  that  in  February, 
1885,  the  plaintiff's  husband,  and  one  WillUm  McManus,  went  to  obtain  a 
load  of  wood:  that  there  was  considerable  snow  upon  the  ground,  making  it 
difficult  to  follow  the  beaten  track  of  the  highway,  the  center  of  which  was 
drifted.  When  returning,  theyilrove  upon  the  logs  lying  lengthwise  along 
the  highway,  and  one  of  the  horses  caught  its  foot  between  the  logs  and  re- 
ceived the  injury  complained  of.  The  evidence  iilso  tended  to  sliow  tbat  the 
side  of  the  road,  where  they  were  driving,  was  smooth  except  for  the  logs. 
The  evidence  also  tended  to  show  that  the  defendant  placed  the  logs  where 
the  accident  happened;  but  he  insisted  tliat  they  were  not  in  the  liighway. 
and  also  claimed  that  they  belonged  to  his  wife,  ^thuugh  the  evidence  tended 
to  show  tbat  he  admitted  they  ^longed  to  him.  It  does  not  appear,  by  the 
order  denying  the  new  trial,  uyion  wliat  ground  the  motion  was  made  or  de- 
nied. The  general  rule  is  that,  under  such  circumstanees,  no  questions  are 
presented  for  review  except  exceptions  appearing  in  tlie  record.  Hinman  v. 
atilltoell,  M  Hun,  178;  Ehrman  v.  Rothschild,  23  Hun,  273.  The  learned 
Judge,  in  his  charge,  stated  to  ihe  jury:  "If  you  should  find  that  this  defend- 
ant, when  approached  in  regard  to  this  matter,  did  say  to  these  parties  that 
they  were  liis  logs,  •  *  *  if  he  admitted  to  these  parties  thiit  they  were 
his  logs,  then  lie  is  estopped  from  saying  the  woman  did  it."  To  this  por- 
tion of  tlie  charge,  the  learned  counsel  for  the  appellant  excepted.  It  is  diffi- 
cult to  see  what  materiality  can  be  attached  to  those  remarl^  of  the  learned 
judge.  The  evidence  tended  to  show,  and  the  jury  must  have  found,  that 
the  defendant  placed  the  logs  in  the  highway,  and  left  them  there.  In  fact, 
this  was  not  controverted  on  the  trial.  It  is  of  no  consequence  whether  he 
or  some  other  person  owned  the  logs.  A  person  cannot  justify  obstructing 
by  logs,  or  otherwise,  a  public  highway,  upon  the  claim  that  somebody  else 
directed  him  to  do  it,  who  owned  the  materinls  placed  there.  Cravu  v.  On- 
derdonk,  67  Barb.  47;  Hecker  v.  De  (Sroot,  15  How.  Pr.  314;  Gutehess  v. 
Whiting,  46  Barb.  139;  Story,  Ag.  g  311.  It  does  not  seem  to  have  l^een  seri- 
ously claimed  upon  the  trial  that  the  logs  were  not  placed  in  the  higliwaj  and 
left  there  by  the  defendant,  or  tbat  the  injury  was  not  caused  by  their  being 
there.  It  is  a  general  rule  that  one  piissing  along  a  highway  has  a  right  to 
assume  tbat  it  is  reasonably  safe.  McQuire  v.  Sperux,  91  N.  Y.  303;  Bidtjot^ 
V.  Tmon  qf  Murrayt  40  Uun,  195;  Weed  v.  Ballston  Spa,  76  N.  Y.  329. 
The  evidence  tended  to  show  that  in  this  case,  on  the  occasion  In  question, 
the  ground  was  covered  with  snow;  that  neither  the  plaintiff  nor  Iter  a;;ent 
had  any  linowledge  of  the  obstruction;  and  that,  by  reason  of  the  logs  being 
there,  the  injury  occurred.  The  learned  counsf^  for  the  appellant  makes  no 
question  but  that  the  plaintiff  was  free  from  contributor  negligence.  Xo 
Importance  can  be  attached  to  the  suggestions  of  the  learned  county  judge  on 
the  question  of  estoppel.  The  facts,  as  found,  show  that  the  defendant  pJaced 
a  number  of  logs  in  the  public  highway,  and  left  them  there,  which  CHused 
the  fnjufy  complained  of,  without  contributory  negligence  on  lier  part.  Upon 
these  facts,  na  reason  Is  seen  why  the  plaintiff  should  not  recover  the  dam- 
ages she  has  sustained.  The  Judgment  most  be  afBrmed.  All  concur. 


(Sufwmw  Own,  Otn&ral  Term,  Ftnt  Department.  October  M,  UMl) 

Baskkuptot— DisouRaB— Epteot  our  Jddombitt. 

The  provision  of  Code  CtvU  Froa  N.  Y.  8  1368,  that  after  the  lapse  of  two  yamn 
since  too  discharge  of  a  debtor  to  bankruptcy,  he  may  apply  to  the  court  iu  whicb 
a  judgment  was  rendered  against  him,  for  an  order  directing  the  jodgment  to  be 
canceled,  and  that,  "if  it  appears  that  he  has  been  discharged  from  uie  payment 
of  that  Judgment,  an  order  must  be  made  aooordingl^**  is  maodatorr;  and  delay  of 
the  debtor  in  applying  for  hiadiaoharge  is  not  groiuaftir  Eotiulug  to  caiicel  snoh  a 
judgmeuti. 
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Sup.  Ct.] 


EBEBBPACBKB  V.  BOEHH. 


405 


Appeal  from  special  term,  New  York  county. 

Motion  by  Leopold  Boeliin.  defendant,  lliat  a  Judgment  in  tbe  action,  in 
favor  of  Christian  Eberspacher,  plaintiff,  be  cnnceled  and  discharged  of  rec- 
ord, on  tlie  ground  that  defendant  had  been  discharged  therefrom  in  bankf 
ruptcy.  Code  Civil  Proc.  N.  Y.  g  1268,  provides  as  follows:  "At  any  time 
after  two  years  have  elapsed  since  a  bankrupt  was  discharged  from  his  debts* 
pursuant  to  the  acts  of  congress  relating  to  bankruptcy,  he  may  apply,  upon 
proof  of  bis  discharge,  to  the  court  in  which  a  judgment  was  rendered  against 
liim  for  an  order  directing  the  judgment  to  be  canceled  and  discharged  of 
record.  If  it  appears  that  he  has  been  discharged  from  the  payment  of  that 
judgment,  an  order  must  be  made  aci.-ordingly,"  etc.  From  an  order  direct- 
ing the  judgment  to  be  canc<'led  and  dia<-harged  of  record,  plaintiff  appeals. 

Argued  ^fore  Van  Buvnt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

B,  C,  Ciuttouofit  for  appellant.   Jacob  L.  Sawen,  for  respondent. 

Daniels,  J.   The  judgment  which  has  been  ordered  to  be  discharged  was 
recovered  on  the  I5th  of  August,  1881.    In  January,  1873.  proceedings  in 
bankruptcy  were  commenced  aguinst  the  defendant  in  the  United  states 
district  court  for  the  southern  district  of  New  York,  and  In  which  he  was 
adjudged  a  bankrupt  in  February  of  that  year.   The  defendant  immediatr-ly 
thereafter  absconded  from  tlie  United  States,  and  remained  In  Europe  ahout 
eight  years.    Upon  his  return  the  summons  and  complaint  in  this  action 
were  served  upon  him,  and  tbe  judgment  afterwards  recovered  against  him 
by  default.   He  afterwards  applied  for  his  discliar)(e  us  a  bankrupt  in  the 
proceedings  commenced  against  liim  in  1873.  and  thai  discharge  was  gianted 
on  tiie  30th  of  December,  1887,  and  early  in  189U  notice  of  motion  was  given, 
upon  proof  of  this  discharge,  for  tlie  cancellation  and  discharge  of  the  judg- 
ment of  record,  and  in  March,  1890,  the  order  to  that  effect  was  entered. 
Tbe  application  was  resisted,  and  the  appeal  Ims  been  brought  because  of  the 
long  delay  which  followed  the  adjudication  of  the  defendant  as  a  bankrupt 
before  he  applied  for  his  discharge,  and  that  might  be  found  to  be  a  success- 
ful objection  if  the  law  remained  as  it  was  held  to  he  in  McDonald  v.  DavU, 
12  Hun,  95.   But  it  has  not  continued  in  that  condition.   Chapter  52  of  the 
I.aws  of  1875  simply  empowered  the  court  to  discharge  the  jinJgment  after 
the  expiration  of  two  years  from  the  time  of  granting  the  dischaige,  without 
making  it  mandatory  that  It  should  Iwdone.   But  by  section  12t)8  of  the  Cede 
of  Civil  Procedure*  which  took  effect  on  the  Ist  of  Septemlwr,  1877,  tbe  au- 
thority was  made  mandatory  that  tbe  court  must  make  the  order,  when  tb* 
application  shall  be  made,  after  two  years  have  elapsed  sini-e  the  bankrupt 
was  discharged  from  his  debts.   These  two  yean  bad  expired  before  notice 
of  the  motion  which  resulted  in  the  onler  was  served,  and  that  service  f(d- 
lowed  the  two  years  so  closely  as  to  exempt  the  defendant  from  the  accusa- 
tion of  laches  in  bringing  the  motion  to  a  hearing.   His  delay  in  applying  for 
bia  discbarge  in  the  bankruptcy  proceeding  was  a  subject  for  the  sole  consid- 
eratiun  of  tlie  United  States  distolct  court,  and  as  long  as  It  did  not  prevent 
tbe  discharge  from  being  granted.  It  oould  not,  under  this  statute,  prevent 
It  from  being  used  to  obtain  a  cancellation  of  this  judgment.    For  that  ob- 
ject the  court  was  required  to  go  no  further  than  to  ascertain  that  a  discharge 
had  in  fact  been  made,  and  that  two  years  had  after  that  expired  before  the 
motion  was  noticed  fur  tlie  cancellation  of  the  Judgment.   Both  facts  existed 
in  support  of  the  application,  and  when  they  were  made  to  appear  it  became 
the  duty  of  the  court  to  cancel  auU  discharge  the  juugment.  as  it  did  by  this 
onler.    The  order  should  therefore  be  aflirmed,  with  $10  coats  and  the  dis- 
bursemente.   All  ookcnr. 
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Sebtis  v.  Holvedb  ^  aL 


(Supreme  Court,  QmeraL  Term,  Fifth  Department.  Ootobor  W,  1890.) 

1.  Amut—Banrnw  at  VamaiM. 

jrindlBgs  of  tut  by  tbe  ooart  oatmot  be  disturbed  on  i^pMl  whore  thwa  Is  evi- 
d«Doe  to  support  tbem. 
Assignment  fok  Benefit  or  Creditobs— Fbepbrbncbs. 

That  an  asalgnment  for  beoeflt  ot  creditors  oontains  preferenoea  la  no  ol^ectioD 
toitoTaMlt7. 

appeal  from  special  term.  Vonroe  county. 

Action  by  William  P.  Servls  against  George  Holwede  and  Malvina  Keu- 
<d8hl,  09  administrator,  etc.,  and  John  Graham,  as  assignee^  etc.  The  com- 
plaint vas  dismisse<],  and  plaintiff  Hppeals. 

Argued  before  Dwigrt,  P.  J.,  and  Macohbeb  and  GoBLBTTt  JJ. 

W.  A.  Sutherland,  for  appellant.  George  F.  8locum,toT  reBpondents  Neu- 
Aahl  &  Holwede.   Myron  T.  Bly,  for  respondent  Graham. 

GoRLETT,  J.    On  the  27th  day  of  December,  1886.  the  defendants  Neu- 
dahl  &  Holwede  executed  a  general  assignment  for  the  beneQt  of  tbeir  cred- 
Uors  to  John  Graham,  which  contained  preferences.   In  May,  1887,  the  plain- 
tiff commenced  an  action  to  set  aside  the  assignment  as  fraudulent  against 
creditors.    Issue  was  joined,  and  the  cause  was  tried  before  Justice  Bum^ky, 
at  the  Monroe  equity  term,  in  August,  1888.    The  trial  justice  found  tlie 
following  facta  and  conclusions  of  law:  "(1)  That  for  several  years  before 
the  26th  day  of  December,  1886,  the  defendants  George  Holwede  and  Albert 
Neudafal  were  partners  in  business  in  the  city  of  Rochester,  Monroe  countv, 
N.  T.,  where  they  both  resided.   (2)  That  on  tbe  6th  day  of  January.  ISS'7, 
the  Flower  City  National  Bank  recovered  a  judgment  against  the  said  de- 
fendants, in  this  court,  for  $144.71;  that  the  demand  upon  which  said  judg- 
ment was  recovered  accrued  before  the  27th  day  of  December,  I8a6;  thnt 
said  judgment  was  on  the  6th  day  of  January,  1887,  duly  doclceted  in  the 
office  of  the  cleric  of  Monroe  county;  that  on  the  same  day  an  execution  on 
said  judgment  was  duly  issued  to  the  sheriff  of  Monroe  county,  whicti  said 
'execution  was  before  the  I'otnmenceiuent  of  this  action  duly  returned  wholly 
unsatisfied:  that  said  judgment  is  still  wholly  unpaid;  that  before  the  com- 
mencement of  this  action  the  Flower  City  National  Bank  assigned  said  judg- 
ment to  the  plaintiff.    (3)  That  on  tlie  6th  day  of  January,  1887,  the  Flower 
■City  National  Bank  duly  recovered  a  judgment  in  this  court  against  the  de- 
fendant George  Holwede  for  the  sum  of  $118.26;  that  said  judgment  was  on 
that  day  duly  entered  and  docketed  in  the  clerk's  office  of  the  county  of  Mon- 
roe; that  the  claim  upon  which  said  judgment  was  recovered  was  for  money 
loaned  by  the  said  bank,  which  was  received  for  and  used  by  the  said  flrtu 
of  Neudahl  &  Holwede  In  their  business;  that  on  the  2d  day  of  May,  1887, 
■and  before  llie  commencement  of  this  action,  an  execution  on  said  judgment 
was  duly  issued  to  the  sheriff  of  Monroe  county,  which  was  on  that  day  re- 
turned wholly  unsatisfied,  and  that  said  judgment  is  wholly  unpaid;  that 
before  the  commencement  of  this  action  the  Flower  City  National  Bank  duly 
assigned  said  judgment  to  the  plaintiff.    (4)  That  on  the  30th  day  of  April', 
1887,  the  plaintiff  in  this  action  duly  recovered  a  judgment  against  sard  Xeu- 
^ahl  &  Holwede  for  the  sum  of  $68.48,  which  said  judgment  was  duly  en- 
tered and  docketed  on  thiit  day  in  the  clerk's  office  of  Monroe  county,  and  an 
execution  was  on  that  day  duly  Issued  to  the  sheriff  of  Monroe  county  on 
«Mid  judgment,  which  said  execution  was  on  the  2d  day  of  May.  1887,  uud 
before  the  commencement  of  this  action  returned  wholly  unsatisHed;  tiua 
said  judgment  is  still  wliolly  unpaid;  that  the  debt  upon  which  said  judgment 
was  recovered  was  contracted  by  said  Neudahl  &  Holwede  before  tlie  27tli 
day  of  December^  1886.   (5)  Tliat  on  the  27th  day  of  December,  1886,  the 
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said  defendants  Tfeudabl  A  Holwede.  being  then  insolvent,  executed  to  the 
defendant  Jobn  Qraham  a  general  assignment  for  the  beneflt  of  their  credit- 
ors; that  said  John  Graliam,  as  assignee,  accepted  aald  trust,  and  the  said  as- 
signment WHS  duly  recorded  in  the  ofllce  of  the  clerk  of  Monroe  county  on 
the  27th  day  of  December,  1886;  that  the  defendant  John  Graham  was  duly 
qualified  and  entered  upon  the  discharge  of  his  duties  under  said  assignment. 
(6)  That  among  the  creditors  of  the  firm  of  Neudahl  A  Holwede  is  one  Alice 
Holwede.  the  wife  of  the  defendant  George  Holwede;  that  tbe  said  firm  of 
XeudabI  A  Holwede  were,  at  the  time  of  making  said  assignment,  indebted 
to  the  said  Alice  Holwede  In  the  sum  of  •175,  for  which  they  had  given  their 
promissory  note  on  the  27th  day  of  November,  1886;  that  said  note  was 
given  for  money  whicli  was  on  the  date  thereof  loaned  and  advanced  by  the 
said  Alice  Holwede  to  the  said  firm;  that  the  money  which  had  been  li^aned 
by  the  said  Alice  Holwede  to  the  firm  as  aforesaid  had  been  received  by  her 
from  her  husband  from  time  to  time,  before  the  22d  day  of  June,  1885;  that 
said  Qeorge  Holwede  had  been  in  the  habit,  from  time  to  time,  of  giving  his 
wife  money  with  which  to  p^y  houseliold  expenses,  and  tliat  during  tlie  course 
of  Mvenl  yean  the  said  Alice  Hoiwede  had  saved,  out  oi  the  money  so  given 
hvr,  small  amonnts.  and  that  she  >iad,  out  of  said  savings  and  some  small 
sums  which  Iiad  been  given  to  her  by  her  father,  deposited  in  the  savings  bank 
9100  on  the  7th  day  of  July,  1884,  and  $100  on  tlie  22d  day  of  June,  1885; 
that  the  loan  of  S175  to  said  firm  was  made  out  of  the  money  so  deposited, 
and  was  used  by  said  firm  to  pay  rent  which  was  then  dne.  (7)  That  it  had 
been  customary  for  the  members  of  tlie  said  firm  to  draw  from  the  f undg,  on 
the  let  day  of  each  month,  a  certain  small  sum  of  money,  the  precise  amovot 
at  which  docs  not  appear,  to  be  used  for  household  expenses;  that  on  the  let 
day  of  December,  1886,  each  of  s^d  partners  drew  the  usual  amonnt  for 
household  expenses  for  that  month,  and  that,  at  the  time  of  making  the  said 
assignment,  there  was  in  the  hands  of  each  one,  or  the  wife  <a  each  one,  from 
S30  to  950,  part  of  which  was  used  by  each  one  for  the  payment  of  bills  for 
liouaehold  expenses  which  had  been  contracted  during  the  month,  and  the 
remainder  was  retained  to  be  used  for  living  expenses,  and  was  not  turned 
over  to  the  assignee;  that  the  amount  retained  by  each  one  did  not  exceed 
930,  (8)  That  the  said  assignment  for  the  benefit  of  eredltois  was  made  by 
the  cMendants  Holwede  and  NeudiUilr  and  each  of  them,  in  good  faiUi,  and 
witfaont  any  intent  to  hinder,  delay,  or  defraud  tlieir  creditors.  And  I  find 
as  conclnaions  (tf  law:  (1)  That  the  assignment  is  valid;  (2)  that  the  said 
defendants  are  entitled  to  judgment  dismissing  the  ptaiutiS's  complaint  with 
one  bill  of  costs  against  the  said  plaintifl."  Judgment  was  entered  upon 
this  decision,  and  the  plaintiff  appealed  to  this  conrU 

The  central  contention  of  the  learned  counsel  for  the  plaintifl  is  that,  npon 
the  evidence  given  on  the  trial,  the  court  should  have  rendered  a  decision  in 
fiivor  of  the  plaintiff.  There  was  evidenoe  tending  to  support  all  the  findings 
of  the  krla)  jostice.  The  considerations  presented  by  the  learned  counsel  for 
the  appellant  in  his  brief  were  probably  considered  and  determined  by  the 
trial  justiecb  There  are  no  grounds  upon  which  there  can  be  a  reversal  be- 
cause the  findings  of  the  trial  court  were  against  evidence;  and,  upon  the 
findings  of  fact,  the  court  reiiched  a  proper  conclusion.  It  Is  also  urged  on 
behalf  of  the  appellant  that  the  court  erred  in  rejecling  the  Judgment  roll  in 
an  action  in  Lbia  court  in  widch  John  F.  Dorothy  and  John  Graham  were 
plaintiffs,  and  the  piaiotiff  in  this  action,  defendant.  That  action  was  brought 
ts  set  aside  a  chattel  mortgage  in  favur  of  the  plaintiff  in  this  action,  but  the 
plaintiffs  failed,  and  tiie  complaint  was  dismissed,  upon  which  jmlgment  was 
fntAied  which  was  affirmed  on  appeal  by  this  court.  It  ia  obv  ious  that  that 
judgment  would  tlirow  no  light  upon  the  questions  litigated  upon  this  trial, 
and  the  evidence  was  properly  excluded.  The  fact  that  the  assignment  c  on- 
tained  preferences  is  no  objection  to  its  validity.  Hmtaelt  v.  YUmaTt  76  K. 
Y.  StO.   Tlie  Judgment  must  be  aflkmed.  All  concur. 
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Illinois  Watch  Go.  et  al.  v.  Fatns  et  al. 
(Supreme  Court,  General  Term,  First  Dejxirtment.  October  94, 1800.) 

L  AssiomiBHT  roft  BsNsnT  or  Cbbditohs — Fra.di>— Disposition  of  Pbopkbtt. 

Within  th*  mimtli  preoedlng  an  assignment  for  twneflt  of  erecUtors  by  a  firm  one 
•f  the  putners  wlthdrsw  monej  fMm  the  Jinn,  staUnffthaititWMnsed  to  discharge 
liftbiUties  of  the  Arm  In  stock  trangaotionB.  Such  transactioDH  formed  no  part  ot 
the  busiaesB  of  the  firm;  aod  do  such  obllffations  were  produced  or  desorlbed,  nor 
were  the  persons  to  Trhom  the  money  had  been  paid  stated.  On  the  day  of  the  as- 
signment the  firm  confeased  three  judgments  in  favor  of  ancb  partner's  wife,  her 
mother,  uid  her  aant,  respectively,  and  sold  thereander  all  tbe  property  of  the 
firm  except  debts  and  equitable  assets.  Held,  that  the  asdgnment  was  properly  set 
aside  as  fraudulent. 

S.  FBAUDULENT  CONVETAMCBS — COKSIDEUTION. 

vA.n  Insolvent  firm  Immediately  before  maklne  an  assignment  for  benefit  of  cred- 
itors, confessed  judgments  In  favor  of  the  wife  of  one  of  the  partners  and  of  her 
mother,  for  money  stated  therein  to  be  loaned  by  tbem  to  the  firm.  Each  Judgment 
Indndol  money  which  had  not  gone  into  tbe  poasession  of  the  firm,  hat  which  bad 
been  loaned  to  a  certain  company,  and  afterwards  had  been  credited  on  the  books 
of  the  firm  to  such  partner's  wife  and  to  her  mother,  respectively,  and  at  the  same 
time  charged  to  the  company.  Held,  that  an  intent  was  to  be  inferred  totransfer 
so  much  of  the  firm  property,  and  thereby  to  withhold  it  from  the  creditors;  that, 
therefore  sucb  Judgments  were  fraudulent  and  void  as  to  creditors,  under  s  Rev. 
8t  N.  Y.  (6th  Ed.)  p.  145,  %  1,  declaring  that  every  judgment  suffered,  with  intent 
to  defraud  creditors,  eto.,  as  against  the  persona  bo  defrauded,  shall  be  void;  that, 
to  render  the  Judgments  void,  fraudulent  intent  on  the  part  of  the  persons  in  whuse 
favor  indgment  was  confessed  was  not  necessarv;  and  that  the  court  oonld  not  cor- 
rect the  judgments  by  deducting  the  fraudulcut.  items,  as  It  might  have  done  had 
■ncta  Itema  been  made  part  of  the  judgment  by  mistake  or  Inadvertenoe. 
1  Sahk. 

At  the  same  time  as  the  Jndgments  above  mentioned  another  Jndgoient  waa  con- 
fessed by  the  firm  to  the  aunt  of  the  same  partner,  also  stated  therein  to  be  for 
money  loaned  by  her  to  the  firm,  for  an  amount  whioh  was  sustained  by  her  account 
In  the  hooka  of  the  firm.  Held,  that  this  judgment  should  not  be  set  aside  on  the 
mere  suspicion  that  its  confession  waa  produoed  by  the  same  fraudulent  intent  as 
the  other  judgments  and  as  the  general  assignment,  which  was  also  set  aside  fr>r 
fraud:  such  judgment,  and  the  proofs  relating  to  it,  being  in  no  respect  oonnected 
with  the  other  judgmenta,  or  with  any  other  part  of  the  litigation. 

VAX  Bront,  p.  J.,  dissenting. 

Appeal  from  special  term,  2few  Tcffk  coanty. 

Action  by  the  lllinolB  Watch  Oompany  and  others,  judgment  creditors  of 
defendants  William  H,  Fi^ne  and  Frederick  B.  Stevk.  to  set  aside  as  fraudu- 
lent a  general  assignment  made  hy  said  defendants  for  tlie  benafit  of  their 
ereditora,  and  also  to  set  aside  as  fraudulent  certain  jadgments  confessed  br 
said  defendants  to  the  defendants  Maj  L.  ^yne,  Augusta  Zj.  BMnber,  and 
Louise  Nelllfi.  Judgment  waa  rendered  setting  aside  the  assignment  and  the 
judgments  so  confessed  with  the  executions  issued  thereon.  From  tliis  judg- 
ment the  defendants  Maj  L.  Puyue,  Augusta  L.  Bamloer,  and  Louise  Nellis 
appeal. 

Argued  before  Tan  BauNT,  P.  J.,  and  Bbady  and  Dahiblb.  JJ. 
Z.  Lafiln  SeUogg,  for  appellants.   Franklin  Bim,  for  reapond^nts. 

Daniels,  J.  The  plaintifb  are  judgment  creditors  of  the  defendants  Will* 
iam  H.  Payne  and  Frederick  D.  Stock,  who  had  been  engaged  in  basins 
under  tbe  firm  name  of  Payne,  Steck  &  Co.  The  firm  became  ineolrent,  and 
on  tbe  28th  of  December,  1887»  made  a  general  assignment  with  no  other 
preference  than  that  In  favor  uf  Its  employes,  for  thu  Mneflt  of  crediton.  On 
the  same  day  of  the  execution  and  deliveiy  of  tbe  assignment,  and  immcMltately 
preceding  that  act,  the  assignors  confessed  three  judgmenta,  oue  of  vhich 
was  in  favor  of  each  of  the  appellants.  But  in  the  complaint  th.aassignment 
and  these  judgments  were  eacli  assailed  as  made  by  the  insolvent  debtors,  to 
binder,  dtslay,  and  defraud  tlieir  creditors.  And  the  (iiial  object  of  Uie  actlou 
was  to  set  them  aside,  and  to  secure  tlie  application  uf  the  monoy  whioh  had 
heun  obtained  by  a  sale  of  the  firm  propji-ty  under  executions  issued  on  tliese 
Jndgmente,  to  the  payment  of  the  executions  issued  on  the  Jndgmenti  reeov- 
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ered  hy  the  plaintiffs,  and  which  are  atill  ontataDding  and  In  the  bands  of  the 
sheriff.  Upon  the  trial  of  the  action  the  plaintiffs  were  considered  by  the 
court  to  be  entitled  to  that  relief,  and  the  assignments  and  the  Judgment  en- 
tered by  confession  were  set  aside  as  fraudulent,  and  the  moneys  in  the  sher- 
iff's hands  were  directed  to  be  applied  to  the  payment  of  the  costs  of  litiga- 
tion, and  the  judgments  recovered  by  the-  plaihtifDi  in  the  order  mentioned 
by  the  judgment  in  thisacLiun.  The  assignment  whs  held  to  havet)een  fraud- 
ulently executed  because  of  the  withdrawal  of  the  sum  of  $46,000  from  the 
firm  Ijy  the  defendant  William  H.  Pavne,  during  the  month  of  December, 
1887,  and  the  appropriation  of  the  nmount  to  his  own  use.  A  similar  cun- 
clusion  had  been  previouslr  reached  In  the  trial  of  another  creditor's  action, 
and  the  judgment  then  recovered  was  read  in  this  action  as  part  of  tlie  evi- 
dence of  the  defendants.  It  was,  however,  objected  that  the  same  result 
should  not  be  adopted  in  this  action,  becHuse  It  had  been  stated  by  the  same 
itefendant  in  the  course  of  his  evidence  that  the  money  which  had  in  this 
manner  been  withdrawn  by  him  had  in  fact  been  used  to  discharge  liabilities 
incurred  in  another  business  by  the  firm.  These  liabilities  are  stated  to  have 
been  Indorsements  made  in  stock  transactions  carried  on  for  the  beneflt  of 
himself  and  the  father  of  his  wife,  who  is  the  defemlant  Mh}-  L.  Payne.  As 
these  transactions  are  described  by  him,  it  is  entirely  cleartliat  they  formed  no 
part  of  tlie  business  of  this  insolvent  firm,  and  it  tlierefore  der.ved  no  twne- 
flt  whatever  from  this  use  of  the  iponey  withdrawn,  even  if  that  use  of  it 
bad  been  proven.  But  it  was  not,  for  no  obligation  or  Indorsement  w»s  de- 
scribed or  produced  which  would  support  tho  conclusion  tlmt  it  was  capable 
of  being  established  as  a  liability  of  this  firm.  They  were  mentioned  and  re- 
ferred to  in  the  most  general  way,  affording  no  data  whatever  by  which  they 
could  be  described  or  traced.  Keither  was  any  statement  given  uf  the  person 
or  persons  to  whom  the  money  had  been  paid.  All  that  this  defendant  stated 
himself  as  capable  of  giving  was  the  general  statement  that  the  money  hud 
been  devoted  to  the  payment  of  tliese  indorsements.  His  inability  to  go  fur- 
Uter  was  confessed  by  him.  There  were  no  entries  in  the  firm  books  stating 
this  disposition  of  the  money,  and  no  checks  or  other  vouchers  to  authenticate 
It.  An  abundant  opportunity  had  been  afforded  the  defendant  to  sustain 
this  general  evidence  by  other  proof,  but  none  whatever  had  been  priKluced; 
and  the  court,  at  the  trial,  could  ray  well  conclude,  as  it  did,  that  this  evi- 
deuce  was  not  credible,  but  that  the  money  withdrawn  from  the  firm  re- 
mained  subject  to  the  defendant's  control,  or  in  an  unexplained  way  had  been 
spptDpriated  to  bis  own  use.  And  this  view  received  confirmation  f^om  the 
confession  of  these  three  judgments,  under  the  executions  on  which  all  the 
leviable  property  of  the  firm  had  been  seized  and  sold,  leaving  only  debts 
and  other  equitable  assets  to  pass  under  the  aasignment  of  value  of 
•9,202.08.  And  the  probability  that  the  assignment  was  fraudulent  was  in- 
creased the  facts  that  the  first  of  the  three  judgments  was  confessed  in  favor 
of  the  wife  of  this  defendant,  the  second  in  favor  of  her  motbert  and  the 
Uilrd  in  favor  of  her  aunt.  This  decision  was  so  well  sustained  hy  the  [nxxxf 
that  no  appeal  was  taken  from  It  by  the  trustee,  who  had  been  substituted 
for  the  assignee,  and  the  only  complaint  now  made  against  It  proceeds  from 
the  coansel  of  tlie  persons  themselves  to  and  for  whom  these  judgments  were 
confessed.  For  this  reasou,  as  well  as  the  force  and  effect  which  the  eourt  at 
the  trial  Justly  gave  to  the  evidence  upon  this  part  of  the  case,  so  much  of 
the  judgment  as  set  aside  the  assignment  sliould  be  sustained.  The  judg- 
ment confessed  In  favor  of  the  defendant  May  L.  Payne  was  for  the  sum  of 
•14,571.91,  besides  interest,  and  the  ststement  contaiued  In  It  hi  that  it  was 
for  money  loaned  by  her  to  the  firm,  and  for  a  noto  of  Sl.SOU  imperfectly 
awl  defectively  set  out,  made  by  the  Yesta  Mineral  Springs  Company,  and  for 
a  valuable  consideration  indorsed  to  her  by  the  firm.  As  this  part  tbie  case 
wu  presented  by  the  evidence,  it  dearly  appeared  that  the  plainUS  In  ttiia 
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judgmept  penonally  bad  no  transactions  and  made  no  loaoa  €i  nionej  to  tba 
firm,  bvt  ul  that  vas  dona  in  making  the  loans  to  the  firm  was  done  by  her 
father  and  her  husband.  The  books,  as  they  were  sustained  by  the  evidence 
of  the  book-keeper,  contain  acconnts  of  moneys  received  by  the  firm  from 
this  defendant;  and  If  the  Judgment  had  been  confessed  for  a  smaller  amount, 
not  exceeding  these  loans,  it  might  very  well  be  capable  of  being  sustained. 
But,  as  is  not  uncommon  in  the  friendly  disposition  of  the  property  of  insolv- 
ent dealers,  tlie  Intention  prevailed  of  making  the  judgment  as  large  as  pos- 
sible, without  referenC3  to  the  Justice  of  the  demands  It  was  made  to  include, 
and  which  cannot  fail  to  betray  the  suspicion  of  a  fraudulent  design.  For 
Uftt  object,  .an  item  of  $4,700  was  added,  as  a  loan  totbe  Arm,  on  the  10th  of 
June,  1887.  This  was  in  her  account  upon  the  botdcs,  but  it  Was  proven  not 
to  have  gone  in  any  form  into  the  possession  (h*  use  of  the  firm,  or  to  have 
been  in  any  form  applied  to  its  benefit.  It  went,  on  the  contrary,  to  the 
Testa  Mineral  Springs  Company,  and  all  that  tlie  firm  had  to  do  with  it  was 
making  a  formal  or  nominal  credit  of  it  on  its  books,  and  then  its  charge  to 
that  company.  This  direction  was  given  to  it  by  the  authority  of  W.  H. 
Payne,  acting  in  behalf  of  his  wife,  and  It  Is  not  changed  bythe  Indisposition 
of  her  father  to  invest  or  even  Iohh  money  to  the  company;  for  what  Mr. 
Ttiyae  did  with  this  sum  of  money  was  to  make  such  an  investment  or  loan 
of  it.  Nothing  whatever  transpired  to  make  It  a  loan  to  or  debt  of  the  firm, 
Hnd  no  liability  wns  created  on  its  part  for  the  money.  In  substance,  all  thiit 
did  take  place  with  the  firm  was  a  credit-of  this  sum  in  the  account  with  Muy 
L.  Payne,  the  simultaneous  balancing  of  the  credit  by  charging  the  amuunt 
to  the  mineral  spring  company,  and  the  delivery  or  loan  of  the  money  to  that 
oompany.  It  was  by  this  process  not  made  a  debt  of  the  firm,  and  Its  mem- 
bers must  be  held  to  have  known  that  they  had  no  right  to  appropriate  the 
property  of  the  firm  by  means  of  the  judgment  to  its  payment.  The  plain 
Inference  from  what  was  done  with  this  sum  Is  that  it  was  intended  to  he  the 
medium  of  transfeiTing  so  much  of  the  firm  property  to  the  wife  of  one  of 
its  members,  and  thereby  to  withhold  and  withdraw  it  from  the  creditors; 
and  that  was  the  conclusion  reached  by  ttie  court  at  the  trial.  It  was  sup- 
ported bythe  facts,  and  avoided  this  Judgment  as  fraudulent.  To  be  attended 
with  that  result  the  intent  todefraud  lias  not  been  required  on  the  part  of  tlie 
person  in  whose  favor  the  judgment  has  been  confessed.  But  the  statute 
has  declared  in  the  most  general  langui^e  that  every  bond  or  other  evidence 
of  debt,  suit  commenced,  decree  or  judgment  suffered,  with  intent  to  hinder, 
delay,  or  defraud  creditors  of  their  lawful  suits,  etc.*  as  against  the  pei-sons 
so  hindered,  delayed,  or  defrauded,  shall  be  void.  3  Bev.  St.  (6tb  £d.)  p.  145, 
{J  1.  All  that  it  has  required  Is  that  the  judgment  shall  be  suffered  or  per- 
mitted with  this  Intent,  and  its  existence  In  the  mind  of  the  debtor  fo^lls 
and  satisfies  the  language  of  the  statute.  And  It  has  been  so  construed  and 
administered  by  the  courts.  Starin  v.  Kelly,  88  N.  Y.  418;  Loot  v.  Wilkin- 
son, 110  H.  Y.  195.  18  K.  E.  Rep.  99.  Against  that  intent  an  innocent 
purchaser  for  a  valuable  consideration  has  alone  been  protected,  and  the 
party  in  whose  favor  a  judgment  has  been  fraudulently  confessed  Is  not  such 
ti  purchaser.  It  has  been  suggested  that  the  court  has  the  power  to  correct 
the  judgment  by  deducting  this  item.  But  that  is  not  allowed  where  the 
judgment  itself  is  fraudulent.  Tlie  statute  has  declared  It  void  when  that  in- 
tent which  has  been  prohibited  pervades  it,  and  the  court  cannot  hold  it  to  be 
otherwise.  If  a  mistake  merely  hsd  been  made,  thu  mistake  might  be  recti- 
fied. Frost  V.  Koon,  30  N.  Y.  428;  HaTHaon  v.  Gibbons,  71  N.  Y.  58.  But, 
as  this  amount  was  not  made  a  part  of  tlie  Judgment  by  any  misunderstand- 
ing or  inadvertence,  it  cannot  be  protected  through  the  application  of  this 
principle.  But  the  judgment  must  be  lield  to  be  void,  as  the  statute  has  de> 
Glared  it  to  be,  because  tiw  fraudulent  intent  which  induced  this  addition 
to  Its  amount. 
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The  next  judgment  was  in  favor  of  the  mother-in-law  of  the  defendant 
William  H.  Payne.  Tbla  judgment  ves  confessed  forthtsum  of  $1,470,  be- 
sides interest.  And  $5,000  of  the  amount  passed  through  the  same  process, 
as  did  the  (4,700  that  whs  made  a  part  of  the  judgment  in  favor  of  May  L. 
Payne.  It  was  not  an  obligation  or  debt  of  the  firm,  and  It  was  a  fraud  upon 
its  creditors  to  empower  the  defendant  Augusta  S.  Bamber  bj  its  insertion 
Id  the  jadgment  to  appropriate  so  much  of  the  firm  property  as  was  necessary 
for  its  satisfaction  to  her  use.  That  was  the  natural  effect  of  adding  this  to 
the  judgment.  It  was  to  defraud  the  creditors  of  tlie  Arm  out  of  so  much  of 
its  propei  ty,  and  parties  are  presumed  to  intend  just  what  their  acta  must 
necessarily  accomplish. 

The  third  judgment  Is  in  t&voi  of  Louise  Nellis,  the  aunt  of  the  defendant 
May  L.  Payne,  and  it  is  no  doubt  subject  to  the  suspicion  that  its  confessiou 
was  produced  by  the  same  intention  as  included  tlie  two  others  and  tlie  gen- 
eral assignment.  But  as  to  that  there  is  no  more  than  this  suspicion,  for  the 
books  sustained  her  right  as  a  creditor  to  the  recovery  of  this  amount;  and 
the  fact  that  it  was  not  all  found  by  the  witness  Ascher  in  the  account  of  loans 
made  by  the  firm  did  not  overthrow  the  other  evidence  given  in  ber  favor. 
There  was  sufBcient  in  her  own  account  upon  the  books  united  with  the  other 
evidence  to  sustain  ber  judgment.  And  the  decision  at  the  trial  should  not 
have  been  against  her  on  the  ground  that  it  was  tainted  by  the  same  fraudu- 
lent intent  as  the  two  judgments  entered  before  it.  Neither  did  its  recovery 
produce  any  unlawful  preference  within  chapter  503  of  the  Laws  of  1887. 
forbidding  preferences  exceeding  one-third  of  the  debtor's  estate  after  paying 
the  wages  and  salaries  of  employes.  This  judgment,  and  the  proofs  relating 
to  it,  are  in  no  respect  connected  with  the  other  two  judgments,  or  with  any 
other  part  of  the  litigation,  but  it  stands  separately  and  alone  on  its  own  merits, 
and  to  correct  the  result,  so  far  as  this  defendant  has  been  affected  by  it,  a  er- 
versal  and  new  trial  to  that  extent  only  will  become  necessary,  (Code  Civil 
Froc.  8  1317,)  and  that  should  be  ordered.  As  to  the  other  two  appellants 
the  judgment  should  be  affirmed,  but  as  to  the  defendant  I^oaise  Nellis,  and 
so  far  as  it  is  against  her,  the  judgment  should  be  revened.  and  a  new  trial 
ordered  with  costs  to  her  to  abide  the  result. 

BiULDT,  J.,  concars. 

yAisB&xnsrr,F.3.,{di99mHnff.)  1  cannot  oonoarinthe  conclusion  arrived 
at  by  Mr.  Justice  Damiels.  I  think  that  the  judgment  appealed  from  sbonld 
be  affirmed.  These  confessions  and  the  assignment  were  a  part  of  the  same 
transaction.  The  same  intent  pervaded  the  whole.  They  were  executed  at 
about  the  same  time,  and  were  component  parts  of  one  scheme.  If  there  was 
a  fraudulent  intent  as  to  any  part  of  this  scheme,  it  vitiated  the  wtiole.  The 
assignment  was  fraudulent,  hence  the  confessions  were  also  fraudulent.  It 
is  not  enough  that  the  plaintiff  in  the  confession  should  act  in  good  faith.  If 
the  defendant  acts  from  a  fraudulent  motive  the  confession  is  void.  This 
Is  the  provision  of  the  Bevlsed  statutes.  Hence,  even  if  the  debt  was  actu- 
ally due  to  Louise  Kellu,  the  confession  to  her  being  part  and  paroel  of  tlie 
fraudulent  assignment,  it  is  tainted  with  the  same  fraud.  The  judgment  ap- 
pealed from  should  be  aCBxmed,  with  costs. 
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iStivreme  Court,  Oeiieral  Term,  Ftnt  Depa/rtmaU.  October  94,  1890l) 

Appbal— Rbtibw— Vbkdict  or  Jobt. 

In  an  action  for  personal  injuries  to  plaintiff,  alleged  to  have  been  caused  by  neg- 
ligenoe  of  defendant's  servants,  tbe  only  erldenoe  on  plaintiff's  part  as  to  tiie  tit- 
camBtsnoes  under  wbiob  be  was  Injured  was  bis  own  testimony,  wbtob.  In  all  tbe 
material  points,  vu  oontradictory,  and  was  also  oontradioied  bj  perfeotlreredlbls 
testimoi^.  It  also  appeared  that,  as  a  result  of  tbe  injuries,  his  mamorj  ud  been 
■fleeted.  Held,  that  fits  tTmtimrny  was  too  unreliable  to  sostain  a  veraiot  in  his 


Appeal  from  clrouU  court.  New  York  county. 

AcUon  bj  Patrick  Kenney  against  the  Ocean  Steam-Ship  Company  of  Sa* 
Tannata  to  recover  dtimages  for  peraunal  injuries  received  while  upon  one  of 
defendant's  steam-ships*  by  reason,  as  he  ulleged,  u£  negtixence  of  defendant's 
servants.  Plaintiff  whs  tn  tbe  employ  of  tbe  Morgan  Iron- Works,  and,  in  the 
course  of  his  employment,  bad  been  engaged,  previoua  to  the  injury,  in  mak- 
ing repairs  on  tbe  boiler  of  defendant's  ateamsliip.  While  such  repairs  were 
being  made,  a  quantity  of  wood,  In  sticks,  was  thrown  into  the  engiue-roum 
of  the  Bteam-Bhip  through  the  ventilator  thereof,  which  whs  commonly  used 
for  that  purpose;  and  defendant  allied  that  proper  warning  was  given  to 
plaintiff  and  other  workmen  to  keep  aWHV  and  avoid  being  or  passing  near  or 
under  the  ventilator;  but  plaint!  tl,  while  passing  under  it,  was  struck  in  the 
head  by  a  piece  of  wood  then  being  tlirown  into  the  engine-room,  and 
thereby  received  severe  injuries,  for  which  this  action. was  brought.  Plaintiff 
was  the  only  witness  on  his  own  part  as  to  what  occurred  at  the  time  of  the 
Bcefdeut.  Others  testitied  on  his  belialf,  as  to  the  extent  of  the  injuries.  Itiat 
he  seemed  completfly  broken  down,  and  was  very  weak,  and  much  affected 
in  his  mind  since  the  accident.  Tlie  jury  found  a  verdict  for  plaintiff  for 
•2,600.  A  motion  by  defendant  for  a  new  trial  was  denied,  and  judgment 
for  plaintiff  entered  on  the  verdict.  From  tbe  judgment  and  the  order  deny- 
ing its  motion  for  a  new  trial  defendant  appeals. 

Argued  t>efore  Van  Bbttnt,  P.  J.,  and  Brady  and  Danibu,  JJ. 

Nathan  Bijur,  for  appellant.    Weeket  A  Foster,  for  respondent. 

Yan  BRTTirr,  P.  J,  Much  as  the  court  may  sympathize  with  the  plaintiff 
because  of  the  Injuries  which  he  has  received  by  the  unfortunate  accident, 
which  forms  the  subject-matter  of  this  action,  we  cannot  see  from  the  evi- 
dence in  the  case  tlmt  he  has  either  established  the  negtigecce  of  the  de- 
fendant or  freed  himself  from  contributory  negligence.  It  is  evident  from 
a  reading  of  the  testimony  of  the  plaintiff  that  but  little  reliance  can  be 
placed  thereon;  as  in  all  ttie  material  points  of  the  case  he  not  only  con- 
tradicts himself,  but  he  is  also  contradicted  by  perfectly  credible  testiiDony. 
He  says  in  one  place  that  he  was  working  upon  the  boiler  at  the  time  of  the 
accident;  in  another  that  he  had  quit  work.  But  tbe  evidence  conclusively 
shows  that  be  had  been  through  work  for  a  considerable  period  of  time 
before  the  happening  of  the  acddent.  In  one  place  he  states  that  no  wood 
had  been  thrown  down  the  ventilatorduring  that  day,  and  that  he  supposed  all 
the  wood  had  been  taken  in;  and  In  another  he  says.  "Of  course,  I  knaw 
wood  was  going  down."  In  reference  to  the  signal  being  given  he  saya  he 
was  working  upon  the  boiler,  and  did  not  hear  any  signal,  i^lle,  as  already 
said,  tbe  evidence  is  that  lie  bad  not  been  working  upon  the  ooller  for  some 
time,  and  that  the  signal  was  given,  and  that  wood  had  been  previously 
thrown  down  there,  and  was  lying  there  at  the  time  of  tbe  happening  of  tbe 
accident.  We  do  not  see,  under  such  circumstances,  how  it  is  possible  to  al- 
low the  verdict  of  the  jury  to  stand.  Upon  this  condition  of  the  evidence 
tbe  court  should  have  directed  a  verdict  in  favor  of  the  defendants  at  tbe 
close  of  the  case;  as  where  it  is  apparent  that  the  testimony  of  a  witnaas  v 
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utterly  anreliable,  a  rerdict  sliould  not  be  nllowed  to  be  baaed  thereon.  In 
stating  in  thia  case  that  the  teBtlmony  of  the  plaintiff  was  utterly  unre- 
liable, we  do  not  intend  to  CHSt  iiny  reHeotion  whatever  upon  his  honesty. 
His  memory  had  und-mhteiUy  been  iiffected  hb  one  or  the  results  arising  from 
the  accident,  and  we  think  that  Uie  verdict  of  the  jury  shows  that  tiiey  did 
not  believe  eitlier  that  the  defendant  was  guilty  of  negligence  or  tliat  the 
plaintiff  liad  sliown  liimself  free  from  contributory  negligence,  or  they  would 
have  rendered  a  larger  verdict,  considenug  the  evidence  in  respect  to  tlie  in- 
juries which  this  plaintiff  liad  received.  Upon  ihe  whole  case,  therefore,  we 
are  of  the  opinion  that  tlie  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  coats  to  appellant  lo  abide  event. 

Bbady.  J.,  concurs  in  the  result. 

Dakleu,  J.,  concurs. 


Hathaway  tJ.  Orient  Ins.  Co. 
(Supreme  Court,  General  Term,  Fkfth  Department.   October  28, 18W.) 

L  Ihburahcs— AaaiONUBNT  of  Poliot— Riqhts  of  Mortoabeb. 

Where  s  mortffage  provides  that  the  mortgagor  ahall  keep  the  bulldlog  upon  the 
mortgaged  land  ioBured,  aad  shall  asBigo  the  policy  to  the  mortgagee,  the  policy  as 
soon  EB  It  Ib  takeD  loures  to  the  benefit  of  the  mortgagee,  aa  u  actually  aaai^ed 
and  delivered  to  him. 

B.  Sami. 

Xq  aaoh  case  the  equities  of  the  mortgagee  oannot  be  defeated  by  an  adjuttmenl 
of  the  loss  between  the  owner  of  the  property  and  the  company,  without  bie  con- 
sent, and  wtth  full  knowledge  of  tbe  provtstosB  of  the  mortgage;  and  It  Is  not  neo- 
flesai7  for  him  to  allege  or  prove  aotnal  fraud  la  order  to  inaiatUmt  bia  rigfata  were 
not  afteoted  by  the  adjustment. 
B.  Sams. 

A  mortgage  covered  a  grist-mill,  with  all  theflztnrea,  eta,  npon  thepremlses f or 
making  and  storing  older,  and  manufacturing  or  making  vinegar.  Held,  that  an 
Acme  oil-engine,  cider-mlU,  grinder,  presses,  paring-machines,  belta,  ahaftlng  and 
.peaee-slioer,  were  "fixtures, "  within  the  meaning  of  tbe  mortgage. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Austin  E.  Hathaway  against  the  Orient  Insurance  Company. 
There  whs  judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Dwiqht,  P.  J.,  and  Macouber  and  CoBLerr,  JJ. 
Miohard  Crowley,  tor  appellant.   Stanley  S.  Filkirut  for  respondent 

CORLETT,  J.  On  the  Ist  day  of  JunCt  1879.  Robert  R.  Treat  and  wife 
executed  a  mortgage  to  Samuel  S.  Rising,  tosecure  the  sum  of  ^,000,  on  two 
tracts  of  land  and  tbe  undivided  half  of  another,  situate  In  the  town  of  Somer- 
set, Niagara  county.  The  mortgage  was  conditioned  to  pay  02,000  In  10 
equal  annual  installments  of  $200  each,  with  semi-annual  interest.  In  the 
description  of  the  first  parcel,  which  is  invoived  in  this  ai-tlon,  the  mortgage 
Slated:  "It  being  the  lot  on  which  the  Novelty  grist-mlU  now  stands,  con- 
taining more  or  less,  with  alt  the  flxlures,  tools,  and  articles  kept  or  used 
upon  the  aaid  premises  for  making  and  storing  cider,  and  manufacturing  or 
making  vinegar."  It  was  also  provided  in  the  mortgage  that  the  party  of  the 
flrat  part  should  keep  the  buildings  erected,  or  to  be  erected,  upon  tbe  lands  in- 
sured against  loss  or  damage  by  Are  in  an  amount  to  be  approved  by  the  mort- 
gagee, and  that  the  policy  should  be  assigned  to  him,  and  that  in  default  thereof 
the  party  of  the  second  part  might  procure  the  insurance.  The  mortgage  was  ac- 
companied by  a  bond.  Treat  conveyed  the  undivided  half  of  the  premises  to 
Albert  £.  Bennett,  and  afterwards,  and  on  the  21st  day  of  November,  IStiT, 
Treat  and  Bennettconveyed  lo Theodore  \V.  Breckontlmt portion  uf  theprem- 
lses designated  as  tbe  "Novelty  Mill  Property."    The  mortgage  was  assigned 


Digitized  by 


414 


HEW  YOBE  SnPFLBMBlIT,  VCl.  11. 


[Sap.a. 


In  December,  I887»  to  Qay  0.  Hiimpbre7,  as  executor  of  the  Uut  will  and  tee- 
tament  or  Samud  S.  Blatng*  deoeaaed,  who  was  ttie  niorttragee.  Hofophrey 
had  been  ^ipofnted  executor  of  this  will  on  the  Sd  day  of  Janiuuy,  1889. 
There  waa  onp^  on  the  mortgage  $2,000.  The  asBlgnment  was  reoocded 
in  the  Niagara  county  clerk's  office.  The  defendant  is  aforeign  corporation, 
engaged  in  the  bnalneas  of  Are  insurance,  and  on  the  2d  day  of  January,  1889, 
it  issued  its  pollCT,  dated  that  day,  to  Theodore  W.  Breokon.  Tlie  policy  was 
for  •1,900,— $1,200  on  frame,  two^tory,  shlngled-roofed  building,  with  ad- 
joining and  eommnnlcatlng  additions  thereto,  including  foundations  and  flxt- 
nres,  and  tba  contents  of  the  same,  whicli  property  was  occupied  as  a  wan- 
house  and  dder-mill;  $200  on  Acme  (ril-englne  and  boilers,  with  connections, 
including  settings  and  foundations;  $200 on  machinery,  tools,  etc;  $300 on 
sto<^  and  supplies,  including  stock  in  all  stagee  oC  manttftuitnre, — all  in  ttie 
XoTelty  mill.  On  the  19th  of  February,  1889.  a  dreoccaned,  which  consumed 
all  the  property  covered  by  the  policy.  Proofs  of  loss  wwe  served  by  Theo- 
dore W.  Breckon  on  the  29th  of  ManA,  1689,  and  the  amount  of  loss  claimed 
in  the  proofs  of  \(aa  waa  $1,900.  In  a  schedule  annexed  to  the  prooft  were 
the  items  of  loss,  amounting,  as  therein  stated,  to  $2,632.74.  On  the  14th 
of  June,  1889,  Breokon  and  the  appellant  eetimated  the  loss  of  the  buildings 
destroyed,  including  machinery  and  personal  property,  at  $1,200,  $700  at 
which  was  paid  to  Breckon,  and  $500  was  sent  to  the  plaintiff,  who  refused  to 
accept  it.  The  adjustment  between  Breckon  and  the  defendant  waa  without 
the  knowledge  or  consent  of  the  plaintiff.  There  was  no  controversy  as  to 
the  value  of  the  property  burned.  The  controlliDg  contention  on  the  part  <jl 
the  appellant  is  that  the  adjustment  made  between  the  defendant  and  Breckon 
is  conclusive  upon  the  plaintiff.  The  complaint  alleges,  in  substance,  the  is- 
suing of  the  policy,  the  character  of  the  property,  and  states  that  the  plain- 
tiff's  interest  in  the  property  destroyed  was  $1,574.70.  The  answer,  among 
other  things,  puts  in  issue  the  amount  due  the  plaintiff  under  the  policy,  ana 
also  sets  up  the  settlement  between  it  and  Breckon,  including  payment  in  pur- 
suance thereof,  as  a  bar.  The  action  was  referred  to  a  referee,  before  whom 
a  trial  was  had,  who  found  the  facts  in  favor  of  the  plaintitf' a  contention,  in- 
cluding the  claim  that  the  fixtures  for  which  he  recovered  were  a  part  of  the 
realty.  The  evidence  on  the  trial  tended  to  support  the  referee's  findings. 
Xoobjection  was  taken  by  demurrer  or  answer  to  the  plaintiff's  right  to  maio- 
tain  the  action,  and  objection  on  that  ground  fa  not  available.  Code  Civil 
Proc.  §8  487,  498. 499.  But  the  objection  that  the  complaiut  did  not  state  a 
eause  of  action  is  not  waived.  Tookerv.  Annoux,  76  K.  T.  397.  The  action 
could  be  maintained  in  the  name  of  the  mortgagee  to  recover  the  amount  of 
his  Interest.  Pitney  v.  Insurance  Co.,  65  N.  T.  6.  Breckon  and  the  defend- 
ant had  full  knowledge  of  the  provisions  of  the  mortgage  in  reference  to  In- 
surance at  the  time  of  the  adjustment.  Under  such  circumstances,  the  m<nrt- 
gageeor  assignee  could  recover  the  amount  due,  as  provided  in  the  mortgage. 
Cromwell  v.  Insurance  Co.,  44  KT.  Y.  42;  Dunhp  v,  Averp,  89  N.  T.  592; 
Raid  T.  McCrum,  91  K.  Y.  412.  A  mortgagee  has  an  insurable  interest 
in  property.  Cone  t.  Insurance  Co.,  60  N.  Y.  619-624;  Dakin  t.  Insur- 
ance Co.,  13  Hon,  122;  affirmed.  77  N,  Y.  600.  Proofs  of  loss  were  properly 
served  by  Breckon.  2  Wood,  Ins.  §  438.  Breckon  could  not  bind  the  plain- 
tiff by  any  contract  of  adjustment  with  the  defendant.  Id.  §  370;  SnnU  t. 
Inmrance  Co..  3  Bosw.  516-520;  Martin  v.  7n*«rane*  Co.,  101 N.  Y.  498, 5 
B.  Rep.  S38.  The  authorities  cited  by  the  learned  counsel  for  the  appel- 
lant do  not  conflict  with  the  doctrine  of  the  above  cases.  Although  the  policy 
had  never  been  assigned  to  the  plaintiff,  that  fact  cannot  impair  his  rights. 
It  was  contemplated  that  the  policy  should  be  taken  in  the  name  of  the  owner 
for  the  benefit  of  the  mortgagee  to  the  extent  named.  As  soon  as  it  was 
taken,  it  inured  to  the  benefit  of  the  mortgagee,  the  same  as  If  it  Iiad  been 
actually  assigned  and  delivered.   Equity  regards  as  alrmdy  done  what  the 
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parties  have  ^reed  to  do.  Lannirtff  v.  Tompkina^  45  Barb.  308-316.  It  Is 
too  plain  for  Hrgument  that  t)ie  equities  of  the  morlgugee  could  not  be  de- 
feated or  impaired  by  any  contract  or  arrangement  between  the  owner  of  the 
property  and  the  insurance  company  without  his  knowledge  or  consent.  It 
was  not  necessary  to  allege  or  prove  actual  fraud.  It  was  sufficient  for  the 
plaintiff  to  show  what  occurred,  which  would  place  htm  In  a  position  to  in- 
sist that  bis  rights  were  not  affected  by  the  adjustment  between  Breckon  and 
the  defendant.  The  mortgage,  by  its  terms,  covered  the  property  for  which 
the  plaintiff  recovered;  and  it  must  be  assumed  that  the  agreement  to  keep 
It  insured  for  the  benefit  of  the  mortgagee  was  intended  to  embrace  all  the 
property  attached  to  the  realty  descritwd  In  the  mortgage.  The  Acme  oil-en- 
gine, ci'der*mill.  grinder,  presses,  paring-machines,  belts,  shafting,  and  pease- 
sUcer  were  Hxtures  witliin  the  meaning  of  the  parties.  MeRea  t.  Bank,  66 
N.  r.  489;  Ward  v.  Kilpalrleh,  85  N.  Y.  413;  Tifft  v.  Horton,  53  N.  T. 
377;  and  Hart  v.  Sheldon,  34  Hun,  88. — sustain  and  illustrate  this  position. 
No  errors  were  committed  iu  the  admission  of  evidence  to  wlilch  exception 
was  taken  which  would  authorize  a  reversal-  The  Judgment  must  bia  af- 
flnned.   All  concur. 


{Supreme  Court,  Oeneral  Ttmiy  Fifth  Depetrtment.   October  S8, 1690.) 

BUNDBB— 'EVTDtKCB. 

In  an  actloD  for  slander,  plaintiff  was  penoltted  to  show  that  defendant  bad  no 

family  dependent  upon  him,  and  was  a  man  of  wealth.  Held  error,  whioh  was 
not  cured  by  a  charge  that  the  jury  were  to  only  coasider  the  evidence  for  the  pur- 
pose of  arrivinff  at  Uie  weight  to  be  given  to  the  statements  made  by  defendant  con- 
cemln(  ph^ntlll. 

Appeal  from  circuit  court.  Yates  connty. 

Action  by  Enimu  K.  Enos  against  John  A.  Enos.   There  was  a  verdict 
for  plaintiff.   From  the  judgment  entered  thereon  defendant  appeals. 
Argued  before  DmoHT,  P.  J.,  and  Maoombeb  and  Corlett,  JJ. 
A,  Iieary,  for  appellant.    Calvin  J.  Huaon,  for  respondent. 

GoBLETT.  J.  This  action  was  brought  to  recover  damages  for  slander. 
The  complaint  charges,  in  substance,  that  the  defendant,  at  various  times 
during  the  years  1886.  1887.  and  1888,  charged  the  plaintiff  w  ith  being  a  pros- 
titute and  a  thief.  The  answer  was  a  denial.  The  cause  was  tried  at  the 
Yates  circuit  before  a  justice  and  a  jury,  In  December,  1889,  and  resulted  la 
a  Vfirdict  of  $3,000  for  the  plaintiff.  A  motion  for  a  new  trial  was  made  and 
denied,  and  the  defendant  appealed  to  this  court.  The  plaintiff  gave  evidence 
tending  to  prove  the  allegations  of  the  complaint.  The  defendant's  evidence 
controverted  that  of  the  plaintiff.  Mason  L.  Baldwin  was  sworn  as  a  wit- 
ness on  the  part  of  the  plaintiff,  and  testiHed  that  he  was  a  banker,  and  knew 
the  defendant.  The  witness  was  asked  the  following  question:  "Has  Mr. 
Eoos  any  children  living?"  The  counsel  for  the  defendant  objected.  Coun- 
sel for  plaintiff  offered  to  prove  that  the  defendant  was  a  man  of  means,  and 
had  no  one  depending  on  him  for  support,  to  which  the  counsel  for  the  de- 
fendant objected.  The  objection  was  overruled,  and  exception  taken. 
"Answer.  No,  I  don't  understand  he  has  any.  Question.  Has  he  a  wife? 
A,  Yes,  sir.  Q.  Do  you  know  the  amount  of  personal  property  Mr.  Enos 
owns?  (The  counsel  for  the  defendant  objected,  as  being  incompetent  and 
immaterial,  and  not  to  be  taken  into  consideration  in  determining  the  ques- 
tion at  issue  here  before  the  jury.  Keceived  and  exception  taken.)  A.  Yes; 
in  the  neighborhood.  Q.  How  much?  A.  In  the  neighborhood  of  $50,000.** 
Tlie  witness  also  testified  that  the  defendant  owned  a  farm  of  100  acres. 
The  trial  justice.  In  charging  the  jury  on  this  subject,  said:  "In  the  first 
place,  evidence  has  t>een  permitted  here  as  to  the  wealth  and  standing  of  the 
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defendant,  not  for  the  purpose  of  affecting  your  Judgment  as  to  the  amount 
of  damages  he  should  pay,  beciiuse  you  will  not  be  permitted  to  enham-e  the 
darnHgesfor  the  reason  that  the  defendant  is  a  wealthy  man,  und  the  evidence 
was  not  allowed  in  the  case  for  any  such  purpose  whatever,  1ml  It  whs  al- 
lowed for  the  sole  purpose  of  showing  the  effect  that  was  to  be  given  to  the 
language  uttered  by  this  particular  individual.  You  have  a  right  to  know 
the  financial  condition  and  stsinding  of  the  defendant  in  the  community  where 
he  resides,  for  the  purpose  of  saying  what  weight  would  be  given  tu  any 
thing  he  might  say  concerning  another  individual;  because  a  man  in  the  po- 
sition of  this  defendant  certainly  has  it  in  his  power,  by  making  a  statement, 
to  curry  with  it  greater  weight  than  another  person  would  have  who  occupied 
a  lenA  prominent  position  In  the  society  in  which  he  moves.  So  that  you  are 
to  consider  this  testimony  solely  with  a  view  to  arriving  at  the  weight  which 
is  ti)  be  given  by  you  to  the  statements  which  this  defendant  may  have  made 
concerning  this  plaintiff."  The  leading  contention  on  the  part  of  the  ^pel- 
lant  la  that  the  trhU  court  erred  In  admitting  the  evidence  i^ve  quoted.  The 
first  question  objected  to  was  whether  the  defendant  had  any  children  living. 
The  plaintiff's  counsel  stated,  as  a  reason  why  the  evidence  should  be  admit- 
ted,  that  he  would  show  him  to  be  a  man  of  wealth,  and  that  he  had  no  one 
dependent  upon  him  for  support.  After  this  statement,  the  defendant  again 
objected.  It  was  overruled  and  exception  taken,  and  the  witness  answertid 
to  the  effect  that  be  bad  no  children.  Whether  the  defendant  bad  or  had  not 
children  could  in  no  way  bear  upon  the  question  as  to  how  much  weight  or 
importance  would  be  attached  to  the  words  be  used  concerning  tlie  plaintiff. 
The  only  possible  purpose  of  this  evidence,  in  the  nature  of  things,  was  to 
show  that  the  defendant  bad  no  family  dependent  upon  him  for  support 
This  was  the  view  taken  by  the  learned  coti  nsel  for  the  plaintiff,  for  be  atiited 
that  sucli  was  his  purpose  in  offering  the  evidence.  The  court,  after  IjeiDg 
fully  advised  of  the  reason  why  tlie  evidence  was  offered,  overruled  the  ob- 
jection. How  far,  or  to  what  extent,  the  fact  that  the  defendant  had  no 
children  affected  the  jury  on  the  question  of  damages.  It  is  impossible  to  de- 
termine. They  might  well  have  reasoned,  as  the  plaintiff  ^s  counsel  did,  that, 
being  a  man  of  wealth  and  having  no  family  dependent  upon  him,  they 
should  render  a  larger  verdict  than  if  those  facts  did  not  appear. 

The  other  question  objected  to  was  an  inquiry  as  to  the  wealth  of  the  de- 
fendant. The  ground  of  the  objection  was  that  the  evidence  was  incompe 
tent  and  immaterial,  and  not  to  be  taken  Into  consideration  in  determining 
the  question  at  issue  before  the  jury.  The  witness  was  allowed  to  answer 
this  question  afttr  exception,  and  the  evidence  showed  he  hHdS50,000of 
personal  property,  and  a  farm  of  lUO  acres.  In  view  of  what  was  said  after 
the  question  was  asked  in  reference  to  children,  it  is  difficult  to  see  upon 
what  theory  this  question  was  asked,  except  as  bearing  upon  Ltie  question  of 
dnmagep.  lioth  questions  natorally  and  legitimately  bore  upon  that  subject, 
and  the  jury  were  fully  informed  as  to  the  defendant's  family  and  property. 
It  is  now  the  rule  in  this  state  that.  In  an  action  of  slander  or  tib^,  tin  p&- 
cuniary  circumstances  of  the  defendant  are  not  involved  in  the  issue,  and  evi- 
dence showing  him  to  be  rich  or  poor  is  not  admissible  on  the  question  of 
damages.  Dain  v.  Wycof,  7  N.  Y.  191-193;  ralmer  v.  Haakin*,  28  Barb. 
90;  Austin  v.  Baeun,  49  Hun,  386,  3  N.  Y.  Supp.  587.  The  trial  justice,  in 
his  charge  to  the  jury  in  the  portion  above  quoted,  stated  that  such  was  the 
law;  but  he  trented  the  evidence  as  proper  for  Muotber  purpose,  stating  tliat 
the  jury  had  a  right  to  know  the  financial  condition  and  standing  of  the  de- 
fendant for  the  purpose  of  showing  what  weight  should  be  given  to  bis 
words.  It  Is  the  general  rule  that  where  improper  evidence  lias  been  received 
under  objection,  which  may  affect  the  vexdict.  it  is  not  cured  by  a  direction 
of  the  judge  to  disregard  it.  Brben  Y.  LoriUard,  19  K.  Y.  299;  Wright  v. 
AMxuranee  Soe.,  41 K.  x .  Super.  Ct.  1 ;  Allen  y.  Jamet,  7  Daly.  18;  l^mtaan  v. 


BULBBBT  V.  CUBE. 


417 


Goddard,  48  How.  Ft.  868;  Trowr  t.  RaUroad  Co.,  42  K.  T.  497.  It  is  tnie 
thai  thii  role  has  been  sumewluit  modifled  In  &all  t.  Qall,  114  T.  109, 
21  N.  B.  Bep.  106.  and  Halmta  v.  Jfajfat*  120  N.  Y.  159,  24  N.  E.  Bep*  27u. 
but  not  BO  as  to  affect  the  qaesttons  inTOlTed  in  this  appeal.  A  specific  ob- 
jection most  always  be  taken  onleas  the  evidence  in  its  essential  chanieter  la 
incompetent.  Tooley  t.  Baaon\  70  Y.  84,  85;  Baylies,  New  Trials,  179. 
It  is  a  familiar  rule  that,  wh«re  illegal  evidenoe  which  might  affect  a  verdict  la 
admitted,  a  new  trial  most  be  granted.  Starhird  v.  Bairona^  43  TS.  Y.  200; 
Itaird  v.  OUl^t,  47  N.  Y.  186.  Evidence  of  the  amount  of  the  defendant's 
property  was  not  admiSBiUe  on  the  question  of  damages,  nor  was  that  as  to 
tlie  number  of  hia  children.  It  is  difllcult  to  eee,  from  an  examination  of  the 
case,  for  what  purpose  the  evidence  objected  to  waa  admitted.  In  view  of 
wliat  ooouned  atthe  time,  except  aa  bearing  upon  the  question  it  damages. 
Was  the  evidence  objected  to  amnissible  on  the  question  of  how  much  we&ht 
ahould  be  attached  to  the  words  spoken?  It  is  difficult  to  see  upon  wnufe 
principle,  aa  a  tegal  proposition,  a  man'a  financial  abUity  should  increase  or 
diminish  the  importance  of  his  detrlaiations  on  the  question  of  another's 
character.  This  is  well  illustratt^d  in  the  present  case,  for  several  witnesses 
tntified  that  they  attached  no  weight  or  importance  to  the  defendant's  ulter^ 
ances,  and  still  the  evidence  objected  to  was  held  to  be  competent  upon  the 
ground  that  his  financial  standing  would  add  weight  and  influence  to  his 
words.  The  position  or  standing  of  an  individual  speaking  slanderous 
words  might  bear  upon  tbe  weight  of  his  utterances,  but  the  amount  of 
money  or  properly  he  poasesBes  would  not  naturally  affect  his  credibility,  or 
cause  bis  statements  to  be  more  readily  believed.  If  this  were  so,  no  reason 
la  seen  why  a  man's  wealth  might  not  be  proved,  in  all  eases  where  he  is  a 
witness,  for  the  purpose  of  iocreHBing  the  force  and  cogency  of  his  evidence. 
The  learned  counsel  for  the  respondfnt  cites  no  cssea  holding  that  the  amount 
of  mon^  a  man  has  adds  to  tbe  weight  or  influence  of  his  statements  on 
qneations  of  character.  But  in  any  view  of  the  case,  it  is  impossible  to  know 
that  the  admission  of  the  evidence  objected  to  on  the  qaestion  of  children  did 
not  affect  the  mtnds  of  the  jury,  and  it  certainly  cannot  be  claimed,  as  to  this 
evidence,  that  it  could  have  weight  on  the  importance  to  be  attached  to  the 
slanderous  words.  The  fact  that  a  man  has,  or  has  not,  children  can  certainly 
have  no  weight  in  any  such  direction.  The  only  legitimate  effect  was  to 
influence  tbe  jury  In  giving  the  plaintiff  a  larger  verdict,  because  he  had  no 
one  dependent  upon  him  for  support.  Suppose  that  no  evidence  of  the  amount 
of  the  defendant's  wealth  had  been  admitted,  and  proof  had  been  offered 
showing  that  he  had  no  children  or  family  to  support,  and  it  had  been  re. 
ceived  under  objection.  It  could  hardly  be  argued  that  the  evidence  was  com- 
petent. It  could  not  be  construed  to  be  received,  except  for  tbe  purpose  of 
showing  that  no  injury  would  be  inflicted  upon  the  defendant's  family  by  find- 
ing a  verdict  against  him  for  a  large  sum  of  money.  Such  evidence  would 
naturally  tend  to  influence  the  jury  on  the  question  of  damagea.  It  follows 
that  a  new  trial  must  be  granted,  with  costs  to  abide  the  event.   All  ooneor. 


HuLBERT  et  al.  0.  Clake  et  ai, 
iSwfimM  Court,  General  Term,  Fifth  Departmmt.  October  1800;) 
1.  LmrrATioir  ov  Aotions— Pobeclosdrb. 

The  New  York  statates  bar  an  action  on  a  note  six  yean  after  It  Is  due  and  an 
action  of  foreclosure  twenty  years  after  the  note  secured  thereby  becomes  doe. 
Held,  In  an  action  to  foreclose  a  mortgage^  the  notes  aeonred  thereby  beiag  mora 
than  six  but  ieaa  than  twenty  years  owane,thattbeplsaot  UmltatloiiB  was  ^o|^ 
eriy  overruled. 
1.  BucB— OBncinicr  Daotn. 

Tfae  action  being  on  the  mortgage,  and  action  on  the  notes  being  barred,  the  pn^ 
vision  of  tbe  Juagnif  nt  that  plalntllb  be  paid  whatever  defldancfy  mi|^t  arlss  on 
the  sale  of  tbe  mortgage«i  iireoiisea  was  erroneoaa. 
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Appeal  from  Judgment  on  report  of  referee. 

Action  by  Lydia  Hulbert  and  otbers.  admintstratorst  against  William  B. 
Clark  and  others.  From  a  judgment  entered  on  report  ofareferee.  defeodanti 
appeal. 

Argued  before  Dwionr,  F.  J.,  and  MAOtniBEB  ud  Goblbtt,  JJ. 
M.  Hammond,  for  appellants.   P,  L,  Mant^gt  for  respondents. 

DwiGHT,  F.  J.  The  action  was  for  the  foreclosure  of  a  mortgage  of  real 
estate  given  to  secure  a  simple  contract  debt  eviden<»d  by  a  series  of  eight 
promissory  notes,  the  last  of  which  became  due  more  than  six  but  lees  than 
twenty  years  before  the  commencement  of  this  action.  Also  the  last  payment 
allowed  as  a  credit  on  the  notes  was  made  more  thnn  six  years  before  the  com- 
mencement of  the  action,  and  more  than  six  years  before  the  death  of  the 
plaintiff's  intestate,  who  was  the  payee  and  mortgagee  named  in  the  notes 
and  mortgage.  It  Is  admitted  that  all  of  the  notes  except  two,  the  sixth  and 
eighth  of  the  series,  were  paid  during  the  lifetime  of  ttie  intestate,  and  the 
plaintiffs  seek  to  recover*  by  a  foreclosure  of  the  mortgage,  the  amonnt  of  the 
two  notes  alleged  to  be  unpaid,  and  which  were  found  among  the  papers  of 
tlie  deceased  after  his  death.  The  principal  contest  on  the  trial  seems  to  have 
been  made  on  the  Issue  of  payment.  The  evidence  on  that  subject  was  con- 
flicting, and  the  fact  was  not  free  from  doubt,  but  the  alflrmative  of  the  iasne 
was  with  ^e  defendant,  and  he  has  failed  to  satisfy  the  mind  of  a  careful 
and  consctentioas  referee  that  tlie  two  notes  in  qoestion  bad  been  paid.  The 
finding  is  to  the  contrary*  and  with  that  result  we  do  not  feel  at  liberty  to 
interfere. 

The  plea  of  the  statute  of  limitHtions  wliich  was  interposed  by  an  amend* 
ment  to  the  answer,  allowed  on  the  trial,  presents  the  simple  question 
whether  an  action  to  foreclose  a  mortgage  of  real  estate  for  the  collection  of 
a  simple  contract  debt  which  the  mortgage  was  given  to  secure  is  barred  by 
the  six-years  statute  of  limitations.  Upon  that  queetlon  we  regard  the  law 
as  settled,  in  this  state,  against  the  contention  of  tlie  defendants.  Walter- 
mire  V.  West&ver,  14  N.  Y.  16;  Pratt  v.  Huggint,  29  Barb.  277;  Gillette  t. 
8mith,  18  Hun.  10;  Kinoaid  v.  Riohardeon,  9  Abb.  K.  0.  319;  In  re  LaU, 
33  Hun,  622.  The  argument  of  counsel  for  thedefendants  is  based,  largely,  upon 
the  assomption  that  the  statute  of  limitations  raises  the  presumption  of  pay- 
ment of  the  debt  or  obligation  within  the  time  prescribed  by  the  limitation. 
But  this  assumption  is  erroneous.  There  is  only  one  case  in  which  by  our 
statute  a  presumption  of  payment  is  created  by  the  lapse  of  time,  and  that  is 
the  case  of  a  judgment  or  decree  for  the  payment  of  money.  Code  Civil  Froc. 
g  876.  In  all  other  casea  the  effect  of  the  statute  is  only  to  limit  the  time 
within  which  an  action  may  be  commenced.  Id.  §§  881.  882,  et  ueq.  In  all 
these  cases  thedebt  or  obligation  remains  unaffected,  except  as  to  the  remedy 
for  its  collection  or  enforcement.  It  is  still  recognized  by  the  law  as  a  good 
and  valuable  consideration  for  any  subsequent  promise  or  undertaking,  or 
transfer  of  property.  If  a  party  has  two  remedies  for  the  collection  of  the 
same  debt,  he  may  pursue  eitlier  within  the  time  limited  by  the  statute  for  Its 
pursuit.  In  this  case  the  debt  evidenced  by  the  notes  in  question  was  not 
paid  or  satisfied  by  the  lapse  of  six  years  from  the  time  when  It  t>ecame  due; 
the  statute  only  forbade,  after  that  time,  an  action  on  the  notes  for  its  recov- 
ery. But  the  same  debt  was  also  secured  by  the  mortgage,  upon  which  an 
aciion  might  be  maintained  at  any  time  within  twenty  years;  and  that  was 
the  action  brought  by  the  plaintiffs.  The  plea  of  the  statute  of  limitations 
was  therefore  properly  overruled,  aud  a  judgment  ordei^  fur  a  foreclosure  of 
the  mortgage. 

But  the  same  considerations  above  presented  show  that  In  one  respect  the 
judgment  entered,  and  from  which  the  appeal  was  taken,  was  one  to  which 
the  plaiulifEs  were  not  entitled,  and  which  was  not  warranted  by  the  findings 
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of  the  raterae.  The  action  being  on  the  mortgage,  and  not  on  the  notes,  was 
Kklely  an  aetkm  in  rem*  and  no  personal  Judgment  could  be  had  thpreln 
againet  either  of  the  defendants.  The  judgment  as  entered  directs  that  the 
defendant  William  B.  Clark  pay  to  the  plaintiffs  whatever  deaciency  m«j 
ftrlae  on  the  sate  of  the  mortguged  premises.  The  Judgment  should  be  modi- 
fied by  striking  out  the  provision  mentioned,  and.  as  modiOed,  affirmed,  witb- 
oat  OMta  of  tb&  appeal  to  either  party.   All  concur. 


FOWLEB  0.  FOWLEB. 

laupreme  Oovru  Omeral  T^rm,Syth  DspartmmL  Ootobsr  2B,  1800.) 

1*  IinfiTBD  Divoaoa  — BviubhoSi 

In  BB  acttoD     a  wife  for  a  Umltad  dlvoro^  the  evldeooe  showed  that  defendant 

bed  falaal7  charged  plidatlff  witb  adultery  with  rarious  peraooB;  that  he  had  aUo 
stated  that  on  one  occasion  he  discovered  her  In  the  act.  and  that  he  had  a  written, 
confession  of  the  fact  from  her  partleepi  ertminis;  that  he  had  made  perslstentef- 
forts  to  entrap  her  into  a  coniiHiion  of  gnllt,  and  that  the  effect  of  Uila  course  ttf 
treatment  twice  brooght  pialatllt  to  a  condition  in  whioh  she  attempted  to  take  her 
life,  and  kept  her  in  a  oondltloD  of  nervous  prostration.  Held,  that  this  was  suffl- 
otent  to  justify  a  limited  divorce  under  Coda  Civil  Proc.  1 1783,  subd.  S,  permitting 
such  a  divorce  for  "saoh  conduct  on  the  part  of  the  defradant  towards  the  plain- 
tiff aa  msy  randw  It  tusi^  and  Improper  for  the  former  to  cohabit  with  the  latter.  * 

Bvldenoe  of  plalnUft  that  on  the  second  night  of  their  marriage  defendant  said  to 
her  that  he  dla  not  love  her,  and  that  he  had  made  a  mistake  in  marrying  her,  was 
propet^  admitted,  not  as  a  declaration  of  fact,  but  as  a  fact  in  itself,  oontrlbuUag 
to  ooBsHtute  plaintiff's  oanse  of  action, 
a  8m. 

Plaintiff  was  also  properly  permitted  to  testify  that  defendant  made  a  statement  to 
her,  hi  the  form  of  a  oonf  ession,  that  he  bad  had  improper  relations  witb  a  woman 
in  his  ofQoe,  and  that  be  afterwards  admitted  that  the  confession  was  falae^  and 
madeiatbebopeaflndaolBgashnilaroontBBrion'fEom  taarlazetaxn. 
4.  Buia, 

A  letter  written  by  plalnUfl,  and  banded  by  her  to  defendant,  in  which  she  re- 
viewed the  history  of  their  marriage  life  and  depicted  his  cruelty  and  injustloe, 
was  competent  evldeooe  as  a  declaration  made  to  defendant  of  feote  whi^A  ne  bad. 
an  opportunity  to  deny  or  ezooaaw 

Appeal  from  special  term. 

Action  for  a  limited  divorce,  brought  by  OarrieC.  Fowler  against  William 
P.  Fowler.  From  an  interlocutory  judgment  in  favor  of  plaintift,  the  de- 
fendant appeals. 

Argued  before  Dwiobt,  P.  J.,  and  Macouber  and  Corlett,  JJ. 
S.  Drake,  tor  appellant.  S,  F*  WelUngtonp  for  respondent. 

X>WI0BT«  F.  J.  The  findings  of  fact  in  this  case  can  not  be  disturbed.  They 
are  completely  supported  by  tlie  testimony  of  the  plaintiff,  which  is  corrobo- 
rated, in  important  particulars,  by  the  testimony  of  other  witnesses,  by  col- 
lateral clroumstances.  and  by  admissions  of  the  defendant.  Under  all  tite 
disclosures  of  the  evidence,  it  was  permitted  to  the  trial  court  to  give  fall 
credit  to  the  plaintiff,  and  to  reject  the  defendant's  testimony  so  fftr  as  it  con- 
flicted with  hers.  This  being  done,  a  very  strong  case  is  made,  within  the 
langnageof  the  statute,  "of  such  conduct  on  the  part  of  the  defendant  to- 
wards the  plaintiff  as  may  render  it  unsafe  and  improper  for  the  former  to^ 
cohabit  with  the  latter."  Code  Civil  Froc.  §  1762.  subd.  2.  The  course  of 
conduct  of  the  defendant  towards  the  plaintiff  as  thus  portrayed  might  well 
be  denominated  cruet  and  iuliuman.  It  was  characterized  by  complete  dis- 
loyalty of  sentiment,  denial' of  confidence  and  affection,  base  and  unfounded 
suapidons,  false  and  malicious  accusation.  He  falsely  charged  her,  to  her 
face  and  to  her  friends,  with  adultery  with  her  physician,  with  the  physician 
of  lier  child,  and  with  the  husband  of  her  sister.  He  falsely  stated  that  on 
one  occasion  ho  diaoovered  her  In  the  act,  and  that  he  had  a  written  confession 
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of  tlie  fact  from  her  particeps  orimMt.  He  made  persistent  efforts  to  entrap 
her  into  a  confeesioD  of  guilt,  and  was  watchful  and  solicitous,  not  in  the  de- 
fense of  his  wife's  puritj,  and  his  own  lionor,  but  to  obtain  evidence  that 
both  bad  BuSered  defeat  In  the  mean  time,  during  the  10  ye»ra  from  their 
marriage  to  their  separation,  the  plaintiff  was  10  times  with  child  hj  the  de- 
fendant*  having  been  five  times  confined  with  liritig  children,  and  Qve  times 
by  miscarriages.  The  trial  court  finds  that  the  effect  of  this  course  of  treat- 
ment was  "to  keep  the  plaintiff  in  ill  health,  to  throw  her  into  a  condition 
of  nervous  prostration,  and  to  make  it  unsafe  and  improper  for  her  to  cohabit 
with  the  defendant;"  and  the  evidence  shows  that  slie  was  twice  brought  to 
a  condition  in  which  she  attempted  to  destroy  ber  own  life.  Here  there  was 
the  phyeicHl  injury  and  the  physical  danger  necessary  to  conittitute  cruel  and 
Inhuman  treatment,  even  though  the  pliysical  violence,  commonly  an  element 
of  such  treatment,  was  wanting.  The  triid  court  has  not  found,  in  terms, 
that  the  plaintiff  was  subject  to  cruel  and  Inhuman  treatment,  but  has  found 
I  the  existence  of  the  cnuse  for  separation  prescribed  by  the  second  subdivision 

of  the  statute,  quoted  above,  and  that  finding  equally  supports  the  conclusion 
of  law  upon  which  the  jtKl^meiit  was  based,  it  may  well  be  questioned 
whether,  under  the  later  authorities,  even  where  the  sole  cause  of  separation 
alleged  is  cruel  and  inhuman  treatment,  it  is  necessary  to  prove  physical  vio- 
ence.  Kennedy  v.  Kennedy,  73  N.  T.  369;  BiJiin  y.Bihin.  17  Abb.Pr.  19- 
26;  DeSfeli  v.  DeMeli.Q7noyr.  Pr.  20-32;  Lutz  v.Zute,  9N.T.  Supp.  858. 
Several  of  th^  cases  recognize  the  principle  that  a  course  of  conduct  which 
produces  great  mental  distress  may  be  cruel  and  inhuman,  even  though  pti}^ 
leal  violence  is  not  inflicted;  but  in  this  case  there  is  tlie  allegation  and  the 
finding,  abundantly  supported  by  the  evidence,  of  a  course  of  conduct  which 
rendered  it  improper  and  unsafe  for  the  plaintiff  to  cohabit  with  the  defend- 
ant. The  several  subdivisions  of  section  1762,  eupra,  are  alternative  io  their 
provisions,  and  the  several  causes  prescribed  by  them*  for  which  as^Mration 
may  be  decreed,  an*  independent  of  each  otlier. 

Several  exceptions  to  rulings  or  the  court  are  strongly  insisted  upon  as  point- 
ing to  error  on  llie  trial.  Two  of  them  relate  to  communications  made  by 
the  fauslmnd  to  the  wife,  testified  to  by  tlie  latter,  which,  it  is  urged,  were 
privileged  communications.  One  was  the  declaration  of  the  defendant  to  his 
young  bride,  un  the  second  night  after  their  maiTlage*  that  be  did  not  love 
her,  and  that  he  had  made  a  mistake  In  marrying  her.  If  to  make  such  a 
declaration  at  such  a  time  was  an  act  of  cruelty,  if  it  was  the  early  beginning 
of  a  course  of  treatment  persisted  in  throughout  their  married  life,  which  was 
destined  to  destiuy  her  happiness,  to  rob  her  of  her  peace  of  mind,  to  under- 
mine ber  physical  and  mental  health,  and  to  drive  her  to  attempts  upon  tiw 
own  life,  and  thus  to  render  it  improper  and  unsafe  for  her  to  oohabit  with 
him,  then  it  was  not  a  privileged  communication.  It  was  to  be  received  in 
evidence,  not  as  a  declaration  of  the  fact  dedared,  but  as  a  fact  in  itself  con- 
tributing to  constitute  the  plaintiff's  cause  of  action.  Such  acta  cannot  be 
concealed  under  the  doak  of  privilege. 

Another  objection  1^  the  defendant,  on  the  same  ground,  seems  to  be 
equally  untenable.  The  plaintiff  was  permitted  to  prove,  by  her  own  testd- 
mony,  that  the  defendant  at  one  time  made  a  statement  to  her.  In  the  form 
of  a  confession,  that  he  bad  had  improper  relations  with  a  woman  In  his  of- 
fice. There  was  no  charge  of  adultery  against  the  defendant  in  tiie  complaint, 
and  the  declaration  was  plainly  inadmissible  to  prove  the  fact  confessed. 
But  further  testimony  of  theplaintifl  shows  the  true  character  of  the  so-called 
''confession,"  and  demonstrates  the  admtssllifllty  of  the  evidence.  The  de- 
fendant afterwards  admitted  to  the  plaintiff  tliat  the  pretended  confessiim  was 
false,  made,  as  be  said,  out  of  whole  clotb,  and  with  the  hope  of  inducing  a 
similar  confession  from  ber  In  return.  In  other  words,  this  "confidential 
cumuiunication**  from  the  husband  to  the  wife  was  a  deliberate  device  to  en- 
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trap  the  wife  into  a  conf<-ssion  ot  guilt  on  her  own  part.  There  1b  no  shield 
of  privilege  for  such  an  act  hb  this. 

The  remaining  exception  to  Ite  noticed  here  relates  to  the  admlBslon  In  evi- 
dence of  a  letter  written  by  the  plaintiff  to  the  defendant  shortly  before  she 
left  his  house.  She  herself  handed  to  him,  and  he  retul  it.  It  was  a  long  let- 
ter, in  which  she  Teview«'d  the  history  of  their  unliappj  married  life.  It  re- 
minded him  of  her  struggles  and  sacrifices  tu  the  vain  effurt  to  gain  bis  cou- 
fldence  and  affection,  and  depicted  the  cruelty  and  injustice  which  she  had 
auffered  at  bis  bands,  and  it  disclosed  a  condition  of  mind  bordering  on  de- 
spair. It  was  competent  evidence,  because  it  was  a  declaration,  made  to  the 
defendant  himself,  of  facts  which  he  had  the  opportunity  to  deny  or  excuse. 
The  response  which  the  defendant  made  to  this  communication  is  in  evidence, 
and  it  was  for  the  trial  court  to  attach  to  both  their  proper  significance  as 
bearing  upon  the  issues  in  the  action.  We  are  of  the  opinion  tliat  the  evi- 
dence In  the  case  supports  the  finiJing  of  fact  which  w'e  have  considered,  and 
that  such  finding  in  turn  supports  thv  conclusion  of  law  upon  which  the 
judgment  is  based;  and  we  have  discovered  no  error  on  the  trial  which  viti- 
ates either.  The  judgment  sliould  be  affirmed.  Interlocutory  judgment  ap- 
pealed from  affirmed,  with  costs.  All  concur. 


ESDAILB  V.  WUYTACK. 
(Cttv  of  Iftw  Ytnk,  General  Term.   October  8,  1890.) 

PAsnmsBiP— AooouNTiNS — Action  at  Law. 

A  complaint  alleged  that  a  copartoershlp  existing  between  plaintiff  and  defend* 
ant  was  dlsacdved  by  mutual  eoDsent.  all  partnership  property  being  equally  divided, 
in  consideration  of  which  it  was  agreed  that  all  oatstandioir  partnership  liabilities 
be  borne  equally  between  them ;  that  there  was  an  outstanding  note  and  a  few 
trifling  debts,  all  of  which  plalntitC  paid,  and  judgment  was  prayed  aeaiost  defend- 
ant for  hi*  half  of  the  obligations  so  paid.  Tbe  answer  alleged  that  toe  proceeds  of 
the  note  were  applied  toplaiiitiff's  Individual  use.  field,  tbattheaotion  did  not  in- 
volve the  oo-pannersMp  aoooont*  of  the  parties,  but  waa  atrioUy  an  aotion  at  law. 

Af^wttl  from  trial  term. 

Action  by  Charles  J.  Esdalle  against  Andrew  J.  Wuytack.  The  complaint 
allwes  that  the  plaintiff  and  defendant  were  copartners  up  to  December  1, 
18^(  when  tbe  copartnership  was  dissolved  by  mutual  consent,  all  partnership 
assets  and  property  being  equally  divided  between  them,  in  consideration  of 
which  it  was  at  the  same  time  agreed  that  all  copartnership  liability  then  out- 
standing and  ezistingsboald  at  Its  maturity  be  borne  and  paid  equally  between 
them ;  that  there  was  anoatstaoding  noteof  S500.  and  a  few  little  debts  aggre- 
gating $25,  all  of  which  the  plaintiff  paid,  and  the  plaintiff  demands  jud8;ment 
against  the  defendant  for  his  half  oi  the  obligations  inid»  tO'Wit,  $262.50. 
^edefendant  Interposed  an  answer,  admitting  the  partnership,  its  dissolution, 
and  alleging  that  the  proceeds  of  the  $500  note  were  applied  to  the  plaintiff's 
individual  use,  and  not  to  any  partnership  account  of  the  parties.  The  trial 
judge  iliitmlssed  the  complaint  on  the  ground  that  the  action  Involved  the 
copartnership  accounts  of  the  parties,  that  an  action  at  law  would  not  lie, 
and  that  the  court  had  no  jurisdiction  of  tbe  subject-matter  of  the  action. 
The  plaintiff  appeals. 

Argued  before  McAdah,  0.  J.,  and  Ehrlicb,  J. 

Harrtion  A  iMngdon,  for  appellant,   B»  Hallt  for  respondent, 

Fkb  Gubiah.  The  action  did  not  involve  the  InTesUgatlon  or  settlement 
of  tb<'  copartnership  affairs  or  accounts  of  th(>  parties.  The  partners  had  dis- 
solved their  copartnership  relation,  divided  their  assets  and  property,  and,  for 
all  that  appears  to  the  contrary,  tbe  claims  paid  by  the  plaintiff  effectually  and 
forever  closed  the  partnership  business.  There  was  nothing  to  collect,  and 
the  only  thing  1^  open  was  the  payment  of  the  partnership  obligations  paid 
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by  the  plaintiff,  one-half  of  which  Uie  defendant  was  bound  to  oontribute. 
It  is  an  a<rtion  of  which  a  court  of  equity  would  oot  have  juriadictioni  and 
the  plaintiff  must  find  his  remedy  in  a  court  of  law  or  Iw  is  remediless. 
Equity  does  not  invite  enits  between  partners,  and  entertains  them  only 
where  an  accounting  is  necessaxy,  or  some  equitable  reUef  required.  In 
Jepaen  v.  Beek,  78  Cal.  540,  21  Fnc  Bep.  184,  the  court  held  that,  where  a 
putnwshlp  is  dissolved  by  mutual  consent,  and  an  aocounting  Is  had  between 
the  members*  and  an  agreement  is  entered  into  that  the  firm  debts  shall  be 
paid  equally,  one  of  the  partners,  who  collects  all  the  avatlabJe  partnetship 
-assets,  and  applies  them  to  the  payment  <^  tlie  firm  indebtedness,  and  pays  the 
bailee  with  his  own  funds,  may  maintain  au  action  against  the  other  to  le- 
cover  Ilia  proportion  of  the  indebtedness  so  paid,  although  no  definite  balance 
tias  been  agreed  upon  between  them.  The  rule  is  well  settled  that  one  part- 
ner cannot  malntHin  an  action  against  another  to  recover  an  amount  claimed 
by  him  by  reason  of  partnership  transactions  until  there  has  been  a  final  set- 
tlement of  the  affairs  of  the  contern,  by  disclmrging  its  liabilities,  Meeting 
its  assets,  and  definitely  ascertaining  the  surplus,  to  a  share  of  which  he  is 
entitled.  The  reasons  for  this  rule  have  been  variously  stated,  but  this  case, 
as  we  view  it,  is  not  within  any  of  them.  The  complaint  s1k>ws,  InfereD- 
tially,  at  least,  that  there  are  no  outstanding  demands  against  the  partner- 
ship, and  no  outstanding  debts  to  be  collected,  or  that  can  be  collected,  so 
that  the  judgment  to  be  rendered  herein  will  l>e  a  final  settlement  between 
the  partners.  In  Ferguson  v.  Baker,  116  N.  Y.  257.  22  X.  E.  Rep.  400.  the 
court  held  that,  although  ordinarily  one  partner  may  not  sue  his  copartner  at 
law  in  respect  to  partnership  dealings,  if  the  cause  of  action  is  distinct  from 
the  partnership  accounts,  and  does  not  involve  their  consideration,  it  is  main- 
tainable.  In  that  case  the  complaint  alleged,  in  substance,  that  the  parties 
were  formerly  copartners;  that  the  partnership  had  been  dissolved,  and  a 
settlement  made;  that  the  defendant  had  agreed  to  collect  the  debts  due  the 
firm,  amounting  to  a  sum  specified,  and  as  soon  as  collected  to  pay  over  to 
the  plaintiff  his  share,  i,  one-half  thereof ;  that  defendant  had  collected  said 
amount,  but  had  not  paid  as  agreed, — and  judgment  wsa  demanded  for  the  one- 
half.   It  was  held  that  the  action  waa  maintainable  upon  the  facts  alleged. 

There  is  no  rule  forbidding  one  partner  from  suing  another  at  law,  in  re- 
spect of  a  debt  arising  out  of  a  partnership  transaction,  if  the  obligation  or 
contract,  though  relating  to  the  partnership  busioess,  is  separate  and  distinct 
from  all  other  matters  in  question  between  the  partners,  and  can  be  deter* 
mined  without  going  into  the  partnership  acconnts.  Crater  v.  Sininger. 
45  N.  Y.  545.  In  Wright  v.  Cumpstp,  41  Fa.  St.  102,  the  plaintiff  and  de- 
fendant dissolved  partnership,  but.  before  the  formal  and  public  diss(dution. 
the  defendant  contracted  debts  in  the  name  of  the  old  firm,  which  the  plaintiff 
paid,  and  it  was  held  that  the  plaintiff  might  recover  the  amount,  in  an  ac< 
lion  against  the  defendant,  as  money  paid  to  his  use,  no  accounting  being 
necf!saary.  In/oAfuon  v.  Kelly,  ^  Thomp.  &  C.  417,  the  complaint  stated  that 
plaintiff  and  defendant  entered  into  partnership  for  a  year;  that  by  the  part- 
nership agreement  the  plaintiff  was  to  furnish  the  capital,  and  the  plainiiff 
and  defendant  were  to  share  the  profits  and  losses  equally,  and  that  a  loss  ac- 
crued at  the  expiration  uf  the  partnership,  for  one-half  of  which  a  money  judg- 
ment was  demanded.  It  was  lifld  on  appeal  that  such  a  complaint,  in  an 
actiun  at  law,  was  not  demurrable.  So  through  the  booka  the  rule  is  followed 
that  where  the  cause  of  action  isdistinct  from  partnersliip  accounts,  and  does 
not  involve  their  consideration,  nor  require  their  examination,  a  court  of  law 
may  proceed  with  the  action. 

Viewed  in  the  tight  of  these  authorities,  the  complaint  states  a  cause  of 
action  of  which  this  court  has  jurisdiction.  It  was  error,  therefore,  to  dis- 
miss the  complaint,  and  the  judgment  entered  on  such  dismissal  must  be  re- 
versed, and  a  new  trial  ordered,  witli  costs  to  the  appellant  to  al>iUe  the  event. 
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IbajlOs  «.  Uihtz. 
Lett  «.  Sahb. 
(OUy  Court  of  I7ew  York,  Oeneral  Term.  October  0, 1890.) 

KAm— BSNDITTON  OF  JCDOHEDT. 

Where  a  debtor  Is  equally  well  known  hf  two  names,  a  judgment  ag^nst  him  la 
either  name  la  good  as  to  him  and  as  to  hla  reoalnr. 

Appeal  from  special  term. 

Twoactfonsrespectivel^rbronghtbj  Morris  Isaacs  and  Hymaa  Levy  agatnst 
Isaao  Mintz.  The  receiver  of  defendant  appeals  from  order  denylDg  bu  mo- 
tJoD  to  set  aside  sale  upoD  executions. 

Argued  before  MoAdah,  C.  J.,  and  Ehblich  and  Van  Wtck,  JJ. 

Nonoood  A  CoffgahaU,  for  appellant.  D.  Zeeentritt,  for  respondent. 

Per  Citriah.  The  proof  shows  that  Israel  Mintz  went  by  the  name  of 
"Isaac  Mintz,"  and  the  rule  is  that,  when  a  person  is  known  equally  well  by 
two  names,  be  may  be  sued  or  indicted  by  either  name  or  both.  Bagleston 
T.  Son,  5Rob.  (N.  Y.)  640;  KennedvY.  People,  39  N.  Y.  260.  On  this  theory 
the  judgment  was  good  as  to  the  debtor,  and  equally  so  as  to  his  Teceiver.  The 
creditors,  represented  by  the  receiver,  sued  the  defendant  by  the  name  of 
"Isaac."  recovered  judgment  in  ttiat.name,  and,  after  the  return  of  an  exe- 
cution. Instituted  supplementary  proceedings,  after  which  they  andertook  to 
amend  all  their  prior  proceedings  nunc  pro  tunc  without  issuing  a  new  exe- 
cution, so  that  the  receiver  builds  his  title  on  the  same  alleged  error  of  which 
he  complains.  If  there  was  fraud  in  obtaining  the  judgments,  an  action  will 
lie  to  set  tbem  aside.  For  these  reasons,  and  those  assigned  by  the  court  be- 
low.  the  order  appealed  from  will  be  affirmed,  with  oosts. 


Wtotoff  8t  ai. «.  Union  Loan  A  Tbust  Oo.  or  Oi«btelahi>. 
(CtfV  Court  of  New  Torit,  General  Term.  October  «,  189a) 

.  FLmAsnro— Vabubob— MisNovEB. 

An  action  agaiast  "Tbe  Union  Loan  ft  Trust  Co.  of  Cleveland,  Ohio,"  for  the 
price  of  goods  sold,  la  not  snstalned  hj  proof  of  a  sale  to  the  "Union  Loan  A  Triut 
Oftf  **  doiag  business  in  New  York  olty,  the  officers  and  stockholders  of  the  twtt 
oompanliea  being  dUIerent,  except  that  one  person  connected  with  defendant  oom- 
pany  was  at  the  time  of  the  sale  an  oflloer  of  the  other  company. 

Appeal  from  trial  term. 

Action  by  WlUiam  O.  Wyckoff  and  others,  against  the  Union  Loan  A  Trart 
Company  of  Cleveland,  Ohio,  to  recover  the  price  of  a  type-writing  maclilna. 
There  was  judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  MoAdah,  C,  J.»  and  Ehrlich  and  Van  Wyce,  JJ. 

C,  W,  Wright,  fur  appellant,   if.  Pretaprioh,  for  respondent 

Per  Cubiam.  The  property  was  sold  to  the  "  Union  Loan  &  Trust  Com- 
pany," doing  business  at  886  Eighth  avenue,  New  York,  February  5,  1889. 
The  defendant  is  an  independent  corporation  known  as  "The  Union  Loan  & 
Trust  Co.  of  Cleveland,  Ohio,"  organized  Septerabt;r  25,  1889,  seven  months 
after  the  sale.  The  officers  and  stockholders  of  the  two  companies  are  different, 
except  tliut  one  person  connected  with  the  defendant  company  was.  at  the 
time  of  the  sale,  an  officer  of  the  former  corporation.  Jekyll-Hyde  tactics 
have  been  traced  to  individuals,  and  may,  to  an  extent,  enter  into  corporate 
transformations.  In  the  case  of  individuals,  but  one  exists  In  point  of  fact, 
but  here  two  Independent  entities  exist,  each  having  a  cliarter,  a  mission, 
and  separate  corporate  rights.  We  cannot  hold  that  the  second  corporation 
is  the  first,  for  such  is  not  the  truth.  Upon  the  proofs  and  the  law  applica- 
ble, tbe  complaint  ought  to  have  been  dismissed.  It  follows  that  it  was  error 
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to  send  the  case  to  the  Jury,  and  that  the  Judgment  entered  on  their  verdict 
In  favor  of  the  plaintiff  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 


Bbadt  «.  Habtzh. 
{CUy  Court  of  Neu  Forit,  Oen«iiai  Ttrm,  Oatober  8, 1800;) 

L  JuDomiiT  BT  DBrAOLV  —  AMODRinmrT  BT  OomsiiT— Faildu  to  Nonce  lee 

Tbiai. 

Where  trial  of  a  caiue  bas  been  adjourned  from  time  to  time  by  mataal  consent, 
the  fact  that  defendant  did  not  noUoe  tiie  case  (or  trial  doea  not  preclude  bin  fron 
taking  judgment  by  default  upoa  plaintifl*B  faUnn  to  ^pear  on  the  daj  laat  aet  tor 
triaL 

L  BlMB— OPKNIIie  DlTAUIV. 

On  motion  to  open  a  defanlt,  plaintifTe  attorney  claimed  to  have  arrangod  witk 
the  clerk  of  defendant's  attorney  that  neither  side  should  take  a  default.  Defend- 
ant's attorney  swore  that  he  had  no  knowledge  of  the  arrangement,  but  no  aO- 
davlt  was  presented  denying  the  fact  that  such  arrangement  was  mrnia.  MM, 
that  tiie  default  should  have  been  opened  without  payment  of  ooato. 

Appeal  from  special  term. 

Action  hy  Ann  Bradj  against  Nicholas  Martin.  Flaintlfl  noticed  the  ease 
for  trial.  Defendant  did  not.  After  several  adjournments  the  action  wis 
dismissed  default,  plaintiff  falling  tp  appear,  A  motion  to  open  the  de- 
fault was  granted  on  payment  of  915  ooHts,  Plaintiff  appeals  fnun  the  order. 

Aigued  before  EBULiOH-and  Van  Wyck,  J<J. 

ff,  B,  Brouma,  for  appellant.         Btoanton,  for  respondent. 

Feb  Ouriam.  We  recognize  the  statutory  requirement  that  either  partv 
desiring  to  bring  a  canse  to  trial  must  serve  notice  thereof,  and  this  proviaiun 
was  followed  by  the  plaintiff,  who  duly  noticed  the  cause.  The  partlee  i^h 
peared  In  court  on  the  call  of  the  calendar,  «id  the  cause  was  evidently  ad- 
journed from  time  to  time,  by  consent,  for  trial.  The  defendant  was  called 
upon  to  protect  himself  on  the  different  oocasJona  when  the  ai^on  was  called, 
and,  on  the  failure  of  the  plaintiff  to  appear  on  September  8th,  the  oom plaint 
was  dismissed.  We  think  the  defendant  was  regular  in  his  practice.  Tlie 
supreme  court  held  in  Jonea  v.  ^wferaon,  5  Wkly.  Dig.  422,  that  a  stlpulap 
tion  entered  into  between  attorneys  to  set  a  cause  down  for  trial  for  a  certain 
day  binds  each  party  to  it,  without  regard  to  the  previoua  notice  (tf  trial,  and 
that  a  default  taken  in  such  a  case  should  be  opened  only  on  torms.  Sea,  also. 
Smith  T.  Brant,  11  Civil  Proc.  R.  854;  Tovmnmd  v.  Keenan.  2  Hilt.  644.  The 
consents  tu  adjourn  were  In  the  nature  of  a  stipulation  to  try  theoause  on  the 
adjourned  day.  In  Dart  v.  Soloman,  5  N.  Y.  St.  Rep.  911.  no  notice  of  trial 
was  served  by  either  party,  and  there  was  no  waiver.  TluU  case  ie,  there- 
fore, inapptlcable. 

The  plaintiff's  attorney  claims  to  have  made  an  arrangement  with  the  clerk 
of  the  defendant's  attorney  tliat  neliher  aide  should  take  a  default,  thereby 
conceding  the  right  of  the  defendant  to  take  one  in  case  of  the  failure  of  the 
plaintiff  to  appear.  The  defendant's  attorney  swears  he  had  no  knowledge 
of  tlie  arrangement,  but  no  affidavit  Is  presented  denying  the  fact  that  ona 
was  made  in  fact.  For  this  reason,  the  order  appealed  from  will  be  modiQed 
by  opening  the  default  and  restoring  the  case  to  the  calendar,  witboat  costs, 
and,  as  modified,  the  order  will  be  affirmed,  without  costs. 


Stepfens  0.  Stbffbns. 
(Conwnon  PImm  qf  New  Ybrft  CMtv  and  Cmmty,  Omsral  Tnrn  Hovember  8,  ISDOi) 
L  CoMrarnrcT  of  WiTNase— Ditorcb  for  Addltsrt. 

Code  Ci7il  Proo.  N.  Y.  %  831,  as  amended  in  1»87,  permitting  either  the  husband 
w  the  wife  to  become  a  witness  in  an  action  brought  by  the  other  U>  procuM  a  di- 
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vorce  OS  tfae  ground  of  adultery,  for  the  purpose  of  disprovlBg  the  charge  of  adul- 
tery, does  not'  limit  the  party  to  a  bare  denial  of  the  oharge,  and  he  or  she  may 
testf^  to  any  faoU  tendlnK  to  dlaproTe  the  teeta  adTWioed  to  mpporfc  the  ohwgei 
or  to  avotd  uie  inferenoes  to  he  drawn  therefnmi. 
S.  DivoBCB— Adultbbt— Btidhtob. 

In  an  action  for  divorce  on  the  ground  qt  the  wife's  adultery,  the  evidence  prin- 
cipally relied  on  was  the  testlmDny  of  one  B.,  to  the  effect  that  he  had  had  nndae 
intercourse  with  her  In  the  open  fields  in  the  night-time.  No  attempt  waa  made  to 
show  by  other  witnesses  Uiat  the  parties  were  seen  In  or  near  the  fields  mentioned^ 
and  there  was  no  proof  of  amorous  oondnot,  or  a  eilmioal  attachment  between  them. 
Incidents  relied  on  as  corroborative  of  B.*s  testimony  were  of  a  trifling  character, 
not  iacompatlble  with  defendant's  innooenoe.  Attempted  proof  of  defendant's 
misoonduot  with  two  other  persons  rested  exclusively  on  the  surmises  of  defend- 
ant's servants,  and  t^eir  testimony  as  to  admissions  by  defendant.  Held,  that  a 
finding  by  the  referee  in  favor  of  defendant  would  not  he  disturbed,  the  evidenoa 
being  very  couflicting,  and  the  statements  of  the  witnesses  contradlotorr* 

Appeiil  from  judgment  entered  upon  the  report  of  a  referee. 

Action  for  divorce  on  the  ground  of  adultery  brought  by  Christopher  Stef- 
feus  afiaiiist  Lottie  L.  Steflens.  From  a  judgment  denying  a  divorce,  plain- 
tiff  itppealtt. 

Argued  before  IiABBEHOBE,  G.  J.,  and  Dalt  and  BiscHOFF,  JJ. 
DaiUy  &  Bellt  (A.  H,  Dailajft  of  coanael,)  toK  appellant.    Horaet  ffraeet, 
for  respondent. 

BiscHOFF,  J.  This  action  was  brought  by  plaintifF  for  a  divorce  from  the 
defendant  on  the  ground  of  her  alleged  adultery.  The  defendant  in  her  an- 
swer denies  the  cummission  of  adultery,  and  makes  counter-charges  of  marital 
infidelity  against  her  liusband,  and  nsba  for  a  dissolution  oC  the  aiarriage  on 
that  account.  The  issues  wer«  referred  to  J.  H.  V.  Arnold,  Esq.,  as  referee, 
before  whom  the  parties  duly  appeared,  and  each  contested  the  accusations 
of  the  other.  Ttie  referee  reported  to  the  effect  iliat  neither  of  the  parties  had 
been  proven  guilty  of  the  offenses  cliHrgeJ,  which  report  was  duly  confirmed, 
and  judgment  denying  a  divorce  to  either  party  was  thereupon  entered.  From 
this  judgment  plaintiff  has  appealed  to  this  court.  Careful  scrutiny  and  con- 
Bideratton  of  the  case  on  appeal  fail  to  disclose  any  error  in  the  conclusions  of 
the  referee,  either  upon  queiitiuDs  of  fact  or  of  law.  The  exception  uf  the 
plaintiff  to  the  admission  of  the  defendant's  testimony  in  denial  of  the  at- 
tempted proof  of  her  adultery  is  not  well  taken.  By  section  831  of  the  Code 
of  Civil  Procedure,  as  amended  in  1887,  a  party  to  an  action  for  divorce  charged 
with  the  commission  of  adultery  Is  competent  as  a  witness  ou  his  own  behalf 
to  disprove  the  charge.  This  does  not  mean  that  the  party  is  limited  to  a 
bare  denial  of  the  charge.  He  may  testify  to  any  facts  or  circumstances  tend- 
ing to  disprove  the  facts  and  circumstances  advanced  to  support  the  charge 
or  to  avoid  the  inferences  to  be  drawn  therefrom.  Irtch  v.  Irsch,  12  Civil  Froc. 
B.  181.  A  more  serious  question,  however,  arises  ou  the  sufficiency  of  the 
evidence  relied  upon  by  the  plaintiff  as  corroborative  of  the  testimony  of  Hi- 
rum  Bull,  the  alleged  paramour  of  the  defendant.  The  evidencts  submitted 
on  this  appeal  falls  to  disclose  any  successful  attempt  by  the  plaintiff  to  sub- 
stantiate the  charge  of  adultery  against  the  defendant,  either  circumstantially 
or  directly,  other  than  by  the  testimony  of  the  alleged  paramour.  And  a 
paramour,  being  partioeps  criminU,  has  al  ways  been  classed  with  other  accom- 
plices whose  testimony  is  relied  upon  to  prove  the  guilt  of  the  accused,  and 
whose  testimony  has  always  been  held  to  be  subject  to  the  same  objections. 
One  of  tliese  objections  is  that  the  testimony  of  an  accomplice  shuuld  not  be 
deemed  sufficient  to  warrant  a  conviction,  unless  such  testimpny  is  corrobo- 
rated in  some  material  pai  t  by  one  or  more  credible  witnesses.  This  require- 
ment of  corroboration,  however,  seems  rather  to  be  a  precaution  on  the  part 
of  the  court  than  a  rule  of  law.  tiuch  precaution,  su  far  as  It  is  applied  to 
the  testimony  of  paramours,  is  mainly  founded  upou  the  inability  of  the  party 
charged  with  adultery  to  contradict  the  testimony  of  the  alleged  paramour, 
because  of  the  legal  incompetency  of  husband  or  wife  to  testify  as  witnesses 
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In  notions  for  divorce  brought  bj  either  ugalnat  the  other.  2  Bish.  Har.  & 
Dlv.  §  642.  notes  1,  2.  4;  Stew.  Mar.  &  Div.  gg  247,  352,  and  cases  there  cited; 
Piatt  V.  Piatt,  5  Daly,  295;  Anon.,  17  Abb.  Fr.  48;  Anon..  5  Rob.  (N.  Y.) 
611;  Tayl.  £t.  §  967;  1  Greenl.  Et.  gg  880,  381.  Since  the  amendment 
of  section  831  of  the  Code  of  Civil  Procedure,  permitting  either  tlie  hosband 
or  the  wife  to  become  a  witness  In  an  action  brought  bj  the  other  to  procure 
a  divorce  on  the  ground  of  adultery,  for  the  pnrpoeeof  disproving  tlie  charge 
of  adultery,  the  force  of  the  reason  requiring  corroboration  of  the  alleged  par- 
amour's testimony  tias  been  considerably  weakened,  and  tlie  sufficiency  of  the 
alleged  paramour's  testimony  must  now  depend  mainly  upon  the  decree  of 
credibility  a  judge  or  jury  sees  tit  to  attach  to  it;  and,  siTioesuchamendaQent, 
the  refusal  of  the  person  chargetl  with  adultery  to  deny  as  a  witness  on  bis 
or  her  own  behalf  the  truth  of  the  alleged  paramour's  testimony  may,  of 
itself,  be  considered  corroboration  of  that  testimony.  So,  also,  proof  of  the 
lewd,  lascivious,  and  lustful  disposition  or  Inclinatiuns  of  Mte  person  cliaiged 
with  adoltery  may  be  safficient  corroboration  of  the  alleged  paramour.  The 
consideration  of  tba  question  of  eorroboratioh,  however,  don  not  appear  to 
be  applicaUe  to  the  present  case.  I  fnil  todisoover  in  the  evidence  submitted 
any  proof  of  lewd  or  hudvioua  Inclinations  on  the  part  of  the  defendant,  ouU 
dde  of  the  teetimony  of  Hiram  Bull,  to  which  I  shall  again  r^er.  The  oc- 
currences participated  in  by  the  defendant  in  the  villages  of  Hillsdale  and  of 
Mnnroe  where  she  and  Hiram  Bull,  in  the  presence  and  for  the  amusement 
of  others,  muqueraded  and  frolicked,  the  defendant's  attempt  to  inflfi^  play- 
ful blows  upon  William  Bull  on  Uie  occasion  of  the  celebration  of  the  annl- 
versary  of  his  twenty-flrst  birthday,  and  the  social  games  at  the  Iiooae  of 
Harrison  Bull,  appear  to  have  been  nothing  more  than  pnerlle  sports  and  pas- 
Umes,  and  it  would  require  a  certain  degree  of  moral  debasement  to  aerloaely 
construe  participation  in  these  occurrences  to  be  proof  of  lewd  or  lascivious 
conduct  on  her  part,  to  which  I  would  be  relnctant  to  confess.  It  may  bare 
been  unwise,  looked  upon  from  the  standpoint  of  parely  conventional  pro- 
priety, for  the  defendant  to  have  taken  part  therein;  but  m  the  consideration 
of  defendant's  guilt  it  manifestly  would  be  nnfalr  to  interpret  ber  actions 
bj  one^s  own  notions  of  what  may  or  may  not  be  proper  conduct  on  the 
part  of  a  married  woman,  so  long  as  such  conduct  does  not  border  on  immor- 
ality. The  circumstances  relied  upon  to  establish  the  lustful  disposition  of 
the  defendant  in  PfHffvr  v.  Pf^fftr^  9  K.  T.  Supp.  2B.  were  modi  stronger 
than  tliuse  relied  upon  in  the  present  cuse;  yet  the  court  held  in  that  case 
that  though  the  acta  of  the  defendant  might  appear  suspicious  and  improper, 
but  are  capable  of  an  innocent  interpretittion,  they  must  be  so  construed, — a 
proposition  which  the  presumption  of  Innocence  in  the  absence  of  proof  of 
guilt  makes  imperative^  applicable. 

Hiram  Boll,  the  alleged  paramour,  testified  to  undue  fntercourse  with  the 
d^endant  in  open  fields  in  the  night-time  in  or  near  the  village  of  Munroe; 
but  it  was  not  even  attempted  on  tlie  part  of  the  plaintiff  to  show  by  the  tes- 
timony of  any  other  witness  that  the  defendant  and  Hiram  Bull,  at  or  about 
the  times  stated  by  him,  were  seen  in  or  near  the  fields  mentioned.  And  this 
ease  is  also  wholly  barren  of  proof  tending  to  establish  amorous  conduct  be- 
tween Hiram  Bull  and  the  defendant,  or  a  criminal  attachment  on  the  part 
of  the  latter  for  the  former.  !Nor  have  I  failed  to  observe  that,  for  the  pur- 
pose of  establishing  such  conduct  and  attachment,  the  plaintiff  lays  great 
stress  upon  one  occasion  when  the  defendiint  and  Hiram  Bull,  in  the  pres- 
ence of  their  respective  moLhern  and  others,  were  reclining  on  the  lawn 
immediately  in  front  of  their  tlien  residence,  with  her  head  resting  u[4>n 
or  against  his  person,  but  it  would  require  something  more  than  s  mere 
stretch  of  the  imagination  to  distort  this  single  occurrence  into  proof  of 
a  crimlniil  attHchment  on  the  part  of  the  defendant  towards  Hiram  BulL 
The  conduct  of  the  parties  was  not  clandestine  or  actompanied  by  anything 
tending  to  establish  consciousness  of  wrong-doing  on  the  part  of  the  defend- 
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■bU  IQnm  Ball  at  thii  time  sppean  to  hare  bem  a  lad  hardly  17  years  of 
age,  wbUe  ttie  defendant  was  Marcely  21,  and  however  reprehensible  her  oan- 
duct  may  have  been,  because  of  this  familiarity,  owing  to  its  likelihood  to 
■abject  bar  to  censare  and  adTerse  oritidsm,  it  is  not  improbable  that,  in  the 
cxaberance  of  youthful  spirits,  the  defendant  was  more  thoughtless  than  she 
would  hare  been  if  she  had  arrlTed  at  maturer  years.  Under  the  circam- 
•tances  it  would  be  monsteous  in  the  extreme  to  bold  that  this  isolated  oo- 
carience  branded  the  defendant  with  the  mark  of  degradation,  and  establiahed 
ber  tacdinatlon  to  surrender  ber  matronly  virtue  to  Hiram  Bull.  Conceding, 
however,  for  the  moment,  that  the  contention  of  the  learned  counsel  for  the 
idaintiit.  appellant,  is  correct,  and  that  evidence  of  undue  familiarities  towards 
persons  of  the  opposite  sex  other  than  Hiram  Bull  Is  admissible  In  corrobora- 
tion of  his  testimony,  I  do  not  hesitate  to  say  that  the  evidence  adduced  for 
tbe  plaintiff  falls  short  of  establishing  such  undue  familiarity.  Such  evi- 
dence, so  tar  as  it  relates  to  Byrnes,  and  is  explained  by  his  uncontradicted 
testimony,  and  the  testimony  of  tbe  defendant,  amounted  to  nothing  more 
than  tbe  acceptance  at  mere  conventional  gallantry  extended  to  the  defend- 
ant by  him;  and  the  Incident  of  the  letter  from  the  defendant  to  the  plaintiff 
fala^y  representing  that  she  had  not  visited  Kew  York  on  tbe  occasion  of 
ber  trip  there,  accompanied  on  the  railri>ad  train  by  Byrnes  from  Hillsdale  to 
the  Grand  Central  Depot,  ccmvicts  her  of  falsehood,  but  of  nothing  more. 
It  is  true  that  it  may  seem  unaccountable  that  she  should  have  been  guilty  of 
this  fiUsehood.  but  is  it  a  Just  or  re;isonabte  inference,  because  the  defendant 
had  sought  to  hide  from  the  plaintiff  lier  visit  to  the  city,  that  she  must  have 
been  criminally  intimate  with  Byrnes,  without  the  slightest  proof  of  any  op- 
pMtunity  therefor?  The  other  acts  of  undue  familiarity  with  persons  other 
than  ber  husband,  consisted  of  sufft- ring  herself  to  be  kissed  by  a  Mr.  Forbes, 
a  Mr.  Sayre,  and  a  Mr.  Harrison  Bull,  on  the  occasion  of  social  festivities  at 
tbe  letter's  house,  and  while  participating  in  harmless  games  common  to  the 
people  of  Munroe.  In  participating  In  these  games  without  the  presence  or 
tbe  previous  sanction  of  Iter  husband,  the  defendant  may  have  been  Indis- 
creet, but  I  am  utterly  unable  to  share  tbe  view  that  such  Indiscretion  tends 
to  convict  the  defendant  of  marital  inflilelity.  Other  incidents  urged  by  the 
plaintiff  as  corroborative  of  Hiram  Bull's  testimony  were  that  on  one  oc- 
casion she  kissed  one  Eveiitt  McDonald,  who  was  residing  at  her  husband's 
bouse,  and  that  on  another  occasion,  and  while  McDonald  was  confined  to 
his  bed  by  illness,  but  without  any  attempt  at  secrecy,  she  entered  his  bed- 
room, remaining  there  but  a  very  short  time,  her  servant  Margaret  Flynn 
tielng  in  an  adjoining  room  all  the  time,  and  knowing  of  her  presence  in  the 
bedroom.  In  the  light,  however,  of  the  uncontradicted  testimony  for  the  de- 
fense, that  McDonald  was  a  near  relative  of  the  defraidant,  I  would  hesitate 
to  convict  her  of  adultery,  even  though  she  may  not  have  denied  these  Inci- 
dents. Tbe  attempted  proof  of  misconduct  with  Gibbs  seems  to  tat  exclu- 
sively on  the  surmise  of  the  defendant's  servants.  Margaret  Flynn  and  Mar- 
garet Neville,  seemingly  without  justiflcation.  It  appears  that  Gibbs  resided 
with  his  mother  on  Fifty-Seventh  street,  near  Ninth  avenue,  in  the  neigh- 
borhood of  plaintiff's  residence;  that  his  place  of  business  was  in  tlie  lower 
part  of  Kew  York;  that  he  was  in  the  habit  of  taking  the  cars  for  down 
town  at  or  near  the  comer  of  Fifty-Seventh  street  and  Ninth  avenue,  at 
which  place  the  defendant's  servants,  from  tbe  rear  windows  of  plaintiff's 
apartments  on  Fifty-£ightb  street,  corner  of  Ninth  avenue,  had  frequently 
seen  him  standing;  that  on  several  occasions  these  servants  had  observed  a 
meeting  between  Gibbs  and  the  defendant;  that  defendant  liad  vouchsafed 
no  explanation  to  her  servants  of  these  meetings ;  and  that  with  no  proof  that 
they  had  been  prearranged,  and  only  because  of  the  defendant's  reticence  In 
■pttiking  o<  Uiem  to  her  servants,  they,  the  servants,  concluded  an  intrigue 
existed  between  tbe  defendant  and  Gibbs. 
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The  evidence  as  to  alleged  undaefsmillarlty  vitb  and  as  to  correspondence 
between  the  defenilant  and  Faircloth  exists  only  in  the  test  mony  of  tbe  de- 
fendant's servants  to  tbe  effect  that  tbe  defendunt  had  admitted  to  them  that 
she  bad  entertained  an  aftection  for  Fairclutb,  and  hud  mainKiined  a  corre- 
spondence with  him*  and  that  on  the  occasion  of  her  visits  to  lier  Hunt,  Mis. 
Phelps,  in  Jersey  City,  she  had  met  Mr.  Faircloth  at  her  aunt's,  where  Mr. 
Falrcluth  and  hia  vrife  were  lodgers.  I  fall  to  see  anything  suspicious  in 
these  meeiiiigs  between  tlie  defendant  and  Faircloth,  and,  in  view  of  hla 
most  positive  denial  of  ever  having  received  any  letters  from  tbe  defendant, 
and  tbe  derendant's  equally  positive  denial  of  ever  having  corresponded  with 
him,  and  also  lier  denial  of  her  ever  having  admitted  to  them  an  afCectiun  for 
him,  I  am  not  inclined  to  place  any  reliance  upon  the  testimony  of  the  serv- 
ants as  to  these  admissions.  Saeh  testimony  does  not  directly  establish  the 
facts  alleged  to  have  been  admitted.  The  accuracy  of  the  repetition  of  admis- 
sions is  dependent  entirely  upou  the  witness'  intelligence,  the  reliability  of 
his  recolteciion.  the  correctness  of  his  understanding,  the  difficulty  of  impart- 
ing tbe  inflectiuns  or  deflections  of  voice,  and  the  gestures  accompanying  tbe 
alleged  admissions,  tbe  reproduction  of  all  of  which  is  essential  to  correctly 
convey  the  meaning  of  language  employed  in  making  the  alleged  admissions. 
Such  testimony  has  always  been  regarded  as  evidence  of  the  lowest  order,  to 
be  accepted  only  with  jealous  caution.  1  Greenl.  Ev.  §  200.  The  testi- 
mony of  Hiram  Bull,  tlie  alleged  paramour,  bristles  with  improbabilities,  and 
should  be  rejected  even  thou^^h  corroboration  should  not  be  requisite.  It  is 
difflcnlt  to  nnderstand  how  a  lady  of  culture  and  reSnement,  such  as  the  ev- 
idence shows  the  defendant  to  have  been,  witli  her  chastity  up  to  the  time  re- 
ferred to  unimpeached,  could  have  submitted  herself  to  the  criminal  embraces 
of  a  paramour  without  previous  amorous  regard  and  affection  having  bei^n 
established  between  them.  According  to  Hiram  Bull's  story,  we  are  asked  to 
accept  as  true  that  he  and  the  defendant,  on  tbe  occasions  detailed  in  bis  t^ 
timony,  without  previous  understanding,  without  the  exchange  of  a  single 
word  expressing  the  intention  of  either  party  to  meet  the  other  with  intent  to 
gratify  his  or  her  lustful  desires,  or  the  occurrence  of  anything  jnstifying  in 
the  slightest  degree  any  suspicion  on  the  part  of  Hiram  Bull  that  the  de- 
fendant would  yield  herself  to  him,  impulsively  proceeded  towards  the 
places  where  the  acts  of  adultery  are  alli-ged  to  have  been  committed,  and. 
arriving  there,  and  still  under  tbe  same  impulses,  and  without  communication 
by  one  to  the  other  of  his  or  lier  desire,  they  had  sexual  intercourse.  Hiram 
Bull,  while  on  tbe  witness  stand,  was  utterly  unable  to  account  for  the  de- 
fendant's submission  to  him  other  than  the  reason  (as  he  stated)  that  the  de- 
fendant yielded  to  him  because  she  was  overcome  by  his  personal  beauty.  I 
desire  In  this  connection  also  to  call  attention  to  the  fact  that  the  evidence 
shows  that  after  the  institution  of  this  action,  and  subsequent  to  the  time 
when,  as  is  alleged,  the  plaintiff  had  acquired  knowledge  of  the  betrayal  oi 
his  wife  by  Hiram  Bnll,  and  that  the  felicity  of  his  home  was  terminated  by 
her  betrayal  of  him,  he  seems  to  have  harbored  tbe  alleged  paramour  as  a  wel- 
come visitor,  and  to  have  hospitably  entertained  him  for  several  days.  It 
may  be  that  the  plaintiff  believed  that  to  secure  the  testimony  of  the  alleged 
paramour  it  was  prudent  to  maintain  apparently  friendly  intercourse  with 
him  for  the  time  being;  but,  if  so.  it  scarcely  justifies  tbe  claim  of  plaintiff's 
counsel  that,  inspired  by  a  higher  standard  of  morality,  of  recent  acquisition, 
and  impelled  by  a  spirit  of  repentance,  and  a  desire  for  atonement,  Hiram 
Bull  sought  to  make  all  possible  reparation  to  the  injured  husband,  and  came 
forward  voluntarily  to  confess  his  share  in  the  wron^.  and  assist  tbe  plaintiff 
in  ridding  himself  of  an  unfaithful  wife.  Fully  satisfied,  as  I  am,  that  the 
referee  correctly  ruled  upon  tbe  legal  questions  raised  upon  the  trial  of  this 
action,  I  do  not  hesitate  to  say  that  bis  conclusions  upon  tbe  facts  are  fuUy 
justiflRd  by  tbe  evidence.  To  support  his  claim  for  dissiriution  of  tbe  bonds 
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of  matrimony  with  the  d^endant,  a  plaintiff  must  establisli  the  commission 
of  the  act  of  adulter;  charged  by  a  pre[X)nderaQce  of  evidence.  If  the  weight 
of  evidence  be  evenly  balanced,  or  preponderate- in  favor  of  a  defendant,  the 
plaintifE  has  failed  to  show  himself  entitled  to  the  relief  claimed.  To  arrive 
at  a  just  conclusion  when  the  evidence  Is  conflicting,  and  the  stiitemenls  of 
the  witnesses  contradictory,  the  observance  of  the  witnesses  while  under  ex- 
aiiiiuation  as  to  their  manner  and  demeanor  is  essential  to  establish  thedegree 
of  credibility  which  should  be  given  to  their  testimony.  In  the  present  case, 
the  referee,  in  his  opinion  accompanying  the  report,  places  his  disbelief  of  the 
testimony  of  Hiram  Bull  not  only  upon  the  Inherent  improbability  of  tlie 
truth  of  his  statements,  but  also  upon  the  manner  and  cond  net  of  the  witness 
while  under  examination,  and  his  demeanor  when  giving  his  testimony.  In 
such  cases,  in  the  absence  of  apparent  injustice  or  gross- and  flagrant  diar^ 
gard  of  the  evidence,  the  appelinte  court  should  not  interfere.  In  WesUrio 
V.  Dt  Witt,  36  N.  y.  344,  Judge  Hunt  says:  "The  general  disposition  of  the 
courts  is  to  sustiiin  the  referee  in  his  findings  of  fact.  *  «  This  is  not  pre- 
cisely the  same  question  as  if  we  were  inquired  of  u  hellier  we  should  have  found 
the  same  facts  and  have  determined  the  law  f  n  the  same  manner.  It  is  rather, 
are  we  so  certain  that  the  referee  was  In  error  upon  the  facts  that  we  will  as- 
sume to  reverse  his  judgraentP  If  the  case  is  doubtful,  the  conclusion  should 
not  be  reversed.  If,  upon  n  ading  the  evidence,  this  court  should  be  of  the 
opinion  that  the  conclusion  tuight  well  have  been  either  way,  then  the  fact 
that  the  referee  saw  the  witnesses,  heard  them  testify,  and  had  the  oamel>-ss 
opportunities  of  judging  of  their  clunicter  tliat  personal  acquaintance  can  only 
give,  should  Induce  us  to  defer  to  his  judgment."  See,  also,  Bafrd  v. Mayor, 
96  N.  T.  667;  Shenoood  v.  Sauser,  94  N.  T.  626;  Parrott  v.  l&i  Co,,  46  N. 
Y.  361.  Tlie  judgmeDt  appealed  from  should  be  affirmed*  with  costs. 
All  concur. 


(Common  Pltcu  of  New  York  City  and  County,  Cfeneral  Term.  November  8, 1890.) 

BaasK  am  Street  Rajlkoad— Ferboxr  Croisiko  Track. 

plalttttiPB  intestate,  a  man  67  years  old,  attempted  to  orots  a  street  In  front  of 
defendanVs  car  whioli  was  approaohioff  on  a  down  gradeat  an  UDUBnally  rapid  rate 
of  speed.  Wben  the  oar  waa  within  10  or  15  feet  of  him,  intestate  called  to  It  to 
stop,  and  proceeded  to,  and  did,  cross  the  track,  but  in  attemptioff  to  wade  through 
or  Imp  over  a  snow-batik  about  S  or  8  feet  high,  and  16  feet  long,  standing  between 
the  tnok  and  the  curb,  he  fell,  and  was  run  over,  field,  that  intestate  was  not 
gnlltj  of  ooDtribntory  oegligenoe  as  matter  of  law,  and  tbat  tbe  facts  would  soa- 
tain  a  finding  tbat  Intestate  was  not,  and  tbat  defendant  was,  gnllti7  of  —gHgnnftn. 
and  it  was  therefore  error  to  dismiss  the  oomplaint. 

Appeal  from  trial  term. 

Action  by  'Wilhelmina  Friedman  as  administratrix,  etc.,  of  Henry  Fried- 
man, deceast'd,  against  the  Dry-Dock,  East  Broadway  &  Battery  Railroad 
Company.  From  a  judgment  dismissing  her  complaint  the  plaintiff  appeals. 
Dissenting  opinion  of  Judge  Van  Hoi^ben  Is  as  follows:  "The  evidence  sliows 
that  on  an  evening  in  January,  the  plaintiff's  intestate,  an  old  man  of  sixty- 
seven,  started  to  cross  Grand  street,  from  the  north  side  to  the  south  side. 
Between  the  sidewalk  on  the  southerly  side  of  Grand  street,  and  the  railway 
track  next  to  It,  there  whs  a  snow-bank  two  feet  or  more  in  hitight.  The  in- 
testate, whose  name  was  Henry  Friedman,  saw  tbe  defendant's  car  when  it  was 
about  fifteen  or  twenty  feet  distant  from  hi m.  and  he  called  to  the  driver 
'Stop!  StopI  *  Friedman  at  that  time  was  in  tlie  middle  of  the  tracli  upon 
which  the  car  waa  approaching.  There  was  another  car  coming  on  tlie  other 
track,  in  an  opposite  direction.  The  car,  to  the  driver  ol'  which  Frieilman 
calierl,  did  not  stop,  but  Friedman  got  safely  across  the  track,  and  probably 
would  have  escaped  all  injury  had  It  not  been  for  tbe  snow-bank  which 
blocked  bis  way.   Between  the  snow-bank  and  the  car  Friedman  was  caught. 
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and  be  fell  down,  or  was  knocked  down,  so  close  to  the  rail  that*  as  he  lay  on 
hia  dde,  one  of  the  fore-wheeli  of  the  car  ran  over  his  leg,  and  produced  a 
wound  that  resulted  in  his  death.  Upon  this  state  of  facts,  the  jud^e  dis- 
missed  the  complaint.  In  this  I  think  he  erred.  While  it  is  not  clear  tliat 
the  defendant's  driver  was  to  blame,  and  while  It  Is  pusslblethata  Jar/  would 
have  found  that  he  was  not  negligent,  the  Judge  eouid  not,  as  matter  of  law, 
saj  that  the  driver  did  all  tiiat  a  prudent  man  should  have  done.  Whether 
the  driver  should  have  driven  on  a  smart  trot  when  he  saw  the  aged  Fried- 
man attempting  to  scale  the  snow-bitnk,  or  stimdlng  on  the  narrow  strip  be- 
tween the  snow-bank  and  the  track,  is  a  question  of  faot  that  ahOQld  have 
been  submitted  to  the  jury.  I  can  see  no  reason  for  holding,  as  malterof  law, 
that  Friedman  was  negligent.  Perhaps  the  Jut;  might  have  found  that  be 
was,  but,  it  I  had  been  sitting  as  a  Juror,  perhaps  I  should  have  found  that 
he  was  not.  It  would  have  been  easy  for  a  vigorous  man  to  leap  to  ihe  top  of 
the  snow-bank  and  get  awaj.  If  the  bank  had  been  only  eighteen  inches  in 
height,  it  la  possible  that  Friedman  could  have  reached  Its  top.  If  the  bank 
were  of  soft  snow,  Friedman  might  have  been  saved,  for  he  couM  easily  have 
stepped  In  it  and  got  away;  and  there  Is  nothing  In  tbe  evidence  to  show  that 
Friedman  knew,  orought  to  have  known,  that  the  bank  was  of  ice,  or  of  snow 
frozen  so  bard  that  he  could  not  wade  through  it.  It  is  plain  that  Friedman 
had  ample  time  to  get  across  the  track,  but  whether  It  was  careless  of  him  to 
venture  across  in  front  of  the  approHching  car,  in  view  of  the  fact  that  tlie 
snow-bank  obstructed  the  way  to  the  sidewalk  to  which  he  was  going,  is  a 
matter  as  to  which  different  conclusions  will  be  drawn  by  different  men.  The 
case  ought,  therefwe,  to  have  been  submitted  to  the  jury.** 

Argued  before  Lakbbuobe.  C.  J.,  and  Dalt  andBisoHorp,  JJ. 

Aaron  Kahn,  {James  Jf.  esmith  and  Jtobart  BeietU,  of  eouiiBel,)  for  appel- 
lant. John  M.  8oi-ilmert  for  respondent. 

BnoHOFF,  J.  This  action  was  brought  to  reoover  damages  suffered  by  tha 
death  oi  pl^ntiff's  intestate  alleged  to  have  been  caused  by  the  carelessness 
or  negligence  of  the  defendant's  driver  in  the  management  of  one  of  its  cars. 
The  facts  relied  upon  for  such  recovery,  briefly  atoted,  are  as  follows:  On 
January  25, 1881,  between  aboUt  6  o'clock  and  7  o'clock  in  the  evening,  plain- 
tiff's intestate,  a  man  about  67  years  of  age,  and  who  was  in  vigorous  healtli, 
excepting  the  usual  feebleness  accoropanjrlng  advanced  years,  attempted  to 
cross  Grand  street,  in  the  nelgiiborbood  of  Goerick  street,  from  the  ninth  side 
to  the  south  aide.  At  this  point  on.  Grand  street  there  were  three  separata 
tracks  used  in  the  operation  of  horse  cars,  and  between  the  sontbem  track, 
and  the  curb  on  the  south  side  of  Grand  street,  there  was  at  the  time  a  enow- 
bank  between  2  and  3  feet  high,  and  about  15  feet  in  length.  When  plain- 
tiff's intestate  was  attempting  to  cross,  one  of  defendant's  cars  was  approach- 
ing on  a  down  grade  from  the  west,  and  in  an  easterly  ctireolion,  at  an  un- 
usually rapid  rate  of  speed.  It  was  a  cold  and  clear  night,  and  the  car  was 
plainly  visible  at  a  distance  of  100  feet  or  more,  and,  excepting  the  snow- 
bank and  car  mentioned,  there  was  nothing  toobstructeitlier  view  orpassagp. 
Plaintiff's  intestate  hud  reached  the  southern  track  upon  which  defendant's 
car  was  approaching,  and  when  It  was  within  10  or  15  feet  of  him.  be  called 
to  it  to  stop,  and  proceeded  to  cross  the  track.  Having  crossed  the  track  ba 
attempted  to  wade  through,  or  leap  over,  the  snow-bank,  and.  In  so  doing, 
fell  between  the  latter  and  the  car,  and  in  that  way  sustained  the  injuries  of 
which  he  died  four  days  later.  Upon  this  state  of  facts,  the  case  Is  no  longer 
open  for  original  consideration  by  this  court.  The  first  trial  ended  In  thedia- 
mtssal  of  the  complaint,  and  upon  appeal  to  the  general  term  the  action  of  tlis 
trial  judge  was  sustained;  Mr.  Justice  Van  Hossmi,  however,  dissentinj; 
from  the  opinion  of  his  associates,  and  writing  an  opinion  for  reversal.  Frevi- 
mon  V.  UaUroad  Oo„  3  N.  Y,  St.  Bep.  &57.  The  learned  Justiee.  wilting  the 
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dissenting  o[rfBloii»  beld  that  It  was  not  oontributoiy  negltgenoe  m  matter  of 
Inw  for  pHlidntiff't  intestate  to  proceed  to  cross  the  track,  and  to  attempt  to 
wade  Uirongh  or  leap  over  the  snow-bank,  upon  seeing  the  approaching  ter. 
aad  that  whether  or  not  theplalntiff^s  intestate  was  himself  negligent  whs  an 
inference  to  be  drawn  from  the  facta,  and  that  the  facts  would  sustain  a  ftnd- 
ing  to  the  effect  that  he  was  not  negligent.  The  dissenting  justioa  also  held 
that  the  testimony  would  sustain  a  finding  of  negligence  on  the  part  ot  the 
defendant,  resulting  in  theinjuriee  to  plaintiff's  Intestate.  These  views  were 
adopted  bj  the  conrt  of  tippeals,  and  the  judgment  was  rerersed,  and  a  new 
trial  ordered.   Friedman  v.  Railroad  Co.,  110  ST.  Y.  676,  18  N.  E.  Itep.  482. 

Upon  the  second  trial,  at  which  the  judgment  now  appealed  from  was  ren- 
dered, Messrs.  Skillman  and  Boll  were  the  chief  witnesses  on  whose  testi- 
mony the  {dalnttff  relied  to  make  out  her  case.  This  testimony  I  have  care- 
fully compared  with  the  fiicts  as  shown  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Vak  HoasEN,  and  there  does  not  appear  to  me  to  be  any  appreciable  vari- 
ance between  the  alleged  fiKta  as  testified  to  by  the  witnesses  named,  and  the 
facts  mentioaed  in  such  c^inlon.  This  court  Is  bound,  therefore,  to  accept 
tlie  f  iewB  of  the  court  of  apfwals,  and,  under  the  circumstances,  it  was  error 
for  the  leuned  judge  presiding  at  the  second  trial  to  withdraw  the  considera- 
tion of  the  question  of  defendant's  negligence,  and  the  plaintiff's  Intestate's 
contributory  ne^igence,  from  the  Jury.  The  judgment  should  bezeTersed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


[Common  Plm*  of  Kew  York  OItu  and  County,  OenertU  Term.  Horember  8, 1890.) 

L  CovnuoTB— -InKantiTATioN. 

DttfeadaDt  atpreed  wUb  plaintiff  that,  If  the  latter  woald  use  bla  Influence  to  8»> 
rare  for  former  a  cootraot  for  the  cabinet  work  tn  the  hooaee  of  one  D.,  ptala- 
tUfafaonld  recelTe  for  such  servlceft  10  per  cent,  of  the  contract  prica  Held,  that 
ptalBtilTs  right  to  compensation  for  hia  services  was  dependent  upon  the  making 
of  a  contract  between  defendant  and  D.,  bnt  that  it  was  immaterial  whether  or 
Bot  tlie  eoatraot  was  prooored  through  the  eflorla  of  plalntUI,  defendant,  or  a  third 
pax^. 

i  Acnox  OK  CoxTRAOT— EnnaKOB. 

In  an  action  for  Berrlces  rendered  nnder  the  agreement,  It  was  not  error  to  ex- 
dads  aoestions  pat  by  defendant  to  D.  as  to  whether  or  not  the  latter  was  induced 
jflmuMtt  to  make  tae  oontraott  or  whether  or  not  D.,  at  the  time  of  enteriog  iota 
the  contract^  disclosed  to  defendant  that  he  proposed  to  make  It  by  re«Ma  of  plain- 
tiff's andeaTorB,  or  that  he  was  introduoed  to  defendant  hy  plainufl. 
1  Suce— BiOKT  TO  CoMinssioiTs. 

Tba  oonrt  havinK  oharged  that,  '*Pltintlfl  cannot  have  commission  from  both 
■Idea.  It  is  claimed  by  the  defendant  that  he  was  endeavoriag  to  do  that.  If  that 
was  tme,  while  he  was  working  for  the  defendant,  he  cannot  recover  in  this  action 
at  all,  proTlded  yon  beUeve  he  was  undertakinx  to  get  commisaiona  from  D.  as 
mu^  there  was  no  error  in  refusing  defendanVs  request  for  a  charge  that  if  at 
the  time  of  the  making  of  the  contract  between  plaintiff  and  defendant,  pi^ntiff 
waa  negotiating  with  D.  to  do  the  work  himself,  the  Jury  nmst  And  for  deundant. 

Appeal  from  Mai  term. 

Action  bjr  Oharles  Hume  against  the  George  0.  Flint  Company  tor  serv- 
ices rradend.  Time  were  vndict  and  judgment  for  plaintiff,  and  defendant 

appeals. 

Argued  before  Laskbhors,  C.  J.,  and  Dalt  and  Bischoff,  JJ. 
Abram  Kling,  for  appellant.   John  H.  V.  Arnold,  for  respondent. 

BisoHOFr.  J.  The  learned  counsel  for  appellant  appears  to  be  laborlug  un- 
der a  miaappr^ension  concerning  tbe  nsture  of  plaintiff's  cliiim  in  this  ac- 
tion. It  appears  from  the  complaint,  as  well  as  from  the  evidence  for  the 
plaintiff  taken  npon  the  trial,  that  the  ngreement  entered  into  between  him 
and  the  defendant  was  -that,  if  the  plaintiff  would  use  his  influence  and  en- 
(Icavois  to  secure  for  tbe  defendant  a  contract  with  one  Devln  to  supply  cer- 
tain oU^oet  work  for  tbe  latter's  houses,  the  defendant  WDold  pi^  to  him. 
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the  plaintiff,  for  such  services,  a  sum  eqaal  to  10  per  sentum  of  the  price  fixed 
in  any  contract  which  it  might  iniike  with  said  Devin.  Tills  was  not  an  un- 
dertaking on  plaintiff's  part  to  procure  for  (he  dpfendant  a  contract  from 
Devin»  as  defendant  claims,  but  only  that  the  plaintiff  would  render  services 
in  and  about  persuading  Bevin  to  make  it;  and  plaintiff's  right  lo  compensa- 
tion was  not  in  any  sense  dependent  upon  the  successful  result  of  his  efforts. 
The  payment  for  his  services  and  tlie  amount  thereof  was  to  depend  iipoti  the 
making  of  a  contract  between  Devln  aod  the  defendant,  hut  it  was  immate- 
rial whether  or  not  the  contract  was  procured  through  the  efforts  of  the  plain- 
tiff, the  defendant,  or  any  third  person. 

It  may  have  been  unwise  for  the  defendant  to  enter  into  such  an  arrange- 
ment with  the  plaintiff,  but  that  fact  alone  is  not  siiUlcient  to  warrant  tbe 
court  in  relieving  it  from  the  consequences  of  the  improvident  acis  of  its 
agents.  If  such  an  arrangement  was  knowingly  entered  into,  there  appears 
to  be  no  good  reason  for  refusing  Its  performance  by  defendant.  The  case 
here  presented  is  analogous  to  that  uf  LampUigh  v.  Brathtoatt,  1  Smith 
Lead.  Cas.  67,  in  which  the  plaintiff  agreed  to  endeavor  to  secure  for  the  de- 
femlant  a  pardon,  upon  the  latler's  promise  to  pay  to  the  former  for  his  aerr- 
Ices  the  sum  of  £100.  The  court  in  that  case  lield  that  it  was  immaterial 
whether  or  not  the  pardon  was  procured  through  the  plaintiff's  efforts,  and 
that  proof  that  the  plaintiff  did  render  services  in  endeavoring  to  procure  the 
pardon  was  sufficient  to  entitle  him  to  a  recovery.  In  the  present  case,  it 
abundantly  appears  from  the  plaintiff's  testimony,  and  from  that  of  defend- 
ant's witness  Devin,  and  defendant's  Exhibit  2,  which  is  a  letter  'lilted  June 
29,  1888,  from  the  witness  Devin  to  the  plaintiff,  wherein  pliunii..  d  servici-s 
are  acknowledged,  as  well  as  that  plaintiff  did  render  services  in  and  about 
his  endeavors  to  secure  the  contract  from  Devin.  The  exclusion  of  tbe  fol- 
lowing questions  by  defendant's  counsel  to  the  witness  Devin  was  perfectly 
proper:  '^Question.  Were  you  induced  by  the  statements  of  Mr.  Hume  to 
make  the  contract  with  the  Flint  Co.  which  you  did?"  "Q.  Did  you  tell 
tliem,  the  defendants,  when  you  went  there,  that  it  was  by  reason  of  the  acts 
of  Mr.  Hume  that  you  came  there  to  make  that  contract?"  **  Q.  Did  you  ever 
mention  Hume's  name  to  Flint  &  Co.  when  you  went  there  to  sign  the  con- 
tract, or  tell  them  thnt  you  were  introduced  by  Hume?"  And  this  is  so  for 
the  reason  that,  under  the  contract  clatitied  to  have  been  entered  into  by  the 
plaintiff  with  the  defendant,  it  was  wholly  immaterial  whether  or  not  Devin 
was  induced  by  Hume  to  make  the  contract,  or  wliether  or  not  Devin,  at  the 
time  of  entering  into  the  contract,  disclosed  to  the  defendant  that  he  proposed 
to  make  it  by  reason  of  plaintiff's  endeavors,  or  that  be  was  introduced  to 
the  defendant  by  the  plaintiff.  If  the  plaintiff's  version  of  his  agreement 
with  the  defendant  is  true,  he  was  to  be  paid  compensation  only  for  his  serv- 
ices in  endeavoring  to  procure  a  contract  irrespective  of  the  successful  issue 
of  such  endeavors.  There  is  no  force  in  the  appellant's  exception  to  the  al- 
leged refusal  of  the  trial  justice  to  charge  the  jury  "that  if  they  8nd  that  on 
the  7th  day  of  June,  when  the  alleged  contract  with  the  plaintiff  is  alleged  to 
have  taken  place  with  the  defendant,  at  that  time  Mr.  Hume  was  n^otiat- 
ing  with  Mr.  Devin  to  do  the  work  himself,  In  that  event  the  jury  mast  find 
a  verdict  for  the  defendants." 

The  judge  did  charge  the  jury  substantially  as  requested  by  defendant's 
counsel.  He  said:  "The  plaintiff  cannot  have  commission  from  both  sides. 
It  is  claimed  by  tbe  defendants  that  he  was  endeavoring  to  do  that.  If  that 
was  true,  while  he  was  working  for  the  defendant,  he  cannot  recover  in  this 
action  at  all,  provided  you  believe  he  was  undertaking  to  getcommiaslons  from 
Mr.  Devin  as  well."  It  appears  that  all  the  material  facts  in  dispute  were 
properly  left  to  the  juiy;  that  there  was  suflBcient  evidence  to  sustain  a  ver- 
dict for  the  plaintiff;  and  I  can  diacover  no  errors  on  the  part  <A  tbe  trial 
conrt  prejudicial  to  tbe  defendant.  Tbe  judgment  appealed  from  should  be 
^rmed,  with  costs. 
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People  t>.  Spriqos. 

ffiupnme  OourC,  Qmeral  Term,  Ffrat  Department.  October  S4, 18B0.) 

1.  Amkvut  Ant  BAmsT— GBnmrAi.  FBonoDTroiT— Xtrnmroa. 

Tbe  defense  to  aa  indlotment  for  amnlt  wltb  a  knUe  was  tb»t  the  wouade  were 

Inflicted  hy  oomplalnaDt  upon  himself  with  his  own  weapon.  There  was  proof  of 
prevtons  111  feeing  and  qaarrels  between  tbe  parties,  and  that  the  altercation  la 
question  was  begun  by  defendant.  Held,  that  a  oonvicUon  should  be  afflimed. 

9.  Bam— Btidktoi. 

At  the  trial  of  an  indiotment  tor  assanlt,  where  there  was  abundant  erideaoe  of 
ill  feeling  between  tbe  parties,  from  a  variety  of  dronmstancea,  further  evldauoe 
tendiojr  to  show  another  motive  therefor  waa  exoliided.  that  thla  was  not 

ground  for  reversal  of  a  coDTiotion. 

B.  CBiitnrAi.  Law— Imstrdctioks. 

In  the  oh«^  to  the  junr  at  a  erimlnal  Mai  the  jadge  fnllr  defined  the  element 
of  good  character  as  a  defense,  and  stated  its  effect.  Helcl,  that  it  waa  not  error  to 
refuse  a  request  to  charge  that  evidence  of  good  charaotor,  of  itself,  tends  to  prove 
that  the  defendant  is  not  guilty  of  the  offense  charged. 

Appeal  from  court  of  general  sessions.  New  York  county. 

Indictment  against  Bobert  H.  Spriggs  for  assault  upon  Charles  Ma/o.  At 
the  trial  Mayo  testified  that  in  an  altercation  between  lliem,  begun  by  defend- 
ant, the  latter  wounded  bim  with  a  knife.  Defendant,  and  others  on  his  be- 
half, testlBed  that  he  had  no  knife  in  his  possession,  and  was  wholly  unarmed, 
and  that  Mayo's  wounds  weie  inflicted  by  himself,  with  a  knife  lield  in  his 
own  hand,  In  the  course  of  a  struggle  in  which  defendant  was  resiatiog  an 
assault  by  complainant  with  the  knife.  There  was  much  evidence  of  previ- 
ous ill  feeling  and  of  quarrels  between  Mayo  and  defendant  and  the  latter's 
father;  and  questions  to  Mayo  on  behalf  of  defebdant  as  to  why  defendant's 
father  would  not  allow  Mayo,  who  was  a  liorse-trainer,  to  train  a  certain  filly, 
were  excluded  on  objections  by  tbe  prosecution.  After  the  judge  had  fully 
instructed  the  jury  on  tbe  subject  of  good  character  and  its  effect,  particular^ 
on  the  question  of  reasonable  doubt,  defendant's  counsel  requested  a  chai^ 
that  "evidence  of  good  character,  of  itself,  tends  to  prove  that  the  defendant 
is  not  guilty  of  the  offense  charged,"  which  was  refused.  The  jury  found  a 
verdict  of  guilty.  From  tbe  jadgnient  of  conviction  thereon  defendant  ap- 
peals. 

Argued  before  Van  Bbumt,  P.  J.,  and  Brady  and  Danibu,  JJ. 
Am&row  S.  Purdyt  for  appellant.  John  S*  FMowt,  {MoKeiuU  Seraph, 
of  coanseU)  fw  respondents. 

Bbaj>t,  J.  This  case  presents  very  little  for  consideration.  The  jury,  on 
eonllicting  evidence  as  to  tbe  assault  charged,  found  for  the  people,  and  un- 
der instructions  to  wliich  no  exceptions  could  be  well  taken.  The  story  of 
the  appellant  was  incredible.  The  attempt  to  put  upon  the  complainant  the 
intlictioD  upon  himself,  by  his  own  weapon,  of  the  wounds  be  received,  is  (me 
of  those  remarkable  subterfuges  to  which  criminHls  resort  to  shield  them- 
selves from  the  consequence  of  their  misdeeds.  One  of  these  wounds  was  in 
the  chest,  extending  inward  and  forward,  penetrating  into  the  pericardium 
orsack  which  surrounds  the  heart.  If  ttie  complaiuHnt  entertained  a  suicidal 
intention,  and  tried  to  carry  It  out,  this  injury  he  might  have  done  himself, 
but  he  was  engaged  in  an  allercatlon  begun  by  the  appellant,  as  the  jury  have 
found,  the  latter  having  a  knife,  which  he  used  with  felonious  design,  no 
doubt.  The  evidence  shows  a  bad  feeling  by  these  parties,  and  a  previous 
quarrel.  Bad  blood  had  been  engendered  by  a  variety  of  circumstances,  and 
the  offer  in  regard  tu  tlie  training  of  the  filly,  which  was  designfd  to  further 
prove  it,  and  for  no  other  purpose.  Is  too  Insignificant,  under  the  circum- 
stances disclosed,  to  receive  a  moment's  consideration.  If  tliere  were  not 
abundant  evidence  of  the  ill  feeling  established  by  grave  facts  and  circum- 
stances a  different  view  might  be  euteitained  of  it.  It  affords,  therefore,  no 
T.llN.Y.aaio.9— 28 
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reason  for  anj  InterfereDce  with  the  judgment  appealed  fnna.  The  learned 
recorder,  on  the  element  of  good  character,  charged  Bubstantlally  all  that  he 
was  requested  to  say,  and  certainly  all  that  could  be  demanded  of  him.  The 
learned  counsel  for  the  appellant,  feeling,  doubtlessi  the  emergency  in  which 
his  client  was  plaoed,  pressed  the  advantage  of  good  character  b^ond  the 
limit  of  its  legal  effect.  It  Is  not  a  shield  for  crime,  hut  an  ally  of  the  pris- 
oner, and  an  important  one  on  the  question  whether  he  would  be  likely  to 
commit  the  crioie  charged,  and  Is  to  be  considered  with  the  other  evidence 
bearing  upon  the  question  of  guilt.  The  learned  recorder  said:  "If  the  evi- 
dence satisfies  you  in  this  case  tliat  this  defendant  is  a  man  of  good  character 
and  of  peaceable  habits,  why,  you  should  take  that  into  consideration  wlihall 
the  other  evidence  in  the  case,  and  all  the  surrounding  facts  and  circum- 
stances, and  give  it  just  such  weigtit  ks  you  think  it  is  justly  and  properly  en- 
titled to. "  And  agidn,  while  discussing  the  existence  of  a  reasonable  doubt,  he 
said:  "A  reasonable  doubt  may  arise  out  of  the  evidence  of  good  character 
where  a  party  charged  with  a  criminal  offense  offers  evidence  tending  to  show 
th»t  he  has  heretofore  borne  a  good  cliaracter.  That  in  its^f  will  sometimes 
create  in  the  minds  of  a  jury  that  reasonable  doubt,  to  the  benefit  of  which,  I 
have  already  told  you,  the  defendant  is  entitled  if  It  exists  in  this  case." 
There  ar«  no  exceptions  on  the  record,  therefore,  available  for  a  new  trial. 
The  learned  counsel  for  the  appellant  has  dune  all  for  his  client  that  he  could 
do,  and  all  that  could  be  done,  but  the  facts  are  too  conclusive,  and  the  de- 
fense too  evasive,  to  leave  any  doubt  of  the  appellant's  guilt.  The  complain^ 
ant's  ill  feeling  was  suppressed,  but  the  appellant's  was  too  flagrant  to  be  re- 
strained, and  he  indulmd  it  until  it  culminated  in  crime.  The  judgment  ap- 
pealed  from  Bhooldt  for  theM  reasons,  be  afilrm«d.  Ordered  aooordin^. 
All  conour. 


iSupreme  Cmert,  General  Term,  F\fth  Departm€nt.  October  98»  188a) 

1.  FmCTBLa  Bktbt  akd  Dbtaihbr— Pbtitioh. 

Under  Code  Civil  Proo.  N.  Y.  f  328S,  providing  that  a  petition  iu  summary  pto- 
oeedings  tor  forcible  entry  and  detainer  sfaall  contain  a  description  of  the  prenuies 
and  "the  Interest  therein  of  the  petltioDar  or  the  person  whom  be  represents,  *  a 
petiUoa  alleging  that  petlUcner  was  la  the  seaoeable  poasestloD  and  ooonpaDoy  of 
the  premises,  and  lawiolly  entitled  to  remaui  and  ocmunne  in  poasession,  w  latolly 
defective,  and  proceediogs  based  thereon  are  void  for  want  of  jnrisdlotlon. 

t.  ljr/0iTOTiOK— Whbn  Grantbd. 

Ad  injunction  will  lie  to  restrain  summary  proceedings  for  forcible  entry  and  da- 
talner  when  void  for  want  of  JurisdlcUon  when  no  final  order  has  been  entered, 
notwithstanding  Code  Civil  Proo.  N.  Y.  1 3365.  until  after  the  final  order. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Uary  Schneider  against  Edward  Leltzman  and  others.  De- 
fendants appeal  from  an  order  denying  their  motion  to  vacate  an  injanction 
issued  therein. 

Ai^ued  before  Dwioht,  P.  J.,  and  CoaLKTX,  J. 

/.  Hullivan,  fot  appellants.   P.  MoTn^/re,  for  respondent. 

DwiGHT,  p.  jr.  The  aotfon  was  in  equity  to  restrain  the  defendants  from 
enforcing  a  warrant  fnued  by  a  justice  of  the  peace  In  the  town  of  Ironde- 
quolt,  in  Monroe  county,  to  dispossess  the  plaintiff  of  premlsee  situate  in  that 
town,  in  summary  proceedings  for  forcible  entry  and  detainer.  The  oom- 
plaint  alleged,  among  other  things,  in  effect,  that  the  warrant  wu  void  for 
want  of  jurisdieUon  in  the  justice  to  Issue  the  precept  by  which  the  proceed- 
inff  was  commenced;  and  the  want  of  jurisdiction  was  predlrated  npon  the 
failure  of  the  petition,  presented  to  the  magistrate  to  comidy  with  the  le- 
qulrements  of  the  staUite  by  which  the  procmding  la  given.  The  stiAute  re- 
ferred to  is  section  2285  of  the  Code  of  Civil  Procedure.  It  preMribes,  among 
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otber  reqolBlteB  of  the  petition,  that  it  Bball  contain  a  description  of  the 
premises  of  which  ptnsession  Is  claimed,  and  of  "the  inteiest  therein  of  tho 
petitioner,  or  the  person  whom  he  represents."  The  petition  in  this  case 
contains  no  description  of  a,ny  interest  claimed  in  the  premises  described. 
In  that  respect  It  alleges  only  that  the  petitioner  was.  on  the  day  of  the  for- 
cible entry  compl^ned  of,  "in  the  peaceftble  poBsessIon  and  occupancy"  of 
such  premises,  "and  lawfully  entitled  to  remain  and  continue  in  possessioD 
tbeieof. "  This  Is  manifestly  not  in  compliance  with  the  statute.  It  was  not 
a  description  of  the  interest  of  the  petitioner  in  the  premises,  but,  at  most,  an 
allegation,  by  iufeience,  that  the  petitioner  had  some  interest  therein  which 
entitled  him  to  the  pouesslun.  The  statute  plainly  requires  a  description  of 
the  particular  title,  estate,  or  interest  under  which  the  petitioner  claims.  It 
is  an  elementary  rule  that  in  every  purely  statutory  proceeding  the  statute 
must  be  strictly  pursued  in  ordei-  to  give  JurisdicUon  to  the  court  or  offluer 
called  upon  to  apply  its  provisions.  The  magistrate  to  whom  the  petition  in 
question  was  presented  was  therefore  without  jurisdiction  to  issue  tiie  ori^- 
nal  process  in  the  proceeding  sought  to  be  commenced  before  him.  On  the 
return  of  that  process,  the  defendant  therein,  plaintiff  in  this  action,  made 
the  objection  to  the  jurisdiction  here  considered,  but  it  was  overruled,  and 
the  magistrate  proceeded  to  issue  the  final  warrant  for  her  removal  from  the- 
premises.  She  thereupon  took  an  appeal  to  the  county  court  from  the  sup- 
posed judgment  or  final  order  of  the  justice  upon  which  the  warrant  should 
have  been  based;  but  the  proofs  before  the  special  term,  upon  which  the  mo- 
Uou  to  vacate  the  injunction  was  denied,  tended  to  show,  and  the  court  was- 
justified  in  finding,  that  at  the  time  the  appeal  was  taken  no  judgment  or 
final  order  in  the  proceeding  had  been  made  or  entered  by  the  justice.  That 
appeal  was  therefore  a  nullity,  and  the  only  remedy  of  Uie  defendant  in  the- 
proceedlng,  against  the  void  warrant,  was  by  an  Injunction  to  restrain  its- 
enforcemrat. 

There  has  been  much  discussion  by  the  courts  of  the  question  In  what, 
cases  an  injunction  will  He  to  restrain  UUs  particular  proceeding,  specially 
undor  the  apparent  restrictions  imposed  by  section  2265  of  the  Code  of  CivlL 
Procedure;  but  all  the  cases  agree  that  that  statute  does  not  affect  the  power- 
of  the  courts  to  retrain  those  proceedings  when  void  for  want  of  jurisdic- 
tion. ChadwioJt  V.  Spargitr,  I  Civil  Proc.  B.  422.  and  note;  Kieman  v. 
Reming,  7  Civil  Proc.  K.  811;  Bohe^  v.  Hameraley,  16  How.  Pr.  461.  Wo 
can  tmve  no  doubt  that  this  action  was  well  brought,  and  that  the  motion  to 
dissolve  the  injunction  herein  was  properly  denied.  The  order  appealed  from 
eboold  be  affirmed,  with  910  costs  and  disbuxsements. 


Habt  et  a2.  v.  Bilet  9t  aU 
(Suprems  Court,  Qeneral  Term.  FifOi  Department.  October  28, 189QL) 

VOBBOLOBDRB  OV  MORTGAOI— ACOODHTINO. 

In  an  action  to  foreclose  a  mortgage  where  there  was  evidence  of  a  oarefal  oom- 
pntatlon  of  the  smonat  due  by  the  maker  at  the  time  the  note  secured'  hj  the  mort- 
gage was  giveti,  a  finding  by  the  retene  that  oertaia  (wedita  for  pajmeDts  madft 
By  the  niuer  before  that  time  were  properly  allowed  will  not  be  duturbed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Henry  F.  Hart  and  others,  executors,  against  George  A.  Biley* 
impleaded.   From  a  judgment  for  plaintlfEs,  entered  on  the  report  of  a  ref- 


eree, defendants  appeal. 
Argued  before  Dwioht,  P.  J.,  and  Maoohbbr  and  Coklbtt,  JJ. 
Mr.  2>urandt  for  appellants.    WiUiam  S.  BdmotuUt  tot  respondents. 
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DwiOHT,  P,  J.  The  action  was  for  the  foreclosure  of  a  mortgage  of  real 
estate  made  by  the  defendant  Riley  to  one  George  D.  Stilson.  The  bond 
was  conditioned  for  the  payment  of  81,000,  for  money  to  that  amount  depos- 
ited by  Stillson  in  bank  for  the  benefit  of  Riley,  and  alsu  for  the  pnyment  of 
"all  other  indebtedness  now  due  und  unpaid,  or  which  may  hei-eailer  be  crts 
ated  and  agreed  to  be  paid,"  etc.  The  bond  and  mortgage  were  made  in  1875. 
Among  the  items  of  indebtedness  concededly  secured  by  the  mortgage  was  a 
promissory  note  made  in  1868,  and  saved  from'the  statute  of  limitations  by 
an  indorsement  of  moneys  and  a  new  promise  made  thereon  in  1874.  The 
only  question  in  this  case  arises  upon  a  plea  of  payment  applicable  to  a  por- 
tion  of  this  note.  In  1861,  Riley  sold  a  piece  of  real  estate  in  Rochester  to 
one  Malloy,  and  gave  him  a  contract  for  a  deed,  upon  which  quarterly  pay- 
ments were  to  be  made  by  the  purchaser.  Tliat  contract,  with  its  indorse- 
ments, was  put  in  evidence  by  the  defendant,  and  it  appeared  that  iieveral  of 
the  payments  made  thereon  in  1863  and  1866  had  been  received  by  Stillson, 
and  there  was  no  direct  evidence  to  show  that  he  had  ever  accounted  to  Kiley 
for  the  money  so  received.  Of  course  the  evidence  of  the  receipt  of  these 
sums  before  the  note  was  {jiven  was  not  admissible  under  a  plea  of  payment; 
but  objection  to  the  sufficiency  of  the  answer,  in  this  respect,  was  expressly 
waived,  and  it  thereupon  bei:auie  a  question,  merely,  whether  the  giving  of 
the  note  was  presumptive  evidence  that  any  previous  indebtedness  of  the 
payee  to  the  maker  had  been  paid  or  settled.  It  was,  no  doubt,  prima  /acie 
evidence  to  that  efTect,  though  subject  tu  explanation.  Pe  Freest  v.  Bloom- 
tngdale,  5  Denlo,  304;  Lake  t.  Tyaen,  6  N.  T.  461.  And  what  appeared  on 
the  face  of  the  note  In  this  case,  ao  far  from  indicating  the  contrary,  had 
the  effect,  we  think,  to  strengthen  the  presumption  of  an  accounting  Hnil  set- 
tlement between  the  parties  up  to  that  time.  The  note  was  in  the  foUuwin<{ 
terms:  **Boghe8tek,  May  15, 1868.  Good  to  O.  D.  Stillson  for  foor  hundred 
twenty-three  80/lOU  dolIaiB  cash  borioweU  and  received  to-day  and  hereto- 
fore. [Signed]  Geo.  S.  Riley.**  And  on  the  margin  of  the  note  was  a  com- 
putation by  which  the  amount  of  the  note  was  arrived  at.  In  this  computa- 
tion there  was  first  set  down  the  sum  of  9150,  from  wliich  the  sum  of  $80  was 
deducted,  and  to  the  balance  of  S70  there  were  added  three  other  sums,  mak* 
Ing  up  a  total  of  9423.80,  which  was  the  amount  of  the  note.  No  dates  were 
attached  to  any  of  these  items,  but  the  credit  of  980  corresponds  In  amount 
with  the  largest  of  the  aums  receipted  for  by  Stillson  on  the  back  of  the  hmd 
contract.  The  remaining  Buma  so  i-eceipted  for,  which,  with  the  $80,  are 
claimed  as  offsets  to  the  note  in  question,  amount  to  only  945,  and  tbe  latest 
of  them  was  received  nearly  two  years  before  the  date  of  the  note.  In  the 
face  of  this  evidence  of  a  careful  compulation  of  debit  and  eredit.  by  which 
the  amount  was  arrived  at  for  which  the  note  should  be  i^ven*  there  is  no 
reasonable  probability  that  any  Indebtedness  from  tbe  payee  of  tbe  note  to  the 
maker  remained  unaccounted  for  or  unsettled  at  tliat  time,  and  the  finding 
of  the  referee  to  the  contrary  was  well  supported.  Thd  judgment  must  be 
affirmed*  with  costs.   All  concur. 


Thomas  et  al.  v.  Diokinson  et  a2. 
(Suvreme  Court,  QeneraJ  Term,  IHrat  Department.  October  W,  1800.) 

t.  ATTACHMBST— AtFIDATTTS— AVBBMBKTS  AS  TO  GrODNDS. 

An  affidavit  to  obtain  an  attaettment  agalnit  defendants'  property,  on  the  nonnd 
that  one  of  them  kept  htmseU  coDoealed  to  avoid  BOTVioe  of  rammons,  atatW 
that  affiant  sought  said  defesdaat  at  his  place  of  boeioess,  bat  that  he  was  ni)t 
there,  and  the  place  was  la  the  sheriff's  hands;  that  afBant  was  told  by  persAiis 
there  that  defendaut  could  be  found  at  a  certain  other  place:  and  tbat  afflunt 
went  there  several  times  a  day  for  four  days  without  llnding  defendant,  and  left 
for  him  to  call,  to  which  no  reply  was  made.  HeUL  that  aonoealniMt  to  avoid 
service  of  summons  eoold  not  be  Inferred  from  these  facn 
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An  affidsTlt  toolttaln  u  attuhiDent,  on  the  ground  that  defendants  bad  dlspoaed 

of  their  property  to  defraud  their  oreditors,  stated  that  they  had  oonfeased  a  iuAg- 
ment  In  favor  of  the  wife  of  one  of  them,  for  a  certain  sum,  and  that  under  it,  all 
their  property  bad  been  sold  for  a  certain  lesser  sam.  Held,  that  there  waa  no 
preaompuon,  on  these  taots,  that  snub  Judgment  or  aale  waa  fraudulent. 

t.  SOUBOM  or  IlTTORlUTIOIf. 

The  same  affidavit  further  averred,  as  proof  of  fraudulent  dlspoeltion  of  property, 
transactions  of  defendants  with  other  parties  as  of  affiant's  personal  knowledge; 
but  did  not  state  Uial  afBant  was  present  at  such  transactions,  nor  did  it  disclose 
tbe  sonroe  or  the  SKtent  of  bla  Inframation  concerning  them.  Held,  that  snob 
avermenta  must  be  rejected. 


The  same  affidavit  further  stated  that  affiant  had  been  informed  by  persons  hold- 
ing claims  against  defendants  that  their  total  Indebtedness  was  a  certain  amount, 
but  that,  from  lack  of  time,  be  was  unable  to  procure  the  affidavits  of  auoh  persona. 
BMd,  that  tikia  waa  no  proof  of  tbe  existence  of  indebtedness  of  such  amount 

Appeal  from  special  term,  Xew  York  county. 

Motion  by  defendants  in  the  action,  Henry  A.  Dickinson  and  Davltl  I. 
Johnson,  to  vacate  an  attachment  agHinst  their  property  obtained  by  the  plain- 
tiffs, William  H.  Thomas  and  Percy  Thomas.  The  motion  was  made  on  tbe 
ground  of  insufficiency  of  the  anidavits  on  wldch  the  attachment  was  granted, 
and  was  denied  at  special  term.  From  the  order  denying  the  motion  defend- 
ants appeal. 

Argued  before  Yah  Brunt,  P.  J.,  and  Bradt  and  Daniei^a,  JJ. 
FfwMin  Btm,  for  appellants.   A.  Walker  OUs,  for  respondents. 

Daniels,  J.  The  attachment  has  been  Issued  for  two  distinct  causes  of  ac- 
tion. The  first  Is  upon  an  assigned  demand  for  the  price  of  goods  sold  and  de- 
livered; the  second  for  the  value  of  goods  obtained  by  fraudulent  representa- 
tions of  the  financial  condition  of  the  defendants,  and  their  practical  conver- 
sion by  them.  In  this  respect  the  proceeding  is  clearly  irregalar,  and  can 
only  be  currected  by  the  dismissal  of  the  attachment  as  to  one  of  these  de- 
mands, and  as  the  first  is  comparatively  unimportant  in  its  amount.  Its  dis- 
missal would  prove  tbe  least  injurious  tothe  plaintiffs;  and  if  thai  would  en- 
tirely correct  the  proceeding  it  would  be  proper  to  order  that  dismissal,  as 
the  two  causes  of  action  have  not  been  proiierly  united  In  the  same  action. 
But  It  would  not.  for  atUl  further  objections  have  been  taken  of  a  funda- 
mental character  to  the  affldavits  on  which  the  attachment  has  been  issued, 
and  which  this  dismissal  would  not  remove.  These  objections  are  made  to 
the  irifidavlt  of  the  plaJntifTs*  managing  agent,  by  whom  the  sale  was  made 
of  tbe  plaintiffs'  whisky  to  the  defendants.  The  attachment  was  issued 
Dpon  the  ground,  as  it  has  been  recited  therein,  that  the  defendant  Henry  A. 
Dldcinsou  keeps  himself  concealed  within  the  state  witli  Uie  intent  to  avoid 
tbfl  service  of  a  summons,  and  that  the  defendants  have  assigned,  disposed 
of.  or  secreted  their  property  with  the  intent  to  defraud  their  creditors.  The 
proof  of  these  ftuits  consists  wholly  of  the  afildavit  of  the  mauaghig  agent.  As 
to  the  fact  of  concealment  lie  states  that  he  tried  to  find  the  defendant  Dick- 
inson two  or  three  days  after  the  confession  of  a  Judgment,  which  was  con- 
fessed on  the  18th  of  July,  1890;  that  he  went  to  the  defendants'  place  of  bns- 
iness,  at  No.  16  Hudson  street,  and  found  the  place  in  the  sheriff's  hands, 
and  the  defendant  Dii-klnson  was  not  there,  but  was  told  by  persons  there 
that  he  could  be  found  at  1^  Chambers  street;  that  he  went  there  three  or 
four  times  a  day,  for  fbur  days,  without  finding  him,  and  left  notes  for  him 
to  call,  to  which  be  made  no  reply.  And  opun  this  statement  the  charge  of 
ooncealment  to  avoid  the  rervice  of  the  summons  was  made.  For  the  sup- 
port of  that  ohai^  it  was  insufficient.  Ko  evidence  ts  contained  in  the  af- 
fidavit that  the  persons  at  the  stm-e  had  any  knowledge  of  wiiere  this  defend- 
ant conld  be  found,  or  that  he  waa  In  fact  at  159  Chaml>ers  stnset.  They 
seem  to  have  been  persona  acting  under  the  sheriff,  without  authority  to 
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make  aaj  representations  coDcerniog  this  defendant,  and  for  whose  loform^ 
tion  he  cannot  be  held  responsible,  and,  as  a  matter  of  fact,  it  has  not  been 
-shown  that  he  was  at  any  time  at  159  Chambers  street,  or  that  any  reaaon, 
"beyond  the  statement  of  the  persons  found  at  the  store,  existed  for  believing 
that  he  was,  or  had  been,  there.  Upon  Uiis  subject  the  affidavit  Allied  to 
make  proof  of  facts  ^m  which  a  conceHlment  to  avoid  the  service  of  asom- 
■mont  coald  be  reasonably  Inferred,  as  no  efTort  to  Qiid  or  Inquiry  waa  made 
for  this  defendant  at  his  residence,  where,  it  may  very  well  be,  lie  would  have 
been  found.  Toaliow  that  the  defendants  had  assigned,  disposed  of,  or  se- 
creted their  property  to  defraud  their  creditors  the  same  afflsnt  stated  that 
they  had  confessed  a  Judgment  In  favor  of  Anna  M.  Dickinson,  the  wife  of 
the  defendant  Dickinson,  for  $3,016.16,  and  under  tb«  execution  issued  upon 
it  all  t2i«Ir  property  had  been  sold  for  about  $1,500.  But  It  has  not  been 
«howD,  DOT  has  it  been  stated,  that  this  judgment  was  not  confeseed  for  an 
actual  debt  owing  to  the  judgment  credUor,  nor  that  the  properly  was  sold 
for  less  tliao  It  might  be  expected  to  bring  at  a  public  sale,  nor  that  it  was  bought 
for  the  defeodanto.  or  the  person  to  whom  the  judgment  waa  confessed.  The 
confession  of  the  judgment  and  the  sale  under  it  fiiU,  therefore,  to  prore  any 
fraudulent  dispo^itiun,  assignment^  or  concealment  of  the  debtors'  {woperty, 
all  of  wfaiobt  it  Is  stated,  but  clearly  inacQuratelyt  was  in  tbis  mannn  sold  and 
disposed  of.  There  can  be  no  presumption,  in  the  absence  of  facts,  warrant- 
ing it,  ttuU:  either  the  judgment,  or  the  sale  under  it,  waa  fraudalent.  But 
the  presumption  from  the  facts  stated  is  that  the  judgment  and  sale  were 
each  alike  free  from  fraud. 

As  farther  pzoof  of  thefraudulent  disposition  areonosalinent  of  the  deblnrs' 
property,  and  which  seems  to  relate  to  property  not  sold  under  the  exeenUon. 
it  is  stated  hj  the  same  affiant  that  the  25  barrels  of  whisky  sold  and  delivered 
t)y  the  plaintiffs  to  the  defendants  n'ere  within  a  week  or  two  after  the  con- 
versatlon  mentioned  pledged  with  a  warehousekeeper  of  tiiis  city,  and  an  ad- 
vance of  75  per  cent,  obtained  thereon.  It  Is  f  aitner  stated  that  within  three 
months  the  defendants  had  bought  about  $10,000  worth  of  liquors,  wines,  ete.» 
■all  of  which  have  immediately  after  the  purohase,  and  out  of  the  regular 
course  of  business,  been  hypothf cated  tor  abont  75  pw  emt.  of.  their  value, 
but  the  goods  had  not  been  paid  for,  nor  the  proceeds  received  hy  the  credit- 
ors. The  affiant  nowhere  states  thi^  he  waa  present  at  either  of  these  trans- 
■aotitou;  neither  does  he  dbdose  from  what  source  he  may  have  obtiUned  in- 
formation ooncemlng  then),  nor  the  extent  of  such  Information,  and  as  the 
atatements  relate  to  transactions  between  other  persons,  at  neither  of  which 
■can  he  be  presumed  to  have  been  present,  they  furnish  no  reliable  season  for 
believing  that  they  have  been  correctly  stated.  The  fact  that  a  witness 
states  transactions  positively  as  being  within  his  knowledge,  when  it  can  be 
seen  that  be  does  not  possess  Uiat  knowledge,  are  circumstances  not  only  re- 
quiring the  statements  to  be  rejected,  but  the7  tend  to  subject  his  verac^in 
other  respects  to  grave  doubts,  for  it  shows  either  a  caroleeaness  or  reckless 
ness  on  the  part  of  the  person  making  the  statements,  which  is  wIk^  In- 
-consistent  with  a  just  regard  for  the  truth;  and  it  has  been  considered  in  that 
view  in  cases  whicli  have  already  been  decided.  Bank  v.  £oticA«<m,  8  N.  T. 
Supp.  520.  And  if  tlie  whisky' was  pledged,  as  the  affidavit  states  it  was. 
there  is  nothing  mentioned  from  which  it  can  be  inferred  to  have  been  done  to 
defraud  the  creditors  of  the  defendants,  or  to  concuai  the  property.  Indeed,  no 
auch  design  has  l>een  asserted  in  the  affidavit.  The  affiant  states  further  that 
he  has  been  informed  by  persons  holding  claims  against  the  defendants  that 
the  total  debts  owing  by  the  defendants  amount  to  between  $20,000  and  $25,- 
OUO,  but  that  from  lack  of  time  he  was  unable  to  see  th«ie  persons  and  procure 
their  affidavits.  Tliia  information  is  no  proof  of  the  facta  existing  to  which 
it  relates.  Neither  does  it  appear  to  hare  been  so  regarded,  for  the  affiant 
doed  not  even  add  that  he  believed  the  information  to  be  true.   But  if  be  had 
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it  wonld  still  have  been  too  loose  and  unreliable  to  prove  how  much  was  the 
amountof thedefendantsMndebtedness.  Banky,AIberger,7S1>i.Y,2b2.  Por 
the  fonndatiOQ  of  an  important  I^;al  proceeding  the  affidavit  has  been  drawn 
with  a  degree  of  looseness  that  is  unaccountable.  The  ruJea  to  be  observed, 
and  the  facts  to  be  proven,  to  entitle  a  party  to  an  attachment,  have  been 
clearlj  enacted  and  frequently  repeated;  and  still  the  practice  followed  Is 
marked  by  an  entire  disregard  of  them.  This  is  unjust  to  the  plaintiffs,  fur  it 
must  often  result,  and  may  in  this  instance,  in  the  loss  of  valuable  demands, 
which  would  otherwise  be  secured  by  the  seizure  of  the  debtor's  property. 
And  it  is  equally  so  to  tb»  debtor,  who  is  entitled  to  have  a  reasonably  plain 
case  made  against  him  before  he  can  be  ^gally  divested  of  the  possession  of 
fais  property,  through  the  instrumentality  of  an  attachment.  The  rules  which 
ar«  to  be  observed  have  been  clearly  deQned,  and  when  tliey  are  substantially 
disregarded  by  radically  defective  affidavits,  as  they  have  been  in  this  case, 
the  only  alternative  presented  is  to  set  aside  the  proceeding.  The  order  in 
tbla  case  should  be  reversed,  with  $10  costs  and  the  disbursemeDts,  and  the 
attKbment  tbould  be  vacated.  AU  GOD«ur. 


Paopj*x  em  reU  DATioaoN  et  al,  «.  Giloh  $t  ol. 
(Supreme  Court;  OenenU  Term,  First  DepartmaU.  Ootober  tt,  1890.) 
1.  HoBsB  Airs  Strbbt  RiiLROiDS  —  PoBLio  iMPBOTSMairTS  —  LiABlLirr  ros  AliMS> 

USMTft. 

The  layine  of  a  permanaDt  Btone  pavement  In  a  street,  laolading  the  portion  of  U 
between  ana  about  the  traoks  of  a  horse  railwi^,  Is  a  beaeflfe  to  the  road-bed  and 
stmotnreof  the  railway  saffloleat  to  sustain  the  assossmon*  thereon  <tf  a  part  of 
the  ezpenaea  of  the  improvemeDt. 


The  set  aathorUliiff  the  eztensioD  of  the  txaofis  of  a  etreet  railway  reoulred  pa^ 
ment  by  the  railway  company  to  the  dty  of  the  value  of  the  rights  ana  privileges 
ooDferrad.  Held,  that  the  company  was  not  thereby  relieved  from  HabUi^  to  aa> 
■essment  for  the  expeaeee  of  subseqiiently  paving  the  street. 


The  provision  of  the  New  York  oit^  ooneolldation  aot  (Laws  N.  T.  1882,  o.  410,  | 
878,)  tor  the  aseesemeat  of  the  expenses  of  pabUc  improvements  "among  the  own- 
ers or  occupants  of  all  the  houses  and  lots  Intended  to  be  benefited  thereby, "  hav- 
ing been  Inooiporated  in  that  compilation  from  a  previous  law,  enacted  before  the 
use  of  Btreets  for  railways  was  known,  does  not  reaoloe,  when  ooostrued  with  other 
laws  iHt  the  subject  afterwards  enacted,  that  auoa  assessments  should  be  levied 
wholly  on  houses  and  lota,  excluding  property  of  a  street  railway  benefited  1^  the 
Improvement  for  which  the  asseesmntt  la  levied. 
Vatx  Bbdht,  p.  J.,  dissenting. 

OvrUorari  to  review  a  decision  of  the  board  of  assessors  of  ITew  Tork  cit^, 
making  assessments  on  the  property  of  the  reli^n,  John  Davidson  and  oth- 
ers, for  expenses  of  paving  Maidisoii  avenue  In  that  city  between  133d  and 
i87th  streets.  For  previous  proceedings  in  same  case,  see  9  N.  T.  Supp. 
690. 

Argned  before  Vah  BRmiT,  P.  J. .  and  Brady  and  BAnnELSi  JJ. 
Truman  B.  Baldwin,  for  relators.    William      Clark,  {S.  t.  BUrling, 
of  counsel,)  for  respondent. 

Daniels.  J.  The  expenses  of  the  improvement  were  mainly  assessed  upon 
the  property  fronting  upon  the  avenue.  Before  it  was  either  ordered  or 
nuide,  the  assesson,  in  their  return  to  the  coart,  have  stated  the  facts  to  be 
that  tbeie  was  and  is  In  said  avenue  between  133d  and  137th  streets  a  doa- 
ble line  Hi  track  owned  and  operated  by  the  Xew  Tork  &  Harlem  Bailroad 
Company  as  and  for  a  horse  railroad,  and  theavenue  has  been  paved  between 
and  about  the  said  railroad  track,  and  the  amount  of  said  paving  incladed  In 
the  above  gross  amount  of  paving  done  on  said  avenue  and  assessed  upon 
eaid  honses  and  lots,  as  aforesaid.  Bat  they  assessed  no  part  of  the  expense 
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of  tbe  improvement  upon  the  structure  of  the  company,  for  the  combined 
reason  that  in  their  opinion  it  had  not  been  benefited  by  the  pavement  of  the 
avenue,  and  it  was  not  under  the  laws  HSsessHble  therefor.  The  railway  was 
operated  by  horse  power,  employed  to  move  the  cars  of  the  company  in  carry- 
ing and  transporting  passengeiti  for  hire,  and  in  that  use  it  is  clear,  beyoud 
reasonable  ground  for  controversy,  ttiat  tbe  raihray  tracks  had  been  tmprored 
and  benefited  by  the  pavement.  So  much  of  It  as  waa  laid  between  tbe  rails 
supplied  tlie  company  with  h  solid  and  permanent  road-way  for  the  use  of  its 
horses,  not  liable  to  be  affected  or  impaired  by  the  weather  as  the  unpaved 
earth  necessarily  would  be.  There  was  therefore  no  foundation  for  the  opin- 
ion of  the  assessors  to  rest  upon  that  the  road-bed  and  structure  of  the  com- 
pany bad  not  been  benefited  by  the  pavement.  In  this  conclusion  adopted 
by  tbem  there  w^a  a  manifest  error  which  it  is  one  of  the  offices  of  tlie  writ 
of  cerlioraH,  as  it  has  been  provided  for,  to  correct.  Laws  1880,  c.  269.  The 
more  substantial  reason  for  omitting  the  railway  tracks  from  the  pnyraent  of 
a  proportionate  part  of  the  expenses  uf  the  pavement  was  tbe  construction 
the  assessors  considered  It  to  be  their  duty  to  place  upon  tlie  laws  applicable 
to  tlie  assessment  of  expense  for  local  improvements.  The  company  bad 
not  been  in  any  form  exempted  from  the  obligation  to  contribute  towards  the 
expenses,  by  chapter  825  of  the  Laws  of  1872.  under  which  this  part  of  its 
railway  had  been  laid.  Tbe  act  whs  wliolly  silent  in  this  respect.  The  au- 
thority was  provided  by  it  fur  extending  the  tnu  ks  through  this  part  of  the 
avenue  upon  the  payment  of  the  value  of  the  rights  and  privileges  conferrt^ 
to  the  mayor,  etc.,  of  the  cily,  as  that  should  be  asc-ertitineU  by  commission- 
el's  to  be  appointed  for  that  object.  But  tliis  act  contained  nothing  which 
either  in  language  or  by  implication  relieved  the  company  from  defraying 
tbe  expenses  of  l^neflta  conferred  upon  it  by  tbe  improvement  of  the  avenue. 
What  it  obligated  tlie  company  to  pay  was  for  no  more  than  the  right  or 
privilege  of  laying  Its  tracks  in  the  avenue,  and  afterwards  using  them  as  a 
street  railway;  and  that  is  the  utmost  extent  of  the  advantages  derived  by 
the  company  from  that  act.  It  was,  however,  considered  by  the  asseason 
that  they  could  charge  tbe  company,  or  its  structure  in  tbe  avenue,  with  no 
part  of  the  expense  of  the  pavement,  for  the  reason  that  section  878  of  chap- 
ter 410  of  the  Laws  of  1882  directed  the  assessment  of  the  expenses  to  be 
m«)e  **among  the  owners  or  occupants  of  ail  the  botwea  and  lots  intended  to 
be  benefited  thereby;"  ftnd  It  must  be  assumed  that  the  literal  observance  of 
this  language  would  extdnde  the  company  and  its  railway,  and  require  the 
owners  of  the  houses  and  lots  to  defray  the  entire  expense  of  the  improve- 
ment. But  the  incorporation  of  this  section  In  the  act  of  1882  was  not  its 
enactment  as  a  law  by  the  legislature.  It  was  no  more  than  Its  compilation 
as  one  of  the  laws  already  existing,  relating  to  the  city  of  New  York,  and  it 
deri  ved  its  force  and  effect  from  Its  own  enactmtfnt,  and  not  from  thto  com- 
pilation. The  enactment  of  It  as  a  law  dates  further  back  even  than  the  9tli 
of  April,  1813,  when  in  a  similar  manner  it  was  made  section  175  of  chapter 
86  of  the  Bevised  Laws  of  the  state,  and  it  should  now  be  construed  with  the 
other  laws,  since  enacted,  concerning  loL-al  improvements  and  necessarily  af- 
fecting its  meaning  and  application.  At  the  time  when  it  was  made  a  part 
of  the  Laws  of  1813,  the  use  of  a  street  or  avenue  fora  railway  was  nnknown, 
and  did  not  exist  That  possibility  was  not  within  the  knowledge  or  antici- 
pation of  the  enacting  authority.  It  baa  been  a  more  modem  development, 
under  other  laws  framed  to  provide  for  and  regulate  its  use  and  enjoyment. 
Through  its  existence  a  valuable  property  has  been  created  unknown  to  and 
not  within  tlie  contemplation  of  oirller  laws,  and  that  property  baa  furnished 
another  subject  of  taxation,  and  that,  too,  wltliin  the  comprehension  of  Uws 
previously  enacted.  People  v.  CwtiUy,  2  Lans.  294,  46  N.  Y.  46.  And  it 
has  since  been  defined  and  declared  to  be  liable  to  taxation  by  chapter  293  of 
tbe  Laws  of  1881,   And  similar  progress  baa  been  made,  ttiough  not  in  as 
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direct  language,  In  providing  for  the  payment  ot  the  expenses  of  local  im- 
provemenU. 

B7  section  1.  c.  313.  Laws  1874,  It  was  provided  and  declared  that  all  prop- 
erty Bubjeot  to  an  exception  inapplicable  to  this  controversy  sboald  be  U^le 
to  assesBinent  when  it  should  be  benefited  "by  any  Improvement  or  other  pub- 
lib  woiIe  already  completed,  or' now  being  made  or  pertormed,  and  hereafter 
made,  done,  or  peiformed. "  And  this  law  has  been  made  section  8S9  of  the 
act  of  1882.  Its  language  Is  very  broad,  so  much  so  as  literally  to  include 
this  pavement.  And  aubdivtsiun  2  of  section  868  of  the  consulidatlon  act 
also  provided  for  the  same  obligation  by  directing  the  board  or  assessors  to 
assess  upon  the  property  beneBted  the  certlBed  amount  of  its  expenses.  The 
direction  that  this  should  be  done  In  the'roanner  authorized  by  law,  and  in  the 
propurtlon  so  authorized,  in  no  way  restrains  the  provisions  subjecting  all  the 
property  beneOted  to  ussessment  for  the  expenses.  This  phraseology  inclmlee 
DO  more  than  the  proceedings  prescribed  for  mailing  the  assessments.  They 
have  been  clearly  declared  and  dvtined,  and  the  assessments  are  to  be  made  by 
observing  and  following  that  course  of  proceeding,  and  the  proportion  author- 
ized by  law  to  be  assessed  Is  bo  mucli  as  the  property  has  been  beneQted  by  the 
improvement  to  be  paid  for.  No  other  objects  were  intended  to  be  subserved 
by  these  phrases,  but  they  were  adapted  to  tlie  promotion  of  what  had  been 
otherwise  so  plainly  declaredi  that  all  the  property  btioetited  by  a  local  ini prove* 
ment  should  defray  the  expenses  of  making  it.  And  this  general  principle 
has  modified  and  enlarged  the  effect  of  the  section  of  the  Hct  of  1813,  which 
directed  the  assessment  of  the  expense  to  be  made  among  the  nwnera  and  00- 
capantfl  of  the  bouses  and  lots  benefited.  And  that  was  considered  to  be  the 
result  of  more  recent  l^islation  in  the  case  of  Jfayor  v.  ColgnU^  12  N.  Y. 
140,  153.  In  1813  houses  and  lands  were  the  only  property  which  could  be 
benefited  by  a  street  improvement,  and  it  was  entirely  proper  to  designate 
their  owners  as  the  persons  who  sliould  be  required  tu  pay  the  expenses.  But 
since  then  a  new  and  additional  structure  has  been  placed  in  the  streets  of 
cities  and  villages,  which  will  be  as  much  benefited  by  iheir  pavement  as  the 
houses  and  lots,  and  may  with  equal  propriety  be  directed  to  divide  the  ex- 
penses with  their  owners.  This  advancement  since  street  railways  havebeeo 
constructed  has  at  all  times  been  within  the  knowledge  of  the  law-making  au- 
thority, and  there  is  every  reason  for  concluding,  when  it  was  clearly  and  ex- 
pressly declared  that  the  property  benefited  by  a  street  improvement  should 
bear  its  expense,  that  it  was  intended  that  street  railways  should  not  be  ex- 
empted from  that  obligation.  And  the  law  has  generally  been  construed  to 
be  attended  with  that  effect.  Railroad  Co.  v.  Kane,  9  Hun.  506.  There  the 
law  bad  made  the  property  benefited  by  a  street  Improvement  liable  fur  Its 
expense,  and  the  railway  company  was  under  that  principle  required  to  con- 
tribute to  the  expenses  of  constructing  a  sewer  deemed  to  benefit  it,  although 
under  the  surface  of  the  street.  And  under  general  provisions  no  broader 
than  these,  affecting  the  city  of  Kew  York,  a  similar  liability  has  been  In 
other  instances  sustained.  City  of  Chicago  v.  Ba«r,  41 111.306;  City  qfNeto 
Havm  V.  Fair  Haven,  ate.,  R,  Co.,  38  Conn.  432;  lIToTthem  Indiana,  R.  Co. 
T.  Coantlly,  10  Ohio  St.  159.  And  it  was  applied  to  the  structure  of  a  steam 
railway  in  Railroad  Co.  v.  Hanna,  68  Ind.  562.  But  that  application  of  the 
principle  was  denied  in  Philadelphia  v.  Philadelphia,  ntc.,  R.  Co.,  33  Fa.  St. 
41,  and  Junction,  etc.,  R.  Co.  v.  Philadelphia,  Bd.Pa.  St.  424,  for  the  reason 
that  rail  ways  of  that  description  would  not  be  heni  fited  by  these  improve* 
ments.  The  fact  itself  is  different  in  the  case  of  astreet  railway,  which  must 
be  necessarily  benefited  by  laying  a  permanent  atone  pavement,  as  that  was 
which  was  placed  on  this  avenue,  between  its  tracks  and  rails,  and  imme- 
diately  adjacent  thereto;  and  so  far  as  the  company  owning  tids  railway  waa 
iMneflted  by  the  pavement  it  should  have  bwn  proportionately  required  to 
bew  its  expense.   The  charge  of  that  part  of  the  expense  upon  Uie  owners  of 
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the  hoQBee  and  Iota  made  tbeio  or  tb«ir  property  bear  thla  obligittoB  <tf  Um 
railway  oompany*  and  that  the  assessors  coaid  not  legally  do*  even  If  the  com- 
paoy  itself  could  not  be  made  to  pay  for  Its  proportion  irf  the  beneBU  For 
the  inability  to  enforce  payment  for  a  benefit  created  a^ainat  one  person,  or 
hifl  or  its  property,  will  supply  no  legal  ground  for  obllffing  another  to  nuike 
compensation  for  that  benefit.  Bat  theru  was  no  such  inability  here,  for  the 
proceedings  provided  for  assessing  the  expense  <^  the  benefit  Co  the  property 
of  the  railway  company  were  as  well  adapted  to  make  that  assessment  as  they 
were  to  assess  the  hoases  and  lots  for  the  benefits  received  them.  The; 
equally  applied  to  every  species  of  property  benefited  by  the  pavement 
whether  Ui^of  individual  owners  w  of  a  railway  company,  and  in  case  of 
failure  to  pay  the  railway  could  be  ^s  readily  sold  as  couM  be  a  bouse  and  lot. 
The  same  manner  for  imposing  and  collecting  or  realizing  the  assessment  ex- 
ists in  one  case  as  does  in  the  other,  and  the  assessors  erred  in  failing  to  carry 
it  Into  effect  against  the  street  railway  company.  Complete  authority  has 
been  provided  for  the  correction  of  this  error  by  chapter  269,  Laws  1880. 
Thu  proceedings  are  not  stayed  hy  the  certtorartt  and  the  fact  that  they  mi^ 
have,  since  the  service  of  the  writ,  passed  beyond  the  authority  of  the  assess- 
ors, forms  no  answer  to  the  right  of  the  relator  to  a  review  of  them.  Tbeas- 
sessment.  so  far  as  It  has  charged  them  with  the  proportionate  part  of  the  ben- 
efit of  the  pavement  which  was  received  by  the  railway  company,  improving 
its  structure  In  the  avenue,  should  be  reversed,  and  the  proceedings  remitted 
to  the  assessors  to  assess  the  expenses  upon  the  company  and  Its  property  so 
£>r  as  it  baa  been  benefited,  and  the  residue  only  QpOQ  houses  and  lota  of 
the  relators. 

Bbadt,  J.|  eoncnrs. 

Van  Bbitht,  F.  J.,  dissents. 


Wilkinson  et  aL  o.  Papoook  H  oZ. 

(Supreme  Court,  General  Term,  Fourth  Department  July  1, 1800.) 

t.  JtmGKRjiTs— PBioKmr  or  Lisna. 

Ttie  OWDOTB  of  certain  lands  deeded  them  awar*  Certaia  judgnnenU  were  scbM- 
auently  obtained  against  sueb  owners,  and  some  of  the  judgmeot  oredttan  bid  mU 
deed  set  aside  as  fraudulent  agaioit  tbem.  Thereafter  the  lands  were  aold  in  so 
action  of  foreclosure,  and  a  surplus  arose  from  the  sale.  Held,  ia  a  proceeding  to 
determine  the  priority  of  liens  on  said  surplus,  that,  at  between  two  judgmentored- 
itors,  that  one  bad  the  prior  Ueo  who  flrat  bad  bis  ind^mmt  dodoatod,  without  re- 
gard to  the  fact  that  be  did  not,  while  the  other  did,  bnng  suit,  and  haw  fraad* 
ulent  transfer  set  aside  as  to  himself. 

9.  BXTHNG  ASIDB  FEA.UDULEirr  Co:tTETi.HOB— RlQHT  TO  I>OWBR. 

The  widows  of  the  owners  of  said  land  were  properlj  allowed  the  value  of  their 
dower  rights  In  the  mortgaged  premtsea,  thongfi  t£ey  had  jolaed  th^  basbaada  In 
conveying  the  equity  of  redemption,  wbiob  conreyanoa  was  aabaeqaenUjr  set  aiMa 

as  fraudulent  as  to  their  husbands'  oredltors. 
t,  EXBCDTiON— Sale— VixiDiTT. 

A  sale  of  land  under  a  valid  J  udfpnenL  entered  before  the  appointment  of  reoeiT- 
ers  in  a  oredltora*  aotlon.  Is  valid,  tbougb  made  after  the  reMvers  are  appointed. 
Following  Zn  re  Loo»,  8  N.  Y.  8upp.  888. 
4  Sahb~Sbbkifp's  Dbbd. 

The  traasfer  by  the  purchaser  at  such  sale  of  an  Interest  In  the  eerldflcate  of  sncii 
sale  to  other  creditors  of  the  judgment  debtor  will  not  invalidate  the  aherUTs  deed, 
given  in  pursuance  of  sooh  sale. 

&  JODOHEXT — LiBN — WaIVER. 

Judgment  creditors,  by  bringing  suits  in  equity  to  have  fraudulent  transfers  of 
laud  sob  aside,  aud  by  having  receivers  appointed  therein,  not  of  the  real  estate  of 
the  judgment  debtors,  but  of  the  personal  property  and  the  rents  and  proflta  of  the 
real  estate  only,  do  not  thereby  waive  their  legal  liens  on  the  lands,  or  on  the  sur^ 
plus  fund  arising  from  the  sale  of  Uie  land  under  a  mortgage  thereon. 

Appeal  from  special  term,  Onondaga  county. 
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Aetion  by  J.  Forman  Wilkinson,  as  sole  surriring  necutor,  and  others, 
against  Simon  B.  Paddock  and  Thomas  B.  Sessions,  impleaded  with  Oonrud 
IjOOB  and  others.   Said  Paddock  and  Sessions  appeal. 

Argued  before  Habdin,  F.  J.,  and  Mabtcm  and  Uebwih.  JJ. 

Jf.  Jf.  WtUent  tior  appellants.  JFrank  H.  ffUooek,  tor  reepondenti. 

Martin,  J.  This  was  an  action  of  foreclosure.  There  was  a  surplus  of 
$117,642.46  arising  from  the  sale  herein.  TJiis  surplus  was  directed  by  the 
court  to  be  depositwl  in  certain  specified  banks  or  trust  companies,  in  the  names 
of  Charles  £.  Hubbell  and  Alfred  K.  Hiscock,  as  receivers  of  the  property  of 
J.  Forman  Wilkinson  and  Alfred  Wilkinson,  subject  to  the  order  of  tlie  court 
in  which  this  action  was  brought.  Subsequently,  upon  notice  to  the  appel- 
lants and  other  parties  having  judgments  or  other  liens  upon  the  property  of 
J.  Forman  and  Alfred  Wilkinson,  and  upon  the  petition  of  Conrad  Loos,  a 
claimant  of  a  portion  of  such  surplus  moneys,  an  order  was  duly  granted 
in  this  action,  whereby  it  was  referred  to  Nathaniel  M.  White,  Esq.,  as  a 
referee,  to  'ascertain  and  report  the  amount  due  to  the  petitioner,  or  any 
other  pacBoo  or  persons,  wiuch  was  a  Jjen  upon  sudlt  buej^bs  moneys,  and  as 
to  the  priority  of  sncfa  liems. 

In  pursuance  of  this  order,  the  usual  notice  of  hearing  was  given  to  the  ap- 
pellants and  other  persons  who  were  parties  to  the  action,  or  who  appeared 
to  have  unsatisfled  liens  upon  such  surplus.  The  appellants  and  other  par- 
ties claiming  liens  thereon  appeared  before  the  referee,  and  gave  proof  of  their 
respective  tHaims.  The  referee  thereupon  made  his  report,  whereby  he  in 
substance  found  that  J.  Furman  and  Alfred  Wilkinson  became  the  owners  of 
the  mortgaged  premises  !Movember  1,  lij73,  as  tenants  in  common  each  of  an 
nndivided  one-half;  that  May  5,  1884,  they  and  their  wives  gave  a  deed  of 
these  and  other  premises  to  John  Wilkinson;  that  on  November  24.  1884, 
John  Wilkinson  gave  a  mortgage  thereon  to  Charles  B.  Crosby,  as  security 
for  the  payment  of  (125,000,  and  interest;  that  on  December  9, 1884,  J.  For- 
man and  Alfred  Wilkinson,  who  were  co-partners,  doing  business  under  the 
firm  name  of  Wilkinson  &  Co.,  made  a  general  assignment  of  both  their  io- 
dividoal  and  partnership  property  to  Charles  £.  Hubbell  for  the  beneht  of 
their  creditors,  and  that  he  duly  accepted  the  trust:  that  Alfred  Wilkinson 
and  £dward  N.  Westcott  were  partners,  and  on  December  11, 18S4,  they  duly 
assigned  all  their  individual  and  oo-partnership  property  to  James  S-  Crouse* 
in  trust  for  the  benefit  of  their  creditors,  and  he  duly  accepted  such  trust; 
that  afterwards  Crouse,  as  such  assignee,  gave  notice  to  creditors  to  present 
their  claims;  that  such  claims  were  presented,  and  amounted  to  about  $177,- 
000;  that  on  December  23, 1884,  William  James  recovered  a  judgment  against 
J.  Forman  and  Alfred  Wilkinson  for  $203.17,  which  judgment  was  docketed 
on  that  day  in  Onondaga  county,  where  the  said  mortgiiged  premises  were  sit- 
uated;  that  afterwards  James  commenced  and  prosecutwl  to  judgment  an  ac- 
tion whereby  the  deed,  mortgage,  and  assignment  made  by  J.  Forman  and 
Alfred  Wilkinson  and  John  Wilkinson  were  set  aside  as  to  said  judgment,  on 
the  ground  that  they  were  fraudulent  and  void  as  to  the  creditors  of  J.  For* 
man  and  Alfred  Wilkinson;  that  on  January  3, 1885,  the  Merchants'  Nation- 
al Bank  of  Syracuse  recovered  a  judgment  against  J.  Forman  Wilkinson  for 
$30,807.99.  which  was  a  lien  on  his  real  estate;  that  on  February  4, 1886,  the 
said  bank  recovered  another  judgment  agalnat  the  same  defendant  for  $10.- 
380.83,  which  was  also  a  lien  on  his  real  estate;  that  upon  an  execution  duly 
issued  upon  the  first-mentioned  judgment  for  $30,807.99,  the  sheriff  of  the 
county  of  Onondaga,  on  August  29, 1887,  duly  sold  to  Hon.  George  N.  Ken- 
nedy the  undivided  one-half  interest  of  J.  Forman  Wilkinson  in  the  premises 
covered  by  the  mortgage  foreclosed  by  this  action,  and  duly  issued  certificates 
of  such  sale  to  said  Kennedy;  that  Kennedy,  on  November  29,  1888,  trans- 
ferred bo  Courad  Loos,  Harlow  B.  Andrews,  and  £dward  P.  Bates  a  one-haU 
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Interest  In  Bach  certiQcates;  that  on  December  19,  1888,  the  sheriif  of 
Onondaga  county  duly  executed  and  delivered  a  sheriff's  deed  of  said  premisefl 
to  said  Kennedy,  Loos,  Andrews,  and  Bates,  who  still  hold  title  under  the  same; 
tliat  said  bank  obtained  a  judgment  Setting  iiaide  the  deed,  moitgage,  and  as- 
signment made  by  J.  Forman  and  Alfred  Wilkinson  and  John  Wilkinsfm  hs 
fraadulent  as  to  it  and  its  two  judgments,  and  adjudging  that  such  judguit- nts 
be  a  lien  on  the  mortgaged  premises;  that  siiid  Grouse,  as  assignee  of  Alfred 
Wilkinson  nnd  EJwHrd  N.  Westcott,  and  of  the  firm  of  Westcott  A  Oo„  also 
obtained  a  judgment  adjudging  such  deed,  mortgage,  and  assignment  as  fraud- 
ulent and  void,  and  sttling  tliem  aside  as  to  liim;  that  Alfred  Wilkinson  died 
July  7,  1886,  leaving  a  widow  56  years  of  age,  who  had  a  dower  right  In  the 
premises  of  the  value  of  99,057.41;  that  J.  Forman  Wilkinson  died  May  4. 
1889,  leaving  a  widow  53  years  of  age,  who  had  a  right  of  dower  in  the  prem- 
ises of  the  value  of  99,604.23;  that  about  September  IS,  1886,  and  subsequent 
thereto,  various  other  judgment  creditors  of  said  J.  Forman  Witkinsoo  and 
Alfred  Wilkinson,  who  held  judgments  against  them  aggregating, the  sum  of 
$200,000  or  upwards,  brought  actions  to  have  said  deed,  mortgage,  and  as- 
signment set  aside  as  fraudulent  as  to  their  judgments,  and  obtained  judg- 
ments accordingly,  and  that  in  such  a<.tions  Charles  £.  Hubbell  and  Albert 
K..  Hiscock  weredtily  appointed  as  receivers  of  the  personal  property  and  the 
rents  and  profits  uf  the  resil  estate  of  said  J.  Forman  and  Alfred  Wilkinson, 
both  as  co-))artoers  and  as  individuals,  und  duly  qualified,  and  are  now  acting 
as  such  receivers.  The  referee  also  found  the  following  conclusions  of  law: 
(1)  That  of  the  9117,642.46,  deposited  as  surplus  moneys  to  the  credit  of  and 
to  be  distributed  in  this  action,  one-half  was  the  proceeds  of  an  undivided 
one-half  of  the  premises  formerly  owned  by  J.  Furman  Wilkinson  individual- 
ly, as  tenant  in  common  with  Alfred  Wilkinson;  (2)  that  the  widow  of  J. 
Forman  Wilkinson  was  entitled  to  recei\e,  out  of  one-half  of  sucb  sur- 
plus moneys,  the  sum  of  99,604.23;  (3)  that  William  James  was  entitled  to 
receive  out  of  said  one-half  uf  such  surplus  moneys  9203.17,  with  interest 
thereon  from  December  23,  1884;  (4)  that  said  Kennedy,  Loos,  Bates,  ai)d 
Andrews  were  entitled  to  the  one-half  of  such  surplus  moneys  derived  from  tlie 
sale  of  the  premises  formerly  owned  by  J.  Forman  Wilkinson,  after  deducting 
the  widow's  dower  and  the  amount  of  the  James  judgment  and  interest;  (5) 
that,  of  said  9117,642.46  surplus,  one-half  was  the  proceeds  of  an  undivided 
one-half  of  the  premises  formerly  owned  by  Alfred  Wilkinson  Individually, 
as  tenant  in  common  with  J.  Forman  Wilkinson;  (6)  that  the  widow  of  Al- 
fred Wilkinson  was  entitled  to  receive,  out  of  the  one-half  of  such  surplus, 
1^,057.41;  (7)  that  the  remainder  of  this  one-half  of  such  surplus,  after  dis- 
charging such  right  of  dower,  should  be  employed  to  discharge  the  debts  of 
Alfred  Wilkinson  and  Edward  N.  Westcott,  as  copartners,  and  Alfred  Wil- 
kinson individually,  as  directed  by  their  a<3signment  to  Grouse,  such  debts  be- 
ing set  forth  in  a  schedule  attached  to  said  report;  (8)  that  if  any  sum  should 
then  remain  of  such  one-half  of  the  surplus  moneys,  it  should  be  retiined 
by  the  receivers  as  personal  assets,  to  be  applied  to  the  payment  of  the  debts 
of  Wilkinson  &  Co.,  and  the  individual  members  thereof,  according  to  law; 
(9)  that  there  was  no  lien  or  claim  upon  Baid  surplus  moneys,  or  any  part 
thereof,  prior  to  the  liens  and  claims  hereinbefore  provided  for. 

The  appellants  excepted  to  the  report  of  the  referee,  and  opposed  the  con- 
firmation of  such  report.  The  referee's  report  was,  however,  confirmed  by 
the  special  term,  and  the  surplus  moneys  arising  in  this  action  were  directed 
to  be  paid  in  accordance  with  such  report.  From  the  order  overruling  the 
appellants'  exceptions,  confirming  the  referee's  report,  and  directing  the  dis- 
tribution of  such  surplus  moneys,  this  appeal  was  taken. 

That  this  was  a  proceeding  in  the  foreclosure  action  for  the  distribution  of 
the  surplus  moneys  arising  upon  the  sale  therein,  we  have  no  doubt.  Tlie 
fact  that  the  money  wasorderied  deposited  in  certain  twnksortoust  compauiea 
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in  ttie  name  of  tbe  receivers,  instead  of  being  paid  lo  the  county  treanurer  of 
Onondaga  county,  while  awultlng  ilisttdbutlon  In  this  action,  does  not  change 
Uiecharat^er  uf  this  proceeding.  No.  61  of  the  general  rales  of  thla  court 
providca  that  all  surplus  mone}'s  ahull  be  paid  to  the  treiiaurer  of  the  county, 
unless  otherwise  specially  directed.  Here  there  was  a  special  direction  that 
they  should  be  depuslteJ  in  tbe  manner  stateJ.  and  remain  there  unUl  the  fur- 
ther order  uf  the  court.  The  foreclosure  suit  could  not  be  said  to  bave  tennl- 
naled  until  tbe  surplus  moneys  had  been  dispused  of  in  that  suit.  Insurance 
Co.  V.  Boioent  47  Barb.  618. 

We  think  the  claim  that  this  was  a  proceeding  In  the  creditors*  actions.  In 
which  the  receivers  were  appointed,  is  without  force.  We  need  not  there- 
fore consider  the  question  as  to  vvhal  rights  the  appellants  would  possess  in  a 
proceeding  in  those  actions  requiring  the  receivers,  as  sucb,  to  account  and 
distribute  the  assets  remaining  in  their  hands. 

The  practical  and  important  question  in  this  case  is,  wliat  rights,  if  any, 
bad  the  appellants  to  the  Burpliisi  moneys  in  the  hands  of  tbe  court  for  distri- 
bution? The  surplus  moneys  arising  upon  sale  of  lands  under  a  final  decree 
In  foreclosure  belong  to  the  parties  who  hiid  estates  or  interests  in  the  lands 
■old,  which  were  cut  off  by  the  sale.  The  real  estute  having  been  converted 
into  mun^,  the  several  [larlieB  are  (entitled  to  be  paid  out  of  tbe  fund  the 
equivalent  of  their  respective  Interests,  in  the  order  of  their  priority  as  be- 
tween each  other.  Clarkson  v.  Skidmore,  46  N.  T.  301.  The  appeal-hocA 
in  this  case  discloses  that  Simon  D.  Paddock,  one  of  the  appellants,  had  a 
judgment  against  J.  Forman  Wilkinson  and  Alfred  Wilkinson  for  S40.82; 
which  was  docketed  in  the  county  in  which  the  mortgaged  premises  were  slt- 
iialed  on  January  2,  1885.  and  that  be  recovered  another  Judgment  against 
the  same  defendants  for  42.U57.oti.  which  was  dockt-ted  January  26, 1885<  It 
also  discloses  that  Thumas  B.  Sessions,  the  ottier  appellant,  obtained  a  judg- 
ment against 'them  for  44.31ti.46.  which  was  docketed  January  31,  1885. 
Tlius  it  will  be  seen  that  Paddock's  judgment  for  4^-82  was  docketed  in  the 
county  where  tbe  mortgaged  premises  were  situated  prior  to  the  judgment 
recovered  by  the  Merchants'  National  Bunk,  under  which  tlie  interest  of  J. 
Porman  Wilkinson  in  the  premises  was  soid  and  purchased  by  Judge  Ken- 
nedy. It  further  appears  from  the  appeal-trauk  that  the  other  judgment  ob- 
tained by  Faddock  and  the  judgment  recovered  by  Sessions  were  prior  to 
many.  Indeed  to  most,  of  the  judgments  upon  which  creditors*  actions  were 
brought  to  set  aside  such  deed,  mortga^fe,  and  assignment,  and  in  which  re- 
ceivers were  appointed.  The  appellants  brought  uo  action  to  set  aside  sucb 
deed,  mortgage,  and  assignment,  nor  were  they  named  as  plaintiffs  In  any 
action  brought  for  that  purpose.  Their  claims  were  not  set  forth  In  any  such 
action:  neither  have  tliey  made  any  application  or  taken  any  steps  to  become 
parties  to,  or  to  come  In  under,  the  IjOOS  or  any  other  creditor's  suit  or  judg- 
ment agai  nst  the  Wilkinsons,  or  contributed,  or  offered  to  contribute,  to  the 
expenses  thereof. 

We  think  the  referee  and  special  term  properly  held  tliat  the  widows  of  J. 
F.  Wilkinson  and  Alfred  Wilkinson  were  entitled  to  receive  the  value  of 
their  dower  rights  in  the  mortgaged  premises,  notwithstanding  tlie  fact  that 
they  had  joined  vvtth  their  bustiands  in  conveying  the  equity  of  redemption  in 
the  premises  to  John  Wilkinson.  That  conveyance  was  net  aside  on  the  ground 
tliat  it  was  fraudulent  as  to  the  creditors  of  J.  Forman  and  Alfred  Wilkin- 
son. In  Hinchlife  v.  Shea,  103  N.  T.  155,  8  N.  E.  Rep.  477.  Judge  An- 
drews said:  "It  is  the  generally  recognized  doctrine  that,  when  the  hus- 
band's deed  Is  avoided,  or  ceases  to  operate,  as  where  it  is  set  aside  at  the 
instance  of  creditors,  or  is  defeated  by  a  sale  on  execution  under  a  prior  judg- 
ment, the  wife  is  restored  to  her  original  situation,  and  may.  after  the  death 
of  her  husband,  recover  dower  as  though  she  bad  never  joined  in  the  <»nvey- 
anoe."   Robifuon  v.  Bata,  3  Mete.  (Mass.)  40;  MaOoneji  v.  Horan,  49  N. 
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T.  Ill;  Kitzmiller  t.  Van  Renaaelaer,  10  Obio  St.  63;  Litattfleld  t.  Croefter, 
30  Me.  192.  The  widows  or  the  judgment  debtors  in  this  case  baviog  duly 
consented  to  accept  a  gross  sum  In  lieu  of  tlieir  dowei  in  the  premises,  the 
court  properly  awarded  them  the  value  of  their  rights,  to  be  paid  out  of  such 
surplus  moneys.  Tlw  court  also  properly  directed  that  the  William  James 
judgment  should  next  be  paid  out  of  such  surploB.  as  it  was  a  Hen  upon  tlie 
premises  prior  to  the  bank  judgments. 

As  we  liave  already  seen,  the  judgment  of  Paddock  for  $i0.82  was  prior  to 
the  judgment  of  the  bank,  npon  which  the  interest  of  J.  Forman  Wllkiuson 
in  the  premises  was  sold;  and  therefore,  if  It  became  a  lien  thereon,  it  was 
prior  and  superior  to  the  lien  of  the  bank  judgments.  But  the  respondents 
claim  that  It  never  became  a  lien  on  the  premises  because  of  the  previous 
transfer  at  the  premises  by  the  WUkiusons,  although  snch  transfer  was  fraud- 
ulent and  void  as  to  their  creditors ;  in  other  words,  their  claim  is  that  that 
transfer  was  valid  until  set  aside,  and,  not  having  been  set  aside  as  to  the 
appellants*  judgments,  they  never  became  a  lien  on  the  premises.  This  con- 
tention does  not  appear  to  be  sustained  by  the  authorities.  The  doctrine  of 
the  authorities  seems  to  be  to  the  effecttbat,  as  to  real  estate,  judgment  cred- 
itors acquire  liens  thereon  in  the  order  in  which  their  judgments  are  dock- 
eted, and  that  their  priority  is  not  alTected  by  suits  brought  to  set  aside  a 
fraudulent  transfer  of  such  real  estate.  Bank  v.  Farthing,  101  K.  T.  346. 
S47,  4  E.  Bep.  734;  Underwood  v.  Sittcl^  77  K.  Y.  62;  Tnmrance  Co, 
T.  Mayer,  19  Abb.  C.  92;  O'Srten  V.  Broumfng,  49  How.  Fr.  1X8.  More- 
over, the  transfers  by  the  Wilkinsons  were  shown  to  have  been  fraudulent 
uul  void  as  to  their  creditors  by  proof  introduced  by  the  respondents.  In 
Bank  v.  Mlsley,  19  K.  Y.  369,  it  was  said:  "The  defendant's  title  depended, 
therefore,  on  the  fact  that  the  assignment  had  been  made  in  fraud  of  cred- 
itors; and,  having  proved  that  fact  in  bis  own  favor,  he  could  not  aHege  that 
it  was  not  true  in  respect  to  the  plaintifiT." 

The  court  erred  In  holding  that  Kennedy,  laoa.  Bates,  and  Andrews  were 
entitled  to  the  remainder  of  the  one-half  of  the  surplus  moneys  arising  from 
the  s^e  of  J.  Forman  Wilkinson's  interest  in  said  premises.  The  jn^ment 
of  Paddodc  for  $40.82  and  Interest  was  a  prior  lien  and  should  nave  been 
ordered  paid  before  any  sum  should  have  been  directed  to  be  paid  to  the  pur- 
chaser at  the  execution  sale  or  his  transferees. 

It  is  contended  by  the  appellants  that  the  deed  given  by  the  sheriff  to  Ken- 
nedy, Loos,  Bates,  and  Andrews  in  pnrsuanoe  of  such  side  was  void  tor  vari- 
ous reasons,  specified  in  their  points.  The  chief  reasons  assigned  are:  (1) 
That  the  property  was  in  the  hands  of  ttie  court  in  a  creditors"  action  when 
the  sale  was  made  and  deed  given,  and  that  the  sale  was  void  because  made 
without  tlie  consent  of  the  court ;  and  (2)  that  the  transfer  by  Judge  Ken- 
nedy to  other  creditors  tended  to  Induce  them  not  to  redeem  the  premises 
from  him,  and  was  therefore  against  public  policy,  and  consequently  void. 
After  examining  the  appellants'  brief  and  authorities  upon  the  question  of 
the  invalidity  of  that  deed,  we  have  concluded  that  the  claim  that  it  was  In- 
valid cannot  be  sustained.  This  court  has  already  held  that  the  sale  under 
the  execution  issued  on  the  bank  judgment  was  properly  made.  In  re  Loos, 
8  K.  V.  Supp.  383.   That  decision  we  regard  as  final  upon  this  question. 

We  have  been  unable  to  discover  any  prlntMple  of  public  policy  that  has 
heen  violated  by  the  transfer,  or  by  the  agreement  between  jud^  Kennedy 
and  the  otiier  creditors  of  the  Wilkinsons,  to  whom  such  transfer  was  made. 
The  parties  had  the  right  to  make  and  receive  that  transfer,  and  the  agree- 
ment between 'them  was,  we  think,  valid.  It  therefore  follows  that  the 
grantees  In  the  sheriff's  deed  are  entitled  to  the  reminder  of  the  surplus 
moneys  in  this  action  arising  from  the  sale  of  J.  Forman  Wilkinson's  interest 
In  said  premises,  after  paying  the  widow's  dower,  the  James  Judgment,  and 
the  Paddock  judgment  of  040.82,  at  least  so  far  as  the  appulants  are  con- 
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oernecL  As  none  of  the  other  parties  to  this  proceeding  have  appealed,  but 
have  consented  to  the  order  pnterfd.  It  follows  that  tiiat  portion  of  the  order 
appealed  from  which  relates  tuthe  surplns  moneys  arising  from  the  sale  of 
the  interest  in  the  premises  which  Tonuerly  belonged  to  J.  Forman  Wilkin- 
son is  correct,  except  that  after  the  payment  of  the  James  judgment.  Pad- 
dock's judgment  of  •40.82  diould  be  paid,  with  interest,  and  the  remainder 
only  should  be  paid  to  S^nnedy*  Loos.  Bates,  and  Andrews,  as  directed  in 
the  order. 

This  brings  us  to  the  consideration  of  that  part  of  order  which  relates 
to  the  surplus  moneys  derived  from  the  sale  of  the  portion  of  the  premises 
that  formerly  belonged  to  Alfred  Wilkinson.  As  we  have  already  held,  the 
court  properly  directed  Uie  payment  to  the  widow  of  Alfred  Wilkinson  of  a 
gross  sum  In  lieu,  and  In  full  siitlsfactlon  and  disehai^,  of  her  right  of 
dower  in  the  premises.  We  are  of  the  opinion  that  the  remainder  of  snch 
anzplos  should  be  first  applied  to  the  payment  and  discharge  In  full  of  the 
debts  of  Alfred  Wilkinson  and  Bdward  K.  Westcott.  as  copartners,  and  Al- 
fred Wilkinson  Individually,  as  directed  1^  their  assignment  to  Gronsa*  so 
far  fts  the  same  may  be  necessary  to  the  full  discharge  of  such  debts,  after  ap> 
plying  the  assets  of  said  flrra,  if  any  there  be,  to  that  purpose.  The  residue, 
if  any  shall  remain  after  satis^ing  the  widow's  right  of  dower  and  discharg- 
ing the  debts  of  said  firm  and  Alfred  Wilkinson,  should  be  retained  by  the 
reoelrers,  and  applied  In  payment  and  discharge  of  the  debts  of  WUklnson 
ft  Co. 

The  appellants'  oontentlon  that  the  creditors  who  have  brought  suits  In 
equity  In  which  reoelrers  were  appointed  have  waived  their  l^al  liens  on 
SMd  premises  and  the  surplus  moneys  arising  from  the  sale  herein  cannot,  we 
think,  be  sustiUned.  It  will  be  observed  that  no  attempt  was  made  In  those 
suits  to  appoint  a  recover  the  real  estate  of  the  judgment  debtors.  The 
penons  appointed  were  made  reeeivors  of  the  personal  property  and  the  rents 
and  proflts  of  the  real  estate  only.  There  was  neither  judgment  nor  order 
directing  the  judgment  debtors  to  transfer  the  title  to  the  real  estate  to  the 
receivers,  and  no  such  transfer  was  ever  made.  The  receivers  never  acquired 
any  title  to  the  real  estate.  .The  title  to  the  real  estate  remained  in  the  Judg- 
ment debtors,  so  ter  as  their  creditors  were  eoncerned.  We  are  of  the  opin- 
ion that  the  creditors  of  the  Wilkinsons  could  pursue  their  remedy  to  set  aside 
the  fraudulent  conveyances  made  by  the  judgment  debtors,  and  have  a  re- 
ceiver appointed  of  their  personal  estate,  without  waiving  their  legnl  lien  on 
the  premises.  Sank  t.  BUlep,  19  N.  Y.  869;  Walker  v.  WhiU,  36  Barb. 
593;  BricJuon  v.  Quinn,  15  Abb.  Pr.  (K.  S.)  166. 

It  is  quite  manifest  that  the  referee  made  a  mistake  in  describing  the  prem- 
ises in  his  report,  and  that  In  that  respect  his  report  was  incorrect;  but  thnt 
the  premises  sold  on  foreclosure  were  a  part  of  the  premises  sold  on  the  bank 
execution  is  nut  denied.  These  considerations  lead  us  to  the  conclusion  that 
the  order  appealed  from  should  be  modified,  so  as  to  conform  to  the  views  ex- 
pressed in  this  opinion,  and.  as  modified,  should  be  aiQrmed,  with  costs  to 
the  appellant  Faddock,  payable  out  of  the  surplus  moneys  in  this  action.  If 
the  parties  do  not  agree  upon  the  form  of  the  order.  It  may  be  settled  before 
Mabtim,  J.,  on  five  days'  notice. 

Judgment  modified,  so  as  to  conform  to  the  opinion  herein,  and,  as  modi- 
fied, affirmed,  with  810  costs  and  disbursements  to  Simon  D.  Faddook,  to  be 
paid  out  of  the  surplus  moneys.  If  not  agreed  upon,  order  to  ba  settled  fagr 
Mabzin,     tm  five  days'  notice.  All  concur. 


4i8 


mW  YORK  BUPPLSMEMT,  Vol.  11. 


CSup.C!t 


BoDMEY  Hunt  Macb.  Oo.  «.  Stewabt  et  .aU 
{Supreme  Court,  Qeneral  Tmn,  TJilrd  i>eportfneitt.  Septembar  95,  ISINt.) 

1.  CoNDinoNAi.  Biles. 

A  provUlon  In  a  ooatraot  for  the  sale  of  ohattels,  that  the  Utla  of  the  taller  ia  not 
to  be  divested  until  the  parchase  price  is  fully  paid,  makeBthe  paymeDtof  thepriM 
hy  the  purchaser  a  condltioQ  precedent  to  the  vesting  of  the  tide  In  blm. 

I.  COXTBKSION— TjUNSFER  OT  PkOFBRTT  FdBOEASED  CONDrriONAUT. 

A  transfer  or  mortgage  of  ohattela  by  a  oondltional  parcbaaer  b^ore  ha  has  follj 
paid  the  purabase  piibe  U  a  oonverslon  of  the  saUer's  pnqier^. 
I.  Same. 

While  Laws  N.  Y.  I8g4,  c.  S15,  as  amended  by  Laws  N.  Y.  1888,  c.  226,  predodes 
a  conditional  seller  of  chattels,  who  has  failed  to  properly  file  or  reflle  the  contract 
of  sale,  from  pursuins  his  property,  and  recovering  the  same  from  abonaJUe  par- 
chaser  or  mortgagee  of  the  oondltional  purchaser,  the  obligatlona  of  the  oonditiooal 
purchaser  to  the  seller  are  not  changed  by  the  act;  and  a  transfer  or  mortgage  of 
such  ohattels  by  the  conditional  puroMMr  Is  a  oonverslon  of  the  •eller'B  prop^ty. 

4.  Bahk—Nehliobnob  of  Sellbb. 

.  Xeither  the  conditional  purchaser  nor  his  agenta,  who  were  folly  oognlxant  of 
the  state  of  the  title,  and  who  actively  participated  in  the  execution  of  a  mortgage 
on  the  ohattels  by  the  conditional  purchaser,  can  avail  themselves  of  the  seller's 
alleged  negligence  In  failing  to  properly  die  or  refUe  hia  contract  of  sale  as  a  de> 
feose  to  an  action  for  tho  conversion  of  the  ohattels  brought  against  them  by  tbs 
seller. 

i.  Bahe— Dbhaitd. 

As  the  mortgaging  of  the  chattels  by  the  conditional  parcbaaer  and  his  agenta  was 
a  oonverslon  per  ae  of  the  seller's  property,  no  demand  by  the  seller  was  neceasaiy 

to  enable  him  to  maintain  the  action.  • 

Action  bj  the  R<Hlney  Hunt  Machine  Company  aguinnt  James  M.  Stewart 
and  William  B.  Stewart  for  the  conversion  uf  four  sets  of  water-wbeels. 
There  was  a  judgment  in  plaintiff's  favor,  and  defendants  appeal. 

Argued  before  Leakned,  P.  J.*  and  Landon  and  Mathah,  JJ. 

B.  T,  Braahettt  for  appellant.    Charles  8.  Lester,  for  respondent. 

Mayham,  J.  This  Is  an  appeal  from  a  judgment  upon  the  decision  of  a 
judge,  upon  a  trial  before  him  at  a.special  term  without  a  jury.  The  action 
was  for  the  alleged  conversion  by  the  appellants  and  the  Kew  Yorfc  Pulp 
Company  of  four  seta  or  pairs  of  water-wheels  furnished  by  the  plaintiff  to 
Uie  Kew  York  Fulp  Company  under  the  following  agreement: 

"Hadley.  N.  Y-  April  11.  1887. 

"Rodney  Hunt  Machine  Company:  You  will  please  manufacture  and 
ship  to  the  undersigned  at  Hadley,  K.  Y.,  four  (4)  sets  or  pairs  of  twenty-four 
(24)  inch  water- wli eels,  per  plan  submitted  and  described  in  letters;  In  consider- 
ation of  which  the  undersigned  agree  to  pay,  with  exchange,  besides  the  freight 
from  the  manufactory,  the  sumpf  $2,600.  and  it  is  agreed  that  the  above-speci- 
fied aiticles  are  to  remain  the  property  and  subject  to  the  order  of  the  Rodney 
Hunt  Machine  Company  until  paid  for  in  full,  and  that  if  notes  are  given  for 
said  sum.  do  payment  thereof  or  thereon  shall  divest  the  right  of  the  Rodney 
Hunt  Machine  Company  until  all  said  promissory  notes  are  paid  in  full.  Nei- 
ther shall  any  payment  on  account  or  receipt  therefor  divest  said  title  until 
said  sum  is  fully  paid.  It  is  further  agreed  that  this  instrument  evidence! 
the  whole  contract  by  which  said  articles  are  received  by  the  nndersigued. 

"Zfadffly,  Saratoga  County,  2f,  T. 

"New  York  Pulp  Company. 

"James  M.  Stswabt,  Manager.** 

The  wheels  referred  to  in  the  above  roemoraiidum  were  placed  in  tlie  mills  of 
theNew  York  PulpCompany,  for  which  two  notes  of  the  company  were  given, 
on  which  there  remained  due  and  unpaid  on  the  1st  of  June.  1889,  the  time  of  the 
commencement  of  this  action,  the  sum  of  ^.156.88.  The  memorandum  or 
contract  above  set  out  was  on  the  9th  day  of  April.  1887,  filed  in  the  Hadley 
town  clerk's  office,  but  was  never  reQled.  On  the  1st  iay  of  June,  1^,  Uie 
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New  Toik  Palp  Company  borrowed  of  Hary  Matilda  Stewartt  the  mother  «f 
tbe  defendanta  James  M.and  Wfllinm  B. Stewart,  thesum  ofS3,500  in  money, 
and  in  consideration  thereof,  and  as  sraority  therefor,  executed  and  delivered 
ti»  hfr  its  real-eetiite  mortgnge  covering  the  mills  an<)  real  property  of  said 
company,  and  containing  this  clause:  "Also  all  the  machinery,  water- wheels, 
and  fixtures  now  in  or  which  may  herenfter  be  in  or  upon  the  mill,  or  upon  said 
premises."  The  mortgage  also  contained  a  clause  that,  if  the  interest  (which 
was  payable  aemi^annuHlly)  was  not  imid  within  30  days  from  the  time  when 
due.  the  whole  principal  sum  became  dtie  at  thH  option  of  the  mortgagee. 
This  mortgage  was  executed  by  and  with  the  privity  and  procurt-ment  of  the 
defendants,  who  did  not  inform  the  murtgagee,  who  was  the  mother,  of  the 
existence  of  the  plaintiff's  claim  underttiei-ontractfor  the  wheels  In  question, 
mod  she  took  the  mortgage  without  any  knowledge  of  the  existence  of  the 
aame.  Default  having  been  made  in  the  paymentof  the  installment  of  inter- 
eat  on  said  mortgage  which  fell  due  on  the  Ist  day  of  December,  1888,  an  ao* 
tion  was  commenced  for  the  foreclosure  for  the  full  amount  of  principal  and 
accrued  interest  on  the  I5th  day  of  February,  1889,  and  ii  sale  of  the  premise! 
under  judgment  of  foreclosure  and  sale  was  effected  on  the  4th  day  of  Mi^, 
1889.  to  James  M.  Stewart,  one  of  these  defendants.  On  the  11th  of  March, 
1889,  by  the  procurement  of  the  defendants,  the  New  York  Pulp  Company 
executed  and  delivered  to  Mary  Matilda  8tewart  a  chattel  mortgage  upon  the 
water-wheels  in  question  to  secure  a  debt  due  from  the  New  York  Pulp  Com- 
pany to  her  for  4^15,000.  This  mortgage  purports  to  be  collateral  to  certain 
real  estate  mortgages  held  by  her  in  her  own  right  and  as  executrix  against 
property  of  the  Nev  Tork  Pulp  Company.  The  theory  upon  which  the  plain- 
tiff prosecutes  this  action  is  that  the  New  York  Pulp  Company  was,  under 
the  contract,  only  plaintiff's  bailee  of  the  wheels  in  question;  and  that,  by  the 
procuring  and  giving  of  a  mortgage  on  the  property,  they  (the  company  and 
these  defendants)  were  guilty  of  a  conversion  of  the  same;  and  that  these de> 
fendantaare  liable  for  participating  in  that  conversion.  Before  the  commence- 
ment of  this  action,  the  plaintiff  claims  to  have  demanded  the  return  of  the 
wheels  of  the  defendants  and  that  they  failed  or  refused  to  return  or  surren- 
der them  on  such  demand.  The  chattel  mortgage  has  never  been  foreclosed, 
and  no  possession  of  the  wheels  ever  taken  by  the  mortgagee  thereunder. 
The  defendants  insist  tliat  the  contract  between  the  plaintiff  and  the  pulp 
company  was  a  conditional  sale,  and  not  a  bailment,  and  that  the  pulp  com- 
pany, under  the  same,  got  a  mortgagahle  interest  in  the  wheels,  and  that  the 
mortgagee  thereunder  took  the  rights  of  the  pulp  company  under  the  condi- 
tional sale, — a  right  which  the  plaintiff  could  divest  on  the  failure  of  the  pulp 
company,  or  those  succeeding  to  its  interest,  to  pay  the  purchase  price,  unless 
the  plaintiff,  by  failing  to  reflle  the  conditional  bill  of  sale  within  a  year,  un- 
der chapter  315  of  the  Laws  of  1884,  as  amended  by  chapter  225  of  the  Laws 
of  188S,  bad  lost  Its  right  as  against  a  bona  fide  purchaser  or  mortgagee; 
and  if  it  had  it  was  through  its  own  neglect,  and  created  no  right  tA  actios 
against  the  mortgagor,  or  those  defendants  at  whose  instance  the  mortgage 
was  made. 

The  question  which  seems  first  to  be  presented  for  consideration  is  whether 
the  New  York  Pulp  Company  could,  as  against  this  plaintiff,  legally  mort- 
gage this  property.  And  the  answer  to  this  question  must  depend  upon  the 
construction  of  the  contract  between  the  plaintiff  and  pulpcompany. — whether 
it  was  a  conditional  sale,  the  title  to  remain  in  the  plaintiff  until  payment 
by  the  pulp  company,  which  was  a  condition  precedent  to  the  vesting  of 
the  same,  witb  a  qualified  right  of  possession  in  the  pulp  company,  depend- 
ent upon  their  performance  of  that  condition,  or  whether  it  was  an  abso- 
lute sale,  under  which  the  title  passed  at  the  time,  and  the  condition  as  to 
payment  was  a  mere  security  for  the  price,  as  in  Wait  v.  Greettt  36  N.  Y. 
556>  I  am     the  opiuiun  that  this  was  an  uxecutoi?  contract  for  a  sale,  de- 
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pendent  entirely  upon  the  payment,  wliich  was  a  condition  precedent  to  the 
vesting  of  the  title;  and  that  the  possession  of  the  pulp  company  was  also  de- 
pendent upon  tlie  performance  of  that  condition.  TImt  being  so,  whether  the 
pulp  company  was  a  bailee  In  the  strict  and  technical  meaning  of  that  word, 
or  was  a  conditional  parchaser,  it  had  no  {greater  right  to  dispose  of  ttie  prop- 
erty than  a  naked  bailee.  In  Ballard  v.  Burgett,  40  K.  Y.  316.  where  the 
referee  found  that  a  yoke  of  oxen  in  controversy  were  by  the  contract  to  re- 
main the  property  of  the  plaintiff  until  defendant's  vendor  paid  for  them, 
although  defendant  had  no  knowledge  of  such  agreement,  plaintiff  was  enti- 
tled to  recover  the  oxen.  Geover,  J.,  says:  "The  possession  of  the  con- 
templated purchaser  gives  him  no  better  opportunity  to  Impose  upon  pur- 
chasers than  that  of  an  ordinary  bailee."  In  Herring  v.  Hoppock,  15  N.  Y. 
411,  where,  under  a  written  bargain  for  the  sale  of  a  safe,  the  purchasers 
were  to  give  a  note  for  the  price,  and  the  writing  contains  a  provision  that 
the  vendor  neither  parts  with  nor  does  the  vendee  acquire  any  title  nntil  the 
note  Is  fully  paid.  Faiob,  J.,  in  delivering  the  opinion  of  the  court  of  appeals, 
says:  "When  there  is  a  condition  precedent  attached  to  a  contract  of  sale, 
and  the  condition  is  not  waived  by  an  absolute  and  unconditional  delivery, 
no  title  passes  to  the  vendee  untU  he  performs  the  condition,  or  the  seller 
waives  it.  *  *  *  Ko  property  vested  In  them  under  the  contract  until 
payment  of  the  price  of  the  safe.  It  remained  in  their  possession  as  the  prup- 
erty  of  the  plaintiff.  Their  implied  right  to  use  it  until  the  maturity  oC  the 
note  was  not  such  an  interest  as  could  be  levied  upon.  Their  possession  un- 
til that  time  was  as  mere  tiaiiees  or  servants  of  the  plaintiffs."  See,  also. 
Frank  v.  Batten,  1  N.  Y.  Snpp.  705.  In  Austin  v.  By,  46  N.  Y.  602,  the 
court  says:  "It  is  well  established  that  neither  an  ordinary  bailee  pn^erty 
nor  one  having  possession  under  an  executoiy  agreement  to  purchase  can  give 
a  title  thereto  to  a  purchase-,  nltliuugh  the  latter  acts  in  good  faith,  aikd  parts 
with  value  without  knowledge  or  notice  of  the  want  of  title  of  his  vendor,  or 
that  third  persons  have  claims  upon  the  property;"  and  the  court,  npon  this 
proposition,  cites  with  approbation  the  case  of  Ballard  v.  Burgwtt,  supra, 
and  adds  that  the  court  held  "that  one  who  purchases  personal  property  frum 
an  individual  having  possession  under  an  executory  agreement  for  purchase, 
the  comlitiooB  of  which  have  not  been  performed,  acquires  no  title  as  against 
the  original  owner."  From  these,  and  many  other  cases  which  might  be 
cited  on  this  point,  it  would  seem  well  settled  that  a  conditional  purchaser 
under  an  executory  contract  to  sell,  not  performed  by  him,  takes  no  title 
which  he  can  convey  or  transfer;  and  it  must  follow  that  a  transfer  ur  sale 
hy  him  would  be  a  wrongful  -diversion  of  the  property  amounting  to  a  con- 
version. 

Was  the  mortgaging  of  the  wheels  such  a  transfer?  The  answer  to  ttiis 
question  must  to  some  extent  depend  upon  the  effect  which  the  mortgage  may 
have  upon  the  plainttfiT's  riglit  reserved  under  the  contract  with  the  pulpcom- 
pany.  We  have  seen  that  under  that  contract  the  title  remained  in  the  ven- 
dor.  subject  to  the  power  and  right  of  the  vendee  to  divest  the  same  by  the 
performance  of  the  subsequent  condition  of  payment,  provided  in  the  i^ree- 
ment,  which  was  a  condition  precedent  to  tlie  vesting  of  the  title  in  the  ven- 
dee. Is  that  rule  cbanged,  as  between  the  vendor  and  iona./tde  purchasers 
or  mortgagees  of  the  vendee,  by  tlie  provisions  of  chapter  315  of  Laws  of 
1884  as  amended  by  chapter  225  of  the  Laws  of  1888?  Section  1  of  chaptCT 
815  of  Laws  of  1884  is  as  follows:  "In  every  contract  for  conditional  sale  of 
goods  and  chattels  hereafter  made  which  shnll  be  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actuhl  and  continual  change  of  possession  of  the 
thing  contracted  to  be  sold,  all  conditions  and  reservations  which  provide 
that  the  ownership  of  such  goods  and  chattels  Is  to  remain  in  the  person  so 
contracting  to  sell  the  sami',  or  other  person  than  the  one  contracting  to  buy 
them,  until  such  goods  or  chattels  are  piiid  for,  or  uatU  ttie  oocarring  of  any 
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future  event  or  contingency,  shall  be  absolutely  void  as  against  subsequent 
purchasers  and  mortgiMi;ees  In  good  faith;  and,  as  to  tbem,  the  aald  sh^  be 
deemed  absolute,  unless  auch  contract  for  sale,  with  said  conditions  and  res- 
ervailons  therein,  or  a  true  copy  thereof,  shall  be  flled  as  directed  in  the  s<}c- 
qeedjng  section  of  tbis  act.**  Section  2  of  this  act  provides  that  such  filing 
shall  ^  in  the  office  of  tlie  town  cleric;  and  section  3  provides  that  unless  a 
copy  thereof  is  reflled  wiihln  SO  days  next  preceding  the  expiration  of  each 
year,  together  with  a  statement  of  the  amount  due  or  unpaid,  the  oondition* 
and  reservations  ^clBed  In  the  Qrst  sei-tion  of  the  act  shall  cease  to  be  valid 
as  against  aubsequent  purchasers  and  mortgagees  in  good  faiUi  after  the  ex- 
piration of  one  year  from  tlie  filing  of  auch  Instrument.  As  we  have  seen* 
the  first  contract  was  filed,  but  it  was  not  reflled,  and  tbe  mortgages  executed 
by  the  pulp  company  to  Mrs.  Stewart  were  both  made  more  than  one  year 
after  the  filing  of  the  original  agreement  in  the  town  clerk's  office.  It  seema 
clear  that  the  object  of  this  statute  was  to  cbnnge  the  rate  between  the  ven- 
dor on  a  oonditional  sale  and  a  subsequent  purchaser  or  mortgagee  of  th» 
vendee  In  good  faith  without  knowledge  of  the  condition,  and  that,  unlesa 
the  agreement  evidencing  the  conditional  sale  is  flled,  and  kept  renewed  from 
time  to  Ume,  as  rpquired  by  that  act,  the  subsequent  purchaser  or  mortgagee 
in  good  faith  will  hold  the  property  as  against  the  conditional  vendor.  If 
this  be  so,  the  unautliorized  sale  or  mortgage  of  the  conditional  vendee  may  and 
would,  OS  between  the  vendor  and  the  vendee  or  mortgagee  In  good  faith  of 
the  conditional  vendee,  completely  divest  the  original  vendor  of  title,  and 
thus  put  It  beyond  his  power  to  reclaim  the  property.  Under  such  cJrcu in- 
stances it  would  seem  clear  that  the  sale  or  mortgage  by  the  conditional  veiK 
dee,  who,  as  we  have  seen,  was  before  the  performance  of  the  condition  un- 
der the  conditional  purchase  but  a  bailee  of  the  vendor,  Is  a  conversion  of  th6 
conditional  vendor's  chattel.  While  the  conditional  vendor  would  be  pre- 
cluded by  the  provisions  of  this  act  from  pursuing  his  property,  and  recover- 
ing the  same  xkhu  a  bona  fide  purchaser  or  mortgagee,  the  otuigotion  of  the 
conditional  vendee  to  the  vendor  is  not  changed  by  thto  act.  The  conditional 
vendee  is  still.  In  eflCect,  the  vendor's  bailee,  and,  as  such,  remains  liable  ta 
the  vendorfor  any  conversion  of  the  goods.  But  it  ii  urged  that  the  plaintlfB 
has  been  guilty  of  negligence  in  not  refiling  the  contract  of  conditional  sole^ 
and  by  reason  of  that  negligence,  and  not  by  the  act  of  the  pulp  company^ 
the  plalntifl  has  lost  Its  property  In  these  wheels.  I  do  not  think  that  tbedo- 
fendants  are  In  a  condition  in  this  case  to  avail  themselves  of  tbeplatntlffa  al* 
leged  negligence  as  a  defense  to  this  action.  The  mortgages  In  each  instance 
were  absolute,  and  do  not  purport  to  be  subject  to  any  other  or  superior  out- 
standing title.  It  Is  clear  that  these  defoidants  were  both  cognizant  of  the 
plaintifT's  title  In  the  proper^,  and  they  were  bound  to  know  that  a  sale  or 
mortgage  by  the  pulp  company  was  an  unauthorized  disposition  of  the  plain- 
tiff's  property,  whIchtbecoraiMittyheld  as  agent  or  bailee  of  the  plaintiff  befora- 
the  performance  of  the  condition  which  alone  would  perfect  the  sale,  and  vest 
the  title  In  the  pulp  company.  I  think,  under  the  clnumstances  of  this  case* 
the  execution  and  delivery  of  the  mor^^res  was  a  conversion  of  this  property 
by  tlie  palp  company,  and  the  part  taken  by  the  dtfendanta  made  thttn  llaUV 
as  joint  wroQg-doers  in  that  conversion. 

The  learned  trial  judge  was  right  la  holding  that  "the  position  of  the  pulp 
company  in  regard  to  these  wheels  is  not  unlike  ttiat  of  a  mortgagor  of  a  pei> 
Bonal  diattel  after  default,  where  the  title  of  the  mortgagee  is  held  to  be  absoi- 
lute."  In  Buch  a  case,  Thomas,  in  his  treatise  on  Murtgagea,  says:  "If  the 
mortgagor,  or  any  person  in  his  behalf  or  under  his  title,  does  anything  after 
breach  of  the  condition  which  is  inconsistent  with  the  mortgagee's  title,  be 
will  have  an  action  against  them  for  trespass  or  conversion."  Thomas,, 
Mortg.  446;  Ptulley  v.  HauAey,  40  Barb.  397.  In  the  case  last  cited  it  waa 
held  that  a  sale  ^  the  moitfi^ed  property  aftei;  default  1^  the  morfcgagcffs  or 
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Oieir  agent  wm  a  conventon  ot  the  goods,  and  that  an  agent  of  the  mort- 
gHgor  who  sold  the  goods,  and  was  ignorant  of  ttie  existenoe  of  the  nKntgaga, 
was  liable  as  well  as  the  mortgagor  for  Uie  conversion,  and  that  the  laches  of 
the  mortgagee  in  not  redacing  the  goods  to  possession  for  more  than  a  year 
afterdefnult  was  no  defense  In  an  actioD  for  oonversion.  The  mortgaging  of 
the  wheels  being  a  conversion  per  tet  no  demand  was  necessary,  especially  ss 
we  have  seen  timt  by  that  act  the  mortgagors  put  the  property  beyond  their 
cuiitrol,  and  as  between  the  plaintiff  and  a  bona  fide  mortgagee,  beyond  the 
reach  of  the  former  by  reason  of  the  (^ration  of  chapter  815  of  Laws  of 
1884.  As  it  Is  admitted  In  the  pleadings,  and  found  as  a  fact,  that  ttits 
wrongful  act  of  the  pulp  company  was  done  "by  and  witli  the  privity  and 
procurement  of  the  defenilants,"  they,  as  well  as  the  pulp  company,  are  Joiotly 
and  severally  liable  for  the  wrong.  The  rule  is  elementary  that  whoever  aidb 
or  assists  in  the  coiDmission  of  a  wrong  is  liable  in  an  action  for  sa<dt  wrong. 
On  the  whole  case,  we  think  the  decision  of  the  learned  trial  jodga  wm 
right,  and  that  the  Judgment  should  be  aflBrmed.  Judgment  afflrmed,  with 
oosts. 


MuLLXOAK  0.  Nbw  York  Gknt.  ft  H.  B.  B.  Co. 

(Supreme  Court,  Qeneral  Terrn,  Fifth  Department.  October  38, 189a) 

S&ILBOAD  COXPAHIBB— ACCIDBMTS  AT  CBOSSINQS— COKTRIBlTTOBT  NBOUOBKCB. 

Deceased  was  Idlled  bya  traio  while  attemptlag  to  drive  over  a  railroad  croesitig 
withwhicb  he  was  perfectly  famUiar,  and  at  a  time  when  he  had  reason  to  kBow  that 
the  train  was  due.  The  flagman  was  at  his  post,  not  only  givinfrtheuaual  algualsof 
the  approaob  of  the  train,  but  shouting  a  warning  to  deceased  himself.  The  track  on 
which  the  train  was  approaching  was  In  sight  for  a  distance  long  enough  to  have 
enabled  the  deceased  to  avoid  the  collision.  An  ioe49art  bad  been  atm^ed  \xr  lu 
driver  In  front  of  the  orossing  to  await  the  passage  of  the  train.  The  hme  oi  the 
deceased  was  entirely  within  ois  control,  but  he  &ove  at  a  trot,  and  without  slack- 
ing his  speed,  past  the  loe-oart  and  over  an  Intervening  track,  onto  the  track 
where  the  collision  ooourred.  Held,  that  the  evtdenoe  was  insufBcdeat  to  establish 
unnnatlTely  the  fact  that  deceased  was  not  guilty  of  contributory  negligence,  and 
that  a  verdict  In  favor  of  his  administratrix  should  be  set  aside,  and  a  new  trial 
granted.  CobLstt,  J.,  dissenting. 

Appeal  from  circuit  court,  Ontario  county. 

Action  by  Mary  Mulligan,  administratrix,  etc.,  of  James  Mulligan,  do- 
ceased,  against  tlie  New  York  Central  Sn  Hudson  River  Ballroad  Company, 
for  the  fUleged  negligent  killing  of  her  intestate.  There  waa  a  verdict  in 
plaintiff's  favor.  Kiom  a  judgment  thereon,  and  an  order  denying  a  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals. 

Argued  before  Dwioht.  F.  J.,  and  Coblett  and  Childs,  JJ. 

/.  H.  Camp,  for  appellant.   John  Gillette^  for  respondent. 

DwiaHT,  P.  J.  After  a  very  careful  examination  of  the  evidence  in  thii 
case,  aided  by  the  elaborate  briefs  of  counsel  furnished  on  two  arguments  of 
the  appeal,  we  are  impressed  with  the  conviction  that  the  evidence  bearing 
upon  the  question  of  the  degree  of  care  exercised  by  the  plaintiff's  intestate, 
for  his  own  safety,  in  the  attempt  to  cross  the  tracks  of  the  defendant  rail- 
road, on  the  occasion  of  the  casualty  which  was  the  subject  of  this  inquiry, 
was  not  such  as  to  warrant  a  verdict  in  favor  of  the  plaintiff.  The  rules  of 
law  which  govern  this  conclusion  are  perfectly  well  settled,  and  are  not  open 
to  discussion.  The  bnrden  was  upon  the  plaintiff  to  establisb,  affirmatively, 
the  fact  tliat  the  deceased  exercised  all  due  and  reasonable  care  to  avoid  the 
collision  which  resulted  in  bis  death.  That  this  fact  may,  and  in  most  cases  of 
this  character  can,  only  be  established  by  reasonable  inference  from  the  attend- 
ing circumstances  proved  in  the  case  Is  undoubtedly  true;  and  equally  ao  that 
where  such  inference  may  be  legitimately  drawn  from  the  evidence  it  is  tlie 
provinceof  the  jury  to  say  so  by  their  verdiot   Bnttbeiules  tbos  stated  imply 
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that  the  jury  Is  BOt  necessarily,  in  every  case,  even  of  conflicUng  evidence,  tbe 
final  arbiter  of  tbe  question  of  fact.  The  power  and  the  duty  of  tbe  court  to 
set  aside  verdicts  which  Hre  clearly  contrary  to  the  just  prepundcrance  of  the 
trvldence  is  one  recognized  and  enjoined  by  all  the  authorities;  and  this  not 
alone  in  caaee  where  the  motion  for  nonsuit  is  improperly  dented.  In  the 
casH  of  Colt  V.  Railroad  Co.,  49  N.  Y.  671,  in  which  the  opinion  Is  not  re- 
ported, the  only  questiun  seems  to  have  been  whether  a  nonsuit  should  liave 
been  granted,  and  the  court,  if  correctly  reported  in  the  head-note,  said,  in  an 
opinion  by  Aixkn,  J.,  that  it  Is  cot  enough  to  justify  a  nonsuit  that  the 
court  might,  in  the  exercise  of  its  discretion,  grant  a  new  trial,  but  that  the 
evidence  may  be  sufficient  in  law  to  sustain  a  verdict,  although  so  greatly 
against  the  apparent  weiglit  of  evidence  as  to  Justity  ttie  granting  of  a  new 
trial.  In  the  case  of  Adsit  v.  Wilson,  7  How.  Fr.  64,  66,  the  general  term  of 
this  court,  in  the  ^ghth  district,  held,  in  language  quoted  and  approved 
by  Daniels,  J.,  in  Manufacturing  Co.  v.  Foster,  51  Barb.  846,  S^O:  "It 
3b  the  legal  duty  of  tbe  courts  to  see  that  issues  of  fact  in  their  courts  are 
folly  and  fairly  tried;  and  in  courts  of  record,  if  the  verdict  or  Qndings  of  fact 
is  so  clearly  without  evidence,  or  against  evidence,  as  to  satisfy  the  court  that 
there  is  strong  prolMibte  ground  to  believe  that  the  merits  have  not  been  f  uliy 
and  fairly  discussed,  or  that  tbe  jury  have  given  their  verdict  under  a  miscon- 
ception of  tbe  law,  or  under  any  improper  extraneons  Induence,  and  that 
great  injustice  has  been  done,  the  court  will  set  aside  tbe  verdict,  not  for  the 
purpose  of  assuming  the  trial  of  the  facts  themselves,  but  for  tbe  purpose  of 
granting  a  new  trial  by  another  jury,  or  by  other  triors,  under  circumstances 
more  favorable  to  a  just  reeuit."  And  in  the  latter  case  this  principle  was 
held  to  be  sanctioned  in  several  cases  cited.  In  the  case  of  Smith  v.  Inntr- 
anoe  Co.,  49  N.  Y.  211,  216,  tbe  coui-t  say:  "The  action  of  the  supreme 
court  was  plainly  right.  It  is  their  duty  to  set  aside  a  verdict  which  is 
against  the  clear  weight  of  evidence."  And  Judge  Pecteam  significantly 
adds:  "Justice  would  be  promoted  if  the  supreme  court  should  more  fre- 
quently exercise  Its  unquestioned  right  of  reviewing  verdicts  upon  the  facts.  ** 
In  tbe  case  before  us  we  find  an  absence  of  circumstances  from  which  the  in- 
ference can  be  legitimately  or  reasonably  drawn  tiiat  the  deceased  was  ex- 
ercising due  and  reasonable  care  for  bis  own  safety  when  he  drove  upon  the 
track  in  front  of  the  approaching  train.  On  the  contrary,  we  think  the  clear 
import  of  tbe  evidence  is  that  his  conduct  was  tbe  result  either  of  complete 
inattention  to  the  requirements  of  the  situation,  or  of  a  miscalculation  of  his 
chances  of  making  the  crossing  In  advance  of  the  train.  He  was  perfectly 
familiar  with  the  crossing,  and  liad  reason  to  know  that  the  train  was  due. 
He  was  in  the  habit  of  crossing  the  tractc  at  atiout  the  same  time  nearly  every 
day  In  the  year.  The  flagman,  who  had  been  maintained  by  the  defendant  at 
that  crossing  for  many  years,  was  at  his  post,  not  only  giving  the  ordinary 
signals  of  the  approach  of  the  train,  but  shunting  a  warning  to  the  deceased 
himself.  An  ice-cart,  which  had  been  stopped  by  its  driver  to  await  the  pas- 
sage of  the  train,  stood  at  a  safe  distance  f  mm  the  track,  and  not  so  near  as 
to  intercept  the  viewof  the  deceased  of  the  approaching  truinat  a  point  where 
he  might  safely  have  stopped  or  turned  aside  to  avuid  the  collision.  The 
street  upon  which  he  drove  was  the  main  street  in  Canandaigua,  and  was  level 
from  side  to  aide,  and  more  than  six  rods  wide  between  tlie  curb-stones.  His 
borse  was  aged  and  gentle,  and  entirely  In  his  control;  but  he  drove  at  a  trot, 
and  without  slacking  his  speed,  past  the  ice-cart,  and  over  an  intervening 
track,  onto  the  track  where  the  collision  occurred.  Without  attempting  to 
recount  alt  the  circumstances  of  the  case  in  detail,  it  is  sutflcient  to  say  that 
80  far  from  establishing  affirmatively  the  fact  of  the  exercise  of  due  and  rea- 
sunable  care  for  his  own  safety  on  the  part  of  the  deceased,  they  strongly  tend 
to  establish  the  absence  of  such  care.  Such  being  the  case,  even  if  it  were  to 
be  conceded  that  tbe  motion  for  a  nonsuit  was  pn^rly  denied,  the  motion  for 
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a  new  triftl  should  hare  been  granted;  and  for  error  in  that  rMpect  tbe  Judg> 
ment  shonld  be  tevereed  and  a  new  trial  granted,  vltta  eosta  to  idiide  tbe 
«rent. 

■Childs,  J.,  concun. 

OoBLBTT,  J.,  (dUaentinff,)  On  the  23d  day  of  Janaary.  1888,  James  Mnl- 
llgan,  a  resident  of  the  village  of  Ganandaigua,  was  riding  north,  on  Main 
street,  in  that  villaget  in  a  cutter  drawn  bj  one  horae.  Martha  Bennett,  a 
girl  about  14  years  of  age,  rode  with  him.  Main  street  runs  nearly  north 
and  south,  is  eight  rods  wide,  and  has  a  street  railroad  in  its  center,  the 
traveled  part  being  about  two  rods  wide  on  each  side.  There  ia  a  paved 
gutter  on  each  side  of  the  street,  also  a  sidewalk  of  the  width  of  16  feet. 
There  are  two  railroads  which  cross  this  highway,  the  defendant's  and  one 
known  as  the  "Peanut."  going  to  Batavia.  which,  at  tbe  point  of  crossing,  is 
-south  of  tbe  defendant's  road,  the  nearest  rails  of  the  two  roads  being  about 
10  feet  apart.  At  the  point  of  crossing  the  roads  run  parallel  with  each  other. 
In  crossing  the  street  to  the  west  there  is  a  slight  curve  to  the  north,  wfaidi 
Increases  as  the  road  proceeds  westerly.  The  highway  ascends  sli^Uy  to 
the  north.  The  roads  rnn  parallel  until  after  crossing  the  iron  bridge,  which 
is  164  feet  long,  and  200  feet  from  the  west  line  of  Main  street.  Tbe  de- 
fendant owns  a  switch-house  about  3  feet  west  of  the  line  of  Main  street, 
about  a  feet  square  and  10  feet  high.  There  is  also  a  large  brick  building, 
known  as  tbe  "Town  House."  weat  of  Main  street  and  north  of  the  defend* 
ant's  tracks.  Its  front  end  is  80  feet  from  the  tracks,  which  so  curve  to  the 
north,  going  west  in  the  direction  of  the  iron  bridge,  that  the  r»r  end  of 
tbe  building  is  within  8  feet  of  the  track.  In  approaching  the  tracks  from 
the  south  this  building  somewhat  obscures  the  view  of  the  tra<^  west  of  it  to 
the  iron  bridge.  A  number  of  dwelling-houses  obstruct  a  clear  view  of  tbe 
track  west  of  that  point.  As  the  deceased  approached  the  railroad  tracto 
about  5  o'clock  p.  h..  there  was  a  locomotive  and  two  passenger-ears  on  the 
Batavla  track,  just  west  of  Main  street,  so  tluU  the  rear  end  was  as  far  wert 
«f  Main  street  as  the  west  side  of  tbe  switeh-bou8&  The  effect  was  to  ob- 
struct the  view  of  the  deceased,  as  the  evidence  tends  to  show.  nnUl  be  got 
▼ery  near  the  Batavia  track.  Tboe  was  also  a  lai^  loe-wagon,  drawn  by 
two  horses,  standing  near  the  Batavla  trackt  and  eight  or  ten  feet  south  ot 
it.  Tbe  evidence  tends  to  show  that  the  Batavla  engine  was  making  eonsid- 
«rable  noise,  blowing  off  steam,  which  passed  over  Main  sbeet*  thus  some- 
what obscuring  the  view.  It  abo  an>eais  that  when  the  flagman  noUfled 
the  ice-man  of  tbe  ajqutnch  of  the  train,  fals  wagon  was  between  bim  and  the 
cutter.  At  the  time  above  stated,  the  defendant's  train,  known  as  the  '*Kev 
York  Express,"  crossed  the  highway,  going  eastward,  where  it  atrock  and 
Jellied  tbe  deoeased.  Tbe  above  was  the  sitnatlon  at  tbe  ttme  <tf  the  aoddent 
This  action  is  brought  by  tlie  widow  of  tbe  deceased,  under  the  statute,  to 
recover  damages  for  Uie  benefit  of  the  next  of  kin  of  ber  busband.  The  ae- 
tlon  was  tried  In  February,  1889,  before  Justice  MAOOMBBBand  ft  Jury.  The 
trial  resulted  In  a  verdict  of  #5,000  fbr  the  plaintiff.  At  the  dose  of  the 
plaintiff's  evidence,  the  defendant  moved  for  a  nonsuit,  clidming  that  no 
negligence  was  proved  on  its  part;  also  that  the  plaintiff  failed  to  sliow  want 
■of  negligence  on  the  part  of  the  deceased  which  oontrlbuted  to  ttie  Injury. 
The  motion  was  denied.  The  defendant's  central  contention  Is  confined  to 
tbe  last  proposition.  There  was  evidence  tending  to  show  n^ligence  on  the 
part  of  the  defendant  In  omitting  either  to  blow  the  whistle  or  ring  tbe  bell 
up  to  tbe  time  of  the  accident;  alra  that  the  train  was  running  at  a  hlgb  rate 
of  speed.  There  were  other  ciroumatances  proved  tending  tosliow  negligence. 
The  trial  justice  was  undoubtedly  i^ght  in  submitting  that  question  to  the 
Jury.   Thompson  v.  JtaUroad  Co.,  110  N.  T.  686, 17      E.  Stop.  69U. 
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Ajb  to  the  queBtion  of  cantrlbutory  negligence,  the  case  is  nearer  the  bor- 
der. The  defendant  claims  that  tl)e  deceased,  who  was  familiar  witii  the 
crossing,  deiiberatelj  drore  in  front  of  the  approacblng  train,  neither  look- 
ing, listening,  nor  heeding  the  voice  or  warning  of  the  flagman.  The  evidence 
on  the  part  of  the  plaintiff  tends  to  show  that  he  looked  carefully,  and  was 
upon  the  track  before  be  saw  or  knev  of  the  approach  of  the  train.  The  ob- 
fltrucLions  surrounding  the  place  of  the  accident  are  also  urged  in  support  of 
the  plaintiff's  contention.  It  is  claimed  that  the  deceased  did  not  see  or  bear 
the  flagman  until  it  was  too  late  to  save  himself.  Martha  Bennett,  who  rode 
Willi  him,  testified,  among  other  things:  "I  saw  him  look  both  ways.  I  did 
not  see  any  train  coming.  My  hearing  and  eye-sight  is  good.  I  did  not  hear 
Hny  bell  or  whistle  of  the  train.  I  did  not  see  anything  of  Kinsillat  the  fliig- 
inan."  At  another  place  she  testified:  "Didn't  hear  Kinsllla  say  anything. 
Did  not  hear  any  noises  as  we  approached  the  ciossing."  She  also  testifled 
that  she  did  not  notice  that  ttie  deceased  heard  any  noise,  or  that  his  atten- 
tion was  attracted  by  any.  The  ice-man.  llobert  Calvert,  testified,  among 
other  things,  speaking  of  the  deceased:  "His  liorses  must  have  been  on  the 
Central  track  at  the  time  the  flagman  shouted."  It  is  true  that  atanoUter 
place  this  witness  testified  that  he  and  Kinsllla  were  face  to  face,  and  shouted, 
but  that,  notwithstanding  his  efforts,  the  deceased  drove  right  npon  the  Pea- 
nut track.  Walmsley  testifled  that  he  did  not  see  any  flagman,  and  inquired 
where  be  was,  Farkhurst  testifled,  among  other  things,  that  the  deceased 
could  not  see  the  flagman  untit  he  passed  the  iee-team,  and  that,  althoa(h 
he  (the  witness)  was  near,  he  did  not  hear  the  flagman  about.  Some  other 
circumstances  appear  which  the  plaintiff  claims  strengthen  her  testinKmy  on 
ibis  branch  of  the  case.  Where  there  is  any  evidence  direct  or  inferential 
•of  care  or  caution  on  the  part  of  the  person  injured,  the  question  as  to  eootribu- 
iory  negligence  is  for  the  jury.  Qr»an$  v.  Railroad  Co.,  101  N.  T.  419.  5 
K.  £.  Rep.  425;  Weil  v.  Railroad  Co.,  119  K.  T.  147-163. 23  K.  £.  Bep.  487; 
Strkett  T.  roe  Co.,  110  H.  Y.  506.  18  E.  Bep.  108;  Sims  t.  CiiyqfTroy, 
104  K.  T.  844. 10  IT.  £.  Bep.  442;  Staokw  t.  RaUroad  Co,,  79  'S.  Y.  464. 
In  Partorut  t.  Railroad  Co.,  113  X.  Y.  855-364, 21  N.  £.  Bep.  145.  the  judge 
delivering  theopinlon  says:  "This  rule  must,  in  all  cases  except  tboee  marked 
by  gross  and  inexcusable  negligence,  render  the  question  InToived  one  of  fact 
for  the  Jury."  It  Is  true  that  there  was  evidence  given  by  the  d^Ddant 
tending  to  weaken  or  overthrow  the  force  and  cogency  of  that  on  behalf  of 
Uie  plaintiff:  but,  applying  the  doctrine  of  the  above  cases  to  the  one  at  bar. 
It  is  very  clear  that  the  question  of  contributory  negligence  was  properly 
flubmitted  to  the  juiy.  It  nas  been  strenuously  urged  that  ttie  rule  has  no 
Application  to  the  fkcts  of  this  case.  But  sound  conunon  sense  applied  to  all 
the  evidence  clearly  shows  that  under  the  rales  now  firmly  estabUshed  the 
question  of  c<mtrlbutOTy  negligence  was  one  for  the  jury.  Zn  fact  it  can 
bardly  be  argued  with  any  plausibility  that  the  conduct  of  the  deceased  was 
** marked  by  gross  and  inexcusable  negligence."  The  trial  justice  was  there- 
fore right  in  submitting  the  queetion  to  tlie  jury.  The  ehai^  was  full  and 
€iaa,  and  quite  as  favorable  to  the  defendant  as  the  hiw  requires.  No  errors 
prejudicial  to  the  defendant  appear  in  the  case.  The  judgment  and  Ofder 
«buuld  be  affirmed. 


(Supreme  Court,  Oeneral  Tern,  Fifth  Department.  October  28, 1890.) 

IfMOnuU  IHSTBUMBKT8— DbUVBBT. 

Upon  an  Issue  whether  a  note  of  9S00,  payable  in  >ix  yean,  executed  by  detend- 
Bnt*8  testator  to  plaintiff,  his  son,  had  been  delivered.  It  appeared  that  plaintiff  had 
worked  for  teatator  a  namber  of  years  without  pay ;  that  testator,  being  sick,  *am- 
moned  his  family,  includine  plaintiff,  to  his  room,  and.  produinng  the  note,  told 
them  it  was  lor  plaintiff,  ana  asked  bim  if  that  would  bs  ouongh,  aod  npon  bisaa- 
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twerlDg  that  it  woald  1m,  twtfttor  handed  Uw  note  to  Us  dangbtor  to  iM  1^  aside 
nntUhe  was  able  to  sin  U;  that  the  note  wm  ^gnad  the  next  daf,  and  laid  awa; 
In  a  bnreaa  In  testator's  room,  to  whlota  plataturhad  aeoen:  that  aean  after,  and 
while  his  father  was  Urlng,  plaintiff  took  the  note  from  the  oorean  -and  omateed 
it,  and  that  after  testator's  death  plaintiff  assented  to  the  family  reeolre  that  itwaa 
best  to  place  the  note,  for  his  benefit,  with  one  of  the  executors.  Held,  that  a  flsd- 
ing  that  there  was  no  delivery  and  aooeptauoe  of  the  not«  would  be  aM  aside. 

Appeal  from  special  term,  Erie  conntj. 

Action  hy  Dwight  Babcock  against  Martin  B.  Benson  and  another,  execu- 
tors, etc.  From  an  order  denying  his  motion  to  set  aaide  the  referee's  report 
and  for  a  new  trial  plaintiff  appeals. 

Argued  before  Dwioht,  P.  J.,  and  Maoombbr  and  CJoelftt,  JJ. 

7.  IT,  HwfdwOlf  for  appeUant.  /.    Johfuon,  for  respondents. 

Dwight,  P.  J.  The  proceeding  was  by  a  reference  under  the  statute.  The 
disputed  claim  was  on  a  promissory  note  of  9500,  payable  in  six  years,  with 
interest,  executed  by  the  deceased  to  the  plaintiff.  The  only  question  con- 
sidered by  the  referee  was  that  of  tlie  delivery  uf  the  note,  and  this  we  agree 
was  the  only  question  in  the  case.  Counsel  for  the  defendants  discuss,  be- 
sides, the  questions  of  want  of  consideration  and  ot  certain  supposed  condi- 
tions  upon  which  the  note  should  take  effect.  In  respect  to  the  last-men. 
tioned  question  it  is  to  be  said  that  there  is  no  finding  and  no  evidence  that 
any  conditions  were  attached  to  the  mnking  or  propped  delivery  of  the  not«. 
The  defendant  Benson,  who  drew  the  note  for  the  deceased  and  who  after- 
w»rd8  became  one  of  the  executors  of  his  will,  testified  that  he  told  the  plains 
tiff  that  the  deceased  proposed  certain  conditions  upon  which  the  witness 
should  deliver  the  note  to  the  plaintiff;  but  there  is  no  evidence  of  the  fact 
that  such  conditions  were  ever  proposed  by  the  deceased  to  the  witness,  and 
the  note  was  not  left  with  the  witness  for  delivery.  The  referee  very  properly 
makes  no  finding  on  the  subject  of  conditions.  In  respect  to  the  question  of 
consideration,  we  observe  tliat  the  note  purported  to  be  given  for  value  re- 
ceived; that  the  evidence  shows  that  the  plaintiff  had  worked  for  the  de- 
ceased, his  father,  for  a  number  of  years  after  he  became  of  age;  that  the  de- 
ceased recognized  his  obligation  to  pay  for  tliose  services,  which  t>ie  refers 
finds  were  rendered  at  his  instance  and  request,  and  that  the  amount  of  the 
Indebtedness  was  liquidated  by  the  parties  to  the  note  at  the  sum  named 
therein.  Manifestly,  the  only  question  in  the  case  was  tliat  of  the  delivery 
of  the  note«  and  upon  that  question  the  evidence  and  findings  are  to  the  fol- 
lowing effect:  The  deceased,  being  confined  to  his  bed  and  in  a  very  feeble 
condition,  called  his  wife,  his  dsughters,  and  the  plaintiff  into  the  room,  and, 
producing  the  note  not  signed,  said  to  them:  "Here  is  a  note  I  have  had 
drawn  for  Dwigbt,  for  five  hundred  dollars.  He  has  stayed  here  since  he  was 
twenty*one,  and  1  want  he  should  have  that  much."  He  asked  the  plaintiff 
if  that  would  be  enough,  to  which  the  latter  answered  that  it  would  be. 
and  thereupon  he  handed  the  note  to  his  daughter  Mrs.  Hoxie,  and  asked  ber 
to  lay  ft  aside  until  he  felt  able  to  sign  It.  She  layed  it  in  the  drawer  in  the 
bureau  which  stood  in  the  room.  The  next  day  he  asked  Mrs.  Hoxie  to  bring 
htm  the  note,  and  upon  her  doing  so  he  signed  it  with  her  assistance,  and  she 
again  laid  it  away  in  the  bureau  drawc^:.  Later,  on  the  same  day,  the  de- 
ceased told  the  plaintiff  that  he  had  signed  the  note,  and  that  it  was  in  the 
bureau  drawer.  The  bureau  was  one  to  which  the  plaintiff  liad  free  aocess, 
and  his  mother  testifies  that  after  the  note  was  signed  and  both  before  and 
after  his  tether's  death  she  saw  the  plaintiff  havetbe  note  In  Uis  hands.  Some 
weeks  after  the-  death  of  the  testator  the  widow,  her  daughter  Mrs.  Hoxie, 
and  the  plaintiff  went  together  and  took  tlie  note  to  Mr.  Benson,  about  Uirea 
miles  away,  and  left  it  with  him.  It  was  the  mother  who  personally  carried 
the  note  and  handed  It  to  Mr.  Benson,  and  the  pUintlff  was  not  present  at 
that  moment,  but  the  mother  testifies  on  that  subject  as  f(dloWB:  "  We  kept 
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the  note  in  the  house  Bereral  weeks;  we  then  took  It  to  Mr.  QensoD;  we 
thought  we  would  leave  It  with  him;"  and  further  that  she  had  received  no 
directions  from  her  husband  to  takB  tlie  note  to  Mr.  Benson,  and  that  she  had 
no  reason  for  doing  so  except  tor  the  benefit  of  the  platntift;  and  Mrs.  Hoxie 
testifies  tliat  wlien  her  mother  handed  the  note  to  Mr.  Benson  she  told  him 
tliat  "tlie  note  was  to  run  for  such  a  length  of  time,  that  he  might  Iceep  it  as 
he  had  charge  of  tlie  other  business."  These  were,  apparently,  simple-minded 
people  who  made  common  cause  of  what  concerned  any  member  of  the  family. 
The  son,  who  had  always  lived  with  his  parents  and  t>een  "subject  unto 
them, "  had  probably  not  developed  much  indf Tiduallty  of  character.  He 
seems  not  to  have  been  in  the  habit  of  questioning  what  his  parents  proposed. 
When  his  father  summoned  the  family  to  bis  bedside  and  exhibited  the  note 
which  he  had  procured  to  be  drawn**  for  Dwight,"  and  told  them  what  it  was 
for,  the  son  tacitly  consented  to  accept  a  note  In  paymentfor  his  yrarsot  labor; 
and  when  his  father  asked  him  if  the  amount  named  was  suflBcient.  he  ex- 
pressed his  consent.  When,  on  the  next  day,  his  father  told  him  that  the  note 
was  signed,  and  where  it  had  been  put,  he  again  consented,  by  his  silence. 
Up  to  this  time  It  does  not  appear  that  the  plaintift  knew  at  what  time  the 
note  was  made  payable,  but  very  soon  after  and  while  his  father  was  still  liv- 
ing he  took  the  note  from  the  drawer  and  examined  it  At  this  time,  as  the 
referee  remarks,  it  most  be  assumed  that  he  learned,  If  he  did  not  know  be- 
fore, the  terms  of  the  note,  but  he  made  no  objection  to  the  long  time  it  hod 
to  run,  and  ngain,  by  bis  silence.  Indicated  his  assent  to  the  entire  arrange- 
ment. It  is  true  he  returned  the  note  to  the  bureau  drawer,  but  we  see  in 
this  fact  no  Indication  that  he  declined  or  hesitated  to  accept  the  note,  but 
rather  that  he  approved  and  adopted  the  repository  which  had  been  selected  by 
his  sister  for  its  safe-keeping.  And,  finally,  he  as  readily  concurred  with  his 
mother  and  sister  In  tlie  family  resolve  that  it  was  best  to  plaoe  the  notet  for 
his  benefit,  in  the  hands  of  the  executor.  Mr.  Benson,  "as  the  note  had  such 
a  length  of  time  to  run,  and  he  had  charge  of  the  other  business.** 

It  is  Impossible  after  reading  the  simple  story  of  this  domestic  transaction 
to  resist  the  conviction  that  every  member  of  the  family  understood  that  the 
fother  had  given  to  the  son  a  promise  In  writing  to  pay  him  what  was  hia 
due.  That  such  was  the  intention  of  the  father  we  cannot  doubt.  The  two 
interviews  before  and  after  the  signing  of  the  note  must  be  considered  as  one. 
In  the  firat,  as  tlie  mother  testifies,  her  husband  icM  Dwight  that  he  had  had 
this  note  drawn  for  him,  and  be  wanted  he  should  have  it;  jn  the  second,  that 
he  bad  signed  the  note,  and  it  was  in  the  bur«iu  drawer;  and  to  all  of  this  the 
son  consented.  We  think  the  evidence  fairly  establishes  the  fact  that  the 
father  Intended  and  the  son  understood  that  Uie  transaction  of  giving  the  note 
was  complete;  that  the  note  was  drawn  and  signed  and  placed  in  the  bureau 
drawer  for  Dwtght;  that  it  was  the  property  of  the  latter,  and  a  valid  and 
binding  evidence  of  indebtedness  of  his  father  to  him;  and  delivery  was  ef- 
fectuated, if  such  was  the  intent  and  understanding  of  the  parties.  Such  a 
delivery  required  no  formality  of  word  or  act.  The  effect  of  what  was  dune 
depended  upon  the  intention  of  the  parties  as  evidenced  by  the  circumstances 
of  the  transaction.  Sraeket  v.  Sanuy,  28  X.  Y.  333;  Holliday  v.  Ijewis, 
14  Hun,  478.  And  if  the  minds  of  the  parties  met  in  the  understanding  that 
the  note  had  passed  from  the  control  of  the  father  to  that  of  the  son.  thatcon- 
stitnted  a  delivery.  In  this  case  we  think  the  referee  held  the  plaintiff  to  a 
stricter  rule  than  was  justified  in  regard  to  the  requisites  of  a  delivery,  and 
chat  his  conclusions  of  fact,  which  negative  the  theory  of  a  delivery  and  accept- 
ance of  the  note,  are  contrary  to  the  just  effect  of  the  undisputed  evidence  in 
the  case.  It  results  from  these  views  that  the  order  appealed  from  should  be 
reversed,  and  a  new  trl»I  granted  before  another  referee,  with  costs  to  the 
pellant  to  abide  the  final  award  of  costs.  All  concur. 
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After  providing  for  detita,  funer^  expenaes,  eto.,  tefltatrfz  bequekthed  tl,800  to 

her  sister.  Sbe  gave  the  residue  of  ber  estate,  "botb  real  and  personal, "  to  a  brothor, 
a  sister,  and  a  nepfaew,  in  equal  shares.  Testatrix  was  unmarried,  and  over  00 
years  old  when  the  will  was  made,  had  then  resided  7  years  with  ber  sister  and 
continued  to  live  with  her  until  her  death,  11  years  later,  paying  only  $1U0  a  year 
for  board.  At  the  date  of  the  will  the  property  of  testatrix  consisted  solely  of 
personalty  of  the  value  of  C3,500.  Before  her  death  she  Invested  all  her  money  in 
land.  The  brother  and  sister  named  In  the  residuary  clause  died  in  har  life- 
time. Held,  that  the  legacy  was  a  oharge  upon  the  real  estate^ 

Appeal  from  special  term,  Livingston  count;. 

Action  by  Mary  G.  Morris  against  Alfred  O.  Slckley  and  ottiers.    From  a 
Judgment  In  favor  of  plaiatiff  the  defendant  appeals. 
Argued  befcnre  Dvioht,  F.  J.,  and  Maoombbr  and  Corlktt,  JJ. 
a.  Bultbetrd,  for  appellant.  £.  0.  Seed,  for  respondent. 

DwiGHT,  P.  J.  The  action  was  to  charge  a  general  legncy  on  real  estate  of 
which  the  testatrix  died  seised.  The legacjln  question  and  one  other  were  given 
after  the  payment  of  debts  and  funeral  expenses  and  the  expense  of  a  tomb- 
stone*  Hnd  they  were  Immediately  followed  by  the  familiar  residuary  clause, 
which  disposed  of  "all  the  rest,  residue,  and  remainder"  of  the  estate,  "both 
real  and  personal."  Concededly  this  will  did  not,  by  Its  terms,  purport  to 
charge  the  plaintifTs  legacy  on  the  real  estate  of  which  the  testatrix  should 
die  seised;  but  its  terms  were  not  Inconsistent  with  such  an  Intention  on  the 
part  of  the  testatrix,  and  it  might  'be  construed  to  do  so,  provided  that  in- 
tention should  be  made  to  appenr  from  extrinsic  circumstances.  BtiU  v. 
WHght,  112  K.  Y.  129, 19  £.  Hep.  628.  It  must  also  be  admitted  that  if  the 
inquiry  for  the  intention  of  the  testatrix  were  limited  to  the  extrinsic 
facts  as  they  existed  at  the  time  the  will  was  made,  the  answer  must  be  fatal 
to  the  plalntiff^s  case,  because  there  was  at  that  time  not  only  no  insufficiency 
of  personal  estate  for  the  payment  of  the  legacies,  but  there  was  no  real  es- 
tate upon  which  tbey  could  have  been  charged.  But  clearly  oar  Inquiry  is 
not  thus  limited,  and  the  facts  mentioned  are  not  conclusive  upon  the  ques- 
tion of  the  intention  of  the  testatrix.  As  the  efFect  of  a  will  is  not  confined 
to  property  possessed  by  the  testator  at  the  date  of  its  execution,  but  extends 
to  property  subsequently  acquired,  so  the  Intention  of  the  testator  must  be 
supposed  to  embrace  future  probable  or  possible  changes  in  the  form  and 
character  of  his  estate;  and  his  subsequent  dealings  with  his  property  may 
furnish  satisfactory  evidence  of  the  Intention  with  which  the  provisions  of 
his  will  were  made.  It  was  upon  evidence  of  this  character  that  the  judx- 
ment  of  the  court  of  appeals  was  m»de  in  the  case  of  Scott  v.  Stebbius^l 
IX.  T.  605,  where  the  court,  after  stating  what  appeared  from  the  evidence 
respecting  changes  in  his  property  made  by  the  testator  subsequent  to  the 
execution  of  his  will,  proceeds  to  say:  "It  is  evident  that  he  must  have 
known  and  Intended  that  his  personal  property  would  not  be  charged  alone 
with  the  payment  of  the  legacies.  The  reduction  of  his  personal  property, 
and  the  Increase  of  his  real  estate,  evince  that  he  must  have  regarded  the  1^ 
ter  as  chargeable  with  the  legacies."  And  in  Briggs  v.  Carroll,  117  T. 
^."^a,  22  N.  B.  Rep.  1054,  the  same  effect  is  given  to  evidence  of  the  charac- 
ter referred  to.  In  that  case,  Finoh,  J.,  speaking  of  the  action  of  the  testa- 
tor subsequent  to  the  execution  of  the  will,  by  which  bis  personal  estate  had 
been  largely  depleted,  says:  "Either  he  must  have  Intended  to  sacrifice  the 
comfort  anil  welfare  of  his  wife  and  his  son  Charles  for  the  benefit  of  his 
<^der  and  married  children,  and  deliberately  continued  to  make  their  situa- 
tion worse  ^  putting  personal  estate  into  land  and  incurring  debts*  or  be  sup- 
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posed  that  their  l^adas  would  vest  upon  real  estate.  I  think  we  are  jasU- 
Bed  in  boldlns  that  the  latter  was  his  understanding  of  the  will."  And 
again,  after  referring  to  the  legacies  as  of  such  a  character  that  it  is  hard  to 
suppose  they  were  meant  to  abate,  be  adds:  "And  the  subsequent  action  ot 
the  testator  strongly  Indicates  that  he  meant  to  Impose  their  payment  upon 
hislfinds."  The  facts  in  both  of  the  cases  referred  to  are  similar,  fn  the  re- 
spect considered,  to  those  of  the  present  case,  and  If  a  simitar  effect  is  given 
to  the  latter  we  shall  readily  concludo  that  nothing  was  further  from  the  in- 
tention of  the  testatrix  than  that  the  legacy  to  the  plaintiff  should  abate,  and 
that  the  whole  body  of  the  estate  should  fall  into  the  residue  and  go  to  pei^ 
sons  who,  ander  the  conditions  existing  at  the  time  the  will  was  made, 
would  have  taken  only  an  Inconsiderable  surplus  of  the  estate.  The  circum- 
alaoces  ct  this  case  extrinate  to  the  will,  were  briefly  as  follows:  The  testa- 
trix was  an  unmarried  woman,  upwards  of  60  years  of  age  at  the  time  bw 
will  was  made.  Seven  years  before  that  time  she  had  found  a  home  with  the 
plaintiff,  who  was  her  sister,  and  she  continued  to  live  with  her  until  her 
death,  which  occurred  11  years  later.  Durlngthis  time  she  paid  to  the  plain- 
tiff's husband  8100  a  year  for  her  board,  a  sum  which  may  possibly  have  re- 
imbursed him  for  his  actual  outlay  for  her  benefit,  but  which  left  the  plain- 
tiff's services,  kind  offices,  and  care  in  sickness  and  in  health  wholly  un- 
requited. At  the  date  of  her  will  her  property  consisted  stdely  of  personal 
estate,  worth  82,500.  Her  will  provided  a  legacy  to  the  plaintiff  of  81.800 
and  another  to  a  nleoeof  8200.  This  left  of  her  property,  as  it  then  existed, 
the  anm  of  8500  out  of  which  to  pay  her  funeral  expenses,  the  coat  of  a  tomb- 
stone, and  any  poeslble  debts,  and  whatever  small  surplus  was  left  would 
have  gone  to  three  residuary  legatees,  a  brother,  a  sister,  and  a  nephew,  in 
equal  shares.  Such  was  the  atatitg  when  the  will  was  made.  The  11  years 
which  intervened  before  her  death  brought  no  change  Ip  her  relations,  and  only 
an  increase  of  obligations,  to  the  sister  to  whom  she  had  proposed  to  give 
two-thirds  of  her  eetate,  but  the  estate  Itself  bad  been  changed  in  form 
from  personal  to  real,  by  investment  in  land,  and  the  brother  and  sister, 
named  in  the  residuary  clause,  had  died.  The  effect  of  these  changes,  upon 
the  theory  of  the  appellant's  contention,  was  to  cut  off  the  l^^y  to  her  sis- 
ter, the  plaintiff,  and  as  well  as  that  to  her  niece,  to  devolve  one-third  of 
(be  enUre  estate  upon  the  nephew  named  In  the  residuary  clause,  and  to  leave 
(he  remaining  two-thirds  to  be  divided  between  her  heirs  at  law,  near  and 
remote,  lncli2ling  the  same  fortunate  nephew,  vbo  alone  appeals  from  the 
Judgment  in  this  action.  No  one  can  believe  that  the  possibility  of  such  a 
result  ever  entered  the  mind  of  the  testatrix,  much  less  that  it  was  consistent 
with  her  intention  at  any  moment  of  her  life.  If,  then,  effect  is  to  be  given 
to  this  will  according  tu  the  intention  of  the  testatrix,  and  that  intention  is 
to  be  ascertained  by  inquiry  of  extrinsic  circumstances  which  followed,  as 
well  as  those  whlcb  accompanied,  the  execution  of  the  will,  including  the 
fmet  (bat  she  suffered  the  will  to  stand  unchanged  under  the  changed  oondi- 
tiona  in  respect  to  her  pnqwrty  which  bad  supervened,  then  the  oondusion 
reached  by  the  learned  trial  oourt  in  respect  to  the  plaintiff's  legacy  was  right. 
We  oonfess  that  we  are  unable  to  see  precisely  why  the  same  oonclusion 
might  not  have  been  reaobed  in  respect  to  the  legacy  of  $200  to  the  niece.  But 
this  appeal  does  not  present  tbe  question.  The  judgment  ^uUbaaOlniied, 
with  ooata.  All  concur. 


(Atprsnw  Court,  OenenU  Tarm,  Fifth  Department.  Oototter  n,  IMNk) 

AvnAi/— ItBTiaw  of  BviDBHoa— Qtnsnoir  roa  Jurt. 

Ib  an  action  for  the  oonversloD  of  saw-logs  and  railroad  ties,  the  evidence  was 
conflletlnff  whettwr  tbe  logs  and  ties  were  oat  from  pUlntUTs  land  or  fron  ad- 
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joininsr  land.  A  wltneu  for  plaiotlff  tesUfied  that  the  lot  from  whioh  defendants  con- 
tend t£e  tUnber  was  talnn  was  enUnly  stripped  of  timber  of  the  ohsraoter  of  that 
Id  question  within  three  or  four  years  before  the  winter  to  which  the  tesUmonr 
rtiatad.  Held,  that  the  qnestloB  was  tor  the  Joiy,  and  theu  rerdiot  In  favorof 
pislatlff  would  not  De  disturbed. 

Appeal  from  circuit  court,  CattnrauguB  countjr. 

Action  by  Henry  W.  Wedge  against  James  W.  Mc^hon  and  othns,  aa 
executors,  etc.  There  was  a  verdict  for  plaintifl,  and  defendants  a^teal  from 
an  order  refusing  to  set  it  aside,  made  on  tlie  minutes  of  Che  court. 

Argued  before  Dwiqht.  P.  J.,  and  Maoombbr  and  Goblbtt,  J  J. 

W.  B,  Htndvn<m,  for  appellants.   B*  A.  Iffuh,  tor  respondent. 

DwiOHT,  F.  J.  The  action  wan  for  theconvenion  of  a  large  quantity  of  saw- 
logs  and  railroad  ties,  allpged  to  Iiave  been  cut  from  the  plaintifTa  land.  The 
fact  is  not  disputed  that  the  plaintiff's  trees  were  cut  and  carried  off  from  his 
wood  lot  at  about  the  time  alleged,  to  the  number  of  1,014,  and  of  the  Talue 
claimed;  nor  tlint  the  defendants'  testator,  at  about  the  same  time,  received 
at  his  aaw-raill  and  at  a  railroad  station  in  the  same  vicinity  saw-logs  and  ties 
of  an  equal  or  greater  amuunt,  and  of  tlie  same  general  character  and  quality 
of  timlier,  as  the  plaintiff's  trees.  The  only  question  in  the  case  was  wh^her 
those  logs  and  ties  were  cut  from  the  plaintiff's  land  or  from  land  of  another 
proprietor  adjoining. 

This  qaestion  of  fact  was  once  before  tried  In  an  action  by  the  plaintiff 
against  another  defendant  for  trespass  in  cutting  the  trees,  and  the  trial  re- 
sulted in  a  verdict  for  the  plaintiff.  That  case  was  before  this  court  on  an 
^peal  from  an  order  Bimliar  to  that  in  this  case,  and  a  new  trial  was  granted 
on  pavment  by  the  defendant  of  tlie  costs  of  the  circuit.  The  qaestion  of 
fact  was  both  times  submitted  to  the  Jury  npon  evidence,  in  some  respects 
strangely  conflicting,  which  was  substantially  the  same  in  both  cases,  except 
that  important  evidence  in  behalf  of  the  plaintiff  was  added  on  the  trial 
this  case  by  the  testimony  of  a  witness  not  called  on  the  former  trial.  Even 
with  the  addition  of  that  testimony,  the  evidence  might  be  said  to  be  nearly 
balanced,  and  without  it  to  have  preponderated  in  favor  of  the  defendant,  but 
for  one  leading  feature  of  thecase.  The  feature  referred  to  is  that  undisputed 
evidence  tendnl  to  show  ttiat  the  plaintiff's  trees  were  cut  and  removed  from 
bis  land  during  the  same  winter  that  the  timber  mentioned  was  delivered  to 
the  defendants*  testator;  that  access  to  the  adjoining  land,  from  which  de- 
fendants* witnesses  say  the  timber  was  taken,  was  had  only  1^  wood  roads, 
which  traversed,  in  several  directions,  the  entire  length  of  the  plaintiff's  lot, 
and  by  which,  it  is  oonceded,  the  timber  was  all  drawn  out;  and  no  witness 
on  the  part  of  the  defendants  testifies,  hut,  on  the  contrary,  alt  of  them  who 
are  asked  the  quesUon  deny,  that  they  saw  any  timbw  cut  upon  or  hauled 
off  from  the  plaintiff's  land  during  the  season,  and  there  is  no  evidence  that 
any  timber  of  a  similar  character  was  delivered  that  winter  at  any  saw-mill 
or  railroad  station  In  the  vicinity  besides  that  received  by  the  d^ndants*  tes- 
tator. The  additional  testimony  introduced  by  the  plaintiff  on  the  trial  of 
tills  action  was  by  the  month  o£  a  witness  whom,  so  far  as  appe»r8,  the  jury 
had  a  right  to  believe,  and  was  to  the  effect  that  the  adjoining  wood  lot,  from 
which  the  defendants  contend  their  timber  was  taken,  was  entirely  stripped 
of  timber  of  the  character  of  that  in  question  witliin  Uiree  or  foar  years  be- 
fore the  winter  to  which  the  testimony  relates. 

On  the  whole,  and  after  a  very  careful  examination  the  evidence,  as  re- 
ceived on  the  trial  of  this  action,  we  are  clearly  of  the  opinion  that  the  qnestltm 
of  fact  above  stated  was  fbr  the  Jnry  to  determine,  and  that  th^r  veidiet  can. 
not  be  disturbed  as  contrary  to  evidence.  The  exceptions  to  theciuune  of  the 
court  present  only  the  same  question  of  fact.  The  charge  was  correct  in  oil 
respeets. 
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Tbcfe  waB  no  error  in  tbe  admission  of  the  testimony  of  tbe  witaesMi  Bn- 
stow  and  Fellows,  to  the  effect  that  they  pointed  out  the  plaoes  where  thef 
cnt  and  hauled  Umber  to  other  witnesses,  who  were  able  to  testify  that  the 
places  pointed  out  were  on  the  plaintiff's  lot.  The  testiuiony  wus  not  hear- 
say, it  by  it  WHS  meant,  as  was  evidenUy  understood  by  all  conoerned  in  the 
trial,  that  they  pointed  out  oorectly  the  places  where  they  were  in  fact  at 
work.  There  are  no  other  exceptions  in  the  OHse.  The  order  appealed  from 
should  be  afflrmed,  and  Judgment  ordered  for  tbe  plaintiff  on  the  verdict.  AH 
coneur. 


People  «.  Oillbttx. 

(Buffrtme  Court,  Ommxl  T«tn,  Fifth.  DepartmenU  Ootobsrn,  UBOi) 

Fmnns— Photcctioit  or  Fun. 

Laws  N.  Y.  1S79,  o.  534,  S  38,  by  Ita  first  prorision,  forbids  the  catahtng  of  taj 
fish,  except  mlDDowa,  hj  other  means  tbaa  by  hook  and  line,  la  oertalo  waters  cnt 
tbe  Btate/inoludlng  **the  American  waters  of  Uie  Niagara  nver  above  Niagara 
Falls. "  Tbe  second  provision  of  the  section  forbids  the  oatdhlng,  ezoept  by  the 
means  prescribed,  of  any  fish  except  minnows,  bnll-heads,  eels,  auokere,  and  cat-fish, 
"in  any  other  of  tbe  fresh  waters,  or  in  the  canals,  of  this  state,  or  in  the  American 
waters  of  the  St  Lawrence  riTer, "  with  certain  exceptions.  Among  the  waters 
excepted  are  those  of  Lake  Cbamplaln,  whloh  hear  the  same  geogra^oal  relation 
to  tbe  state  boundary  as  tbe  Niagaia  and  St  Lawrenoe  rivers.  Sisld,  that  the 
Americnn  waters  of  the  Niagara  river  below  Niagara  Falls,  not  being  within  the 
exceptions,  and  being  geographically  and  govemmentally  wltUu  the  state,  were 
within  the  provisions  of  the  statute. 

Appeal  from  special  term. 

Action  Hgaiiist  John  W.  Oillette  to  recovw  a  penalty.  From  a  Judgment 
orerrullng  liis  demurrer  to  the  complaint,  defendant  H{H>ealB. 

Argued  before  Dwiort,  P.  J.,  and  Hacx>iibsr  and  OosiiBTr,  JJ. 

Sip  A  Dudley^  for  appellant.  i>.  ff.  Brcng  and  P.  F,  King*  for  respond- 
ent. 

DwiaHT,  F.  J.  Tbe  action  was  for  a  penalty.  Imposed  by  section  28.  a 
584,  Laws  1879^  for  ulleged  lllpgal  Ashing  in  tbe  American  waters  of  the  Ki- 
agara  river  below  NLtgHra  Falh.  The  sole  question  raised  by  the  demurrer 
ts  whether  those  waters  are  within  tbe  Interdiction  contained  in  the  second 
provision  of  the  section  cited.  The  Qrst  provision  of  the  section  forbids  the 
catching  of  any  Qsh,  except  mionows.  by  other  means  tlian  by  hook  and  line^ 
in  certain  waters  of  the  state,  which  are  specitied  and  which  include  "the 
American  waters  of  tbe  Niagara  river  above  Niagara  Falls."  The  seoond 
provisionofthesection  forbids  thecatchinj:,  except  by  the  means  prescribed,  of 
any  fish  except  minnows,  bull-beads,  eds,  suckers,  and  cat-Qab,"  in  any 
other  of  the  fresh  waters,  or  In  the  canals,  of  this  state,  or  in  the  AmerlcHU 
waters  of  the  St.  Lawrence  river,"  with  exceptions  which  do  not  inctudu  iha 
waters  in  question;  and  the  penalty  sued  for  is  imposed  for  the  violation  of 
any  provision  of  tlie  section,  Tbe  precise  question,  tiierefore,  the  answer  to 
which  must  determine  the  sufficiency  of  this  complaint,  is  whether  the  Amer- 
ican waters  of  the  Niagara  river  below  Niagara  Falls,  are  "fresh  waters  of 
this  state. "  That  they  are  so  in  any  proper,  general,  and  legal  sense  of  tbe 
terms,  admits  of  no  discussion.  Geographically,  they  are  within  the  bound- 
aries of  the  state;  govemmentally,  they  are  within  the  jurisdiction  of  tbt: 
state.  Why  are  tliey  not  waters  of  the  state  within  the  meaning  of  the  stat- 
ute? The  excuse  for  the  question  is  found  in  the  fact  tliat  the  legislature 
has  seen  flt  to  add  to  the  general  designation  of  "any  other  of  the  fresh  wa- 
ters of  the  state"  the  particular  designation  of  "the  American  waters  of  the 
St.  Lawrence  river. "  The  argument  is  that  the  particular  designation  would 
not  have  been  made  if  the  waters  so  designated  had  been  regarded  as  within 
tlie  general  designation  which  preoedes;  and  that,  if  they  were  not  so  >»• 
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garded,  then  other  waters  of  the  same  elass  were  not,  and  iSiB  American  wi^ 
ters  ot  the  Tilagura  river  below  Niagara  Falls  are  of  the  same  class,  viz., 
waters  which  How  contiguous  to  the  boundary  line  of  the  state;  and  therefore 
the  last-named  waters  are  not  within  the  contemplation  of  the  statate.  We  do 
not  think  the  argument  Is  conduslve,  but,  rather,  that  the  method  suggested 
or  ascertaining  the  legislative  intent  is  too  aigamentative  and  remote  to  fur- 
nish a  rule  of  statutory  construction.  It  Is  sufBcient,  we  think,  that  tbn 
walers  in  question  are  within  the  plain,  ordinary,  and  legal  signi&canra  of 
the  terms  employed  in  the  general  designation  of  the  statute,  and  that  they 
are  not  included  in  the  exceptions  specified. 

But  whatever  force  might  be  given  to  the  argument  noticed,  It  will  be 
seen  to  have  equal  application  against  as  in  favor  of  the  defendant's  conten- 
tion in  this  case.  Among  the  waters  excepted  from  the  provisions  of  this 
branch  of  tlie  statute,  we  find  those  of  Lake  Champlaln,  which  are  in  pre- 
cisely the  same  category  with  those  of  the  St.  Lawrence  and  Niagara  rivers, 
since  the  boundary  between  the  states  of  New  York  and  Vermont  passes 
through  the  middle  of  the  deepest  channel  of  that  lake.  1  Rev.  St.  p.  64,  §  1. 
Of  course,  if  none  of  the  boundary  waters  of  the  state  are  included  in  the 
general  designation  of  the  statute,  it  was  unnecessary  to  include  one  of  them 
in  the  exceptions  thereto.  The  opinion  of  the  learned  judge  at  special  term 
well  states  the  general  principles  of  statutory  oonstructton  applicable  to  the 
case,  and  wecouonr  in  the  conclusion  reached  by  bim.  The  jadgmeiUiqh 
pealed  from  must  be  aflBrmed.  All  concur. 


(Supreme  Court,  OemraX  Term,  S\fVi  DepartmenL  Ootobar  98, 188QL) 

Kornii.  BsNsnr  Inbukakob— Bbiach  or  Co^iTiuoiv-DAXAaBS. 

Where  a  mutoRl  beoefit  insuraaoe  company  hu  brokea  ita  cootract  to  the 
heirs  of  a  deceased  member  a  sum  "not  exceeding  tl,0OO,  reallxed  on  an  aaaeasment" 
to  be  levied  on  the  surviving  members,  the  measure  of  damages  of  tbe  hein  is  the 
amount  which  would  have  been  produced  by  an  assesament  properly  levied;  and, 
in  the  absence  of  evldenoe  on  thai  point,  itiaerror  toinstrooitturtt&e  jntjahoaU 
find  Id  favor  of  the  helrm  for  the  fml  amount  of  the  14,000. 

Motion  for  new  trial  on  exceptions. 

Action  by  Harry  D.  Oram  and  others,  by  their  guardian,  against  the  Equi- 
table Accident  Association  of  Blnghamton,  for  failure  to  levy  an  assessment 
on  the  death  of  Harry  D.  Cram,  a  deceased  member  of  defendant.  There 
was  a  verdict  in  plaintiffs'  favor,  and  defendant  now  moves  for  a  new  trial 
on  a  case  and  exoeptloss  ordered  to  be  beard  In  the  flnt  InstaDOe  aft  tbe  geo- 
eral  term. 

Mr,  Jmvell,  for  plaintlffls.  D.  JAimiy.  for  deftonda&t. 

DwiQHT,  P.  J.  The  action  was  on  a  certlflcate  of  monbershlp  of  the  de- 
fendant association.  Issued  to  one  Harry  D.  Cram,  since  deceased,  by  which 
in  the  event  of  the  death  of  tbe  member,  occasioned  in  a  manner  specified,  the 
defendant  undertook  to  pay  to  his  heirs  "the  principal  sum  not  exceeding 
$4,000,  realized  upon  an  assessment  In  accordance  with  the  provisions  <rf 
section  1  of  article  6  of  the  by-laws,  as  printed  on  the  bade  of  this  oertificate;" 
and  the  section  referred  to  prescribed  the  time  and  mode  of  making  such  as- 
sessment. The  death  of  the  member  occasioned  tn  a  manner  q)eciaed,  the 
service  of  notice  of  the  death  as  required,  and  of  due  proofs  of  toss,  were 
alleged  and  proved,  and  were  not  disputed.  The  plaintiffs  also  alleged  and 
proved  that  nfter  the  expiration  of  the  time  prescribed  by  the  by-laws  the 
plaintiffs  dniy  demaniled  of  thC'defendant  that  an  aasessment  be  made  for  the 
purpme  of  paying  the  loss,  but  that  the  defendant  refused  to  make  audi  as- 
sessment.  There  was  no  allegation  in  the  complaint  nor  evidence  on  the  trial 
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of  vhat  amount,  if  any,  wonld  or  mlsht  hare  been  realized  from  snob  an  as- 
aeBBment  if  one  hnd  been  made. 

At  the  close  of  the  plaintiffs'  case,  the  defendant  moved  for  a  nonsuit  on 
the  ground  of  the  lade  of  evidence  of  the  character  last  mentioned,  and  that 
motion  was  renewed  and  a  motion  made  for  the  direction  of  a  verdict  for  the 
defendant  at  the  close  (rf  the  evidence  on  the  same  ground;  all  of  which  mo- 
tions were  dented,  and  the  defendant  excepted.  These  rulings  of  the  court 
were  undoubtedly  correct,  and  the  several  exc^lom  of  the  defendant  thereto 
unavalHug,  because  upon  the  undisputed  evidence  (the  validity  of  the  certifi- 
cate being,  for  this  purpose,  conceded)  the  delenduit  had  been  guilty  of  a 
breach  of  its  contract  to  make  an  assessment,  and  the  plalnUfb  were  entitled 
to  recover  at  least  nominal  damages. 

But  the  court,  having  submitted  to  the  Jury  to  find  upon  anoUier  qaeetlon 
of  fact  which  will  be  noticed  later.  Instructed  them  that  If  th^  fonnd  In  favor 
of  the  plaintifb.  they  should  find  tat  the  fall  amount  of  •4,000.  To  this  in- 
struction the  defendant  excepted,  and  the  eiroeption  was  doubtless  well  taken 
and  must  entitle  the  defendant  to  a  new  trial.  Whatever  the  evidence  short 
of  proof  of  an  amount  actually  realized  on  an  assessment^  tibe  question  of  tho 
mensnre  of  damages  must  liave  been  a  question  for  the  jury,  (ysrim  v.  So- 
etetg,  117  N.  T.  310,  22  N.  E.  Bep.  9(>4.  Id  the  case  cited  the  court  say: 
"The  {daintifl  was  tlierefore  entitled  to  recovw  something;  and  what  was  the 
meaanre  ot  his  damages?  Just  what  he  lost  by  the  defendant's  breach  of  Its 
contract.  He  was  entitled  to  have  an  assessment  made  and  collected,  and 
tbe  proceeds  thereof  paid  to  him.  Whatwaatfaecontraot  worth  to  him?  and 
what  would  the  assesament  have  produced  tor  him?  It  was  Incumbent  upon 
the  plaintiff  to  give  evidence  which  would  enable  the  Jury  to  answer  these 
questions. "  In  that  case  the  evidence,  which  vtaa  held  sufficient  for  the  pur- 
pose, ts  not  disclosed  in  the  ease  as  retorted,  but  by  reference  to  the  record 
we  find  that  it  consisted  of  the  last  annual  report  of  the  defendant  to  the  in- 
surance department  showing,  among  other  things,  the  namber  of  oertificatea 
outstanding  In  e«!h  class,  and,  consequently,  the  number  of  pereons  liable  to 
assessment  for  a  given  amount,  to  pay  the  plaintiffs'  claim.  In  this  case,  on 
the  other  hand,  there  was,  as  we  have  said,  no  evidence  showing  or  tending  to 
show  liow  much  no  assessmwit  made  in  aocordance  with  the  by-laws  of  the 
defendant  would  have  produced  for  the  benefit  of  the  plaintiffs,  and  therefore 
no  evidence  upon  which  the  jury  could  have  based  a  verdict  in  their  favor  for 
more  than  nominal  damages.  0*Bri»H  v.  Boeietp,  supra;  Martin  v.  AtaoeiOf 
tion,  9  N.  Y.  Supp.  16,  and  the  cases  there  cited. 

The  other  question  in  the  case,  already  refeiTed  to,  arises  upon  a  statement 
in  the  application  in  writing  for  membership  made  by  the  deceased.  The  un- 
dertaking of  the  defendant  contained  in  the  certificate  was  by  Its  terms  anb* 
Ject  to  several  provisions  and  conditions,  among  which  were  "the  express 
agreement  that  all  the  statements  and  representations  contained  in  the  ap- 
pllctttion  for  this  certificate  are  warranted  to  t»  correct  and  true  io  all  re* 
apects;  and  if  this  certificate  ha?  been  *  «  «  obtained  through  misrep- 
resentation, •  «  *  then  the  same  shall  be  al)SoIute)y  null  and  void." 
The  application  was  in  evidence;  it  contained,  among  other  questions,  to 
which  full  and  explicit  answers  were  required  to  be  given,  the  following: 
"(4)  Oecupation?  If  more  than  one,  name  ihem  all," — which  was  answered: 
"Oil  producer."  Also  the  question:  "State  the  duties  required  of  you  under 
that  occupation," — which  was  answered:  "Supervising  only."  The  answer 
of  the  defendant  averred  that  this  statement  or  representation  was  nntrue,  and 
that  the  breach  of  the  warranty  in  this  respect  rendered  the  certificate  null 
and  void.  The  undisputed  evidence  on  this  branch  of  the  case  was  to  the 
effect  that  the  insured  had  a  small  lease  of  oil  lands  upon  which  he  had  two 
or  more  wells  which  he  managed  and  operated  himself,  doing  every  part  of 
the  woric  akme  which  could  be  done  by  one  man;  that  he  tended  bis  own 
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botlen,  ran  his  own  engine,  pumped  his  own  wells,  "pulled**  his  wells,  and 
made  his  own  repairs  without  assistHnoe,  except  upon  extraordinary  occasions. 
Some  testimony  wus  given,  first  on  the  part  of  the  plaintiffs  unilertlie  defend- 
ant's objection  and  afterwards  on  the  part  of  the  defendant,  for  the  purpose 
of  showing  what  was  meant  or  understood  in  the  oil  country  by  the  terms 
"supervisor"  or  "supervising"  of  oil  wells  or  territory.  It  may  well  be  ques- 
tioned whether  expert  testimony  was  admissible  to  explain  the  meaning  ci 
terms  of  such  common  use  and  plain  significance  as  those  in  question;  but, 
being  admitted,  it  proved  nothing  beyond  what  was  apparent  before  and 
might  as  well  have  been  conceded,  namely,  that  the  insured  was  an  oil  pro- 
ducer, supervising  his  own  busineas.  The  fault  of  his  application  waa  that 
It  represented  that  his  duties  in  connection  with  that  occupation  were  those 
of  "supervising  only."  This  representation  was  manifestly  incorrect.  He 
did  not  merely,  or  only,  supervise  the  work  on  his  oil  lease;  he  did  the  work 
with  his  own  hands.  So  that  when  be  was  asked  what  duties  belonged  to  bis 
occupation  as  an  oil  producer,  he  could  not  truly  answer,  "Supervising  only." 
That  the  representation  was  material  to  the  risk  admits  of  no  doubt.  The 
hazard  is  manifestly  different  in  the  cases  of  two  men  engaged  in  the  produo* 
tion  of  oil, — the  one  in  the  capacity  of  a  supervisor  or  overseer  only,  and  the 
other  as  an  actual  operative  in  all  Ijranches  of  the  work;  at  once  the  fireman, 
engineer,  pumper,  "well-puller,"  and  repairer  of  machinery.  It  waa  there- 
fore clearly  error  for  the  court  to  submit  to  the  jury,  as  it  did,  the  question 
whether  the  representation  mentioned  was  trueor  false.  The  evidence  od  the 
subject,  being  undisputed  and  capable  oC  but  one  construction,  demonstrated 
that  the  representation  was  false  in  fact. 

The  question  is  presented  on  this  motion  by  two  exceptions  taken  by  the 
defendant;  the  one  an  exception  to  the  denial  of  the  defendant's  motion  for  a 
nonsuit  made  at  the  clt»e  of  the  evidence  on  the  ground  that  the  undisputed 
evidence  showed  that  the  statement  in  the  application  was  false,  and  tbere- 
fore  the  certificate  was  void;  the  other,  an  exception  to  the  submission  of  the 
question  to  the  jury.  Both  of  these  exceptions  seem  to  have  been  well  talcen, 
and  as  well  as  the  exception  flxst  considered  to  furnish  good  ground  tor  the 
motion  for  a  new  trial. 

Motion  for  a  new  trial  granted,  with  costs  to  abide  the  event. 

lliooHBEB  and  Gorlbit,  JJ.,  concur  on  the  ground  first  stated. 


(Supreme  Court.  General  Term,  Vint  DepoitamU..  Ootobar  M,  1800L) 

Baps— GoKTicTioK  or  Assauut. 

At  the  trial  of  ao  Indictment  charslnff,  In  different  counts,  r^M  and  aaaanlt  with 
intent  to  ravish,  the  evidence,  If  believed,  proved  the  alleg^  Intent  to  have  been 
tally  oonsammated.  Held,  that  defendant  oouid  not  be  oonvloted  of  auaalt  In  tbe 
seoood  decree,  under  Fen.  Code  N.  T.  1 918,  subd.  6,  deflnlug  that  offense  as  an  as- 
laiilt  "wiUi  intent  to  ocnnmit  a  feUmy,  "and  that  it  waa  error  to  zttfuse  a  request  le 
Instmct  the  jury  that  there  waa  no  evidence  **to  sustain  any  TenUot  esoept  tka 
crime  of  rape. " 

Appeal  from  court  of  general  sessions,  Kew  York  county. 

Indictment  against  Louis  Aldrich,  charging,  in  different  oounts,  nape,  and 
assault  in  the  second  degree,  on  Annie  Purcell.  From  a  judgment  omvieting 
him  of  assault  In  the  second  degree  defendant  appeals. 

Argued  bf^ore  Van  Bbunt,  P.  J.,  and  Bbadt  and  Dahxbls.  JJ. 

Ambrose  H.  Purdy»  for  appeOUnt,  John  H.  FOlowi,  {MaKmgt»  SampUt  Of 
counsel,)  for  respondent. 

DAinELS,  J.  The  defendant  was  tried  upon  an  Indictment  containing  five 
tojnts,  three  of  which  charged  him  with  the  crime  of  rape,  committed  upon 
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the  person  of  Annie  ParcelU  und  the  others  charged  him  with  the  crime  of  an 
assault  upon  the  same  person,  with  the  latent  to  ravish  her.  The  evidence 
produced  to  support  the  indictment  exhibits  a  degree  of  licentioos  biiseneas 
and  degradation  seldom  foand  in  the  female  children  of  a  large  citj.  The 
complamiog  witness  was  under  the  age  of  13  years,  and  with  other  compan- 
ions of  about  her  own  age  and  condition  visited  the  apartments  occupied  by 
the  defendant  as  a  physician.  And  they  concurred  in  their  testimony  that  on 
the  first  occasion  w  ben  they  were  present  there  be,  with  their  assent,  took  in- 
decent  liberties  with  each  of  them,  but  at  that  time  extended  his  acts  no 
further.  But  on  the  next  visit  made  to  his  place  by  them,  they  testlQed  that 
he  had  sexual  intercourse  with  each  of  them,  when  they  were  together,  and 
on  the  same  bed,  and  that,  if  true,  constituted  the  higher  offense  mentiuned 
in  the  indictment.  For  that  ofFense  will  be  committed  by  a  person  having 
such  intercourse  with  a  female  under  the  age  of  16  years,  when  tt  takes  place 
even  with  her  own  consent.  The  female,  in  Judgment  of  law.  Is  Incapable  of 
yielding  consent  to  the  act,  and  its  commission  is  then  made  the  crime  of  rape 
by  the  statute.  The  law  has  defined  what  must  be  proved  to  establish  the 
eommission  of  that  crime.  And  the  evidence  of  the  child  and  that  of  her 
companions,  if  it  was  to  be  believed,  proved  that  this  crime  had  been  com- 
mitted. They  corroborated  herstiitements  concerning  what  had  taken  place 
between  herself  and  the  defendant.  There  was  no  deficiency  whatever  in 
their  evidence,  and  if  it  was  truthful  the  defendant  was  guilty  of  the  crime 
ot  rape,  and  of  no  other  ofTense.  He  should  therefore  have  been  convicted 
of  that  OfTense,  if  the  jury  believed  the  witnesses.  But  that  was  not  the  re- 
sult, for  he  was  convicted  of  an  assault  with  the  Intent  to  commit  the  crime  of 
rape.  This  was  done  under  subdivision  5,  ^  218,  of  tlie  Penal  Code,  declaring 
it  to  be  an  assault  in  the  second  degree  for  a  person  to  assault  another  with  the 
intent  to  commit  a  felony.  This  crime  consists  of  an  act  intended  to  result 
in  the  felony,  but  failing  to  complete  that  crime,  and  the  defendant  could  be 
lawfully  convicted  of  the  assault  only  upon  evidence  proving  the  assault,  but 
failing  to  consummate  the  crime  really  intended  to  be  committed,  aud  which 
was  the  flnal  object  of  the  assault.  But  that  was  not  the  ofFense  which  the 
evidence  tended  to  prove.  For  that,  if  it  could  be  accepted  by  the  jury  as 
credible,  proved  the  alleged  intent  to  have  been  fully  consummated,  and  that 
merged  the  assaalt  In  the  higher,  and  what  was  the  completed,  crime,  and  to 
convict  the  defendant  of  the  assault  on  this  evidence  was  to  convict  him  of  what 
it  did  not  in  any  legal  sense  tend  to  prove  was  his  crime.  It  was  a  convic- 
tion without  evidence  of  the  offense  for  which  the  verdict  was  rendered.  In 
the  course  of  the  submission  of  the  case  to  the  jury  the  court  was  asked  to 
charge  "that  there  is  no  evidence  here  to  sustain  any  verdict*  except  the 
crime  of  rape."  The  court  dec-lined  to  give  this  instruction  otherwise  than 
had  already  been  charged,  and  to  that  the  defendant's  coansel  ensepted.  And 
thlB  exception  was  well  founded,  for  the  jury  had  not  been  instructed  to  that 
effect  by  the  court.  But  (he  directions  they  had  received  placed  thematUb- 
erty  to  conviot  the  defendant  of  an  assault  in  the  second  d^ree,  and  that 
there  was  no  evidence  to  sustain.  In  the  case  of  PaopU  t.  Thomp»on, 
41  N.  Y.  1,  the  defendant  was  convicted  of  the  crime  of  murder  In  the  sec- 
ond degree,  when  the  offense  the  evidence  tended  to  prove  was  murder  in  the 
fliet  dfiisree,  and  It  was  the  judgment  of  the  court  that  the  practice  to  be  fol- 
lowed toavtrid  that  inconsistency  was  to  ask  such  a  direction  from  the  court 
aa  was  requested  in  this  case.  But  without  that  request,  followed  by  an  ex- 
ception Id  case  of  Its  refusal,  the  point  could  not  then  be  considered.  That 
bowever,  is  no  longer  the  law  in  this  court,  for  now,  by  statute,  a  reversal 
nwy  be  directed  wbwe  «  material  error  has  arisen,  wtUiout  any  exception. 
Xbe  evidence  of  what  was  done  by  the  defendant  when  these  girls  ilrst  vis- 
ited the  defendant's  apartment  supplied  no  foundation  for  this  verdict,  for  no 
Intent  was  in  any  form  there  made  to  appear  to  oommit  a  felony,  and  that 
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Intent  Is  a  neoeemT7  feature  of  an  assaalt  in  the  second  degree,  when  it 
depends  upon  subdivision  5,  g  218,  Fen.  Code.  What  Is  stated  to  hare  taken 
place  on  the  Arst  meeting  of  these  persons  was  no  more  than  an  assault 
in  the  third  degree,  even  If  it  could  be  l^tljr  held  to  have  created  that 
crime.  PeopU  t.  Sranaby,  32  K.  Y*  526.  The  offense  of  which  the  ile* 
fendant  was  convicted  was  not  proved,  and  tbe  court  should  have  given 
the  Instruction  which  was  asked  to  the  jury,  and  for  the  omlBsion  to  do 
■0  the  Judgment  should  be  reversed,  and  a  new  trial  ordered.  All  ooncur. 


{Supreme  Court,  General  Term,  Ftrat  Department.  October  34, 1890.) 

MOKCOUSB— BELHASa— FaTUENT  TO  AaENT^ADTHORITT  TO  BsOBIva. 

upon  a  losQ  of  money  on  mortgage  through  the  agency  ol  afirm  of  attorneys,  tlie 
bona  and  mortgage  were  loft  with  ihem  for  the  mortgagee,  and  were  Intmsted  to 
a  (dsrk,  who  had  ohai^  of  such  matters.  The  mortgagors  paid  to  the  clerk,  from 
time  to  ttoae,  Uie  Interest  thereon,  which  he  indorsed  on  the  bond,  and  idleged  that 
they  also  paid  the  prlaoipal,  aod  proved  that  he  had  surrendered  to  them  toe  bond 
and  mortgage,  witn  a  discharge  purporting  to  be  signed  by  the  mortgagee;  but 
this  was  a  forgery  by  tbe  oleric,  and  the  alleged  payments  of  principal  to  him  were 
sever  paid  over  to  the  mortgagee.  Whan  those  payments  vrere  made,  the  mort- 
fpft^  tty  Ita  tenuB,  was  not  yet  dm,  and  ao  authoti^  had  bean  ddegated  to  the 
oerk  to  receive  the  principal  before  it  matured.  Held,  that  bis  authority,  de- 
rived from  the  possession  of  the  bond  and  mortgage,  extended  no  further  than  to 
collect  the  Interest  and  principal  as  each  should  become  due,  and  that  Uie  alleged 
payments  of  principal  to  him  constituted  no  defense  to  an  aofeloa  to  foreotoaa  tbe 
mortgage. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  John  Egmont  3chermerhorn,  ss  trustee  of  tbe  estate  of  Emilie 
De  Macarty,  i^inst  Fmnklin  A.  Thurston,  Terence  Farley,  Mary  A.  Far- 
ley, Patrick  Farley,  and  Patrick  Farley,  as  administrator  of  the  estate  of 
Eliza  M.  v.  Farley,  deoeased,  to  foreclose  a  mortgage  given  by  defendant 
Thurston  of  real  estate  afterwards  conveyed  by  him  to  defendant  Twence 
Farley,  through  whom  the  title  passed  to  the  other  defendants,  suocssaively. 
From  a  judgment  of  foreclosure  and  sale,  defendants  Mary  A.  Fari^  and 
Patrlf^  Farley,  individually,  and  as  administrator,  appeal. 

Argued  before  Yak  Brttnt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

FMd  A  Deahon,  for  appellants.   Jonee  <&  Booeevelt,  for  respondent. 

BAinBLs,  J.  The  Judgment  from  which  the  appeal  has  been  brought  is 
for  the  foredosure  of  a  mortgage  upon  premises  known  as  "1990  Madison 
Avenue,"  and  tlie  sale  of  the  premises,  and  the  recovery  of  any  deficiency 
thereafter  remaining  against  Patrick  Farley,  as  administrator  of  Eliza  M.  V- 
Farley,  deceased.  The  mortgage  was  given  by  the  defendant  Franklin  A. 
Thurston,  who  was  at  that  time  the  owner  of  the  premises,  to  secure  a  loan 
made  to  him  by  the  plalntiCF  amounting  to  the  sum  of  tlTtOOO.  Tho  defend- 
ant Thurston  conveyed  the  premises  to  Terence  Farley,  who  assumed  tlie 
payment  of  the  mortgage,  and  he,  in  like  manner,  conveyed  them  to  £Mza 
M.  y.  Farley,  who  assumed  and  agreed  to  pay  the  mor^;age,  and  upon  whose 
decease  letters  of  administration  were  issued  to  the  defendant  Patrick  Far* 
ley.  She,  In  her  life-time,  conveyed  the  premises  to  John  P.  Farley,  anbject 
to  the  mortgage,  and  he,  in  the  same  form,  conveyed  them  to  Mary  A.  Far- 
ley. The  money  was  loaned  for  the  plaintifT,  through  the  agency  of  the  firm 
of  Shipman,  Barlow,  Larooque  &  Ghoate,  and  the  bond  and  mortgage  wei-e 
left  with  them  for  the  benedt  of  the  plaintiff.  They  intrusted  the  baalnens 
to  the  immediate  control  and  disposition  of  James  D.  Bedell,  who  was  a  clerk 
In  their  olfice,  and  placed  by  tliem  in  charge  of  their  real  estate  transactions 
of  this  deeoription.  The  interest  on  tbe  debt  was  from  time  to  time  pwd  to 
Urn  and  IndoiMd  upon  the  bond,  which,  with  the  mortpige,  war*  aooasakble 
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to  him;  and  in  their  answer  Uiese  appellants,  by  vaj  of  defense,  alleged  tbnt 
payment  of  the  principal  sum  secured  had  also  been  made  to  him  for  the 
plaintiff  in  the  action,  and  upon  the  trial  they  proposed  to  prove  that  th^ 
bad  made  payments  to  Bedell,  who  at  the  times  they  were  made  had  possesaloD 
d  the  bond  aud  mortgage  which  it  was  claimed  had  satisfied  and  exUngnlBfaecl 
the  mortgage  debt.  But  this  evidence  was  rejected,  and  the  defendants  ex- 
cepted. They  did  prove  that  the  bond  and  mortgage  had  been  snnendered 
by  Bedell,  with  a  discharge,  subscrit)ed  with  the  name  of  the  plaintiff,  the 
execution  of  which  had  been  proved  by  Bedell,  as  a  subscribing  witness.  This' 
bad  been  filed  with  the  register,  and  the  mortgage  discharged  of  reoonl.  Bnt 
the  plaintiff  testified  that  his  name  had  not  been  subscribed  by  him  to  the 
discharge*  and  t^ere  was  no  evidence  that  it  had  been,  and  the  court  there- 
upon found  the  fact  to  be  that  the  name  of  the  plaintiff  to  the  discharge  had 
not  been  placed  there  by  him,  or  by  his  authority,  and  that  it  was  a  forgery* 
The  defendants  consequently  can  derive  ho  advantage  from  the  dischaige  It- 
self, or  the  entry  made  of  it  on  the  record.  It  was,  on  the  contrary,  wholly 
inoperative. 

Tbe  payments,  which  it  was  proposed  to  prove  had,  In  Hie  manner  already 
stated,  been  made,  took  place  in  the  years  lb84  and  1885,  while  the  princlpA 
secured  bf  the  mortgage  did  not,  by  its  terms,  become  due  until  the  Ist  day 
of  December,  1886:  and  it  was  not  proved,  nor  offered  to  be  proved,  that 
any  aatborlty  had  l>een  conferred  by  the  plaintiff,  either  on  the  firm  having 
the  business  in  band,  or  npon  Bedell,  to  anticipate  that  time  by  receiving  any 
^art  ot  the  principal  sum  before  its  arrival,  unless  such  authority  is  to  m  in- 
ferred from  the  possession  of  the  bond  and  mortgage.  There  were  two  oth«r 
loans  made  attbe  same  time  by  the  plaintiff  to  Thurston,  upon  adjacent  par- 
cels of  propnty,  and  their  history,  and  the  tniusactions  concerning  them* 
have  been  made  a  part  of  the  evidence  in  this  case.  For  those  loans,  dia-- 
chargea  were  subscribed  and  acknowledged  by  the  plaintiff  himself,  which 
were  to  be  delivered  when  the  debts  secured  were  paid ;  but  neither  the  deal- 
ings with  the  other  mortgages,  nor  the  delivery  of  these  discharges,  added 
iinything  which  could  be  construed  into  an  enlsrscement  of  the  anthority  of 
Bedell,  or  of  the  firm  in  whose  employment  he  was,  over  the  debt  or  the  se- 
curities now  in  controversy.  These  discha^es  are  stated  to  hitve  been  in- 
tended to  be  delivered  when  the  debts  were  collected;  but  no  authority  was* 
given  to  collect  either  debt  nnttl  the  time  when  It  matured.  The  discharges 
were  provided  to  be  used  in  that  event,  and  without  authority  to  use  them 
utherwise.  Tlie  case  of  the  defendants  must  therefore  be  determined  upon 
the  facts  reUtlng  to  it  alone,  uoaffected  by  ttieae  other  and  disconnected 
transactions;  and  from  those  facts,  aa  no  actual  authority  was  delegated  to 
receive  the  principal  before  it  matured,  tbe  authority  of  Bedeli  is  to  be  aacer- 
talned  and  defined,  and  that  extended  no  further  than  to  collect  the  interest 
and  the  principal  as  each  should  become  due.  The  authority  to  do  that  is 
dedocible  from  the  possession  of  the  bond  and  mortgage.  That  possession,, 
in  the  absence  of  any  other  actual  authority,  conferred  no  power  to  collect  or 
rt^lve  the  mon^  before  it  became  due,  but  it  was,  at  most,  to  receive  it 
only  as  it  became  due,  and  then  to  pay  it  over  to  the  plaintiff.  To  exceed 
ttiat  by  receiving  the  principal  before  It  became  due  would  practically  change 
tbe  language  and  effect  of  tbe  Uind  and  mortgage  by  nominating  another 
time  than  that  mentioned  for  the  payment  of  the  debt,  and  that  the  agent, 
under  this  constructive  authority,  oould  not  do.  He  had  them  to  collect  as 
they  had  been  made,  and  not  to  modify  or  act  upon  them  different^;  and 
their  simple  possession  was  notice  to  persons  dealing  with  him  on  the  faitb 
of  that  fact  that  such  was  the  ntmosc  extent  of  his  authority.  This  was  tbe 
lafaejuM  considered  to  be  supported  by  the  possession  of  a  note  In  Sutehings 
r.  Mungett  41  N.  7. 156.  It  was  there  said  that  "all  the  evidence  of  Si- 
lence's authority  was  bis  puaiuselon  of  the  notes  for  the  parpose  of  reoeivin^ 
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the  money  thereon.  This  possession  was  evidence  of  his  authority  to  receive 
payment,  but  failed  to  show  any  authority  to  do  anything  el8e."  Id.  158. 
And  the  principle  was  applied  lo  commercial  paper  in  the  cases  of  Burbridt/e 
V.  Mannertt  3  Camp.  193,  and  Morley  v.  Cultenoell,  7  Mees.  &  W.  174.  In 
the  last  case  it  was  said  of  a  bill  that  it  "is  not  properly  paid  and  satisfied  ac- 
cording to  its  terms,  unless  it  be  paid  when  due."  Id.  181.  And  it  was  f(d- 
lowed,  and  considered  applicable  to  the  payment  of  a  mortgage,  in  Smith  t. 
Kidd.  68  N.  T.  131;  for  there  it  was  declared  to  be  the  htw  that,  "even 
though  an  agent  have  authority  to  receive  payment  of  an  obllgntion,  this 
does  not  authorize  him  to  receive  it  liefore  it  is  due."  Id.  141.  And  Qie 
principle  lias  not  been  qualified  or  enlarged  by  anything  which  was  decided 
in  Brooia  v.  Jameton,  55  Mo,  605,  Butler  v.  Dorman,  68  Mo.  298,  or  Se^^Je 
T.  Irwin,  30  Fa.  St.  518.  On  the  contrary,  in  the  laat  Ciise  the  court  held 
that  a  party  miUting  an  unauthorized  payment  took  the  risk  of  the  Int^rlty 
of  the  agent  receiving  it,  and  "must  bear  the  loss  which  liis  uniuItUfQioesB 
imposed."  Id.  515.  In  the  CMse  of  Heermona  v.  Clarkson,Qi  K.  Y.  171.  the 
payment  was  held  to  be  within  the  authority  conferred  upon  the  receiTcr, 
and  therefore  to  have  been  legally  made;  while  In  this  case  no  aatbority  to 
receive  the  principal  was  either  made  to  appear  or  offered  to  be  shown. 

The  case  is  an  unfortunate  one  for  the  dffendants,  but  the  disaster  encoun- 
tered has  arisen  from  placing  too  much  reliance  on  tlie  assumed  existence  (rf 
an  authority  not  indicated  by  the  ta(^  themsdves.  If  the  proof  which  was 
offered  and  rejected  had  been  received,  it  would  have  established  no  deft-nee. 
but  the  plaintiff  would  still  be  entitled  to  enforce  and  collect  the  mortgage. 
The  apparent  authority  of  the  agent  was  only  to  receive  the  money  when  it 
became  due,  and  for  a  previous  payment,  that  afforded  the  parties  paying  no 
protection,  as  long  as  the  money  was  never  paid  over  to  the  plaintiff,  but  was 
misappropriated  and  applied  to  his  own  ase  oy  the  person  receiving  It. 

Other  positions  have  beeu  taken  In  the  brief  of  the  oouns*;!  to  sustain  this 
Appeal*  bttt  they  are  really  identical  with  that  already  examined,  and,  as  tiiat 
must  be  overruled.  It  follows  that  the  judgment  should  be  afilrmed*  witt 
costs.  All  concur. 


{Supreme  Court,  Oetural  Term,  Ftret  Department.   Oetober  9i,  IMk) 

1.  Uabtsr  and  Sbrtant— Nboliorhoi  or  ALlstbs— Sbambh. 

Plaiatifl,  a  seaman,  while  operatiae  a  Bteam-winch  under  orders  of  his  superiors, 
received  a  severe  lajary  by  hu  hana  being  oaugbt  In  exposed  oog-whoela.  The 
ncdee  oansed  by  the  wlndi  prevented  one  (grating  it  from  hearing  ordera,  and  be 
was  obliged  to  watoh  tiie  person  In  ohSKe  of  the  work,  and  regulate  the  use  of 
the  winoh  from  motions  of  the  hand.  TLiere  were  other  wlnolies  on  the  Tsssel, 
which  had  been  in  use  about  12  years,  and  which  were  covered  and  comparatiTelT 
noiseless.  No  accident  had  previously  happened  from  the  wf noh  by  wtalon  i^aiotiff 
was  injured.  The  hand  of  we  operator  was  not  required  to  go  nearer  tb.e  whecda 
than  from  6  to  10  iDOhes.  Held,  that  there  was  evidenoe  suffideat  to  be  sub- 
mitted to  the  jury  of  defendant's  neellgence  In  not  rendering  the  ^paratoa 
seonre,  and  also  of  proper  oare  on  tdatntilTs  parL 

I,  BTIDBNOB— RSLBVANCT. 

At  the  trial  of  an  action  for  an  injury  to  plalntifTs  band  from  being  oaugfat  in  as- 
posed  cog-wheels  of  a  winch  which  ne  was  working,  a  witness  was  aaked  vhetlisr 
a  frame  shown  la  a  photograph  of  a  different  winon  was  a  proteotion  against  iba . 
oog-wheela  to  the  men  woning  it.  Held,  that  the  question  was  properly  excluded 

as  not  pertinenL 

I.  Saki— Matkriautt. 

At  the  trial  of  an  aotlon  by  a  seaman  for  persoant  Injuries  received  In  operating 
an  alleged  dangerous  winch  on  a  vessel  upon  .which  he  bad  shipped  and  signed 
articles,  a  witness  was  asked  whether  a  man  could  not  leave  a  snip  aftur  he  had 
signed  articles.  In  .case  he  did  not  Itlca  the  looks  of  her.  Held  thtt,  pl^ntifl  nok 
having  attempted  to  leave,  the  ansvrer  was  properly  excluded  as  nnlmporiaut. 


Eldbidob  e.  Atlas  Strahbhip  Co. 
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4>  Siira— OpiNioif — CoKCLCBTo:?  or  Witnebs. 

Whether  a  seaman,  after  the  loss  of  three  flDgen  of  the  left  hand,  U  cxnopetent 
to  perform  the  duties  of  quartermuter,  oannot  he  proved  tba  ojdiiioii  of  a  wit- 
ness. 

ib  M13TER  AND  SbBTAKT— ASSOHPTIOM  Or  RiSK. 

At  the  trial  of  an  action  by  a  seaman  for  personal  injaries  received  in  operaunc 
an  ^eged.dangeroiia  winch  on  defendant's  ship,  an  instruction  that,  if  pliUntiS 
had  an  opportunity  of  seelnff  the  which  before  the  ship  sailed,  heoonldDOtreoover, 
was  properly  refused,  as,  if  ne  did  not  acquire  knowledge  of  the  rlak,  tb«oppca> 
tnnity  to  discover  it  would  not  justify  a  verdict  for  defendant. 
4.  Damaobs— ExcissrvE — Febsokal  Ikjubies. 

FlaluUff,  a  seaman,  while  operatins  a  winch  on  defendant's  vessel,  sustained  a 
Mvere  injary  to  bis  IsR  hand,  reaoltaiff  in  the  loss  of  thz«e  flngan.  Bsldi  tbat  a 
mdtot  for  tS,7V0  damagea  thertf  w  vras  not  ezceiriTa. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Alfred  Eldrldge  against  the  Atlas  Steamship  Gompany.  (Uin- 
Ited,)  to  recover  damages  for  [tei-suiial  injuries  received  by  plaintiflF  while 
serving  as  a  seaman  on  one  of  defendant's  vessels.  From  a  judgment  for 
plaintifl  entered  on  the  verdict  of  a  jury,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

W/ieelert  CortU  <&  QodkiUt  (ftwrstt  P.  Wheelei\  of  counsel,)  for  appellant. 
Jaeob  FromuM,  tot  respondent. 

Daniels,  J.  The  plaintiff  sustained  a  severe  injury  to  his  left  hand, 
resnlting  in  the  loss  of  three  of  his  fingers,  in  operating  a  diagonal  steam- 
winch  on  board  the  defendant's  steamer  Al vena,  on  the  23d  of  November, 
1886,  at  Aspinwall.  He  shipped  as  a  seaman,  and  signed  articles  pi  ior  to  the 
commencement  of  her  voyage.  At  the  city  of  New  Turk,  and  was  ordered,  on 
the  moniittg  of  the  day  of  the  accident,  to  attend  to  the  working  uf  this 
winch,  in  shifting  cargo,  and  he  obeyed,  as  It  was  stated  he  was  liound  to  do, 
.  that  order.  There  were  three  winches  used  upon  the  stfumer  fur  similar 
objects,  and  the  other  two  were  horizontal  and  covered,  and  not  liable  to 
accldenta  of  the  nature  at  tbat  encountered  by  the  plaintiff.  These  others 
had  been  In  use  for  about  12  years,  and  were  comparatively  noiseless.  This 
*  diagonal  winch  had,  preceding  the  Improved  winch,  been  In  extensive  use.  but 
had  given  place  to  the  <Aher8  when  clianges  were  made.  It  consisted  In  a 
lifting  apparatus  operated  by  a  steam-yalve,  and  a  large  and  small  cog-wheel; 
and  to  reach  the  valve,  to  control  the  motion  of  the  winch,  the  person  operat- 
ing it  seems  to  have  been  required  to  extend  his  hand  over  the  wheels  to  the 
valve.  When  the  winch  was  In  motion,  the  noise  caused  by  it  was  so  great 
as  to  prevent  the  operator  from  hearing  orders  given  by  the  person  in  charge 
of  the  buBlness  over  him,  and  he  was  obliged  to  watch  that  person,  and  regu- 
late  the  ose  of  the  winch  from  different  motions  of  his  hand.  The  evidenoe 
of  the  plaintifl,  which  was  corroborated  by  that  of  other  witnesses,  is  that  be 
was  rendering  his  services  In  this  manner,  and  was  extending  his  hand  across 
the  winch,  to  reach  and  operate  the  valve,  when  his  fingers  were  caught 
between  the  wheels,  and  this  Injury  received.  There  was  no  controversy  as 
to  the  fact  that  this  winch  Wiis  uncovered,  or  that  the  plaintifl  received  his 
iojury  while  he  was  engaged  in  operating  It.  Evidence  was  given  that  it 
was  unsafe  for  want  of  being  covered  where  the  wheels  were  exposed,  and,  ou 
the  part  of  the  defendant,  that  no  acddent  ^m  it  had  previously  happened, 
and  that  the  band  of  the  jqwrator,  extended  to  reach  the  valve,  was  not 
required  to  go  nearer  than  from  6  to  10  Inches  of  the  wheels. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  moved  for  a  dis- 
missal, of  the  complaint  for  want  of  evidence  of  negligence,  and  also  fur  the 
further  reason  that  this  was  a  risk  of  the  plaintiff's  employment,  and  the  ac- 
cident resulted  from  the  plaintiff's  own  want  of  care.  At  the  close  of  the 
ease  the  motloD  was  renewed,  and  the  defendant  excepted  to  each  denial  on 
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each  occasion.  Upon  a  previous  trial  the  comptaint  was  disDiissed.  but  that 
was  set  aside  and  a  new  trial  ordered  by  this  general  term,  whose  decision 
was  a  sufficient  authority  for  the  submission  of  the  case  to  the  jury.  8  N. 
Y.  Supp.  4S3.  The  further  evidence  given  by  the  defendant  was  added  to 
that  which  had  previously  been  taken,  but  it  was  In  no  respect  aocontrolling 
4U  to  require  the  points  in  controveray  to  be  withheld  from  the  jury.  There 
was  accordingly  no  error  In  the  denial  of  these  motions.  The  plaintiff  occu- 
pied a  position  in  which  he  was  bound  to  obey  the  orders  by  his  superiors, 
and,  in  nndertaklng  to  operate  the  winch  in  the  condition  in  which  it  was,  he 
had  reason  to  believe  it  could  be  safely  done.  ConQdence  of  that  nature 
would  naturally  be  iuspired  by  the  order  which  was  given,  and  when  it  tm- 
anated  from  a  person  whose  order  the  snbordinHte  has  bound  himself  to 
■obey,  as  the  plaintiff,  as  a  seaman  in  the  service  of  the  steamer,  had  becobie 
■bound,  that  cannot  fail  to  be  a  fact  of  importance  in  the  inqoiry  inTolviog 
the  care  of  the  peason  rendering  the  service.  And  while  the  defendant  was 
bot  bound  to  obtain  and  supply  for  this  service  the  best  possible  apparatus, 
it  was  bound  to  render  that  which  was  to  be  used  reasonably  secure  and  safe, 
and  what  had  been  done  to  secure  that  end  witli  the  other  two  In  use  was 
suggestive  at  least  of  the  propriety  of  adding  that,  or  a  Bimliar  or  equivalent 
safeguard,  to  this  diagonal  winch;  and,  aa  it  had  failed  to  do  that  after  ac- 
quiring the  knowledge  supplied  by  the  otiier  wincbes,  and  which  it  most, 
from  their  employment,  be  assumed  to  have  obtained,  there  was  sufficient 
evidence  to  render  ttie  case  one  for  the  Jury  on  each  of  these  controlling  in- 
quiries. 

Photographs  were  produced  upon  the  trial,  and  a  photograph  of  winch  num- 
ber 2,  which  was  not  the  winch  in  question,  was  shown  to  the  witness  Bar^ 
rows,  and  he  was  then  asked  whether  the  frame  on  the  left-hand  side  was  a 
3)rotection  against  the  cog-wheels  to  the  man  standing  there  and  working  the 
wiuch.  The  witness  was  not  allowed  to  answer  the  question,  and  the  de- 
fendant's counsel  excepted  to  this  ruling.  But  from  the  form  of  the  question, 
it  cannot  be  determined  that  it  had  any  pertinency  to  the  case.  It  might  or 
might  not,  for  all  that  appeared,  have  been  a  protection  for  that  wineh,  with- 
out shedding  the  slightest  light  upon  either  issue  in  the  action.  The  same 
witness  was  asked  whether  a  nxan  could  not  in  this  country  leare  the  ship  ' 
after  he  had  signed  articles,  in  case  he  did  not  like  the  looks  of  her,  and  an 
exception  was  taken  to  the  ruling  excluding  the  anwer.  Whether  he  could 
leave  or  not,  was  not  important,  for  the  plaintiff  did  not  attempt  to  leave. 
He  was  not  bound  to  do  so  even  if  he  had  seen  the  uncovered  condition  ct 
this  winch  before  the  steamer  sailed,  which  he  denied  liaving  done.  Tiie  an- 
swer, even  if  it  tiad  been  favorable,  would  have  been  wholly  unimportant,  for 
the  reason  tliat  be  remained,  and  subordinated  himself  to  the  orders  which 
were  given  him.  Whether  he  was  competent  to  perform  the  duties  of  quar- 
termaster after  this  injury  to  his  hand  was  not  to  be  determined  by  the  opin- 
ion of  the  witness  who  was  Interrogated  as  to  that  fact.  Thatdepended  upon 
the  services  to  be  performed  and  the  apparatus  to  be  used,  which  conld  have 
been  clearly  stated  and  described,  and  In  tbiit  manner  brought  within  the 
<!omprehension  of  the  jury*  who  would  then  tiave  been  able  to  infer  what 
his  ability  was, — as  well,  certainly,  as  thewitneas;  and,  when  that  may  be 
^one,  the  fact  is  not  one  to  be  proved  by  the  expression  Ot  an  oplnitm,  which 
was  all  that  was  asked  of  the  witness. 

Neither  was  there  error  In  the  refusal  to  charge  that,  if  the  {dalntiff  had 
jin  opportunity  of  seeing  the  winch  before  the  ship  aalied,  he  muBt  be  as- 
sumed to  have  sailed  with  the  knowledge  of  its  condition,  and  cannot  recover 
for  an  injury  caused  thereby.  This  request  presenteil  a  dear  non  M^tUTt 
And  alao  placed  the  plaintiff's  right  to  nuiintaiu  the  action  wholly  on  the  op- 
portanlty  to  see,  whether  he  had  seen  or  not.  But,  without  acquiring  knowl- 
edge of  the  fact  itself,  the  opportunity  to  discover  it  would  not  justify  a  Ter> 
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diet  for  the  defendant.  If  he  entered  the  employment  of  the  with 
knowledge  that  the  winch  was  uncovered,  then  the  court,  at, the  request  of 
the  defendant's  counsel,  did  charge  that  he  could  not  recover,  but  the  verdict 
most  be  for  the  defendant;  and  that  was  going  fully  as  far  as  either  the  law 
or  the  facts  required  the  court  to  interfere  for  the  exoneration  of  the  defend- 
ant. The  action  was  one  for  the  jury,  and  neither  of  tlie  exceptl(Hi8  can  be 
sustained,  nor  was  their  verdict  of  83,750  in  any  degree  exceaftive.  Tb* 
Judgment  and  order  should  be  affirmed.  AU  concur. 


Grosshan  v.  Walters  et  al. 
(Supreme  Ootxn,  Qtneral  Term,  Firtt  Department  October  24, 1890.^ 

1.  &4UI— RraHTB  utu  RmapiBB  or  Paatibs— Bbsoissioh  fob  Pudd. 

On  parcbasM  of  goods  by  E.,  made  parUy  la  Hay,  but  mostly  in  June,  oredlt  was 
obt^Uied  hy  him  apon  Btatements  as  to  his  means,  made  eltlwr  to  the  dealers  di- 
rectly, or  to  an  asaodatlon  wUch  communicated  tbe  same  to  fbem,  to  the  effect 
that  he  had  a  large  unimpaired  capttal.  He  had  been  insolvent  daring  several 
months,  and  testified  tbab  he  was  aware  of  his  insolvent^  In  tbe  middle  ot  Jnoe, 
but  made  piirchiise«  natll  June  2(Kli,  when  he  sold  his  entire  sto<^  but  made  no 
payments  for  tbe  goods  thus  purcbasad.  field,  that  Us  trend  would  snstain  a  re- 
eovery  of  the  goods  from  Us  vendees,  unless  tiiey  pnrohasefl  frmn  him  In  good  faith, 
and  for  a  valuable  coosldenttion. 

%,  BAMS— BoKi.  Fids  Pobohassbs— Nonoi. 

The  goods  were  sold  by  K.  to  C.  &  Co.,  part  of  tbe  price  being  the  satlsfaotlon  of 
an  inaebtedness  to  them,  and  the  balance  being  paid  in  cash.  The  employe  of  O. 
~  Jk  Co.  with  whom  the  tran»acUon  took  place  had  been  Informed  by  K.  prevton^v 
that  he  was  embarrassed,  and  could  not  cooUnue  his  business.  The  pure  base  by  O. 
A  Co.  was  made  speedily,  for  a  round  sum,  and  without  any  inventory,  and  ibey 
immediately  sold  tae  goods  in  a  similar  manner  to  one  of  thmr  employes,  for  a  less 
price,  who  paid  in  part  money  obtained  from  the  cashier  of  C.  &  Co.,  and  the  bal- 
ance by  his  note  to  C.  &  Co.  He,  as  quickly  as  possible,  B(dd  tbe  goods  throuf^ 
auctioneers,  and  fnan  the  i^ooeeae  rej^ld  the  loan  and  paid  oSt  bis  note  befbre  ft 
became  due.  Seld,  that  Xbemo  facts  warranted  a  finding  that  these  purchases  were 
made  with  knowledige  that  K.  disposed  of  the  property  to  defraud  tus  other  oredlt- 
OTB^and  that  the  payment  of  an  adequate  oonslderUion  did  not  renderthe  puehaaaa 

>.  RarLBviir— Ejvidbkoi  ov  Valox. 

In  an  action  to  recover  goods  obtained  on  oredlt  by  fraudulent  representations, 
there  was  no  direct  evidence  of  value,  but  the  prices  agreed  to  be  paid  by  the  pur- 
chaser, and  by  subsequent  purchasers  under  him,  were  shown.  Held  that,  in  the 
absence  of  evldenoe  to  the  oontrary,  the  Inferenoe  was  that  the  goods  were  worth 
the  prioe  for  whloh  they  were  originally  purohased. 

4.  WnSCSS^BXAMIMATIOH— STATBMKXTS  is  FoaMBB  PBOOBHDIKeS. 

On  the  examination  of  a  wituesg,  his  sworn  atatemonts  on  an  examination  snj^ 
plementary  to  execution  were  brought  to  bis  attention,  and  he  was  asked  if  they 
were  true,  and,  so  far  as  they  were  important  or  material,  he  testtfled  that  they 
were  true.  Held,  that  this  was  not  improper,  as  raoh  former  testimony  was  not 
itself  given  in  evidence. 

5.  fUFUTiN— Whbx  Lies— AoAinsT  Adotiorsbr. 

Replevin  for  goods  obtained  from  plaintlfT  hj  fraudulent  representations  by  a 
purohaser  may  be  maintained  against  auctioneers  having  aetuu  possession  of  the 
goods  by  delivery  to  them,  for  the  purpose  of  sale,  from  a  subaequrat  pnrfhaaer 
with  notice. 

e.  Appbal — Rbtiew — HiuuiLEss  Ebbob — RePLBVI!?. 

■  That  the  report  of  a  referee  in  favor  of  plaintiff  in  replevin,  in'flndiugtbe  dam- 
ages and  the  value  of  the  chattels,  as  required  by  Code  Civil  Froc  H.  Y .  S  l^SB, 
■tales  the  aggregate  of  the  value  and  the  damages.  Instead  of  a  separate  finding  as 
to  each,  does  not  prejudice  defendanLand  muK  be  disregarded  on  mmms^  hy  tiim- 
Distinguishing  Wood  v.  Orser,  25  N.  T.  848.  «-  -w 

7.  APnui— Decision— Modification  or  Jitdokbxt. 

An  action  to  recover  possession  of  goods  fraudulently  purchased  on  credit  from 
several  dealers  was  brought  by  the  assignee  of  all  of  them,  and  he  reiwvered  a 
judgment  In  respeot  of  all  the  goods  sued  for;  but  on  appeal  It  appeared  that  the 
evidence  of  fraud  as  to  one  sale  was  radically  defective,  and  that  the  Interest  al- 
lowed on  another  item  was  excesBive.  Het<l,  as  such  sale  was  separate  and  dis- 
tinct from  the  others,  the  judgment  could  be  corrected  without  a  reversal,  by  a 
proper  deductioa,  with  the  assent  of  plaintiff,  in  respeot  of  such  sale  and  the  oxcsss 
of  interest. 
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Appeal  from  Judgment  on  report  of  referee. 

Action  bj  G^rge  J.  Grossman  against  Ephralm  M.  Kantrowitz,  Hlcbanl 
K.  Walters,  and  Ofaarles  F.  Walters,  to  recover  possession  of  goods  alleged  to 
hare  been  fraudulently  purchased  from  various  assignors  of  pliuntitf  by  de- 
fendant Eantrbwltz,  and  of  which  defendants  Walters  were  alleged  to  be  in 
poaSRSsion.  Defendant  Kantrowitz  did  not  answer  the  compliUnt.  Code  (Xvil 
Proo.  N.  Y.  §  1726,  relating  to  actions  lo  recover  chattels,  provides  that  "the 
verdict,  report,  or  decision  must  Rx  the  damages,  If  any,  of  the  prevailing 
party.  When  it  awards  to  tlie  plalntiCC  a  chattel  which  has  not  been  replev- 
ied, or  where  it  awards  .to  the  prevailing  party  a  clitittel  which  has  been  re- 
plevied, and  afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party,  or 
to  a  person  not  a  party.  It  must  also,  except  in  a  case  specifled  in  the. next 
section,  fix  the  value  ot  the  cliattel  at  the  time  of  the  trial."  From  a  Judg- 
ment for  plaintiff,  entered  on  the  report  of  a  referee  to  whom  the  action  was 
referred  by  consent,  and  wbicli  awarded  to  plaintiff  the  return  of  all  the  good^i 
mentioned  In  the  compluint,  or  a  certain  sum  as  tbetr  value  Id  case  a  ddiveir 
could  not  be  had,  defendants  Walters  appealed. 

Argued  before  Van  Brcnt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

S.  K.  JCneelandt  for  appellants.   Abram  Kling,  for  respondent. 

Daniels,  J.  The  plHlntiff,  as  the  assignee  of  his  own  firm  and  of  six  other 
parties,  brought  this  action  to  recover  the  possession  of  personal  property  soLl 
ami  delivered  to  Eptiraim  M.  Kantrowitz.  The  sales  weie  made  partly  in 
May,  but  mainly  in  June,  1888,  and  Miey  consisted  generally  of  furniture  and 
carpetings.  On  the  29th  of  June,  1888,  Kantrowitz,  the  purchaser,  sold  ami 
transferred  to  the  firm  of  H.  B.  Clnflin  &  Co.  "the  stock,  fixtures,  store  and 
o£Bce  furniture,  good-wlil,  trade-marks,  horse,  lutrness,  and  truck,  and  aJ 
other  property  connected  with  or  pertaining  to  the  store  of  the  party  of  the 
first  part,  situated  at  No.  1  Fourth  avenue  in  the  city  of  New  York ;  also  the 
goods  on  storage,  or  contained  in  the  t>asement  at  Ko.  212  Bowery,  belonging 
to  the  said  party  of  the  Hrst  part."  Claflin  &  Co.,  on  the  same  day,  sold  the 
property  to  Miles  O'Brien,  wbo  placed  it  in  the  possession  of  the  appellant^ 
as  auctioneers,  for  sale.  The  parties  from  whom  Kimtrowilz  had  purchased 
the  furniture  and  carpetings  cLUmed  to  have  been  induced  to  make  the  sales 
by  means  of  fraudulent  representations  made  by  lilm  concerning  hla  pecun- 
iary  condition,  and  that  be  made  this  transfer  afterwards  to  the  Arm  of  Claflin 
ft  Co.  to  defraud  his  creditors,  and  that  they  received  the  transfer  under- 
standing that  to  beat  the  time  his  Intention,  and.'to  carry  that  more  com- 
pletely into  effect,  that  they  transferred  tlie  property  to  Miles  O'Brien.  The 
referee  adopted  this  view  of  the  ease,  and  held  the  plaintiff  to  be  entitled  to 
recover  the  goods  in  controversy,  or  their  value.  At  the  time  ot  the  oom- 
menoemeiit  of  the  action,  the  goods  were  in  form  taken  by  the  sheriff  lender 
process  of  claim  and  delivery,  but,  upon  an  undertaking  executed  on  behalf 
1^  the  appellants,  the  goods  were  restored  to  them ;  and.  by  the  flnal  omctu- 
lion  of  the  referee,  it  was  determined  that  the  plaintiff  was  entitled  to  the 
possession  of  the  property,  and,  if  possession  could  not  be  obtained,  to  tiis 
value  there<d«  with  Interest,  amounting  lo  the  sum  of  •2,406.82. 

The  conclusions  of  the  referee  concerning  the  nature  of  the  purchases  made 
by  Kantrowitz  and  the  subsequent  sales  of  tiie  goods  have  been  eritleiaed  with 
uncommon  severity  by  the  counsel  for  the  appellants.  It  has  been  urged  th  t 
these  conclusions  were  devoid  of  evidence,  and  that  the  Judgment  accordingly 
is  very  clearly  erroneous.  But  very  direct  proof  was  given  that  the  sales 
made  by  Elliott &Oougle,  OttoDenecke.  and  the  Anderson  ABlattFoldlng-Beil 
Company  were  procured  by  meiuia  of  direct  misrepresentations;  for  Kantro- 
witz is  shown  to  have  represented  to  the  persons  acting  on  behalf  of  these 
vendors,  sliortly  prior  to  the  time  of  the  sales,  that  he  had  the  aum  of  SHjiOOO. 
which  he  had  received  from  his  preceding  firm,  and  put  into  Uw  business 
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commenced  by  himself,  as  his  capital.  The  represenUttlons  In  this  manner 
made  were  either  accompanied  witti  the  stulement  tliat  he  was  free  from  idl 
liabillttes,  or  the  language  employed  by  him  in  each  instance  was  such  as  to 
produce  the  impression  in  the  minds  of  the  persons  to  wliom  the  representa- 
tions were  made  timt  be  had  this  sum  as  unimpaired  capital,  upon  which  he 
transacted  his  business.  The  Hrnis  of  Grossman  &  Sons  and  Blanck  &  Co. 
are  stated  to  hare  sold  and  delivered  their  goods  upon  information  concei-n- 
Ing  the  standing  of  EantrowUz  obtained  from  the  Lyon  Furniture  Associa- 
tion. TbiB  was  an  association  in  tlie  interest  of  the  dealers,  in  furniture* 
obtaining  and  furnishing  Information  to  persons  and  firms  in  the  business 
relative  to  the  financial  standing  of  dealers  applying  for  credit;  and  evidence 
was  given  from  which  the  referee  could  very  well  conclude,  as  he  did,  that 
Kantrowitz  had  made  substanlially  the  same  representations  that  he  did  to 
the  other  persons  with  whom  he  dealt  to  this  association  as  to  his  fiuancial 
condition ;  and  these  two  Rvms  are  stated  to  have  made  iheir  sales  to  him  upon 
the  faith  of  the  information  obtained  from  that  association. 

The  defendant  Kantrowitz  was  examined  as  a  witness  on  behalf  of  theptaln- 
ttff,  and  from  his  testimony,  which  certainly  may  bi-  assumed  to  be  credible 
so  far  as  it  was  against  himself.  It  was  shown  that  he  was  aware  of  his  own 
Insolvency  as  early  as  the  15tli  of  June,  1888,  and  probably  as  early  as  the 
commencement  of  his  business;  for  he  does  not  appear  to  have  encountered 
any  substantial  loss  in  his  business  from  the  17th  of  February,  when  he  made 
the  statement  to  the  Lyon  Furniture  Association,  to  the  time  of  his  sale  to 
Claflln  &  Co.,  and  this  condition  of  bis  affairs  exhibits  the  fact  to  he  thai 
when  he  made  the  representations  they  were  untruthful,  and  designed  to  de- 
ceive the  persons  to  whom  they  were  made.  Fur,  notwithstanding  the  con- 
cession made  by  himself  that  he  was  aware  of  his  own  insolvency  as  early  as 
the  middle  of  June.  1888,  he  still  continued  to  purchase  goods  from  persotis 
who  sold  him  under  the  evident  impression  that  his  representations  were 
truthful.  From  Elliott  A  Cougle  he  purchased  a  folding-bed  for  the  price  of  872, 
on  the  29th  of  June,  which,  in  compliance  with  his  order,  was  sent  to  the  city  of 
Chicago.  On  the  26th  of  June  he  purchased  goods  amounting  to  the  sum  of  $51 
of  the  Arm  of  Blanck  &Co.,  which  were  delivered  on  the 29th;  and  on  the 29th 
of  June  he  also  purchased  bedding  of  Otto  Denecke.  These  last  purchases 
were  made  on  the  same  day  and  the  day  preceding  the  sale  of  his  entire  stock 
to  H.  B.  ClaBln  &  Co.,  and  after  he  had  become,  from  his  own  evidence,  en- 
tirely aware  of  his  insolvent  condition  and  inability  to  continue  his  business, 
and  they,  together  with  the  other  evidence,  supply  unmistakable  proof  that 
he  was  actuated  with  a  fraudulent  iutention  in  making  his  purchases;  and 
that  is  further  confirmed  by  the  fact  that  no  part  of  the  moneys  received  by 
him  from  the  sale  of  his  stuck  was  appropriated  to  the  payment  of  these  cred- 
itors. As  to  him.  tlierefore,  the  plaintiff,  as  the  assignee  of  these  parties, 
was  entitled  to  recover  the  articles  sold  after  they  went  Into  the  possession  of 
the  appellants,  and  they  had  been  demanded  from  them,  and  they  had  refused 
to  deliver  them. 

A  special  objection  has  been  taken  to  the  right  of  the  plaintiff  to  recover 
■8  the  assignee  of  ttie  Indiana  Furniture  Company,  on  the  ground  that  the 
company  was  not  induced  to  sell  its  furniture  to  Kantrowitz  by  means  of  any 
false  representation  made  to  that  company.  But  the  evidence  of  the  agent 
Alexander  C.  Kelly  deprives  this  objection  of  its  support,  fur  the  representa- 
tion was  made  by  Kantrowitz  directly  to  him,  and  was  then  communicated 
by  him  to  the  company  in  lndi:i  na,  which  ordered  the  sale  of  the  goods ;  and  the 
witness  testified  that  after  that  the  goods  were  shipped  on  the  basis  of  the  state> 
ment  made  to  the  witness.  There  was  nothing,  therefore,  in  this  sale  sub- 
stantially distinguishing  it  from  the  others  which  have  been  referred  to.  The 
facts  that  the  referee  mistook  the  time  when  the  statement  was  made  to  the 
lorons  Famltare  Aasoeiatifai.  or  assumed  Uw  immaterial  dzcuustonca  that 
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Elliott  ft  Cougle  vere  subscribers  to  that  association,  are  wltboat  the  least 
materiality  in  the  case.  And  equally  so  are  other  immaterial  circumstances 
mentioned  or  referred  to  in  the  report,  for  the  evidence  was  manifestly  suf- 
ficient to  support  the  import  of  any  conclusion,  deemed  by  the  referee  to  be 
sustained  by  It,  that  Eantrowitz  had  fraudulently  misrepreseoted  his  circum- 
stances to  these  different  vendors,  and  had  obtained  their  goods  with  the  in- 
tention of  unlawfully  depriving  them  of  their  property.  As  to  these  facts, 
which  are  the  controlling  ftu^ts  la  this  part  of  the  case,  very  little  room  was 
left  for  doubt  or  question.  After  having  obtained  the  property  in  this  man- 
ner, Kantrowitz  could  deprive  the  vendors  of  their  right  to  follow  and  obtain 
its  return  from  him,  or  other  persons  succeeding  to  his  tille,  only  by  making 
a  bona  fide  sale  of  it  for  a  valuable  consideration.  Tim  burden  of  establish- 
ing that  to  be  the  nature  of  the  sales  made,  was  placed  upon  the  persons  claim- 
ing under  those  shIcs.  Stevenv  v.  Brennan,  79  N.  Y.  254,  258;  Weaver  v. 
Sarden,  49  N.  T.  286.  And  to  meet  this  rt-quirement  of  the  law  evidence 
was  given  concerning  the  sale  made  to  H.  B.  daHin  ft  Co.,  showing  that 
Kantrowitz  was  indebted  to  tbiit  firm  in  the  sum  of  3^,765.35,  and  made  the 
sale  to  the  firm  to  satisfy  that  indebtedness,  and  received  from  the  Ann  its 
check  for  the  sum  of  Sf).2<}4.6&,  making  in  all  the  sum  of  910.000,  for  which 
the  sale  was  made  to  Claflin  ft  Co.  The  transaction  resulting  in  this  sale 
took  place  between  Kantrowitz  and  Mr.  Jordan,  who  wns  employed  in  the 
business  of  H.  B.  Claflin  ft  Co.  Kantrowitz  testitied  that  he  had  previously 
inform^  Jordan  that  he  was  embarrassed  In  his  business,  and  that  be  could 
not  stay  in  his  business,  and  had  told  him  that  his  indebtedness  amounted  to 
the  sum  of  880,000. 

The  Arm  of  H.  B.  Claflin  ft  Co.  are  chargeable  with  the  InfbrmaUon  In  this 
manner  acquired  by  Jordan  in  the  transaction  of  the  business,  and  must  be 
held  to  have  been  aware  of  the  fact  that  Kantrowitz  bad  reached  the  point 
where  be  could  not  continue  in  his  business;  but  that,  of  itself,  would  udt 
prevent  them  from  obtaining  a  valid  title  to  the  property  sold,  so  far  as  the 
consideration  paid  for  it  was  valuable,  as  it  certainly  w<is  to  the  extent  of  ibe 
check  given  by  them  to  Kantrowitz.  But  there  were  circumstances  attending 
the  Bale  and  the  conduct  of  their  representative  in  procuring  it  that  indicated 
the  conviction  on  his  part  that  Kantrowitz  designed  to  dispose  of  this  prop- 
erty in  fraud  of  the  rights  of  his  other  creditors.  These  circumstances  con- 
sisted mainly  of  the  important  fact  that  the  property  was  purchased  speedily, 
and  without  any  inventory,  or  such  careful  examination  as  apparently  would 
have  been  made  In  the  exercise  of  goo.l  faith.  It  was  taken  at  a  round  sum 
of  $10,000,  without  any  such  invesllgaLion  as  would  ordinarily  be  expected 
to  be  made  by  careful  or  discreet  purchasers  of  that  amount  of  property,  not 
consisting  generally  of  articles  in  which  this  firm  was  engaged  in  dealing. 
Then,  under  an  evident  consciousness,  not  denied  by  Jordan,  that  the  purchase 
might  nut  be  capable  of  being  sustained,  a  sale  was  immediate^  made, 
through  the  intervention  of  Jordan,  to  Miles  O'Brien,  another  person  in  the 
employment  of  H.  B.  Claflin  ft  Co.  Tliis  sale  was  made  fur  the  sum  of  $500 
less  ttian  the  price  for  which  the  property  was  bought  by  Claflin  ft  Co.,  ami 
the  reduction  does  not  appear  to  have  been  caused  by  any  observation  or  ex- 
amination leading  to  the  suppusitioo  that  the  firm  had  been  mistaken  as  to 
the  value  of  ttie  property  boiiglit;  but  the  object  of  this  sale  could  very  well 
by  the  referee  be  inferred  to  have  been  the  confirmation  of  ttieir  purchase  in 
such  a  manner  that  it  should  not  be  disaffirmed  by  the  creditors  of  Kantro- 
witz. This  probability  is  increased  In  its  effect  by  the  fact  that  O^Brien  ob- 
tained from  the  cashier  of  the  firm  of  CIafiinftCo.tlie23,000hepaid  to  Jordan 
upon  his  purchase.  The  residue,  amounting  to  $6,500,  was  included  in  a 
promissory  note  of  O'Brien  given  to  tbe  firm,  due  in  tliree  months  afterwards. 
O'Brien  did  not  require  tbe  property  for  any  special  purpose ;  neither  was  any 
inventory  of  it  made  apprising  him  of  the  articles,  or  tlw  extent  of  tbe  atock. 
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prior  to  the  time  of  his  purchase,  but  a  general  examination  took  place*  ooq- 
alfltlngof  no  further  consumption  of  time  than  the  period  of  about  two  hours, 
and  that,  too,  by  persons  whose  business  was  that  of  dry-goods.  In  his  tes- 
timonj  O'Brien  states  further  that  **I  had  the  stock  examined,  and  took  steps, 
as  quickly  as  I  possibly  could,  to  sell  the  stock  through  an  auctioneer. "  These 
auctioneers  were  the  defendants,  who  have  appealed  from  this  judgment. 
The  property  was  placed  in  their  possession,  and  it.  was  sold  by  them  at  auo- 
tlon,  and  from  the  proceeds  of  the  auction  sales*  which  exceeded  the  sum  of 
^.500,  O'Brien  repaid  the  loan  obtained  by  him,  and  also,  before  it  became 
due,  paid  the  note  which  bad  been  given  by  him  for  the  balance  of  ttie  price. 
The  circumstances  were  consistent  with  no  other  ouuciusion  than  that  the 
property  had  been  obtained  to  avoid  the  claims  of  other  persons  against  Kan- 
trowitz,  and  was  sold  as  speedily  as  practicable;  to  secure  that  end;  and  while 
there  was  no  direct  proof  that  the  purchases  were  made  by  Jordan  for  Cladin 
&  Co.,  and  from  them  by  O'Brien,  with  knowledge  of  the  fact  that  Kantro- 
witz  intended  to  defraud  his  creditors  in  selling  the  stock  as  he  did,  these  cir- 
cumstHDces  were  sucbas  naturally  would  produce  the  conviction  of  the  exist- 
ence of  that  knowledge  or  understanding,  both  on  the  part  of  Jordun  and  ot 
O'Brien,  and  that  fully  warranted  the  referee  in  concluding,  as  he  did,  that 
these  purchases  were  made  witii  notice  or  knowledge  of  the  fact  that  Eantro- 
vitzdisposodof  the  property  todefraud  hisothercr^itors.  InMaj/Y.  Walter^ 
56  K.  7. 8,  the  lesding  facts  were  quite  simihtr  to  those  in  this  action,  and  it  was 
held  by  the  court  that  it  was  the  duty  of  the  judge  at  the  trial  to  stibiuit  the 
question  to  the  jury,  whether  the  property  had  not  been  purchased  by  the  ven- 
dee with  intent  to  avoid  the  rights  of  the  creditors  of  the  vendor.  The  pay- 
ment of  an  adequate  consideration  did  not  preclude  that  inquiry  under  these 
circumstances,  for  a  valiiable  and  adequate  consideration  is  not  sufficient  to 
maintain  such  a  purchase,  where  it  mayfairly  be  inferred  from  the  facts  that 
the  purchaser  uuderstood  or  had  notice  of  the  vendor's  fraudulent  intention. 
BilUnaa  V.  Rusaelh  101  N.  Y.  230.  233,  4  N.  E.  Eep.  531;  StaHn  v.  KeUy, 
88  N.  T.  418, 421.  The  evidence  was  certainly  sufBcient  to  submit  this  ques- 
tion of  notice  or  knowledge  to  the  deliberation  of  the  re£««e,  and  his  Quding 
as  to  the  existence  of  notice  is  so  far  supported  by  the  pi»of  as  to  reader  it 
unassailable  on  this  appeal. 

The  referee  found  the  value  of  the  property  in  dispute  at  the  time  of  the 
trial,  and,  while  there  was  no  direct  evidence  as  to  this  value,  there  were  cir- 
cumstances from  which  the  fact  could  be  inferred,  as  be  has  stated  it  in  his 
report;  for  the  goods  were  sold  to  Kantrowitz  at  the  prices  which  the  referee 
has  considered  to  be  their  value  when  the  action  was  trieil,  and  the  sales 
whtoh  were  made  to  H.  B.  Claflin  Co..  and  by  them  to  O'Brien,  and  by 
the  defendants  as  auctioneers,  sustain  the  conclusion  th»t  this  was  the  fair 
value  ot  the  goods  in  controversy;  and,  as  no  change  in  the  market  price  or 
value  of  the  goods  was  shown  to  have  taken  place  between  the  time  when 
they  were  sold  and  the  trial  of  the  action,  the  inference  was  fairly  reasonable 
that  the  goods  were  of  the  same  value  at  the  time  of  the  trial  as  they  were 
when  they  were  sold  to  Kantrowitz.  The  probabilities  were  all  with  the 
plaintiff,  and  the  presumption,  in  the  absence  of  any  proof  warranting  a  differ- 
ent conclusion,  would  he  tliat  the  property  continued  to  be  of  the  value  for 
which  it  had  been  sold  by  these  different  dealers. 

Objections  were  taken  to  the  introduction  of  the  sworn  statements  of  Kan- 
trowitz, made  npon  his  examination  in  supplementary  proceedings,  but  these 
statements  were  not  introduced  as  evidence  upon  the  trial  of  this  'action 
against  these  defendants,  but  they  were  introduced  to  bring  the  attention  of 
the  witness  Kantrowitz  to  the  statements  wblch  he  had  mwe  in  the  course  n/l 
his  supplementary  examination:  and  then  the  question  was  asked  him 
whether  those  statements  were  true,  and,  so  far  as  tliey  had  any  importance 
or  materlalltiy  in  tbU  lUigaU<Hi.  be  te^fled  that  tbe^y  were.  IbiB  was  not 
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glTlng  1b  flTldenee  tfae  former  testimony  of  Kantrowitz,  It  was  nsed  to 
remind  or  refresh  his  recollection  as  fu  what  he  had  previously  sworn  to  coo- 
eemtng  the  tacts  wbloh  were  the  subjects  of  Inquiry;  and.  having  bis  atten- 
tion directed  to  what  had  been  so  stated  br  him.  he  was  then  asked  whether 
these  statements  were  true,  and,  so  far  as  they  were  of  the  slightest  Impor- 
tance  In  the  case,  he  testified  that  tliey  were.  There  was,  for  that  reason,  no 
Impropriety  presented  by  this  proceeding  upon  the  trial. 

Otiier  objections  to  these  pwrts  of  the  case  have  been  presented  upon  the 
argument,  but  they  are  not  ot  such  a  nature  as  to  deserve  special  oonsidera- 
tlun,  inasmnch  as  the  leading  facts  upon  which  its  disposition  depended  were 
established  on  the  trUU.  am)  no  legal  difficulty  stood  in  tlie  way  of  maintain- 
ing the  action  against  the  auctioneers,  who  bad  the  actual  possession  of 
the  property.   The  case  in  that  respect  is  quite  distinguishable  from  J/c- 
Dougall  v.  TravU,  24  Hun,  590,  where  the  possession  whs  no  other  than 
tliat  of  a  servant.   Neither  is  there  any  defect  in  form  in  the  decision  of 
the  referee,  or  the  Judgment  entered  upon  It,  for  it  has  fixed  the  value  of 
the  chattels  In  dispute,  and  the  damages,  by  way  of'  interest,  the  plaintiff 
was  considered  entitled  to  recover,  as  that  has  been  required  by  section 
1726  of  the  Code  of  Civil  Procedure.   But,  if  there  should,  be  held  to  be 
any  formal  mlstalie  in  tills  respect,  the  judgment  cannot  be  reversed  on  ao 
count  of  it,  for  it  can  in  no  manner  prejudice  or  injure  the  defendants,  or 
those  represented  by  them.  In  tiie  leiist  degree,  and  must,  in  comformilj  with 
sections  721-723  uf  the  Code  of  Ci  vil  Procedure,  be  disregarded.   The  casie  con- 
tains no  such  defects  as  those  in  Wood  v.  Orxei;  25  N.  Y.  348,  and  that  de- 
dslon,  therefore,  has  no  application  to  the  controversy.   But  It  does  appear 
that  a  larger  amount  of  interest  was  allowed  by  the  referee  than  could  leg.dly 
be  computed  for  the  time  mentioned  in  the  report.   So,  aiso,  it  appears  from 
the  evidence  that  the  sales  made  by  the  firm  of  Theodore  W.  Bailey  ft  Co.  to 
Kantrowitz  were  not  induced  by  means  of  fraudulent  misrepresentations,  as 
the  others  were.   John  VT.  Hoyt,  the  witness  examined  in  behalf  of  that 
firm,  testifies  that  he  made  the  sales  relying  upon  a  statement  obtained  frum 
Dunn  ft  Co.  concerning  the  financial  condition  of  Kantrowitz;  whil"  it  appears 
by  the  evidence  of  a  person  In  the  employment  of  Dunn  &  Co.  that  no  state- 
ment was  obtained  from  Kantrowitz  by  that  firm,  and  Kantrowitz  himself 
testifies  that  he  made  no  statement  of  bis  affairs  to  that  firm,  and  there  was 
no  proof  in  the  case  that  he  ever  hnd  made  such  a  statement,  and  conse- 
quently he  was  not  responsible  for  the  information  which  Dunn  &  Co.  may 
have  given  to  the  representative  of  Bailey  ft  Co.    Mr.  Hoyt  was  recalled,  and 
further  examined  as  a  witness,  but  he  stated  no  more  upon  this  subject  than 
that  Kantrowitz  said:  "1  have  money  and  stock  enough  to  make  a  success  of 
It."   This,  however,  was  not  made,  in  any  form,  the  foundation  of  tite  ref- 
eree's decision  as  to  the  plaintlfTs  right  to  recover  for  the  goods  sold  by  Bailev- 
ft  Co.   He  has  placed  that  upon  the  statement  that  Kantrowitz  represented 
himself  to  be  worth  915.000  which  was  $12,000  over  hia  debts  and  liablUtles. 
and  that  this  firm  sold  the  goods  which  they  delivered  to  him  relying  upon 
Che  truth  of  that  representation.   This  conclusion  of  the  referee  is  unsup- 
ported by  the  evidence,  and  for  the  goods  which  they  sold,  amounting  to  the 
sum  of  $768.62.  the  plafntiflT  did  not  accordingly  estHblish  hie  right  to  main- 
tiiin  the  action.    As  to  this  part  of  the  case,  the  evidence  was  radically  de- 
fective; but  It  does  not  follow  that  the  judf^ment  should  be  reversed  on  ac- 
count of  this  error,  for  this  was  a  separate  and  distinct  sale  from  eacb  of 
the  others  alleged  as  the  ground  of  the  sixth  cause  of  action  mentioned  in 
the  complaint,  and,  where  that  is  the  nature  of  thedemand  erroneously  found 
to  exist,  the  Judgment  may  be  corrected  by  its  deduction,  with  the  assent  of 
the  plaintiff.    Crim  v.  Starhtoeather,  88  N.  Y.  33i),  341.    On  this  account, 
and  to  correct  the  allowance  of  interest  contained  in  the  report  of  the  referee 
and  the  judgment,  the  Judgment  should  be  reversed,  and  a  new  trial  ordert:d. 
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with  costs  to  abide  the  eTent;  udIoss*  within  20  days  after  notice  of  the  de- 
cision, the  plaintiff  shall  stipulate  to  deduct  this  sum  of  $768.62,  with  the  in- 
terest upon  iL  a)ul  tlie  excess  of  interest  allowed  upon  the  other  items,  from 
the  judgment.  In  case  of  such  stipulation  b^ing  given,  then  the  judgment 
will  be  modified  by  correspondingly  reducing  its  amount,  and  affirnwd  M 
modiAed,  without  costs  ot  the  appeal  to  either  parly.  Ail  concur. 


L  BxsoDTORS— Cuius  i.aAiNBT  Dicbdbxt— Evidencb. 

lo  an  action  aealnst  executors  for  an  accounting  of  moneys  alleged  to  haTe  bean 
received  by  their  testator  from  plaintiff,  bis  wife,  under  an  agreement  to  iuTaat 
the  same  and  account  to  her  fur  the  proceeds,  there  was  evUenoe  that,  at  the  sale 
of  the  land  from  which  the  monar  was  derived,  a  mortgage  was  executed  to  her 
Toy  the  purchaser  for  about  one-haS  of  the  price,  and  that  four  dara  afterwards  an- 
other mortgage  was  taken  in  her  name,  from  another  person,  ana  that  tbese  mort- 
gagee were,  when  due,  satisfied  by  plaintiff.  Neither  of  the  mortgages  waa  on 
land  conveyed  by  plalutifl,  and  there  waa  nothing  to  connect  tfaem  with  the  trans- 
action In  question,  except  the  proximity  of  dates  and  the  approximaUon  of  their 
aggregate  amount  to  the  purchase  price.  Held  that,  while  »  was  probable  that 
Ue  mortgages  represented  the  Investment  of  the  moneys  In  quesUoD,  yet  there 
waa  nothing  In  that  fact  to  controvert  plaintifTs  theory  Uiat  the  iaveatnent  wa* 
made  by  her  husband  is  her  name,  and  that,  when  the  mortgages  were  piUd,  the 
money  was  received  by  the  husband  and  again  Invested  by  Mm. 

%.  SaMB— COXCLCSIVKNESS  OF  ACCODITr. 

A  decree  of  the  surrogate,  settling  the  accounts  of  defendants  and  directing  a 
distribution  of  the  estate  then  in  hand,  was  conclusive  upon  plaintiff,  who  waa  a 
party  to  it,  only  so  far  as  it  went,  and  did  not  render  It  necessary  for  tier,  in  or> 
der  to  maintain  the  action,  to  show  that  anything  had  since  boon,  or  might  have 
been,  realized  upon  the  assets  remaining  in  their  hands. 

8.  Same— Ujlncillation  or  Cuiu. 

A  legacy  to  plaintiff  expressly  given  in  lieu  of  dower,  and  of  her  distributive 
share  of  testator's  personal  estate,  did  not  have  the  effect  to  cancel  the  olatm  oi 
plaintifE.  there  being  nothing  in  tlie  language  of  the  wiU  to  Indloata  SDfdl  an  Intai^ 
tiOQ  on  the  part  of  testator. 

^  Staxutb  o*  iaxiT^TioRe— Naoassm  or  Duuks. 

The  traasaeUon  being  in  the  nature  of  a  deposit  of  money  by  plaintiff  to  testator 
to  be  accounted  fbr  on  her  request,  or  payable  on  demana,  me  etatate  ot  limita- 
tions did  not  begin  to  nu  natu  demand  was  made. 

IL  'Wimss— ParvtLxaaD  ComnmicATioirs. 

attorney  wbo  drew  plaintifTs  deed  of  the  land  for  whloh  the  money  In  ques- 
tion was  received  testified  to  a  declaration  txy  testator,  at  tbe  time  the  deed  was 
drawn,  made  in  the  presence  of  plaintiff,  and  relating  to  the  agreement  for  the  In- 
vestment of  the  money.  Held,  that  the  testimony  was  not  wltnlu  tbe  exclusion  of 
Code  Civil  Proc.  N.  Y.  S  886,  forbidding  an  attorney  to  disclose  a  communlcatioB 
nade  by  his  client  to  him  In  the  course  of  his  profeuional  employment. 

S.  BvnimcB— Silp-Sebvino  Drolarationb. 

In  snob  action,  entries  made  tnr  testator  in  bis  diary,  and  la  bis  own  peennlary 
iirtexaat)  were  properly  exoludea  when  offiared  as  eviduioe  in  behalf  of  defendaata. 


Appeal  from  special  term. 

Action  by  Johanna  Sheldon  against  WUIfam  B.  Sheldon  and  others  hb  ex- 
ecutors of  Edgar  Sheldon,  deceased.  Defendants  appeal  from  an  Interlocu- 
tory Judgment,  and  from  an  order  con  Hrming  the  report  of  a  referee  appointed 
1^  such  Interloculiiry  judgment  to  take  and  atitte  an  account,  and  num  the 
final  Judgment  entered  upon  that  report. 

Code  cavil  Proc.  N.  T.  g  885.  provides:  "An  attorney  or  oonnaelor  at  law 
shall  not  be  allowed  to  disclose  a  communication  made  by  client  to  blm,  or 
his  advice  given  thereon,  in  the  course  of  his  profesaional  employ n)ent.*' 

Argued  before  Dwioht,  P.  J.,  ami  Maooubbr  and  Goklbtt,  JJ. 

John  2*.  Khoat,  for  appellants.   Arthur  C.  Bmitht  for  respondent. 


Sheldon  e.  Sheldon  et  at. 
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DwiQHT,  P.  J.  The  action  was  for  an  accounting  hy  the  defendants  aa  ex- 
ecutors of  Edgar  Sheldon,  deceased,  for  moneys  received  by  the  testator  in 
his  Itfe-time,  from  or  to  the  use  of  the  plaintiff,  under  an  agreement  to  in- 
vest the  same  for  her  benefit  and  to  account  tu  her,  when  requested,  for  sach 
moneys  and  for  their  increHse.  The  court  at  special  term  found  upun  satis- 
factory evidence  tiiat  the  deceased,  in  the  year  1864.  received  under  such 
agreement  the  sum  of  9768  from  the  sale  of  land  in  Michigan  belonging  to 
the  plaintiff,  and,  by  its  interlocutory  judgment,  required  the  defen<&nto  to 
account  to  her  for  those  moneys  and  the  interest  and  accumulations  therran, 
and  directed  that  they  have  credit  in  such  accounting  for  any  payments  made 
thereon  to  the  pUiutifl.  The  referee  appointed  to  take  and  state  the  ac- 
count reported  that  no  payments  had  been  made  to  the  plaintiff,  either  ct 
principal  or  interest,  on  account  of  the  moneys  so  received  by  the  deceased; 
tirnt  the  deceased  on  or  prior  to  May  25.  1865,  Invested,  and  thereafter  rein- 
vested, the  fund  and  its  accumulations  for  the  benefit  of  the  plaintiff,  under 
the  agreement  above  mentioned ;  and  that  the  accumulations  thereon  amounted, 
at  the  time  of  liis  death,  to  more  than  simple  interest  for  the  same  period  of 
time,  under  the  laws  of  this  state;  and,  accordingly,  stated  the  aooount  by 
chaining  the  defendants  with  the  amount  of  the  fund,  with  simple  iDtoest 
thereon  from  May  25.  1865,  to  the  date  of  his  report.  The  affirmative  find- 
ings of  the  referee  were  supported  munly  by  the  declarations  of  the  deceased, 
and  by  presumptive  evidence,  and  the  negative  finding  in  respect  to  payment 
was  founded  upon  the  absence  of  evidence  that  any  payment  had  been  made. 
It  was  the  province  of  the  trial  oourt  and  the  referee  to  pass  upon  the  weight 
and  effect  ot  Uie  testimony,  and  we  are  not  prepared  to  say  that  It  was  not 
such  as  to  warrant  the  conOrmatioa  oi  the  referee's  rep(»rt.  Certain  eviUenee 
is  strongly  urged  upon  our  attention  as  <^po8ed  to  the  finding  that  no  part  of 
the  moneys  In  question  had  been  paid  to  the  plaintiff.  It  was  in  proof  that, 
on  the  day  of  the  acknowledgment  of  the  deed  uf  the  plaintiff's  land  upon  tlie 
sale  of  which  the  money  was  received,  a  mortgage  was  executed  to  her  by 
tile  purchaser  ot  an  undivided  half  ot  the  property,  for  fSBO.  which  was  sub- 
stantially one-half  of  the  purchase  price,  and  that  four  daj's  afterwards  an- 
other mortgage  was  also  taken  in  her  name,  executed  by  another  person,  and 
that  both  of  these  mortgages  were  afterwards,  and  at  about  the  time  tb^  Cell 
due,  satisfied  by  the  plaintiff.  Neither  ot  these  mortgages  waa  on  tiie  land 
conveyed  by  the  plaintiff,  and  there  is  nothing  to  connect  them  with  the 
transaction  in  question,  except  the  proximity  of  datea  and  the  approximation 
ot  thar  aggregate  amount  to  the  amount  of  the  purchase  price.  It  i>  alto- 
gether probable  that  the  two  mortgages  represent  the  investment  ot  the 
greater  portion  of  the  moneys  in  question ;  but  there  Is  nothing  in  that  fact 
whioh  necessarily  contravenes  the  plaintiff's  theory  that  the  investment  was 
made  by  her  husband  in  her  name,  and  that,  when  the  mortgage!  were  paid, 
the  money  was  received  by  the  husband  and  again  invested  by  him, — in  the 
pl^ntifl's  name  or  otherwise. — for  her  benefit.  We  think  the  flodtngs  of  the 
conrt.  and  the  report  of  the  refsree  as  eonfirmed  by  the  court,  must  be  re- 
garded as  conclusive  upon  the  questions  of  fact  involved  in  the  inquiry. 

The  questions  of  law  involved  relate  to  the  application  of  the  statute  of 
limitations,  the  effect  of  a  legacy  to  the  plaintiff  in  the  will  of  ti»  deceased, 
and  the  effect  of  a  decree  of  the  surrogate  by  which  the  accounts  of  the  exec- 
utors, defendants,  were  judicially  settled  up  to  the  23d  day  of  July.  188S.  and 
a  distribution  was  made  ot  the  funds  of  the  estate  then  in  their  hands.  This 
decree  was  by  its  terms  not  a  final  one,  and  was  conclusive  upon  ttie  jdalntlff 
(who  was  a  party  to  it)  only  so  far  as  it  went.  A  large  amount  Of  nominal 
a^ts  remained  in  the  hands  of  the  executors,  upon  wlilch  nothing  bad  beoi 
realized  at  the  date  of  the  accounting,  but  which  the  executors  were  required 
by  tlie  decree  to  use  due  diligence  thereafter  to  collect.  It  was  not  necessary 
fw  the  plaintiff,  in  order  to  maintain  this  action,  to  show  that  anything  had 
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since  been,  or  miglit  have  been,  realized  upon  those  assets.  Tbat  maj  be  a 
neeessaiy  subject  of  Inquiry  wtasn  ths  aUemi^  Is  made  to  enforce  tbo  Judg- 
ment berdn. 

Tlie  legacj  to  the  (dalntlff  was  expressly  given  to  Ilea  of  dower,  and  of 

the  widuw'a  distributive  share  of  the  persona]  estate.  There  Is  nothing  in 
the  language  of  the  provision  to  Indicate  an  intention  that  the  legacy  shoold 
cancel  the  claim  of  the  plaintiff,  which  was  then  wholly  unliquidated  and 
might  be  largely  Increased  or  diminished  before  the  will  should  take  effect. 
The  ^ect  of  a  legacy  by  a  debtor  to  his  creditor  is  governed  by  the  intent  of 
tbe  former,  (Phillips  v.  McOombs,  53  N.  Y.  494;  BougMon  v.  Flint,  74  N, 
Y.  476,  482;l  and  an  intention  thereby  to  pay  tbe  debt  must  be  either  evi- 
denced by  tne  langunge  of  the  provision  or  fairly  to  be  inferred  from  tbe 
circumstances  of  tbe  case.    We  do  not  find  such  evidence  in  this  case. 

The  transHctlOD  found  by  the  court  below  was  clearly  in  the  nature  of  a 
depoalt  of  money  by  the  plaintiff  with  the  deceased,  to  be  accounted  for  on 
ber  request,  or  payable  on  demand.  Such  being  the  case,  the  statute  of  lim- 
itations did  not  begin  to  run  until  demand  whs  made,  {Boughton  t,  Flint, 
«U2>nt,  4S1,  482;  Code  C^vil  Froc.  g  410.  subd.  2;  in  re  Waldron*  28  Hun, 
481;)  snd  tbe  finding  that  no  demand  had  been  made  during  the  life-time 
of  the  deceased,  nor  upon  bis  execotors  until  shortly  before  the  commence- 
ment of  the  at^ion.  Is  In  accordance  with  the  evidence. 

A  great  number  of  exceptions  were  taken  by  the  defendants  to  rulings  of 
the  court  and  of  the  referee  upon  questions  of  evidence.  The  rulings  par* 
licularly  urged  upon  our  attention  are  two,  one  of  which  excluded  certain 
entries  in  the  diary  of  the  deceased,  which  were  offered  by  the  defendants; 
and  the  other  admitted  a  portion  of  the  testimony  of  the  witness  Dewit  G. 
Gage,  taken  on  commission  in  the  state  of  Micbitran.  Mr.  Gage  was  an  at- 
tori>^  and  counselor  at  law,  and  was  tbe  scrivener  who  drew  the  plaintiff's 
deed  of  the  land  for  which  the  moneys  in  question  were  received.  The  tes- 
timony was  objected  to  as  a  privileged  communication  under  section  835  of 
the  Code  of  Civil  Procedure,  but  the  objection  was  plainly  not  tenable.  The 
first  declaration,  teetifled  to  as  made  by  the  deceased  at  the  time  the  deed 
was  drawn,  was  made  in  presence  of  his  wife,  the  other  party  to  the  agree- 
ment to  which  the  declaration  referred;  and  the  subsequent  declarations  tes- 
tified to  by  the  witness  were  not  shown  to  have  been  made  In  the  course 
of,  nor  in  connection  with,  any  professional  employment  of  the  witness. 
None  of  the  teetimony  of  this  witness  was  within  the  exclusion  of  the  stat- 
ute, nor  of  the  rule  at  common  law  upon  which  the  statute  was  based. 
There  seems  to  be  no  principle  upon  which  the  entries  made  by  the  deceased 
in  his  diary,  and  In  his  own  pecuniary  interest,  could  have  been  received 
In  favor  at  hta  penonal  representatives.  A  party  cannot  make  evidence  in 
his  own  behalf,  either  by  written  or  spoken  declarations  made  In  the  absence 
of  the  other  party  in  Interest. 

We  find  no  other  exception  In  the  case  which  calls  for  special  considera- 
tion. The  judgmenta  ud  order  appealed  from  sfaonld  M  afBrmed,  with 
costs.   All  concur. 


{Sitpreme  Court,  O^neral  Term,  Fiint  Department.  Ootober  94, 18S0.) 

Wans— SnviaB— PBiviLaaa  ov  WmnssHh 

Defeodant  came  fran  another  state,  wheta  hs  had  lived  for  some  years,  to  Kew 

-  Tork,  to  testify  before  a  committee  of  the  le^slature.  Immediately  after  ffivhitf 
his  evidence,  a  summons  was  served  on  falm.  Held,  that  the  aervloe  must  t>e  set 
aside,  even  Uioagh  defendant's  dmniolle  was  in  New  York,  and  he  was  a  resident 
of  suob  other  stna  for  the  time  bsioK  only.  Having  come  ezpressW  for  tiie  por-- 
pose  of  being  a  witness,  he  was  entlUed  to  return  withoat  molestation  when  that 
ot^eot  was  aooompUshed.  Following  tfatthewt  v.  IWts,  87  N.Y.  608.  AlBnnlng 
ants,  41. 


Thobp  e.  Adams. 


480 


KEW  TORE  BDFPLEMSHT,  Vol.  11. 


CSup.Ct 


Appeal  from  special  term,  I^ew  York  county. 

Motion  to  set  aside  the  service  of  the  summons  in  this  action,  brought  by 
Laora  M.  Thorp  against  Thomas  D.  Adams,  on  the  ground  that  the  Bummons 
was  served  on  defendant  while  attending  as  witness  before  a  committee  of 
the  aen»te.    From  an  order  setting  the  service  aside,  plaintiff  appeals. 

Argued  before  Van  Bbust*  P.  J.,  and  BiUDTand  Danisls.  JJ. 

George  H,  Hartf  for  appellant.   John  /.  Adanut  for  respondent. 

Bbadt,  J.  The  learned  Jaatlce  in  the  court  below  in  granting  the  motion 
to  set  aside  the  summons  expressed  his  views  in  an  elaborate  opinion,  resting 
the  conclusion  at  wliich  he  arrived  upon  the  nd  judication  In  Mattheioa  v.  Tuftn, 
87  X.  Y.  568,  which  he  properly  sitid  he  could  not  distinguish  in  principle 
from  this  case.  The  defendant  herein  came  to  this  city  for  the  purpone  of 
appearing  as  a  witness  before  the  senate  investigating  committee,  a  body 
charged  with  ample  power  by  act  of  the  legislature  to  proceed  to  the  inveatiga- 
tion  of  certain  matters.  Wliile  so  attending,  and  just  after  having  given  his 
evidence,  he  was  served  with  the  summons.  It  was  said  by  Judge  Allen  in 
Person  v.  Grier.  66  K.  Y.  125,  that  upon  principle,  as  well  as  upon  authority, 
Immunity  of  suitors  and  witnesses  from  the  service  of  process  for  the  com- 
mencement of  a  civil  action  agHinst  them  was  absolutely  eundo,  morando  el 
redetindo,  and  the  rule  was  especially  applicable,  with  all  its  force,  to  suitors 
and  witnesses  from  foreign  states,  attending  upon  the  courts  of  this  state. 
It  was  also  said  by  him  that,  tliough  in  some  instances  witnesses  and  suitors, 
residents  of  tlie  state,  had  only  been  discharged  from  arrest  on  tiling  commou 
bail,  thus  giving  color  to  a  distinction  between  the  two  classes  in  respect  to 
their  immunity,  it  was  at  least  doubtfid  whether  any  distinction  should  or 
did  in  fact  exist  between  them;  that  the  immunity  was  one  of  the  necessities 
of  the  administration  of  justice,  and  courts  would  often  be  embarrassed  if 
suitors  or  witnesses  while  attending  court  could  be  molested  with  process: 
and,  further,  that  witnesses  might  be  deterred,  and  parties  prevented  from 
attending,  and  delay  might  emue  or  injustice  be  done.  This  exemption,  as 
said  by  Kafallo,  J.,  has  been  frequently  accorded  to  the  creditors  attending 
in  bankruptcy,  and,  indeed,  to  a  creditor  who  attended-  before  the  com- 
missioners to  propose  himself  as  assignee,  and  watch  the  proceedings.  And 
in  reference  to  the  commissioners  in  bankruptcy  themselves,  be  said  they 
were  a  court  of  justice,  for  the  purpose  of  having  their  witnesses  protected 
by  ttie  court  of  chancery  at  least,  if  not  by  themselves;  that  they  sat  in  the 
nature  of  a  court  in  the  administration  of  justice. 

Tlie  respondent,  by  a  val  ant  struggle,  seeks  to  reverse  the  order,  cbieily 
upon  the  ground  that  the  defendant  is  a  resident,  and  therefore  not  entitled 
to  the  privilege  which  was  accorded  him.  We  have  already  seen,  by  the 
suggestion  of  Judge  A.llen,  that  whether  any  distinction  is  to  be  made  is  at 
least  doubtful,  even  when  it  appears  that  the  person  served  is  a  resident  of 
the  state,  but  has  come  hither  for  the  purp(»e  of  attending  as  a  witness.  In 
this  case,  however,  it  appears  that  the  defendant  has  lived  in  Boston  for  some 
years,  although  his  wife  resides  in  this  city;  the  difference  of  residence  result- 
ing from  a  separation  between  them,  after  which  he  changed  his  place  of 
residence  to  Boston,  from  whence  be  came,  expressly  for  the  purpose  of  giv- 
ing his  testimony,  which  was  receive  <  by  trie  senate  committee.  He  came, 
be  states,  to  give  evidence  refuting  certain  testimony  that  had  been  receivo'i 
by  the  committee,  and  that  his  evidence  was  material  to  such  inquiry,  both 
on  behalf  of  the  state  and  the  chaiaeter  of  tlie  individual  named;  and, 
further,  that  it  was  also  necessary  and  material  to  him  for  the  protection,  of 
bis  own  good  name. 

The  learned  justioe  In  the  court  below  was  not  forgetful  of  the  effort  on 
the  part  of  the  plaintiff  to  enforce  these  views,  and  said  tliat  one  was  made 
herein  to  show  that,  although  the  residence  of  the  defendant  might  be  in  tlie 
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of  Boaton.  bis  domicile  was  In  the  efty  of  Kew  York;  and  then  alladei 
to  the  diflerences  between  the  defendant  and  bis  wife  and  their  separation 
about  the  year  1886,  since  which  time  the  defendant  has  lived  in  the  city  of 
Boston.  Whatever  might  be  the  ultimate  decision  of  this  court  upon  the 
proposition  that  the  defendant,  not  withstand  log  tlie  circumstances  of  hU 
separation,  and  of  his  living  in  another  place,  on  the  question  of  residence, 
be  was  not  subject  to  this  rule  here,  for  the  reason  that  he  came  on  expressly 
f«-  the  purpose  of  being  a  witness,  and  for  no  other  purpose;  and,  having 
beeo  received  as  such,  be  was  entitled  to  return.  It  maybe  assumed,  for  the 
purposes  of  this  appeal,  that  he  was  tempornrily  absent;  hut  it  must  also  be 
uaumed  that  his  stay  was  not  completed  at  the  time  be  was  served  with 
process  herein,  he  having  come  here  for  the  purpose  stated  by  him,  and  hav- 
ing the  right  redmndi  without  mulestHtion.  It  is  unnecessary,  therefore,  to 
discoss  the  proposition  that,  notwithstanding  the  circumstances,  the  defend- 
ant must  be  regarded  as  a  resident  of  the  city  of  New  York  for  the  service  of 
proceas.  it  is  enough  that,  being  a  resident  for  the  time  l>eing  of  Boston, 
with  the  Intention  of  continuing  bis  stay  beyond  the  period  when  his  examina- 
tion might  take  place,  he  came  here  only  for  the  purpose  of  appearing  as  a 
vitnesa,  and  with  the  intention  of  returning  to  Boston  when  that  object  was 
sccomplisbed.  The  right  of  ilie  senate  committee  to  make  the  investigation 
whii-h  was  conQded  to  them,  und  to  exercise  powers  kindred  to  those  of  a 
rourt  of  justice.  Is  not  subject  to  criticism.  That  was  very  conclusively  dis- 
posed of  in  the  case  of  People  v.  Keeler,  99  K.  Y.  463,  2  K.  £.  Ben.  615. 
For  these  reasons*  the  order  appealed  from  should  be  affirmed,  with  $10  cnrts. 
All  concur. 


LZDKBBB  V.  ADA30. 

(AcprwM  Court,  OmeroX  Term,  JVrst  Department.  October  94, 1800.) 

Vsm— Saaviaa— PsmLMB  or  WtnrBss. 

A  motion  to  Mt  asldo  urvlce  of  a  sammoQS,  on  the  grouDd  that  such  service  was 
oiade  OD  defendant  wbtle  in  attendanoe  as  witoefts  In  a  legrtalative  inveatigation, 
will  not  be  denisd  few  laohes  wbere  It  ia  made  before  the  time  to  appear  and  anaww 
the  snmmonc  baa  expired.  Thorp  v.  Adama,  ante,  47S,  followed. 

Appeal  from  special  term,  New  York  coun^. 

Motion  to  set  aside  the  service  of  the  summons  in  this  action,  brought  by 
Samud  H.  Lederer  against  Thomas  D.  Adams,  on  the  ground  that  the  sum* 
Tnons  was  served  on  defendant  while  attending  as  witness  before  a  committee 
of  the  senate.   From  an  order  setting  the  service  aside  plaintiff  appeals. 

Argued  before  Yak  Bbdnt,  F.  J.,  and  Bbadt,  and  Damibls,  J  J. 

Bdtoard  O.  Boardman,  for  appellant.   John  J.  Adamty  for  respondent. 

Bbadt,  J.  The  only  difference  between  this  case  and  that  of  Thorp  t. 
AdatM,  ant0,479,  decided  herewith,  is  that  ttie  defendant  was  served  inter- 
mediate the  day  of  his  arrival  and  bis  examination,  which  occurred  on  the 
l^th  of  Hay  last;  and  the  point  presented  is  that  the  motion  should  have  been 
<ienied  npon  the  ground  of  tlie  laches  of  the  defendant  in  making  the  motion. 
Tbe  summons  was  served  on  tiie  16th  of  May  last,  and  the  order  to  show 
muse  was  not  granted  nntil  the  6th  of  June,  tbe  aflSdavit  on  which  it  was 
foimded  not  being  verified  until  the  8d  of  June.  There  is  no  such  force  in 
111. 8  point  as  to  require  a  reversal  of  the  order.  The  motion  could  properly 
^e  made  at  any  time  before  tbe  time  to  answer  bad  expired,  and  the  defend- 
ant was  not,  under  the  circumstances,  called  upon  to  exercise  any  extram- 
(3:  nary  vlfriianoe.  The  order  appealed  from  sbonld  be  afflimadi  wltti  $10 
costs.  Am  oooonr. 

vJlla.TAiio.9— 81 
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Mattlaqe  e.  Kew  York  El,  B.  Co.  at  aX. 


{Supreme  Court,  Oenerai  Term,  First  Department.   October  21,  1890.) 

1.  Bkinbnt  Dohain— The  Riqht  and  It*  E<ziroim— Elbtatid  Baiukubb. 

Tbe  coDTeyance  of  land  to  a  city  ia  trust  tlut  It  bIibII  be  kept  open  u  a  atreat  t 
the  UBS  of  the  oiUzens  forerer,  and  Its  use  M  a  street,  entitled  abattl&g  owners 
uninterrupted  access  over  It  to  and  from  their  premises,  and  to  light  and  air;  ai 
Uie  erection  of  an  elevated  railroad  In  tbe  street,  Interrupting  the  light  and  air,  ai 
sending  smoke,  cinders,  and  ateam  Into  anob  buUdlnga,  givea  the  ownar  then 
a  right  of  action  for  the  injuy. 
t.  Bahb— EsTOP»L. 

8Dcb  owner  Is  not  AepriTsd  o(  Ua  right  to  redven,  w  on  tha  gnmiMl  of  aeqali 
cenoe,  by  merely  failing  to  Intartere  to  prsreitt  tka  eraoOon  of  the  raUmif  aad  I 
subsequent  use. 


Such  owner  la  not  deprived  of  his  right  to  redress  by  ereoting  an  awning  extei 
log  from  his  buildings  to  tbe  railroad  structure,  especially  where  the  railroad  ■ 
terially  Interferes  with  tbe  light  and  air  to  the  stories  above  tbe  awning.  Saoh  i 
tion  does  not  constitute  ao  abandonment  of  the  easementa,  and  at  moat  entitles  t 
railroad  company  to  the  value  of  tbe  aapport  the  awning  by  tta  atruoUirab 
4.  Afpbal — ^Rbtibw — Haaxlbss  Brbob. 

Failure  of  tbe  trial  court  to  find  a  fact  which  would  bare  entitled  defendant  tc 
reduction  of  plaiutllPg  claims  Is  not  ground  for  reversal  of  tbe  Judgmenton  appe 
by  defendant,  where  no  proof  WM  given  blowing  tbe  amount  of  suob  saduotioa. 

Appeal  from  special  term,.  New  York  coantj. 

Action  by  Charles  F.  Mattlage  agHinst  the  Kew  York  ElevBted  BaUro 
Oompanj  and  the  Manhattan  Railway  Company,  to  restrain  them  from  ma] 
tainlng  and  operating  their  elevated  r«dlroad  In  front  of  plaintlfTft  premfsi 
and  to  recover  damages  cHused  by  snch  maintenance  and  operation.  Froio 
judgment  for  plaihtifT,  rendered  upon  trial  by  tbe  court,  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Datiet  cfr  RapallOt  (S.  C.  Jamet  and  Brainard  ToUea,  ot  coimaeI»)  for  a 
pellants.    Charlet  />.  Bidffwaj/,  for  respondent, 

Daniels,  J.  Tbe  plaintiff,  in  November  and  December  in  tbe  year  18S 

by  deeds  of  undivided  Interests,  became  the  owner  of  premises  on  tbe  esstei 
side  of  Greenwich  street  and  the  southerly  side  of  Jay  street.  In  the  ci^  of  N< 
York.  They  were  bounded  50  feet  on  Greenwich  by  100  feet  on  Jsy  strei 
At  the  time  of  the  acquisition  of  tbe  title  by  bim  a  4-8tory  building  had  be 
erected  upon  the  land,  which  he  improvtxl  by  adding  another  sUny.  T 
New  York  Elevated  Railroad  Company  erected  its  elevated  railroad  on  t 
easterly  side  of  Qreenwicb  street,  in  front  of  these  premises,  in  or  about  t 
year  1870,  and  together  with  the  other  defendant,  tbe  Manhattan  Bailvo 
Company,  lis  lessee,  have  since  used  and  operated  the  structure  for  runnii 
their  trains  and  enginea  upon  it.  This  use  lias  interrupted  the  light  and  i 
derived  by  the  premises  from  tlie  street,  and  sent  smt^e,  cinders,  and  stei 
into  their  rooms  and  apartnienis.  Tl>e  land  forming  tbe  bed  of  the  stn 
was  conveyed  by  the  corporiitiun  of  Trinity  Church  to  the  mayor,  etc.,  of  t 
city  of  New  York,  in  June,  1797,  in  tiust  that  it  should  be  kept  open  as 
street  fur  the  use  of  the  citizens  uf  New  York  forever,  and  from  that  time 
has  been  so  maintained  aa  n  street,  6t»  fe^  wide,  antil  the  oonstructioa  of  t 
elevated  railroad  therein.  Ttiat  this  appropriation  ot  the  land,  followed 
tbe  use  made  of  it,  entitled  ttie  uwneia  of  property  fronting  upoa  and  bound 
by  it  to  tlie  uninterrupted  access  over  it  to  and  from  their  premiaee.  and 
tlie  light  and  air  passing  therefrom  to  the  buildings  maintained  thereon,  has  n( 
become  BO  deOaitely  settled  by  the  Hothorities  as  to  dispense  with  particul 
reference  to  them.  Tlie  right  to  tliese  easements  does  not  depend  upon  a 
title  of  the  adjacent  owner  to  tbe  land  uf  the  street,  but  it  arises  out  of  t 
lawful  creation  and  continuance  of  tlie  street  itself.  The  fact  that  the  itn 
bounds  the  property  entitles  the  owner  to  the  use  and  enjoyment  ot  the 
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eaidmeote  And  the  preTentlon  of  that  enjoyment,  by  the  erection  nod  Q9» 
of  the  elevated  niilrowl  in  frait  ctf  the  premises,  entitled  the  ovnar  to  redzeas 
by  way  of  action  for  the  Injury  received  in  this  manner  from  It  by  him.  T» 
nuint^n  his  action  It  Is  not  necessary  tliat  evidence  should  be  ^ven  by  the 
plaintiff  that  the  sCmrfcon  has  been  unlawfully  placed  In  the  street  In  fr^t 
of  his  premises.  But  that  la  to  be  presumed  from  the  fact  that  It  has  been 
there  placed  and  afterwards  maiutilned.  It  Is  a  direct  interference  with  the 
rights  of  another  In  the  street,  and  it  is  for  the  paity  maintaining  it  to  show, 
when  that  can  be  done,  that  It  baa  the  authority  and  sanction  of  the  law  for 
its  existence.  The  presumption  of  the  law  Is  not  favorable  to  the  def  endanto, 
but  it  is  that  the  street  to  be  opened  and  used  as  the  eonveyance  provided  ilT 
should  be  has  been  unlawfully  obstructed  by  the  erection  and  use  of  this  rail- 
road, and  the  court  acted  on  this  condition  of  the  law  in  directing  judgment 
for  the  damages  already  sustained  from  it  by  the  plaintiff,  and  restealning  its 
foture  use  and  continuance  unless  the  defendants,  within  the  time  designated 
for  that  purpose,  shall,  upon  receiving  a  proper  ooaveyance  and  release,  pay 
the  plaintiff  the  sum  of  $5*500,  and  Intereat,  found  to  be  the  value  of  the- 
easements  of  the  idalntiff,  diverted  and  approprlAted  through  the  erection  and 
ase  of  this  railroad.  The  defendants  objected  that  the  plaintiff  bad  excluded 
himself  from  the  right  to  tliis  redress  by  the  acquiescence  ot  himself  «nd  the- 

£ receding  owners  of  the  premises  in  the  erection  and  use  of  the  railroad, 
iut  nothing  whatever  was  shown  to  have  been  done  by  either  from  which 
that  acquiescence  could  be  Inferred.   At  the  most  they  did  not  Interfere  to 
prevmt  the  erection  of  the  railway  and  Its  subsequent  use,  and  that  placed  thfr 
company  erecting  it  at  its  own  risk  for  the  consequences  oS  erecting  It,  and 
both  itself  and  Its  lessee  for  those  resulting  from  its  use  as  a  railroad.  This 
action  was  commenced  on  the  22d  of  May.  1889.  and  the  defendants,  by  w»y 
of  answer,  interposed  the  6  and  10  years  statute  of  limitations.  But  neitbw 
of  these  was  the  period  within  which  this  action  might  be  commenced.  Nei- 
ther was  any  other  provision  of  the  statute  applicable  to  or  controlling  over 
this  action,  even  if  the  defendant's  railroad  is  to  be  hdd  to  have  been  the  suc- 
cessor of  the  cable  road  originally  placed  upon  tbe  same  side  of  this  street. 
At  the  time  the  plaintiff  purchased  these  premises  there  was  a  wooden  awn- 
ing fflctending  from  them  to  and  supported  by  the  longitudinal  girders  of  the 
otTUctore  supporting  the  railroad,  and  it  baa  remained  there  during  his  own- 
ership.  Upon  these  facta  it  was  claimed  on  behalf  of  the  defendants  tliat 
there  had  been  an  abandonment  of  the  easements  so  far  as  they  had  Interfered 
with  tliem.   But  what  hud  In  this  manner  been  done  was  no  more  than  a& 
awning  placed  over  the  sidewalk  between  the  front  of  the  plaintiff's,  storn 
and  the  edge  of  the  walk;  and  it  is  to  be  inferred  from  the  facts  that  it  had 
been  made  to  derive  support  from  the  railway  stractnre  tor  the  reason  thnt 
this  structure  stood  In  the  way  of  and  prevented  the  use  of  posts  commonly 
employed  for  that  object.   This  act  presented  no  evidence  of  an  Intention  to> 
abandon  the  right  to  tbe  easements,  and  could  not  deprive  the  plaintiff  of  hia 
act  joQ  for  redress,  especially  as  his  enjoyment  of  these  easements  of  light  and 
atr  had  been  materially  interrupted  in  the  second  and  third  stories  of  his 
building.   When  tbe  structure  was  erected  and  devoted  to  the  running  of  th» 
defendants*  trains,  the  right  of  action  accrued,  and  tbe  most  they  could  claim 
from  this  support  of  the  awning  was  the  value  of  that  support,  by  way  of  re- 
ducing the  einims  made  by  the  plaintiff.   If  that  bad  been  intended  to  be  In- 
alated  npon  the  vtdue  should  have  been  proved,  and,  as  it  was  not.  the  court 
was  not  placed  in  the  situation  where  any  allowance  eouid  be  made  on  thi8> 
accoant  to  the  defendants.    The  court  should  have  found  that  the  awning 
bad  in  this  way  been  attached  to  the  railway  structure,  for  there  was  no  d^ 
nial  of  the  fact  in  the  evidence.   But,  as  the  findings  would  afford  the  de^ 
fendanta  no  beueflt,  the  refusals  to  find  cannot  entitle  them  to  a  reversal  of 
tbB  Jodgment.  TMs  judgment  did  not  sxeeed  tbe  amoants  snatalncd  by  th» 
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nrldenoe*  «Dd  neither  of  the  objeotfoiu  which  have  been  uiged  appav  to  bi 
ouwblfl  of  being  supported.  The  judgmoit  «honld  therefore  be  Affirmed 

with  OMtl. 

Yah  Bbukt,  F.  J.,  and  Bbaiit.  J.,  ooncar  io  nsult  mIj. 


<Acprmne  Court,  Ocneral  Term,  Siflk  Department.  Ootobar  98,  \mo.} 

XUTBS  AND  SSBTAVT— COXTRIBUTOBT  KsOIjaBnOB— PkOTTHOS  OF  JUBT. 

A  workman  In  defendants'  employ  was  killed  by  the  explosion  of  the  oast-f  roi 
Imh  of  a  radiator,  while  testing  it  for  leaka.  The  testing  was  aooomplished  by  th' 
admlaalon  of  steam  into  the  base,  the  escaping  steam  iudioating  the  leaks.  Smal 
OTiflces  found  in  snoh  cast-iron  bases  could  on^  be  closed  by  hammering  while  th 
steam  was  on,  becanse  only  then  oonld  the  precise  location  of  the  orifloe  be  dlscov 
ered.  This  hammering  increased  the  danger  of  an  explosion.  The  deceased  worh 
man,  who  was  only  a  common  laborer,  and  who  had  bad  no  mechanical  educatioi 
except  what  he  had  gained  by  experience,  had  followed'  this  method  for  severs 
years  ^thoot  causing  any  explosion.  The  base  which  exploded  was  of  a  new  pat 
tern,  of  which  on^  fonr  or  five  had  been  prerioosly  tested,  and  was  more  liable  t 
explode,  by  reason  of  a  greater  steam  oaidty  than  that  <tf  the  idd  pattern.  Held 
tSuX  the  question  whether  the  deceased  was  chargeable  with  knowtodge  of  the  in 
creased  danger,  and  with  negligence  In  not  ad^tingtaismodeof  operation  to  the  re 
qnirements  of  the  changed  situation,  was  for  the  Jury;  and  It  was  error  to  direct : 
rerdict  in  defendants'  faror  on  the  ground  that  the  deceased  workman  had  bee: 
guilty  of  contributory  negligence. 

Exceptions  from  circait  court,  Monroe  county, 

Action  by  Uary  Moeller  as  administratrix,  etc.,  against  H.  Austin  Brew 
ster  and  others.  A  verdict  was  directed  for  defendants,  and  plaintiff  move 
for  a  new  Mai  on  exceptions  ordered  to  be  heard  at  general  term  in  the  flrs 
instiince. 

Ai^ued  before  Dwioht,  P.  J.,  and  Corlett,  J. 

O.  Van  Voorhit,  for  plaintiff.   H,  McQuire,  for  defendants. 

DwiQHT,  P.  J-  The  action  was  for  damages  resulting  from  the  death  o 
the  husband  and  intestate  of  the  plaintiff,  caused,  as  is  alleged,  by  negligeno 
of  the  defendants.  At  the  close  of  the  evidence,  on  the  trial,  the  defendant 
asked  the  court  to  direct  a  verdict  in  their  favor,  on  the  sole  ground  "that  oi 
the  undisputed  evidence  in  the  case  theplaintifE's  Intestate  was  guilty  of  con 
tributory  n^ligence;"  and  the  direction  was  given.  That  question  was  als* 
the  only  one  ^scussed  in  behalf  of  the  defendants  on  the  argument  of  thi 
motion  for  a  new  trial,  counsel  declaring  that  he  was  content  to  stand  or  fal 
with  the  proposition  abovestated;  thus  conceding,  for  the  purposes  of  this  re 
view,  that  the  question  of  the  defendants'  negligence  was  a  proper  one  fo 
the  jury.  We  think  it  would  have  been  more  in  accord  with  the  rule  estab 
lished  by  the  later  cases  if  both  questions  had  been  so  treated.  It  requires  i 
very  plain  case,  indeed,  to  warrant  the  withdrawal  of  the  question  of  contrib 
utury  negligence  from  the  jury.  The  court  of  appeals  of  our  own  state  ha 
lately  gone  so  far  as  to  say.  in  an  opinion  by  Its  chief  judge,  that  that  quea 
tton  1b  for  the  jury  **in  all  cases  except  those  marked  by  gross  and  inexcusabl 
negligence."  Parsom  v.  Railroad  Co,,  21  N.  £.  Rep.  145,  147.  Wlthou 
insisting  upon  ttie  full  force  of  the  rule  thus  declared, we  think  this  case  wa 
one  In  which  the  fact  of  the  negligence  of  the  deceased  should  have  beei 
found  by  the  jury.  If  it  was  to  defeat  the  plaintiff's  action.  The  defendant 
were  manufacturers  of  steam-heating  apparatus,  and  the  deceased  was  : 
workman  in  their  employ.  His  particular  branch  of  the  work  was  the  testini 
for  leaks,  of  the  cast-iron  bases  of  radiators,  and  he  was  killed  by  the  e:^ 
plosion  of  one  of  those  bases  while  being  tested  by  him.  The  testing  w:i 
accomplished  by  means  of  steam  let  on  from  the  boiler  otmaet^ed  with  th 
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engine  which  propelled  the  machinery  of  the  works.  The  radiator  being  set 
up  by  the  insertion  of  upright  tubfs  into  the  base,  a  steam-pipe  from  the 
boiler  was  connected  with  one  end  of  the  base  to  admit  the  steam,  and  a 
rubber  tube  with  the  other  end  to  permit  the  steam  to  pass  off  into  a 
Mwer  or  drain.  Of  coarse  the  supply  of  steam  mast  exceed  the  exhaust 
in  order  to  produce  a  pressure  sufficient  for  the  detection  of  leaks,  which 
were  Indicated  by  the  escape  of  steam;  and.  to  control  both  the  supply 
and  the  exhaust,  the  two  pipes  were  fitted  with  stop-oooks  which  might 
be  wholly  or  partially  closed  by  the  oper^r.  There  was  a  class  of  small 
orifices  sometimes  found  in  the  iron  which  were  to  be  closed  by  a  pro- 
cess of  hammering  which  had  the  efFect  of  so  expanding  or  flattening  the 
particles  of  iron  surrounding  the  orifice  as  partly  to  dose  it,  and  the  pro- 
cess of  rusting  completed  the  operation.  Of  oourse  the  danger  of  explosion 
of  the  base,  with  a  givrai  strength  of  material  and  construction,  depended, 
in  the  first  instance,  upon  the  pressure  of  steam;  but  the  evidence  tended  to 
show  that  that  danger  was  increased  hy  the  vibration  In  the  particles  of  iron 
produced  by  the  hammering  mentioned.  It  is  probable  that  Tibration.  to 
some  extent,  was  produced  hj  any  hammering  of  the  iron,  but  the  evidence 
tends  to  show  thsi»  with  a  pressure  of  steam  properly  regulated,  moderate 
blows  of  the  hammer  might  be  applied  with  safety,  and  that  it  was  usual 
to  apply  the  hammer  when  the  steam  was  on,  because  only  then  ooold  the 
operator  discover  the  precise  location  of  the  orifice  to  be  closed.  It  follows 
that  safety  from  explosion,  in  this  operaticm,  depended  largely  upon  the 
proper  regulation  of  the  pressure  of  steam,  together  with  the  proper  use  of 
ttae  hammer,  both  of  which  were  In  the  control  of  the  operator,  bat  that  both 
of  these  demoits  of  danger  were  greater  m  less  in  pn^rtion  to  the  strength 
or  weakness  of  materiaTand  oonstruction  employed  iti  the  easting  oper»MI 
upon.  And  this  brings  us  to  the  fadi,  which  the  evidence  tends  to  show,  and 
upon  which  the  plaintiff's  cause  of  action,  if  she  has  one,  may  possibly  de- 
pend, tIb.,  that  the  casting  which  exploded  was  of  a  new  piMmm,  only  just 
introduced  in  the  defendant's  shop,  of  wliloh  only  four  or  five  had  been  tested 
before  this  one,  and  which  were  at  a  larger  interior  cross-section  than  any 
whieh  the  deceased  had  previously  been  employed  in  testing.  It  appears  that 
tbe  greater  the  interior  cross-section,  or  interior  diameter,  of  the  steam  cavity, 
the  greater  the  pressure  to  the  square  inch  of  a  given  force  of  steam,  and, 
consequently,  the  greato-  the  liabiUtj  to  explosion  with  the  same  thickness 
and  strength  of  Iron;  uid  so  we  find  in  this  case  that  the  deceased  had  been 
employed  In  testing  bases,  with  precisely  the  same  appliances  and  in  the  suae 
manner  of  operating,  for  seven  or  eight  years,  witlioat,  so  far  as  appears, 
causing  an  explosion,  until  the  introduction  of  tbe  basM  of  the  new  pattern. 
The  one  whiob  exploded  with  fatal  effect  was,  u  we  have  seen,  only  the  fifth 
or  sixth  of  those  tested,  and  the  one  last  before  it  bad  also  been  exploded, 
though  without  injuring  any  person,  not  by  hammering,  but  by  striking  a 
comer  on  the  floor  or  table  when  being  turned  over  with  the  steam  on. 
From  these  ftets,  there  was  room  to  aigue  that  the  pressure  of  steam  and  the 
manner  of  manipulation,  with  the  hammer  or  otherwise,  which  the  deceased 
bad  been  accustomed  to  employ,  was  safe  with  the  aistings  which  he  had  beeu 
accustomed  to  tMt,  but  dangerous  with  those  of  tbe  new  size  and  pattern;  und, 
if  ao,  the  material  question  would  be  whether  he  was  chargeable  with  knowl- 
edge of  the  danger  in  ttie  case  of  tlie  latter,  and  with  negligence  in  not  adapt- 
ing his  mode  of  operation  to  the  requirements  of  the  situation.  Ttils  quesUon 
was  to  be  determined  in  view  (rf  all  the  circumstances  of  the  case:  and  it 
would  have  been  for  the  Jury,  if  the  case  had  been  submitted  to  them, 
to  attach  to  each  of  those  circumstances  Its  proper  weight,  and  determine 
tbe  effect  to  be  given  to  them  as  a  whole.  There  was,  for  instance,  the  clr- 
Bumstanoe  of  a  long  experience  the  deceased  in  tt»  work,  but  on  tbe  other 
hand,  the  fact  that  he  was  never  a  skilled  meebanie;  that  he  began  at  tills 
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Elace  IB  «  •ommon  laborer,  and  had  had  no  meehanielU  edncatjon  exdept  whi 
e  had  gained  bj  experience  of  the  narrow  routine  of  testing  caat-iroc  rad 
ator  bases  by  the  pressure  of  steam,  and  the  closing  of  minute  orifices  by  tt 
use  of  a  hammer.  Whether  from  this  experience  he  was  likely  to  gain 
knowledge  of  the  mechanical  principles  involved  in  the  inquiry  whether  it  w. 
aatB  to  make  use  of  the  old  methods  ander  the  new  conditions,  may  have  be( 
a  question  in  this  case;  if  so,  it  was  a  question  for  the  jnry.  There  is  n  got 
'deal  of  evidence,  in  the  case,  of  warnings  which  the  deceased  received  abo 
this  time,  especially  from  his  foreman,  Widdowson,  In  respect  to  his  meth< 
of  testing;  but  it  does  not  appear  that  any  of  these  warnings  had  reference 
the  change  in  the  pattern  and  size  of  the  bases  in  use.  and  It  Is  a  quesiic 
whether  there  was  any  evldeme  that  his  metliods  at  this  time  were  diftere 
from  those  which  he  had  habitually  employed  through  a  long  period  of  ii 
muDlty  frota  accident.  There  are  many  other  facts  in  the  case  of  more  or  le 
importance,  as  bearing  upon  the  question  of  the  n^ligence  of  the  decease 
but  none,  we  think,  which  render  th»t  question  anything  more  or  less  th; 
a  question  of  faot  for  the  Jury.  We  bsve  no  intention  to  intlnmteBn  opinio 
whether,  in  the  respect  considered,  a  case  was  made  for  «  recovery.  We  h» 
reached  the  conclusion  only,  that  the  qnestion  was  ooe  upon  whi^  the  ju 
Aould  have  been  pennU^ted  to  pass.  The  motion  for  a  new  trial  must  thei 
fote  be  granted,  with  ooBts  to  abide  the  event. 


Fexoix  «sb  nZ.  Mahonbt  t.  If  AcIiRi^  St  aZ..  Fidioe  Oommlnlaners. 

(SujMWTK  Court,  OenerxU  Term,  First  Departmmt.  Ootobflr  1880.) 

XmnciPAz.  CoRTOKiTioNs— DisouaeB  or  Foucnut. 

Relator  waa  diimiued  Irom  the  police  foroo  upon  a  oharae  of  belag  so  dnink 
to  be  QQflt  for  patrol  duty.  The  ohar^  was  supported  by  the  testiiBony  of  capu 
asd  serseeats  to  tiie  effect  that  he  stacrered,  and  that  his  breath  nneU  strongly 
wUskj.  Beiator*a  ezplaudton  waa  that  he  was  uader  the  Inflaenee  of  qnlBioe, « 
that  uwTeaam  he  did  not  report  himself  sick  vma  ttast,  betng  anewnaaoD  i 
foroBt  his  brother  beins  on  the  elok  list,  and  his  father  having  recenUy  died,  he  t 
not  want  tooauBeanydistreBs  to  trismother.  A  physician  tesUfled  that  the  amoi: 
of  subline  taken  by  relator  woold  account  for  bis  appearanoe.  Held  tbmx,  thi 
bemg  eridenoa  to  sustain  the  eomnrissloaeei*  deoWea.  It  would  not  be  Maturtx 
Bust,  J.,  dlssenta. 

CerHerart  to  review  the  diBmlssal  of  rcSator*  Dento  J.  VtStaHHj,  torn  t 
police  force  of  the  city  of  New  York. 

Argued  before  Van  B&unt.  P.  J.,  and  Bbact  and  Dashcls,  J  J, 
John  M.  Tiemey,  for  relator.   John  J,  Ddaney,  for  respondent, 

Bbady,  J.  Tbe  rehUor,  who  was  a  patrolnnn  attached  to  tbo  twelf 
pmidttct,  MTss  dismissed  upon  a  chai^  of  oonduct  nnbeoomii^  an  officer,  t 
apeeifloatlon  being  that  at  6  o'clock  p.  h.  roll-call  be  was  m  macli  under  t 
uifluenee  of  liquor  as  to  be  unfit  for  patrol  duty.  The  teetimony  In  snppi 
4St  the  ^large  was  by  eapiain  and  sergeants,  who  testified  that  when  ttie  reUt 
want  into  the  station-bouse,  a  few  mlnotea  before  roU-oall,  be  staggered;  a 
when  subsequently  walked  out  with  other  offleers  ia  th«  ranks  be  was  unea 
and  unsteady ;  and  bis  breath  smel  led  of  Uqnor.  It  must  be  n<Aed  that  no  pol ; 
eoi^eoo  was  called,  and  that  the  charge  rests  apes  tbe  statement  of  the 
officers.  About  the  time  Of  this  occnrrenoe,  tin  reiator  staled  Hiat  he  to 
quinine  pills,  as  a  reason  for  his  oenditlon,  whatever  it  xktsg  have  been,  a: 
oxhibtled  the  box  containing  what  was  left  of  them,  whleh  he  got  at  a  dn 
atore  on  Grand  street;  and  It  appears  that  at  9  o^olock  ha  waa  sent  out 
duty,  and  performed  bis  toar.  It  also  appews  that  wliea  4w  was  eiharged 
bis  f>i^)tain  wUb  being  under  the  inlluence  of  llqoor  be  said  be  Ind  not  drvi 
anything.  He  proved  also  by  a  brother  <rfBoer,  wbo  saw  bin  coming  out 
tbe  drug^ton,  and  asked  Urn  what  was  tbe  matter  with  Ura,  tbat  fai^  a 
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,swer  wai  Uuit  lie  was  snfferlng  ftom  pains  Id  the  ebeat,  l»dkt  and  head,  and 
had  a  heavy  cold.  The  relators  atoiy  was  tliat.aftercoming  out  of  the  drug- 
'store.  he  went  to  his  borne,  took  five  five-grain  pills, — ^taking  three  first  and 
two  afterwards,— ate  a  light  supper,  and  went  to  the  station-house  to  turn 
cut  on  patrol  duty;  that  he  met  the  officer  who  had  previously  seen  hini  com- 
ing from  the  drug-store,  and,  on  being  asked  hj  him  if  he  f^t  any  better, 
replied  that  he  was  mnch  worse,  and  suffered  very  much  from  pain  In  the 
bead,  and  dizziness.  The  officer  asked  h\m  why  he  did  not  report  sick,  and 
he  answered  that,  being  anew  man  In  the  force,  and  having  a  brother  on 
the  sick  list,  and  having  burled  his  father  a  short  time  before,  he  did  not  like 
to  pnt  bis  mother  to  any  further  trouble,  as  she  was  an  old  woman,  and  be 
thought  he  could  fight  the' disease  off.  This  was  about  a  quarter  to  6  o'clock, 
and  It  thus  appears  that  according  to  his  own  statement  he  went  to  the  stSF 
tiou-hoQse,  though  feeling  worse,  rather  than  return  home,  and  in  the  bell^ 
that  the  captain  would  see  his  condition,  and  send  for  a  surgeon.  There  is  a 
oonflict  as  to  his  appearance  of  drunkenness,  and  evidence  of  a  physician  of 
this  dty  that  the  qnantity  of  quinine  which  the  relator  took  wonld  account 
for  his  appearance  when  he  was  charged  with  being  under  the  influenoe  of 
•Honor;  that  the  effect  wonld  be  to  make  him  look  sleepy,  dazed,  and  that  he 
might  stagger;  and  farther  that  the  same  effect  might  be  produced  ¥rith  less 
than  that  amount  of  quinine  taken  by  the  relator;  uiat  he  had  seen  persons 
show  symptoms  of  vertigo  after  taking  10  grains.  The  relator  testified  be  had 
taken  no  liquor  of  any  kind,  and  the  case  therefore  is  destitute  of  any  oth« 
■evidence  than  the  Impressions  created  upon  the  witnesses  called  to  prove  the 
■charge  by  his  appearance,  and  by  his  staggering,  which  was  accounted  for  by 
the  testimony  of  the  ph^ician  already  mentioned,  and  by  his  own  statenent, 
in  the  absence  of  any  proof  existing  in  the  case  that  he  had  drank  any  aplrit- 
QOU8  Mqucv*  If  the  rule  which  was  declared  by  the  court  of  appeals  in  earlier 
^ases  still  prevailed,  it  wonld  be  our  duty  to  siffirm  the  Judgment  of  tbe  com- 
missioners. But  in  tbe  recent  case  of  People  v.  Frenoh,  119  N.  Y.  502, 33  N. 
E.  Bep.  1061,  the  court  of  last  resort  has  decided  that  under  the  provisions  of 
the  Code  <rf  Civil  Procedure,  (section  2140,)  In  regard  to  questions  to  be  deter- 
mined upon  the  hearing  on  the  return  of  a  owtiorari,  where  that  writ  is  issued 
.to  review  the  determination  of  the  police  commissioners,  tbe  supreme  court 
may  inquire,  not  only  whether  there  was  any  competent  proof  of  all  the  facta 
necessary  to  be  proved  in  order  to  authorize  tbe  making  of  the  determination, 
,but  it  muat  also  look  Into  tbe  evidence;  and,  if  it  finds  that  there  is  a  pre- 
ponderance ag^nst  tbe  d^rmination  of  the  commissioners,  it  has  the  same 
Jurisdiction  to  reverse  the  determination  that  it  now  has  to  set  aside  the  ver- 
•dict  of  a  jury  as  against  tbe  weight  of  evidence.  An  examination  of  the  rec- 
ord in  this  case  shows  a  preponderance  of  proof  In  favor  of  the  statement  of 
the  relator  that  his  supposed  inebriety  was  the  result  of  lUoess,  and  the  qui- 
nine which  he  took  to  overcome  it.  Uls  failure  to  report  himself  sick  is  also 
explained  by  him  satisfactorily.  Being  a  new  man,  he  said,  bis  brother  being 
on  tbe  sick  list,  and  his  father  having  recently  died,  he  did  not  want  to  cause 
■any  distress  to  bia  mother.  There  Is  absolutely  no  evidence  in  tbe  case  against 
his  statement,  except  the  impressions  which  his  conduct  made  upon  captain 
and  sergeants,  and  others  who  testified  as  to  his  condition.  But  these  Im- 
pressions are  overcome  by  the  facts,  united  to  the  impressions  of  the  other 
witnesses  who  saw  him  about  tbe  time  he  reported  for  duty.  Applying  the 
principles  of  the  case  decided  In  the  court  of  appeals,  the  Judgment  of  the 
•oonunlssioners  should  be  xeversed,  and  the  ralatw  restored  to  duty.  Ordered 
accordingly. 

Tan  Brttnt,  F.  J.  I  cannot  concur  In  the  conclusion  arrived  at  by  Hr. 
Justice  Bradt.  A  jury  would  have  been  justified  in  finding  that  the  relator 
vas  under  the  Infiuence  of  liquor.   There  is  no  evidence  to  show  that  even 
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25  grains  of  quinine  vill  make  a  man^g  breath  smell  of  liquor.  Either  the 
off) cars  enunined  or  witnessea  teatifled  falsely  or  the  relator,  and  this  waa  a 
queation  to  be  determined  by  the  oomaUaaionen.  The  writ  ahould  be  dla- 
mlaaed. 

BAznELS.  J.  Tbere  waa  evidenee  from  which  the  commissioners  could  rea- 
sonably cODclnde  that  the  relator  was  intoxicated.  And  the  propriety  of  tliat 
conclusion  has  not  been  overcome  by  the  evidence  on  the  part  the  relator. 
It  was  for  the  commissioners  to  decide  whether  the  charge  was  ansbdned 
the  evidence.  There  was  no  such  preponderance  in  favor  of  the  rehitor  as 
would  permit  a  verdict  against  him  to  be  set  aside.  I  therefore  agree  that 
the  detarminaUon  sboald  be  affirmed. 


JsFFEBSON  tt  al,  V.  New  Yobx  "Ei^  B.  Go.  «f  o2. 
(Siiprane  Court,  General  Term,  Fint  Depantnunt.  October  M,  18904 

1.  PutADISe — MlBJOIKDBR  OV  CxTOKS — WaITIB.  . 

The  oomplalot  in  an  action  to  restrain  the  fnture  malntwianoe  of  aa  tfentod 

nUroad  in  front  of  plaintiff's  premises,  alleged  to  bn  injured  thereby,  also  olalmed 
damages  for  the  Injuries  alleged.  Held,  that  the  objection  for  misjoinder  of  oauaea 
of  Bouon,  not  having  been  taken  by  demarrer  to  the  oomplalot,  aa  provided  by 
CodeGlvUPrac  N.  Y.  1468,  «mb  waived. 

%,  JmiT— RlOBT  TO  JUBT  TrUI.. 

Where  the  prioolpal  object  of  an  aotioa  waa  to  restrain  defendants  from  maim- 
tainine  a  railroad,  although  damages  were  also  claimed  for  itijnries  to  property 
oansed  by  the  railroad^  a  nuiUon  for  a  trial  by  jury,  addressed  to  the  wtawa  caac^ 
waa  pnqierly  dented. 
Il  SnmNoa— BxiTOT  TssraioirT. 

To  show  the  deorease  Id  the  value  of  real  estate,  oansed  by  the  opwation  of  aa 
elevated  railroad  In  the  street  in  front  of  it,  the  judgment  of  real-estate  brokers  so- 
quaioted  with  property  Id  the  vidnity,  as  well  as  with  the  premises  and  Uwtr 
rental  value,  is  oompeteut 
4.  Bmnm  Douaik— CoMPaiTBATiDir— Aixowuroa  fob  Bamma. 

Where  Injuries  to  real  estate  are  alleged  to  have  been  oauted  by  the  tnalntenaaos 
of  an  elevated  railroad  in  a  city  street,  evidence  that  property  in  that  part  of  the 
dij  had  been  improved  in  valae  since  the  railroad  was  put  in  operation  is  not  avail- 
abte  to  defendante.  To  jnitify  any  redaction  for  beneflte.  it  must  be  shown  te 
wbateztoit  Uie  railroad  bad  enbanoed  the  value  of  Vbm  partlcnlar  pn^per^. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  Susan  Jefferson,  Jr.,  William  Jefferson.  Thomas  Jefferson,  and 
Edwin  JefTerson,  against  the  New  York  Elevated  Railroad  Company,  the 
Metropolitan  Elevated  Railway  Company,  and  the  Manhattan  Railway  Com- 
pany, to  restrain  defendants  from  maintaining  and  operating  their  elevated 
railroad  in  front  of  plaintiffs'  premises,  and  for  damages  caused  by  such 
maintenance  and  operation.  Code  Civil  Froc.  N.  Y.  g  499,  provides  that.  If 
certain  objections  which  are  ground  for  demurrer  to  a  complaint,  among 
them,  "that  causes  of  action  have  been  improperly  united,"  (section  488,) 
appearing  on  the  face  of  the  complaint,  are  not  taken  by  demurrer,  "the  de- 
fendant Is  deemed  tu  have  waived"  such  objection.  From  a  judgment  for 
plaintiff,  rendered  upon  trial  by  the  court,  defendants  appeal. 

Argued  before  Yam  Brcnt,  P.  J.,  and  Bradt  and  Daniels,  J  J. 

Daviess  d'  Hapallo,  {Brainard  Tolles,  of  coonsel,)  for  appellants.  Saohett 
(t  Bennett,  {Chtxriea  Oibson  Bmnett,  of  counsel,)  tor  respondoita. 

Daniels.  J.  The  plaintiffs  have  recovered  Judgment  enjoining  mnd  rfr> 
straining  the  defendants,  after  the  expiration  of  60  days,  from  maintaining 
or  using  their  elevated  railway  and  structure  in  front  of  the  plaintiffs'  prem- 
ises, on  the  easterly  side  of  Ninth  avenue,  75  feet  and  5  inches  southerly 
from  Sixtieth  street,  subject  to  the  right  of  the  defendants  to  terminate  or 
avoid  the  restraint  by  tendering,  within  50  days,  to  the  plaintiffs,  for  execu 
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tim  bj  tliUD,  a  deed  conveying  to  the  defendants  the  eaBamoitB  fonnd  t» 
liave  been  appropriated  hy  them  Id  front  of  sach  premises,  and  at  the  same 
time  paying  the  plaintiffs  the  sum  of  $4,000,  with  interest  thereon  from  llie 
(late  of  the  Judgment.  The  Judgment  also  awarded  to  the  plaintiffs  the  sum 
of  ^,000  for  the  damages  sustained  by  them,  and  by  them  and  two  other 
persons,  who  had  previously  been  tenants  in  common  with  them  of  these 
premises,  by  the  taking  and  using  by  tlie  defendants  of  the  easements  of  light 
and  air  appertaining  to  the  premises,  and  provided  for  the  collection  of  such 
damages  by  execution.  The  other  tenants  In  common  had  assigned  th^ 
claim  for  damages,  and  had  conveyed  their  undivided  shares  to  the  plaintiffs. 
The  assignment  set  out  In  the  case  has  not  been  made  to  Inoludeall  the  plain- 
tiffs  as  assignees,  bat  Its  failure  to  do  so  has  probably  been  caused  by  a  de- 
fect in  printing  it;  for  upon  the  trial,  and  in  the  briefs  of  eonnael  and  the  de- 
cision of  the  court,  it  has  been  unlfonnly  referred  to  as  an  assignment  of 
these  damages  to  the  plaintiffs.  It  may  therefore  be  assumed  to  have  beea 
in  form  to  all  the  plalntlfb>  instead  of  the  two  mentioned  in  the  case. 

The  defendants  have  objected  to  this  part  of  the  recovery  as  unauthorized 
In  an  action  brought,  aa  this  mainly  was,  to  restrain  and  prevent  the  future 
malDtenance  and  nse  of  the  elevated  railroad  In  front  of  the  plaintiff's  premises; 
but,  if  they  could  have  taken  advantage  of  this  as  a  misjoinder  of  causes  of 
action,  that  should  have  been  done  by  demurrer,  as  It  appeared  on  the  face 
of  the  complaint.  That  was  not  done,  and,  by  the  express  provision  of  the 
Code  of  Civil  Procedure,  the  omission  waived  the  objection.  At  the  opening 
of  the  trial  the  defendant  moved  that  the  action  should  be  sent  to  the 
calendar  of  cases,  to  be  tried  by  a  Jury;  but  that  was  denied,  and  the  de- 
fendants' counsel  excepted.  This  motion  was  addressed  to  the  whole  case, 
and  not  merely  to  that  part  of  It  wliicb  included  the  damages  allowed.  The 
court,  was  asked  to  send  the  entire  action  to  be  tried  by  a  Jury,  but  that  It 
could  not  lawfully  do  on  such  a  motion,  fur  its  principal  object  waa  to  re- 
strain and  enjoin  the  defendants  from  maintaining  and  operating  the  rail- 
road, and  so  far  it  was  certainly  an  action  in  equity.  The  objection  taken 
to  this  disposition  of  the  motion  has  therefore  no  legal  support. 

Objections  were  also  taken  to  the  competency  of  persons  to  testify  con- 
cerning the  decrease  in  the  value  of  the  premises  because  of  the  existence  and 
operation  of  the  railroad,  and  to  the  evidence  expected  to  be  elicited  by  the 
answers.  The  court  allowed  the  witnesses  to  answer,  and  the  defendants* 
counsel  excepted.  But  as  the  witnesses  were  shown  to  have  been  engaged 
aa  bn^ers  in  the  real-estate  business,  and  were  acquainted  with  the  prop- 
erty in  the  vicinity  of  these  premises,  and  with  the  premises  themselves,  and 
their  rental  value  also,  there  was  no  error  in  permitting  them  to  express  their 
judgment  on  these  subjects.  It  is  the  only  manner  in  which  such  facts  eaa 
be  proven,  and  no  authority  would  have  justified  the  exclusion  of  the 
answers  because  of  the  Incompetency  of  the  witnesses.  The  testimony  pro- 
posed to  be  obtained  was  also  competent,  relevant,  and  material. 

The  furthw  objection  that  the  questions  included  all  the  damages  due  to 
the  railroad,  and  not  the  damages  due  to  taking  the  plaintiff's  easements,, 
has  plausible,  though  not  real,  ground  of  support;  for  It  is  evident  from  the 
entire  evidence  of  these  witnesses  that  they  understood  that  they  were  to 
give  their  Judgment  as  to  the  reduction  In  the  value  of  the  premises  by 
reason  of  the  taking  of  these  easements  and  their  contamination  from  the 
smoke  and  cinders  by  the  use  that  was  made  of  this  structure;  and  that 
was  the  understiindlng  of  tlie  court  of  the  effect  of  this  evidence,  for  the 
decision  and  the  judgment  have  both  been  restrii^edto  these  subjects  as  the 
basis  of  relief.  But  if  the  witnesses  bad  understood  the  questions  In  the 
broader  sense  mentioned  by  the  defendants'  counsel,  there  was  no  error  in 
receiving  tlieir  answers,  for  at  that  time  It  had  not  been  shown  that  the  de- 
ffendants  had  any  legal  right  to  constructor  maintain  the  railroad  in  this  (Jut 
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of  NlBtb  avenue;  and,  in  the  absence  of  that  prtx^,  the  plaintiffs  were  en- 
titled to  redress  for  maintaining  the  railroad  as  an  unlawful  structure  in  this 
public  street. 

Reliance  tias  also  been  placed  upon  the  refusal  of  the  court  to  Qnd  that  tlie 
maintenance  and  operation  of  the  station  and  railway  have  been  a  benelll  to 
these  premises.  There  was  evidence  given  on  the  part  of  the  defendants  that 
the  property  in  that  part  of  the  city  had  been  improved  in  value  since  the 
railroad  waa  built  and  put  in  operation,  but  no  assignable  benefit  to  this  par- 
ticular property  from  that  cause  was  proved;  and  ttie  plaintiffs*  witnesses 
gave  their  judgment  of  the  difference  in  value  with  the  entire  situation  be- 
fore them,  and  the  court  acted  upon  that  in  the  decision  which  was  made.  Xo 
advantage  could  have  been  secured  to  the  defendants  if  the  court  had  found 
this  fact  in  their  favor.  It  would  not  have  aecored  to  them  the  right  to  have 
the  amounts  allowed  reduced  to  ainy  extent,  and  the  error*  if  such  it  stioold  be 
held  to  be,  was  no  source  of  injustice  to  tlie  defendants.  If  they  had  in- 
tended to  cli^  any  benefit  from  ttie  evidence,  it  should  hava  gone  further, 
and  shown  to  wliat  extent  the  railroad  had  enhanced  the  value  of  tbis  prop- 
erty; for  without  this  additional  evidence,  even  this  finding  would  have 
Justified  no  allowance  or  reduction  whatever  to  the  defendants  on  the  fact  of 
■ocfa  benefit. 

The  fact  that  the  existence  of  the  nllw^  and  the  station,  wUcb  was  Im- 
mediately south  <^  the  aoutb  line  of  the  premises,  rendered  them  more  ao- 
eessible  than  they  otherwise  would  have  been  is  equally  wltboot  ben^t  to 
the  defendants.  If  It  had  been  found,  as  requested.  It  would  not  bare  re- 
duced the  difference  between  the  value  of  the  i^emlaea  from  the  appropria- 
tlon..of  these  easements,  nor  the  amounts  included  in  the  judgmn^  to  any 

Spredable  extent;  nor  could  the  other  finding  refused,  that  the  cause  of  a^ 
tn,  which  bad  come  to  the  ^aintiffs  by  the  aasignment,  could  not  be  en- 
forced In  tills  equity  actios.  The  damages  claimed  under  that  assignment 
seem  to  have  been  so  connected  with  the  subject  of  the  wtion  as  to  make 
them  the  proper  subject  of  adjustment  in  thUi  suit.  Bat  If  that  should  be 
held  otherwiae,  the  Judgmeot  would  not  be  affected;  tor  the  defendants,  by 
not  raising  this  otijectlon  in  the  time  and  manner  assigned  for  that  object, 
have  derived  themselves  of  the  right  to  raise  it  now.  The  case  was  a  mer- 
Itorioua  one,  and  there  Is  no  legal  cause  for  Interfering  with  the  dfaposition 
made  of  It  at  the  trial.  The  Judgment  should  be  affirmed  wltb  oosts. 

Yam  BamiT,  J.,  ooncuta  in  the  tasult  only. 

Bbast,  J.,  ooncQit. 


L  DiecoviHT— ExuciKATioir  b»orb  Triai,. 

In  an  aetion  on  one  of  a  series  of  notes  mode  br  defendant.  Md  mlsappropriaM 
by  tiie  ageot  to  whom  tiiay  were  intrusted,  defenaant  is  eotlUad  to  an  ozd«r  fortktt 
examination  of  pl&latiil  before  answer,  for  the  purpose  of  ascertidniny  tlte  facts  at- 
tendlog  the  transfer  of  the  note  to  plaintiff,  the  examination  being  reatrioted  to  the 
facts  known  to  plaintiff,  and  anknown  to,  and  neoesnry  for  tike  wfomiatloa  ot,  de- 
fendant in  answering  the  complaint. 

IL  Bun— FiLnro  Aitavsa. 

Ad  objeoUon  tbat^  ilnoe  the  making  of  the  order,  an  answer  wae  served  by  de- 
faiidaatcaDnoCbeoonaldaredbrtiieceaMBltiniioaaiiqveal  tnm  mil  orimn- 
eating  the  order  for  the  '^y'^wWf^gn. 

Appeal  from  special  term. 


HATKEB  «.  CRKiaHTON. 


{auiprmu  Court,  Gmunl  T$rm,  JHrat  Dtparlmen*.  Ootober  u,  UMK) 
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Action  hy  Archibald  0.  HaynM  agalnrt  J.  Blakelj  Oreigbton.  Defendant 
appeals  from  an  order  racatlng  an  order  for  the  examination  of  plaintiff,  as  a 
witness  before  trial. 

Argoed  before  Yas  Bruht,  F.  J.,  and  Baaot  and  Danxbu.  JJ. 

IF.  Man,  for  appellant.   i2ool  (ft  Clarke,  for  respondent. 

Danieu,  J,  This  action  Is  upon  a  promissory  note  made  hj  the  defendant, 
payable  to  bis  own  order,  and  indorsed  by  him,  tor  tbe  sum  of  SI, 500,  and 
due  in  five  months  from  its  date.  This  note  was  shown  to  have  been  one  of 
a  series  in  the  same  form,  amounting  to  tbe  sum  of  $16,500.  They  were 
made  and  indorsed  to  replace  bonds  and  stock  delivered  to  Cbarles  T.  Bussell, 
of  Fittsburgb,  upon  what  was  represented  to  be  a  loan  of  tbat  sum  of  money 
obtained  from  him  for  a  company  in  which  the  defendant  was  tbe  owner  of 
both  stock  and  mortage  bonds.  The  notes  were  delivered  to  A.  D.  Jones, 
the  treasurer  of  tbe  company,  to  be  used  for  that  object;  but  he  used  no  more 
than  86,000  in  amount,  in  that  manner.  The  residue  he  misappropriated, 
and  used  for  his  own  benefit,  and  the  note  in  suit  is  one  of  this  residue. 

The  defendant  applied  for  and  obtained  an  order  for  the  examination  of  the 
plaintiff,  to  enable  blm  to  obtain  such  information  as  was  necessary  to  frame 
his  answer.  As  to  tbe  making,  indorsement,  and  diversion  of  tbe  note,  no 
examination  of  the  plaintiff  was  necessary,  for  these  were  facts  within  the 
knowledge  of  the  defendant.  Bat  what  the  d^endant  deaired  to  ascertain  wat 
information  of  tbe  fftcts  attending  tbe  transfer  of  the  note  to  tbe  plahiliff. 
Of  those  facts  his  affidavit  not  only  showed  tiim  to  be  Ignorant,  hut  also  that  a 
knowledge  of  them  could  only  be  obtained  from  tbe  plainUfl,  and  that  such 
knowledge  was  neceasurj  for  him  to  frame  and  serve  bis  answer.  And  the 
order  which  was  made  directed  tbe  examination  to  Inclade  answers  to  such 
questloiis,  as  should  be  put  to  the  plaintiff,  touching  the  all^i^  transfer  <tf 
tiie  note  to  Jiim,  fchs  date  of  the  transfbr,  the  parties  to  it,  the  consideratton 
therefor,  and  such  other  mattexs  as  might  be  relevant  or  material  thereta  It 
was  rertilcted  to  the  fiu^ts  known  to  the  ^^ntifl.  and  anknown  to.  and  neo- 
ossary  for  the  information  (tf.  the  defendant  In  answering  tbe  compl^nt.  It 
tbe  not*  bad  been  transferred  to  the  plaintiff  ander  cirtHtmstances  rendering 
bim  incapable  of  reoovering  upm  it,  and  which  it  was  necessary  shoiUd  be  sir 
l6ged,  hf  wiff  of  answer,  to  entitle  tbe  defendant  to  make  laoof  of  tbem  <« 
the  tdal,  be  was  entitled  to  that  iafonnation  frcnn  the  plaintiff,  and  it  eonld 
be  obtidsed  onlj  by  his  eiamination.  The  oonalderation  piUd  or  allowed  may 
baTe  been  sncb  as  to  render  the  transfer  usurious,  but  that  ooold  only  beonns 
kjiown  la  tUs  manner;  and,  without  alleging  it  In  the  answOT.  tin  d^end- 
uit  would  not  be  permitted  to  prove  It,  even  by  the  plaintiff  himself,  upon 
tb»  trial,  and  that  of  its^  was  sufficient  to  authorize  wis  examination.  The 
ditfendant  had  been  defrauded  by  his  own  agent,  and  he  was  entitled  to  avail 
himself  of  all  such  methods  of  redress  as  the  law  had  provuled  for  hia  protec- 
tion. And  this  was  one  of  tbem  by  whidi  lie  could  be  placed  in  the  position 
reqalsttsfw^luteillgentpreseotaUon  (tf  aqy  defenses  arisiug  oiit  of  facts 
unknown  to  him,  and  which  were  neceesarlly  within  tbe  knowledge  of  1^ 
BlatntiS.  It  does  not  answer  tbe  application  tbat  tbe  defendant  may  exam- 
ine the  id^atiff  as  a  iritncBS  upon  too  trial,  for  that  examinatum  would  then 
be  reetrieted  to  tbe  bsne.  "Waat  Is  neeessuy  tor  him  Is  to  make  the  issue  as 
broad  as  the  facts  will  warrant  It,  and  then  be  will  be  entitled  to  Introdnoe 
whatever  proof  may  be  within  his  power  and  necessary  for  his  own  protection. 
The  i^Odavlt  has  fully  complied  with  all  that  can  be  required,  under  tbe  rules 
ratened  to  fai  Spero  t.  Bank,  7  N.  7.  Supp.  M6.  And,  as  the  essential  in> 
fDrmathm  ean  be  obtained  by  the  defendant  in  no  other  way,  he  Is  entitled  to 
this  examination  of  tbe  plaintiff.  It  hsa  been  said  in  the  points  tbat  the  de- 
fendant has,  dnoe  the  onler  was  made,  served  bis  answer,  but,  if  such  is  the 
fact,  tfeeasBOt  be  bere  eonsidered,  for  it  was  not  before  the  court  when  this 
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order  was  made.  Neither  is  It  stated  that  the  answer  serred  Includes  the  de- 
fenses expected  to  be  made,  as  the  result  of  the  examination  of  the  plaintiff. 
The  order  should  be  reversed  with  910  costs,  and  the  disbnraements,  and  the 
motion  to  TacAte  the  order  for  the  examination  oC  the  plafntifl  dmted.  All 


(aupreme  Court,  Oe?iemI  Term,  Fint  Department.  October  U,  USOi) 
Appeal  from  spedal  term. 

AoUon  br  Arohibald  C.  Hayoes  affaliuit  J.  Blafcely  OdghUm.  Defendaat  spjsals 
from  an  oraer  TaostdnR  an  order  for  Vae  azamlnation  of  plaintUE  befbra  trlaL 
Arffued  before  Vax  BsmT,  P.  J.,  and  Bradt  and  DABixLa,  3J. 
W.  Man,  for  appellant.  Root  A  CUtrke,  lot  respondent 

D JJVIBL8,  J.   Th\E  action  ia  upon  a  note  for  13,000  made     the  defendant,  and  Indonad 

Sbim.  It  is  shown  by  tbe  plalntUTa  afBdarit,  on  whloh  the  order  for  the  examination 
the  plaiDtUt  baa  been  made,  to  be  one  of  the  notes  delivered  1^  the  defendant  to  A. 
D.  Jones  to  be  delivered  by  htm  to  Charles  T.  Rnas^  and  diverted  and  misaivnmti- 
ated  by  Jones;  and  tbe  order  for  the  pl^ntUPs  examination  Is  In  the  asmefonn  as  that 
made  ui  the  ouier  action  by  him  against  the  defendant  Antet^SO.  The  aeoasdty  f or 
this  examination  to  obtain  information  to  frame  theanawer  has  been  shown  the  same  as 
it  was  in  the  other  action  by  tbe  plaintiff  against  tbe  defendant;  and,  for  the  reasiHts 
stated  Ui  that  action,  the  order  frcmwhlob  this  luweal  has  been  brought  should  be  re- 
versed, and  the  motion  denied,  without  casts,  with  the  dlshareemente  on  the  appeal 
to  the  defendant  All  oononr. 


Taaxox  et  al. «.  CaueBrox. 

(.Supreme  Court,  Oeneral  Term,  Firtt  Department.  October  84, 18O0L) 

Appeal  from  special  term,  Kew  York  oonnty. 

Argued  before  Vah  Bbdht,  F.  J.,  and  Bradt  and  Damielb,  JJ. 

WULiam  Man,  for  appellant  ilarold  Femon,  for  respondents. 

Dahixls,  J.  The  note  upon  which  this  aotton  has  been  brought  was  made  and  in- 
dorsed by  the  defendant,  J.  Blakely  Crelghton,  for  the  sam  of  tl,5U0.  It  is  alleged  to 
have  been  also  indorsed  by  A.  DeUnont  Jones,  and  delivered  to  the  plaintlSs.  The  note 
is  stated  in  the  affidavit  <n  the  maker  to  have  been  delivered  to  Jonea  to  be  by  him  de- 
livered for  the  maker  to  Charles  T.  Kussell ;  but  he  failed  to  make  that  delivery  of  it 
and  wrongfully  appreciated  it,  by  transfening  Ittothe  plaintiffs.  Tbe  order  for  tbeir 
examination  waa  made  upon  an  amdaTit  aimilar  to  those  npoa  which  the  other  orders 
weremade;  and  the  examination  was  restricted  in  the  same  manner.  The  neoesaity 
for  the  plalntlfts'  examination  has  been  presented  by  the  same  statements  as  have  been 
made  for  that  object  in  the  other  two  cases,  (uM  eupra',)  and  the  same  dlspoaitioB 
should  therefore  be  made  of  this  appeal,  which  was  argued  with  tbe  others.  The  order 
should  tberefore  be  reversed,  but  without  costs,  but  with  the  dlabnrsemente  on  the  a^ 
peal  In  favor  of  the  defendant,  appealing.  All  oononn 


(Supreme  Court,  Oeneral  Term,  Fint  DepartmenU  October  At,  1890:} 

OOKTIUOTe— VlUDlTT— IxsnninTBHBSB. 

An  Insolvent  corporation  being  pressed  to  pey  a  certain  claim,  Its  presidnit 
agreed  with  tbe  creditor  not  to  draw  or  receive  any  salary  from  the  company  while 
its  affairs  were  being  liquidated.  In  consideration  of  the  claim  not  being  pressed 
to  ocanpnlsory  oolleetion.  field,  that  the  agreement  was  too  vague  and  Indeflnita 
to  be  niforoed.  BARTLnr,  J.,  dlsaents. 

Ajipeal  from  special  term. 

This  ia  an  appeal  by  Robert  C.  Bavidge  from  an  order  poatponlng  pajr> 
ment  of  bis  claim  against  the  Bnseel  Coe  Ferlillzer  Companj  nnUl  m  tba 
ether  creditors  have  been  paid     tbe  reoelver,  Michael  Snow. 

Argued  before  Vah  Bbuht,  P.  J.,  and  Ba&tlbtt  and  Barbbtt,  JJ. 

F,  C.  Canttne,  for  appellant.   Benry  8,  Snowi  tia  receiver,  respondent. 


eonoor. 


HATvas  «■  Caaienvox. 


Snow  o.  Bttsbel  Cok  Fbrtilizbb  Go. 
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Babbitt,  J.  I  agree .  with  Mr.  Jnatloe  Babtlett  that  the  promiM  ml- 
kged  to  hive  been  made  Davidge  to  Nf  cbota  A  Go.  la  not  anf  oreeable  by  the 
reoeiTer  as  the  repreaentatiTe  of  the  eompaay,  or  of  Its  atockholdera  seneraUy; 
but  I  cannot  concar  In  the  oonelaslra  that  auch  promise  la  enforoeaule  by  the 
receiver  as  the  repreaentatiTe  of  Nichols  A  Co.  The  receiver  does  not  repre- 
sent any  pnrticulw  creditor,  nox  has  he  any  privity  in  the  dlapntea  between 
iDdlTidual  creditors  growing  out  of  special  arrangements  between  themselvea, 
Buoh  as  are  set  up  in  this  proceeding.  If  Nichols  &  Go.  are  entitled  to  ex- 
clude Davidge,  or  to  take  for  tliemselves  the  whole  or  any  part  of  the  dividend 
coming  to  him,  they  must  act  directly.  The  receiver  cannot,  for  their  bene- 
fit, avail  himself  of  any  estoppel  which  may  have  Inured  to  than.  'But,  fni> 
ther,  I  am  of  opinion  that  no  case  for  Davidge's  exclusion,  even  as  a^nat 
Nichols  ft  Co.,  has  been  made  out  The  agreement  on  that  bead  la  too  vagae 
and  indefinite  for  enforcement.  Nichols  &  Co.  did  not  bind  themselves  to  re- 
frain from  proceeding  against  the  company  for  any  given  period,  nor  was 
the  period  of  Davidge's  forbearance,  with  regard  to  his  salary,  stipulated. 
There  was  neither  a  valid  consideration  nor  muinality.  Now  that  the  com- 
pany Is  in  the  bands  of  a  receiver,  I  can  see  no  good  reason  for  discriminating 
between  these  creditors.  They  slioald  share  alike.  Davidge's  claim,  however, 
is  only  for  the  sum  of  $1,945.87,  that  being  the  amount  which  had  accrued 
at  tba  ds^  of  the  appointment  of  the  temporary  receiver.  The  ordf^r  should 
be  lOTened,  and  the  receiver  directed  to  aidmit  Davidge's  claim  to  the  above 
«3ctakt  aa  vaUd,  and  to  pay  it  pro  rata  with  the  otbtt'  claims  againat  the  oom> 
pany. 

Van  Bbubt,  P.  J.  I  concur  with  Mr.  Joatioe  Babbbtt  upon  the  grotind 
that  no  valid  agreement  has  been  proven. 

Babtuett,  J.t  {dU»«nting.)   This  proceeding  appeal*  to  haTO'been  in- 

atituted  by  the  receiver  of  the  Bussel  Coe  Fertilizer  Company,  an  Insolvent 
corporation,  to  obtain  the  direction  of  the  court  in  respect  to  the  payment  of 
the  claim  of  Robert  C.  Davidge.  The  first  paper  In  the  appeal-book  is  a  no- 
tice of  motion  for  the  appointment  of  a  referee  "to  take  testimony  and 
report  concerning  the  oontroversy  between  the  said  receiver  and  Robert 
C.  Davidge,  respecting  the  claim  of  said  Davidge,  submitted  to  the  said 
receiver,  for  $3,279.20,  which  claim  said  receiver  has  disallowed."  Upon 
this  notice,  an  order  was  made  appointing  a  referee  "to  take  testimony 
and  report  the  same,  with  his  opinion  thereupon,  touching  the  claims  in 
controversy  aforesaid."  The  evidence  which  appears  In  the  appeal  papers 
was  taken  before  the  referee,  who,  instead  of  simply  reporting  the  same 
with  his  opinion,  made  findings  in  the  form  usual  upon  the  trial  of  Is- 
sues, followed  by  a  conclusion  of  law  to  the  effect  that  Robert  C.  Davidge 
was  not  a  creditor  of  the  defendant,  and  had  established  no  valid  claim 
against  the  corporation.  The  appellant  thereupon  filed  exceptions  to  certain 
portions  of  the  report,  and  the  matter  waa  brought  to  a  hearing  at  special  term , 
where  an  order  was  made,  in  effect,  modifying  the  decision  of  the  referee  that 
the  claimant  was  not  entitled  to  be  paid  at  all,  and  directing  tliat  his  claim 
be  paid,  if  sufficient  assets  remained  In  the  hands  of  tlie  receiver  after  the 
payment  In  full  of  all  otiier  claims  against  the  Kuasel  Coe  Fertilizer  Company. 
From  that  portion  of  the  order  which  thua  postpones  his  claim,  Mr.  Davidge 
has  appealed. 

The  opinion  of  the  learned  judge  at  special  term  indicates  that  he  r^arded 
the  view  of  the  facts  adopted  by  the  referee  in  his  so-called  findings  aa  substan- 
tially correct.  According  to  these  findings,  the  trustees  of  the  defendant  cor- 
poration entered  Into  an  agreement  with  the  appellant  to  pay  him  a  salary  at 
the  rate  of  $4,000  a  year  for  hla  services  aa  president  and  general  manager  of 
the  ofHnpany ;  and  a  bahuce  ct  $1,945.87  on  account  of  aoeh  aahuy  atlll  re 
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iaalns  unpaid:  The  ntem*B  Apinlon  that  Mr.  Dawidga  Ii  nqt  ontlUed  to  te- 
eelre  this  balance  hi  any  event,  and  the  opinion  of  the  court  at  special 
term  thnt  be  shonld  reodve  it  onlj  after  the  other  creditura  sfanll  have  been 
fully  paid,  are  based  upon  an  a^ieemeot  which  was  innde  in  July*  1885.  be- 
tveeen  Mr.  DaTldgfl.  tbe  president  of  the  ootporation,  and  Meurs.  George  H. 
Klchois  A  Co.,  who  were  creditors  of  the  Bnssel  Goe  Fei^lEer  Gimipany.  The 
Arm  were  pressing  the  rattpwation  for  the  payment  cl  tbelr  claims.  Mr.  Dav- 
Idge,  the  president  and  largest  stockholder,  agreed  with  the  firm  not  to  draw 
or  receive  any  salary  from  the  company  while  Its  lUlairs  were  being  liqui- 
dated, "in  consideration  of  the  firm's  not.  pressing  their  claim  to  compnlsory 
eollectloii."  GsOTge  H.  Nichols  &  Co.  fulfilled  their  part  of  the  agreement, 
and  dM  not  sne  the  company,  and  have  not  collected  thtir  demands,  bat  ^iU 
remain  creditors  of  the  corporation.  The  effect  of  this  agreement,  as  held 
by  the  court  below,  was  to  defer  any  right  on  the  part  of  Mr.  Davldge  to  en- 
force his  claim  until  after  tbe  paymmt  of  all  other  persons  having  claimfl 
i^alnst  tbe  corpwation.  As  the  receiver  has  not  appealed  from  a«y  portion 
of  the  order  of  the  special  term,  he  is  not  in  a  position  to  attack  that  part  of 
the  decisloa  which  adjudges  Mr.  Davldge  to  be  a  creditor  of  tbe  defendanL 
The  only  question  which  is  now  presented  for  consideration  is  that  which 
arises  upon  Mr.  Davidge'a  appeal,  to-wit,  whether  it  was  proper  to  postpone 
the  payment  of  his  claim  for  salary  as  president  and  general  manager  of  tbe 
Basse!  Coe  Fertilizer  Company  until  all  other  claims  against  the  company 
should  have  been  satisfied.  The  theory  of  the  i-espondent  is  that  the  case  is 
governed  by  the  doctrine  of  Lawrence  v.  Fox,  20  N.  Y.  268,  as  that  docirinfl 
has  been  modified  by  later  decisions.  According  to  this  view,  the  receiver,  as 
tberepresentHtlve  oeC  tbe  corpomtion,  is  entitled  to  enfohee  for  its  benefit  the 
promise  made  by  Mr.  Davldge  to  Messn.  Qeorge  H.  Kldiols  &  Co.,  that  he 
would  not  draw  any  salary  during  the  period  of  liquidation.  The  learned  coun- 
sel for  tbe  respondent  OEKicedea  tbst,  to  render  the  promise  thus  enfiiroaabld 
however.  It  must  appear  either  that  some  obligation  or  duty  existed  on  tbe 
part  of  the  promisee  towards  tbe  third  party, — that  is,  «n  the  part  of  Messrs. 
George  H.  KIcIh^  &  Co.  towaida  tbe  Baasel  Coe  Fertilizer  Company » — or  that 
the  promisee  Intended  that  some  beneSt  shonld  result  to  the  third  party  from 
the  promise;  that  Is  to  say,  thwe  must  have  been  an  intent  by  Messrs.  Geo^ 
H.  Xicli(^  ft  Ga  to  secure  some  ben^t  to  the  corporation.  In  tbe  case  of 
Vrooman  v.  Turner,  69  N.  T.  280.  284,  Judge  Allbn  declare  tbst  both  the 
obligation  and  intent  must  exist  In  order  to  give  a  third  party  a  right  of  ac- 
tion on  tbe  promise.  In  tbe  case  at  bar.  however,  I  am  unaUe  to  discow 
either.  Certainly,  the  firm  of  Geoige  H.  I^iobols  ft  Co.  owed  no  duty  to  the 
Busael  Goe  Fertilizer  Company,  and  were  under  no  obligation  to  it.  Tbe 
duty  and  obligation  were  entirely  on  tbe  other  side.  The  fixm  were  simply 
cretlitors  of  the  corporation.  Nor  can  I  find  anything  to  indicate  an  Inten- 
tion on  the>r  part  to  benefit  the  company,  by  getting  Mr.  Davii^e  to  promise 
not  to  draw  any  salary.  Their  sole  purpose  would  seem  rather  to  have  been 
to  benefit  tbemselvee,  by  thus  increasing  the  amount  applicable  to  tbe  pay- 
ment of  their  own  claim;  but  it  is  difiteult  to  see  how  this  arrangeoent  ouuM 
do  the  company  any  good  if  it  still  remained  liable  to  pay  Mr.  I>avidge's  sal- 
ary afterwards,  as  the  court  below  has  held  It  did.  For  these  reasons,  I  do 
not  think  the  promise  of  Mr.  Davldge  is  enforceable  by  the  receiver  aa  the  r^ 
resentati  ve  of  the  cunpany  or  its  stockholders.  There  is  no  difflcnlty  in  tbe  way 
of  its  enforcement  by  him,  however,  to  a  certain  extent,  as  the  reprea«ktativeof 
the  creditors  of  the  corporation.  The  promise  was  made,  not  for  the  benefit  of 
tbe  credilors  generally,  bnt  for  the  particular  beneSt  of  particular  creditors, 
Messrs.  George  H.  Nichols  ft  Co.  The  recelva:  represents  these  creditors,  and 
it  is  htoduty  to  protect  their  rights.  They  have  the  rigbt  to  priority  inpayment 
over  Mr.  Davidge.  They  abstained  from  pressing  their  cUdms  to  a  compul- 
sory collection,  la  consideration  of  hts  promise  not  to  dm*  sasj  miaij  dnr- 
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Ing  the  period  of  Itqutdatioo.  and  be  estopped  from  enforcing  any  claim  for 
SQch  salary,  which  will  operate  to  lessen  the  amount  receivable  by  them.  In 
other  words,  the  appellant's  claim  for  siUary  must  he  postponed  by  the  dnlm 
of  Messrs.  George  H.  Nichols  &  Co.,  bat  not  to  the  claims  of  the  other  credit- 
ors of  the  Bussel  Goe  Fertilizer  Company.  This  result  can  be  brought  about 
by  plying  Messis.  George  H.  Nicliols  &  Co.  Just  what  they  would  receive  if 
trhe  appellant's  clidm  of  )l,945.87  were  not  considered  as  a  claim  agiUnst  the 
assets  In  the  bands  of  the  receiver.  After  this  has  been  done,  the  aroellant 
will  be  entitled  to  his  ratable  dividend,  like  the  other  creditors.  The  order 
appealed  from  should  be  modified  In  accordance  with  ttie  views  which  have 
been  expresgedp  without  costs  to  either  party  on  this  appeal. 


(Supreme  Omtrt,  SpeokU  Term,  New  York  County,  June  5, 189a) 

1.  I>I(0OTIKT--PltOIIU0TI0H  Of  BOOU  ASD  pAPBBa 

PlalDtm  wUl  Dot  be  required  to  produce  bis  books  of  account  so  m  to  eosble  d»- 
fendaat  to  prepare  his  answer,  unless  It  Is  shown  b7  satisfaotory  evidence  tbat 
plaintiff  keeps  sacb  bopks,  and  that  some  entries  thermn  wlU  fnmfsb  the  evidence 
that  defendant  desire* ;  and,  where  plaintiff  resides  In  a  toreiga  conmtryao  tbatde- 
feodaut  can  have  no  personal  kuowledm  oC  the  matter,  the  men  avennent  of  tbm 
petition  that  plaintiff  kept  books,  eto^  u  not  suffloient. 
8.  &Ain(--SumGiBNCT  or  pBTinoN. 

A  petition  for  the  discovery  of  plalatifl*s  books  and  papers,  so  as  to  enable  de- 
fendant to  prepare  his  answer,  should  spef^fy  the  botw  to  be  produced,  or  that  a 
oopy  of  a  particalar  eotrT-  be  furnished. 

At  chambers.  Action  by  Frederick  J.  Frowein,  Wilhelm  Froweln.  £g- 
t>ertus  A.  Frowelo,  and  Jacobus  A.  Frowein  against  Moses  Ltndheim  to  re- 
cover 82,495.20,  alleged  to. have  been  received  by  defendant  as  agent  for 
plaintiffs  in  tlie  sale  of  tobacco.  Defendant  Bled  a  petition  for  discovery  and 
inspection  of  plaintiffs'  books,  etc.,  so  as  to  enable  him  to  prepare  his  answer 
atnd  counter-claim.  The  petition  averred  that  on  or  about  ttie  20th  day  of 
April.  1889,  defendant  was  employed  by  plaintiffs  as  their  sole  agent  for  the 
Bale  of  their  tobacco  in  the  united  States  and  Canada,  and  said  plaintiffs 
promised  and  agreed  to  give  and  pay  to  the  said  defendant  a  commission  of  5 
per  cent,  on  all  sales  of  tobaccos  made  by  the  plaintiff^  in  said  countries,  and 
ftlso  to  reimburse  the  sidd  defendant  for  all  money's  expended  by  him  in  the 
course  of  such  agency;  that  such  eommissioh^^^  deponent  has  been  ad- 
vised by  his  connael,  and  verily  beliCTes— were  not  limited,  as  contended  hy 
the  pledntiffs,  to  the  commission  only  npon  sales  introduced  by  your  peti- 
tioner, bnt  included  all  sales  made  by  the  plaintiffs  wttliin  the  territory  over 
which  your  petitioner  was  appointed  sole  agent;  thiit  from  the  20th  day  of 
April,  1889,  and  thereafter,  until  about  the  14th  day  of  January,  1890,  de- 
fendant entered  upon  the  employment,  and  continued  therein,  and  made  and 
effected  sales,  and  incurred  expenses,  and  laid  out  and  expended  moneys  In 
the  discharge  of  the  dnties  of  such  agency;  that  the  said  plaintiffs,  contrary 
to  their  agreement,  made  sales  in  the  United  States  and  Canada,  in  tiie  coun- 
tries in  and  for  which  defendant  was  appointed  sole  agent,  and  upon  which 
sales  defendant  was  entitled  to  a  oommission  of  5  per  cent;  that,  in  and  by 
said  agreement  appointing  said  defendant  such  sole  agent  aforesaid,  the  said 
defendant  was  to  have  the  full,  complete,  and  absolute  control  and  sale  of 
pLalntifls'  tobaccos  in  the  said  territory,  and  was  to  be  paid  and  to  receive  5 
per  cent,  on  the  amount  of  all  sales  made  in  the  said  territory,  to-wit.  United 
States  and  Canada;  that  the  said  plaintiffs  were  not  by  any  act  or  conduct  on 
their  part  to  make  or  effect  sales  In  said  territory,  or  deprive  your  petitioner 
from  making  and  effecting  sales  of  said  plaintiffs'  tobaccos,  and  earning  the 
commission  tber«on;  that,  contrary  to  and  in  violation  of  the  said  agreement, 
and  to  the  terma  of  snch  agency,  said  plalntlfla  Mid  luge  amounta  <ri  to* 
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baeocM.  and  wlthbeld  fbe  fact  of  sucb  tales  and  the  amoants  ther«tf  from  de- 
fendant, and  deffffved  him  of  tiie  commiasion  of  5  per  cent,  cm  the  amomifc 
of  such  sales,  and  Uieteby  deprived  the  plalntllb  of  the  beneficbd  enjoynaent 
of  bla  employment,  and  destroyed  the  value  and  emtdnments  of  his  aols 
agency  within  the  territory  aforesaid;  that  the  said  plalntiih  had  made  and 
Jcept  books  of  account  and  entry  In  which  were  stated  and  entered  all  the 
transactions,  business  affairs,  and  concerns  of  said  plaintiffs'  firm,  and  ood- 
taining  the  ituns  and  details  thereof;  that  in  said  botAs  had  and  kept  by  the 
said  plalntifb  wen  and  ace  stated  and  entered  the  names  of  the  paitiea,  tfa« 
places  of  bosiness  and  residence  of  such  parties  In  the  United  States  and 
Canada,  the  prices,  quality,  and  quantity  of  said  tobaccos,  and  the  paymenta 
thereof;  tliat  petitioner  Is  informed  and  believes  that  said  plaintiffs  have  In 
their  possession  botAs  of  account  and  entry  mtitled  and  called,  severally. 
^Salee  Books.**  **Day  Books,"  '^Ledgers,'*  and  "Invoice  Books,"  containing 
the  several  matters  and  transactions  above  set  forth;  that  such  information 
la  derived  from  printed  statements  of  said  plaintiffs  to  yoor  petitioner,  and 
also  npon  the  statements  and  Invoices  furnished  to  the  several  parties  to 
whom  said  plalntlfb  sold  goods,  and  that  petitioner  has  seen  and  examined 
aeveral  of  such  statf  menta;  that  each  and  every  of  the  said  books  of  accounts, 
and  paper  writings  thereto  fq)pertalning  and  relating,  were  and  are  in  the 
cnatody,  possession,  and  under  the  control  of  the  said  plaintiffs,  and  are  not 
accessible  to  or  within  the  control  or  custody  of  your  petitioner;  that  depo- 
nent learned  of  a  part  of  such  sales  from  parties  residing  and  doing  basinesa 
In  this  city;  and  that  only  a  small  and  iosif^Ocant  pait  or  portion  of  such 
transactions,  and  of  the  details  thereof,  have  come  to  and  are  within  the 
knowledge  of  your  petitioner,  and  the  said  books  and  paper  writings  con- 
taining the  same,  and  thernunto  relating,  were  and  are  in  the  possession  and 
snder  the  control  of  the  said  plaintiffs. 
Strong  dt  Cadtoaladert  for  phiintiCTs.    ffahn  cfi  Sfjftra,  for  defendant. 

INGKAHAM,  J.  The  plaintiffs  reside  In  Holland,  and  whatever  books  of 
account  they  have  are  there.  It  Is  obviously  impossible  that  defendant 
should  have  any  personal  knowledge  hs  to  whether  the  plaintiffs,  as  matter  of 
fact,  did  keep  books  of  uccount  or  not,  or,  If  any  such  books  were  kept, 
whether  or  not  they  contained  any  entries  that  would  show  whether  or  not 
plaintiff  had  sold  goods  to  other  persons  in  this  country.  It  would  be  mani- 
festly absurd  to  onler  the  plaintiffs  to  produce  all  of  their  books  of  account, 
4W  certified  copies  of  them,  and  yet,  from  the  petition,  it  would  be  Impossible 
to  make  an  order  directing  that  any  particular  book  l>e  produced,  or  that  a 
copy  of  any  particular  entry  be  furnished.  The  defendant  may  imagine  that 
plaintiffs  keep  books  of  account,  because  merchants  generally  do.  but  until 
some  satisfactory  evidunce  that  they  do  keep  such  boo^  of  account,  and  that 
some  entries  In  such  books  would  furnish  the  evidence  that  the  defendant 
requires,  it  would  be  manifestly  improper  to  order  a  discovery.  See  CornuA 
V.  Wornutr,  5  N.  T.  Supp.  889.  UoUon  denied,  with  910  coats  to  abide  the 
event. 


Fajob  $t  al.  V.  Hatob,  Etc.,  or  th>  Citt  or  Kbw  Tobx  el  oL 

(Supreme  Court,  General  Tsrm,  Ffret  Department  October  M,  1880.) 

AanftHKBKT— EvroBIfCB. 

In  an  aotlon  to  foreclose  a  mechaaio'i  lien  for  labor  and  Mrvioes  fDToIafaed  tlM 
oo&tnotor,  oertain  of  the  def  endaots  clidmed  tbe  balance  due  mcHi  ooDtraotw  after 
Moment  of  plaintiffs'  olalm  l)jreuon  of  an  alleged  asstffnment  of  tha  fund  to  Xbmn.. 
No  wrttteo  aui^nmeat  was  proved,  and  the  only  eviafvioB  wss  that  of  the  con- 
tractor to  the  effect  that  he  had  made  an  **a8slfniment  of  all  moneys  dae  or  to  be- 
come dae "  to  sQoh  defendants.  Held,  that  there  was  nothlngfrmn  wbMi  the  oooit 
could  have  f  onnd  an  assignmrntk  and  Uiat  the  olaim  waa  property  r^feotad  aa  scaiaafe 
that  of  an  attaching  creaatw. 
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Appeal  from  special  term. 

An  action  David  B.  Faige  and  others  against  the  mayor,  aldermen,  etc.. 
of  Xew  York  city,  John  A.  Lee,  Abraham  B.  Jackson,  John  J,  O'Brien,  and 
Heman  Clark,  brought  to  foreoloee  a  mectianic's  lien  for  labor  and  servioea 
furnished  by  plaintiflFs  to  defendant  Lee.  who  bad  a  contcaot  with  the  city  to 
build  a  shaft  on  the  Croton  aqueduct.  Defendants  Clark  and  O'Brien  appeal 
from  so  much  of  the  judgment  as  established  a  lien  in  favor  of  defendant 
Jackson  upon  the  mono^  dne  said  Lee  fr«n  the  city  after  payment  of  ^ain- 
tiffs'  claim  in  full. 

Argned  before  Yah  BBcrNT»  P.  J.*  and  Bradt  and  Daniels,  JJ. 

S.  T.  Lovattt  for  af^^lants.   Jay  A  Candler,  for  respondent  Jackson. 

Danibls,  J.  The  controversy  in  this  action  affected  the  disposition  to  be 
Hiade  of  the  contract  prioa  of  the  construction  of  shaft  15}  on  section  7  of  the 
new  Croton  aqueduct.   The  work  waa  lei  to  John  A.  Lee,  and  the  city  had 
no  other  Interest  in  Uie  litigation  than  to  pay  the  money  to  the  parties  entitled 
to  receive  it.   The  plaintiffs  took  the  necessary  proceedings  to  obtain  a  Uen 
on  the  fond,  fbr  labor  and  materials  performed  and  supplied  hy  them,  under 
a  Gontraet  with  Ur.  Lee.   Tb«y  were  adjudged  to  have  maintained  their  right 
to  receive  so  much  of  the  fund  as  was  neoessary  to  satisfy  their  demand;  and 
the  correctQesa  of  that  determination  has  not  been  brought  in  question  by 
this  a|^»eaL   But  tiie  balance  of  the  fund  afterwards  remaining  was  held  to 
be  payable  to  the  defendant  Alnnham  S.  Jackson,  who  was  an  attaching 
creditor  of  the  eontractor,  John  A.  Lee,  and  whose  attachment  had  been 
served  upon  this  demand.   His  proceedings  in  that  action  appear  to  have 
been  regularly  prosecuted  for  the  seizure  of  the  indebtedneea  by  the  ^tadi- 
ment;  but  the  appellants  Heman  Oark  and  John  O'Brien  asserted  a  pacar 
mount  title  to  the  fund  by  reason  td  an  alleged  assignment  of  It  to  them  be- 
fc»e  the  service  of  the  attachment.  The  answer  of  neither  of  these  oontest- 
Ing  defendants  vas  served  npon  the  other,  in  compliance  with  section  521  of 
the  Code  ot  Civil  Prooeduret  nor  was  any  objection  made  to  the  regularity  ct 
the  action  for  want  of  that  sarrice.   Bat  the  attaching  creditors  were  per- 
mitted to  prenil  because  of  the  deflcient  and  unsaUsfactory  u^nre  of  ttie  ev- 
ideoee  given  to  prove  the  assignment.  2fo  written  assignment  was  i^oved 
or  produced,  nor  was  any  act  shown  from  which  a  delivery  of  the  contract 
or  claimcoold  be  held  to  have  been  made;  but  all  theevldence  given  to  prove 
the  assignment  was  obtidned  from  Mr.  Lee  himsdf ,  who  was  a  witness  on 
the  trial.   And  all  that  he  stated  on  that  subject  waa:  "I  made  an  assign- 
menl  of  all  moneys  due  and  to  become  due  to  O'Brien  and  Qarit  in  March, 
aB87,— fore  part  of  March,  1887."  And  that  was  wholly  insufficient  to 
prove  that  he  had  jnade  a  transfer  of  the  money,  or  that  be  had  done  any- 
thing which  oould  be  held  to  have  vested  these  defendants  with  any  title  to 
the  money.   A  written  instrument,  or  the  delivery  of  the  oonbact,  or  some 
evidence  of  the  claim,  was  essential  to  tliat  end;  but  neither  this  witness  nor 
these  defendants  produced  such  an  Hssignment,  or  even  testiGed  that  it  bad  at 
any  time  been  made,  or  that  any  act  had  taken  place,  to  wliich  the  law  could 
attribute  the  fact  of  an  assignment.   Their  demand,  resting  upon  this  looee 
and  nnsatisfa^ry  testimony,  wasrl^tly  rejected  bj  the  court;  and  the  Judg- 
ment should  be  farmed.   All  concur. 


Gaixaghbb  et  oZ.  e.  MoKnioht  tt  ol. 
(Supreme  Court,  General  Term,  Sirtt  Department.  J11I7  18,  ISSa) 

X>SWIISHI  MXD  DiSTKtBUTION— IflSIITQBBrrfeD  HEIBS. 

Testator,  after  making  oertslo  beoneatB,  left  the  residue  of  his  estate  equaUy  to 
all  bis  relaUons  on  his  father's  side  that  migbt  be  la  the  United  St^ea,  uw  to  the 
ehUdisa  of  oab  O.,  but  he  ezprassly  "oat  <«'' from  talierltanee     any  of  Us  prop* 
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erty  the  wife  of  his  hrother  X,  or  of  aor  person  relsitea  to  hetv  J<>  after  tb 
vUl  was  made.  Held,  the  widow  asd  cDilonD  of  JT.  could  not  reeorer  may  part  o 
testator's  estate  without  proTiog  intestaof,  slace  tb^  bad  been  expreaaly  out  oil 

Appeal  from  circuit  court,  New  Yortt  coonty. 

Action  by  Rebecca  Gallagher  and  otberB  ag;ainat  John  McKnlght  and  oth 
erB.   From  a  judgment  dismissing  their  complaint,  the  plaltittfls  appeal. 
Argued  before  Brady  and  Daniels,  JJ. 

William  Gforman,  for  appellants.   Jot^h  Fettreteh,  for  respoodentB. 

Bradt,  J.  This  ts  an  action  of  ejectment  for  the  t<B00Ter7Of  poesesslon  o 
the  premises  84  Scammel  street.  In  this  city.  The  pUlnttftB  claim  to  be  tb 
widow  and  only  children  and  heAn  at  law  of  one  John  M.  Qallagher.  wht 
was  the  only  brother  and  heir  at  law  of  James  D.  Gallagher.  Jt  appears 
npon  the  trial  that  James  D.  Gallagher  died  seised  of  the  preniBei  In  dispub 
Bbont  the  year  1845,  leaving  a  last  will  and  testament  which  was  admittet 
to  prob^  on  the  29th  of  January,  1845,  and  1^  which  he  made  ptovlaion  fo: 
his  widow,  and  gave  some  spedflc  bequests;  and,  having  provided  that  if  hi 
brother  John  M.  Gallagher  should  be  in  want,  ao  as  not  to  be  able  to  main 
tain  himself,  he  should  be  assisted  In  the  mannor  stated,  he  gave  the  remain 
der  equally  to  ttie  children  of  John  Grady,  and  to  all  his  relations  Iqr  his  fa 
ther*s  side  that  might  be  in  this  coanti7,  i.  the  United  States.  He  cut: 
off,  to  nse  the  language  of  Uie  will,  from  inheritance  of  any  thing  or  propert; 
of  his,  the  wife  of  Jofan  A.  Gallagher,  or  any  peraon  in  any  way  related  u 
her,  tither  by  blood  or  marriage,  with  the  exception  of  her  husband,  wbt 
was  hfs  btothO'.and  tor  whom  he  had  provided  as  already  stated.  The  vest 
ing  of  this  devise  was  contingent  upon  his  leaving  Issue,  when  the  propertj 
was  to  be  enjoyed  by  his  wife  during  llfsb  If  she  should  not  marry  again,  thei 
all  to  htaehlldten  or  child.  Heleft  no  chlldmn,  and  his  widow  baa  been  deai 
several  years.  The  plaintiffs  having  been  expresaly  out  off  by  tba  iKOvtaioni 
of  the  will.  It  was  necessary  for  them  to  show  the  tntestaoy  of  the  testator 
which  could  be  acoompllshed  1^  proof  that  John  Grady  named  in  Ids  will  hac 
no  children,  and  that  there  were  no  relatives  on  the  side  of  the  fesstator's  fa 
ther  in  the  United  States  on  the  16th  of  April,  1843.  Neithflr  of  these  facti 
was  satisfactorily  estaUlshed  by  ttie  evidence,  and  the  dnumstancas  anayec 
were  not  in  themaelvw  sulBcient  to  Justify  the  exlstenoe  of  eitbarof  tbow 
facts;  and  ttila  is  a  complete  answer  to  the  action.  It  is  hardly  neoaaaary  U 
to  say  that  In  actions  cf  this  character  the  plaintlfl  most  recover  npon  thi 
strength  of  his  own  title,  {RoberU  t.  Baumgartm,  110  K.  Y.  885.  18  N.  £ 
Bep.  96,)  or  that  the  testator  b^ng  of  sound  mind  had  tbe  right  to  dlslnherii 
bis  brother's  children,  and  desoen&nts  by  his  wife,  Kebeoea,  ( JTbtobuMf  v.  So 
c<«^.  5  N.  7.  217.)  The  most  favorable  statement  in  referenoe  to  Uie  evi 
denoe  given  is  that  It  consists  allt^ether  of  desultory  family  reminiscences 
suggesting  much,  but  proving  nothing  npon  which  any  judgment  oC  •  eonri 
could  for  a  moment  zest  The  judgment  must  be  afflrnm. 


(Supreme  Court,  Oeneml  Term,  Fifth  Department.  Oetebsr  91;  MNl) 

1.  DaVBOTIVB  HlQHWATS— EVIDBKOE— DECLAEAttOira  09  COUnSSIOXn. 

Where  liablllt;  aRainst  a  town  is  sought  to  be  established  by  resaoa  of  Uw  nee 
Ugeat  omission  of  the  commissioner  of  Eighwurs,  the  deolaratums  of  the  latter  af 
not  competent  evidence  when  made  after  the  Injuries  have  been  reoelved.  Coi 
LKiT,  J.,  disseotinfr. 


Evidence  of  repairs  on  the  highway  after  the  accident  Is  competent  to  show  th 
presenoe  of  fonds  in  the  hands  of  the  btehway  oommlssloner  at  the  ttme  of  the  at 
cddent.  DistiDgulsblng  Cvrc/rtm  v.  VUlaaa  t\f  PeeHOtfil^  IS  IT.  B.  UB. 

Appeal  firom  eltcnit  court,  Chautauqua  county. 
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Action  by  Oleon  Stone  i^^alnst  the  town  of  Poland.  There  was  a  Terdieft 
tcT  plaintiff  for  •1,000.  From  the  jndgment  entered  thereon,  defendant  ap- 
peals. 

Argued  before  Dwight,  F.  J.,  and  Macouber  and  Coblett,  JJ. 
F,  W.  Stevtmsj  for  appellant.   A.  C.  TFocIe,  for  respondent. 

Maoombkr*  J.  Tbe  verdict  was  rendered  upon  a  complaint  demanding 
damages  alleged  to  have  been  sustained  by  the  plaintiff  through  the  negligence 
of  the  commissioner  of  highways  of  the  town  of  Poland,  bj  which  tbe  plain- 
tiff, on  the  22d  day  of  May.  1887,  received  personal  injuries.  After  passing 
tbe  bridge  over  Conew^ango  creek,  the  horse  then  driven  by  the  plaintiff,  either 
throngb  fright  at  the  new  structure  erected  near  the  highway  or  by  accidentallj 
stepping  into  a  hole  in  the  highway,  caused  tbe  plaintiff  to  be  thrown  down 
an  embankment. 

The  main  question  in  the  case  was  whether  the  commissioner,  of  highways 
had  omitted  any  duty  which  he  owed  to  the  traveling  public  in  failing  to  make 
tbe  place  in  question  safe  for  travelers.  It  is  quite  evident  that  the  verdict 
could  not  have  been  based  upon  the  fact  that  the  defect  In  the  highway  had 
continued  so  long  as  to  charge  the  commissioner  with  negligence  in  failing  to 
discover  its  existence.  The  negligence  of  the  defendant  was  established,  if 
at  all.  by  the  evidence  of  three  witnesses,  who  testided,  under  objection  and 
•xception  by  the  defendant's  connsel,  that  the  commissioner  sitld,  on  the  day 
following  the  accident,  that  he  supposed  the  road  had  been  repaired,  and  that 
be  bad  ordered  a  man  to  make  such  repairs  at  different  times.  The  exception 
to  this  evidence  presents  tlie  main  ground  upon  whiuh  the  appellant's  counsel 
asks  for  a  reversal  of  tbe  judgment.  Chnpter  700  of  the  Laws  of  1881,  making 
towns  responsible  for  injuries,  where  theretofore  the  commissioner  of  high- 
ways alone  was  held  liable,  has  introduced  no  new  rule  of  evidence.  Tlie 
admissions  of  a  person  not  a  party  to  the  action  are,  in  tlils  class  of  cases,  as 
In  all  others,  inadmissible,  because  they  are  mere  declarations  of  persons  not 
parties  to  the  action,  and  afford  no  reliable  evidence  upon  which  courts  can 
safety  pronounce  Judgment.  It  is  only  when  tbe  act  or  dechiration  of  a  per- 
son forms  part  at  a  transaction,  and  is  a  fact  in  issue,  that  such  act  or  decla- 
ration is  competent  to  be  given  in  evidence,  and  then  only  in  order  to  show 
tbe  pnipose  or  character  of  the  transaction  or  to  explain  its  meaning.  In  the 
ease  ben>re  us,  the  liability  of  the  defendant  depends  upon  the  performance  or 
the  non-performance  ctf  the  duty  of  a  third  person,  namely,  tbe  commissioner 
of  highways.  His  act,  declaration,  or  omission  of  duty  Is  competent  In  an 
action  against  the  town  only  when  the  act,  declaratiou,  or  omission  of  duty 
occurred  in  the  cause  of  his  business  in  respect  of  his  duties  as  such  highway 
commissioner.  Had  he  stated  to  either  of  these  three  witnesses,  before  the 
time  of  the  accident,  that  he  had  required  a  subordinate  to  repair  the  defect 
in  the  biKhway.  there  would  have  been  presented  conclusive  evidence  of  his 
actnal  knowledge  of  tbe  dangerous  condition  of  the  highway,  abd  of  the  ne- 
cessity of  repairs.  That  would  be  a  fact  germane  to  the  case;  but  his  onsworn 
declaration  that  he  had  given  snefa  directions,  made  after  the  accident.  Is  not 
any  evidence  of  such  knowledge.  The  general  rule  undoubtedly  is  that  the 
act,  declaration,  or  omission  of  duty  of  a  party  to  a  suit,  whether  given  before 
or  after  tbe  event,  may  be  given  in  evidence  against  him.  But.  where  lia^ 
bility  against  a  town  is  sought  to  be  established  by  reason  of  tbe  neglisent 
omission  of  tbe  commissioner  of  highways,  tbe  declarations  of  the  latter  are 
not  competent  evidence  when  made  after  the  injuries  have  been  received  by 
the  plaintiff.  As  was  said  in  the  case  of  8tephma  v.  Vromant  16  Y.  388, 
864:  "The  law  does  not  regard,  as  sufficiently  authentic  to  influence  a  jury, 
any  statement  which  is  not  made  nnder  the  sanction  of  an  oath ;  and,  in  gen- 
eral, it  further  requires  that  the  witness  making  the  statement  should  be 
present  at  ttae  trial*  to  the  end  that  he  may  be  examined  by  tbe  adverse  party. 
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and  that  the  jury  may  draw  their  own  eonclaslons  as  to  his  sincerity  and  ao 
curacy  by  his  appearance  and  bearing  upon  the  witnesses'  stand.  This  rul< 
floes  not,  however,  embrace  the  adroisslons  of  a  party  to  the  action:  for,  upoi 
squally  plain  principles,  anything  which  a  man  says  against  himself  may  bt 
given  in  evidence  by  his  adversary,  as  It  is  not  to  be  supposed  that  one  wil 
make  a  statement  adverse  to  his  own  intoreeta  unless  it  Is  true."  These  dec 
larationa  were  but  a  narrative  of  a  past  transaction,  and  were  not  admlssitrie 
In  the  case  of  Waldelev.  Railroad  Co.,  95  N.  Y.  274,  the  plaintifTs  intestatt 
was  struck  by  an  engine  while  crossing  the  defendant's  tracks,  and  receivet 
injuries  from  which  he  sul)&equent1y  died.  Half  an  hour  after  tlie  aoddent, 
his  declarations  made  by  the  sign  language,  he  being  a  deaf-mute,  were  givei 
In  evidence^  to  the  effect  that  utere  was  a  long  train  passing  the  tracks;  thai 
he  waited  for  it  to  go  by,  and,  after  It  had  passed,  attempted  to  cross,  anc 
was  struck  by  an  engine  which  followed.  It  was  held,  after  a  thorough  re 
view  of  the  authorities,  that  this  was  bat  a  declnratlon  of  a  past  transaction, 
and  was  incoinpetent;  and  the  judgment,  partially  based  upon  such  evidence, 
was  reversed.  See,  also,  the  cases  of  People  v.  Beach,  87  N.  T.  508;  Whitakti 
V.  Railway  Co.,  51  N.  Y.  295;  Peoph  v.  Davit,  56  N.  Y.  95;  Tilwn  v.  Ter 
toilUger,  Id.  273.  For  this  reason,  the  judgment  and  Older  ^pealad  fron 
should  be  reversed,  and  a  new  trinl  granted. 

A  further  point  Is  made  by  counsel  for  the  appellant  that  evidence  of  r& 
pairs,  being  made  shortly  after  the  accident,  was  not  competent  under  tbt 
decision  of  tlie  case  of  Corcoran  v.  Village  of  Peek$kill,  108  U.  Y.  151,  15  N. 
£.  Rep.  309.  The  last-cUed  case  holds  that  evidence.  If  offered  for  the  pur 
pose  of  showing  that  the  party  charged  with  negligence  must  have  known 
before  the  accident  of  the  dangerous  character  of  the  locality,  was  incompe- 
tent; yet,  we  do  not  understand  that  case  to  lay  down  any  rule  which  pre- 
vents a  witness  from  describing  the  condition  of  the  place  where  an  accideni 
has  happened,  even  though  it  does  incidentally  and  argumentatively  involve 
the  fact  that  the  party  charged  with  maintaining  It  has.  by  nuiking  repain 
thereon,  by  so  much  confess^)  to  his  dereliction,  provided  the  evidence  Is  ma- 
terial for  some  purpose  which  is  legitimate.  If  we  understand  the  rulings  ol 
the  learned  trial  justice  aright,  he  recognized  the  rule  laid  down  in  the  cas( 
cited  above,  and  admitted  the  evidence  of  the  condition  of  the  highway  fron 
the  witnesses  inspecting  it  after  the  accident,  to  show  the  presence  of  funds  ii 
the  hands  of  the  highway  commissioner  at  the  time  of  the  accident.  For  tldj 
purpose,  the  evidence,  though  perhaps  unnecessary,  was  competent.  Qetti 
v.  Town  of  Hamlin,  8  N.  Y.  Supp.  190.  Judgment  wid  order  reveised*  an^ 
a  new  trial  granted,  with  costs  to  abide  the  event. 

DwiQHT,  p.  J.,  concun. 

COBLETT,  J.,  {dUaenttng,)  On  the  22d  day  of  May.  1887,  the  plaintlfl, 
while  attempting  to  croes  a  bridge  over  Conewango  river,  between  Poland 
Center  and  Mud  creek,  in  the  town  of  Poland,  county  of  Chautauqua,  wai 
thrown  down  an  embankment  constructed  at  the  nortlierly  approach  at  the 
bridge,  and  in  the  fall  he  received  personal  Injuries,  to  recover  damagea  fm 
which  he  brought  this  action,  which  whs  tried  on  the  14th  day  of  Hay.  1^8, 
before  Justice  Haiqht  and  a  jury.  It  resulted  in  a  verdict  for  the  plaintifl 
of  81,000.  A  motion  for  a  new  trial  was  denied,  and  the  defendant  appealed 
to  this  court.  The  approach  to  the  bridge  was  constructed  by  placing  1<^ 
and  chunks  against  the  piles,  extending  it  back  from  the  stream  to  the  bank, 
in  this  manner  building  up  an  embankment  10  or  11  feet  high,  next  the  bridge, 
covered  with  earth  and  gravel.  The  embunkuent  at  the  end  of  the  biidgc 
was  about  H^fMt  high,  growing  less  us  the  bridge  was  left.  On  eacli  sidfl 
of  tiiis  embankment  there  was  a  perpendicular  descent  from  the  road-bed  ol 
11}  feet  at  the  end  of  the  bridge,  and,  4  or  5  feet  from  that  point,  thedeaoent 


Snp.CH.] 


BTONX  «k  TOWK  OF  POLARZk 


501 


vas  10  feet.  The  floor  of  the  bridge  was  12  feet  in  width,  which  oonttnaed 
unlU  the  approach  proper  was  readied,  and  then  the  way  was  narrowed  to 
aboat  10  feet.  There  were  no  harriers  on  eitlier  side  of  the  embankment, 
iind  it  was  claimed  on  the  part  of  the  plaintiff  that  there  was  a  hole  in  the 
approach  at  the  northerly  end  of  the  bridge,  near  theeasterly  side  of  the  road, 
which  narrowed  it  to  about  8  feet.  It  was  also  claimed  that  this  hole  had  ex- 
isted a  month  prior  to  the  accident,  and  had  gradually  grown  in  size  until  it 
was  2  feet  in  diameter.  At  the  time  of  the  accident,  ttie  plaintiff  was  passing 
over  the  bridge  from  the  south,  and  it  is  claimed  that  his  horse  shied  and 
stepped  into  this  liole,  stumbled,  and  fell  over  the  embankment,  carrying  with 
him  the  carrtwe  and  the  plaintiff.  There  is  no  oontroveisy  on  this  appeal 
as  to  the  pUintifl's  right  to  recover,  nnlesa  errors  were  committed  in  the  ad- 
mission of  evidence  on  the  trial. 

Orrin  J.  Traoy  was  sworn  as  a  witness,  and  testified  that  the  manlng  after 
the  accident  he  went  to  the  bridge  and  measured  it.  He  also  stated  the  eitu- 
a^on  as  It  appeared  at  that  time.  No  objection  was  taken  to  this  evidence. 
Geo^  W.  Joaee  was  also  sworn  as  a  witness  for  tlie  ^aintifl,  and  testified 
that  on  the  17th  day  of  April,  1888.  he  examined,  with  olheia.  the  northerly 
end  at  the  approach,  and  describes  it.  He  was  then  asked:  "In  what  condi- 
tion was  the  bridge  at  that  time? "  This  was  objected  to  by  defendant's  coun- 
sel **as  immaterial.'*  The  plaintiff's  counsel  sidd:  "I  simply  want  to  show 
its  condition  when  he  made  the  examim^on."  The  coort  stated,  "You  were 
not  sed^lng  to  show  that  there  has  been  anything  done  since,**  to  which  the 
plaintiff's  connsei  assented.  The  evidence  was  leoeived,  and  the  defendanVs 
coansel  excepted.  It  is  obvious  that  this  evidence  was  not  offered  or  received 
teat  the  purpose  of  showing  that  repairs  bad  been  made  after  the  accident  tu 
establish  negligence.  It  was  not  so  regarded  l(y  Uie  defendant's  counsel,  as  It 
was  simply  objected  to  as  Immaterial,  bat  the  conrt  took  piUns  to  Indicate  that 
the  evidence  was  tuA  admitted  to  show  snbsequent  r^irs  for  the  purpose  of 
establishing  negligence.  The  doctrine  otOoreoran  v.  Village  vf  PeehthiUt 
108  N.  Y.  161, 15  N.  E.  Bep.  809,  has  no  application.  No  error  was  com- 
mitted in  the  admission  of  Uils  evidence.  Its  purpose  was  simply  to  throw 
light  apw  the  condition  id  the  hole,  and  its  surroundings  at  the  time  of  the 
accident.  Walter  B.  Wait,  a  witness  for  the  plaintiff,  testified  that  he  saw 
the  h^hway  commissioner  the  next  ^nr  after  the  accident,  and  tiUked  with 
him  am>ut  It  He  was  then  asked:  "What  did  you  bear  him  say  about  the 
road  at  that  time?"  This  questicm  was  objected  to  by  the  defendant's  coun- 
sel, on  the  ground  that  the  commissioner's  admissions  were  not  binding  upon 
the  defendant.  The  objection  was  overruled,  and  exception  taken.  The 
witnees  then  stHted,  be  supposnl  the  road  was  repaired;  that  he  had  ordered 
Cainpbdl  to  do  it.  two  different  times.  Otiier  evidence  was  given  to  the  same 
effect  under  like  objection  and  exception.  The  admission  of  those  dedara* 
tions  is  urged  as  error  by  the  learned  counsel  for  the  appellant. 

Chapter  700,  %  1.  Laws  1881,  provides  "that  the  several  towns  in  this  state 
shall  be  liable  to  any  person  suffering  the  same,  for  all  damages  to  person  or 
property,  by  reason  of  defective  highways  «r  bridges  in  such  town.  In  cases 
in  which  the  commissioner  or  oomraiasioners  of  said  town  are  now  by  law 
liable  therefor,  instead  of  said  commissioner  or  commissioners  of  highways." 
Ckimmissioners  of  highways  are  public  officers  who  have  entirv  charge  of  the 
construction  and  repair  of  highwHys,  and  are  in  no  sense  agents  of  the  town. 
BidiDeU  V.  Town  of  Murray^  40  Hun,  191-193.  The  statute  does  not  change 
the  relation  of  the  town  to  the  highwuya,  or  the  commissioners,  so  far  as  it 
rolates  to  supervision  or  repairs.  Those  obligations  still  rest  upon  the  com- 
missioner as  such,  and  not  as  agent  of  the  town.  The  liability  which  this 
act  imposes  upon  the  town  confers  upon  it  no  control  or  supervision  of  the 
highways.  The  learned  counsel  for  the  appellant  concedes  that  declarations 
or  Btatements  of  the  commissioner  before  the  accident  would  have  been  ad- 
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mlsslbla.  ttls  a  tuntllar  rule  that  admlaBlons  ot  dedaratloiis  of  an  agent  are 
not  admlndble,  no  matter  whm  made,  to  Mod  the  prtnclpal,  unlew  they  are  a 
part  of  the  fw  geaUe.  ThallMmer  v.  BHnekerhof,  4  "Wend.  394r-397;  2?ean 
V.  /fuwone*  Co.,  82  N.  Y.  642.  So  that  declarations  made  befwo  the  acci* 
dent  are  no  more  admlnible,  unlw  part  of  the  rw  gesta,  than  those  after- 
ward. In  Sidwell  T.  Town  Murray f  nbovedtedtevldence  vis  admitted  on 
the  trial  of  the  declarations  of  the  commlsslonpr  the  summer  before  the  acci- 
dent. The  learned  justice,  delivering  tlie  opinion  on  appeal,  speaking  on 
this  point,  says,  at  page  196:  "There  was  no  error  In  receiving  the  evidence 
of  the  deelaration  <h  the  commissioner,  made  the  summer  before  the  accident, 
to  the  effect  that  be  had  got  to  go  and  repair  this  biidge.  This  evidence  wns 
competent  only  aa  bearing  on  the  question  of  his  knowledge  at  the  condition 
of  the  bridge,  and  not  to  snow  that  It  was  defective,  and  it  was  received  only 
for  auoh  limited  and  Intimate  purpose.  **  It  ia  dear  from  this  quotation  that 
tfaoae  deelwations  were  not  made  while  ttie  commissioner  was  doing  any  act 
in  an  official  capacity,  <n-  as  a  part  of  the  re»  getta.  The  statonent  was  aim- 
]dy  to  the  effect  tliat  he  must  thermfter  go  and  r^ir  the  bridge.  Theae  ad- 
mlBslonB  were  received  to  show  the  knowledge  ot  the  oomnmsioBer.  The 
personal  kmwledge  of  an  individual  may  ordinarily  be  proved  by  his  acts  or 
declaratlfma.  Whetiier  tbeee  acta  or  declarations  were  before  or  after  Uie  ac- 
cident must  be  entirely  Immaterial.  Tlie  declarationa  in  the  case  at  bar  were 
admisrible  simply  aa  evidence  tending  to  show  previous  knowledge  by  ttie 
commissioner  of  the  oclstenoe  of  the  hole  which  caused  ttie  acrident.  The 
learned  counsel  for  the  aiq>dlant  is  entirely  rfglit  in  his  general  position  that 
declarations  or  statements  t>f  persons  not  parties  to  the  action  are  Inadmissi- 
ble to  bind  those  who  are;  but,  where  the  niHterial  quesUcm  depends  upon  the 
peraonal  knowledge  of  the  indi vidaal,  in  the  nature  of  things,  his  acts  dec- 
larations must  be  evidence  on  that  subject,  and  the  time  when  made  Is  en- 
tirdy  immatoial.  Tlie  declarations  in  this  case  were  received  rimply  to  show 
the  knowledge  <tf  the  commissioner,  and  tlie  trial  court  fell  Into  no  error  In 
receiving  them  for  thfU;  purpose.  The  statement  that  the  highway  commis- 
sioner's declarationa  were  not  admissible  to  bind  tba  town  in  the  manner 
made  Is  misleading.  Ko  general  rule  is  more  ^miliar  than  the  one  forbid- 
ding declarations  of  competent  witnesses  from  being  evidence  against  either 
party  to  the  action;  but,  where  declarations  are  in  their  very  nature  oomp^ 
tent  to  prove  a  fact,  they  are  not  rendered  inadmiaeiUe,  because  they  are  not 
made  by  the  parties  to  tbe  action.  Tbe  fact  that  the  town  is  alone  liable  to  be 
■ued  for  an  Injury  caused  by  a  defective  highway  or  bridge  in  no  wiqrdiaiigQi 
tbe  proof  upon  which  a  reoovery  depends.  The  duties  of  highway  oommis- 
•loners  continue  the  same  aa  to  supervision  and  repairs;  but,  for  tbe  purpose 
of  avoiding  circuity  and  compelling  direct  payment,  the  statnto  tranafars  the 
right  of  action  against  the  town.  It  is  conceded  that  tbe  procrf  to  charge  the 
town  must  establish  the  same  facta  aa  if  iMrougbt  against  the  commiesloner; 
but  tlw  learned  counsel  for  the  appellant  contends  that,  wiitle  aa  aiptlnst  tiie 
commisstoner  his  declarations  on  tbe  question  of  knowledge  ^ther  before  or 
after  the  amident  would  be  admisaible.  they  are  not  so  against  the  town.  It 
U  not  necessary  to  determine  whether,  for  certain  purposes,  the  commissioner 
must  be  called  to  prove  facts  whlcli  could  fonnerly  be  shown  by  bia  declara- 
tions; such  as  whether  the  highway  or  bridge  was  defective  or  out  of  repair. 
No  Bucbquestion  ia  presented.  The  point  Iiereis  wh^heracertala  fact  which 
may  be  an  Important  element  to  prove  negligence  can  be  proved  In  a  particu- 
lar way.  That  fact,  in  the  case  at  bar,  is  the  commissioner's  knowledge. 
The  knowledge  of  an  individual  may  be  shown  in  certain  cases  by  his  oppor- 
tunities to  know.  It  may  also  be  shown  by  his  acts  or  deohirationa.  In  tbe 
case  at  bar,  it  is  i^enl  that.  If  the  declarations  had  been  made  before  the  ac- 
cident, that  would  have  furnished  evidence  of  knowledge.  No  crlttclani  is 
asade  upon  the  dedalon  in  SidtoM  v.  Town  qfMurrupt  on  tbla9acatloo«  In 
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taxi,  the  leazned  oonniel  for  tbe  appallaiit  admits  tbat,  if  ihs  declaratioiu  had 
been  made  before  the  accident,  th^jr  wonH  have  been  admissible  on  that  qaes* 
tion.  The  fact  that  admissions  are  generally  admissible  Is  not  qaeitionra  ter 
either  partj.  It  never  was  the  rule  that  the  Ume  when  declarations  are  maoa 
was  important  in  determining  the  question  ot  their  admissibility.  It  never 
can  be  proved  except  as  part  of  the  re»  ge»t^  for  the  simple  reason  that  deo> 
laratlons  per  w  are  generally  insdmlsaible  to  bind  third  persons;  but,  where 
a  thing  evidenced  by  the  declarations  is  confined  to  the  knowledge  of  the  psc^ 
son  nuking  them,  then  a  different  question  is  printed.  If  a  person  before 
tbe  aetident.  when  he  Is  doing  noact  required  either  by  agency  or  official  busi- 
ness, makes  a  declaration,  it  Is  not  admtnlble,  except  as  showing  personal 
knowledge.  It  he  makes  the  same  declaration  after  the  acddent,  no  reason 
is  perceived  why  it  Is  not  just  as  admissible  for  the  same  purpose.  It  is  not 
a  part  of  the  res  gesUe  In  either  case.  As  to  whether  he  would  1)6  most  likely 
to  make  a  false  declaration  before  or  after  the  accident,  as  to  his  personiU 
knowledge,  must,  !n  the  nature  of  things,  depend  upon  circumstances  and 
condnsions  affecting  credibility.  But  how  the  time  when  made  controls  its 
admissibility  is  not  seen.  Btdtoell  v.  Town  qf  Murray  is  decisive  upon  this 
question.  If  the  court  was  right  In  that  case,  it  follows  that  the  evidenoa 
was  admissible  in  UUs  to  prove  the  same  f  acb  The  j  udgment  and  order  should 
be  affirmed. 


(jSuprwne  Oowt,  Speelal  fTsrm,  Keio  ToHt  Coun^  June  9B,  UQOi) 

Funas— SoBSTiTOTioN— AMwnfSKT  or  Cxcsb  ot  Aonov. 

An  action  to  restrmia  a  nnisanoa  roaintalaed  by  defendant  on  property  adjoiolitf 
plaintliTB  premises,  and  for  damaaea  oaoMd  by  nnisaDoa^  la  not  an  action  for  a 
peracmal  Injary,  and  on  tbe  trananr  of  pUdntuTs  premises,  allied  to  be  aleotsd 
■gr  tbe  nnlaonce,  the  right  of  action  paaies  to  the  tranifbree^  who  to  witltleJ  te  be 
•ubatitQtad  as  plalDtifl. 

At  chambers.  Action  against  George  Crawford  and  another  to  refltnUn 
the  nse  of  a  stable  adjoining  plalntlfF's  property.  Afterwards  plaintiff  con- 
veyed Ilia  premises  to  one  P.  William  Klclcerson,  and  assigned  to  him  tats  cause 
of  action  against  defendants.  After  this  conveyance  and  assignment  to  him, 
P.  William  Niekerson  made  a  general  assignment  for  the  benefit  of  cred- 
itors. The  assignees  in  said  general  assignment,  Caleb  B.  Knevals  ud 
Slihu  B.  f  roet,  now  move  to  be  sutotituted  as  plaintiffs  in  said  action. 

/oAi»  O.  Coleman,  tor  the  motion.  A.  A,  Pryor,  opposed. 

IM0BABAH,  J.  This  action  is  brought  by  plaintiff  as  owner  ot  a  house 
and  lot  ia  tbe  city  of  New  Yortc,  to  restrain  a  nuisance  maintained  by  de- 
fendants upon  adjoining  property,  and  for  damages  caused  by  the  nuisance. 
It  is  tbe  application  for  equiUtble  relief  that  gives  a  court  of  equity  jurisdlo* 
tion,  and  the  action  thereby  becomes  an  equitable  action.  That  cause  of  ao- 
tfon,  however,  vested  in  the  plaintiff  as  the  owner  ot  the  adjoining  premises. 
Asa  mere  Individual,  disconnected  with  his  ownership  of  tbe  property,  he 
would  have  no  right  of  action  to  abate  the  nuisance.  It  is  only  because  of 
the  special  iujory  sustained  by  him  as  owner  of  the  adjacent  premises  that  ha 
can  maintain  an  action  in  equity  to  restrain  the  continuanceot  the  nuisance. 
The  action  is,  therefore,  not  one  for  personal  injury,  but  an  equitable  action 
for  an  injunetloo.  and  for  the  damages  caused  by  the  wroi^^ul  act  com- 
plained of,  and  the  depreciation  of  the  rental  value  of  the  premises  owned 
by  plaintiff  would  be  the  measure  of  damages  if  he  succeeded  In  establishing 
tliat  the  defendants  maintained  a  nuisance.  On  the  transfer  by  plaintiff  of 
tbe  property  to  restnUn  an  injury  to  which  the  action  is  brought  the  right 
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of  action  passed  to  the  transferee,  and  I  think  he  should  be  anbetitatod  m 
the  platntiff  in  this  action.  Motion  will  tberetbia  be  granted,  with  #10  oaefa 
to  abide  the  event. 


(Aipreme  Court,  Special  Term,  New  York  County.  June  t,  18BIM 

Oomim— Waxrutt  or  Attaohmbnt— Final  Obd». 

Code  OtU  Froo.  V.  T.  $  2281,  provides  that,  "if  It  Is  determined  that  the  eoansei 
bee  committed  tbe  oflente  charged,  •  *  •  the  oonrt,  Jadse,  or  rateree  mm 
make  a  final  order  aocordiogly,  dlrecUng  that  lie  be  pnoished  ow  fine  or  iBprian 
ment,  or  bpth,  as  the  nature  of  the  case  requires.  A  warrant  ox  aWeehmeat  mas 
issue  aooordiugly. "  Held  that,  where  do  final  order  adjudging  defendant  snit^  o 
eontempt  appears  In  the  record,  the  wairant  of  attaehment  la  InaiilBelBni^  aai 
defendant  vml  be  dlsohwged  on  Aobeat  oorpiu. 

James  Crosher  was  committed  for  contempt  in  anppiementary  proceedings 
and  now  applies  for  a  writ  of  Aabetu  corpwt  to  be  diacharged  from  custodjr 
William  S.  SelwUj/t  for  relator.   Myron  3.  Oppenhetmt  for  jadgmea: 


Lawhsncie,  Ji  It  appears  from  the  returns  made  bj  tbe  sheriff,  that  thi 
petitioner  was  committ^  to  his  custody  by  virtue  of  a  warrant  attachmem 
taaned  ontof  the  tity  court,  directed  to  tbe  sheriff.  It  Is  also  stated  in  thi 
return  that  a  copy  of  said  warrant  is  transmitted  to  the  court.  From  tbi 
writ  of  attachment,  it  appears  that  tlie  sheriff  is  directed  on  May  21.  1890 
to  im>dnoe  the  body  of  tbe  deftondsnt  before  the  said  court,  there  to  answer 
as  well  touching  the  contempt  which  it  is  allied  he  has  committi'd  as  to  al 
other  matters  as  may  be  laid  to  his  charge.  It  appears  from  the  certificate  oi 
tbe  clerk  of  the  city  court  tliat  no  order  was  filed  between  the  14tb  day  a 
May,  when  the  order  for  the  petitioner's  examiiiHtion  as  a  judgment  debto: 
was  returnable,  and  the  16th  day  of  May,  which  was  one  day  after  the  at 
tachment  was  Issued.  Section  2281  of  the  Code  of  Civil  Procedure  provida 
that,  "if  it  is  determined  that  the  accused  has  committed  the  offense  cbai^ 
and  that  It  was  calculated  to.  or  actually  did,  defeat,  impair.  Impede,  or  preja 
dice  the  rights  or  remedies  of  a  party  to  an  action  or  special  proceedinj 
brought  in  the  court  or  before  tbe  judge  or  referee,  the  court,  judge,  or  ref 
eree  must  malie  a  final  order  accordingly,  and  directing  that  he  be  punishei 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  requires.  A  war 
rant  of  attachment  must  issue  accordingly."  In  this  case,  on  tbe  papers  be 
fore  me,  no  linal  order  appears  to  have  been  made.  The  only  warrant  oi 
mandate  which  I  have  is  that  directing  the  sheriff  to  have  the  body  of  thi 
petitioner  before  tbe  coart  on  the  21st  day  of  May,  1890.  So  far  as  the  pa 
pers  disclose,  therefore,  no  final  order  has  been  made  in  the  case.  See  In  fi 
Btomarton  v.  Shupe,  ^  Hnn,  42.  It  Is  too  late,  I  think,  to  discuss  the  al 
leged  defects  In  the  petition  upon  which  the  hahms  was  granted,  and  the  par 
ties  both  t>eing  l}efore  the  court,  and  both  having  been  heard,  I  think  Iti: 
my  duty  to  inquire  whether  the  petitioner  is  legally  or  illegally  detained.  I 
no  final  order  was  issued,  then  the  prisoner  is  not  in  custody  by  virtue  of  i 
mandate,  and  be  is  entitled  to  his  discharge.  The  counsel  for  the  respondent 
however,  states  In  his  brief  that  it  was  prepared  before  any  return  had  beei 
made  by  the  sheriff,  and  that  he  desires  to  reserve  his  rights  to  traverse,  o 
otherwise  controvert,  the  return  when  one  is  made.  That  return  has  beei 
made.  If  the  respondent  wishes  to  traverse  it,  I  will  give  him  an  opportn 
nity  of  doing  so.  but,  unless  he  can  show  that  a  final  order  was  omSo,  I  thinl 
tbe  petitioner  Is  entitled  to  his  discbarge. 


In  n  Crobhbk. 
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FmarjJti  n  ral.  Hiociiiu  v.  Obaht,  Mayor,  et  al. 

(Suprmw  Court,  Osnerert  JVrm,  JHrrt  DigKirfnwnt.  October  M,  1890.) 

CnnoKAsi— Sthikins  Mattbb  num  BnuxH. 

Tfaere  Is  no  proTlsloiiof  law  wpntotioe  permitting  any  mattar  to     atridMii  tttm 
a  return  to  a  writ  of  osrtiorarl 

Appeal  from  spedal  term,  New  York  county. 

Certiorari  by  Joseph  C.  Higglna  to  review  his  remoTal  by  the  mayor,  coi^ 
poration  counBel,  and  commissioner  of  public  worlu,  composing  the  board  of 
city  record,  from  the  poaltfon  of  clerk  to  said  board.  Bespondents  appeal  from 
an  order  directing  that  all  resolatlons,  or  proceedings  adopted,  or  h»l,  subse- 
quent to  the  removal  of  relator,  be  omitted  from  tbe  return  to  the  writ,  and 
for  a  further  return  stating  the  requests  made  by  lilm  to  be  confronted  with 
the  proo&  and  witnesses  against  him,  and  to  be  allowed  to  call  witnesaea  in 
his  own  behalf. 

Argued  before  Van  BBtntr,  P.  J.,  and  Bbadt  and  DAHxaxa,  JJ. 
Woeiaty  Cormatt,  for  appellant.  /oAa  /cratomom,  tac  napondenta. 

Dahieu,  J.  Tbe  course  of  proceeding  to  be  taken  and  followed  in  applica- 
tions for,  and  proceedings  upon,  writs  of  eerUorart,  are  now  regulated  and 
governed  by  the  statute.  And  while  the  officers  or  boards  to  wfalob  tlie  writ 
shnll  be  directed  are  required  to  return  no  more  than  a  full  account  of  the 
proceedings  to  be  reviewed  by  means  of  tlie  writ,  no  authority  has  been  given 
for  striking  out  any  part  of  tbe  return  because  it  may  be  irrelevant.  The 
offlcers  and  boards  to  which  tbe  writ  is  frequently  directed  are  not  so  aocua- 
tomed  to  preside  over  I^al  proceedings,  as  to  Insure  a  strict  observance  of 
the  directions  and  province!  of  the  writ  In  mnklng  their  return.  They  are 
liable  to  transcend,  as  well  as  to  fall  short  of,  the  directions  in  making  their 
return.  And  when  they  have  returned  matters  not  relevant  to  the  review  of 
their  proceeding.  It  has  not  been  the  practice  to  strike  them  unt,  but  to  dto- 
regard  such  matters  in  the  hearing  of  the  return.  Tbe  court  ia  more  compe- 
tent to  do  that  than  tbe  persons  usually  are,  who  are  required  to  make  the  re- 
turn. The  statutory  provisions  contain  no  authority  for  correcting  the  rotum 
on  motion  by  striking  from  it  irrelevant  statements;  but  the  practice  haf  been 
to  permit  them  to  remain  in  the  return,  and  to  review  the  decision  made  upon 
what  took  place  upon  and  in  connection  with  tbe  hearing  and  decision.  That, 
too,  is  the  safer  course  to  be  followed,  for  if  the  court  on  motion  were  per- 
-mltted  to  strike  out  portions  of  the  return,  it  might  be  induced  to  extend  tta 
corrective  authority,  to  the  exclusion  of  what  might  be  very  essential  to  a  cor- 
rect determination  of  the  case.  There  ia,  at  least,  danger  that  the  practice 
might  result  in  injury  to  the  relator's  case,  while  tbere  can  be  none  in  the  ex- 
erclse  1^  the  court  of  review  of  its  unquestioned  authority  to  consider  only 
what  may  legally  be  pertinent  to  the  case  itself.  As  to  omissions  by  whi<^ 
a  full  and  complete  return  of  the  proceeding  has  not  been  made,  there  the 
case  is  clearly  different  For  tlie  relator  is  then  deprived  of  the  right  secured 
to  him  of  a  complete  review  of  the  proceeding  against  him.  To  avoid  that 
the  power  has  been  provided  for  the  court  to  onler  a  further  return.  Code 
Ovil  Proc  §  2185.  And  it  previously  existed  as  fully  as  It  baa  been  here  pro- 
vided. To  entltte  bim  to  a  further  return,  the  relator  has  sworn  that  the  re- 
turn Is  defective  In  tbe  respects  ordered  to  be  suppUed.  It  is  not  entirely 
dear  that  he  Is  right,  but  to  avoid  the  possibility  of  Injustice,  a  fuller  state- 
ment from  tbe  board  of  the  requests  made  by  and  on  behalf  of  the  relator,  and 
the  dlaposition  uiade  of  them,  are  proper,  for  upon  tbem  and  tbe  dlaposltion 
made  of  them,  his  cue  may  very  conaiderably  depei^.  The  put  of  tbe  order 
requiring  tbe  further  return  as  to  these  matters  was  proper,  and  It  should  be 
maintained.  The  order  should  accordingly  be  modified  by  reversing  that  part 
of  It  which  directs  any  portion  of  the  return  to  be  stricken  out,  and  denying 
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80  tnach  oi  the  motion,  and  affirming  ao  mneb,  as  directs  tlie  faitbir  ntora 
to  be  made.  And  this  modifloaUon  ^ould  be  without  coata  of  the  appeal  to 
eitber  party.   All  oononr. 


(Suvrenu  Court,  Gmeral  Term,  Ftnt  Department.  October  M,  1800.) 

Eqcitt— Pea CTiCT—UiUBT— What  CoNSTiTnTBS. 

Defendant  haTing'  Inetitated  sammary  proceedings  to  remore  plaintUT  from  land, 
po—enlon  of  wbion  defendant  olalmea  ander  aa  agreement  between  them,  i^als- 
tUt  soed  to  restrain  the  proMootioQ  of  aueli  proeeetuagB.  aad  to  obtain  a  ceanj- 
auce  of  the  land,  alleging  that  the  agreement  was  Tcda  for  uary.  It  appeared 
from  plaintiff's  teBtlmony  that  be,  having  agreed  to  parcbaae  the  land  from  a  third 
pvty,  applied  to  defendant  for  a  loan  to  enable  him  to  pay  part  of  the  price,  and 
agreed  to  pxy  defendant  nsarlou  interest;  and,  in  order  to  aroid  the  efteot  of  the 
law  ualBat  nauiy,  the  written  agreement  in  question  was  mada.  The  agraoiBnt 
was,  m  form,  a  oontraot  of  sale  07  pli^ntifT,  and  of  purchase  by  defendant,  with 
an  agreement  by  the  latter  to  sell  to  plaintiff,  within  a  certain  time,  for  a  specified 

trice;  but  the  amoont  to  be  advanced  by  defendant,  and  the  amounts  reserved  by 
im,  ani  the  time  allowed  to  plaintiit,  were  the  same  as  in  the  alleged  agreemem 
for  the  loan.  Plaintiff  was  corroborated  by  testimony  that  defenduit  had  said  to 
the  witness  that  he  had  made  a  loan  00  the  property  to  plaintiff;  and  it  ^ipeared 
that  plaintiff  had  made  repairs  on  the  proper^  as  Teq,nlred  1^  the  agreement,  and 
had  paid  Intaroat  beoomfng  dna  on  mortnges  wereon.  Held,  that  on  this  orldenoe 
the  oonrt  might  wall  haro  found  that  a  loan  only  was  Intended:  that  thafast  tiiat 
part  of  the  money  adraaoed  was  to  he  paid  directly  to  plaintifPs  vendor  did  not 
olvest  the  transaction  of  the  character  01  a  loan;  and  that  it  was  error  to  dismiss 
the  complaint  at  the  dose  of  plaintiff's  evidenoe,  as  such  dismissal  waa,  tn  effect, 
to  hold  Uie  evidence  too  defeottve  and  Inconclusive  to  ho  consldarad. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Hamlin  Babcock  against  John  Stimmel  to  restrain  the  prosecu- 
tion by  defendant  of  summary  proceedings  brought  by  him  to  recover  from 
plaintiff  the  possession  of  certain  real  property,  and  to  compel  a  conTeyance 
of  the  property  to  plaintiff.  At  the  trial,  the  complaint  was  dismissed  at  the 
elose  of  the  evidenoe  tOT  pliUntlfl.  From  the  Jadgment  entered  tliereon. 
plaintiff  appeals. 

Argued  before  Tan  Bbunt,  P.  J„  and  Brady  and  Danisu,  JJ. 

Wales  F.  Severanoe  and  Samilton  Odellt  for  appellant.  W,  Bourkt  CoeA- 
ran,  for  respondent. 

Daniels,  J.  The  plaintiff  became  the  purchaser  ot  12  lots  of  land  sitnated 
on  Eighty-Eighth  and  Elghty.Ninth  streets,  100  feet  easterly  of  Avonue  B, 
tn  the  city  of  New  York.  The  sale  of  them  was  made  by  James  W,  Smith, 
as  sole  surviving  administrator  with  the  will  annexed  of  the  estate  of  John 
Haggerty,  deceased,  lie  had  paid  9240.  the  auctioneer's  fees,  and  10  per 
cent,  upon  the  price  of  $32,400,  and  applied  to  the  defendant  to  loan  him  the 
money  to  pay  the  down  payment  of  $15,000,  and  to  take  the  title  as  security 
for  the  loan,  subject  to  a  mortgage  to  be  given  upon  the  land  for  the  residue 
of  the  purchase  price.  He  whs  the  only  witness  testifying  upon  these  snb* 
jects  during  the  trial.  And  he  tesCifled  further  that  the  defendant  agreed  to 
loan  the  money  upon  the  terms  that  be  sliould  be  paid  $1,250  for  it  for  the 
first  six  months,  and  the  same  amount  for  the  second  six  months,  if  he  had 
the  use  of  It  for  one  year.  Before  the  money  waa  advanced,  the  parties  met  at 
the  office  of  the  defendant's  counsel,  who  informed  them  that  these  terms  were 
usurious.  And  the  business  was  intrusted  tobim  and  the  plaintiff's  counsel, 
to  place  it  in  a  condition  to  avoid  this  objection.  And  a  written  instrument 
was  then  drawn  which  was  considered  to  have  that  effect,  by  which  the 
plaintiff  In  terms  sold  the  lots,  with  the  house  standing  upon  them,  and  the 
contract  for  their  purchase,  to  the  defendant,  for  the  sum  of  $34,440,  and  the 
defendant  agreed  to  give  the  bond  and  mortgage  required  by  the  contract 
vtth  Smith  for  $19,440.  and  to  advance  $11,900  in  caab,  to  make,  witb  the 
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Bom  of  •8.500  paid  l^the  plaintiff,  the  cash  paTinent  of  tlS.OOO.  The  de- 
fendant bj  one  of  ttie  instruments  agreed,  at  the  expiration  of  six  months, 
to  sell  and  eonvej  the  same  property  to  the  plaintiff,  subject  to  the  mortgage, 
to  be,  and  which  in  fact  was,  given  to  Smith,  for  the  price  of  $35,690,  includ- 
ing that  mortgage.  The  snm  of  $19,440  was  to  be  satisfied  by  taking  the 
property  subject  to  the  mortgage,  and  the  residue  paid  in  money  on  the  deliv- 
ery of  the  deed.  The  agreement  also  secured  theoption  of  another  six  months 
to  the  plaintiff,  by  the  payment  of  a  further  amount  of  $1,250.  These  terms 
were  modified  by  a  further  agreement  made  on  the  17th  of  July,  1884,  the 
next  month,  by  which  the  plaintiff  obligated  himself  to  pay  $86,940  for  the 
pnq>erty  at  any  time,  when  be  should  buy  it,  during  the  year.  On  the  15th 
of  July,  1885,  a  deed,  executed  by  the  defendant,  conveying  the  property  to 
the  pl^tiff,  was  offered  to  him,  but  he  refused  to  receive  it,  for  the  reason 
that  it  wonld  make  him  assume  the  mortgage  given  by  the  defendant  to 
Smith,  Instead  of  being  made  subject  to  that  mortgage,  as  it  was  agreed  in 
the  agreement  it  should  be;  and  on  the  same  day  there  was  tendered  on  be- 
half of  the  plaintiff  to  the  agent  of  tbe  defendant  having  the  deed  a  certified 
check  for  the  sum  of  $16,346.  which  he  refused  to  accept,  but  not  for  the  rea- 
son that  It  was  a  check.  The  defendant  afterwards  instituted  summary  pn> 
eeedings  to  remove  the  plaintiff  from  the  possession  of  the  land,  which  poa- 
session  he  became  entitled  to  by  the  agreement  for  the  nominal  sum  of  one 
dollar;  and  the  plaintiff  brought  this  action  to  restrain  the  prosecution  of 
the  proeeedingSt  and  to  obtain  n  conveyance  of  the  land  from  the  defendant, 
alleging  in  support  of  it  that  the  loan  was  avoided  by  the  statute  for  usury. 
At  the  oloee  of  the  plaintiff's  evidence,  and  without  proof  having  been  given 
on  behalf  of  the  defendant,  and  without  any  formal  submission  of  the  case, 
ttie  defendant  moved  for  a  dismissal  of  the  complaint;  and  It  was  tberenpon 
dlBiniaaed  by  tbe  court,  to  which  the  plaintiff  excepted. 

1b  glvbtg  his  evidence  ai  a  witness,  the  pluintiff  testified  that  the  object  of 
«ntei£ig  Into  the  written  agreements  was  to  avoid  tbe  effect  of  the  law  for- 
bidding the  taking  of  usnry;  that  the  loan  was  stilt  to  be  made  for  him;  and 
tint  the  defendant  should  receive  the  same  amount  fw  the  use  of  the  money, 
being  $1,250  for  six  moutbe,  and  $2,600  for  one  year.  This  evidence  tended 
to  prove  that  the  transaction  was  to  be*  and  was,  a  loan;  and  this  received 
some  eomboiaUw  from  the  eridenee  of  tbe  witness  Wheaton.  who  stated 
that  Um  defendant  at  one  time  was  at  tbe  property,  and  said  tiiat  be  felt  a 
liktlsintaiflstialt,forhahadmadealoaoo&ittoMr^3abcoefc.  The  plain- 
tiff had  become  bound  by  the  agreement  to,  and  he  did.  make  repairs  upon  the 
tlwelUng  on  tbe  land,  and  lie  paid  two  Installments  of  Interest  on  the  mort- 
gage for  two  periods  of  six  months.  Tbe  case  was  not,  therefore,  so  devoid 
oi  evidence  as  to  present  no  question  of  fact  to  be  deelded  by  the  court;  bat 
the  qaflstton  was  directly  brought  up,  wh^ier  this  was  not  a  usurious  loan. 
That  was  what  the  parties  were  In  treaty  for,  and  tbe  defendant  himself  was 
sitlsfled  that  It  sbonld  have  that  fwm,  ontil  he  was  advised  that  it  would  be 
nsnttoaa,  and  then  It  was  changed,  In  form  at  least*  into  a  sal*  and  oontau:t 
of  purchase;  but  that  was  flie  <mly  change,  for  the  earns  amounts  were 
reserved  to  the  defendant,  and  tbe  same  Ume  allowed  to  the  plaintift,  and  the 
amount  to  be  advanced  remained  the  same.  Upon  this  avldence,  the  court 
might  my  well  have  concluded!  as  a  matter  of  fact,  as  the  i^ntiff  testified 
it  was,  that  a  loan  only  was  intended,  but  to  be  so  disguised  as  to  evade  and 
avoid  the  statutory  consequence.  The  fact  that  the  residue  of  tbe  mon^y. 
being  the  snm  of  $11,500,  was  to  be  paid  directly  to  the  vendor  ol  the  prop* 
erty.  without  gtdng  throngh  the  hands  of  tiie  plaintiff,  did  not  divest  it  of  the 
attribute  of  a  loan.  And  so  it  has  been  considered  by  the  adjudged  cases. 
atoddard  v.  WhiUng^  46  N.  Y.  627;  FuUerton  v.  MeCurdy,  55  K.  Y.  637. 
But  in  the  last  of  these  cases  tbe  plaintiff  failed,  for  the  reason  that  it  was 
fbuad  as  a  tact  that  there  had  been  no  loan.   Carrv,  Carr,  52  K.  Y.  261,  and 
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Horn  T.  KeUHtat,  46  N.  T.  605,  are  In  strict  harmony  with  this  view.  And 
the  abBence  of  a  direct  stipulittion  to  repay  the  money  as  a  loao  is  by  no  means 
concIuBiTe  that  it  was  not  a  loan.  Id.  611.  But  in  this  case  the  eTideoce  of 
the  plaintiff  is  that  il  was  a  loan  throughout,  the  form  of  making  It  alone 
being  changed  by  the  written  instruments.  It  Is  true  that  clear  and  con- 
TincTng  evidence  Is  nectesary  to  deprive  deliberate  writings  executed  by  the 
parties  of  thdr  apparent  effect.  SejsiwY.Jhtnlap^  SSN.  Y.  676. 680;  Brtoin 
V.  CnHit,  43  Hun,  292 ;  Cadman  v.  Peter,  118  U.  S.  73. 6  Sup.  Ct.  Eep.  957. 
And  It  is  equally  so  that  the  plaintiff.  Iteing  the  interested  party*  was  not 
positively  entitled  to  have  his  statements  accepted  as  the  truth  by  the  court 
But  he  was  still  entitled  to  have  the  case,  depending  as  It  did  on  his  evidence, 
considered  and  weighed  by  the  court,  which  might  accept  it  as  sufflcieDtly 
proved  to  entitle  him  to  maintain  the  action,  although  It  was  in  conflict  with 
the  language  of  the  writings  ttiemselves.  But  that  was  not  accorded  to  him, 
for  it  was  dismissed  on  account  of  the  insufflcienoy  of  the  evidence,  assuming 
it  to  have  tieen  correctly  given.  That  this  is  the  effect  of  such  a  dismissal, 
which  can  rarely  be  justified  in  an  equity  case,  as  nonsuits  were  only  sanc- 
tioned Iiy  the  practice  in  actions  at  law,  was  held  in  Scofleld  v.  Hernandez, 
47  N.  y .  313.  and  Place  v.  Bayrmrd,  117  N.  T.  487. 23  K.  E.  Rep.  25;  and  it 
has  been  there  held  that  no  other  finding  of  facts  can  afterwards  be  made 
than  such  as  will  present  the  grounds  of  the  dismissal,  and  they  were  that  the 
inferences  supported  by  the  evidence  would  not  sustain  the  action.  Forthat 
reason,  the  findings  that  there  was  no  usurious  or  other  loan,  and  no  intent 
existed  to  evade  tlie  statute  against  usury,  cannot  now  be  acted  upon  as 
important;  for,  by  the  dismissal,  it  was  necessarily  held  that  the  evidence 
was  too  defective  and  inconclusive,  to  be  considered.  And  if  it  was  not 
wholly  unreliable,  then  the  court  should  have  examined  and  weighed  it  to 
ascertain  its  propw  effect  in  the  way  of  maintaining  the  action.  That  It 
rested  upon  a  harsh  statute  did  not  deprive  the  plaintiff  of  this  right,  and  in 
the  disposition  of  the  f^tpeal  he  Is  entitled  to  the  benefit  of  all  just  inferences 
which  the  evidence  given  would  have  afforded.  If  the  court  had  oonsidered 
it.  Instead  of  dismissing  the  oomplaint  when  the  plaintiff  rested,  it  might 
have  concluded  that  the  testimony  of  the  plsintifl  was  tmthful,  and  Uie  action 
could  therefore  be  maintained.  That  consideration  might  In  the  end  have 
also  been  adverse  to  him;  bat  he  was  entitled  to  the  benefit  at  whatever 
advantage  might  have  resulted  from  these  chances.  That  benefit  he  has  not 
bad,  and  the  Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  plaintiff  to  abide  the  evmt.  All  concur. 


{Supreme  Court,  QenenU  Term,  Virat  Department.  October  24, 1800.) 

AnjLOHicBirr— Motion  to  Vao&ts— JimioK  ATTACmNa  Ckbditors. 

'A  motion  by  Inaior  attaching  credltora  to  set  aside  a  prior  attaohment  was  mads 
on  an  afDdavlt  by  one  of  tbeir  attorneys,  which  recited  the  proceedings  on  the  re- 
spective attaohmeots,  and  the  liens  ox  the  parties  tberennder,  but  did  not 
the  soarces  of  bis  information,  and  did  not  aver  that  the  lenr  of  the  attachment  had 
been  duly  made,  field,  that  this  was  not  legal  evidence  of  ue  fiwts  so  stated,  and 
the  motion  was  properly  denied. 

Appeal  from  special  term,  Kew  Tork  county. 

Action  by  Percival  Everitt  against  the  Everitt  Manitfactaring  Oompany. 
Plaintiff  having  obtained  a  warrant  of  attachment  against  defeiuant's  prop- 
erty, Isaac  F.  Denzi  and  John  K.  Phillips,  claiming  a  Ueo  upon  it.  under  an 
attachment  subsequently  obtained  by  them,  moved  to  set  a^e  plaintiff's  aU 
tachment.  on  an  affidavit  made  by  one  of  their  attorneys,  stating  that  he  bad 
charge  of  the  action  in  their  behalf,  alleging  the  procuring  and  Issae  on  be- 
^half  of  said  Denzi  and  Phillips  of  a  warrant  of  attachment  against  the  prop- 
Mj  of  defendant,  and  referring  to  copies  annexed  of  the  warrant,  and  the 
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affidavits  and  undertaking  on  which  It  was  granted,  and  alleging  that  H  was 

"levied  upon  property  of  the  defendant. "  The  affidavit  further  averred  that, 
theretofore,  on  a  day  named,  "the  warrant  of  attachment  herein  was  granted 
on  behalf  of  plaintlfiF,  Perdval  Everitt,  president  of  the  defendant,  and  a  levy 
thereunder  was  made  upon  property  of  defendant,  such  property  being  the 
same  property  upon  whicli  the  levy  was  made  under  the  said  warrant  issued 
■ou  behalf  of  said  Denzl  and  Phillips,  and  defendant's  said  property  was  in 
possession  of  the  said  sheriff  under  the  plaintiff's  warrant  when  the  said  war- 
runt  In  said  action  by  Denzi  and  Fhillipa  was  delivered  to  said  sheriff,  and  ii 
now  in  possession  of  said  sheriff  under  said  two  warrants;  that  said  Kveritt. 
the  plaintiff  herein,  has  a  lien  under  his  said  warrant  of  attachment  upon  the 
property  of  defendant  so  levied  upon  as  aforesaid,  which  is  prior  to  the  lien 
of  said  Deuzi  and  Phillips  under  the  said  warrant  of  attachment. "  From  an 
order  denying  the  motion  to  vacate  plaintiff's  attachment,  Denzt  andPhilUps 
appeal. 

Argued  before  Tan  Brttnt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
Arthur  K.  HoberUon,  for  appellant.   Joltn  C.  Colmaan,  for  respondent. 

Van  Bbunt,  P.  J.  The  lanffaage  of  the  court  In  the  case  of  Tim  t.  Smtth, 
93  N.  T.  87,  Is  singularly  applicable  to  ttie  affldavits  In  question  herein,  and 
shows  that  the  motion  was  correctly  decided  below.  The  order  appealed  from 
should  be  affirmed,  with  910  costs  and  disbursements.  All  coneur. 


In  re  McQvexn's  Estats. 

Blankman  e.  McQueen. 

(SttpmiM  Court,  General  Term,  First  Department.   October  34, 18S0.) 

Cons— AiJX>WAKoa  of  Claims  bt  Exboutous— RansBiroa. 

Tbe  provision  of  Rev.  St.  N.  T.  pt.  8,  c  6,  art.  3,  I  87,  that,  on  a  r«fer«noe  of  a 
claim  presented  to  an  executor  or  administrator  agunst  the  estate  of  a  daoadan^ 
the  court  "may  adj  udge  costs  as  la  an  action  against  executors, "  refers  to  costs  un- 
der the  Revised  Statutes,  and  the  costs  taxable  in  an  action  under  the  Code  cannot 
beaUowed. 

Appeal  from  specUd  term,  New  York  county. 

Claim  by  Benjamin  F.  Blankman  against  the  estate  of  Alfred  0.  BfoQueen, 
deceased,  presented  to  John  McQueen,  as  administrator  ot  said  estate*  and  re- 
ferred under  Bev.  St.  K .  Y.  pt.  2,  c.  6,  art.  2,  g  86,  providing  for  the  refers 
ence  of  any  claim  so  present^.  **if  the  executor  or  administrator  doubt  Uie 
iustice"  of  the  cl^m.  Section  87  of  tbe  same  statute  provides  that  tiie  court 
"may  set  aside  tlie  report  of  the  referees,  or  appoint  others  in  their  plaoes, 
and  may  confirm  such  report,  and  adjudge  costs,  as  in  actions  againn  exec- 
utors." From  80  much  ot  the  order  confirming  the  report  of  the  referee  on 
said  claim  as  awarded  costs  and  disbursements  to  the  claimant,  the  adminis- 
trator appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels.  JJ. 
George  P.  (Te&ftor,  {Allen  UcDonald,  of  counsel,)  tor  appeUant.   A.  0. 
Dioaty,  {DanUl  Clark  Brigga,  ot  counsel,)  for  respondent 

Van  Bbunt,  P.  J.  In  the  cases  of  disputed  claims  i^lnst  an  estate  which 
are  referred  under  tbe  statutes.  It  was  held  in  the  case  of  Benin  v.  Dsnfse, 
110  Y.  568.  18  K.  E.  Rep.  868,  that  these  proceediugs  were  governed  by 
the  Revised  Statutes,  and  tlielr  provisions  controlled  the  question  of  costs. 
Therefore,  where  a  claimant  is  entitled  to  coats  in  these  proceedings,  it  b  the 
costs  referred  to  in  the  Revised  Statutes,  and  not  costs  as  mentioned  In  the 
€ode.  Costs  under  tbe  Revised  Statutes  were  the  disbursements,  and  not  nec- 
essarily tbe  allowances  provided  for  in  the  fee-bill  In  respect  to  actions.  The 
order  q^waled  from  seems  to  contemplate  tbe  allowance  of  costs  as  taxable 
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under  the  CMe.  Ttifs  was  error,  and  the  order  should  be  modified  in  this  re 
spect.  The  cases  of  Hopkiru  v.  Lott,  111  N.  T.  579.  19  K.  E.  Bep.  273,  am 
Hauxhunt  y.  Ritch,  119  N.  Y.  621.  23  'S.  E.  Bep.  176.  in  no  reepect  modi^ 
Dmiae  v.  Dmi99.  The  order  appealed  from  should  be  modifled  by  Btrikinj 
thererrom  ttie  wofdi  **tuable  costiB,**  ud  at  modiflcd  ^rmM.  All  concui 


{Supreme  Court,  Oen«rat  Term,  First  Departmtnt.  Ootober  S4, 1890.) 
Appeal  from  special  term,  Hew  York  ooantj. 

Claim  by  Sarah  L  Fattdjtris  against  the  estate  d  Alfred  Q.  MoQoeen,  deoeaaed,  pn 
sentBd  to  John  McQneen,  as  administrator  of  said  estate.  I^om  so  mncAk  of  tbe  oras 
conflrmlos  the  reportof  the  referee  on  said  Olalm  as  awarded  costs  aad  illsTiliisMiisil 

to  the  daunant,  the  administrator  appeals. 

Argued  before  Vau  Bbunt,  F.  J.,  and  Bbidt  and  Di.kibls,  JJ. 

Oeurqe  P.  Webster,  {AUrni  McDonald,  of  counsel,)  for  appellant.  A.  3.  Vtonjt 
(,Daniel  Clark  Brlgga,  of  counsel,)  for  respondent. 

Vak  Bruht,  p.  J.  For  the  reasons  stated  In  Be  tfcQu<en*«  JBttote,  (BlanXDtwm  t.  Mt 
Queen,)  ante,  B09,  decided  bwewlth,  the  order  appealed  from  ahoDid  be  mv***»^  bg 
atrtMng  theretoaa  the  word* "taxablseosta," andas modtfled afflrmed.  Alloooeu. 


(Supreme  Court,  Oeneral  Term,  S%rtt  Departamt  OetcAer  34. 18ML) 
Appeal  from  sneoial  term,  New  York  ooonty. 

Claim  bTThaoaens  J.  Keane  against  tbe  estate  of  Alfred  G-.  McQueen,  deoeaaed,  pre 
sented  toJobn  McQneen,  as  administrator  of  said  estate.  From  so  mnoh  of  tbeoraei 
oonf^ing  the  rntort  of  the  referee  on  aaid  claim  aa  awarded  oosta  aad  ^boxsenieDli 
to  the  olauooBt^  tas  administrator  appeals. 

Argued  before  Vjjc  Bbuht,  F.  J.^d  Bbadt  and  Dunais,  JJ. 

Oeorqe  P.  Webster,  {AUeti  McDonald,  of  oounsel,)  for  appellaat.  A.  8-  IHottu 
(Dottue  CUwk  Brtogtt  of  oounsel,)  for  respondent. 

Tax  Baum.  P.  J.  For  tbe  reasoiu  stated  In  JZe  KcQueen'f  Eatate,  (BlanKmoM't 
McQueen,)  ante,  609,  decided  herewith,  the  order  snpMled  from  should  be  modUW 
by  sftrfldMg  tterofrgm  tbe  wo»ds  **  taxable  oosta, "  and  as  modified  aarmea.  AILoombc 


(Supreme  Court,  Omeral  Tmm,  Ftm  Otpmtnmt.  Ootober  M.  10BOt) 
Taas  OP  Iteraaaa. 

A  referee  appointed  to  taltt  and  state  the  aooount  of  an  ssslmee  for  beneflt  a 
oredltora  Is  not  entitled  to  fees,  aa  for  a  becuing,  for  di^s  on  WDich  nothing  mon 
was  done  than  the  filing  with  him  of  claims  of  creditor^  and  the  ezammatioi 
thereof  by  him,  nor  for  d^a  on  whiob  be  moNdy  examined  papers  oitaiad  in  ert 
deoce,  at  a  single  hearing ;  and  a  oharge  of  f eee  tor  iSdaysfor  ezasiiBatloaofefl 
dence,  and  preparation  ox  eqwrti  vjfoa  erldeooe  offlered  aft  two  la  oKees 

Appeal  from  Bpaotal  term,  New  Torfc  eonnty. 

Action  by  John  Meredith  Jones  and  othen,  orediton  oCHemy  Van  Geldei 
and  others,  vho  bad  made  an  anlgnment  for  beneflt  oE  tbtlc  ereditois  b 
Henry  J.  Newton,  for  an  aecoantlng  hy  blm  aa  anlgnea.  Tlie  eetfOB  wk 
referred  to  John  J.  Snllivan,  Eaq.,  ti>  take  and  state  tbe  wmnnt  From  ai 
order  affirming  tbe  adjustment  by  the  clerk  of  tbe  fees  <^  the  zeteae,  ttie  as 
slgnee  appeals.  Code  Civil  Proc.  N.  Y.  g  8296,  proTidea  that  a  leferee.  In  ax 
action  or  in  each  a  prooeeding,  "Is  entiued  to  six  dollars  for  each  day  spent 
in  the  business  of  the  reference,**  unless  a  different  rate  of  compensatfam  b 
fixed  by  consent  of  partlee,  etc. 

Argued  befbre  Yah  Bkvmt,  F.  J.,  and  Brady  and  Dajubu^  JJ. 


In  re  HoQi:m»r>8  EstAm 
VASDnuiB  V.  UoQoaair. 


in  re  HoQuaaiTB  EsTAm 
In  re  Ebanb. 
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L,  S,  Sunndl*  for  appellants.  John  J,  Sullivan,  referee.  Tespondents,  in 
pro.  per. 

Van  Brunt,  F.  J.  The  objections  which  are  urged  against  the  taxation 
of  (»)sta  relate  to  the  item  of  referee's  fees.  The  referee  seems  to  have  been 
appointed  to  take  and  state  the  accounts  of  an  assignee.  It  would  Hppear 
that  only  five  claims  of  creditors  were  filed  with  the  referee,  and  they  having 
been  filed  on  four  different  days  he  has  chiurged  for  four  hearings.  It  is  clear  that 
such  a  charge  is  not  authorized  by  the  Code.  The  mere  filing  of  a  paper  with 
areferee  in  these  proceedings  cannot  becoOstdered  a  hearing.  It  is  true  that 
the  referee  says  he  examined  each  claim  when  it  was  received;  but  whether 
he  spent  one  or  two  minutes  in  the  reception  and  examination  of  the  claims 
he  does  not  state.  These  claims  do  not  appear  to  have  been  contested,  or  to 
have  beon  of  any  peculiar  character,  and  thus  we  may  safely  assume  that  not 
more  than  one  minute  of  the  referee's  time  was  consumed  upon  each  of  these 
JBxo^lion  is  taken  to  tiie  referee's  charge  when  there  were  adjourn- 
ments. We  see  no  objection  to  such  cbai^.  The  referee  had  set  apart  this 
time  tot  this  reference.  He  was  there  ready  to  proceed;  and  if  the  parties 
chose  to  postpone  it  was  not  his  fault.  We  find  charges  as  for  full  hearings 
when  the  referee  examined  any  papers.  This  cannot  be  allowed.  These 
papers  would  seem  to  have  been  offered  Id  evidence  at  a  single  hearing.  Ail 
bat  one  appear  to  have  been  before  the  referee  at  his  office,  because  be  esp^ 
elally  mentions  having  examined  this  at  the  clerk's  office,  and  15  days  are 
chaj^ted  for  the  examination  of  evidence  and  preparation  of  report  upon  evi- 
dence offered  at  two  bearings.  This  appears  to  Iw  too  much  sack  for  so  little 
btead.  Allowing  every  presumption  in  favor  of  the  referee,  we  do  not  see 
how  an  allowance  for  more  than  13  meetings  can  possibly  be  made.  The 
taxation  should  thetefore  be  reduced  to  978.  and  al&rmed  for  that  amount. 

All  concur. 


{Supreme  Court,  Oeneral  Term,  First  Department.  October  tBSO.) 

■uiaiu.TioH  or  Pabtt  bbtobi  Tbuu 

An  affidavit  to  obtahi  an  examination  of  defendaats  befbre  trial  wu  made  by 
slalntUTs  attorney,  but  did  not  show  tbftt  he  had  any  peenUar  knowledge  of  tM 
nets,  and  no  nascai  was  given  for  his  making  the  afflaavlt  Instead  of  plaintiff,  «x- 
oeat  by  referring  to  the  verlfioatlon  of  the  complaint  by  Um,  the  reason  given  for 
which  was  plaiatifTs  abseDce  from  the  county,  Hield,  that  an  ordor  fbr  ezamina> 
tlon  made  thereon  staoold  be  vacatad,  as  only  the  party  ean  TvAty  the  material  alls* 
nations  as  to  bis  «wn  knowledge  aad  Intanuon. 

Appeal  from  special  term.  New  York  rounty. 

Acnon  Celia  B.  Simmons  against  Edward  C.  Hazard  and  othen.  Plain- 
tiff obtained  an  order  for  the' examination  before  trial  of  defendants  Edward 
0.  Huard  uxt  Lewis  A.  Osbom.  From  an  order  denying  a  motion  to  vaoato 
Uie  Ofdor  for  tbdr  «xaminatlon.  said  d^endanta  appeal. 

Aiffued  before  Yah  Bbubt.  P.  Jh  and  Brady  and  Dasisu.  JJ. 

Ztw  ^Mont,  {Htmif  Baoon,  (tf  ooansel.)  for  appellants.  Jfonss  S  ffoynet, 
for  respondent. 

Ymj9  BxmxT,  P.  J.  The  order  for  the  ucamination  €i  the  defendants  Ha^ 
ard  and  Osbom  should  have  been  Tacated,  Sf  for  no  other  reason,  because  the 
afBdavit  upon  which  it  was  granted  was  verified  by  the  attorni^y  for  the  plain- 
tiff wtUiont  any  aufficleat  reason  being  given  therefor.  The  reasons  given 
for  the  TeriOeation  by  the  attorney  are  stated  to  be  those  stated  In  the  verifl- 
catlon  of  the  complaint,  and  we  find  nothing  stated  in  the  verification  of  the 
aaaplaint  as  to  the  aflBdavit.  If  the  attorney  intended  to  state,  as  a  reason, 
the  one  because  of  whieh  he  staia  that  the  complaint  was  Terified  hf  blm,  it 
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was  entirely  iiuufficlent.  These  affidarits  should  be  made  by  tbe  par^,  be  or 
she  beinf;  the  ouly  one  who  can  asseverate  as  to  his  or  her  own  knowledge 
or  intention,  material  allegations.  There  la  nothing  in  tbe  nffidsvit  onder 
consideration  to  show  that  the  attorney  bad  any  peculiar  knowledge  as  to  any 
of  the  facts  necessary  to  be  established;  and.  as  to  those  as  to  wtal^  beswears 
be  has  no  knowledge,  it  may  well  be  that  the  plaintiff  was  fully  Informed^ 
The  order  wpealed  from  should  be  reversed,  with  910  costs  and  disburse- 
ments, and  the  order  for  examination  vacated,  with  leave  to  the  phUnUff  upon 
payment  of  these  costs,  and  910  costs  of  tbe  motim  below,  to  i^p^  npoa  ad- 
dluonal  papers  for  a  new  order.  All  concur. 


(Supreme  COur^  Oenerot  Term,  Ftnt  Depairtment.  Oetober  M,  1880.) 

bRSBFLBADBE— Wnif  AI.1.0VBD. 

Hone?  owlnff  from  W.  to  8.  wm  olkimed  by  one  u  ssslrnee  of  8.,  sad  by  aaofhar 
by  virtue  of  Bopplemeotaiy  proceedings  against  8.  Heid,  tbat  W.  was  entitled  to 
an  order  of  interpleader,  although  he  had  promised  to  pay  the  money  to  the  m- 
■Ignee. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  B.  Drake  against  t^tewart  L.  Woodford.  On  the  ajn^ca- 
tion  of  defendant,  an  order  was  made  Bubstitutlng  Irving  Orinuell  and  George 
B.  Bowdoin,  as  executors  of  Moses  H.  GrinnSl,  deceased,  as  defendanta. 
From  this  order  plaintiff  appealed. 

Ai^ued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Danielb,  JJ. 

Joseph  A.  Thompson,  {Roger  Jf.  SAerman.  of  counsel,)  for  appellant.  Bd^ 
vtattl  M.  Brant,  (  Wm.  S,  Amouoh  of  counsel,)  for  respondent. 

Van  BRrNT,  F.  J.  There  seems  to  be  no  reason  shown  for  interference 
with  the  order  appealed  from.  The  defendant  Woodford  Is  indebted  to 
Sherman  in  a  certain  sum.  The  plaintiff  herein  claims  it  as  assignee  of  Sbet' 
man.  The  substituted  defendants  claim  It  as  judgment  creditors  of  Sherman, 
having  instituted  supplementary  proceedings  against  Sherman.  The  respond- 
ent asks  to  Interplead  these  two  claimants.  He  cannot  pay  either  with  safety, 
and  the  only  reason  urged  by  tbe  appellant  why  Interpleader  should  not  be 
ordered  is  that  be  promised  to  pay  the  plaintiff.  This  promise,  independent 
of  the  debt  due  Sherman,  was  without  consideration,  and  void;  and  if  other 
claimants  Intervene,  and  tbe  respondent  cannot  with  safety  comply,  inter- 
pleader should  be  ordered.  The  order  should  be  afflrmed.  with  910  oosts  and 
dlsbuisements.  All  concur. 


Fbopls  »  rtf.  James  et  oZ.  v.  Gzlok  ef  ol..  Asseason. 
(Atpreme  Court,  Qenerai  Term,  First  Department.  Ootobsr  M,  1800.) 

MnnOIPAL  rKPBOV—HTB  ASSaSSMBlTTS— CaaTIOBABI— RaVTSW. 

Laws  N.  Y.  1880,  o.  309, 1 2,  providio^  that  cerUoraH  shaU  not  stay  the  prooeed. 
Inga  of  the  assessors  or  other  offloers  to  whom  tbe  aBsessment  roll  has  been  deliv- 
ered, does  not  prevent  a  review  by  oerttorart  of  the  aotloa  of  asaeuors  of  the  ex- 
pense of  paving  a  public  street,  thongh  the  aaseiaments  have  been  tnnandtted  to 
the  board  of  oorrootlon  and  rerlslon. 

Certiorari  to  review  the  decision  by  tbe  board  of  assessors,  refusing  to 
assess  tbe  horae  railroad  structure  in  Tenth  avenue.  New  York  city,  belongs 
ing  to  and  operated  by  tbe  Ninth  Avenue  Bailroad  Company,  for  paving 
Tenth  avenue.  Including  the  space  between  and  about  its  tracks. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Danibls,  JJ. 

Truman  a,  Baldwin,  for  relators.    &,  £.  Bterling,  for  respondents. 
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DanklBi  J.  The  expenses  of  paving  the  avenue  were  to  no  extent  what* 
ever  assessed  against  the  Ninth  Avenue  Railroad  Company,  which  owned  and 
operated  a  street  railroad  through  thai  part  of  Tenth  avenue,  brought  in  ques- 
tion by  this  proceeding ;  but  It  was  wholly  assessed  among  the  owners  and 
occupants  of  houses  and  lots  considered  to  be  benefited  by  the  pavement.  As 
to  tliese  facts,  and  the  reasons  for  omitting  the  property  of  the  company  iu 
iht!  avenue,  the  assessors  have  returned  that  there  were  and  are  in  said  av- 
enue, between  Seventy-Fourth  and  One  Hundred  and  Tenth  streets,  a  double 
line  of  tracks  used  and  operated  by  a  horse  railroad  company,  claimed  to  be 
the  Ninth  Avenue  Hailroad  Company,  and  the  avenue  lias  been  paved  be- 
tween and  about  the  said  niilroad  tracks,  and  the  amount  therfof  included 
in  the  above  gross  amount  of  paving  done  on  said  avenue,  and  assessed  upon 
said  bouses  and  lots  as  aforesaid.  The  board  of  araessors  have  not  assessed 
the  said  railroad  company,  nor  the  road-bed  and  structure  of  the  said  railroad, 
because.  In  their  opinion,  said  road-bed  and  structure  liave  not  been  benefited, 
and  are  not.  under  the  laws  of  this  state,  assessable  for  a  local  improvement 
of  this  character.  And  they  thereby  literally  followed  the  resolution  of  the 
common  council  by  which  the  pavement  was  ordered.  In  form  it  followed 
section  185.  c.  86.  Laws  1813.  which  has  since  been  included  in  chapter  410, 
Laws  1882.  as  section  878.  But  this  section,  since  its  enactment,  has  been 
changed  by  more  recent  legislation,  directing  that  the  expenses  of  local  im- 
provements, including  the  pavement  of  streets  and  avenues  of  the  city,  shall 
be  assessed  upon  the  property  benefited  by  the  improvement.  Chapter  410, 
Laws  1882,  §§  868.  899.  That  enlarged  the  range  of  the  property  to  be  as- 
sessed for  expenses,  from  the  owners  and  occupants  of  the  houses  and  lots 
mentioned  in  tliis  section  of  the  act  of  1813.  to  all  property  benedted  by  the 
improvement.  Laws  1882.  c  410,  g§  899.  868,  subd.  2.  And  It  was  upon 
all  that  property  that  the  assessors  were  directed,  by  this  change  in  the  law. 
to  assess  the  expenses  of  this  pavement.  That  was  the  paramount  and  man- 
datory authority  it  had  in  this  manner  been  made  their  duty  to  follow,  and 
in  its  performance  they  were  left  with  no  discretion.  Justice  and  equality 
required  this  distribution  of  the  expenses,  and  these  changes  from  tlie  lan- 
guage of  the  old  law  were  intended  to  secure  that  end.  They  were  well  ex- 
pressed to  promote  that  result,  and  no  other  intention  can  be  fairly  inferred 
from  what  bad  been  made  the  law  previous  to  the  time  of  these  assessments. 
The  old  law  was  made  a  part  of  the  act  to  consolidate  into  one  act  the  laws 
afTectlng  the  city  of  New  York,  only  as  it  had  been  necessarily  changed  by 
the  later  legislation,  also  made  a  part  of  that  act,  making  all  the  property 
benefited  by  the  improvement  assessable  for  its  expenses,  and  In  that  manner 
it  should  be  carri^  into  effect;  for  a  preceding  law  remains  In  force,  after 
later  legislation  on  the  same  subject,  only  as  it  may  have  been  modified  or 
necessarily  changed  by  that  legislation.  This  railroad  was  so  far  improved 
by  the  pavement  as  that  had  included  the  spaces  between  ita  rails  and  Its 
tracks.  That  was  a  substantial  benefit  to  the  property  of  the  railway  company, 
as  it  bad  been  permanaitly  located  In  the  avenue;  and.  for  the  expenses  of 
conferring  that  benefit,  the  owners  and  occupants  of  tlie  houses  and  lots  were 
mot  l^ally  or  justly  liable  to  pay.  As  well  ml^^t  the  property  in  <me  block 
or  on  one  side  of  the  avenue  be  charged  with  the  wbcAe  expense  of  the  pave- 
ment. The  principle  that  will  permit  one  will  support  the  other;  but  it  can- 
not be  nnotioned*  as  long  as  the  constitution  does  not  allow  one  person's 
properly  to  be  taken  to  pay  the  debt  or  extinguish  the  obligation  of  another. 
The  law  has  been  wisely  framed  to  avoid  that  injustice,  and  to  makeall  prop- 
erty benefited  hj  the  improvwient  bear  its  proportionate  part  of  the  expenses 
incurred;  and  the  assessment  on  the  relators  and  their  property  should  hare 
eon  formed  to  its  principles  and  intent,  by  exduding  from  it  the  expense  at 
so  much  of  the  improvement  as  benefited  the  property  of  the  railway  com- 
pany in  the  avenue.   The  fact  that  thn  nsseeamenta  hold  been  transmitted  to 
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the  board  of  correcUon  and  revision  forma  no  legal  obstacle  in  tho  way  of  re- 
viewing the  action  of  the  assessors,  for,  by  section  2,  c.  269,  Laws  18S0,  it 
bas  been  declared  that  "a  writ  of  certiorari  allowed  under  this  act  shall  not 
stay  the  proceedings  of  the  assesBors  or  other  officers  to  whom  it  is  directed, 
or  to  whom  the  assessment  roll  may  be  delivered  to  be  acted  upon,  according 
to  law."  For  the  reasons  given,  and  others  contained  In  the  opinion  in  the 
case  of  People  v.  Giton,  ante,  439.  the  proceedings  should  be  reversed,  with  di- 
rections to  the  assessors  tu  ctiarge  against  the  owners  and  occupants  of  the 
houses  and  lots  no  part  of  theexpensesof  so  muchof  the  pavement  as  benefited 
the  property  of  the  railway  company  permanently  located  in  and  made  a  part 
of  the  avenue,  and  to  assess  against  the  houses  and  lota,  and  the  owners  or  occn- 
pHuts  thereof,  no  more  than  their  propurtionate  part  of  the  expenses  of  the 
pavement,  for  the  benefit  received  by  Uiem  and  ttieir  property  from  the  pave- 
ment. 

BBADTt  J.t  ooDcnn. 

Yak  Bbuhit,  J.,  dUweiits. 


Lakodon  0t  ol.  V.  New  Tobk,  L.  E.  ft  W.  B.  Oo. 

(Supreme  Court,  General  Term,  First  Department  Oetobar  H  189ft> 

Cabbierb  or  Goods— DiscRtHiNATioN— Penal  Actio5B. 

The  FenDBjlTaala  act  of  Jube  4, 1688,  declaring  nnlawfol  and  forbtddlng  certain 
nndne  or  vnreaBonable  disorimtnatioiiB  by  railroad  compuDlAs  and  other  commoii 
carrier*,  etc,  in  the  tracBportAtton  of  property,  and  providing  that  **aiur  violation 
of  this  provision  ehall  make  the  offending  company  or  common  carrier  liable  to  the 
party  injared  for  damages  treble  the  amount  or  Injury  snlfered,  "is  a  penal  statute, 
and  an  action  thereon  cannot  be  maintained  in  theooortaof  aaothar  mta.  AtDrm- 
iag»N.  Y.  Supp.  MA. 

Appeal  from  special  term,  New  York  county. 

AcOon  by  Andrev  Langdoo,  Sumner  W.  White,  and  Charles  B.  Heneage 
against  the  New  York,  Lake  Erie  As  Western  Bailroad  Company.  Defendant 
demurred  to  the  complaint.  From  an  interloontory  judgment  nntitlninff  the 
demurrer,  plalnttEb  appeal.  For  opinion  deUrered  at  specM  tern,  tea  9  IS. 
T.  Sapp.  245. 

Argued  before  Tan  Bhunt,  P.  J.,  and  Bbadt  and  Dahibl0,  JJ, 
Smjamin  8.  ffarmon,  tot  appelliuita.  Bm^amin  ff.  Bri$Uno  and  CAurlm 
SteOe,  for  respondent. 

Dakxkls,  J.  It  appears  from  the  eomplaint  that  the  pMntlfh,  m  copart- 
ners, were  miners,  shippers,  and  dealers  in  coal  from  we  1st  of  Mkj,  18iS5, 
nntti  September,  1889.  when  this  action  was  commenced.  The  mloea  trom 
which  tbeir  cool  was  obtained  were  located  in  tbe  region  of  the  Carimidale. 
Lackawanna  and  Wyoming  anthracite  coaUflelds,  tn  Uie  state  at  ftnnsyWanla. 
Daring  tbe  same  time,  it  is  also  aUeged  tlie  defendant  was.  and  oonttnna  to 
be,  a  corporation  created  under  the  laws  of  tbe  state  of  New  Toifc,  and  er>- 
gaged  as  a  common  carrier  in  tlie  transportation  of  passengers  and  freight 
over  its  different  lines,  and  those  controlled  by  it,  Indnding  a  main  line  from 
Jersey  City,  in  the  state  of  New  Jersey,  to  Buffalo  and  Dunkirk  la  the  state 
of  New  York,  and  a  branch  line  from  Carbondale,  in  Hie  stete  of  Pennsyl- 
Tania,  to  a  JuncUon  with  the  main  line  at  Susquehanna  fai  that  state.  It  is 
also^eged  that  the  plaintiffs'  business,  in  part,  consisted  in  sMmb^  theii 
coal,  for  sale,  to  the  markets  north,  east,  and  west,  renebed  by  the  dtfradant'e 
Unes,  and  that  tbe  defendant's  lines  of  railway,  and  its  eonneeUons,  supplied 
tbe  only  means  of  shipment  for  the  plaintiffs'  coal  to  these  markets.  It  is 
then  stoted  that  the  Dehtware  &  Hudson  Canal  Oompany  and  l3n  Hillstdf 
Coal  ft  Iron  Company,  two  other  corijoriittons,  were  mining  coa!  In  the  tam< 
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region,  during  the  same  time,  and  shipping  it  to  the  same  general  markets, 
and  by  the  same  route,  as  that  employed  and  those  reached  by  the  plaintiffs; 
and  tliat  the  Deiaware  &  Hudson  Goal  Company  mined  and  carried  coal  from 
its  own  collieries  In  the  same  region,  and  shipped  the  same  over  the  lines  of 
road  under  Its  ownership  and  control,  and  as  a  common  carrier;  and  that  the 
other  company  was  a  nominal  organiztttion,  devised  'and  maintained  by  the 
defendant,  to  provide  the  means,  without  detection,  of  exercising  unjust  and 
unlawful  discriminations  against  tlte  plaintiffs,  and  other  individijal  coal  op< 
erators.   The  plaintiffs  then  aver  that  during  this  period  of  time  tliey  mined, 
or  bought  at  the  mines  in  the  r^ion  which  has  been  mentioned,  776,758  tons, 
more  or  less,  of  anthracite  coal,  and  shipped  it  over  the  lines  of  the  defend- 
ant from  Carbondnle  to  the  markets  north,  east,  and  west,  reached  by  the 
defendant's  lines  and  conneotluns,  previously  mentioned;  that  during  these 
times,  the  defendant  directly  or  Indirectly  allowed  to  these  other  ctmipaniM 
certain  concessions  and  drawbacks,  upon  the  puUle  rates,  or  prices  fixed  by 
it  for  the  transportation  of  anthracite  ooal  over  its  lines,  which  It  failed  and 
refused  to  allow  to  the  plalntifh,  and,  by  reason  thereof,  the  rates  and  aams 
demanded  and  received  1^  tlie  defendant  from  the  pliUnUffs  for  the  transpor- 
tation of  thtir  ooal  ext^edcd  the  rates  or  sums  charged,  demanded,  and  re- 
ceived by  it  from  these  other  eomp«nies,  for  the  1U»  service,  from  the  same- 
place,  upon  like  conditions,  and  under  similar  ciroumitancca,  to  the  amount 
of  60  cents  a  ton  upon  idl  the  anthracite  coal  shipped  over  the  defendant's 
lines  daring  the  time  which  has  been  menUoned,  whereby  they  tiate  been 
injured  and  damaged  in  the  sum  of  •606,189.45.   It  is  then  added  that  these 
discrlminatioui  were,  made  nnder,  controlled  by,  and  in  violation  of.  an  act 
of  the  state  of  Pennsylvania,  approved  on  tite  4tb  of  June,  1888.  ittoviding  a» 
follom:  "Section  L  Tliat  any  nndne  or  unreasonable  discrimination  by  any 
railroad  company,  or  other  common  carrier,  or  any  oflSoer,  superintendent, 
manager,  or  agent  thweof,  in  charges  fov  or  in  facilities  for  transportation  of 
freight  within  this  state,  or  eomins  from  or  going  to  any  other  state.  Is  henby 
declared  to  be  unlawful.   Sec.  2.  Ko  ndlroad  company,  or  other  common  car- 
rier, engaged  In  the  transportation  of  property,  shall  charge,  demand,  ox  re- 
ceive from  any  person,  company,  or  corp<nation.  for  the  transportation  of 
property,  or  for  any  other  service,  a  greater  sum  ttian  it  shall  chaige  or  re- 
ceive from  any  other  person,  company,  or  corporation  for  a  like  service,  from 
the  same  place,  upon  like  conditions,  and  under  aimilar  ciraumstaocea.  and 
all  eoncesBlona  in  rates  and  drawbacks  shim  ba^wed  to  all  persons,  compa^ 
nles.  or  corptxmtions  alike  for  such  tnmspntation  and  service,  upon  like  con- 
dlUotts,  and  under  similar  otronmstances,  and  during  the  same  period  of  time; 
nor  BbiUl  any  soeh  railroad  company  or  oommon  carxier  make  any  undue  or 
nnreasonable  discrimination  between  individuals  and  tran^Mirtatlon  oorapa- 
□les,  or  the  fonishlng  of  faeilltU»  for  transportation.  Any  violation  at  this 
pFoVlaion  shall  make  the  oflFoiding  company  or  oommon  carrier  liable  to  the 
party  Injured  tot  damages  treUe  the  amount  of  Injury  suffered. "   And,  con- 
eluding,  that  by  reason  cCtbe  premises  the  def«idant  had  become  llaUe  to  the 
plaintiffs  for  damages  treble  the  smount  of  the  injuries  suffered  by  them,  be- 
ing* the  sum  at  •1,518,668.86.  The  second  cause  of  action  is  alleged  to  have 
arisen  nnder  the  same  attendant  facts  by  furnishing  box  and  stock  cars* 
fbr  tbo  shipment  of  the  plalnttl^*  ooal,  which  they  were  obliged  at  Hull  own 
expense  to  furnish  lumber  for.  and  do  woi^  in  fitting  and  cleaning.  koA  put- 
ting tbera  in  a  suitable  condition  to  carry  their  coal,  while  the  defendant 
famished  ^  cars  to  these  other  companies  and  shippera,  without  expense 
to  them,  in  the  condition  suitable  for  reoeivli^  their  coal*  and  thereby  dls- 
criminatedto  the  extent  of  61  for  each  car,  amounting  to  •26,881  against 
the  plainUfls.   The  allegations  before  made  ooncwniog  the  statute  of  Fenn- 
aylvanis  aro  then  repeated,  followed  by  Uie  averment  that  the  defendant, 
bj-  ttiiB  discrimination,  had  besome  Ilabla  to  the  plainttffs  for  damages 
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treble  the  amonDt  tO.  the  Injarles  suffered,  ftnd  being  the  earn  of  #79,14 

A  third  cause  of  action  ts  preseuted  fay  a  reiteration  of  the  same  Introdu 
tory  facts,  caused  by  a  violation  ai  the  defendant's  Auty  in  the  appwtloziine 
<tf  Its  oars  between  the  plaintiffs  and  these  other  shippers,  when  its  cars  we 
deficient  in  number  to  take  all  the  coal  offered  for  transportation  by  tbei 
selves  and  these  two  otb'er  shippers,  and  by  giving  the  preference  to  the  latb 
By  this  discrimination  It  is  alleged  that  the  plaintiffs  were  obliged  to  clo 
their  mines,  or  run  them  on  reduced  timet  thereby  increasing  the  cost  of  ti 
prodaction  of  their  coal  to  the  extent  of  20  cents  a  ton  upoa  all  the  anthrad 
coal  mined  at  the  collieries,  and  shipped  over  the  defendant's  linea.  and  cac 
Ing  Injury  and  damage  to  the  plaintiffs  amounting  to9155.750.60.  The  Ban 
references  are  then  made  to  the  statute,  and  the  same  liability  for  treble  dai 
ages  repeated,  which  are  stated  at  the  sum  for  this  cause  of  $467,251.6 
Lflie  causes  of  action  are  in  the  same  form  set  fortli  and  alleged  to  have  a 
crued  to  the  plaintiff  Andrew  Langdon.  betwera  the  Ist  of  August.  1883,  ai 
the  1st  of  Hay,  1885.  for  which  treble  damages  are  stated  to  have  accrued 
his  favor,  and  to  have  been  assigned  by  him  to  the  plaintiffs.  And.  for  i 
the  damages  at  this  rate  accruing,  the  jud^ent  has  been  demanded.  Tl 
defendant  demurred  to  this  complaint,  assigning  as  causes  of  demurrer  t) 
failure  to  state  facta  presenting  a  cause  of  action,  and  the  al>sence  of  juriadi 
Uon  of  this  court  over  the  action. 

The  object  of  the  complaint  throughout  has  been  to  place  the  case  miii 
within  the  statute  of  the  state  of  Feunsyiviinia.  That  intention  is  discloa 
by  closely  following  the  verbiage  of  the  act,  in  stating  the  obligations  create 
and  the  wrongs  suffered,  from  the  acts  of  the  defendant,  by  the  plaintiffs  at 
their  assignor.  Important  facts,  it  is  true,  are  alleged,  which  would  for 
material  grounds  for  an  action  at  common  law  for  withholding  from  tl 
plaintiffs  and  the  assignor  that  equality  of  right  which  they  wereentiUed  to  ei 
joy  with  these  other  patrons  of  the  defendant;  but  these  facts  have  not  bet 
set  furtli  to  present  any  cause  of  action  fur  damages  suffered  by  tiM  violatic 
of  that  common-law  equality,  but  as  essential,  and  only  so  far  as  they  are  e 
seutiai,  to  place  the  case  within  the  restraints  and  remedies  of  this  statut 
The  concessions  and  rebates  which  were  given  to  the  other  shippers,  and  d 
nied  to  the  plaintiffs  and  the  assignor,  the  obligation  to  clean  the  cars,  at 
the  work  of  putting  them  in  a  suitable  condition  for  the  carriage  of  coal  b 
fore  they  could  be  used,  and  the  omission  and  failure  to  allot  to  them  the 
fair  proportion  of  cars,  when  the  supply  was  deficient,  are  all  brought  fo 
ward  in  such  language  as  to  directly  apply  the  statute,  and  to  entitle  tl 
plaintiffs  to  its  own  express  measure  of  relief.  Not  only  that,  but  the  e 
press  averment  has  been  made  as  to  each  cause  of  complaint  that  it  arot 
from  an  undue  and  unreasonable  discrimination,  made  under,  and  controUi 
by,  and  in  violation  of,  this  statute  oi'  the  state  of  Pennsylvania.  Ho  plain< 
or  more  distinct  effort  could  be  made  tlian  has  been  in  this  Instance  to  place  tl 
right  of  recovery  wholly  within  and  upon  the  statute.  And  that  luu  led  to  tl 
omission  of  other  and  different  averments  of  facta,  required  for  the  creation  of 
right  of  action  at  common  law.  That  causes  of  action  within  the  atatui 
have  been  alleged  is  reasonably  free  from  ail  ground  of  controversy;  but  tb 
alone,  while  it  would  maintain  the  action  In  the  state  of  Pennsylvania,  wi 
not  entitle  the  plaintiffs  to  succeed  in  the  courts  of  this  state,  if  the  redre 
prescribed  by  the  statute  must  be  held  to  be  penal  in  its  nature,  for  the  prii 
oiple  seems  to  be  quite  well  settled  that  the  courts  of  one  state  will  not  ei 
force  the  penal  laws  of  another  state.  Upon  the  existence  of  this  priodpl 
there  is  no  disagreement  in  the  authorities ;  but  numerous  disagreementa  bm 
arisen  in  the  definition  of  what  are  to  be  regarded  or  held  to  be  "  penalties.  **  1 
this  state,  the  liability  created  by  statute  for  the  paymentof  a  debt,  not  owii 
by  the  defendant,  but  for  the  omission  (rf  an  act  or  report  reqaired  from  hii 
as  a  corporate  officer,  has  uniformly  been  held  to  be  a  penalty.   Bank  ^ 
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BZUs.  35  N.  Y.  412:  Rector  Vandmhtlt.  98  N.  Y.  170;  Bad$dm  n^oorl- 
tiwrd,  103  N.  Y.  242,  8  N.  E.  Bep.  653;  Whitak^  v.  Ma^Urton,  106  N.  Y. 
277. 12  N.  E.  Rep.  604;  Roediger  v.  Simmonn,  14  Abb.  Pr.  (N.  S.)  256.  And 
this  constmctlon  of  the  law  has  also  been  maintained  In  other  states.  Sank 
v.jSTarmany.  98Fa.  St.65.  75;  Halsetf  v.  MoLean,  12  Allen,  438;  Braitimgy. 
Ltndauer,  87  Hioh.  217 ;  Sngine  Co.  r.  Hubbard.  101 U.  S.  188.  As  to  this  be- 
ing the  effect  itf  the  law,  the  decided  cases  areqaite  uniform;  but  not  so  much 
BO  upon  the  question  of  the  enforcement  of  the  liability  in  the  courts  of  an- 
other  state  than  that  hy  whose  laws  it  has  been  created.  The  propriety  of 
the  rule,  so  far  as  it  has  been  adopted,  has  been  partially,  at  least,  conceded^  ow- 
ing to  the  circumstance  that  no  preceding  liability  existed  in  these  cases  against 
tiie  defendant  for  the  debt  or  demand  itself,  bat  which  the  statute  declared 
was  wholly  by  way  of  punishment  for  the  violation  or  neglect  of  a  statutory 
duty.  But,  while  this  has  been  a  fundamental  fact  in  that  class  of  cases* 
the  same  principle  has  also  been  applied  to  the  redress  of  an  injury  to  the 
rights  of  the  party  entitled  to  recover  enhanced  damages  or  amounts  on  ac- 
count of  a  wrong  suffered  by  himself.  In  Blaine  v.  Curtii,  59  Yt.  120. 
7  AU.  Bep.  708,  the  principle  was  applied  to  an  action  for  the  recovery  of 
three  times  the  excess  of  usurious  interest  reserved  and  taken  in  the  state  of 
Kew  Hampshire  In  violation  of  a  statute  of  tliat  state,  and  which  was  held 
incapable  of  being  maintained  in  the  state  of  Vermont.  In  Nevxomb  v.  Bu^ 
terfleld,  8  Johns.  348,  it  was  iield  to  include  treble  damages  for  a  trespass  on 

fiubliclands;  and  in  Strong -v.  istebhins.  5  0ow.  210,  and  in Ifarren  v.  2>oo2<tf/«, 
d.  678, 10  be  applicable  to  a  person  assisting  in  the  removal  of  a  tenant's  prop- 
erty from  (lein  ised  prera  ises,  depriving  the  landlord  of  his  distress  for  non-pay- 
ment of  rent;  and  Cohn  v.  Ifeevea,  40  Wis.  393,  conforms  to  this  rule.  Copious 
references  have  been  made  In  the  brief  of  the  plaintiffs'  counsel  to  other  cases 
bearing  on  tliis  part  of  the  present  controversy.  They  are  far  from  being 
uniform  in  tin-  application  of  the  principle,  as  will  be  seen  from  U.S.  v. 
Chouteau,  102  TJ.  S.  633;  Reed  v.  NortJ^eld,  13  Pick.  94;  L«  Forest  v.  Tol- 
man,  117  Ma$b.  109;  Qutmby  v.  Carter,  20  Me.  218;  Stockwell  v.  IT.  8.,  13 
WmU.  531.  In  this  diversity  of  judgment  the  only  safe  and  sure  criterion  is 
that  of  the  scope  and  language  of  the  statute  itself.  If  it  has  been  so  enacted 
as  to  provide  a  punishment  as  distinguished  from  an  indemnity,  then  it 
should  certainly  be  held  to  impose  a  penalty.  This  statute  has  been  so 
framed  as  to  regulate  the  entire  subject  Included  in  the  action.  It  has  de- 
clared the  act  complained  of  to  be  unlawful,  and  the  consequence  which  will 
follow  its  performance.  It  has  not  provided  for  any  recovery  of  mere  dam-  , 
ages  for  its  violatidn,  but  a  gross  sum  has  been  presented  as  tlie  amount  of 
the  recovery.  It  Is  indivisible,  except  in  ascertaining  the  amount,  which  is 
to  be  treble  the  sum  of  the  actual  injury  or  damage.  The  utmost  extent  to 
which  the  courts  have  gone  in  distinguishing  between  an  indemnity  and  a 
punishment  fails  to  include  this  act,  for  its  object  is  to  prescribe  punishment 
for  the  violation  of  its  provisions;  and  it  is  no  less  a  punishment  by  reason  of 
the  fact  that  the  amounts  which  are  payable  are  to  be  by  the  injured  party. . 
By  the  complaint,  a  case  has  been  stated  requiring  this  punishment  to  be  im- 
posed, and  nothing  less  than  that  has  been  demanded  by  the  plaintiffs.  It  is 
the  penalty,  and  that  alone,  which  is  designed  to  be  enforcnl.  That  is  the 
entire  theory  of  the  action,  and  it  has  in  each  subdivision  of  the  complaint 
been  prominently  set  forth,  as  well  as  in  the  Hnal  demand  made;  and  In  this 
manner  the  action  has  been  unmistakably  deAiied  as  one  for  the  recovery  of 
the  penalties  created  by  the  statute.  To  hold  it  to  be  otherwise  would  be  a 
direct  departure  from  Uie  action  as  it  has  been  framed  and  presented.  And 
the  cases  of  Conaughty  v.  NicJwU,  42  K.  Y.  83,  and  WUliame  v.  Freeman^ 
12  Civil  Proc.  B.  334.  do  not  sanction  such  a  departure;  but  those  ot Kelly  v. 
Dotming,  4&  Y.  71,  requiring  special  stress  to  be  placed  on  the  demand 
for  Judgment  when  a  demurrer  to  the  complaint  has  been  served*  and  Arnold 
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V.  AngeH,  62  K.  T.  508,  BollUUr  v.  BngUhart,  11  Hun.  446.  and  Qrwer  y 
MorriSt  73  N.  Y.  473*  479,  maintain  the  principle  tbat  the  theorj  of  the  a 
tion  us  the  pleadings  dlielOBe  it  Bhonld  ordinarily  be  followed.  The  plainti£ 
themselves  have  given  their  aotion  the  restricted  natare  which  it  has.  as 
suit  for  penaltiefl.  As  sudi,  this  court  canoot  entertain  It,  for  the  reaso 
that  it  is  to  carry  into  effect  the  penal  law  of  another  atate.  WiteonHn  i 
Inmranee  Co,,  127  0.  S.  265,  8  Sup.  Ct.  Rep.  1370;  Transportation  Co.  i 
KilOerTwuM^  87  X.  T.  436.  Indeed,  this  proposicion  Uaa  been  practical] 
conceded  by  the  plaintiffs.  That  they  have  been  seriously  injured  by  the  dii 
criminationaof  Uie  defendant,  and  are  entllied  to  ledresa,  is  free  from  doub 
as  the  Uista  now  appear;  but  that  redreaa  must  be  sought  through  the  court 
of  the  state  whose  laws  in  this  manner  have  been  violated.  The  judgmei 
ahould  be  affirmed,  with  oosta,  but,  as  the  oomi^nt  may  yet  be  amended  t 
as  to  present  causes  of  aoiion  at  common  law,  the  plalnitflB  abonld  be  allowe 
to  amend  in  20  d^ySi  on  payment  of  the  coeta  of  the  donnner.  All  coneni 


{auprtnu  Cottrt,  General  Term,  nnt  Department.  October  Si,  UOa) 

OoBTB— Taxation— ExTHA  Allowamot. 

FlaiDtifl a  baviDir  broaght  three  aetiona  agrabiat  defeDdaats,  It  was  stipulated  tht 
the  first  and  third  aotiona  shoold  abide  the  second,  and  that  In  that  action  an  add 
tlonal  allowanoe  of  5  per  cent,  on  the  value  of  the  goods  recovered  should  be  madi 
The  verdict  thcveln  waa  for  plalntiffa,  but  on  apMaL  defendants  were  anoeeasfn 
ud  obtained  an  allowanoe  porsuaDt  to  the  stipolatton.  The  first  action  was  dii 
eonUnued  on  payment  of  oovts,  and  a  motion  was  made  for  leave  to  dlacontlnne  tli 
third  aoUon  mso  on  p^ment  of  coats.  Held,  that  the  ooort,  having  discretion,  u 
der  CkKle  ClvU  Froo.  N.  T.  1 8253,  to  award  an  allowance  additional  to  the  ooeb 
where  a  defense  has  been  Interposed,  might  impose,  aa  a  condition  on  disoontim 
anoe^payment  of  such  an  aUowaaos,  that  made  fa  the  leooDd  iDlt  spearing  tob 
iaeiuwJienU 

Appeal  from  spedal  term,  New  York  county. 

AcUon  by  John  H.  Stallroan  aud  John  Fulton,  Jr.,  against  Agnes  L.  Kin 
berly  and  Qiules  W.  Johnson,  to  recover  possession  of  oertain  personal  pro| 
arty.  From  an  order  granting  leave  to  dlscuntlnne  the  action  on  payment  c 
the  ooBta,  and  of  an  eirtra  allowance  of  5  per  cent,  on  the  valne  of  Uie  good 
wbieb  it  was  aougbt  to  replevy,  plaintiffs  appeal.  - 

Code  Civil  Froc.  N.  Y.  §  3253,  provides  that.  **ln  a  diffioalt  and  eztrabidl 
nary  case,  where  a  defense  has  been  interposed."  the  court  may,  **ln  its  dh 
cretion,  award  to  any  party  a  further  sum,**  in  addition  to  the  costo,  **bc 
exceeding  Ave  per  centum  upon  the  sum  recovered  <x  clalmad,  or  tbeTtfae  t 
tt»  subject-matter  involved." 

Argued  betfora  Yas  Bbuht,  P.  J.,  and  Bbaot  and  Dahielb,  JJ. 

Preaion  Stevenson,  for  appellants.  CharUe  Stewart  Davteont  {Shermoi 
Svarte,  of  counsel,}  for  respondents. 

Daniels.  J.  The  plaintifFs  commenced  three  actlone  of  replevin  to  raoovi 
the  posaeesion  of  persooal  property.  Their  right  to  maintain  the  at^tcms  df 
pended  upon  the  construction  to  be  given  to  the  act  concerning  warehouse 
men,  and  their  storage  of  goods.  The  second  action  alone  was  tried,  and 
verdict  recovered  in  favor  of  the  plaiotiffB,  and  It  was  stipulated  that  the  otbe 
two  actions  should  abide  the  final  result  of  the  action  so  tried,  and  that  ai 
additional  allowance  of  5  per  cent,  upon  the  value  ot  the  goods  should  be  road 
in  that  action.  The  general  term  set  aside  the  plaintlfla'  recovery,  and  a  rt 
port  of  the  decision  has  been  made  in  6  N.  Y.  Supp.  706.  An  appeal  wa 
taken  to  the  court  of  appeals,  where  this  decision  was  affirmed,  (24  K.  £.  Kep 
939,)  and  an  allowance  was  obtained  by  the  defendants,  pursuant  to  tlie  sti[ 
uiation.  The  first  action  was  discontinued  upon  the  payment  of  the  costs 
and  an  application  was  made  to  the  court  for  leave  to  discontinue  thla  acttOE 
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and  that  1mt«  was  given  upon  the  payment  at  coats,  togrtber  with  an  aJIow- 
anoe  amonntlng  to  ^67.  That  an  aUowanoe  may  be  made  after  Issue  ^Ined 
upon  the  discontinuance  of  an  action  follows  from  ttie  langnaire  <tf  section 
8253  of  the  Code  of  Olvll  Procedure,  and  It  has  be^n  so  nnderstood  to- the 
courts.  Coffin  t.  Coke,  4  Han,  616;  Bright  t.  Railroad  Co.,  1  Abb.  Jl.  C. 
14;  itoMfu  ▼.  Gould.  Id.  138;  aociaty  t.  Cot,  15  Hun,  44a  That  the  case 
was  a  difficult  and  extraordinary  one  has  not  been  denied.  It  depended,  as 
the  other  two  also  did,  upon  tlie  oonstructlon  which  should  be  placed  upon 
this  act  of  the  legislature.  The  Value  of  the  property  recovered  In  the  action 
which  was  tried  was  Uie  sum  of  $1,820.70,  and  the  allowance  according^ 
was  necessarily  small  in  Its  amount.  In  this  action  the  value  of  the  property 
In  dispute  was  very  much  larger,  and  the  court,  considering  the  nature  of 
the  litigation,  and  of  Its  dependence  upon  the  oonstructlon  of  this  act,  made 
the  further  allowance  In  this  action  as  being  no  more  than  an  adequate  amoont 
to  compensate  the  defendants  for  their  services  In  resisting  Hxe  litigation.  It 
was  probably  intended  by  the  order  in  this  action  to  increase  the  allowance 
b^ond  the  amount  allowed  in  the  second  action  to  such  a  sum  as  would  ap- 
pear to  correspond  witli  tbe  value  of  the  property  involved,  and  the  question 
upon  which  the  right  to  it  depended.  There  was  nothing  unreasonable  In 
making  the  addition  which  the  conrt  did  In  this  action  In  this  manner  to  tbe 
allowance  in  the  preceding  salt,  and  the  order  should  bttafllrmed,  with  $10 
oosta  besides  tbe  disbursements.  All  concur. 


(Supreme  Court,  Qeneral  Term,  First  Depo/rtmenL  October  94, 18M.) 
Faionox  nr  dvp.  Cases— Dishissal—Wakt  or  Proseoutiov. 

An  aotlon  In  w1kl<A  a  eonDter^lalm  was  pleaded,  being  on  the  calendar  for  trial, 
was  rmmtA,  and  nothing  farther  was  done  bj  etuiar  party  for  amriy  three  years, 
when  driendant  moved  to  ditoilM  ior  want  of  proMontlon.  Flalntifl  thenupoa 
offered  to  oonient  to  restore  the  case  to  the  oalendsr,  and  set  it  down  fortri^  at  the 
next  term,   field,  that  the  motion  to  dismiss  was  properly  denied. 

Appeal  from  special  term,  New  York  county. 

Action  by  Almira  B.  Clare  against  Edward  W.  Crittenden  for  damages  toir 
breach  of  contract.  The  answer  denied  the  damage,  and  set  up  a  counter- 
claim, to  which  a  reply  was  served,  and  the  cause  was  noticed  for  trial 
both  parties  for  the  January  term,  1887.  The  case  was  first  reached  on  the 
day  calendar  for  trial  on  October  7,  1887,  and  was  set  down  for  October  12, 
and  on  that  day  was  marked  "Reserved  generally."  ITothing  further  was 
done  by  either  party  until  July  16,  1890.  On  that  day  defendant  moved  to 
dismiss  tbe  complaint  for  failure  to  prosecute,  on  an  affidavit  setting  forth 
the  above  facts,  and  stating  that  the  cause  was  reserved  for  the  convenience 
of  plaintiff's  attorney.  Plaintiff  filed  an  opposing  affidavit,  stating  that  the 
cause  was  reserved  for  the  convenience  of  both  parties,  and  containing  an 
offer  to  consent  to  an  order  restoring  the  case  to  the  day  calendar,  and  setting 
it  down  for  trial  for  the  first  day  of  the  next  term,  and  thereon  the  motion 
was  denied.   From  the  order  denying  the  motion,  defendant  appeals. 

Argued  before  Yan  Brunt,  F.  J.,  and  Bbadt  and  Daniels.  JJ. 

Charles  F.  MacLeant  for  appellant.   Isaao  S.  Millar,  for  respondent. 

Fbb  GuRiAif .  This  appeal  is  clearly  frlToIons,  and  the  order  af^tealed  from 
•boiUd  be  afflrnwd,  with  $10  ooabs  and  disbursements. 


BxTBBsnA  Bank  «.  Tottbh  e<  oL 
(8ui>r«iM  Oowrt.  GtfmraX  T»nt^  first  DBpartmmit.  Ootebet  M,  MMJ 

SoBKMAnov-rltMnB  or  AooomioiiAnoir  JimoasBa. 

A  note  sreeented  to  plalntUI  bank  for  dlsooont  by  tbe  payee  and  Indonerwasd^ 
ellned  without  a  seoooa  Indorsameot.  The  maker  thereupon  proonred  the  Indorse 
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meat  of  detandMVuid  ratained  the  note  to  the  pwree,  who jprocorefl  it  to  be  d! 
ooantod  br  plstntitfl  and  the  prooeede  credited  to  bunaelt  Hield,  that  kaowledi 
that  defendant  was  an  aoconunodatlon  indoner  wee  acquired  bj  plaintiff  Uirou^  i 
cashier,  and  that  defendant  was  entitled  to  be  subrogated  to  the  benefit  of  ooUa 
eral  deposited  by  the  payee  with  plaintiff,  and  to  its  appUoatloa  to  the  pajmoDt  i 
the  note. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Klverside  Bank  a^nst  William  H.  De  Wolf.  Stephen  H.  Mape 
and  John  Totten.  Plaintifl  appeals  from  the  judgment  of  a  referee  direo 
iog  that  Judgment  be  entered  against  plaintiff  and  in  tsTor  of  defendai 

Totten. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
Mj^idert  A,  Votbttrght  iSmahuU  /.  Mj/en,  of  counsel*)  foi  appellnni 
Bobert  W,  OUbert,  for  respondents. 

Daniels,  J.  The  action  was  commenced  agalnstthe  maker  and  two indorsei 
of  a  promissory  note.  The  maker  and  payee  made  no  derense,  and  judgmei 
was  taken  against  them  by  default.  The  note  was  dated  on  the  Ist  day  ( 
December,  1887.  for  the  sum  of  S3,000,  to  the  order  of  Stephen  H.  Mapes,  an 
became  due  in  three  montlis.  It  was  not  paid  at  the  time  of  its  maturity,  an 
was  then  protested  for  non-payment.  This  note  was  made  to  renew  a  pn 
ceding  note  for  the  same  amount,  made  and  Indorsed  by  the  same  personi 
That  note  was  first  presented  to  the  plaintiff  for  discount  by  the  payee,  but  tfa 
bank  declined  to  receive  it  without  another  Indorser.  That  was  reported  b 
the  payee  to  the  maker,  and  the  latter  thereupon  obtained  the  indorsemen 
upon  it  of  the  defendant.  It  was  then  returned  to  the  payee,  and  he  procure 
it  to  be  discounted  and  the  proceeds  credited  to  himself,  and  lie  then  delivere 
his  check  for  the  same,  with  62,000  more,  to  the  maker,  who  received  tfa 
money  upon  it.  The  maker  and  payee  had  other  dealings  together,  in  th 
cottise  of  which  the  latter  raised  this  money  for  the  former,  but  what  was  th 
precise  condition  of  their  accounts  did  not  appear.  It  was,  however,  prove 
that  the  payee  undertook  to  obtain  the  money  as  he  did  for  the  maker  of  th 
notes.  The  defendai^  rec^ved  'no  consideration  whatever  for  either  of  bi 
indorsements,  nor  was  he  andw  any  obligation  to  make  Uiem,  bat  he  mad 
them  solely  at  the  request  of  the  maker  of  the  notes,  and  be  tliereby  became 
and  incurred  the  obligatloiu  only  of,  an  accommodation  indorser.  Fose  t 
Railroad  Co.,  50  K.  X.  869,  374;  Dunn  v.  Parsotu,  40  Hnn,  77,  79.  And  a 
the  notes  were  each  payable  to  the  order  of  the  defendant  JUbpes.  and  wer 
indorsed  by  him,  he  as  well  as  the  maker  incurred  liability  tcx  their  payment 
antecedently  to  that  of  the  defendant  Tottui,  the  second  indorser.  Sacon  y 
Bumham,  37  N.  Y.  614;  fferrtck  v.  Canaan,  12  Johns.  159;  Phelps  v 
rtteher,  60  N.  T.  69;  CoulUr  t.  Utohmond,  59  N.  T.  478.  And  to  plao 
him  in  that  relaUon  to  the  paper  it  was  unimportant  whether  lie  or  Mape 
first  Indorsed  his  name  upon  it.  That  of  the  defendant  Totten  was  necessa 
riiy  from  the  form  of  the  paper  the  second  indorsement,  rendering  him  liabl 
upon  it  after  the  d^endant  Mapes,  and  information  of  this  fact  and  of  thi 
second  indorsement,  being  Uiat  of  an  accommodation  indorser,  was  acquire) 
by  the  cashier  of  the  bank  from  the  form  given  to  the  transaction  of  th 
business,  for  the  note  was  first  presented  to  him  by  the  payee  and  firs 
Indorser,  for  discount,  and  that  was  declined  without  another  indoEser,  an 
when  that  had  been  obtained,  it  was  returned  again  by  the  same  peraoi 
for  whom  the  discount  was  made,  and  the  money  was  carried  to  his  credit  ii 
his  account  with  the  biuik;  and  these  facts  indicated  that  the  defendant  Tot 
ten  had  not  himself  received  the  note  in  the  course  of  bosiness,  but  bad  in 
dorsed  it  for  the  benefit  of  one  or  both  the  other  pwties  to  it.  By  his  Indorae 
ment  he  became  no  more  than  the  surety  of  boUiUie  maker  lud  the  pay«e,  wb 
was  the  first  indorser,  and  this  fact  was  afterwards  brought  more  dire^-tlv  U 
the  knowledge  of  the  bank  by  a  written  notice  from  Totten  to  that  effect 


Sup.  CL] 


HOLLANDER  V.  HALU 


621 


Before  that  notice  was  served,  and  after  jadgment  had  been  entered  against 
the  milker  and  the  payee,  the  latter  deposited  with  the  bank  the  sam  of  93,000 
as  collateral  secority  for  this  note,  and  the  present  defendant,  hy  a  supple- 
mental as  well  as  an  amended  answer,  clalmecl  to  have  the  benefit  of  this  de- 
posit by  the  application  of  the  amount  as  payment  upon  the  note;  and  that  he 
was  at  liberty  to  do  under  scclion  544.  Code  Civil  Proc.  It  was  also  alleged 
In  support  of  the  right  to  have  this  application  made  of  the  deposit  that  the 
other  parties  to  the  paper  were  insolvent,  and  the  evidence  supported  that  al- 
legation; and  by  the  decision  of  the  referee,  this  application  was  made  of  the 
deposit,  and  no  good  reason  appears  for  questioning  the  cornctness  of  that 
application  of  it.  There  was  no  ground  whatever  for  doubting  the  right  of 
the  bank  to  make  the  application.  The  money  had  been  unqualifiedly  placed 
In  its  possesion,  and  subject  to  its  control,  as  security  for  this  debt,  and  It 
had  not  been  restricted  as  to  the  time  when  it  should  make  the  deposit  avail- 
able by  way  of  actual  payment;  and  neither  the  depositor  nor  any  other  per- 
son denied  the  right  of  the  bank  so  to  use  the  money.  It  was  left  subject  to 
the  control  of  the  bank,  which  was  at  full  liberty  to  apply  it  as  actual  payment 
whenever  it  elected  to  do  that.  The  payee  who  made  the  deposit  reserved  no 
power  to  withdraw  it,  or  to  apply  it  to  any  otherobject,  and  at  no  time  forbid 
this  application.  He  as  well  as  the  maker  of  tlie  note  may  also  very  well  be 
assumed  to  have  assented  to  this  disposition  of  the  money,  for  each  was  sworn 
and  examined  as  a  witness  for  the  plaintiff  on  the  trial  without  suggesting 
any  objection  or  dissent  to  that  application  of  the  deposit.  In  these  impor- 
tant respects  this  case  Is  entirely  difTerent  from  that  otK^oeTUer  v.  Bank,  4 
T.  Supp.  232,  where  the  right  to  apply  the  securities  to  the  exoneration  of 
the  indorser  was  resisted  and  denied,  and  adverse  and  paramount  claims  were 
made  to  them  by  others.  This  case  is  wholly  divested  of  these  features.  The 
bank  had  the  money  as  collateral  to  this  very  debt,  and  an  unrestricted  power 
to  apply  it  at  any  time  to  its  payment;  and  there  was  no  equity  in  its  resist- 
ance to  that  application.  It  was  bound,  on  the  contrary,  to  srield  to  the  claim 
made  by  this  defendant,  which  It  could  at  any  time  have  done  without  em- 
barrassment to  itself  or  injury  to  another.  All  that  was  required  was  the 
change  of  the  collateral  Into  a  credit  of  payment,  as  it  had  almdy  nsed  and 
bad  the  complete  benefit  of  the  monoy  in  its  business;  and  that  it  was  equi- 
tably bound  to  do  for  the  relief  of  this  defendant.  There  was  neither  senw 
nor  justice  in  demanding  or  enforcing  payment  from  him,  when  the  next 
moment  after  making  It  he  could  legally  recover  this  deposit  for  bis  own  re- 
imbnrseraent  from  the  bank.  The  case  just  referred  to  supports  the  defense 
which  was  made  and  allowed,  and  so  in  principle  do  the  oases  of  Fwe  v.  BaU- 
rottd  Co.,  supra;  Wright t.  Atufto, 56  Barb.  13;  ffrowv.  ffarlook,  97 N. T. 81, 
86,  87;  Bank  v.  aWiman,  65  N.  T.  475,  479;  Wilder  v.  SutUrfiiad,  50  How. 
Fr.  886, 400.  The  referee  may  have  characterized  the  use  of  the  monc?  by  ttie 
bank  in  terms  of  too  much  severity,  and  misapprehended  the  particular 
time  when  this  defendant  made  his  indorsements  But  if  he  did,  that  did  not 
render  his  final  decision  incorrect  as  long  as  It  has  been  tally  supported  by 
the  other  facts  proved  by  the  evidence.  Upon  the  undisputed  taxia  the  dis- 
position made  of  the  action  seems  to  be  r^ht,  and  the  judgment  should  be 
affirmed.  All  concur. 


(Supnme  Court,  OoMrai  Term,  fVtt  Department  October  9i,  UOa) 

Wans— BbBTIOB— FUIVILBGB  or  WlTKBBS. 

Del enduit,  who  bad  resided  In  Kew  Tork  unlU  18S8,  In  that  year  establiabed  a 
resideoce  In  Cuba,  and  for  many  years  continued  to  reside  there,  and  afterwarda 
in  other  foreign  conntries.  Having  come  to  New  York  for  the  purpose  of  giving 
teatUnooy  as  a  witneaa  In  an  actioo  pending  there,  a  siunmons  vras  served  on  him. 
iTeld,  that  the  lerTioaabonld  ha  aside,  thongb  be  stUl  olatmsd  to  beaeUlsstt 
Of  New  York. 
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Appeal  from  special  term,  "Sev  York  county. 

Action  hy  John  H.  Hollander  ag^nst  Heniy  C.  Hall.  From  an  order 
setting  aside  the  service  of  the  summons  in  the  action  on  defendant,  plaintUf 
appeals. 

Argoed  before  Vijf  Bbvnt,  F.  J.,  and  Bbadt  and  Danibls,  JJ. 

Robert  J).  Benedict,  for  appellant.   Daly,  Soyt  (ft  JTojton,  {Ckariet  P.  DoZy. 

of  counsel,]  for  respondent 

Daniels,  J.  The  defendant  has  sworn  that  he  went  to  Matanzas,  in  the 
island  of  Cuba,  and  there  established  bis  residence,  and  engaged  in  mercao- 
tile  business,  in  1853,  and  continued  in  that  business  until  1864.  and  tiiat  has 
in  no  way  been  contradicted.  That  deprived  him  of  his  residence  in  this 
state,  and  made  him  a  resident  of  Matanzas.  After  that  be  was  in  the  con- 
sular and  foreign  service  of  the  United  States  until  March,  1889,  and  then  be 
went  to  Managua,  in  Nicaragua,  as  resident  agent  of  a  maritime  canal  com- 
pany, and  still  holds  that  position.  He  did  not,  therefora,  resume  his  residence 
in  the  United  States  after  he  surrendered  it  and  went  into  busineas  in  Ma- 
tanzas, in  1853;  and  bis  answer  to  the  question  whether  he  liad  anjr  residence 
in  the  United  States,  in  which  he  replied.  "Well,  I  can't  say  that  I  have.  I 
have  just  at  present.  Foughkeepsie,  probably," — and  his  further  answer 
that  he  still  claimed  to  be  a  dttzen  of  the  state  of  New  York,  did  not  change 
the  effect  of  this  continued  residence  abroad.  This  Is  especially  so  in  view 
of  the  explanation  given  by  him  that  he  made  that  city  his  head-quarters,  and 
was  there  only  when  he  happened  to  be  within  this  state.  He  came  here  to 
give  bis  testimony  as  a  witness  in  an  action  pending  in  tills  state  at  the  time 
when  he  was  served  with  the  summons  in  this  action,  and  intended  to  depazt 
— as  he  did  again— after  his  dept^ition  was  taken.  As  he  was  not  a  resident 
of  the  state,  but  came  into  it  for  the  purpose  of  giving  his  evidence,  this  serv- 
ice of  the  summons  upon  blm  was  irregular.  It  has  been  the  policy  of  the 
law,  as  it  has  been  administered  by  the  courts  of  this  state,  to  Induce  wit- 
nesses personally  to  attend  here  from  abroad  to  give  their  evidence.  It  is  an 
advantage  to  the  parties  to  legal  controversies,  as  well  as  the  tribunals  charged 
with  the  duty  of  settling  such  controversies;  and  when  a  person  does  attend 
as  such  witness,  he  is  not  liable  to  be  interfered  with  by  the  service  of  le^ 
process  upon  bim.  The  principle  to  that  effect  has  become  so  well  settled  as 
no  longer  to  be  open  to  queetion.  Fritbie  v.  Young,  11  Hun,  474;  Lamkim 
V.  Starhey,  7  Hun.  479;  Merrill  v,  Qeorge»  23  How.  Pr.  332;  Person  v.  Qritr, 
66  N.  Y.  124;  Matthmos  v.  Tufta,  87  N.  Y.  568.  The  defendant  was  entiUed 
to  the  benefit  of  this  principle  when  the  service  of  the  summons  was  made 
upon  him.  It  was  rightly  set  aside,  therefore,  and  the  order  tliould  tw  af- 
firmed with  $10  and  the  disbursements.   All  concur. 


In  r*  Bbzbn's  EsTAm 
In  n  BsraB. 

(Suprvme  Cowt,  Omsral  Term,  F%r»t  DepartmmL  October  94,  ISBOk) 
GtusDUH  UTD  Ward— AppoijmrasT. 

A  mothe^  who  had  been  appointed  and  acted  u  ^ardlan  of  "bar  infant  ehfld, 
under  tbe  father's  will,  died  intestate,  and  thereopon  the  maternal  ffraDdmother 
applied  to  be  appointed  guardian.  It  appeared  that  hIiq  was  living  in  one  of  ths 
iofant's  houses,  bad  but  Uttle  property,  and  boped  to  be  partially  supported  out  of 
tbe  impertr  of  the  Infant  H«mL  that  tbe  surrogate  proparty  i^pouited  a  tnat 
oompany,  as  requested  by  otlier  relatives,  to  be  guardian  of  tba  estate. 

Appeal  from  surrogate's  conrt,  New  York  county. 

Fetition  by  Mary  A.  Beebe,  for  letters  of  guardianship  upon  tbe  estate  at 
Nettie  May  Brien,  an  infant  under  tbe  age  of  14  years.  The  father  of  tbe 
Infant  had  by  his  will  appointed  the  mother  and  another  person  guardians  of 
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the  child,  bat  auob  otbwpenoD  refiued  to  act,  and  the  mother  alone  qualified 
and  acted  as  guardian.  The  mother  having  died,  intestate,  and  the  chUd 
having  no  guardian,  petitioner,  her  maternal  grandmother,  applied  to  be  ap- 
pointed guardian  of  ber  person  and  estate.  A  paternal  aunt  and  other  rela- 
tives filed  objections,  and  requested  the  appointment  of  a  trust  company  as 
guardian  of  the  estate.  The  surrogate  appointed  the  grandmother  guardian 
of  tbe  peiaon,  and  a  trust  companj  guardian  of  the  estate.  From  so  much  of 
the  order  as  i^)poInted  the  trust  oompanj,  tbe  petitioner  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbady  and  Danieu,  JJ. 

J,  George  Ftammer,  for  appellant^  Bang*,  Stdaout  Traoy  it  MaeVeaght 
(iP.  8.  Bang*,  of  counsel,)  for  respondent. 

Tah  Brvmt,  p.  J.  An  examination  of  tbe  papers  seems  to  show  that  the 
action  of  tJie  sarr(^;ate  was  eminently  proper.  Whatever  the  rights  of  the 
petitioner  were  as  guardian,  in  tbe  absence  of  an  appointment,  tbey  ceased 
upon  such  appointment.  The  appellant  aslted  for  the  appointment  of  a  guard- 
ian, and  the  surrogate,  upon  ascertaining  tbe  relations  of  tbe  petitioner  to  the 
property  of  the  infant,  refused  to  appoint  ber.  but  did  appoint  a  trust  com- 
pany. We  see  no  reason  for  interfering  with  this  action.  The  petitioner 
had  Interests  antagonistic  to  those  of  tbe  infunt.  Sbe  was  living  in  one  of 
the  bouses  of  tbe  infant,  bad  but  little  property  of  ber  own,  and  evidently  had 
hopes  of  being  partially  supported  out  of  the  property  of  the  Infant  This 
condition  of  affairs  would  undoubtedly  have  led  to  grave  complications  had 
she  been  appointed  guardian,  which  should  be  avoid^  If  poasihle.  The  order 
■honld  be  afflrmed,  with  410  oosta  and  dlabursemants.  AH  conoar. 


BOSKBKBBT  «.  NtXON. 

(Supreme  Court,  Qmmvi  Term^  Sirwt  AfPormuRt  October  S4, 188a) 

1>  Huntiias  ift^*** 

Bamarks  made  by  the  Judge  to  ooonul,  whldi  he  axpresily  buftmota  the  Jaij  te 
dtar^ard,  are  not  ground  las  reversal  on  appeaL 
t.  DntBomra  Vbbdiot. 

The  only  wttnaM  to  prove  the  case  of  a  daHeodant  was  her  huband  and  agaat. 
who  WM  btteceatsd  in  the  svooess  of  the  defense.  H4ld  that,  althongh  his  testt- 
MHv  was  not  oontradiotad,  the  eonrfc  properly  retoeed  to  direct  a  veralot  for  de- 
fendaiit  thereon. 

Appeal  from  dreult  court,  Kaw  Tork  county. 

Actioo  by  Andrew  Boseberry  agalnat  Eate  M.  H.  Xlzon.   From  a  jodg- 
ment  for  plaintiff  entered  on  a  verdict,  defendant  appeals. 
Argued  btfore  Yam  Brust.  F.  J.,  and  Bbadt  and  Danibu,  JJ. 
E.  BarHettt  for  appellant.  CorwiUu  ^ke,  for  respondent. 

Yah  BBUirr,  P.  J.  This  appellant  claims  a  reversal  of  this  Jndgment  upon 
two  grounds:  Firet,  because  the  court  refused  to  direct  a  verdict;  and,  eeo- 
and,  because  of  some  remarks  which  tbe  court  made  In  submitting  the  case 
to  tbe  jury.  The  last  objection  is  clearly  untenable,  because  the  Judge  ex- 
pressly told  the  jury  to  disregard  what  he  had  said  to  counsel,  and  that  whlofa 
is  objected  to  formed  no  part  of  bis  instructions  to  the  jury. 

The  court  was  right  in  refusing  a  direction.  It  is  undoubtedly  true  that 
the  general  rule  Is  that  wbere  a  witnees  testifies  distinctly  and  positively  to  a 
fact,  and  ia  ancontradicted,  his  testimony  should  be  credited;  but  this  rule  Is 
subject  to  many  qualifications.  One  is  that,  where  a  witness  may  be  biased 
by  his  interest,  the  case  is  one  for  tbe  jury.  Slteood  v.  Telegraph  Co.,  45  N. 
Y.  649.  The  same  principle  has  been  held  in  numerous  other  cases.  This 
-  interest  need  not  necessarily  be  pecuniaiy.  It  may  arise  from  Uie  relation- 
ahlp  of  tbe  witness  to  one  of  the  parties.  The  only  witnees  to  prove  tbe  da- 
lendaat's  case  waa  tbe  husband  and  ayant  of  tlie  defendant  having  an  inter- 
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eet  in  the  sQccess  of  the  defense,  in  fact  a  party  to  it.  The  court  was  bound 
undar  this  condition  of  the  evidence,  to  submit  the  question  to  the  Jury,  lb 
Jadgment  appealed  from  sbonld  he  affirmed,  with  ooats.   All  cowHir. 


(Suprwiw  Court,  Oencral  3'erni,  Firtt  DepartmettL  Ootober  M,  ]8B(L) 

FnsoHiJ.  iHJUBim  iH  Anotbsb  Statk— JvBismonoir. 

The  ooarU  of  New  York  will  not  entertain  edfone  betwem  perties  restdlny  I 
another  etata,  for  penonal  injnriea  leeeiTed  in  that  slate,  nnl—ipeoialreaeeMai 
shown  for  so  doing. 

Motion  for  new  trial  on  exceptions. 

Action  by  Mart:ha  A .  Ferguson  and  Oeorge  A.  Ferguson  against  iSaiy  Isi 
bella  Neilson.  Fiaintiff's  exceptions  were  ordered  to  be  heard  in  the  flnt  ii 
stance  at  the  general  term. 

Argued  before  Vas  Bbuitt,  P.  J.,  and  Bbadt  and  Danibl8,  JJ. 

Piatt  A  Botoergt  {John  M.  Botoer»,  of  rounsel.)  for  the  motion.  £oejl 
tpood  A  Stilt  (/oA»  L.  Hill,  of  counsel.)  opposed. 

VAX  Bbunt,  F.  J.  All  the  parties  to  this  action  were  and  are  residents  c 
the  state  of  Rhode  Island,  and  the  action  fs  brought  for  personal  injuries  sui 
tained  hy  the  plaintiff  through  the  alleged  negUgence  of  the  defendant  i 
Xewport,  B.  I.  Under  these  circumBtances,  the  court  was  naked  to  refuse  t 
entertain  jurisdiction  of  the  action.  The  court  dented  this  request,  and,  a 
though  holding  that  the  parties  were  residents  of  Bhode  Island,  submitted  th 
other  questions  of  fact  to  the  jury,  reserving  the  question  arising  from  tb 
fact  that  both  parties  were  reaidents  of  Bliode  Island  to  be  disposed  of  by  tb 
general  term,  if  there  should  be  a  verdict  for  the  plaintiff.  It  seems  to  fa 
clear  that  the  court  erred  in  denying  the  request  of  the  defendant  to  refuse  t 
proceed  with  the  action.  It  is  the  well-aettled  rule  of  this  state  that,  unlea 
special  reasons  are  shown  to  exist  which  malte  it  necessary  or  proper  to  do  sc 
the  courts  will  not  retain  jurisdiction  of  and  determine  actions  t>i9tween  pai 
ties  residing  In  another  state  for  personal  injuriee  received  In  that  staU 
Burdiek  v.  Freeman,  46  Hun,  138.  and  cases  there  cited.  The  reason  of  tfa 
rule  is  obvious,— because  the  courts  of  this  state  should  not  be  vexed  wit 
litigations  between  aou-residents  over  causes  of  action  arising  outside  of  ou 
own  territorial  limits.  Our  courts  are  not  supported  by  the  people  for  any  sue 
purpose.  As  was  said  in  the  case  of  Robinson  v.  Navigation  Co,,  112  N.  1' 
315, 19  N.  £.  Uep.  625,  every  rule  of  comity  and  natural  justice  and  oonven 
ience  is  satisfied  by  giving  redress  in  our  courts  to  non-reaident  liligani 
when  the  cause  of  action  arose  or  the  subject-matter  of  the  litigation  is  aitn 
ated  within  this  state.  That  the  rule  above  stated  is  the  one  which  hae  ot 
tained  in  this  state  aeema  to  be  conceded  by  the  counsel  for  the  plaintiffs,  fo 
he  aays  that,  although  the  court  might  not  have  been  bound  to  proceed  to  th 
determination  of  the  issues,  it  may  do  so  in  tta  discretion,  and,  this  dlacretlo 
having  been  exercised  In  plaintiff's  favor,  it  ought  not  to  be  OTemiled  on  n 
view.  Upon  the  contrary,  the  record  shows  that  no  discretion  wbalever  wa 
exercised  by  the  court  below,  but  the  question  as  to  whether  this  motio 
ahould  have  been  granted  wee  expressly  reserved  for  the  genenU  term.  Bui 
even  if  the  conn  below  had  exercised  its  jurisdiction,  this  court,  upon  ap 
peal,  had  the  right  to  review  it;  and  if  the  exerdse  tX.  the  discretion  wa 
against  the  settled  policy  of  the  state,  it  would  be  Its  duty  to  reverse  th 
judgment  for  that  cause.  It  already  appears  that  it  Is  against  the  settle 
policy  ot  the  state  to  permit  our  oourto  to  be  used  non-residents  for  the  re 
Jjress  of  personal  injuries  received  In  the  state  of  their  domicile,  anlees  apt 
dal  reasons  are  shown  therefor.  Xone  were  attempted  to  be  shown  In  tb 
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case  at  bar.  The  exceptfona  should  therefore  be  saataincdi  and  the  motion 
tor  new  txkal  gnuited,  with  costs  to  the  defeadaut  to  abide  the  event.  All 
eonenr. 


(^prniw  Court,  Qmeral  Tsnn,  jnnt  DqMrtnwnC  OotSber  M,  UOO.) 
PuAsnro— Ambsdhbitt— Laokbs. 

Plaintiff  In  an  aoOon  tried  before  a  referM,  liavlng  teUed  to  prove  the  aooovnt 
stated  alleged  in  the  complaiDt,  applied  for  leave  to  serve  an  amended  oomplatnt 
alleging  a  oanse  of  action  on  an  account  which  was  barred  by  the  statute  of  lunlta- 
Uons.  Held,  that  plaintiff's  lacbes  and  the  bar  of  the  statate  were  sulfloient 
ffroonds  for  denying  the  amendment,  no  special  olronmstanoea  making  the  refusal 
ukeqnitable  being  shown. 

Appeal  from  special  term,  New  York  coanty. 

Action  by  James  £.  Eggleston  against  Miles  Beach  on  an  account  stated. 
A  motion  by  plaintiff,  pending  the  trial  of  the  cause  before  a  referee»  for 
leave  to  amend  the  complaint,  was  denied.  From  the  order  denying  hia  vox^ 
tion  to  amend,  plaintiff  appeals. 

Argned  before  Van  Bbunt,  F.  J.,  and  Bradt  and  Daniels*  JJ. 

Henry  8.  BennetU  for  appellant.   A.  C.  Brown,  for  respondent. 

Van  Brttht.  F.  J.  The  jilaintiff  brought  his  action  in  November.  1834, 
apOD  an  account  stated.  The  defendant  answered,  denying  the  account 
stated,  and  setting  up  a  counter-claim.  The  case  was  referred,  and  upon  the 
trial  before  the  referee  it  would  appear  that  the  plaintiff  discovered  that  he 
could  not  prove  his  account  stated,  and  thereupon  moved  the  court  to  Iw  al- 
lowed to  serve  an  amended  complaint,  alleging  a  cause  of  action  upon  an  ac- 
count instead  of  an  account  stated.  The  court  below  denied  the  motion  upon 
three  grounds :  Firtt,  that  the  proposed  amendment  substituted  an  entirely 
new  cause  of  action  for  that  set  forth  in  the  complaint;  teeond^  that  the 
plaintiff  was  guilty  of  laches;  and,  third,  that  the  cause  of  action  proposed 
to  be  set  up  by  amendment  is  barred  by  the  statute  of  limitations.  Without 
passing  upon  the  first  ground  of.  deoiiU,  we  think  tliat  a  correct  disposition 
was  made  of  the  motion,  liecause  of  the  laches  of  the  plaintiff,  and  because 
the  statute  of  limitations  had  run  against  the  account  as  such.  It  is  un- 
doubtedly true  that  it  bas  been  decided  that  the  court  has  power  to  deprive  a 
party  of  a  defense  given  by  express  provision  of  law  by  the  Action  of  an 
amendment  of  the  pleadings,  and  that  therefore  the  court  might  order  an 
amendment  in  this  case,  whereby  a  cause  of  action,  Iwrred  by  tlie  statute, 
might  be  inserted  therein.  But,  although  this  power  appears  to  exist,  we 
think  it  ought  to  be  exercised  very  spuringly,  and  only  under  druumstances 
showing  ttut  the  plaintiff  has  pursued  hia  rights  with  diligence,  and  that, 
without  fault  or  neglect  on  his  part,  he  has  been  placed  in  the  dilemma  In 
which  be  finds  himself.  In  the  ease  at  bar.  the  plaintiff  deliberately  declared 
upon  a  certain  cause  of  action,  and  after  going  to  trial  upon  this  cause  of  ac- 
tion, and  apparently  finding  it  impossible  to  prove  it,  he  seeks  after  the  lapse 
of  years  to  avoid  the  statute  of  limitations.  In  respect  to  a  cause  of  action  an- 
terior to  the  one  declared  upon,  by  importing  it  into  this  action,  by  an  amend- 
ment to  the  complaint.  We  do  not  see  in  these  papers  any  ground  for  the 
granting  of  this  extraordinary  relief.  The  defendant  is  entitled  to  the  pro- 
tection of  the  statute  upon  which  he  had  aright  to  rely,  unleas  special  clrcum- 
stancet  are  shown  |«oving  it  to  be  inequitable.  Nothing  of  the  kind  appears 
in  the  case  at  bar.  It  is  tlie  ordinary  case  of  inability  to  prove  a  cause  of  ac- 
tion declared  upon.  We  do  not  see  that  this  fact  alone  would  authorise  the 
court  in  Its  discretion  to  grant  ttie  relief  aaked  fox.  The  order  should  be  af- 
flrmcd,  with  $10  coste  uid  disburaemeots.  All  concur. 
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(iSupreme  Court,  Qeneml  Term,  First  Department.  Ootobsr  M,  1890k) 

BkBAOH  OT  ContiuCT— EXOBSSITB  DAKjiOBB. 

In  an  actloD  to  recover  tb«  par  value  of  2,000  shares  of  atocdc  In  &  corporatioa 
which  plaintiff  was  to  assist  defendant  in  organizing,  the  complalat  alleged  thai 
def^dant  deoUned  to  tnlflU  his  part  of  (he  agrenneBt,  and  Uins  prevented  the 
completion  of  plainUlTs  scheme,  bat  tiiere  wae  no  erkfenoe  aa  to  what  the  ▼ala< 
of  the  shares  would  have  been  if  [dalnUff's  scheme  had  been  carried  tliroufrh,  oi 
whether  Uie  company,  if  formed,  would  have  been  succeufoi.  and  it  appeuvij 
from  plaintiff's  own  testimony  that  if  the  company  had  been  formed  the  sbarei 
would  not  have  exceeded  in  probable  value  GO  per  cent,  of  their  par  vsine.  Heid. 
that  a  verdict  for  the  full  amoaot  claimed  was  properly  set  a^do  aa  exoeaBlT& 

Appeal  from  circuit  court.  New  York  county. 

Action  by  William  T.  Pitt  against  Charles  Kellogg.  There  was  a  verdid 
for  plaintiff  for  $200,000.  From  an  order  of  tbe  trial  Judge,  setting  it  aaidi 
as  excessive,  the  plaintiff  appeals. 

Argued  before  Yah  Brukt,  P.  J.,  and  Beady  and  Dahzslb,  J  J. 

Horaee  Beoovt  Jr*,  for  a^peUant.   George  S.  Fletehert  for  respoodenk 

Daniels,  J.  The  plaintiff  brought  this  action  to  recover  tbe  valne  ol 
2,000  shares  of  stock  in  a  company  to  be  created  under  the  laws  of  the  stati 
of  Maryland,  for  tbe  manufacture  of  steel  tubing,  pipes,  columns,  boilw- 
flues,  shelves,  and  other  articles.  Tbe  defendant  tiad  obtained  patents  whicli 
It  was  claimed  secured  to  him  certain  inventions  for  manufacturing  seam 
leas  steel  tubing,  pipes,  columns,  and  other  articles;  and  it  was  cinimed  ot 
behalf  of  the  plaintiff  that  he  liad  been  employed  by  the  defendant  to  obtaii 
cash  subscriptions,  amounting  to  the  sum  of  9200,000,  to  the  stock  of  a  com- 
pany for  manufoctnring  and  dealing  in  tbe  Inventions;  that  the  company  wai 
to  be  formed  under  tbe  laws  of  the  state  of  Maryland;  that  its  capital  shouU 
amount  to  the  sum  of  92,000,000,  divided  into  20,000  shares  of  the  par  valw 
of  $100  each,  and  for  obtaining  these  subscriptions  that  the  plaintiff  abouU 
receive  2,000  shares  of  the  stock  of  the  company.  It  was  claimed  in  hia  be 
half  that  he  hadksucceeded  in  obtaining  persona  who  were  willing  to  tab 
the  stock  to  the  amount  of  9200,000  in  tbe  company,  provided  the  addition 
of  a  patent  then  understood  to  Iiave  been,  but  which  had  not  In  bust  t>een, 
issued  to  William  H.  Appleton  should  be  added  to  those  represented  to  bt 
owned  by  the  defendant;  and  that  the  defendant  afterwards  declined  to  fiU- 
fill  tbe  agreement  upon  bis  part,  and  for  that  reason  the  company  was  no< 
formed,  and  the  stock  was  not  taken  by  the  persona  who  had  been  procured 
through  tbe  plaintiff's  instrumentality  to  receive  and  pay  for  it.  The  eri 
dence  which  he  himself  gave  as  a  witness  upon  the  trial  directly  tended  U 
sustain  the  truth  of  these  allegations.  But  his  statements  were  denied  bj 
tbe  defendant,  and  other  evidence  was  given  In  his  behalf  tending  to  eatab 
lisb  the  fact  that  no  definite  agreement  or  understanding  bad  been  reachec 
with  either  of  tbe  persons  expected  to  subscribe  for  and  take  tbe  stock  thai 
they  would  receive  or  pay  for  tbe  shares  which  were  to  be  sold.  The  cast 
was  submitted  to  the  Jury  upon  the  testimony  in  this  manner  secured,  am 
from  correspondence  and  documents  produced  and  proved  during  the  ptog 
ress  of  the  trial.  They  found  a  verdict  in  favor  of  tbe  plaintiff  for  the  son 
of  9200,000,  which  was  tbe  par  valne  of  tbe  2,000  shares  the  plaintiff  dalmet 
he  bad  become  entitled  to  receive,  and  the  court,  on  motion,  set  aside  th) 
verdict  on  the  ground  that  it  was  against  tbe  evidence,  and  also  for  an  ex 
cessive  amount  of  damages.  Wbetber  the  preponderance  of  tbe  evidence  li 
favor  of  the  defendant  was  so  great  as  to  justify  the  order  it  Is  not  oecesear] 
to  decide,  for  there  was  no  evidence  produced  before  the  jury  which  justiflet 
the  rendition  of  so  large  a  verdict  in  favor  of  the  plaintiff. 

What  tbe  value  of  the  sliaies  of  stock  would  have  been  if  they  had  beei 
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delivered  to  the  plaintiff  under  the  agreement  alleged  to  have  been  made  was 
neither  directly  nor  Indirectly  proved  upon  the  trial;  and  whether  the  com- 
pany, if  it  had  been  formed  on  the  tiasis  which  had  been  proposed  for  its 
creaUoD,  wonld  have  been  successful  or  not,  was  neither  proved  nor  reason- 
ably well  indicated  by  anything  which  transpired.  It  was.  however,  proved 
that  of  the  patents  issued  to  the  defendant  himself  but  one  of  them  was  con- 
sidered to  be  of  any  Taiae;  and  the  snccess  of  the  undertaking,  if  it  had  been 
cairicd  into  effect  and  proved  to  be  successful,  seems  to  have  depended  more 
Qpon  the  invention  of  William  H.  Appletoo  than  upon  either  one  of  the  pat- 
ents issued  to  the  defendant.  In  the  disposition  of  the  case  the  jury  must 
have  assumed  that  the  shares  would  have  been  worth  their  par  value,  but 
the  evidence  was  far  from  warranting  such  a  presumption,  for  it- appeared 
further  to  be  the  understanding  between  these  parties  that  the  stock  at  the 
time,  if  the  company  had  been  formed  and  It  had  l)een  Issaed,  would  not 
have  exceeded  in  probable  valne  the  sum  of  950  a  share.  This  fact  was  dis- 
closed by  the  evidence  of  the  plaintiff  himself,  for  he  testified  that  the  pw- 
Bons  from  whom  the  subscriptions  for  the  20,000  shares  were  expected  to  be 
obtained  would  receive  by  way  of  bonus  2,000  additional  shares  for  purehas- 
ing  and  paying  for  their  stock  at  par;  and  the  correspondence  and  docu- 
ments read  tend  directly  to  confirm  this  as  the  estimated  value  of  the  shares. 
In  the  letter  of  the  defendant,  dated  the  IStb  of  September,  i886,  the  plain- 
tiff was  informed  by  the  defendant:  "If  yon  wish  to  raise  one  hundred  thou- 
sand dollars  on  sale  of  stock  at  flfty,  and  do  It  before  it  is  done  by  others, 
we  will  glreyon  one  hundred  thousand  in  stock  as  a  bonus."  And:  "If  the 
officers  of  the  B.  &  0.  B.  R.  Co.  will  take  one  hundred  thousand  of  the  stock 
you  are  to  place  at  Afty,  we  will  locate  our  works  on  line  of  their  road.** 
And  it  was  further  stated  in  what  seems  to  have  been  a  circular  to  the  sub- 
scribers of  the  stock  of  the  company,  or  the  persons  who  should  become  sub- 
scribers, that  "all  stock  subscribed  for  shiUl  be  subscribed  for  at  par,  and 
each  subscriber  shall  receive  one  share  of  stock  for  and  in  addition  to  each 
share  sabscribed  for  on  suhaorlptlon  list."  And  the  same  thing  was  repeated 
tn  the  receipt  of  the  plaintiff,  dated  the  30th  of  April,  1887,  which  was  shortly 
before  the  eertlflcats  for  the  formation  of  the  company  was  signed  by  tliese 
two  parties  and  William  H.  Appleton,  for  he  there  repeats:  "I  am  to  pro- 
cure subscriptions  for  two  thousand  shares  of  the  treasury  stock  of  the  Kel- 
k^g  Seamless  Tube  Company,  and  tm  each  share  subscribed  I  am  to  give 
each  subscriber,  when  his  stock  is  paid  up  in  full,  an  amount  of  Mr.  Ke^ 
logg*s  stock  equal  to  the  amount  of  treasury  stock  which  he  subscribes  and 
pays  for."  This  evidence  was  in  no  manner  contradicted  in  any  form  dur- 
ti^  the  progress  of  the  trial,  and  so  far  as  It  affected  the  value  which  should 
be  placed  upon  the  stock,  if  the  company  had  been  formed  as  it  was  proposed 
it  should  be,  places  that  valuation  at  a  sum  no  greater  than  that  of  50  per 
cent,  of  the  par  value  of  the  shares.  After  the  alleged  failure  to  fulQll  the 
terms  of  the  agreement  relied  upon  by  the  plaintiff,  a  company  was  formed 
for  the  same  object  In  the  state  of  Massachusetts,  upon  a  capital  of  84,000,- 
000.  and  the  same  limit  was  placed  upon  the  sales  of  the  stock  of  that  com- 
pany. Mr.  Appleton  was  Interrogated  as  to  the  actual  value  of  that  stock, 
and  testified  that  he  considered  it  to  be  of  value,  and  that  he  would  not  sell 
his  stock  in  that  company  for  less  than  50  cents  on  the  dollar.  But  this  evi- 
dence had  very  little,  if  anything,  to  do  with  the  issue  in  this  case,  for  the 
inquiry  here  was  as  to  the  probable  value  of  the  shnres  to  be  received  by  the 
plaintiff  if  the  company  had  been  formed  under  the  laws  of  Maryland  hav- 
ing a  capital  of  82,000,000.  As  the  case  whs  presented  to  the  jury  they  could 
not  with  any  reasonable  degree  of  certainty  say  that  the  valne  of  the  shares 
which  the  plaintiff  expected  to  receive  would  li^ve  exceeded  the  snm  of  50 
p«r  cent,  of  their  par  value.  There  was  no  such  probability  of  that  as  a  jury 
has  been  permitted  to  aet  upon  by  what  was  held  in  Wakeman  t.  Month 
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facturing  Co.,  101  N.  T.  205.  4  N.  E.  Rep.  264,  and  tbe  verdict  for  a  largo 
amount  was  consequently  without  any  support  from  the  evidence;  and  il 
was  for  that  reaBon*  if  for  no  other,  the  duty  of  the  court  to  set  it  aside 
Toung  r.  2>avU,  80  N.  Y.  134;  Maeg  t.  Whea«r,  Id.  231.  237;  HotighJUrl 
T.  Pretident,  eto.,  92  N.  T.  219;  Jh  LawOette  t.  WendU  11  Hun,  432.  Tlu 
order  which  was  made  was  well  supported  by  the  defldeni^  In  the  evidanoc 
upon  which  the  jury  acted,  and  it  should  be  affirmed,  with  costs. 

7ah  BBT7ITT,  P.  J.  I  concur  in  the  result.  Tbe  verdict  was  graesly  tat 
eeestve,  and  I  do  not  think  that  there  was  any  avldanoe  except  of  (ba  inoel 
■peeahitiTe  kind  of  the  valaa  <tf  the  stock. 

Bbadt,  Jm  concurs. 


AOEERHAN  9t  Ol,  «.  ASTOBtA  VeNEEB  MiLLS  ft  LUHBEB  GO. 

(Suvrerm  Court,  Qmgral  Term,  Flrat  Department.  October  34, 1800.) 

Ommu.0T9— F»uroaiiAMa>— Waivik. 

By  ooDtraotA  is  writing,  defend»nt  sold  to  jplaiattffs  lumber  at  a  certain  prioe, 
a  D.  LonlSTille,  Ey. "  After  part  of  it  had  been  delivered  and  paid  for,  alBUfree- 
ments  arose  between  the  parties,  plaintiffs  clalmlnff  a  credit  of  10  days  after  deUv' 
err,  and  aUe^ing  an  aadentaBdmg  to  that  effect,  while  detendaDt  Inalated  that  th« 
pnoa  was  pliable  on  aUi^niE  the  lambar  at  LouIavUle,  and  refused  to  deliver  aa- 
less  cash  was  paid  there.  Flaintiffi  oontinned  to  negotiate  with  defendant  for  fur- 
ther deliveries,  which  they  did  not  obtain.  In  an  aotion  for  breach  of  the  contracts, 
plainUSs'  testimony  was  that  they  claimed  a  credit  only  for  the  time  required  for 
lighterage  and  inspection,  which  would  he  aboat  10  days,  bnt  defendant's  evidence 
tended  to  prove  a  requirement  of  an  absolute  credit  of  10  days.  The  jury  found  for 
defendant.  Held  that,  if  plaintiffs  bad  a  right  of  aotion  for  defendant's  refusal  to 
deliver  without  oash  payment,  It  hadbeen  waived  by  their  subsequent  negotiations; 
and,  as  the  contracts  gave  them  no  tight  to  an  absolute  oredit,  without  which,  as 
the  jury  found,  they  were  not  willing  to  receive  the  lunber,  the  judgmsot  fbr  de- 
fendant should  be  affirmed. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Jolin  £.  Ackerman  and  John  F.  Rodman  against  the  Astoria 
Yeneer  Mills  &  Lumber  Company  for  breach  of  oontracts  for  the  sale  and  de- 
livery of  lumtwr  by  defendant  to  plaintiffs.  At  tbe  trial  before  a  jury,  no 
exceptions  were  taken  by  plaintifls.  The  verdict  was  for  defendant.  From 
the  judgment  entered  thereon,  plaintlfito  appeal. 

Argued  before  Van  Brunt.  F.  J.,  and  Bsadt  and  Daniels,  JJ. 

Swing  A  Southard  and  Bm  X.  FainhUd,  for  iv>peIlantB.  Foatar  4 
Stepfum,  {Georgi  W,  8tepJtetu,  of  oounsei, )  for  respondent. 

Daniels,  J,  The  object  of  this  action  was  the  recovery  of  damages  for  the 
non-performance  of  two  contracts  for  the  delivery  of  walnut  lumber  by  the 
defendant  to  tbe  plaintiffs.  The  contracts  were  in  writing,  and  they  were 
made  in  the  year  1887.  The  first  of  these  contracts  is  In  tbe  following  words 
and  figures:  "New  York,  June  27.  1887, 

"We  have  this  day  sold  to  J.  £.  Ackerman  &  Go.  the  following  shipping 
walnut  for  delivery  at  any  time  or  times  during  the  next  stz  months,  the  ship* 
ments  to  be  commenced  as  soon  as  possible  after  this  date,  in  any  quantities, 
the  price  to  be  <90  per  thousand  feet,  less  2%,  t.  o.  b.  LonisvlUe.  Ky.: 


20,000  -  2  " 

5.000  •*  2*  - 

15.000  -  8  • 

16,000  "  4  • 


50,000  feet,  1  Inch, 
20,000    "    li  " 

An     AnA  Mm  n*  u 


10  inches  and  oTcr 
wide;  12  feet  and 
ap  long. 


125.000 


*A«IOBLL  YbNSBB  IblJd  ft  tiXniBBE  Oo. 

**W.  H.  Whjjaks,  Manager." 
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The  second  euialsted  of  a  proposal  made  by  ttie  defendant  to  the  plalntUIi 
on  the  28tb  of  September.  1887,  fur  the  sale  of  170.000  feet  of  walnutlumber, 
to  be  dellTMed*  on  or  before  the  let  of  April,  1888.  for  the  prlciv  therein 
nenUoned,  and  on  terms  in  other  respects  similar  to  those  oontalned'in  the 
fint  agreement.  This  proposal  was  accepted  in  writing  on  the  following  day 
by  the  pltdntifls,  but  none  of  the  lumber  mentioned  In  it  woe  at  any  time  de- 
livered to  the  plaintiffs.  After  the  making  of  the  first  contract,  three  eon- 
elgnmeota  of  the  lumber  mentioned  in  it  were  made  by  the  defendant  to  the 
plaintiffs,  and  paid  for  by  the  latter.  The  consignments  included  about 
86.000  feet,  the  last  having  been  made  on  the  18th  of  November,  1887,  leaving 
mDch  the  larger  part  of  the  contruct  unperformed.  It  was  alleg«l  by  the 
plaintifte  that  the  defendant  bad  refused  to  procevd  further  in  the  p^ormance 
of  either  contract,  and  hud  thereby  become  liable  in  damages  to  the  plaintiffs. 
To  support  this  allegation,  evidence  was  given  showing  disagreements  to  have 
arisen  tntween  tlw  parties  concerning  their  rights  and  obligations  under  the 
agreements,  but  mure  especially  relating  to  the  perfurmance  of  the  first  one 
that  was  made.  The  claim  was  advanced  by  the  plaintiffs  that  they  were 
entitled  to.  and  tliat  there  bad  been  an  understanding  that  they  should  have, 
10  days  after  the  delivery  of  the  lumber  at  the  city  of  Kew  York  to  pay  the 
price  of  each  consignment  delivered.  This  was  denied  by  the  defendant, 
whose  agents  insisted  that  the  price  of  each  consignment  became  payable  at 
the  yard,  or  as  soon  as  it  was  laden  apoo  the  cars,  at  the  city  of  Louisville. 
Precisely  when  this  position  was  first  taken  by  the  derendant  was  not  sliown 
by  the  evidence,  but  it  surely  appeared  as  early  as  the  letter  of  the  5tb  of 
liovember.  1887.  was  received  by  the  plaintiffs,  for  in  that  letter  it  wss  stated 
by  the  writer,  wlio  subscribed  himself  the  manager  j>ro  tern,  at  thedefendant. 
that  he  had  consulted  with  Mr.  WiUiaras,  who  was  the  general  manager  of 
the  company,  and  was  informed  by  blm  "that,  when  the  contract  was  made, 
it  was  understood  to  be  spot  cash."  And  in  a  letter  written  to  the  plainliffs 
ou  the  9th  of  the  same  month,  and  subscribed  by  Mr.  Willhims,  this  passage 
is  oontained:  "As  I  told  Mr.  Ackerman  at  the  time  he  visited  us  that  tliere 
was  some  slight  feeling  on  the  part  of  the  company  as  regards  payments,  it  Is 
useless  for  you  to  argue  this  matter  with  them,  as  I  know  of  my  own  knowl- 
edge that  they  will  insist  on  payment  in  yard  at  Louisville."  Neither  letter 
contained  a  diiect  ref  iisal  to  deliver  without  payment  being  first  made  at 
Louisville,  wliile  both  evinced  that  to  he  clearly  the  final  design.  And  as  no 
date  has  been  given  to  the  interview  at  the  branch  oflQce  between  Mr.  Will- 
iams and  Mr.  Bodamor,  one  of  the  plaintiffs.  It  is  reasonably  to  be  inferred 
that  it  took  place  after  these  letters ;  for  in  that  interview  still  more  pmitlve 
ground  was  taken  as  to  this  claim  than  had  been  disclosed  in  the  lett^^  At 
that  time.  Mr.  Williams  testified:  "I  positively  refused  to  deliver  them  an- 
other inch  of  goods  without  the  cash  was  paid  In  Louisville,  under  any  cir- 
cumstances." And,  if  this  had  been  accepted  as  final  and  decisive  by  the 
plaintiffs,  it  would  liave  supported  their  action  for  dnmages,  provided  the 
contracts  should  be  construed  lu  entitle  the  defendant  to  payment  only  after 
the  consignment  arrived  at  New  York,  and  was  there  examined  and  accepted 
by  the  plaintiffs.  But  they  did  not  act  upon  it  as  a  termination  or  breach 
of  the  defendant's  obligations  under  the  contracts.  They  continued,  on  the 
contrary,  to  deal  with  the  agents  of  the  defendant  for  the  further  delivery  of 
lumber  on  their  own  terms,  to  which  there  was  a  refusal  to  accede  on  the  part 
of  the  defendant.  At  the  time  of  this  refusal,  the  same  witness  continued 
his  testimony  by  adding  that,  "They  simply  wanted  to  get  the  goods,  and  I 
notified  them  again  to  go  down  to  Louisville.  There  was  some  eighty  thou- 
sand feet  ready  there. "  And  at  the  same  time  he  stated  that  there  was  a 
car-load  at  New  York  which  this  partner  wanted  delivered,  and  wanted  10 
days  on  it.  But  the  witness  refused  to  deliver  It,  and  said  that  he  was  going 
to  keep  it  till  paid  for.  And  this  condition  of  the  affairs  ot  the  parties  seems 
v.llN.Y.B.no.9 — 84 


590 


tmw  YOBK  flDpFLnram,  roL  11. 


[8ap.0t 


to  biive  ocntlnaied  until  a  later  and  flnal  interview  took  place  betwaen  th 
same  partner  and  Mr.  Bodman,  wbo  was  the  defendant's  agent  or  broker,  a 
the  city  of  New  York.  His  teetimooy  was  tliat  this  was  probably  60,  or  pel 
hape  30,  days  after  tlie  last  delivery,  which  would  make  the  time  about  th 
18th  of  December,  1887.  or  of  January.  1888.  His  evidence  waa  that  at  tha 
time  Mr.  Bodman  said  "be  would  not  accept  any  more  unless  he  had  ten  day^ 
credit  on  it  after  ita  delivery  in  New  York."  And  "I  said  I  declined  to  g 
<m  with  that  contract,  my  share  of  It,"  which  seems  to  have  terminated  tii 
interview.  After  that  the  platntlfrB.  by  letter  of  the  22d  of  March,  188^ 
made  further  overtures  and  proposals  after,  as  It  was  stated,  an  interviei 
with  Mr.  Williams,  in  which  they  wrote  that  they  wanted  the  lumber  badly 
and  "would  be  perfectly  willing  to  make  any  reasonable  compromise  tlia 
might  be  mutually  satisfactory,  whereby  a  later  date  might  be  named  fur  th 
completion  of  the  same.  That  we  are  ready  and  willing  to  receive  and  pa; 
for  the  lumber  within  ten  days  after  arrival  and  inspection  here,  and  tbat  i 
a  compromise  date  was  agreed  upon,  we  would  receive  the  lumber  as  fast  a 
desirable."  Bat  no  action  was  taken  on  tliis  letter  resulting  in  any  cbang 
of  the  situation.  And  this  letter,  as  well  as  the  evidence  of  Mr.  Bodman 
confirms  the  probability  tbat  the  plaintiffs  did  insist  on  this  creditof  lOdaya 
He  testified  that  It  was  to  include  no  more  than  the  time  required  for  lightei 
age  and  inspection  of  the  lumber,  which  would  consume  about  that  period 
But  the  defendant's  evidence  tended  to  prove  the  requirement  to  be  fur  an  ah 
solute  credit  of  10  days,  irrespective  of  these  acts,  and  after  the  delivery  8boul< 
become  complete.  Who  was  right  in  this  disagreement  it  was  for  the  jary  b 
decide,  and  they  determined  the  scale  in  favor  of  tlie  defendant,  thereby  find 
ing  that  the  plaintiffs  were  not  willing  to  receive  the  lumber  without  a  credi 
for  the  price  of  a  fixed  period  of  10  days  after  its  delivery.  Neither  contrac 
gave  them  the  right  to  tbat  credit,  and  the  refusal  to  receive  the  lumber  otfa 
erwise  was  a  refusal  to  perform;  and,  as  the  plaintiffs  did  hot  elect  to  stan< 
upon  the  preceding  refusal  of  the  defendant  to  send  the  lumber  forward,  with 
out  the  payment  of  its  price  at  Louisville,  but  continued  to  deal  and  negotiat 
with  the  agents  of  the  defcindaut  for  a  different  adjustment  of  their  dlflerenoei 
and  maintained  the  contracts  as  still  subsisting,  invoking  performance  on  tbei 
own  understanding  of  them,  they  lost  their  right  to  complain  of  this  prior  re 
f  usal  of  the  defendant's  managers  and  agent  as  a  ground  for  damages  in  tb 
action.  They  elected  to  temporize  and  negotiate,  rathw  than  assert  a  matnrei 
right  of  action,  and  thereby  waived  that  technical  right,  and  for  that  the; 
were  defeated  at  the  trial.  There  are  no  exceptions  ih  the  esse  to  support  th 
appeals,  but  they  depend  altogether  on  tlie  action  of  the  jury  upon  the  evi 
dence.  That  action  is  austained  by  the  facts  the  jury  must  have  found  wex 
proved,  and  the  judgment  and  order  should  be  affirmed.   All  conoor. 


(Supreme  Court.  C^eneral  Term,  Firat  Department.  October  34, 1800.) 

KixcuTOBB  AND  A]}xniiBTBi.Toii»~ALLowjjraa  ov  Ounu. 

On  petition  for  payment  of  judgments  leoovered  against  a  decedent  In  his  fife 
time,  the  answer  of  the  adminlBtratrix  denied  that  the  estate  waa  Indebted  to  pf 
tttioner,  and  denied  the  validity  of  his  claim ;  and  italleged  that  the  notes  on  yrtiti 
the  Judgments  were  recovered  by  default  were  sivea  aa  oollataral  seonrlty,  sod  tiia) 
on  a  part  of  other  collateral  security  given  by  toe  Intestate  for  the  same  pretendc 
debt,  petitioner  had  realized  by  sale  thereof  a  large  sum,  for  whloh  he  had  not  ac 
oonated,  and  whloh  was  applioable  to  the  Claim,  if  any  existed.  Held,  that  tb 
claim  was  '•donbtful, '  within  Code  Civil  Froa  H.  Y.  t  "HS.  snbd.  1.  requirtoK  tb 
snrrogate  to  dismiss  such  a  petition  on  the  fllinc  of  a  verified  answer  "aatUng  fort) 
facts  whloh  show  that  it  is  doubifnl  whether  toB  p^tioner'B  olalm  is  valid  and  lii 
gal.  and  denying  ita  validity  or  l^iality. " 

Appeal  £rom  uungate'g  court,  New  York  oonnty. 


In  re  Lyman's  Estate. 


Siip.Ct] 


FetlUon  by  the  Stuyvemikt  Safe-Depoait  Company  for  a  decroe  of  the  sumK 
gate  for  p^ment  oat  of  the  estate  ot  Samuel  Lymaa.  deoMsed,  of  two  Jndg- 
menti  recoverKl  against  Lyman  In  hia  life-time  byone  De  Forest  Fox. and  by 
him  assigned  to  the  petlUoner.  The  administratrix  of  the  estate  of  Lyman 
Oled  a  vertaed  answer  to  the  petition.  Code  Civil  Froc.  S.  Y.  g  2718,  pro- 
vides thatt  upon  the  presentation  of  sucli  a  petitloui  "the  decree  must  dismiss 
the  pe^on,  without  prejudice  to  an  action  or  an  accounting,  in  behalf  of  the 
petittoner,  •  «  *  where  the  executor  or  administrator  Qlee  a  written  an- 
swer, duly  verified,  setting  forth  facta  which  show  that  it  Is  donbtf  ul  whether 
the  petltioner'a  claim  is  valid  and  legal,  and  denying  its  validity  w  legality, 
ahsolntaly,  or  upon  iufiumatlon  and  belief."  From  a  decree  dismissing  the 
petition,  the  petitioner  appeals. 

Argued  before  Tan  Bbunt,  P.  J.,  and  Brady  and  Dahiels,  JJ. 

Charlea  S.  MUler,  for  appellant.  Saokett  A  Bmnett,  {Benry  Woodward 
SwhetU  of  counsel,)  for  respondent. 

Bbadt,  J.  The  appelhint,  the  Stuy  vesant  Safe-Deposit  -Company,  a  cred- 
itor of  Samuel  Lyman,  deceased,  presented  a  petition  tu  the  surrogate  of  this 
county,  asking  him  to  direct  the  administratrix  to  pay  two  judgments  ob- 
tained against  the  intestate  during  his  life  by  one  De  Forest  Fox,  nnd  by  him 
assigned  to  the  petitioner.  Ho  depute  arises  as  to  tlie  sufficiency  of  the  peti- 
tion, and  the  appellant  rests  the  appeal  chiefly  upon  the  proposition  that  tbfr 
learned  surrogate  denied  the  prayer  of  tlie  petition  upon  the  ground  that  the 
petitioner,  being  the  assignee  of  the  claim,  bad  uo  stundiDg  In  court.  The 
order  appealed  from,  however,  does  not  so  proclaim,  and  the  denial  is  not 
predioated  on  any  pajticuiar  ground  expressed  therein.  The  opinion  of  the 
learned  surrogate  it  is  true  gives  the  reason  relied  upon  by  the  appellant,  but 
the  court,  as  now  settled  by  the  decisions  of  the  court  of  last  resort,  cannot  be- 
controlled  in  that  regard  by  anything  in  the  opiolon.  The  record  must  show 
the  alleged  grievance.  If  the  order  assailed  was  correctly  made,  ther^ore,. 
for  any  ronson,  it  must  be  affirmed.  When  an  application  like  that  presented, 
to  the  surrogate  is  opposed,  it  is  only  necessary,  to  oust  the  surrogate  of  juris- 
diction, to  show  the  asserted  claim  to  be  doubtful,  alleging  the  facts  relatlng- 
tbereto,  and  to  deny  iU  vaUdity.  Lambert  v.  Cr^ft,  98  H.  Y.  347.  The  ad- 
ministratrix complied  with  these  requirements.  Ttie  first  paragraph  of  her 
answer  Is  as  follows:  "(1)  This  respondent  denies  that  tht?  estate  of  said  de- 
cedent Is  indebted  to  said  petitioner  in  the  amounts  named  In  said  petition,  or 
in  any  amount  whatever,  and  denies  the  validity  and  legality  of  said  claim. " 
And  the  fourth  paragraph  is  in  these  words:  "(4)  That  said  notes  mentioned 
In  the  said  complaints,  of  whlcli  copies  ttre  hereto  annexed,  were  gi  ven  as  collat- 
eral security  for  the  payment  of  the  pretended  d3,000  indebtedness  of  said  de- 
cedent to  said  petitioner;  that,  as  additional  collateral  security  therefor,  the 
said  decedent  also  gave  to  said  petitioner  certain  stocks  and  other  securities 
of  a  market  value  equal  to  or  greats  than  the  amount  of  said  pretended  In- 
debtfdness  of  $3,000;  that  a  portion  of  said  securities  was,  prior  to  January 
1,  1883,  sold  by  the  petitioner  for  not  less  than  $2,445,  fur  which  the  peti- 
tioner never  accounted  to  said  decedent,  but  which  was  applicable  to  the  pay- 
ment of  said  claim,  if  any  such  existed."  It  is  entirely  nnnecessary  to  con- 
sider in  detail  the  varions  provisions  of  the  Code  regulating  a  proceeding  kin- 
dred to  this,  inasmuch  as  they  have  been  sufficiently  considered  and  construed 
in  the  case  of  Lambert  v.  Cft^,  already  mentioned,  and  the  result  stated  as 
herein  set  forth.  The  petition  was  properly  disposed  of  in  the  court  below 
for  these  reasons,  and  the  order  appealed  from  uurold  be  i^llziiied«  with  $10- 
costs  and  disbursements.   All  coneur* 
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Thboop  v.  Hatch  Lithoobaphio  Co. 


(Supranw  Court,  Qeneral  Term,  First  Department-   October  34, 189Q.) 
CosFcnunon— Omons— BieBTs  a.oi.in8t  Coufamt. 

Uoderl  Uer.  St.  K.  T.  a  18,  tit,  1, 1 4,  forbiddiu?  a  corporation  or  Its  offlcen, 
when  it  has  refased  payment  of  Its  debts,  **to  assigrn  or  transfer  any  of  the  prop^ 
erty  or  cboses  in  actios  of  such  company  to  any  ofBcer  or  stockholder  of  snob  com 
pany,  directly  or  indirectly  for  the  payment  of  any  debt, "  a  trustee  of  suoh  a  cor- 
porataon  cannot,  as  a  creditor,  maintain  an  attachment  against  its  property,  even 
tbougli  be  has  not  been  active  as  a  trustee,  and  his  oo-trustees  have  conapired  to 
defraud  blm  and  other  creditors.  Following  Klngaley  T.  Bank,  81  Hon,  Sw. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Enos  T.  Throop  against  the  Hatch  Utbographie  Company. 
From  an  order  vacatinga  warrant  of  attauhmenl  obtained  by  plaintiff  against 
defendant's  property.  plaintitC  appeals.  Bev.  St.  N.  Y.  pt  1,  o.  18.  Ut.  4.  §  4, 
(Tolame  2,  7th  £d.,  p.  1534.)  provides  as  follows:  "WbeneTer  any  incorpo- 
rated company  shall  have  refused  the  payment  of  any  of  Its  notes,  or  other 
evidence  ot  debt,  In  specie,  or  lawful  money  of  the  United  States,  It  shall  not 
be  lawful  fur  such  company,  or  any  of  Its  olllcers.  to  assign  or  transfer  any  ot 
the  property  or  choses  in  action  of  tfuch  company  to  any  officer  or  stockholder 
of  Bucb  company,  directly  or  indirectly  for  the  payment  of  any  debt;  and  it 
shall  not  be  lawful  to  make  any  transfer  or  assignment  in  contemplation  of 
the  insulvency  of  such  company,  to  any  person  or  persons  wliatever;  and 
every  such  transfer  and  assignment  to  such  officer,  stockholder,  or  other  per- 
son, or  In  trust  for  them  or  their  benefit,  shall  be  utterly  void.** 
Argued  before  Van  Brunt,  P.  J.,  acd  Bradt  and  D.aniels,  JJ, 
Page  dt  Taftt  for  ^)pellant.  /.  H,  Hogan  and  H.  F.  Latorenoe,  for  re- 
spondent. 

Van  Brunt,  P.  J.  The  plaintiff  was  a  trustee  and  stoi-khotder  of  the  de- 
fendant company,  which,  for  many  months  prior  to  the  application  for  the  at- 
tachment in  question,  was  hopelessly  insolvent,  and,  being  a  creditor  of  t)ie 
corporation,  (wmmenced  tliis  action,  and  obtained  an  attachment  against  the 
defendant  upon  the  ground  that  it  had  unlawfully  assigned,  disposed  of,  and 
secreted  its  property,  and  was  about  to  unlawfully  assign,  dispose  of,  and  se- 
crete its  property,  with  intent  to  defraud  its  creditors.  A  motion  was  made 
to  vacate  this  attachuieiit  upon  the  ground  that  the  plaintiff,  being  a  stock- 
holder and  trustee  of  the  company,  could  not  secure  a  preference  over  the 
other  creditors  in  the  payment  of  bis  debt;  which  motion  being  granted,  from 
the  order  thereupon  entered  tliis  appeal  is  talten. 

The  question  involved  in  this  appeal  was  clearly  decided  in  Ktngsley  v. 
Sank,  31  Hun,  829.  It  is  urged  that  the  language  of  the  court  in  that  case 
was  mure  sweeping  than  was  necessaiy  to  dispose  of  the  questions  there  in- 
volved, and  that  it  cannot  be  regarded  as  controlling  the  decision  herein,  be- 
cause Biggs  was  a  director  and  stockholder,  and  presumably  an  active  one, 
and  that  it  did  not  appear  that  he  had  any  opposition  in  the  board  of  direct- 
ors, and  that  no  defense  was  interposed  to  his  suit,  and  judgment  was  en- 
tered by  default.  In  the  case  at  bar,  it  is  claimed  that  the  plaintiff  was  not 
an  active  trustee,  and  had  no  influence  with  the  other  trustees;  that  three 
months  before  he  obtained  his  attachment  he  urged  his  co-trustees  to  take 
steps  to  put  the  company  in  the  hands  of  a  receiver;  that  during  this  time  he 
did  nothing  to  secure  his  debt,  and  In  the  mean  time  the  other  trustees  were 
conspiring  to  defraud  him  and  the  ether  creditors,  the  company  being  at  the 
time  entirely  insolvent,  having  refused  the  payment  of  its  debts;  and  finally, 
the  plaintiff  having  brought  suit  and  obtained  his  attachment,  the  truste>-3 
put  in  an  answer,  although  they  allowed  all  other  suits  to  go  by  default. 
The  claim  of  the  counsel  therefore  seems  to  be  that,  because  a  trustee  is  not 
acUve  in  the  management  of  the  oompaar.  thejefore  the  diBabilities  altacli- 
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!ng  to  bis  office  do  not  prcTall,  and  also,  because  his  co-trnstees  are  commit- 
ting  fnnds  npon  the  creditors  in  violation  ol  tlie  provisions  of  the  statute, 
ttiat  tbe  statnte  becomea  inoperative  as  to  him.  We  fail  to  see  that  this  con- 
dition of  affairs  makes  any  difference  between  the  position  of  the  plaintiff  in 
this  action,  and  tbe  plaintiff  in  the  case  cited.  Thai  the  mere  fact  of  acqiit- 
escenoe  upon  tbe  part  of  directors  in  allowing  judgments  to  be  taken  by  de- 
faolt  is  not  a  fraud  under  tlie  statnte  is  distinctly  determined  by  tbe  court  of 
appeals  In  the  case  of  Vamum  v.  HaH,  119  N.  Y.  101.  23  N.  E.  Rep.  183. 
Tlie  disability  to  seize  upon  the  itssets  of  a  corix)r<ition  attaches  upon  the  of- 
fice of  trustees  or  officers  ■>f  the  corporation;  and.  while  an  officer  may  bring 
bis  action  agxinst  the  corporation  for  the  purpose  of  securing  an  equttl  di- 
vision of  the  assets  among  the  creditors  of  the  corporation,  he  cannot  use  any 
judgment  obtained  by  him  In  stich  an  action  for  the  purpose  of  obtaining  a 
preference  In  the  payment  of  his  own  debt.  The  courts  have  construed  the 
provisions  of  the  statute  according  to  the  intention  of  the  legislature,  and  not 
according  to  its  strict  language.  It  seems  to  have  been  tbe  intention  of  the 
legislature  to  prevent  persons  occMipylng  confidential  relations  towards  cor- 
porations from  either  directly  or  indirectly  profiting  by  the  information 
which  they  may  have  acquired  because  of  their  relation  to  the  corporation, 
and  which' information  they  could  use  to  the  detriment  of  the  general  cred- 
itors of  tbe  corporation.  Therefore,  it  lias  been  provided  that,  where  a  cor- 
poration is  Insolvent,  an  officer  of  snch  corporation  shall  be  unable  to  take 
any  of  tbe  property  of  the  corporation  to  pay  his  particular  debt.  The  mal- 
feasance of  his  co-trustees  does  not  remove  the  disability  under  which  he 
rested  because  of  being  a  trustee,  nor  does  it  repeal  tbe  stotute;  and,  what- 
ever hartlships  the  plaintiff  may  have  been  compelled  to  submit  to,  they  af- 
ford  no  ground  for  the  violation  of  the  salutary  rule  which  has  so  long  pn- 
valied.   Tbe  order  should  be  affirmed,  with  costs.   All  concur. 


(9u|»«nM  Oourt*  General  Tenn,  Fifth  Department.  Ootober  88, 18S0.) 
L  InomATroa— Caxoblutioit  ov  Pouot— Rbinsurjihob. 

A  fire  intaranoa  policy  stipulated  that  it  oould  be  terminated  oa  flvedajrt*  notioe. 
Snob  a  notioe  was  given  by  the  company,  and  on  tbe  same  cUty  the  premlseB  were 
rainaared  with  defendant.  On  tbe  evenuiff  of  that  day  a  lou  occarred.  Held,  that 
Insorw  had  tiks  right  to  aooept  the  oaaoauation  the  moment  of  aervloe  of  notion 
and  to  effect  rebisnranoe. 

t,  8aJU — AOTHOSITT  OT  AOBHT. 

An  inanraace  firm  which  eflected  the  Inaorances  had  the  right  so  to  do  if  the  first 
policy  was  oanoeled,  provided  the  agent  of  tbe  insarer  was  authorised  to  obtain  ta- 
Miranoe  to  the  amount  In  qnestlon. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Louise  A.  Springer  against  tbe  Anglo-Nevada  Assurance  Corpo- 
ration. There  was  a  verdict  for  plaintiff,  and  from  the  judgment  entered 
thereon  defendant  appeals. 

Argued  before  i>wioHr»  P.  J.,  and  Maoohbbr  and  Oorlbtt,  JJ. 

Truman  C.  WhiU,  tor  appellant.  Arthur  W,  Hixth.ma.n^  for  reapondeni. 

OOBLBTT,  J.  The  plaintiff  was  the  owner  of  a  livery  stable  on  Porter  ave- 
nue, in  the  city  of  Buffalo,  including  its  contents.  In  the  latter  part  of  the 
year  1887,  or  tt»  oommencement  of  1BP8,  her  husband  was  her  agent,  and 
nude  an  axranganeDt  with  Joseph  Berlin  to  insure  the  stable  and  contents, 
and  GfmUaDe  It*  for  tbe  8umoft9,000.  In  pursuance  of  this  arrangement 
the  iaauranoe  firm  of  C.  B.  Armatrong  &  Co.  effecteil  insurances  in  various 
companies  fbr  that  amonnt.  One  of  the  poUeles.  for  81,000,  was  in  tbe  Mer. 
chanta'  Insurance  Company  of  Newark,  N.  J.  Tlierf  was  a  provision  in  that 
pott^  to  the  effect  that  it  oouid  be  terminated  on  five  dajs*  notice.   Such  a 


SranoEB  v.  Anqlo-Nstada  Absdb.  Gobp. 


HEW  TOBX  8DFFZ.EUEHT,  TOl.  11. 


[8np.Ct 


■w>tlce  was  served  about  the  10th  day  of  Jalj.  1888,  hy  North  &  y«d4«r,  th4 
-ageota  for  the  Merchants',  upon  C.  B.  Armstrong  &  Co.  The  lattet  ownpan  j 
-immediatelj  took  steps  to  insure  tn  another  company,  and  keep  the  amouni 
•up  to  VSiOOO,  and  finally  made  an  arrangement  with  the  defendant,  the  sub- 
stance of  which  was  that  it  would  take  the  risk.  This  agreement  was  con- 
Bummated  about  6  o'clock  on  the  evening  of  the  lOtfa  of  July.  1888,  reserving 
■the  right  of  rejectlpn  if  required  by  examination  in  the  morning.  A  policy 
was  written,  wtiich  on  its  face  took  effect  at  the  time  of  the  agreement,  bul 
was  not  delivered.  In  the  course  of  the  night  the  stable  and  its  contents  wen 
-consumed  by  Are.  A  trial  was  had  at  the  Erie  circuit  before  Justice  Dan- 
iels and  a  jury  on  the  13tb  day  of  February,  1890,  which  resulted  in  a  ver 
-diet  for  the  plaintiff.  The  trial  resolved  itself  into  two  contentions:  one  wai 
■as  to  whether  there  was  a  contract  made  between  ilr.  Woodworth  and  the  rep 
resentative  of  C.  B.  Armstrong  &  Co.,  on  the  evening  of  July  10th.  to  taki 
the  risk  npon  the  plaintifTs  property  until  the  next  day,  and  the  other  whethei 
that  took  the  place  of  the  Merchanta*  policy.  Both  of  these  questions  were 
submitted  to  the  jury  by  the'trlal  justice,  which  found  for  the  plaintiff.  The 
plaintiff's  husband  was  a  witness  on  the  trial.  He  testified  to  the  original 
contract  of  insurance  for  ^,000.  tuid  its  continuance.  As  polidee  for  that 
amount  were  effected  and  continued,  or  sought  to  be,  it  may  he  assumed  thai 
the  contract  was  substantially  as  testified  to  by  him.  On  this  point  there 
seems  to  be  no  controversy,  as  the  evidence  tended  to  show  that  the  defend- 
ant made  the  contract  alleged.  But  it  is  seriously  urged  on  the  part  of  ttie 
learned  counsel  for  the  appeUant  that  the  insurance  in  the  Merchants'  re- 
mained in  full  force  until  five  days  after  the  service  of  notice,  and  that  tliere- 
fore  a  reinsurance  in  the  company  of  the  defendant  could  not  be  legally  ef- 
fected until  the  expiration  of  that  time.  This  would  be  ao  if  by  contract 
between  the  parties  a  cancellation  could  not  be  effected  until  five  days  after 
the  service  of  notice.  But  it  is  manifest  that  this  was  for  the  benefit  of  the 
insured.  If  the  company  could  terminate  the  policy  at  its  option,  the  insured 
might  be  without  protection  by  way  of  reinsurance.  But  the  insured  un- 
questionably had  the  right  to  accept  the  cancellation  the  moment  of  service 
of  notice.  The  evidence  tended  to  show  that  such  was  the  case  here,  for  bei 
agents  at  once  sought  to  effect  a  reinsurance,  which,  it  Is  claimed,  they  ac- 
complished. This  amounted  to  a  waiver  on  the  part  of  the  insured  of  the 
full  time,  and  the  defendant  is  in  no  position  to  urge  the  want  of  expiration 
of  tlte  time  of  notice  it  it  made  the  contract  all^^.  This  qneBtion,  there 
fore,  was  properly  submitted  to  the  jury  by  the  trial  justice. 

It  is  a  familiar  rule  that  an  agreement  to  continue  an  insurance  Is  valid, 
and  that  a  recovery  may  he  had  before  the  issuance  of  the  policy  or  the  puy^ 
ment  of  premium.  Post  v.  Ijisuranee  6^o.,43  Barb.  851:  RocfctneU  v.  Insur- 
ance Co.,  4  Abb.  Fr.  179;  Zipman  v.  Insurance  Co.,  1  N.  T.  Supp.  'SHi. 
At  the  close  of  the  evidence  the  trial  justice  fully  charged  the  jury  upon  all 
the  questions  litigated  upon  the  trial.  The  only  exception  taken  by  the  d» 
fendant  to  the  charge  was  as  follows:  "The  defendant's  counsel  excepted  to 
that  portion  of  the  charge  in  which  it  was  charged  that  Armstrong  &  Co. 
would  have  the  right  to  make  the  insurance  with  the  defendant  if  the  jur; 
And  the  Merchants'  Insurance  was  canceled,  provided  Berlin  was  authorized 
to  obtain  and  maintain  insurance  on  the  plaintiff's  property  to  the  amount  of 
$9,000."  It  will  t>e  noticed  that  there  is  no  exception  baaed  upon  the  theory 
tliat  there  was  not  evidence  warranting  the  cha^e  of  the  trial  jnsUce.  but  the 
exception  proceeded  upon  the  assumption  that  as  matter  erf  law  the  charge  in 
that  respect  was  erroneous  without  regard  to  the  evidence.  It  la  very  cleai 
that  ia  this  aspect  the  exception  baa  no  foundation  to  real  upon.  The  trial 
justice  properly  disposed  of  the  requests  to  charge.  It  is  not  necessary  to  ex- 
amine each  in  detail.  The  learned  counsel  for  the  ai^idlant  argues  that 
there  could  be  no  recovery  under  the  pleadings,  beeaoM  no  ptriiey  was  actu- 
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tiij  lasmd.  and  that  proof  of  a  oontraot  to  Insure  Wat  notequfTalaitt  to  a  pol- 
icy. The  theory  of  the  cases  Is  that  a  contract  to  insure  is  equivalent  to  the 
actaal  issuing  of  the  policy^;  but  no  objection  was  made  to  the  agreement  oa 
the  trial  bj  the  defendant,  nor  was  the  defect  of  the  pleadings  made  the  basis 
of  the  motion  for  a  nonsuit.  If  a  specific  objection  had  been  taken*  or  the  at- 
tention of  the  court  called  to  the  point,  the  defect,  if  aoT.  might  hare  been 
remedied  by  amendment;  but  no  such  point  as  Is  now  urged,  having  been 
taken  on  the  trial,  it  cannot  be  suocessfuUy  urged  on  appeal*  There  seem  to 
have  been  no  substantial  errors  oo  the  trial  requiring  a  zeversal,  and  the 
jndgme^  must  be  alflnned.  All  concur. 


Allen  «t  a2. «.  Allbn  §t  al. 

(j9upremc  Court,  Oeneml  Tmnit  Vlrst  Department.  October  M,  1890.) 

DaoomtT— Exi.iinri.Tio:r  of  Books  uro  Papbbs. 

in  an  action  for  the  ooDversloD  of  seonrltles  ptirobased  and  held  hj  defeudanta 
tat  plaintiffs'  testatrix,  in  her  life-time,  an  order  permlttiDg  plaintiffs  to  Inspect 
and  take  copies  of  all  books  of  accoant  of  defendants  from  the  tune  they  oommenoed 
bosineaa  is  too  broad,  and  will  be  restricted  to  suofa  books  as  contained  Mtries  re- 
latiug  to  defendants'  dealings  with  testatrix,  or  to  the  seouritias  from  any  eooroe 
xeeelved  for  her,  and  the  disposition  thereof. 

At^al  from  special  tonn.  Kew  York  county, 

Acuon  by  Franklin  Allen  and  others,  as  executors,  etc.,  against  ^rry  Al- 
len and  GbarlflS  B.  Stead>  Defendant  Allen  appeals  fnua  an  order  directing 
him,  within  five  daj-a,  to  pmnit  plaintiff,  their  attorneys  and  clerks,  to  in- 
spect and  take  copies  of  all  books  of  aoconnt  of  the  defendants,  in  his  poase*- 
sion  or  under  his  control,  from  the  time  his  Arm  commenced  to  do  busineaa, 
in  1876,  aad  to  deposit  such  books  in  the  office  of  the  defeadants'  attorn^ 
antll  the  trial  of  thia  action  tor  snch  inspection. 

Ajgued  before  Van  Bbvht,  F.  J.,  and  B&adt  and  Danibls,  JJ. 

Donahue,  HTneoombe  S  CardUao,  {John  8.  JDavenportt  of  counsel,)  for  ap- 
pellants. Ai£2«r,  Biillman  A  Hubbard,  {John  Notman,  of  counsel,)  for  le- 
spondentB. 

Dahxblb.  J.  The  plalntifta,  who  are  the  executors  of  the  estate  of  Ethe- 
linda  V.  Allen,  are  prosecuting  this  action  in  recover  the  value  of  her  secnri- 
tles  in  the  bands  of  tbe  defendants,  and  alleged  to  bave  be«i  wron^nlly  con^ 
verted  by  them.  The  defendant  Allen  has  served  an  answer  to  the  complaints 
Tbe  aammona  and  complaint  were  served  cm  tbe  defendant  Stead  on  the  27th 
of  Hanb,  1880 ;  but  he  has  not  answered,  and  whether  he  Is  in  default  or  not 
does  not  af^Mir.  The  aeetrrittes,  for  the  value  of  which  the  action  is  prose- 
cuted, are  alleged  to  have  been  delivered  to,  purchased  through,  and  left  with, 
the  defendants,  as  the  agents  of  the  testatrix,  to  be  held  and  retained  for  her. 
What  these  securitiee  were  or  are  tbe  plaintiffs  are  without  knowledge,  but 
in  their  petition,  verified  by  one  of  them,  they  stnto  thiit  tbe  defendants  kept 
hodkB  of  account,  tbe  entries  in  which  will  disclose  tbe  securities  and  their 
dispoettion;  and  from  the  business  in  which  they  were  engaged  during  the 
period  in  controversy  it  may  be  presumed  that  this  statement  has  been  correctly 
made,  and  bj  the  petition  of  the  pluintiffs  they  applied  for  a  deposit  and  dis- 
covery of  these  books  and  entries.  A  multitude  of  objections  have  been  taken 
to  their  application,  which  do  not  deserve  any  special  attention,  for  it  is  suf- 
ficient to  sustain  the  order  so  far  as  It  includes  the  books  containing  the  en- 
tries relating  to  this  business  that  the  defendants  were  employed  and  acted 
in  the  capacity  of  the  defendants'  agents,  and  as  such  kept  an  account  of 
her  dealings  with  them,  and  of  tbe  disposition  of  her  securities  with  which 
they  were  intrusted.  Their  relations  were  confidential,  and  the  executors 
are  entitled  to  obtain  from  these  books,  so  far  as  they  may  supply  it,  the  is^ 
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formation  which  will  enable  them  to  present  and  vindicate  her  rights,  am] 
that  informatton  is  necessary  to  meet  the  issues  formed  hj  the  answer  of  one 
of  these  defendants.  They  have  so  far  an  interest  In  these  boolts,  and  are  en- 
titled to  appeal  to  them  for  such  assistance  as  tliey  will  afford  In  the  disiKisi- 
tion  of  this  controversy.  Manley  v.  Bonnel,  11  Abb.  N.  G.  123;  Duf 
T.  Hutchinson,  19  Wkly.  Dig.  20.  To  obtain  tlie  order  the  petition  sub- 
stantially complied  with  all  that  has  been  required  by  section  8U6  of  the  Code 
of  Civil  Procedure,  and  rules  15-17  of  the  Gkneral  Rules  <tf  Practice,  and  were 
entitled  to  sucli  relief  hs  was  adapted  to  the  case  made  by  them.  Bat  the  or- 
der was  much  too  broad.  It  should  not  luiTe  included  all  the  books  in  the  de- 
fendants' business  from  its  commencement  in  1875,  but  It  should  have  been 
restricted  to  such  books  as  contained  entries  relating  to  their  deHllngs  with 
the  testatrix,  or  to  the  securities  from  any  source  received  for  her,  and  the 
disposition  of  those  securities.  Beyond  that  the  executors  had  no  right  to 
consult,  and  no  interest  in,  the  defendants'  books;  but  to  that  extent  they 
were  entitled  to  Inspect  and  examine  them,  and  to  make  extracts  from  them. 
The  defendant  Stead  swore  that  these  books  had  passed  out  of  liis  posseesiun, 
and  into  that  of  the  defendant  Allen,  and  he  was  required  to  produce  and  de- 
posit the  books,  and  that  he  should  be  directed  to  do,  for  ttieir  production  an  I 
examination  only  at  the  time  of  the  trial  would  be  wholly  Inadequate  to  meet 
the  necessities  of  the  action.  A  complete  examination  before  the  trial  is 
what  the  justice  of  the  controversy  requires,  and  so  far  as  that  has  been  pn.>- 
vided  Iiy  tlie  order  it  should  be  sustained,  but  so  far  as  the  order  exceeds  thiit 
limit  it  shonld  be  reversed.  To  at  cumplish  these  ends  the  order  should  be 
modified  by  requiring  all  such  books  to  be  deposited  for  the  inspection  of  the 
plnintiffs  and  their  attorneys  or  any  competent  person  selected  by  them  to  in- 
spect and  examine  them,  who  shall  be  at  liberty  to  make  extracts  therefrom 
of  any  and  all  entries  relating  to  the  dealings  of  the  testatrix  with  the  defend- 
ants, or  to  any  securities  received  by  them  from  any  source  for  Iter,  or  to  tlie 
disposition  of  any  or  either  of  those  securities,  and,  as  thus  modified,  the  or- 
der should  be  affirmed,  with  flU  costs  and  the  diabursementa.  to  abide  the  re- 
sult of  this  action.  All  concur. 


(Supreme  Court,  Omeral  Term,  Ftnt  DepartmmL  October  84, 1800.) 

1.  PiUDisa — Bill  ow  Pabtioulahs. 

Where  the  oomidaliit  in  an  action  for  the  wrongful  oonranloa  of  woultlM  pur- 
ohued  and  held  by  detendants  for  phdottlPa  testatrix  In  her  life-tlma  omtaiDB  do 
desoriptioD  of  the  seonrlttes,  or  of  their  nataxe  or  amount,  a  bill  of  partlaulars  la 

properly  ordered. 


An  objection  by  plalntUfa  that  the  books  of  defendsnU  oontatned  an  aooonnt  of 
the  wonrltieB  was  nnaTailina  where  the  complaint  did  not  charge  thecoaTarsion  ^ 
all  iSi9  leouritles  mentioned  in  the  hooks. 


Plaintiffs  being  ezecatora,  and  not  shown  to  possess  the  information  to  make  out 
the  bill  of  particulars,  the  order  therefor  woau  be  conditiwul  upon  dafandanta' 
prodndng  uielr  books  for  the  Inspection  of  plalntUb. 

Appeal  from  special  term,  Kew  York  oonnty. 

Afltion  by  Franklin  Allen  and  others,  as  executm,  eta,  against  ObarloB  M. 
Stead,  impleaded  with  Hany  Allen.  Defendant  Stead  appoda  tsom  mo  order 
directing  the  serrice  of  a  bill  of  particulars. 

Argued  before  Yan  Brunt,  P.  J.,  and  Brast  and  Daniels,  JJ. 

Sutler,  Btiltman  <6  Hnbbard,  (/oAn  irotman,  of  counsel,)  for  .appellant. 
JHllawag,  Davenport  A  Leede,  (/oAn  8,  Davenport,  of  oounMl,)  tot  ZMpond- 
cota. 


Allbn  et  al.  «.  Stead  et  oL 


a.  SuiB. 


8.  Sahb. 
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Daniels,  J.  The  plalntUb  in  fhlB  aetlon  are  ttw  exeouton  of  the  fiststeof 

Etbelinda  V,  Allen,  deceased.  Their  action  fs  for  the  wrongfal  conTerBlon 
by  the  defendants  of  seenritles  pnrchiued  and  held  by  them  for  her  daring  her 
llfe-tlme.  Their  cnmphti  nt  has  been  framed  In  the  most  general  language,  con- 
tidnlnK  nodescrlption  of  thesecurltleSfOrof  thdrnntareoramount.  Thede- 
fendantbad  no  information  from  it  bywhich  he  could  onderstand  what  claim 
would  be  made  against  him,  or  what  be  might  be  expected  to  meet  qpon  the  triaU 
A  demand  In  writing  ww  made  of  a  large  number  of  secnriUea  from  tbe  de- 
fendantSf  before  the  suit  was  commenced,  but  the  action  was  not  limited  to 
these  or  any  other  particular  securities.  It  was  therefore  a  proper  case  for  a 
bill  of  particulars,  for  ln«o  other  way  could  tlie  defendant  be  informed  of  the 
chafes  he  would  be  expected  to  meet.  An  account  of  these  seouilties  Is 
stated  to  be  contained  in  the  books  of  the  defendants,  but  as  there  has  been  no 
designation  of  them  in  the  complaint  that  account  will  not  ufFord  the  defend- 
ants the  means  of  knowing  wliat  items  contained  in  it  will  form  the  subject 
of  tbe  action.  If  tbe  complaint  had  charged  the  wrongful  conversion  of  all 
the  Becurities  mentioned  In  the  books  of  tbe  defendants,  that  would  have  In- 
formed them  of  tbe  particulars  of  the  plaintiffs'  demand.  But  ithas  notdone 
that,  nor  has  it  connected  the  subject  of  the  action  with  any  special  entries 
contained  in  tbe  books,  and  the  defendant  is  entitled  to  something  more  defi- 
nite than  has  been  stated  to  place  him  in  a  position  where  he  will  be  intelli- 
gently able  to  contest  the  action;  and  that  Information  can  only  be  now  sup- 
plied by  a  bill  of  particulars.  }iut  the  plaintiffs  are  executors  of  this  estate, 
and  are  shown  not  to  possess  the  information  from  which  the  bill  can  be  m»de. 
They  have  no  personal  knowledge  of  the  dealings  between  the  testatrix  and 
the  defendants,  who  acted  as  her  agents  and  brokers.  But  the  defendants  are 
stateil  to  have  kept  books  In  which  these  dealings  were  entered,  and  from 
which  alone  the  information  can  be  obtained  for  making  the  bill  of  particu- 
lars. That  their  books  rontaln  these  accounts  has  not  been  denied,  and  while 
tbe  plaintiffs  should  plainly  partlcolarize  the  securities  they  intend  to  claim 
damages  for  upon  tbe  trial  the  order  for  thein  to  do  that  should  be  conditional 
that  the  defendants  should  produce  their  books,  so  that  the  Informutiun  will 
be  obtained  from  them  by  which  the  plaintiffs  will  be  able  to  make  out  their 
bill  of  particulars.  In  no  other  way  can  that  be  done,  and  the  order,  fortliat 
reason,  should  be  so  modified  as  to  require  the  bill  of  particulars  to  be  served 
within  60  days  after  tbe  books  of  the  defendants,  containing  entries  relating 
to  their  dealings  with  tbe  testatrix,  shall  be  produced  and  deposited  subject  to 
the  inspection  and  examination  of  the  plaintiffs*  attorneys,  or  some  competent 
person  to  be  selected  by  them  or  by  the  plaintiffs  for  that  purpose,  who  shall 
be  permitted  to  make  extracts  of  such  entries  therefrom.  The  deposit  of  the 
books  should  be  made  within  20  days  after  notice  of  the  order  to  be  entered 
upon  this  decision;  and  as  that  seems  to  have  received  the  approval  of  the 
plaintiffs*  attorneys,  the  books  should  be  so  deposited  in  the  office  of  the  de- 
fendants' attorney.  If,  however,  that  shall  for  any  reason  be  unsatisfactory, 
then  other  and  further  directions  as  to  the  place  of  the  deposit  will  be  given 
on  tlie  settlement  of  tbe  order,  which  will  be  upon  notice.  Should  the  defend- 
ants fail  to  produce  and  deposit  such  hooks,  and  permit  such  inspection  and 
examination,  then  the  order  should  be  reversed,  with  $10  costs  and  the  dls- 
boTSements,  and  the  motion  denied.  But  in  case  of  their  production  and  de- 
posit, and  permission  to  the  plaintiffs'  attorneys,  or  the  person  selected  by 
them,  or  the  plaintiffs,  to  Inspect  and  examine  such  entries,  and  take  copies 
of  the  same^  then  tbe  order  as  modified  should  be  afflrmed«  without  costs  of 
the  appeal.  All  concur. 
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ST^TIONAL  FaKK  BAUX  OF  NkW  TOBK  v.  STKXLB  ft  JOHVBOH  MAStnt'o  O 

Oupwne  Court,  General  Term,  Firtt  I>ej>artment  October  34,  lS9a) 

1.  VoLflnrautT  Fatxiiit— NoTB  QntnnxD  bt  Kibtakb. 

A  note  drawn  In  fxvor  at  and  held  by  defendants,  and  payable  at  td^tUTa  baa] 
was  arroDeously  oertlfled  by  plalntUTs  paying  teller.  Immediate  atwa  were  take 
to  avoid  payment  of  the  note,  but  th^y  were  ineffectnal,  owing  to  tM  InaMUlTi 
discover  the  holder.  This  was  Dot  done  no  til  tke  note  bad  been  retoroed  to  plali 
tut,  and  the  prooeeda  paid  over  to  defandanta.  Heldt  that  plalntlfl  could  retxm 
bacuE  ttas  amoaat  of  the  note  from  defendants  as  money  paid  under  a  mlAtake,  evt 
though  its  teller  was  guilty  of  negligence;  and  It  was  immaterial  that  on  previoi 
oooauons  paper  of  the  drawera  bad  Men  eertlfled  witboat  raf  eraDoe  to  the  atete  < 
their  aoooont,  It  appearing  that  this  had  only  beeo  daae  with  the  direotaatboril 
9t  pliUntilPa  ofltowa. 

%.  a&iiB. 

The  note  had  been  stven  for  goods  mannfactared  by  defendants,  who  propost 
to  prove  that  the  eoods  were  delivered  to  the  drawers  apon  tiielr  repreeentatioi 
that  they  were  able  to  pay  for  them.  SM,  that  the  eiolnsloB  of  this  teatimcn 
oould  not  have  luored  defeodanta,  for  If  It  had  been  received  tt  would  have  eetal 
liahad  no  change  In  the  relations  between  them  and  the  drawers  after  oertlflcatk 
of  the  nota 
t.  Bjlmb. 

It  waa  also  proposed  to  be  proved  that  statements  were  made  by  the  dim  were  i 
defendants*  agent  when  the  note  became  due,  oouoemlng  their  abili^  to  pay  i 

Seld  that,  wnile  proof  might  properly  have  been  received.  Its  ercluslon  con] 
not  have  prejndiced  defenaanta,  there  being  nothing  to  show  that  the  del] 
caused  by  the  oertifloation  had  deprived  them  of  ^eir  ability  to  take  prooeedini 
for  the  ocAleotlon  of  their  debt,  or  tbat  defandanta  would  bavo  baeo  auB  to  ooUe 
the  note  by  any  proceedlnga  thay  oonld  bave  token. 
^  BarusAL  or  Nbw  Tbial— Kxcaprioir. 

An  reception  to  the  ref  nsal  to  order  a  new  trial  la  nnav^llng  where  no  order 
entered  tiiwn  the  deoialon. 

^peal  from  circuit  eoart,  New  York  county. 

Actioo  «D  a  note  hy  tbo  2f  ational  I^k  Bank  of  Kew  Ytak  uidnst  tho  Sted 
A  JobuBon  Muafactuxing  Compaio^.  Judgment  for  plaintiC  and  d«t«ndai 
■Itpeala. 

ifartton  Jfile$,  for  appellant.  Barloto  d  Weimore,  for  respondent. 

Danieu,  J.  The  verdict  was  directed  for  tbe  amount  held  to  have  bee 
paid  by  mistake  by  the  plaintiff  upon  a  promissory  note  made  by  Mitcbel 
Vance  &  Co..  on  tbe  14tb  of  April.  1887.  for  the  sum  of  9£j,281.ti3,  to  the  oi 
der  of  tbe  defendant,  and  due  In  four  months  after  Its  date.  The  note  ws 
given  for  goods  whidi  tbe  defendant  bad  sold  to  Mitchell,  Vance  &  Co. ,  and  o 
the  18th  day  of  August,  1887,  it  was  presented  to  and  certified  by  tbe  asslstan 
paying  teller  of  the  plaintiff.  After  its  certification,  which  was  at  the  ii 
Btwce  of  the  defendant,  tbe  note  was  transferred  to  tbe  Tradesmen's  37atioDi 
Bank  for  the  l>eaefit  of  and  credited  to  the  defendant;  and,  on  the  day  follon 
ing,  tbe  note  was  paidttirough  the  clearing-bouse,  and  the  proceeds  receive 
by  tbe  Tradesmen's  National  Bank,  and  that  bank  paid  over  these  proceeds  t 
the  defendant.  At  the  time  when  the  note  was  certified,  tlie  makers  had  o 
deposit  with  the  plaintiff  no  more  than  the  sum  of  $146.66;  and  theassistaa 
teller,  who  certified  the  note,  testified  that  he  did  so  in  the  l>elief  that  the  at 
count  of  Mitchell,  Vance  &  Co.  with  tbe  plaintiff  was  sufllcient  to  permit  tb 
certification  of  tbia  note.  When  that  was  discovered  not  to  be  tbe  fact,  in 
formation  was  sent  to  Mitchell,  Vance  &  Co.,  and  they  notified  the  defendan 
by  letter,  mailed  about  6  o'clock  in  tbe  afternoon  of  tbe  ISth  of  August.  1S8V 
that  tbe  certification  of  the  note  arose  out  of  an  error  on  the  part  of  the  bank 
and  on  the  next  day  a  letter  was  written  and  mailed  by  the  assistant  casbie 
of  the  bank  to  the  defendant,  again  apprising  it  of  the  error  In  the  eertlflca 
tion  of  the  m^.  and  demanding  tbe  repayment  of  the  money  which  had  beei 
advanced  upon  it  in  the  course  of  the  clearing-house  settlements.  This  wa 
not  repaid,  and  the  action  of  ttie  plaintiff  was  brought  for  tbe  recovery  of  thi 
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amoimt,  and  «t  the  close  of  the  proofs  a  vecdlet  was  directed  in  &Tor  of  the 
plalntifC  for  the  arooant  which  it  was  held  it  was  entitled  to  recover.  Ko 
ooQtroveray  appears  to  have  arisen  concerning  the  amoant  the  plfuntifl  waa  en- 
titled to  reoover,  if  it  was  entitled  to  maintain  the  action  at  all. 

After  the  verdiet  was  directed,  the  defendant  moved  for  a  new  trial,  which 
was  denied,  and  an  exception  taken  to  the  denial;  but  no  order  appears  to 
have  been  entered  upon  this  decision.  Xone  certainly  Is  contained  in  the 
case,  and  whether  there  were  any  grounds  for  the  motion  cannot  be  now  con- 
aldered,  for  it  haa  bo  long  been  held  that  an  exception  to  the  refusal  to  order 
a  new  trial  Is  so  entirety  inoperative  as  to  dispense  even  with  the  citation  of 
authorities  on  that  subject.  The  case  oonsequently  must  be  disposed  of  upon 
tlie  exceptions  arising  in  the  pr<^reea  and  at  Ibe  close  of  the  trial.  Tbe  evi- 
dence which  waa  given  did  prove  the  fact  to  be  that  the  note  had  been  certi- 
fied In  the  manner  already  mentioned,  under  the  belief,  on  tbe  part  of  tbe  per- 
son certifying  it,  that  the  account  of  the  drawers  Id  the  bank  was  sufficient  to 
Justify  this  certification,  and,  when  that  was  discovered  not  to  be  tbe  fact, 
immediate  steps  were  taken  to  avoid  the  payment  of  the  note;  but  they  were 
inefTectual.  on  account  of  the  inability  to  discover  the  party  who  was  the 
holder  of  tbe  note.  This  was  not  ascertained  by  tbe  bank  until  the  note  itself 
had  been  paid,  and  as  soon  as  that  waa  done,  and  the  note  surrendered  to  the 
plaintiCr,  the  demand  waa  made  upon  the  Tradesmen's  ITational  Bank,  and  the 
d^endant,(or  the  return  of  tbe  money.  Tbe  bank  declined  to  make  the  pay- 
ment, and,  as  it  bad  paid  over  the  money  to  the  defendant,  its  agency  in  the 
transaction  had  <%a8ed.  and  It  was  not  liable  to  refund  the  money  to  the  pJaln- 
tlS;  hot  the  action  for  that  purpose  was  properly  brought  against  tbe  defend- 
ant NaUonai  Park  Bank  v.  Seaboard  Bank,  44  Hun,  49.  Tbe  act  of  the 
teller  in  certifying  the  note,  without  consulting  the  state  of  the  account  of 
tbe  makers  with  the  bank,  may  be  characterized  as  careless ;  but  that  circum- 
stance was  not  sufficient  to  prevent  the  recovery  of  the  money.  Bank  v. 
Sltinffe,  40 N.  Y.  891;  Lawrenoev.  Bank,  54  N.  T.  433;  Union  Nat.  Bank 
V.  aisath  N^U  Bank,  43  N.  Y.  452;  Mayer  v.  Mayor,  etc.,  2  Hun,  306. 

The  defendant,  through  the  crosB*exAmination  of  the  plaintiff's  witnesses, 
endeavored  to  prove  the  fact  that  the  bank  had  on  previous  occasions  certified 
tiia  paper  of  Mitchell,  Yance  &  Co..  without  reference  to  the  state  of  tbetr 
deposit  account.  But  that  was  stated  by  tbe  teller  to  have  Iwen  done  only 
with  the  direct  antljority  of  one  of  the  officers  of  the  bank,  and  that  it  was 
on  occasions  when  the  account  of  Mitchell,  Vance  &  Co.  was  immediately 
af terwafda  made  good,  and  upon  the  faith  of  deposits  expected  from  that  com- 
pany, while,  in  this  Instance,  the  testimony  of  tbe  assistant  teller  was  that 
be  oertified  tbe  note,  not  under  the  authority  mentiooed,  or  the  existence  of 
such  an  expectation,  but  wtioUy  upon  his  own  belief  that  the  account  of 
Mitchell,  Vance  &  Co.  was  sufficient  to  justify  bis  act.  It  was  not  done 
therefore  under  tbe  authority  of  any  rule  or  practice  observed  in  tbe  previous 
certification  of  the  paper  of  Mitchell,  Vaoce  &  Co.,  but  solely  because  of  a 
mtsiqjprehension  on  the  part  of  the  teller  as  to  the  state  of  their  account; 
and  that,  within  tbe  authorities,  entitled  tbe  plaintiff  to  tbe  recovery  of  the 
mmey,  provided  the  eridenee  on  tbe  part  of  the  defendimt  presented  no  legal 
defense.  The  defendant  gave  evidence  and  oflEered  further  proof  from  which 
it  was  clfUmed  that  it  should  be  exonerated  from  the  obligation  to  return  this 
money.  But  it  did  not  appear  from  the  proof  which  was  supplied,  neither 
would  it  from  that  which  was  offered  and  rejected,  that  the  defendant  had 
changed  Its  condition  In  any  respect,  by  reason  of  the  certification  of  the 
note,  and  tbe  payment  of  the  money  upon  It.  It  did  appear  that  the  note  had 
been  given  for  goods  manufactured  by  the  defendant  and  sold  to  Mitchell, 
Vance  &  Co.,  and  the  defendant  proposed  to  prove  that  the  goods  were  deliv- 
ered upon  the  representation  that  Mitchell,  Vance  ft  Oo.  were  solvent,  and 
able  to  {»aj  tor  thcun.  ai^  that  this  -representation  was  not  trne;  bnt.  If  tbe 
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proof  in  this  manner  offered  had  been  received,  it  woald  hare  establlahed  no 
chnnge  whatever  in  the  relatloni  existing  between  the  defendant  and  Mitch- 
ell, Yacce  &  Co.,  after  the  certification  of  the  note.  It  might  have  entitled 
the  defendant  to  the  return  of  its  goods,  if  they  still  remained  in  the  pos- 
session of  Mitchell,  Vance  &  Go.  But  that  right,  if  it  existed  at  all,  was  not 
impaired  in  any  respect  by  the  certification  and  payment  of  the  note.  It  wai 
also  proposed  to  be  proved  that  statements  were  made  by  Mitchell,  Vance  & 
Co.  to  the  agent  of  the  defendant  when  the  note  becnmedue,  concerning  tlieii 
financial  condition  and  ability  to  pa^  it.  Tliese  representations  were  excluded 
on  the  objection  of  the  plaintiff,  to  wliicb  exclusion  the  defendant  excepted. 
But,  while  proof  of  the  repiesentations  might  very  properly  have  been  re- 
ceived, the  defendant  was  not  injured  by  its  exclusion,  for  the  reason  that 
the  evidence  afterwards  taken  was  received  upon  the  basis  that  the  repre- 
sentations offered  to  be  proved  hiid  In  fact  been  made.  But,  although  foi 
the  time  these  representations  may  have  delayed  proceedings  for  the  col- 
lection of  the  note,  there  was  no  evidence  that  this  delay  resulted  in  any  in- 

iury 'Whatever  to  the  defendant  If  it  hud  deprived  them  of  their  ability  tc 
ake  proceedings  for  the  collection  of  tlieir  debt,  and  in  this  manner  subjected 
tbem  to  a  loss  they  would  not  otherwise  have  incurred,  it  may  I>e  that  a  de- 
fense would  then  have  been  made  out.  Bank  v.  Sltinf/e,  40  N.  Y.  391.  404. 
66  N.  Y.  625-627.  But  It  did  not.  For  the  defendant,  on  the  day  when  it 
received  information  that  tlie  note  had  been  certified,  might,  if  it  had  been 
disposed  to  do  so,  have  returned  the  money  and  taken  proceedings  for  the  col- 
lection of  its  debt  against  Mitchell,  Vance  &  Co.,  for  it  was  not  until  the  20tli 
of  August,  1887,  that  the  action  was  commenced  by  the  attorney  general  t« 
dissolve  the  corporation  existing  under  the  name  of  Mitchell,  Vance  &.  Co. 
A  still  further  answer  Is  supplied  by  the  proof  to  the  defendant's  position  as 
to  this  part  of  the  case,  and  that  Is  that  it  was  in  no  manner  proved  that  the 
defendant  would  have  tteen  able  to  collect  the  note  by  any  proceedings  It  could 
have  taken  against  Mitchell.  Vance  &  Co.,  between  the  time  of  its  maturily 
and  the  commencement  of  the  suit  by  the  attorney  general.  It  was  proved 
that  at  least  one  asset  of  the  company  existed  in  its  favor  in  the  city  of  Cin- 
cinnati, but  no  proof  was  given  that  the  defendant  had  knowledge  of  tbia 
fact,  or  of  the  existence  of  property  elsewhere,  which  it  could  regularly  have 
•elsed  or  resorted  to  for  the  enforcement  of  the  payment  of  this  debt;  and  it 
was  not  shown,  therefore,  that  any  change  in  its  positlOD,  or  In  its  ability  tc 
insure  payment,  arose  out  of  the  delay  occasioned  by  the  certification  of  the 
note;  and  nether  of  the  authorities  which  have  been  dted  to  soatain  the  ap- 
peal support  the  defenses  which  the  defendant  endeavored  to  make. 

At  the  dose  of  the  case,  nine  different  requests  were  presented  by  the  oonn- 
Bel  for  the  defendant,  upon  which  it  was  proposed  to  submit  the  case  to  the 
jury.  But  these  requests  presented  no  more  than  l^al  propositions  which 
the  court  was  not  obliged  in  any  view  tosubmlt  to  the  juty.  The  excepUona 
taken  to  the  refosal  so  to  snbmit  the  case,  as  well  as  those  to  the  refusal  ol 
the  motion  to  dismiss  the  complaint,  and  others  bicidentdly  referred  to  in 
the  points,  can  ncdther  of  them  be  sustained.  The  plaintiff's  oaae  was  proTed 
by  the  evidence,  and,  as  no  defense  was  maintained  by  the  additional  pro^ 
produced  or  offered  on  behaU  of  thedefsndant,  the  court  was  right  in  direct- 
ing a  verdict  tat  the  amount  which  the  plaintiff  had  been  obliged  to  pay,  by 
reason  of  this  oertiflcation  of  the  note,  and  the  judgmoit  should  be  afflnned. 
AU  oonour. 


Ehfibb  Fat.  &  Constt.  Co.  v,  BoBmsoir  et  aL 

(Acpranw  Court,  OmmxU  Term,  Firat  Department   October  94, 180a) 

VMAtmULBHT  COHVaTASOBS— AonOH  TO  SbT  AsIDB— ImnKGTION—RBCBIVn. 

In  ao  Botion  by  a  judgment  creditor  to  set  aside,  as  fraudaleot,  ooovnanoea  made 
hr  the  jadgment  debtor  to  bar  dater,  and  by  the  lattor  to  dafeadant a  mottoa 
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for  an  faijimotlon  to  rw train  K.  from  oolleotiag  the  rente,  and  for  the  appoiDtment 
of  s  Teoeiver,  waa  made  on  aUecratlons  of  fraud  in  tbe  complaint  and  affldavlte,  on 
a  general  statement  of  tnformautm  only,  and  on  an  affidavit  alleging  admisstoni 
IL,  and  also  hy  8.,  wbo  held  mortgagu  on  the  property,  and  who  was  allied  to  be 
a  party  to  the  fraud.  The  allegauoDs  were  poBttlvely  denied  in  tbe  answer  of  B., 
and  in  affldarite  by  B.  and  8.,  and  tbe  alleged  admisslonB,  whichwere  very  improb- 
able, were  also  denied  in  such  affldsTits,  which  further  stated  facts  showing  the 
ooDveyanoe  to  R.  to  have  been  taken  by  him  for  the  protection  of  the  holders  of 
mortgagee  on  tbe  property,  which  were  valid  inottmbrances,  most  of  them  prior  to 
8.*s  mortgage ;  uid  that  R.  bad  manued  the  property  la  good  fatth  and  as  well  as 
It  could  be  done,  for  Uie  beneflt  of  all  ooocarned.  PlainwiPB  Judgment  was  snbae- 
qnent  to  all  tbe  mortgages,  and  to  tbe  deed  to  R.  field,  that  the  motton  for  an 
injunotlon  and  a  Teoelver  should  be  denied. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Empire  Paving  &  Construction  Company,  a  judgment  cred- 
itor of  Susan  Sullivan,  against  said  Susan  Sullivan.  Anne  Moriarty,  Thomas 
J.  Robinson,  and  Thomas  J.  CateT,  to  set  aside  conveyances  of  land  by  tbe 
judgment  debtor  to  the  defendant  Moriiirty.  and  by  tbe  latter  to  the  defend- 
ant Jiobioson.  The  latter  alone  answered  tbe  complaint.  From  an  order 
continuing  an  injunction  and  appointing  a  receiver,  unless  defendant  Robin- 
son should  make  iind  tieliver  a  bond  witli  sureties  In  the  aiim  of  ftl.800,  to 
pay  the  plaintiff's  judgment,  and  the  costs  of  the  action,  in  the  event  that 
plaintiff  should  succe^  in  the  action,  said  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  BsADTand  Danibls,  J>T. 

Arnold  A  BrMne,  for  appellants.   /.  B.  Merriam,  for  respondent. 

DANiELa,  J.  The  judgment,  for  the  collection  of  which  this  action  has 
been  brought,  was  recovered  by  the  plaintiff  against  the  defendant  Susan 
Sullivan  on  the  17th  day  of  February.  189U.  for  the  sum  of  $898.30.  She  con- 
veyed the  premises  described  in  the  complaint  to  her  sister  Anne  Moriarty, 
by  a  deed  executed  and  acknowledged  on  tbe  15tb  of  April,  1889,  but  which 
was  not  recorded  until  on  or  about  the  30th  of  the  next  December,  There  is 
good  reason  for  believing  that  the  object  of  this  deed  was  to  hinder,  delay,  or 
delraud  the  creditors  of  the  grantor  Susan  Sullivan,  but  that  conclusion  does 
not  entitle  tbe  plaintiff  to  either  a  receiver  or  an  injunction;  for  on  the  2r2d 
of  January.  1890,  Anne  Moriarty  conveyed  the  same  premises  to  the  defend- 
ant Thomas  J.  Robinson,  who  claims  to  have  become  a  purchaser  in  good 
faith,  and  for  a  good  oonsideiation.  To  entitle  itself  to  the  injunction  restrain- 
ing him  from  the  collection  of  the  rents  of  tbe  property,  and  the  appointment  of 
a  receiver  to  collect  the  same,  it  was  necessary  for  the  plaiutiff  Co  eBtabliah 
tbe  oonv^ance  to  him  to  be  fraudulent  against  the  company.  The  premises 
consist  of  eight  lota  of  land  on  the  westerly  aide  of  Seventh  avenue,  between 
128d  and  124th  streets.  They  are  stated  to  be  subject  to  inoumbrantes  by 
mortgage  amounting  in  all  to  {^271,000,  the  sum  920,000  being  due  and 
secured  by  two  moitgages  to  Abraham  Steers,  and  $5,000  tteing  a  still  sub- 
sequent mortgage.  An  object  of  the  conveyance  to  the  defendant  Robinson 
is  stated  to  have  been  to  apt  ly  the  rents  of  the  premises  to  the  payment  of 
taxes  and  interest  on  the  mortgages.  These  uiortgagea  to  Steers  are  referred 
to  in  one  of  the  affidavits  used  to  support  the  application,  as  unfounded  in 
fact;  but  no  fact  or  ciicunistance  appears  to  have  been  within  the  knowledge 
of  the  affiant  warranting  or  in  the  least  supjiorting  that  belief.  The  other 
mortgages  have  neither  of  them  been  assailed  even  as  a  matter  of  belief,  and 
there  is  good  ground,  therefore,  for  concluding  that  these  mortgages  are  all 
valid  inoumbranceson  the  property;  and  it  was  in  part  (or  the  protection  of 
their  holders  that  the  conveyance  was  made  by  Anne  Moriarty  to  the  defend- 
ant Robinson.  This  has  been  sworn  to  be  the  fact  by  both  Steers  and  Robin- 
son, the  truth  of  whose  statements  on  this  subject  has  not  been  directly  con- 
troverted, except  by  tbe  affidavit  of  Mr.  Winters,  tbe  attorney  for  the  receiver, 
who  was  appointed  in  sui^ltHnentaiy  promdings  canied  tm  against  Susan 
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Sullivan,  the  Jndgment  debtor,  and  hie  Btatements  ne  the;  faare  been  made  ar 
far  from  credible.  In  the  affidavits  of  Steers  and  Boblnsoa  it  is  setfoit 
that  Steers  tranaferred  to  Robinson  notes  and  book>Account8  which  he  ha 
against  Susan  Snlliran,  amounting  to  over  $11,000,  and  It  was  for  them  thu 
the  premises  were  conveyed  bj  Anne  Mortarty  to  hini»  and  that  be  has.  sine 
be  obtained  the  possession  of  the  premises,  collected  the  rents,  and  applie 
them  to  the  payment  of  the  interest  on  the  mortgages,  and  the  taxes  agaim 
the  property.  The  arrangement  was  for  the  benefit  of  the  holders  of  the  ii 
cumbraucee,  and  also  for  the  repairing  of  the  property,  wtiich,  in  part  at  leasi 
appears  to  have  been  done  by  this  defendant.  He  is  also  shown  to  have  pn 
Tided  for  the  judgments  which  had  been  recovered,  and  to  which  the  reoeivei 
ship  in  the  supplementary  proceedings  baA  been  extended.  To  satisfy  tboi 
judgments,  and  the  expenses  of  the  receivership,  he  slates  that  be  has  alread 
paid  the  sum  of  88.100;  and,  upon  a  bond  for  the  payment  of  precedlo 
Judgments,  the  receivership  was  terminated,  and  the  property  placed  In  h: 
possession.  Throughont  his  connection  with  the  property,  his  roanagemei 
appears  to  have  been  fair  and  honest,  and  for  the  protection  of  tbe  Incan 
brances  for  which  It  has  been  made  primarily  liable;  and  no  reason  baa  bee 
shown  for  doubting  that  such  will  continne  to  be  bis  control  of  tbe  property 
and,  unless  the  mortgages  can  be  impeached,  and  that  has  not  been  done  i 
to  either  of  tbem.  this  sabsequent  creditor  to  them,  as  well  as  the  deed  totb 
defendant,  is  not  in  a  condition  In  which  he  has  any  legal  or  equitable  rigl 
to  divert  tbe  rents  of  the  property  to  the  payment  of  its  judgment.  Thei 
may  be  a  surplus  of  the  rents,  as  they  amount  to  about  $1,800  a  month.  Bt 
even  if  there  should  be,  as  the  defendant  Robinson  is  not  tested  to  be  1ns<ri< 
ent.  It  will  not  be  jeopardized  by  remaining  In  his  hands.  9abje<4  to  tbe  f  utui 
disposition  of  this  action,  and  subordinately  to  the  mortgages  and  the  dec 
to  himself.  Whether  there  will  be  any  surplus  after  paying  interest  as 
taxes,  and  the  amounts  paid  for  judgments  previously  protected  by  the  recei' 
ership.  and  the  notes  and  accounts  included  In  the  consideration  for  the  deei 
Is  a  fact  that  cannot  be  affirmed  upon  the  affidavits  used  upon  tbe  motion. 

The  good  faith  of  the  defendant  Robinson  in  taking  the  title  has  bee 
brought  In  question  by  tbe  allegations  mode  In  tbe  complaint  and  tbe  afl 
davit  of  the  plaintlff*B  attorney,  and  the  affidavits  made  by  Ur.  Wintera.  tt 
attorney  and  counsel  for  the  receiver.  In  tbe  aupplementary  proceedings.  Bi 
ttie  auctions  charging  the  conveyance  to  Boblnson  to  have  been  made  wit 
the  Intent  to  hinder,  delay*  or  defraud  creditoni  have  been  made  In  tti 
compliant  and  in  the  aflMavit  ct  the  plaintlff^a  attorney,  on  the  genetal  stab 
ment  of  Infurmatlon,  which  It  has  been  repeatedly  hdd  Is  do  proof  wbatevei 
And  if  they  could  be  otherwise  considered,  they  have  been  oTeroome  by  tt 
pOBltiTe  deniii)  of  these  allegations  in  the  answer  of  this  defendant.  And  thi 
leaves  tbe  affidavits  of  itx,  Wintera  as  the  only  foundation  on  whidi  tbta  a 
lection  can  be  made  to  rest.  He  has  sworn  that  this  defendant  Informe 
him  that  a  contract  bad  been  entered  Into  between  Steers,  Mr.  Kurzman,  an 
Susan  and  John  Sullivan,  by  which  Steers  was  to  take  poesessfon  at  tb 
property,  and  they  were  to  receive  the  bmefit  of  tbe  rents  and  ^t»flte.  an 
that  he  (Boblnson)  was  to  act  as  a  dummy  and  i^ent  for  Steers  and  SnlHTai 
and  take  the  title  in  bis  name  from  Anne  Horlarty;  that  be  further  tefonne 
this  affiant  that  he  knew  the  deed  from  Morlartyto  him  would  be  inTalld.  an 
could  be  easily  set  aside,  and  that  the  purpose  of  taking  and  pQttiI^f  ito 
record  was  to  keq»  other  Jndgment  creditors,  and  parties  interested  in  tl 
premises,  from  having  the  receivership  farther  extended,  after  tbey  once  gt 
him  out  of  possession;  that  he  was  acting  In'tbelntwest  of  Mr.  SoiliTan,  an 
wished  to  get  the  receiver  out  of  poaseosion  as  qulcUy  as  posstt^  and  tbougl 
the  deeds  from  Sullivan  to  Moriarty.  and  from  bar  to  him,  would  hold  wati 
until  Mr.  Steers  could  foreclose  a  mortgage*  and  out  <rir  other  Judgment  erei 
iters'  and  meobanlos*  liens  which  were  oatatandlngr  and  to  whlcta  the  raoeli 
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ershlp  had  not  been  extended;  that,  since  the  22d  of  January,  1890,  tlifa  de* 
fendant  had  Informed  him  that  he  paid  no  consideration  for  the  premises,  and 
was  merely  acting  as  a  dummy  and  agent  in  the  matter  for  Susan  SulUvan 
and  Abraham  Steers,  and  wished  to  get  possession  of  the  premises  as  soon  as 
possible,  to  save  as  much  as  lie  could  out  of  the  same  for  Sulliran;  and  that, 
to  a  partial  extent,  he  had  received  like  information  from  Steers.  These  state- 
ments have  been  given  quite  at  large,  for  the  purpose  of  exhibiting  tlieir  ex- 
treme improbability.  It  Is  not  credible  that  a  person  about  to  take  the  title  to 
real  estate,  or  after  having  dove  so,  would  of  bis  own  volition  make  such  dis- 
closures to  the  attorney  and  counsel  of  the  receiver,  whose  office  he  desired 
speedily  to  terminate.  According  to  the  affidavit,  this  defendant  made  a 
giatuitooe  oonfesslon,  without  any  Inducement  or  cause  for  It,  that  his  d»- 
stgn  was  entirely  and  deliberately  fraudulent,  and  that,  no  person  having  the 
Intelligence  necessary  to  bargain  for  and  receive  a  deed  would  willingly  do. 
But  one  of  two  conclusions  is  sapported  by  his  statement,  and  that  is  that 
what  was  said  has  been  grossly  exaggerated,  or  that  nosuch  conversations  ever 
took  place.  The  latter  Is  most  probably  tlie  truth;  for  the  defendant  Robin- 
son positively  contradicts  Mr.  Winters  In  all  that  he  has  in  this  manner  re- 
lated, and,  BO  t»i  as  Steers  has  been  referred  to,  he  likewise  has  contradicted 
this  affiant.  Without  placing  any  stress  upon  the  affidavit  of  Mr.  Dayton,  the 
case  discloses  sufficient  reason  for  rejecting  this  affidavit  of  Winters,  as  well 
as  a  later  one.  In  part  reiterating  the  same  thing,  as  unworthy  of  belief.  Cei^ 
talnly  it  presents  no  legal  support  for  either  an  Injunction  or  a  receiver;  fOr, 
before  either  can  regularly  be  ordered,  a  case  reasonably  well  sustained  Is  re- 
quired to  be  made  by  the  proofs,  and  that  has  not  been  dose  In  this  action.  Otlier 
papera  and  affldaTita  were  used  upon  the  hearing  of  the  motion,  but  they  failed 
to  Improve  the  plaintiffs  case.  The  probabilities  are  In  favor  of  the  validity 
of  the  desd  taken  by  the  defendant  Kobinson,  even  if  the  title,  while  vested 
Id  Moriarty^  could  be  set  aside  by  creditors.  Hts  good  faith  has  not  been 
ovwthrown.  But  he  Is  managing  this  prepay  as  well  as  that  is  capable  of 
being  done,  for  the  benefit  of  all  who  may  be  concerned  in  It.  His  possession 
could  not  regularly  be  displaced.  And  the  oMer  should  be  reversed,  with  flO 
costs  and  the  disbursements,  and  the  motion  denied,  and  tlie  bond  given  by 
bim  to  protect  bit  possession  under  the  order  should  be  canceled.  All  ooih 
oar. 


(9upFe?n«  Court,  Gensrol  Term,  Sint  Deportment.  October  94, 1800.) 

1.  KzaoDTou  Aim  AMamKnuKHH-LuBnjrr  vo  Ln&naB  utd  DuTBmnms— Is. 
nsxsT. 

Od  the  next  day  after  ttie  deoease  of  one  at  the  nlemben  of  a  firm  of  stook-brok- 
en  a  new  Arm  was  formed,  inwhlohanezeoator  of  Uie  deoeaaed  was  a  member, 
wkleh  oMtiaBed  the  same  muteesa,  taUagaUthe  aoooants  and  seoaritieB  of  the 
fnoMng  firm,  Inolodlag  those  of  deceased.  Thn  flim  kept  a  large  anumnt  of 
mosey  deported  In  a  trust  oompany  at  a  very  low  rate  of  mtereBb,  Imt  such  dfr' 
posits  were  a  means  of  oarrymg  on  the  business  of  the  new  linn.  Held,  that 
tbe  tttecators  of  the  deceased  partner  should  be  charged  with  6  per  oent.  interest 
on  the  Bmoint  at  his  personal  estate  whiidi  tbns  passed  to  the  new  firm:  that  they 
were  all  Uabls  for  such  Interest,  althongh  the  property  was  so  dlapossa  of  bj  tba 
direot  authority  of  but  one  of  them.  th«y  having  oeen  aware  of,  or  abaraeaUa  with 
tbedntyof  ascertaining,  what  was  done;  and  t£at  Interest  was  diargeaue  from  the 
decease  of  the  tesutor. 


la  ebarging,  as  agafaut  execntors,  Interest  on  personal^  In  their  kaads,  the  pm* 

snmptlon  that  the  appraisement  of  the  testator's  property  was  aooorate  as  to  its 
▼alue  should  he  aoted  on,  although  there  Is  evidence  that  the  personal  estate  will 
ezeeed  the  q>pralsed  valoe,  where  suoh  evidence  is  Indeflntte  as  to  the  extant  of 
fha  pnbaUa  aacesib 


In  r§  ItYXBB'  Bbtatx. 
In  T9  Mtzbs,  (two  cases.) 


a. 
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I.  Wills— GoKBTBDCTiOH—BiSHTB  or  Dhtubbs  axd  Lsqatbbs. 

Adlrection,  In  the  decree  of  &  surrogate  on  peUtiona  by  ICRatee*  for  allowanea 
oat  of  tbe  aitate,  tlut  referw*>  wid  stenographer'!  lees  be  p^d  out  of  the  prinoi 
pal  of  the  estate,  sboold  not  extend  to  a  ptu^  of  the  estate  devoted  to  the  ereatloi 
of  a  tmst  for  the  petitioners,  and  unalteaable  during  their  Uvea. 
4.  Aft"*^— 1P-'Tyil"— Piw^'lriwff  EnitOK. 

Permitting  an  IrrelOTant  In^nirr  Is  not  cause  lor  reversal  wb««  the  right  In 
TOlved  was  established  by  otiier  proof  beyond  all  reasonaUe  oontzorecqri  and  tin 
snswer  oonld  not  have  entered  Into  the  deofslon. 

Appeal  from  Barrogato*B  ooort.  New  York  county. 

Petitions  bj  Matilda  Hyenand  by  Louisa  Myers  foratlowancesoat  of  the! 
respective  shares  of  the  Income  of  the  estate  of  Alfred  G.  Myers,  deceaaed 
heard  and  decided  together.  The  executors,  R.  Baring  Giould,  John  A 
Butherford,  Rictiard  King,  and  I.  Ghamplin  Morris,  answered  the  petiUoni 
and  the  issues  thereon  were  referred  to  a  referee.  The  decree  of  the  surra 
gate,  confirming  the  referee^s  report,  directed  the  executors  to  pay  to  the  at 
torney  of  tlie  first-named  petitioner  the  sum  of  •6,176.31  on  account  of  he 
share  of  the  income  of  the  estate,  and  the  sum  of  $183  out  of  the  principal  o 
the  estate  for  one-half  the  referee's  and  stenograplier's  fees  In  the  reference 
and  directed  tliem  to  pay  to  John  W.  Thomson,  as  committee  of  the  (>et«oi 
and  estate  of  the  second  petitioner  named,  or  to  his  attorneys,  the  anm  o 
86,176.31  on  account  of  the  income  of  the  estate,  and  the  sum  of  6183  ou 
of  the  principal  for  one-half  the  referee's  and  stenographer's  fees  in  the  refei 
ence.   From  this  decree  the  executors  appealed. 

Code  Civil  Proc.  N.  Y.  §  2545,  referred  to  in  the  opinion,  provides  for  tak 
ing  exceptions  to  rulings  of  a  surrogate,  in  a  case  where  such  an  exoeptioi 
could  be  taken  to  the  ruling  of  the  court  upon  a  trial,  without  a  jury,  of  m 
issue  of  fact,  in  the  same  manner  and  to  the  same  effect;  and  for  the  raview 
on  such  exceptions,  of  decrees  of  surrogates. 

Argued  before  Yan  BntTNT,  P.  J.,  and  Bkaot  and  Daniels,  JJ. 

Meitry  Thtmpaoii,  for  appellants.  Qaorye  H.  Tlwmton  and  Fogt^r  A  Thim 
son.  for  roBpondents. 

Daniels,  J.  These  proceedings  were  commenced  at  different  times,  bo 
they  were  Anally  heard  and  decided  together.  The  referee  to  whom  tb 
issues  in  them  were  referred,  made  one  report  equally  applicable  to  and  dia 
posing  of  the  issues  framed  by  the  answers  of  the  executors  to  each  of  tb 
petitions.  The  report  was  confirmed  by  two  different  orders  or  decrees,  di 
reeling  the  moneys  to  be  paid  for,  and  on  account  uf.  each  of  the  petitioners 
The  proceedings  have  not  been  strictly  regular,  neither  have  the  direction 
contained  in  seution  2545  of  the  Code  of  Civil  Pi-oceUure  been  complied  with 
But  as  no  objection  has  been  taken  to  tbem  in  either  respect,  and  the  evi 
dence,  as  well  iis  the  fncts  proved  by  it.  are  fully  and  clearly  before  the  court 
thecase  may  still  l>e  considered  and  decided,  and  theseappeals  determined.  Tb 
petitioners  are  sistet-s  of  the  deceased  testator,  who  departed  this  life  on  the  4tl 
day  of  March,  lijSU,  unmarried,  leaving  them  and  an  only  brother,  surrivin] 
him.  And  the  orders  or  decrees  from  which  the  appeals  have  been  brongbt 
have  disposed  of  the  income  of  the  estate  from  the  decease  of  the  testator  to  tb 
28tb  day  of  September,  1883.  This  was  found  to  be  the  sum  of  •19.050 
from  which  the  executors  had  made  previous  payments  to,  and  on  behalf  of 
the  petitioners,  and  for  the  payment  of  taxes,  amounting  to  tl  -  sum  o 
•6,757.19,  leaving  a  present  balance  of  •12,292.^1,  which  was  directed  to  b 
divided  equally  between  the  petitionei-s.  Proceedings  were  pending  to  rovoki 
the  probate  of  the  will,  but  the  brother,  by  whom  they  were  commenced 
consented  in  writing  that  the  income  uf  the  personal  estate  shoald  be  paid  b 
his  sisters,  but  without  prejudice  to  those  proceedings.  Their  pendency 
therefore,  in  no  way  interfered  with  the  success  of  the  petitkmen'  applies 
tions.  They  claimed  the  income  of  the  personal  estate  as  Uw  bsaeflcuu^ie 
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in  a  trntb  directed  to  be  created  for  them  by  the  testator.  Hi3  directions  as 
*c  thislruBt,  Hfl  well  as  the  Snal  disposition  of  the  property,  were  as  follows: 
'After  payment  of  the  BpeciBc  legacies  hereinafter  bequeathed,  I  give  and  be- 
qneath  all  my  personal  property,  of  whatever  kind,  and  also  thr  proceeds  of 
mj  seat  in  the  stock  exchange,  except  as  hereinafter  disposed  of.  to  Richard 
Klog,  R.  Baring  Qould,  J.  Champlin  Morris,  and  John  A.  Bntberford,  in 
trust,  to  collect.  Invest,  and  reinvest  the  same,  and  pay  the  Income  thereof 
in  eqnal  shares  to  my  sisters,  Matilda  Myers  and  lK>alsa  Myers,  and  I  direct 
that  executors  should  receive  the  compensation  allowed  by  law,  and  that  no 
boDd  or  other  security  be  required  of  them  or  either  of  them  for  the  proper 

rjrfornaance  of  tlieir  duty.    At  the  deatb  of  the  last  surviving  of  my  sist^, 
direct  that  one-half  of  the  principal  of  my  estate  be  given  to  my  friend  and 
partner.  John  A.  Rutherfonl,  forever,  and  that  the  other  or  remaining  half 
shall  be  given  to  William  Walton  Rutherford  forever,"   And  no  question 
has  been  made  as  to  their  right  to  the  payment  of  this  income,  but  the  execu- 
tors claimed  that  they  h^  already  paid  over  ail  that  the  beneQciariea 
were  entitled  to  receive  from  them.   This  was  contested  and  denied  by  the 
petitioners,  and  they  were  sustained  by  both  the  referee  and  the  surrogate  tn 
the  proceedings  following  the  issues  In  this  manner  produced.    The  execu- 
torR,  however,  contend  that  injustice  has  been  suffered  by  them  through  the 
decisions  which  have  been  made.   In  arriving  at  the  result,  they  have  been 
charged  with  interest  or  income  at  the  rate  of  6  per  cent,  while  they  liave 
conceded  lees  than  half  that  rate  as  the  income  realized  from  the  personal  es- 
tate by  themselves.   The  testator  was  a  member  of  the  firm  of  Myers,  Ruth- 
erford &  Co.,  which  was  composed  of  himself  and  the  executor  John  A. 
Rutherford,  who  were  engaged  in  business  as  brokers  and  dealers  In  securi- 
ties and  stocks.   And  the  personal  estate  of  himself  was  in  that  firm.  Upon 
the  occurrence  of  his  decease,  a  new  tlrm  was  formed^  under  the  name  of 
Myers,  Rutherford  &  Co.,  in  liquidation,  in  which  the  executor  John  A. 
Kulherford  and  his  brother  are  members.   This  tirm  commenced  business 
the  next  day  after  the  testator's  decease,  and  ail  the  accounts  of  the  old  were 
changed  to  the  new  firm,  which  thereupon  went  on  with  the  same  business. 
In  this  manner  It  acquired  the  stocks,  bonds,  and  other  securities  of  the  pre- 
ceding firm,  and  continued  its  dealings  in  stocks  and  securities  for  responsi- 
ble customers,  for  whom  it  carried  these  securities,  and  charged  them  a  uni- 
form rate  of  6  per  cent,  tor  doing  that.   On  the  2d  of  May,  18ti7.  the 
personal  estate  of  the  testator  was  appraised  at  the  sum  of  418U.852.02.  and* 
so  far  as  it  consisted  of  stocks  and  securltiea,  this  passed  into  the  new  firm 
in  the  manner  already  mentioned,  and  was  afterwards  mainly  employed  in 
carrying  on  that  business.   A  la^  amount  of  money  was  deposited  in  a 
trust  company,  which  paid  a  Texy  low  rate  of  interest  on  the  deposit;  but  it 
Is  quite  plain  from  the  evidence  that  the  executors  cannot  be  relieved  frcHU 
the  Jinbilify  to  pay  a  greater  rate  of  interest  ttian  that  which  they  received 
from  that  source,  for  the  deposits  were  In  fact  subsidiary  only  to  the  business 
of  the  new  firm.   The  certificates  themselves  are  proof  that  they  were  not 
taken  on  account  of  the  executors,  hut  were  in  fact  the  pro[>erty  of  the  firm 
up  to  the  time  of  their  assignment,  which  was  not  earlier  than  the  com- 
mencement of  these  proceedings,  and  then  was  evidently  intended  to  be  no 
more  than  colorable.   These  deposits  were  no  more  than  inddents  of  the 
business,  and  supplied,  in  part,  the  means  of  carrying  it  on;  and,  so  far  as 
capital  was  employed,  the  firm  received  for  that  employment  this  return  of 
G  per  cent.  For  that  object  it  had  the  use  and  benefit  of  this  personal  es- 
ttite,  and  that  entitled  these  beneficiaries  to  that  rate  of  income.   It  was 
earned  by  the  estate  devoted  to  the  trust,  and.  where  that  la  the  fact,  the 
rale  generally  followed,  is  to  charge  the  trustees  so  employing  it.  at  least 
with  simple  interest.   Perry,  Trusts.  (2d  Ed.)  §  471.  (4.)   And  while  the 
capital  was  in  this  way  employed  under  the  direct  authority  of  but  one  of 
t.IIn.t.s.do.9 — 36 
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the  executors,  they  all  are  subject  to  tbe  obligation  of  making  payment  of 
this  rate  of  interest,  for  all  seem  to  have  been  aware  of  the  fact  of  this  use 
of  tbe  trust-estate,  or  if  th^  were  not,  they  were  chargeable  with  tbe  duty 
of  ascertaining  what  use  was  being  made  of  It,  and  neglected  the  observ- 
anoe  of  that  dut^.  This  liability  was  considered  In  Wiltnerding  r.  MoKesson, 
28  Hun,  184.  and  103  X.  Y.  329,  8  K.  £.  Rep.  666,  and  an  obligation  as  strict 
as  that  was  held  to  be  Incurred  by  each  of  the  trustees,  under  such  directions 
as  were  glTen  to  them  by  the  will  of  this  testator.  Kor  was  It  In  any  degree 
improper  to  extend  tbe  liability  bat-k  to  the  time  of  the  decease  of  the  testa- 
tor. For  it  was  from  that  time  that  hts  estate  had  In  this  manner  been  em- 
ployed, and  this  rate  of  interest  Iiad  been  realized.  That  was  the  rate  ob- 
tained by  the  firm  which  was  dissolved  by  his  decease,  and  by  carrying  the 
same  business  immediately  into  the  firm  formed  the  next  day,  the  same  rate 
continued  to  be  (diargeable  and  collectible  by  it.  And,  as  tbe  customers  were 
responsible  persons,  no  reuon  pMsents  itself  for  douUlng  that  it  was  In  fact 
collected. 

Tbts  rate  of  interest  was  al  )wed  upon  the  round  sum  of  ilBO.OOO,  being 
within  9852.08  of  the  appraise^  amount  of  the  teutator's  personal  estate.  In 
the  appraisement  made,  the  sum  of  814,000  was  the  value  of  bis  undivided 
half  of  a  seat  In  the  New  York  Stock  Exchange,  which  had  not  yielded  any 
income.  The  sum  of  A10.503.  the  appraised  value  of  sus|)ended  securities, 
also  went  to  make  up  the  amount  of  the  appraisement;  and  so  did  specific 
articles  of  jewelry,  silver,  plnte,  horses,  vehicles,  and  other  articles,  producing 
n6  income.  These  articles  were  appraised  at  the  value  of  SI, 891.  The  ref- 
eree has  stated  In  his  report  that  the  seat  In  the  stock  exchange,  and  the 
suspended  securities,  and  other  items  from  what  has  been  called  the  "I.  R. 
account,"  had  not  l>een  Included  by  him  In  his  valuation  of  the  personal  es- 
tate; and  to  reach  his  valuation  after  rejecting  them,  he  must  have  consid- 
ered that  the  remaining  part  of  the  estate  so  far  exceeded  the  appraisement 
In  value,  as  still  to  be  worth  the  amount  of  tbe  appraisement.  But  while  the 
evidence  of  the  surviving  partner  indicated  that  the  personal  estate  would 
finally  exceed  the  appraisement,  it  was  not  satisfactorily  proven  that  such  was 
its  condition  when  the  hearing  was  had.  Certainly  not  to  the  extent  of  equal- 
ing these  deductions.  The  presumption  Is  that  the  appraisement  was  approx- 
imately accurate,  and  it  was  the  safer  course  to  act  upon  that,  as  long  as  the 
evidence  left  It  indefinite  to  what  extent  the  valuation  would  finally  be  found 
to  go  beyond  that  amount.  The  evidence  before  the  referee  was  in  that  con- 
dition. The  personal  estate  may  considerably  exceed  the  appraisement  in 
value,  or  it  may  still  remain  nearly  at  that  amount;  and,  for  the  present  pur- 
poses, that  should  be  adopted  as  the  valuation  of  the  personal  estate;  and  that 
will  reduce  the  amount  on  which  the  6  per  cent,  should  be  paid  to  no  more 
than  8154,458.08,  instead  of  8180,000  assumed  by  the  referee  and  finally  sanc- 
tioned by  tlie  surrc^te. 

The  surrogate  has  directed  the  fees  of  the  referee  and  stenographer  to  be 
paid  out  of  the  principal  of  tbe  estate  of  the  decedent.  This  direction  should 
be  so  modified  as  to  exclude  what  has  been  devoted  to  the  creation  of  the 
trust,  for  that  has  been  made  inalienable  during  the  continuance  of  the  two 
lives  for  which  the  trust  has  been  provided.  3  Rev.  St.<5th  Ed.)  p.  g  84. 
And  this  section  has  been  made  applicable  toa  trust  created  in  personal  prop- 
erty,  (Id.  p.  75,  g  2;)  and  a  like  rule  previously  prevailed. 

The  snrvivlng  partner,  who  was  one  of  the  executon,  was  asked  whether 
he  had  been  carrying  securities  for  any  of  the  other  executors  since  the  death 
of  Mr.  Myers.  This  was  objected  to  as  an  inquiry  Into  the  private  business 
of  the  executors.  Theobjectlon  was  not  sustained,  and  the  counsel  tor  this  ex- 
ecutor excepted;  and  be  answered  that  the  account  Which  was  ealled  ''Harney" 
was  the  account  of  Mr.  Baring  Gould,  who  Is  an  executor  of  this  estate.  This 
was  an  Irrelevant  inquiry,  but  at  the  same  time  the  exception  la  unimpoitant. 
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tor  4be  right  irf  the  peUtUmers  to  U»  petceatage  alloired  to  the  flKtent,ar 
iMarly  totheextent,  which  hu  been  mentioned,  was  prored  b^od-BH  groand 
of  reasonable  oontroveny.  by  the  evidence  obtained  from  the  pxeoutors  thein- 
selTfle;  and  they  were  tn  no  respect  ioijured  fay  this  answer  wbiob  did  not  and 
could  not  enter  Into  the  flnal  decision  of  the  j^^Ucations.  No  other  obJeo> 
tions  appear  to  mvtit  attention  in  ttie  determination  of  tlie  appeals.  But  the 
orders,  or  decrees,  should  be  modified  by  reducing  the  amount  on  which  the 
6  per  cent,  is  calculated  to  the  sam  of  fl54,458.08;  and  the  referee's  and 
stenographer's  fees  should  be  directed  to  be  paid  out  of  tliat  part  of  the  es- 
tate not  included  in  the  trust,  or  its  Income  directed  to  be  maintained  for  the 
benefit  of  the  petitioners;  and  neither  party  should  have  costs  on  these  appeals. 
AUc<Hienr. 


Oatanaoh  e.  OoxAX  StMak  X at.  Co. 

CAtjn-CTM  Court,  Otneral  Trnm,  Firtt  pepartmwt.  October  S4, 189a) 

TtMuano—JStmam  to  Bram  Om.  f  J 

Id  an  aoUoQ  by  an  administrator  for  dami^ffes  for  the  death  of  his  Intestate  tnok 
Injariei  by  the  coUlsion  of  two  British  shipe,  brought  nndsr  an  act  of  parliament 
anthorlKing  such  action,  the  answer  set  ap  that  the  act  required  erery  action 
mnder  It  to  be  brought  within  13  months  after  the  death,  and  that  this  action  was 
not  commenced  within  the  12  months.  Plalntlft,  rep^ing  to  these  allegations,  as 
to  the  flrat,  denied  any  knowledge  or  Information  soffloient  to  form  a  belief,  ajid, 
as  to  the  aUegation  in  respect  to  the  oommeDoement  at  the  aotdoD,  denied  the  sanie 
on  InformatioD  and  beUef.  Beld  that,  as  It  appeared  from  the  oomplaint  UMt  the 
action  was  oommenoed  nearly  two  years  after  Uie  death  of  plaintiff's  Intestate,  the 
former  dedal  might,  on  motion,  be  stricken  out  as  sham,  but  that  the  denial  as  to 
the  oontente  of  the  act,  being  in  tiie  langaage  authorized  by  Code  Civil  Proc  1 5U, 
andBotbefaiff  abowa  to  be  nue  by  anyralng  in  the  ceoord,  ooaldnotbesosfirlokaa 
oat 

Appeal  from  special  term.  New  Tork  county. 

Action  by  Thomas  Cavanagh,  as  administrator,  etc.,  of  Jane  Lingard  Bob^ 
insoD,  deceased,  against  the  Ocean  Steam  Navlgittion  Company,  Limited,  to 
recover  damages  for  the  death  of  said  intestate.  Flaintiff  having  served 
a  reply  to  certain  defenses  contained  in  the  answer,  defendant  made  a  motion 
to  strike  out  denials  In  the  reply  as  sham,  which  was  denied.  From  the 
order  denying  this  motion,  defendant  appeals.  For  prior  r^rts,  see  1  N.  Y. 
Supp.  418.  9  N.  Y.  Sopp.  196. 

Code  Civil  Proo.  N.  x.  g  514,  provides  that  "the  reply  must  contain  a  gen- 
eral or  specific  denial  of  each  material  allegation  of  the  oounter-claim,  contro- 
verted by  the  plaintiff,  or  of  any  knowledge  or  Information  thereof  sufficient 
to  form  a  belief;"  and  section  616  provides  that  a  reply  to  new  matter  con- 
tained in  the  answer,  when  directed  by  the  court.  ^uUl  be  "subject  to  tta 
same  rules  as  in  the  case  of  a  counter-claim. " 

Argued  before  Van  Bruht,  F.  .T.,  and  Bradt  and  Damhels.  JJ. 

n'Ae«2er,  Cortis  A  6odAin,  {Latormoe  Sodhin,  of  counsel,)  for  appellant. 
Thomeu  P.  n^ieftes  and  Jama  HiUhouUt  for  respondent. 

Van  BatmT,  P.  J.  This  action  was  brought  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate.  On  the  19th  of  May,  1887.  the  deceased 
was  a  passenger  npon  the  British  ship  Britannic,  which  on  said  day  came 
into  collision  with  the  British  ship  Celtic,  upon  the  Atlantic  ocean,  in  which 
the  deceased  received  injuries  which  instantly  caused  her  death.  On  the  2d 
of  May,  1889,  the  plaintiff  was  appointed  administmtor  de  bonis  non  of  the 
deceased,  and  in  the  same  month  this  action  was  commenced  by  virtue  of  an 
act  of  parliament  authorizing  such  an  action.  The  defendant  answered  de> 
nylng  any  negligence,  and  also  set  up  for  a  separate  defense  that  the  said  act 
of  parliament  required  that  every  action  commenced  thereunder  should  b» 
b^n  within  12  calendar  months  after  the  death  (tf  such  deceased  person;  and 
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thst  this  action  was  not  commenced  within  12  calendar  months  after  the 
death  of  the  plaintiff's  iotestate.  The  plaintiff,  havlnt;  been  directed  by  the 
court  to  reply  to  these  aUegationa  of  the  answer,  a^  m  the  flrst,  denied  that 
lie  had  any  knowledge  or  Information  suflQclent  to  form  a  belief  as  to  the 
flame,  and.  as  to  the  idlegatlon  In  respect  to  the  commencement  of  the  action, 
denied  the  same  npon  information  and  belief.  The  defendant  muved  to  strike 
•out  these  allegations  of  the  reply  as  sham,  which  motion  was  denied;  and, 
from  the  order  tbereiipoa  entered,  this  appeal  is  taken. 

The  denial  of  the  allegation  contained  In  the  answer  that  this  action  was  not 
liommeneed  within  12  mlendar  months  after  the  alleged  death  of  the  plaintiff's 
intfetate  seems  to  be  deliberate  perjury.  The  plaintiff,  in  hia  complaint, 
alleged  that  his  Intffltote  came  to  her  death  in  May,  1887,  and  he  further 
alleged  that  he  was  appointed  administrator  de  bonis  non  in  May,  1889,  nearly 
two  years  thereafter.  He  knew  that  this  action  had  not  been  ooininenced 
before  the  plaintiff  was  In  existence.  He  swore  to  the  complaint  on  the  15lh 
of  May,  1889,  Ofarly  two  years  after  the  death  of  the  intestate.  It  is  impos- 
sible but  that  he  knew  he  was  swearing  falsely  when  he  denied,  upon  informa- 
tion and  belief,  that  no  morf>  than  12  months  had  elapsed  after  the  death  of  hia 
intestate.  We  think  that  under  these  circumstances  such  a  denial  should  be 
striken  out  as  sham,  it  being  disproved  by  the  facta  disdoeed  upon  the  reo- 
oxd  itself. 

As  to  the  other  draial,  in  i-eference  to  the  contents  of  the  act  of  parliament, 
altbongh  probably  equally  false,  tlie  court  has  no  power  to  grant  nny  reli^ 
It  is  a  denial  of  an  allegation  contained  in  the  answer  in  the  language  author' 
ized  by  the  Code.  There  is  nothing  in  the  record  itself  which  ^ows  it  to  be 
false,  as  is  the  case  in  regard  to  the  other  denial  heretofore  mentioned.  The 
rnle  is  well  settled  that  the  simple  denial  of  a  fact  allied  by  way  of  com- 
plaint or  defenM  which  raises  a  general  issue  cannot  be  stricken  out  as  sham. 
This  Is  the  nature  of  the  denial  in  question,  and  consequently  the  court  was 
right  in  refusing  to  strike  the  same  from  the  record.  Tlie  order  shoold  be 
reversed  so  far  as  it  refuses  to  stiike  out  the  denial  of  the  fourth  allwation 
of  the  answer,  and  aflSrmed  In  respect  to  the  denial  of  the  third  aUefWoa  of 
the  answer,  without  costs. 

Dakxelb,  J.,  concurs.   Bbadt,  J.,  concurs  In  the  result. 


Abbey  e.  Tabbb  et  aL 
(Supreme  Court,  Cfmieral  Term,  Fifth  Department.  October  98, 18M) 

1.  Tkcstb— Pbios  Pud  bt  Third  Pabtt. 

Where,  npon  a  purchase  of  lasd,  title  is  taken  in  the  name  of  a  third  par^,  who 
•dTEOoes  the  prioe,  the  oonviTUice  is  hnt  a  purchas»-in<m«7  mortgagflk  and  does 
notcome  within  1  Rev.  St.  N.  Y.  p.  728,  %  61,  SDoUshinff  trusts  in  favor  ox  ons  par- 
ing the  coQsicleration  when  the  grant  is  made  to  another. 

S.  KiiowLBi>OB  OP  Agent— Bona  Fide  Purchaser. 

A  party,  actlDg  as  agent,  who  takes  a  Dion.gage  from  the  grantee  with  the  in- 
formation before  him,  or  readily  attain^le,  that  the  purohaser  was  than,  and  for 
25  years  had  been,  in  poaeeBsion  of  tbepremiaea,  or  a  good  part  thereof,  as  the  oa- 
tensible  owner,  receivee  the  mortgage  tor  his  principal,  charged  with  au  the  egiil- 
ties  of  the  purchaser. 

Appeal  from  judgment  entered  upon  the  report  ot  a  referee. 
The  facts  are  fully  stated  in  the  opinion. 

Argued  before  Dwight,  F.  J.,  and  Macohbbb  and  CorUtt,  JJ. 
B.  J.  Hioi/t,  for  appellant.   ISorTU  Morey,  for  respondents. 

M  ACOHBER,  J.  This  notion  was  brought  to  foreclose  a  mortgage  dated  Au- 
gust 25.  1888,  and  recorded  September  4. 1888,  executed  and  delivered  to  the 
plaintiff  by  the  defendant  Bradford  Taber  as  security  for  the  payment  of  the 
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mortgagor's  promissorj  note  In  ttie  sum  of  S8.200,  also  bearing  date  Angnat  25» 
1^.  and  payable  30  days  thereafter  to  the  plaintiff's  order,  being  given  for 
moneys  borrowed  of  the  payee  at  that  time  by  the  maker.  The  defense  Inter- 
posed by  the  defendants  Laaalle  Taber,  Henry  W.  Taber,  Sarah  Holcomb,  and 
Ellen  Holcomb.  who  are  the  only  children  and  heirs  at  law  of  Niles  C.  Taber. 
deceased,  and  by  the  defendant  Mary  Taber.  the  widow  of  Niles  C  Taber,  was 
that  the  mortgagor  whs  not  at  the  time'of  executing  the  mortg^e  the  owner 
of  the  mortgaged  premises,  but  that  the  lands  ttierein  described  belonged  to 
the  defendants,  of  which  fact  the  mortgagee  had  knowledge  or  such  notice  as 
pnt  him  on  inquiry  before  receiving  the  mortgage.  This  defense  prevailed 
at  tiie  trial.  The  referee^  under  cross-answers  served  upon  Bradford  Taber 
and  bis  wife,  directed  that  they  should  execute  a  conveyance  of  the  lands  to 
the  respondents.  He  also  directed  ii  money  judgment  against  the  defendant 
Bradford  Taber  for  the  amount  of  the  promissory  note.  From  each  and  ev- 
ery part  of  the  judgment  entered  upon  this  report  the  plaintiff  and  the  defend- 
ants Bradford  Taber  and  wife  iiave,  under  separate  notices,  brought  this  ap- 
peal. Kiles  C.  Taber,  under  whom  the  respondents  claim  to  be  the  owners  of 
the  mcvtgaged  premises,  being  a  brother  of  the  plaintiff,  died  intestate  on  tlie 
10th  day  of  Miiy.  1887,  having  then  been  in  possession  of  some  of  these  lands 
25  years,  and  of  the  whole  tliereof  more  than  20  yeai-s.  After  his  death,  and 
up  to  the  present  time,  the  respondents,  being  the  widow  and  all  the  heirs  at 
law  of  Niles  G.  Tal>er,  have  oontinned  such  possession,  claiming  to  be  the 
owners  thereof  through  Kiles  G.  Taber,  In  whom,  it  is  contended  in  their  be- 
half, was  the  title  at  the  time  of  bis  death.  The  paper  or  record  title  thereto 
was  in  the  defendant,  Bradford  Taber,  at  the  time  he  executed  the  mortgage 
to  the  plaintiff,  and  had  been  during  the  entire  occupancy  of  the  lands  by  the 
respondents  and  their  intestate,  the  deeds  of  the  several  parcels  thereof,  Ave 
in  number,  being  taken  in  the  name  of  Bradford  Talier,  between  the  16th  day 
of  April,  1862.  and  the25l)i  day  of  October,  1865.  The  evidence  satisfactorily 
eatabliabes  the  fact  fou  nd  by  tlie  referee,  that  each  of  these  deeds  was  so  taken  In 
the  name  of  Bradford  Taber  under  an  agreement  between  him  and  his  brother 
"SOm  that  the  former  should  advance  to  the  latter  the  purchase  money  for  each 
parcel  of  land,  and  take  the  deed  thereof  as  security  for  such  loans.  In  ac- 
cordance with  this  agreement  Niles  C.  Taber  entered  into  the  possession  of 
all  of  these  lands  as  the  several  parcels  were  bought,  and  during  his  life  he 
oontinned  fn  the  exclusive  poesession  and  control  thereof,  without  objection 
or  interference  of  Bradford  Taber.  Indeed,  the  latter  never  questioned  Niles 
C.  Taber^s  ownerahip  thereof  until  after  the  letter's  death.  At  the  time  of 
the  above-mentioned  agreement  a  large  portion  of  these  lands  was  not  cleared, 
bat  the  available  parts  thereof  were  cleared  by  Niles  G.  Taber,  and  reduced 
to  a  proper  condition  of  cultivation,  and  a  dwelling-house,  barns,  and  other 
neeessary  farm  bnildings  erected  by  blm  at  bis  own  expense,  and  in  reliance 
np<m  such  agreement  with  Bradford  Taber.  During  this  time  also  Niles  C. 
Taber  paid,  or  there  was  paid  in  his  behalf,  and  Bradford  Taber  received  from 
him  or  his  children,  interest  on  all  these  loans  as  though  the  deeds  were  secu- 
rities for  the  advancements  by  which  the  purchases  were  made.  The  correct 
amount  of  such  indebtedness  was  96,800.  Bradford  Taber  was  paid  in  full 
therefor  by  a  loan  obtained  from  the  Erie  County  Savings  Bank  by  a  mortgage 
of  these  premises  dated  October  1,  1880,  which  is  a  still  subsisting  lien  on 
these  lands,  the  interest  upon  which  was  paid  by  Niles  0.  Taber  and  his  heln 
to  Bradford  Taber  np  to  April  1,  1889. 

Upon  the  wholeevldence  it  is  abundantly  established  that  all  of  this  real  es- 
tate was  purchased  for  the  sole  benefit  of  Niles  C.  Taber.  Though  at  times 
Bradford  Taber  appears  aa  the  formal  party  to  the  contract,  or  in  the  negotia- 
tions for  the  sale,  yet  in  every  such  instance  he  was  moved  to  it  by  NUea  C. 
Taber.  The  evidence  which  has  resulted  in  an  adjudication  that  the  deeds 
are  but  mortgages.  Is  not  wholly  dqiendent  upon  the  oral  admissions  or 
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'deduatiMBs-otthftpartj  ohieSy  afFeefced,  but.  reits  in  part  upon  nutten  in 
writing  not  neoessaty  here  to  set  forth  io  detail.  These  facts  lead  inevltablj 
to  the  conclusion  that  aa  between  the  partiea  to  the  agreement  the  transaction 
rendered  Bradford  Taber  a  mortgagee  to  tbe  amount  of  moneys  advanced 
for  the  pnrctiaae  of  the  lands,  with  the  right  given  to  Niles  C-  Taber.  upon 
-payment  of  tbe  loans*  to  redeem  tlie  lands  and  compel  a  conveyance  thereof  to 
Mm.  ThB'Statate  abolishing  resulting  trusts  in  favor  of  one  paying  the  con- 
-sideration  where  the  grant  ia  made  to  another,  (I  Rev. St.  p.  728,  §51,)  does 
not  char.^v  the  relation  of  the  parties.  The  conveyance  was  but  a  mortgage 
fur  the  purchase  mon^*  and  does  not  come  within  the  statute.  Tbe  atatuto 
■does  Dot  preclude  the  assertion  of  title  taken  by  means  of  a  conveyance  for  a 
m>ecific  and  lawful  purpose  against  one  who  attempts  to  retain  the  property 
in  vicdatlon  of  his  ^reement,  and  in  fraud  of  the  trueowner.  Carr  v.  Carr, 
52N.  Y.260;  Dodd  v.  i\r«fi«0B,9O  N.  Y.  247;  Brutnfleld  v.  Soutail,%iHun, 
451.  The  preliminaiyoontention  made  in  behalf  of  the  respondents  w«  deem 
well  estaUislied,  and  therf>fore  hold  that  Bradford  Taber  had  only  a  lien  upon 
these  lands  to  the  extent  of  his  unpaid  advances,  and,  notwithstanding  the 
fact  that  tbe  title  deeds  ran  to  bim,  be  had  not  the  legal  right,  aa  a^^ost 
Niles  C.  Taber  and  his  heirs,  further  to  incumber  the  property. 

But  tlie  OBse,  Id  Its  principal  parts,  resta  upon  other  considsratfons  than 
those  affecting  the  existence  and  validity  of  this  agreement  of  the  parties,  for, 
under  the  recording  act,  if  the  plaintiff,  without  knowledge  or  notice  of  tbe 
equities  of  the  parties-  in  possession,  and  in  reliance  up(m  the  record  title  of 
the  mortgagor,  received  the  mortgage  In  suit  in  good  faithi  and  for  value,  he 
would  Im  entitled  to  a  judgment  of  foreclosure  and  sale  of  the  pretniaea.  The 
question  presented  by  this  proposition  is,  under  the  evideuce.  by  no  means 
free  from  difficulty.  It  should  be  stated  that  the  plaintiff  not  only  liad  no  no- 
tice of  the  agreement  between  Niles  0.  Taber  and  Bradford  Taber.  but  lie 
personally  bad  no  knowledge  of  the  fact  that  Klles  C.  Taber  and  his  heirs 
had  been  in  the  possession  and  actual  occupancy  of  tbe  farm  from  the  time  the 
■conveyances  thereof  had  l>een  delivered  to  the  grantee.  Furthermore,  he  ad- 
vened the  full  consideration  of  tbe  note  and  mortgage,  no  part  of  which  ha* 
been  paid.  His  demand,  therefore,  that  he  be  permitted  to  enforce  the  secu- 
rities which  he  holds  for  the  indebtedness  ought  not  to  be  denied  him  except 
npoD  establiebed  facts  showing  that  such  enforceHwnt  wouUl  either  contra- 
vene some  principle  of  law  or  run  counter  to  tbe  equities  existing  between 
tbe  parties.  Yet,  unless  he  occupies  the  place  of  a  bona  fide  mortf^agee. 
within  the  weH-established  meaning  of  the  phrase,  he  cannot  be  permitted  to 
-enforce  the  mortgage  i^ainst  the  persons  shown  to  Iw  the  true  owaera  oE  tbe 
lands.  The  plaintiff,  who  had  little  if  any  knowledge  of  the  value  of  tin  se- 
curity, relying  doubtless  upon  the  financial  ability  of  Lbe  borrower,  intrusted 
"the  business  of  taking  the  mortgage  to  his  attorixey  and  agent.  Though  there 
ia  no  evidence  of  any  notice  to  the  plaintiff  personally,  yet  he  is  chargeable 
with  any  knowledge  of  his  agent  acquired  in  the  transaction,  and  if  the  latter 
bad  notice  of  the  actual  possession  and  occupancy  of  the  mortgaged  premises 
by  the  respondents  tlie  plaintiff  must  be  deemed  to  be  charg^  therewith  U> 
the  same  extent  as  though  he  had  acted  thoughout  in  bis  own  behalf.  Story, 
£q.  Jur.  i%  408, 408a  ;  Gri;Sith  v.  Griffith,  9  Paige,  3U.  It  follows,  that  tbe 
plaintiff  took  tbe  mortgage  charged  with  all  the  consequences  of  tbe  applieft' 
tlon  of  tbe  rule  stated  by  Judge  Selden  in  Williamaon  t.  .Bnwm,  15  N.  Y. 
362,  which  ia  as  follows:  "Tbe  trae  doctrine  on  this  subject  is  that  where 
the  purchaser  has  knowledge  of  any  fact  aufficient  to  put  him  on  inquiry  as 
to  tbe  existence  of  some  right  of  title  In  conflict  with  that  he  is  abont  to  pvr- 
-chase.  he  is  pnsumed  either  to  have  made  the  inquiry  and  asewtained  Uie  «z> 
teat  of  such  prior  right,  or  to  have  been  guilty  of  a.d^^  of  negligence 
equally  fatal  to  his  claim,  to  be  considered  as  a  bona  fide  purchaser.  Thia 
{iresumption,  however,  is  a  mere  inference  of  fact,  and  vea^  be  repelleA  Ij 
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pmof  that  the  pnrcbaser  failed  to  discorer  the  prior  right,  notwItlMtandlng 
the  exercise  of  proper  diligence  on  his  part."  The  plaintiff,  bis  own  tet- 
timony,  Is  shown  to  be  a  man  of  much  experience  in  business,  loaning  money 
in  his  own  behalf,  and  for  the  bank  of  which  he  is  presideDt.  upon  securities, 
as  well  as  upon  the  personal  credit  of  the  borrowers,  with  an  eye  single  to  the 
certainty  of  payment  of  the  principal,  together  with  all  increments  thereof 
not  prohibited  by  law.  Though,  on  the  whole,  we  are  disposed  to  give  him 
the  full  benefit  of  his  oatb»  ttiat  he  neither  knew  nor  had  notice  of  any  defect 
in  the  title  to  the  farm,  or  of  any  equities  of  the  respondents  therein*  yet.  in 
the  determination  of  the  qooitioD  of  his  good  faith,  the  ordinary  rules  by 
which  the  business  mattera  of  keen  men  should  be  gauged  must  not  be  lost 
s^bt  of.  If,  with  a  dispoeition  to  oblige  an  old  friend  and  valuable  patron, 
knowing  that  the  borrower's  flnanoial  condition  was  ample  for  the  payment 
of  the  debt,  irrespective  of  the  proffered  collaterals,  the  plaintiff  did  in  this 
instance  relax  the  usual  precautions  of  wary  creditors  well  known  to  him. 
and  did,  while  in  form  taking  a  mortgage  security,  consciously  aid  by  his 
complaisance  the  perpetration  of  a  fraud  upon  others,  though  he  had  no  direct 
notice  of  their  rights,  he  should  be  brought  under  tlie  rule  above  stated,  and 
adjudged  to  hold  his  eoUateral  in  bad  faith.  The  circumstances  pointing  to 
this  conclusion  are  mainly  derived  from  the  testimony  given  by  the  plaintiff, 
and  are,  (1)  he  did  not  know  in  which  quarter  of  Erie  county  the  mortgaged 
premises  were  situated;  (2)  he  knew  there  was  a  prior  mortgage  upon  the 
8»me  lands,  but  did  not  learn  Its  amount;  (3)  he  luid  no  intelligent  idea  of 
the  value  of  the  land;  (4)  the  mortgage  was  to  run  for  30  days  only,  and  that, 
too,  when  there  was  no  apparent  exigency  of  the  borrower,  and  the  moneys 
were  in  fact  furnished  from  time  to  time,  and  the  whole  not  until  half  the 
credit  had  expired;  (5)  no  appraisnl  of  the  lands  was  required;  (6)  the  last 
appraisal  thereof  was  when  the  Erie  County  Savings  Bank  made  its  loan  of 
$6,B0O,  the  lands  and  buildings  then  being  estimateil  at  913,400;  (7)  the  last- 
mentioned  loan  was  still  outstanding,  which  with  the  loun  made  by  the  plain- 
tiff ($8,200)  aggregated  an  Incumbrance  of  915,000,  a  sum  materially  above 
the  actual  value  of  the  property;  (8)  the  immediate  steps  taken  to  foreclose 
the  mortgage,  without  regard  to  the  note,  which,  the  plaintiff  testified,  had 
been  negotiated  by  his  btuik  on  his  indorsement.  These  facts  go  far  to  show 
that  a  reasonable  inference  to  be  drawn  from  the  case  is  th.it  the  plaintiff  be- 
came the  tool  of  Bradford  Taber,  The  latter,  though  intending  to  throw  over- 
board the  legal  successors  of  his  brother,  knew  ttiat  a  direct  assault  could  not 
prevail,  as,  for  instance,  an  action  against  them  in  ejectment,  for  the  fact  of 
their  equitable  title  was  too  well  known  to  all  parties.  Hence  his  attack  upon 
that  tiUe  by  indirectltm,  by  the  intervention  of  third  parties  in  which  he 
should.  In  any  event,  get  the  full  value  of  the  farm.  The  not  infrequent 
mutual  device  by  seller  and  buyer  of  procuring  a  bona  fide  purchaser  was 
resorted  to,  and  it  was  done  by  that  sort  of  intrigue  which  induces  the  pur- 
chaser to  shut  his  eyes  while  the  vendor  operates  for  both.  Yet  the  learned 
referee,  whose  report  and  masterful  opinion  show  a  most  thorough  examina- 
tion of  the  case,  does  not  in  terms  draw  the  inference  which  a  legitimate  de- 
'uctionof  esta1>lished  facts  warranted,  but  contented  himself  with  placlog 
.  s  decision  upon  the  ground  that  the  agent  of  the  plaintiff,  in  negotiating 
the  loan,  was  Informed  of  the  possession  and  occupancy  by  the  respondents 
of  the  mortgaged  lands,  and  properly  imputing  that  knowledge  to  his  princi- 
pal. The  agent  and  attorney  of  tlie  plaintiff,  who  was  made  entirely  familiar 
with  the  extent  of  the  mortgaged  property,  the  prior  incumbritnce  thereon,  and 
its  supposed  value,  was  also  Informed  of  the  fact  that  such  lands  were  in  the 
possession  and  occupancy  of  other  persons  than  the  mortgagor,  even  their 
names  being  given  him,  though  be  could  not  recall  them  at  the  trial.  Fur- 
thermore, he  knew  that  the  mortgagor  was  not  then  in  possession,  and  he 
bad  uot  been  for  at  loast  ■soKuf  years  preceding  this  time.  The  referee  has* 
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in  his  opinion,  stated  the  case  somewhat  mure  favorably  to  ttie  appellant  thnn 
the  testimony  of  the  agent  would,  in  oar  judgment,  warrant,  for  he  ^ivfs 
the  agent  credit  for  having  been  informed  that  the  parties  ao  in  possession 
were  tenants.  Under  this  information  given  to  his  agent,  the  pliUntiff  wits 
charged  with  the  duty  of  ascertaining  the  character  and  extent  of  that  posses- 
sion by  the  respondents.  If  he  bad  made  inquiry  of  persons  to  whom  a  rna- 
sonably  careful  man  wouid  have  deemed  himself  refen^  by  tliat  informatioQ, 
he  undoubtedly  would  have  ascertained  the  fact  that  for  more  than  30  years 
Kile  G.  Taber  bad  been  In  possession  of  the  whole,  and  of  a  good  part  thereof, 
for  25  years,  ostensibly  as  the  owner,  and  not  in  subordination  to  any  person. 
With  that  Information  before  him,  or  readily  attainable,  he  received  for  bis 
principal  the  mortgage,  charged  with  ail  its  intrinsic  infirmities.  In  respect 
to  the  details  of  the  account  between  Bradford  and  Niles,  and  how  the  sum 
(k  $145  Came  to  be  fixed  upon  by  them  as  the  annual  interest  upon  the  whole 
indebtedness  chargeable  against  the  firm,  including  the  Judgment  of  Kovem- 
ber  12, 1883,  for  $1,965.39.  we  think  the  solution  given  by  the  referee,  though 
the  evidence  pertaining  thereto  is  not  very  full,  or  altogether  satisfactory,  is 
entirely  consistent  with  the  principal  features  of  the  case,  and  fa  the  best  at- 
tainable from  the  facts  hiid  before  him.  The  judgment  appealed  from  should 
be  affirmed*  with  costs.   AU  concur. 


{Supreme  Court,  General  Term,  Fifth  Department.   October  38, 1880.) 

1.  SusHoaATB's  Recokdb — Wil,ls. 

Laws  N.  Y.  1S90,  a  i55,  confirming  all  acts  of  surrogates  in  certifying  the  recoras 
of  their  offloe,  ooven  the  record  of  a  will  in  a  ease  wxtsUng,  and  vadetermtned  in 
the  oonrto,  at  the  Ume  of  the  passage  Uiereol 

II  Lost  Willb — PBOor  or  Coktihts. 

The  will  of  plBintlfE'ft  father,  whereby  he  devised  hit  realtor  to  bis  children,  sub- 
ject to  the  life-estate  of  his  widow,  was  lost  after  probate.  The  copy  of  the  will 
set  oat  Id  the  surro^te's  book  of  wills  omitted  the  name  of  platotifF  as  one  of 
the  beneflciaries,  while  the  will  recorded  in  the  connty  clerk's  offloe  oontained  bis 
name,  with  the  other  children.  The  copy  in  the  oouaty  clerk's  office  bore  a  mark 
showinff  that  It  tiad  been  compared  with  the  original,  while  thn  copy  in  the  book  of 
wills  did  not  No  reason  ezlbted  for  the  exolasion  of  pl^ntiff  from  his  share  of 
the  estate.  Held,  that  there  was  a  pr^Mnderaaoe  of  eridenoe  that  r'^'**<ff  was 
named  is  the  will. 

Appeal  from  special  term,  Erie  county. 

Action  for  partition  by  Bartholomew  Fetes  against  Adelaide  Yolmer  and 
others.   From  the  interlocutory  Judgment  entered  therein  defendant  ^ipeala. 
Argued  before  Dwiqht,  P.  J.,  and  Macoubeb  and  Coblbtt.  JJ. 


Bugene  3.  Chamberlain,  tor  appellants.   QUti  S.  SUUipMm  tot  respond- 


Uaoohbbr,  J.  On  the  fbrmer  appeal  In  this  case,  reported  in  8  N.  T. 
Supp.  294,  It  was  held  that  a  failure  to  serve  properly  two  of  the  necessary 
parties  for  a  complete  partition  of  the  premises  described  In  the  complaint 
was  fatal  to  the  interlocutory  judgment,  and  such  Judginwt  was  accordingly 
reversed.  Knee  that  decision,  the  insnfflclencies  in  the  practice  have,  appar- 
ently, all  been  supplied  by  proper  appearances  of  absentees  and  ottierwiae;  so 
that  we  have  before  us  at  the  present  hearing  only  one  question  of  moment, 
and  that  relates  wholly  to  the  merits  of  the  action. 

The  right  of  the  pltdntiff  to  maintain  partition  on  the  premises  in  question 
to  denied  by  the  appellant  upon  the  ground  that  the  plaintilt,  at  the  time  <tf  the 
banning  of  the  action,  had  no  title  to  or  interest  in  these  lands.  All  of  the 
parties  claim  under  Louis  Fetes,  who  died  on  the  21th  day  of  Jn]y,  18S6,  leav- 
ing a  last  will  and  testament  disposing  of  both  real  and  pmonal  property, 
-^-reby  he  davised  to  his  widow  a  lite  interest  In  the  lands  desexUied  la  tbe 
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complaint,  with  the  remainder  over  to  his  children.  The  will  was  dulj  ad- 
mitted to  probate  on  the  26th  day  of  D«cembei-,  1855,  by  tlie  surrogate  of  the 
county  of  Erie.  The  point  in  controversy  is  whether  the  plaihtiff  was  named 
in  the  win  88  one  of  the  children  of  the  deceased.  The  will  was  recorded  in 
the  surrogate's  o£Qce  some  time  between  December  26, 1855,  and  Decemlwr  31, 
1855,  when  the  term  of  the  surrogate  expired  by  limitation.  His  successor 
signed  a  certiQed  copy  of  the  will  January  8, 1856,  and  annexed  thereto  a  pa- 
per purporting  to  be  a  certiQcate  to  the  effect  that  it  had  been  so  admitted  to 
probate  by  his  predecessor,  and  that  the  same  was  then  on  flle  in  the  surro- 
gate's court.  This  instrument  was  recorded  in  the  Erie  county  clerk's  office 
in  the  year  1871,  as  a  will  of  real  estate.  The  original  will  was  lost,  and  the 
question  as  to  the  contents  thereof  is  to  be  determined  mainly  by  the  copy 
thereof,  as  recorded  in  the  surrogate's  office,  and  the  other  copy  thereof  as  re- 
corded in  the  county  clerk's  office.  The  copy  set  out  in  the  books  of  the  8ur> 
rotate  omits  the  name  of  the  plaintiff  as  one  of  the  beneBciarlea  under  the 
will,  while  the  one  recorded  in  the  county  clerk's  office  contains  his  name, 
vith  five  others,  all  the  children  of  the  testator.  It  is  probable  that  the  sur- 
rogate, being  pressed  for  time,  had  not  an  opportunity,  before  surrendering 
bis  office,  to  compare  the  copy  as  it  now  appears  in  his  book,  with  the  original. 
Thlfl  assumption  finds  corruborution  in  the  fact  that  such  copy  in  the  surro- 
gate's book  bore  no  certificate  or  mark  showing  that  it  had  been  compared 
with  the  original  will.  But  the  copy  as  recorded  in  the  county  clerk's  office 
b»rs  upon  its  face  such  evidence,  as  it  has  the  usual  certificate  annexed.  The 
attestation  usually  determines  the  question  whether  the  document  is  the  whole 
or  a  part  only  of  the  original.    Vorts  v.  Smith,  13  Serg.  &  B.  334. 

But  it  is  claimed  that  the  certificate  of  the  surrogate  was  a  nullity,  inas- 
much as  the  statute  under  which  the  same  purports  to  have  been  given  re* 
lates  only  to  the  certificates  of  the  successors  in  office,  where  there  has  been 
a  vacancy,  and  that  the  appointees  of  the  unexpired  terra  alone  are  authorized 
to  complete  the  unfinished  business  of  their  predecessors,  (2  Rev.  St.  p.  223, 
S  11.)  while  those  succeeding  by  election  for  a  full  term  have  not  such  power. 
It  would  seem  that  there  was  an  omission  on  the  part  of  the  legislature  in 
not  making  the  statute  broad  euongh  to  cover  the  right  of  a  successor  by  elec- 
tion to  complete  the  unfinished  business  of  his  predecessor.  It  is  proliable. 
as  the  i\:feree  says,  that  the  legislature,  in  enacting  this  provision,  had  in 
view  the  simple  act  of  signing  and  certifying  records  and  documents  pre- 
samptively  legal  and  valid.  In  other  words,  such  power  may  have  been  as- 
Bumtrd  to  have  theretofore  existed,  and  the  object  of  this  provision  was  simply 
to  authorize  the  successor  of  a  surrogate  whose  office  had  been  suddenly  termi- 
nated by  death,  incapacity,  or  removal,  to  continue  and  complete  the  business 
begun  and  pending  before  him.  The  provisions  of  the  statute  contemplated 
that  every  public  officer  should  complete  his  official  business  before  retiring 
at  the  end  of  his  term.  But  it  by  no  meims  follows  that  the  surrogate  had 
not  the  power  to  certify  records  which  be  found  in  his  office.  Under  the 
Bevised  Statutes,  as  originally  enacted,  a  surrogate  could  exercise  no  powers 
except  those  which  were  expressly  conferred  upon  him.  Id.  p.  220,  §  1.  By 
chapter  460  of  Laws  of  1837,  liowever,  these  restrictions  were  removed,  at 
least  to  some  extent,  and  be  was  empowered  to  administer  Justice  in  all  mat- 
ters according  to  the  provisions  of  the  statutes  of  the  state,  and  there  were 
conferred  upon  him  all  the  powers  which  were  necessary  and  incidental  to  en- 
able him  to  dischargfl  the  duties  of  his  office.  Brick*»  BataUt  15  Abb.  Pr, 
S2.  He  has  the  power  to  exemplify  under  his  seal  of  office  all  transcripts  of 
records,  papers,  or  proceedings  therein,  and  the  same  must  be  reedved  In 
evidence  In  all  courts  with  the  like  effect  as  the  exemplifications  of  the  leo- 
ords,  ^peis,  and  proceedings  of  courts  of  record.  2  Bev.  St.  p.  221,  g  8. 
It  Is  quite  probable  that  the  copy  certified  by  the  su  rrogate,  and  which  was  re- 
corded In  uc  county  clerk's  oOat,  was  taken  from  the  original  wiU  as  Atod. 
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and  not  from  a  copy  thereof  as  entered  in  the  books  of  the  aarrogate.  ! 
much  only  need  be  said  upon  the  question  of  the  probabilities  as  to  vhii 
record  was  the.true  one,  irrespective  of  the  admissibility  of  either  of  them  : 
evidence,  whether  as  primary  or  secondary  proof.  Under  sections  14»  15,  p.  5 
this  record  would  not  be  admitted  ns  primary  evidence,  inasmuch  aa  It  do 
not  contain  "the  proofs  and  examtnationa  so  taken."  Morria  t.  JTeyes.  1  Hi 
540;  Caio  v.  Robertson,  5  N.  Y.  182;  ffiU  v.  Croehford,  24  N.  Y.  128.  T] 
enabUng  act  passed  by  the  legislature  in  1870»  (chapter  74.)  provides  as  fic 
lows:  "Section  1.  All  cases,  hitherto. of  sorn^fatea  and  ofBcers  acting  aa  sm 
in  completing.  1^  signing  In  their  own  names,  the  unsigned  and  onoertlflt 
reoordB  of  wills  and  of  the  proofo  and  examinations  taken  In  the  proceedin] 
of  the  probate  thereof,  before  their  own  predecessors  In  office,  an  hereby  ooi 
firmed  and  declared  to  be  valid  and  in  full  compliance  with  the  pre-ezlstti 
statutory  requirements.**  This.power  however.  It  will  be  observed,  was  r 
stricted  to  cases  where  the  record  of  the  wills  contained  the  proofs  and  exan 
Inatlons  u  required  by  the  provisions  of  the  Revised  Statntea.  StU  v.  Croc, 
fordt  24  2f.  T.  128.  Whatever  the  Insufficiencies  of  the  enaUlng  act  of  18^ 
may  be.  no  question  can  be  made  of  the  act  of  1890,  (chapter  155.)  whli 
conflrms  all  acta  of  surrogates  In  certifying  the  records  of  their  office,  and  tl 
same  clearly  covers  the  record  cit  the  will  in  the  case  before  us.  While,  It : 
true,  ttils  act  was  passed  since  this  controversy  arose,  and  even  since  cai 
was  argued  before  tliis  court,  yet  such  are  Its  comprehensive  terms  that 
must  be  deemed  to  apply  to  all  cases  existing  and  nniletermined  in  the  court 
A  statate  commonly  speaks  only  for  the  future,  and.  where  vested  rights  m 
Involved,  the  l^islature  cannot  afTect  the  past  or  the  present,  but  there  ai 
many  remedial  statutes  that  mainly  afFect  past  transactions,  and  are  enactt 
for  that  purpose.  Statutes  confirming  lUwal  or  irregular  proceedings  of  var 
ous  public  officers  are  of  this  character,  and  can  have  no  relation  toothertbs 
past  transaeUons.  1  Kent,  Comm.  455;  Foatar  v.  J7anft.  16  Mass.  245; 
derwood  v.  Lilly,  10  Serg.  &  B.  101;  People  v.  Supenimrt,  4S  K.  T.  131 
People  V.  apicer,  99  N.  Y.  283,  1  K.  E.  Sep.  680.  Under  these  statntas,  tt 
certificate  ^ded  to  the  record  of  the  will  In  the  surrogate's  office  was  coi 
firmed,  as  also  was  his  certificate  that  the  will  delivered  to  him  by  bis  preJi 
cessor  was  the  original  will  from  which  the  copy  was  made  and  upon  the  fait 
and  credit  of  which  be  certified  the  copy.  The  copy  of  the  will  in  the  boa 
otdeeds  seems  to  us  to  be  precisely  of  the  same  degree  of  evidence  as  thecojp 
of  it  in  the  record  of  wills,  and  that,  under  these  enabling  acts,  they  both  bi 
came  primary  evidence  of  the  contents  of  the  will  itself.  tXo  greater  aflo 
can  be  given  to  the  one  than  Is  given  to  the  other  of  these  records.  Eadi  U 
copy  of  the  s»me  will. 

It  is  a  noteworthy  fact  that  there  is  no  evidence  that  there  was  any  parpos 
on  the  part  of  the  testator  to  withhold  from  the  plaintiff  an  eqnal  share  in  tti 
residuary  estate  after  the  expiration  of  the  life  interest  of  the  testator's  wift 
This  fact,  therefore,  coupled  with  the  other,  namely,  that  in  the  hook  of  will 
the  record  bad  not  been  nigned  and  so  probably  not  compared  with  the  orij 
inal  will,  and  the  further  fact  that  Bartholomew  Fetes'  name  appears  in  tli 
record  as  contained  In  the  book  of  deeds  In  the  clerk's  office,  presents  a  cai 
where  the  more  reasonable  inference  is  that  the  pUinti£f  was  in  fact  name 
in  the  will,  and  that,  consequently,  he  can  maintain  this  action.  These  Ii 
reconcilable  documents  present  an  instiince  of  conilict  of  evidence  only;  an 
the  case  must  be  disposed  of  substantially  In  the  same  manner  as  other  case 
where  the  evidence  is  conflicting.  Where  two  Inconsistent  copies  of  the  sam 
will,  both  duly  certified,  the  one  from  the  records  of  the  sun-ogate*s  office  an 
the  other  from  the  records  of  the  county  clerk's  office,  are  in  evidence,  th 
original  will  being  lost,  and  both  paitira  to  the  controversy  claim  under  tb 
probate  of  such  lost  will,  the  court  or  tribunal  passing  upon  the  facta  only  n 
sort  to  the  attending  dicumstanceSi  and,  it  there  Is  no  other  evidence.  d< 
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termine  wbioh  record  is  the  trae.one.  Under  this  rule,  there  is  a  clear  pre- 
ponderftnce  of  the  evidence  in  favor  of  the  plaintiff.  It  follows,  therefore, 
that  the  interlocutory  judgment  appealed  from  should  be  affirmed,  with  coata 
to  the  reapoodent.   Ail  conour. 


(Suprmnt  Court,  Qeneral  Term,  Flrat  Department.  October  M,  1890.; 

L  rpais   asimmisi'i  i  or  Judsmbht— Liabiutt  of  Assiaan. 

Flalnttff  assigned  a  judgment  reoovered  "and  all  sums  of  money  that  may  tie  bad 
or  obtained  by  means  thereof,  or  on  bdt  proceedings  to  be  had  thereupon. "  The 
judgment  was  reversed  by  the  general  term,  uid  the  reversal  sustained  by  the 
oonrt  of  Ideals.  Held  that,  onder  Code  Civil  Proo.  N.  Y.  I  82i7,  providing  that 
where,  after  siUt  brought,  the  cause  of  action  becomes  the  property  of  a  jieraon 
not  a  par^  to  ttie  action,  the  transferee,  or  other  person  Interested,  Is  liable  for 
oosiB,  as  il  he  was  the  plaintiff,  the  assignee  was  liable  for  the  oosts  recovered  by 
dafandant  both  before  aod  aftsr  the  assignment,  and  that  his  liability  was  not 
avoided  by  hts  omissioa  to  take  active  oharga  of  the  proseoatloa  of  the  aoUon. 

1  Siica— CoxsnrimoiMi.  L&w. 

Section  8M7  Is  u>t  In  oonfllot  vriUi  the  oonstltntion  of  the  states 

Ai^ieal  from  special  term.  New  York  county. 

Action  by  Mary  A.  F.  Tucker  against  Cornelia  GUman.  Judgment  was 
recovered  against  defendant,  and,  pending  an  appeal,  Freble  Tucker  took  an 
assignment  thereof.  He  now  appeals  from  an  order  directing  him  to  pay  the 
costs  of  the  action  upon  the  rendition  ot  a  judgment  against  plaintiff. 

Argued  before  Yan  Bbuzit,  F.  J.,  and  Bsadt  aod  DAnmis,  JJ. 


Tuokar,  Hardy  A  Wainioright,  tot  appellant.   Qaorga  H.  FUUihar,  tot  ra- 


Dasixls*  J.  The  plaintiff,  as  the  assignee  of  the  recelTW  of  the  Kings 
County  lianafiwtaring  Company,  a  corporation  formed  ander  the  manufact- 
uring laws  of  thia  state,  brought  this  action  to  recover  the  balance  of  60  per 
rent,  ot  the  defendant's  unpaid  subacription  for  the  stock  of  ttie  company. 
The  receiver  was  appointed  on  the  petitk)n  of  the  assignees  in  bankruptcy  ot 
Frances  Mirick,  who  was  a  judgment  creditor  of  the  corporation.  She  recov- 
ered a  Jadgm^  at  the  trial  for  the  amount  owing  by  the  defendant  on  taw 
subscription,  uid  after  it  had  been  entered  ahe  made  a  written  assignment  oC 
the  judgment,  '*uid  all  sums  of  money  that  nuy  be  had  or  obtained  by  meana 
thereirf,  or  on  any  proceedings  to  be  had  tho^upon."  An  appeal  waa  taken 
fiom  the  judgment,  whioh  was  afterwards  heard  by  this  general  term,  and 
the  judgmai^  waa  reTeraed,  and  a  new  trial  ordered.  45  Hna.  193.  An  ap- 
peal was  then  taken  to  the  court  of  appeala*  (24  N.  E.  Bep.  802.)  where  this 
decision  waa  affirmed.  Both  decdsioos  proceeded  upon  the  construction  of  the 
statute  dedaratory  of  ttie  liability  of  sbareholdera  for  their  unpaid  subscrip- 
tions, holding  an  action  in  equity,  and  not  an  action  at  law,  aa  this  was*  to 
lie  the  appropriate  remedy  for  the  enforcunent  of  the  liability.  The  statute 
has  made  the  ahareholders  liable  upon  their  unpaid  subscriptions  so  far  as  to 
pay  on  each  share  the  sum  necessary  to  complete  the  amount  of  the  share  as 
tixed  by  the  oharter  of  the  company*  or  for  such  proportion  of  that  sum  aa 
shall  be  required  to  satisfy  the  debta  of  the  company,  (2  Bev.  St.,  6th  Ed.,  p. 
391,  S  hi)  and  to  ascertain  ai^  adjust  these  amounts  is  tbe  province  of  an  ac- 
tion m  equity.  And  the  plaintiff  failed  to  secure  redress  for  the  reason  that 
she  ffldled  to  acquire  the  right  to  maintain  that  action,  and  did  not  in  fact 
proceed  in  that  form.  But  tbe  cause  of  action  presented  by  her  complaint 
was  for  the  recovery  of  tbe  unpaid  amount  owing  by  the  defendant  on  the 
shares  of  the  corporation  taken  by  her;  and  it  is  tbe  costs  recovered  by  tlie 
defendant  in  this  failure  of  the  plaintiff's  action  that  tlie  assignee  has  been 
ordered  to  pay.  This  order  was  made  under  the  aathority  of  section  3247  of  tbe 
Code  ot  CItU  PKooedora.  which  baa  provided:  "Where,  after  tbe  commence- 
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ment  of  an  action^  the  cause  of  action  becomes,  by  transfer  or  otherwise,  tt 
property  of  a  person  not  a  party  to  the  action,  the  transferee  or  other  perse 
80  interested  is  liaUe  for  costs,  in  the  like  cases,  and  to  the  same  fxt«nt,  i 
if  he  was  the  plaintiff,  and  where  costs  are  awarded  against  the  plaintiff,  tt 
court  may,  by  oriier,  direct  the  person  so  liable  to  pay  them.''  And  ttiis  a 
fiignment  bad  the  e£fect  of  transferring  to  the  assignee  the  cause  of  actioa  c 
which  the  plaintiff  endeavored  to  maintain  her  action;  for  by  section  1912  > 
the  Code  of  Civil  Procedure  u  judgment  for  a  sum  of  money,  which  this  jud; 
ment  was,  may  he  transferred  by  assignment,  and  it  is  only  when  it  may  bai 
been  recovered  upon  a  cause  of  action  not  itself  assignable  or  transferab 
that  it  will  fail  to  transfer  the  cause  of  action  in  case  the  judgment  shall  I 
afterwards  vacated  or  reversed.  This  was  not  such  a  cause  of  action, 
was  for  a  debt  owing  by  the  defendant,  and  recoverable  by  the  creditors 
the  corporation,  so  far  as  it  might  be  necfSSHry  to  satisfy  the  debts  of  tl 
company,  ani.1  proportionately  with  the  liability  slmihirly  existing  again 
other  shareholders  for  their  unpaid  subscriptions.  The  liability  was  in  i 
sense  a  penalty,  but  it  was  for  what  the  subscribers  had  rendered  theuiseiv 
liable  to  pay  in  purchasing  the  shares  of  the  company,  and  that  was  tran 
ferable  before  judgment  under  the  general  principles  of  the  law  concernii 
the  assignability  of  choses  in  action.  TbeHSsignmentof  the  judgment,  ther 
fore,  did  assign  the  cause  of  action  asserted  by  the  plaintiff  as  the  foundatit 
of  her  suit,  and  that  is  the  effect  which  such  an  iissignment  of  a  judgme 
was  held  to  have  at  common  law.  It  operated  as  an  assignment  of  the  cau 
of  actioD  itself,  {Solen  v.  Crosby,  49  N.  Y.  183;  Upears  v.  Mapor,  87  N. ' 
359,  369;}  and  both  by  this  section  of  the  Code,  as  well  as  the  principle  su 
ported  by  these  authorities,  the  assignee  becitme,  by  the  assignment  maile 
him.  the  owner  of  this  cause  of  action,  and  liable  to  pay  the  costs  of  defen 
ing  the  action. 

This  liability  has  not  been  limited  to  the  costs  accruing  after  the  assig 
ment,  but  It  includes  all  the  costs,  for  section  3247  has  declared  that  t 
transferee  "is  liable  for  costs,  in  the  like  cases,  and  to  the  same  extent,  as  if 
was  the  plaintiff;"  and  that  plainly  includes  all  the  costs  which  shall  be  i 
oovered  by  the  defendant.  It  is  no  legal  answer  to  this  liability  that  t 
plaintiff  in  the  end  proved  to  have  no  well-founded  cause  of  action.  If 
were,  then  the  assignee  would  in  all  cases  escape  the  liability  which  t 
statute  has  declared,  for  where  the  plaintiff  has  a  good  cause  of  action,  t 
assignee  would  not  be  liable  at  all;  and  if  he  were  not,  when  the  plaint 
failed  to  establish  a  cause  ot  action,  the  statute  would  provide  the  way  to  d 
feat  Its  own  enactment*  which  plainly  could  not  be  the  intention  of  the  la^ 
It  Is  only  when  the  plaintiff  fails  that  the  assignee  ia  liable  for  the  cosi 
and  an  actual  right  of  action  could  not  have  been  intended  to  be  necessa 
to  produce  that  liability.  The  most  that  the  statute  can  be  held  to  have  i 
qnlred  is  that  the  assignment  shall  be  of  the  alleged  cause  of  action,  whic 
by  the  result  of  the  litigation,  shall  be  defeated.  The  design  evidently  w 
to  declare  the  assignee  liable  for  intermeddling  ot  dealing  in  the  unfound 
legal  controversies  of  other  persons.  He  can,  by  the  assignnwnt  to  him,  s 
quire  all  the  chances  of  success*  but  after  he  shall  have  done  that  and  th 
fail,  then,  nnder  this  law,  he  may  be  ordered  to  pay  the  costs  of  the  defet 
anL  The  liabilify  follows  the  assignment  of  the  asserted,  not  a  real  cau 
of  action.  2fetther  can  this  liability  be  av<rided  by  Us  omission  to  take  t 
acUve  charge  of  the  prosecution  of  the  aeUon*  for  It  has  been  nude  to  resi 
from  the  assignment  Itself,  by  which  the  assignee  becomes  entitled  to  t 
advantages  of  the  liti^tion  Incase  of  its  succees.  All  that  Israqnisite 
that  the  cause  of  action,  whatever  it  may  be.  when  it  Is  capable  of  bei 
transferred*  shall  became  tbe  property  of  the  assignee,  and  that  property  w 
be  derived  from  the  assignment  alone.  By  taking  the  assignment  the  i 
signee  made  himself  a  party  to  the  Utdgation.  From  that  tSne  tt  was  ci 
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ried  on  vhol^  for  bis  benefit.  If  It  bad  resulted  faTorebly.  the  proeeedi 
would  hare  bdonged  to  him.  It  was  his  salt,  anU  it  was  by  bla  permission 
that  it  afterwards  went  forward  in  the  name  of  the  [daintiff.  He  toIuo- 
tarily  assumed  that  relation  tu  the  actiun,  and  the  merits  were  as  fully  heard 
ior  him  as  they  could  have  been  if  he  Imd  been  in  name,  as  be  was  In  faot, 
the  par^  prosecuting.  |Ie  acquired  the  litigation  with  all  its  consequences, 
one  uf  which  was  this  lit^Ulty.  Tliere  is  no  foundation  whatever  for  the 
DbjM:tion  that  this  section  of  the  law  is  in  contllct  with  the  constitution  of 
ttie  state.  It  has  gone  no  further  tlian  to  permit  the  assignment  subject  to 
tlie  cundition  that  the  assignee  shall  assume  the  payment  of  tlie  costs  when 
tiiert;  stmll  be  hq  aUverse  result,  and  he  accepted  this  condition  when  be  took 
the  uttsignment.  The  law  has  deprived  him  of  no  right  whatever,  but  he 
bas  done  that  himself  by  bis  own  voluntary  act.  He  was  at  liberty  to  suth 
ject  himself  to  this  liability,  or  not,  as  he  himself  elected,  and.  as  be  chose 
tu  do  so  for  the  expected  advantaxes.  he  must  sbiite  by  the  rt-sult  the  law  de- 
clared might  follow  his  failure.  Tlteie  was  no  constitutional  restraint  stand- 
ing in  his  way.  It  was  a  matter  of  pure  volition  on  bis  part  whether  he 
would  take  this  risk  which  the  statute  had  doclared.  He  did  take  it,  and 
cannot  complain  that  the  law  is  now  enforced  against  bim.  The  order 
slioold  b«  ■fflrmed,  with  $10  costs  and  the  disbutaements.  All  concur. 


(Supreme  Courtt  Omeral  Term,  First  Department   October  84, 1890.) 

1.  LOCAI.  iHPBOTUlKirT— VaCATINO  ASSSSSMBSlV-JUKIWICTIOIf. 

Fsyment  of  an  BSKsinieot  for  a  local  Improvement  pending  proceedia^  to  vaoste 
does  not  deprive  the  conn  of  jorUdiotioB  to  vacste  or  reduce  the  assessment 

1  Bins— LiHITATIOH  OF  AonOK. 

ProceedingB  to  vacate  an  assessment  are  ccnnmenoed  when  the  petition  is  served 
on  the  counsel  to  the  oorporation  so  as  to  stop  tbe  raaniug  of  the  statute  of  limitsr 
tlms,  ud  delay  in  notioins  the  petition  for  a  hearing  is  not  tetal  to  the  prooeeding 
in  tbe  absence  of  any  motion  to  dismiss  l>y  the  corporation  oonnseL 
1  SuiB — FsTrrioiT. 

A  petitioD  to  vacate  an  assessment  which  states  definitely  that  the  work  for 
whioti  the  assesMnent  was  made  was  done  without  any  antiunity  of  law,  and  In 
TtolatUm  of  the  statute,  is  good  as  against  ohJections  r^aed  for  the  first  time  on  ap- . 
peso. 

Appeal  from  special  term,  Kew  York  county. 

A  proceeding  Instituted  by  James  C.  Hazleton  to  vac^  an  assessment  for 
paving  Thirteenth  avenue,  Kew  York  city.  From  an  order  Tacating  .the  aa- 
seasment  tbe  mayor,  aldermen,  etc.,  of  tbe  city  appeal. 

Argued  before  Yak  Bbtjht,  r.  J.,  and  Brady  and  Daniels,  JJ. 

Qeorgt  X.  SUrling,  for  appellants.   P.  A.  Hargotu,  for  respondent. 

Bbadt,  J.  This  proceeding  waa  instituted  under  chapter  338  of  the  Laws 
of  1858,  and  its  amendments,  which  were  subsequently  incorporated  into  the 
consolidation  act.  See  sections  H97-91i,  c.  410.  Laws  1882.  The  papers  were 
»trved  on  the  counsel  to  the  corpuration  on  the  17th  of  August,  1880,  but  the 
notice  of  the  application  upon  the  petition,  and  tbe  proofs  which  bad  been 
t'lken  in  the  mean  time,  were  not  served  until  February  12,  1890.  Although 
the  petition  was  served  on  the  17th  of  August.  1880*  as  already  mentioned, 
tbe  notice  of  application  for  the  order  vacating  the  assessment  was  founded 
upon  the  petition  and  the  proofs  which  were  subsequently  taken.  In  the  pe- 
tition tbe  following  reasons  were  stated  as  the  grounds  upon  which  the  peti- 
tioner rdied  for  success,  viz.:  "(1)  Because  there  is  included  in  said  asspss- 
ntent,  and  assessed  upon  the  lots  of  your  petitioner,  the  cost  of  work  for  wbit:h 
no  contract  was  made.  In  conformity  with  the  provisions  of  the  charter  of 
187S.  nor  wan  aiv  bida  made  for  doing  aalA  work,  or  any  part  tbereitf ,  or  any 
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ftKDpeUttm  therefor ;  (2)  that  the  work,  for  the  expenw  «f  wfaloh  «ald  assc 
meat  is  Imposed,  was  don«  without  any  authori^  of  Uw,  and  there  are 
elnded  therein  expenses  not  authorized  l^Isw;  (3)  that  said  assessment 
for  a  repavement  laid  in  violation  of  law,  and  is  in  violation  of  chapter  3 
Laws  1840."  It  Is  contended  by  the  learned  counsel  for  the  corpontioo  tl 
no  evldenoe  was  offered  to  sastaln  either  tiie  first  or  second  of  these  reaso 
and  that  the  respondent  must  rely  upon  the  third,  namely,  that  the  asst 
meat  is  for  a  repavement  laid  in  violation  of  law,  and  is  in  violation  of  ch 
ter  326  of  the  Laws  of  1840.  It  is  conceded  by  him  that  thwe  was  do  ta 
valuation,  and  that  under  the  law  of  1840  no  assessment  can  be  assessed 
a  loeal  improvement  beyond  the  amount  of  one-half  of  the  assessment  for 
purposes  of  taxation,  (see  chapter  826,  Laws  of  that  year,)  and  also  that  n 
taxation  or  non-assessment  for  the  purpose  of  taxation  Is  sufficient  to  vac 
an  assessment  for  a  local  improvement.  Such  is  the  establislied  rule. 
In  re  Second  Arm.  M.  E.  Church,  66  N.  T.  395;  In  re  Cram,  69  K.  Y.  4 
In  TV  Sohell,  76  K.  Y.  432.  And  the  reliance  of  the  learned  counsel  is  tii 
two  points:  First,  that  the  court  had  no  jarisdiction  to  reduce  the  assc 
ment,  because  no  notice  of  the  application  was  given  to  the  counsel  to 
corporation  until  after  the  payment  of  the  assessment,  and  more  than  10  ye 
after  the  conSrmation.  It  appears,  however,  by  the  points  presented  by  h 
that  the  petition  was  served  on  the  counsel  to  the  corporation  on  August 
1880,  and  therefore  tliat  the  proceeding  to  vacate  the  assessment  was  in 
tuted  at  that  time.  It  is  true  that  the  application  to  the  court,  founded  ii) 
the  petition,  was  not  made  until  some  years  afterwards;  but  no  object 
upon  that  score  appears  to  have  been  made  at  the  time  the  application  v 
presented  or  the  proofs  taken,  and  therefore  the  doctrine  of  waiver  might 
invoked  if  it  was  necessary,  which  it  is  not.  If  the  appellant  desired  to  ( 
pose  of  the  proceeding,  an  application  could  have  been  made  for  that  purpc 
The  appellant  will  not  be  permitted  to  indulge  in  laches,  and  then  to  take 
vantage  of  them.   Therefore  there  is  no  force  in  the  first  objection. 

Another  reason  assigned  why  the  order  should  be  vacated  is  that  after  p 
ment  of  the  assessment  the  court  has  no  jurisdiction  to  vacate  or  reduce 
amount  of  an  assessment.  This  proposition  rests  upon  the  decision  In 
Lima,  77  K.  Y.  170.  In  that  case,  however,  no  proceedings  had  been  in 
tnted  to  vacate  the  assessment,  in  vrhich  respect  it  differs  from  this  case, 
does  not  apply,  therefore.  When  the  payment  is  made  after  proceedings  c( 
menced  to  vacate  it  does  not  affect  right  of  the  applicant  to  relief.  In 
Bughea,  93  N.  Y.  512;  Purssell  v.  Mayor,  85  N.  Y.  830.  It  is  also  s 
gested  that  the  statute  of  limitations  barred  the  right  of  the  responden 
relief,  upon  the  assertion  that  the  application  to  of  any  validity  musi 
made  within  10  years  after  the  confirmation  of  the  assessment.  Here 
proceeding  was  instituted  within  10  years.  Indeed,  it  was  inatitnted  wii 
6  years  after  the  assessment  was  imposed.  It  Is  also  insisted  upon  a  aerie 
authorities  that  the  petition  must  clearly  and  definitely  state  the  parties 
respects  in  which  the  assessment  is  claimed  to  be  Illegal,  and  that  a  reason 
stated  in  the  petition  cannot  be  inquired  into.  The  answer  to  that  Is  th^ 
is  definitely  stated  in  the  petition  tbat  the  work  was  done  without  any 
thority  of  law ;  that  it  was  a  repavement ;  and  that  it  was  in  vioUUon  of  cl 
ter  3^  of  the  Laws  of  1840.  It  is  too  late  now  for  the  council  to  the  co 
ration  to  effectively  urge  such  an  objection.  It  should  have  been,  but 
not,  interp(»ed  at  the  time  the  proo&  were  taken  or  thepetitlon  presented, 
if  this  be  not  a  correct  view  of  the  subject  the  allegation  that  the  assessu 
was  unauthorized  by  law  was  sufficient  to  cover  the  requirements  of 
case,  in  addition  to  which,  however,  there  is  a  direct  allegation  that  it  wi^ 
violation  of  the  Laws  of  1840,  c.  326.  Admitting  that  there  was  an  extraorxi 
ry  lapse  of  time  between  the  presentation  of  the  petition  and  ttie  hearing  u 
the  merits,  the  dday  cannot  be  wholly  Purged  upon  the  raspoadonts,  f  oi 
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nason  ainady  8iigg«tt«d,  that  the  respoadtnt  «>iilcl  have  nrged  the  proceed- 
ingB  to  a  detarinination.  Bot  tn  addition  to  that  the  court  of  appeals,  la  B0 
Boaenbaum,  119  N.  Y.  24.  23  N.  E.  Bep.  172,  wherein  it  appeared  that  the 
petition  whs  presented  in  1872,  some  proof  taken  in  1880,  and  the  hearing  was 
held  ia  1388,  did  n<^  regard  the  delay  as  prejudicial  to  the  petitioner's  rlghtto 
be  beard  and  relieved.  Beyond  this,  and  lying  at  the  very  foundation  c£  thta 
pneaedlng,  and  not  OToroome  and  not  to  be  qaesttoned,  la  the  fact  that  there 
was  no  authority  whatever  for  imposing  the-  assessment,  and  the  efforts  to 
defeat  the  petitioner  are  seemingly  entirely  technical.  I'or  thCM  reasons  tbe 
order  appealed  from  should  be  affirmed.  All  concur. 


VmaeLB  m  nl  BuAxn  «.  MaoI>^  tt  ol.,  Fidiee  Oommlsslonen. 

(Supreme  Court.  QmmU  Torm,  Vtrst  Department.  October  94,  istO,) 

1.  PouoB  Dbpabthhitt— RsMOTAL  ov  Clsrx— NOTTOa. 

Laws  Ht.  Y.  1689,  o.  410,  S  48,  providing  that  do  regular  clerk  or  bead  of  Irareaa 
•ball  be  removed  aotil  he  has  been  Informed  of  the  caiue  of  the  propOBOd  removal, 
and  Kiveo  ao  opportuolly  for  explanation,  does  not  contemidate  a  formal  trial  or 
tiie  production  of  erldeooe.  and  is  snfBoiently  complied  with  where  the  oaose  ot  the 
proposed  removal  Is  made  koowa  to  the  dellnqnent,  and  a  reasonalde  opportnnltg' 
afforded  him  for  making  an  explanation  in  regard  thereto. 

$.  KAKS— OPFORTCiriTT  TO  SB  HSABD. 

A  reasonable  opportunity  to  explain  Is  not  given  where  the  deUnqoent  is  called 
upon  for  hit  explanation  at  the  Inatant  of  being  informed  of  the  charge. 

Certiorart  to  review  tiie  action  of  the  police  oommlssloners  at  New  Toik 
dty  in  removing  relator,  David  I.  Brant,  from  his  position  as  clerk  In  the 

police  department. 
Argued  before  Yak  BBtnrr,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
Lonis     0rant,  tor  appellant.   John  /.  D^anp,  tot  respondents. 

Yah  BBtTNT,  F.  J.  The  relator  was  a  clerk  In  the  police  department.  On 
the  27tb  d^  of  December,  1889,  he  was  notified  to  show  cause  why  he  should 
not  be  removed  from  his  office  as  clerk,  because  of  neglect  of  duty  and  fre- 
quent and  oontinued  absence  during  official  hours  from  the  office  of  the  de- 
partment, during  the  then  present  month  and  year,  and  that  he  would  tw 
allowed  an  opportunity  of  making  an  explanation  in  regard  thereto  at  a 
meeting  of  the  board  of  police  on  Deceml>er  31.  1889,  at  1:30  o'clock  p.  h. 
At  the  time  appointed  the  relator  appeared  with  his  oouns^  who  demanded 
that  Uie  complaints  be  made  more  definite  and  certain,  and  also  a  bill  of  par- 
lienters,  asto  the  relator  having  neglected  his  duty,  or  being  absent  "except  on 
permission  given  him  by  his  superiors,  and  case  of  sickness,"  etc.  He  was 
tb«i  asked  as  to  his  absences  during  the  then  present  month.  His  counsel 
objected  that  he  could  not  be  called  as  a  witness  against  hims^f,  and  that 
there  was  no  evidence  adduced  against  him,  and  ended  by  stating:  "The 
board  haa  refused  to  make  the  speclflcatioos  more  definite,  so  that  the  defend- 
Hnt  will  have  an  opportunity  to  put  himself  on  his  defense  and  prepare  his 
evidence."  Subsequently,  on  the  same  date,  the  relator  was  c^led  before 
the  boHTd,  and  informed  that  he  was  charged  with  drunkenness.  The  re- 
lator denied  the  charge,  and  the  commissioners  called  witnesses  to  prove  the 
fact,  and  also  that  he  was  absent  without  leave.  The  relator  offered  no  ex- 
planation, his  counsel  having  left,  which  ^t  the  relator  wished  nc4«d.  He 
was  on  the  saoM  afternoon  removed.  If  this  removal  cannot  be  snstained 
witboat  considering  what  took  place  at  the  second  hearing,  we  think  that 
the  relator  is  entitled  to  be  reinstated.  He  was  entitled  by  the  statute  to  an 
opportunity  to  explain,  and  this  necessarily  means  a  reasonable  opportunity. 
An  Importunity  does  not  seem  to  be  reasonable  where  the  dai^  is  called  al- 
most at  the  instant  of  being  informed  of  the  charge  for  his  eK[rianatioo.  A 
losBiiwhln  tiBoe  sbonU  elapse  to  allow  the  dedc  pn^jiosed  to  be  rsmoved  to 
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prepare  hia  defense.  But  we  think  that  the  board  of  police  oommfsstonen 
had  a  right  to  remove  the  reUtor,  iiideptindent  of  the  charge  of  drunkenness. 
His  oounsei  seemB  to  have  been  of  the  opinion  that  the  relator  was  entitled 
to  a  trial,  to  ofter  evidence,  to  be  coofrunted  with  witnesses  proving  tlie 
charge.  The  section  under  which  his  removal  was  had  contemplates  no  aucti 
procedure.  Section  48,  o.  410,  Laws  1882.  It  provides  that  no  regular  clerk 
or  head  of  bureau  shall  be  removed  until  he  has  been  informed  of  the  cause 
of  the  proposed  removal,  and  has  been  allowed  an  oppurtunity  for  explana- 
tion, and  in  every  case  of  removal  the  true  grounds  thereof  shall  be  forth- 
with entered  upon  the  records  of  the  department.  Prior  to  this  euactmeut 
in  the  charter  of  187S  the  clerk  could  be  removed  at  will,  and  it  was  inteiidtnl 
as  a  restraint  upon  this  absolute  power.  No  trial  is  contemplated,  and  the 
production  o^  evidence  to  prove  the  charge  is  not  even  hinted  at.  It  seems 
tu  be  only  required  that  a  cause  should  be  assigned  for  which  the  clerk  may 
be  respunsible,  and  of  its  existence  the  head  of  the  department  is  the  sole 
judge;  but  he  can  only  act  after  hearing  the  explanation  of  the  clerk  pro- 
posed to  be  removed.  Here  it  may  not  be  improper  to  notice  the  criticisms 
of  tlie  counsel  for  the  relator  upon  the  commissioners,  because  one  of  them 
made  use  of  the  expression,  "contemplated  action  of  the  board."  If  the 
learned  counsel  had  read  the  section  in  question,  be  might  have  learned  that 
it  only  applies  to  those  cases  where  action  is  contemplated,  or  where  a  re- 
moval is  proposed,  or,  in  other  words,  contemplated,  because  by  its  terms 
the  clerk  is  to  be  informed  of  the  cause  of  the  proposed  removal,  and  conse- 
quently the  commissioners,  in  B[>eaking  of  contemplated  action  of  the  boaixl, 
did  nothing  but  state  what  the  statute  required  to  exlatiMf ore  the  relator 
could  be  called  upon  for  an  explanation. 

If  any  authority  is  required  to  support  the  views  above  expressed  in  rmpect 
to  the  riglits  of  a  clerk  proposed  to  be  removed,  it  is  afforded  by  the  case  ol 
People  V.  Thompson,  N.  Y.  451.  The  court  say:  "The  next  inquiry 
which  arises  is  whether  the  rommissioner  committed  an  error  in  his  decisiun 
in  refusing  to  require  that  evidence  should  be  given  to  establish  the  allega- 
tions made,  and  in  not  allowing  testimony  to  he  introduced  in  favor  of  the 
relator.  The  commissioner  was  acting  by  virtue  of  the  statute  already  cited, 
and  he  was  bound  to  follow  its  provisions  and  to  f ulflll  its  requlremeiito,  and 
nothiog  more.  There  is  nothing  in  the  statute  which  requires  that  the  cause 
of  removal  shall  be  established  by  proof  taken  before  the  oommlaaloner.  It 
seems  to  have  been  intended  that  the  commisslonershouldexerciMthis  power 
upon  facts  within  his  own  knowledge*  or  based  upon  information  received  by 
him,  after  communicating  to  the  relator  hla  purpose  of  removing  him,  with 
notice  of  the  reason  w  hy  he  proposed  to  take  such  action,  and  after  blowing  him 
an  opportunity  to  make  explanation  as  to  the  facts  assigned  as  grounds  for  the 
ramovftL  Notestimony  Is  required  to  be  taken  as  to  the  basis  of  tbecommis 
sioners'  action.  It  is  enough  that  he  assigns  a  sufficlen  toaose  for  the  remo  va:, 
and  furnishes  an  opportunity  to  the  relator  for  explanation  of  the  same.  This 
tends  tu  prevent  removals  without  any  cause  whatever,  or  upon  personal  or 
political  grou  nds.  It  would  be  unnecessary  to  take  proof  of  neglect  or  omission 
of  duty  within  the  knowledge  ot  the  chief  of  the  department,  and  tiie  statute 
does  not  require  any  such  formality.  The  chief  of  a  d^iartment,  under  the 
statnto,  la  authorized  and  required  to  Inform  tlie  suUadlnato  at  Um  grounds 
which  induced  him  to  believe  the  subordinate  to  be  negligent,  onflt  or  inca- 
pacitated to  perform  his  duties,  and  for  which  be  purposea  to  remove  him. 
The  statute  makes  no  provision  for  a  formal  trial.  It  does  not  require  that 
witnesses  shall  be  produced  by  the  commissioner,  and  that  the  officer  shall 
be  permitted  to  cross^amlne  the  same,  or  tliat  he  shall  beallowed  to  produce 
witnesses  for  himself,  or  to  heard  upon  a  trial,  but  simply  and  alone  allows 
him  to  make  explanation,  and  then  leaves  the  matter  of  removal  in  the  dis- 
cretion of  Uke  oommissioner.  Having  in  view  the  fact  that  the  oommlaaloner, 
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in  the  proper  diBcharge  of  his  datles,  would  have  knowledge  generally  as  to 
any  neglect  or  remissness  of  his  subordinat*  oflBcer.  or  that  he  would  have  in* 
formation  from  which  lie  would  be  justified  In  ilmwing  an  inforence  as  to  his 
acts  and  conduct.  It  b  a  fair  and  reasonable  assnmptloo  that  It  was  the  Inten- 
tion of  the  statute  to  commit  to  the  commissioner  the  power  to  remove  ft>r 
reasonahle  cause,  to  act  upon  his  own  knowledge  aa  to  the  facts,  and  to  de- 
tennlne  when  within  hia  knowledge  so  far  as  they  were  denied  by  the  relator, 
and  to  Judge  whether  the  excuses  presented  by  him  were  reasonable  and  suf- 
ficient so  far  as  tliey  were  not  denied.  Such  a  discretion  is  not  unlimited, 
and  can  only  be  exercised  for  some  reasonable  cause,  as  was  held  by  Aij.bn, 
J.,  in  Pm/ple  t.  Commissiortert,  73  N.  Y.  440.  Without  it  the  power  of  re- 
moval might  be  of  little  avail.  If  the  commissioner  was  to  be  constituted  a 
court  fbr  the  purpose  of  trying  every  charge  which  might  properly  be  pre- 
ferred for  violation  at  duty,  It  would  tend  very  much  to  embarrass  the  action 
ctf  that  oflScer,  and  also  Interfere  with  the  interest  of  the  public.  If  a  trial 
was  to  be  had,  the  law,  no  doubt,  would  have  so  provided,  and  not  for  an  ex- 
planation merely.  In  cases  where  the  l^slature  intended  that  the  removal 
should  not  be  made  without  cause  proven,  provision  is  made  for  the  prefer^ 
ring  of  charges,  and  an  examination  of  the  same.  •  •  *  Section  41,  c 
335.  Laws  1873,  and  also  section  77.  Id."  It  seems  to  be  entirely  unneces- 
sary to  add  anything  to  this  language,  as  it  is  as  applicable  to  the  case  ut  bar 
as  it  was  the  oaae  dted.   The  writ  ahoutd  be  dUmlssed.  wUh  ooebi.  All 


(fluprswM  Court,  Oenerat  Term,  Steand  Department  Jolj  18,  U9a) 

BZXCCTOBS— LUUUTT  VOB  FOHSBaL  EXPBHSaS. 

An  ezecDtor  Is^enoiutUr  liable  for  a  ooatraot  made  by  him  fbr  the  faneral  of  his 

testator. 

Appeal  from  Queens  county  court. 

Acaon  by  James  H.  Tracy  against  Louis  D.  Frott  as  ezeentor  at  John  K. 
liayo,  deceased,  on  an  undertaker's  bill.  There  was  a  judgmoitfor  plalatlfl. 
and  defendant  appeals. 


Dtehan,  J.  This  action  was  commenced  for  the  recoveryof  an  undertak- 
er's bill  for  tho  casket,  hearse,  Hud  other  articles  and  servioee  In  rehition  to 
the  preparation  of  the  body  of  one  John  K.  Mayo  for  burial.  The  plaintiff 
obtained  a  judgment  before  the  justice  without  a  jury,  which  was  aflSrmed 
on  appeal  to  the  ooanty  court,  and  the  defendant  has  appealed  to  the  supreme 
court  from  the  last  judgment.  There  was  evidence  before  the  justice  suffl- 
cienl  to  justify  the  judgment.  Thedefendant  was  the  executor  named  in  the 
will  of  the  deceaiied  man.  and  any  contract  made  by  him  was  binding  upon 
him  personally.  There  is  a  point  made  by  tbeappellant  respecting  the  entry 
of  judgment  by  the  justice  of  the  peace,  but  is  quite  frivolous.  The  trial  was 
finished  on  the  I7tli  day  of  February,  Iti^,  and  the  judgment  was  rendered  on 
the  20th  day  of  the  same  monih,  within  four  days  i^ter  the  case  was  submit- 
ted, and  the  justice  did  not  therefore  have  jurisdiction  of  the  action.  If  the 
case  was  adjourned  to  the  26th  day  of  February,  as  the  entry  would  seem  to 
indicate,  then  the  rendition  of  the  judgment  on  that  day  was  regular,  and 
within  the  jurisdiction  of  the  justice.  The  Judgment  ahoold  be  afllrmad, 
with  costs.   AU  concur. 


conenr. 


Tract  o.  Fbost. 
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Ci>AXK80H  «.  Toima  «t  ol. 

iCUy  Court  cf  Brodklvn,  Oenerot  Term.  Ootober  80. 1890.) 

IdHiTA,Tnni  or  Aonons— Ktnntnto  or  Staitjtb— attorkkt*!  Fibs. 

the  statuU  of  Umitatloas  does  not  commenoe  to  ran  ^jtalost  an  attoinerjr'ft  claim  I 
omnpeiiMUtda  tor  oondnotlng  tbe  defeiiM  of  a  attlti  nuttl  aftar  Oo  Mtiyof  fli 

Appeal  trom  Judgment  on  report  of  referee. 

AoUon  I^WtllUim  K,  darkson  against  EmmaTonngaDdFeber  A.  Toon 
There  was  Judgment  for  plaintiff,  and  defendants  apprat 

Ai^ued  before  Clemeht,  G.  J.»  and  Osbornb.  J. 
.  Horace  Qravea,  for  appellants.   Dana     Qlarkson,  for  respondant. 

Osborne,  J.  Plainliff,  as  assignee  of  the  law  firm  of  Dana  ft  Olarkso 
Esqs.,  brought  this  action  in  March,  1889.  to  recover  the  sdm  oC  $536.. 
alleged  to  be  due  fbr  profeeslonal  services.  Including  disbursements,  mnden 
by  plaintiff ^fl  assignors  to  defendants,  between  October  1.  1880.  and  March 
18w.  The  iBsnes  were  referred  to  Hon.  Joseph  Aspinall,  who  rendered 
report  in  favor  of  plaintiff  for  the  full  amount  claimed,  and  from  the  jud 
ment  entered  thereon,  defendants  take  this  appeal.  It  appears  from  the  ei 
denee  that  in  October,  18W,  defendants  in  this  action  had  been  aaed  1 
Andrew  %,  Wb*eier,  and  thnt  he  had  -recovered  a  judgment  Against  thei 
which  bad  been  afQrmed  hj  the  general  term  of  the  supreme  court.  The 
former  lawyer,  Mr.  Knaebel,  had  left  ilie  city,  and  defendants  retained  Dai 
A  Clarkson  to  prosecute  an  appeal  to  the  court  of  appeals.  This  they  di 
and  with  the  aid  of  Messrs.  Van  Cott  &  Winslow,  retained  by  defendants 
counsel,  a  reversal  of  the  judgment  was  obtained  In  the  ouurt  appeal 
und  a  new  trial  ordered.  On  tlie  new  trial  before  a  referee,  defendants  wp 
sueceesful,  and  in  October,  1B82,  Messrs.  iPana  ft  Clarkson  obtained  tl 
referee's  report  In  their  favor,  and  on  February  23.  1888.  Dana  ft  Clarks* 
entered  fln^  judgment.  It  will  be  observed  that  there  is  a  lapse  of  over 
years  between  the  rendition  of  the  refei^c^s  report  and  the  entry  of  final  judj 
meat  After  the  rendition  of  the  referee's  report,  It  appears  that  Dana 
Clarkson  sought  to  obtain  compensation  for  the  services'  they  bad  r«ndere 
and.  failing  that,  they  took  no  further  steps  till  February,  1888*  when, 
before  stated,  they  entered  Bnal  judgment.  The  principal  defense  urged  I 
the  learned  coonsel  for  the  appelhints  is  the  statue  of  limitations,  it  beii 
contended  by  him  that  the  request  or  demand  In  1882  for  payment,  befu 
proceeding  further,  was  virtually  a  discharge  or  abandonment,  by  Dana 
Glaikson,  of  their  position  as  attorneys  for  the  defendants,  and  Uiat  the  statu 
began  to  run  from  that  time.  There  Is  a  decided  conflict  between  the  parti 
as  to  exfUitly  what  took  place  In  1882. — as  to  whether  Dana  A  Chtikaon  the 
in  d^auit  of  payment  of  their  claims,  merely  sat  still  and  postponed  t 
entry  of  final  judgment  till  some  arrangement  should  be  made  for  the  sett] 
ment  of  their  claim,  or  as  to  whether,  as  defendants  claim,  Dana  ft  Qarksi 
abandoned  the  case,  and  were  directed  by  defendants  to  do  nothing  furth< 
Certain  letters  from  Dana  ft  Clarkson  to  the  defendant  Peter  A.  Yoan 
ranging  in  date  from  November,  1882,  to  June,  1883,  apparently  r^ating 
Dana  ft  Ciarkson's  request  for  a  settlement,  were  offered  in  evidence  on  t 
trial  by  defendants^  ounnsel,  but,  as  they  are  not  printed  in  ttie  case,  w  a 
left  in  tlie  dark  as  to  their  oontents.  The  learned  referee  who  heard  the  w: 
neaaaa  tnatify,  and  wfao  also  had  these  letters  before  him,  has  ref osed  to  fin 
as  requested  by  defendants'  counsel,  that  in  November,  1882,  "Dana  ft  Char 
son  refused  to  perform  further  services  for  the  defendants  aoless  tbey  we 
paid  for  the  services  up  to  that  time  rendered,  and  the  defendants  request' 
said  Dana  ft  Clarkson  to  perform  no  further  8ervi<»B  in  said  action, "  and  i 
feel  constrained  to  adopt  his  flnJing  la  that  laspect. 
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WbUe  ft  fa  andottbtedly  the  law,  as  claimed  bj  defendanta*  counsel*  that 
Dana  A  CSarkson'a  contract  was  an  eotire  one,  and  that  they  had  no  legal  right  to 
insist  upon  oompensatlon  till  tbej  had  conducted  the  litigation  to  Ua  termiaa- 
tion^  OD  the  other  hand,  the  statute  did  not  begin  to  run  ag»inat  their  claim 
tar  compensation  until  their  relation  as  attorneys  in  the  suit  had  terminated. 
In  Batligate  v.  ffmkin,  59  N.  T.  53S.  the  court  of  appeals  say:  "Tbe  client 
may  terminate  it  [the  employment!  at  bis  pleasure,  or  the  attorney  may  do  so 
after  reaaonable  notice;  but,  in  the  absence  of  proof  to  the  contrary,  the 
presumption  is  that  It  continnes  until  the  litigation  has  ended."  We  think 
that  the  statute  of  limitations  did  not  begin  to  run  till  the  entry  of  final  judg- 
ment  in  February,  1888.  and,  consequently,  does  not  furnish  a  defense  to  the 
claim  in  •ott.  We  are  farther  of  Uie  opinion  that  the  proctf  was  ample  to 
auat^n  a  ret^er  <d  Dana  A  OaAaon  by  both  defendants.  It  is  further 
cmtended  by  d^ndants  that  Dana  A  Clarkaon  aucoeeded  to  Mr.  Enaebel*fl 
agreement  with  defendants  for  compensation,  which  was  to  be  one-Coarth  of 
the  land  afleoted  by  tbe  litigation,  if  succesaful;  that  one>fouith  of  the  land 
was  conveyed  to  Van  Cott  &  Winslow  for  their  services  aa  cotuuel,  which 
also  included  Dana  A  Glarkson's  feea;  and  that,  consequently,  defendanta 
owe  Dana  &  Clark  son  nothing.  We  can  find  no  evidence  in  the  case  to  sus- 
tain such  a  contention.  We  fail  to  see  that  any  error  was  committed  by  the 
referee  In  ezoluding  the  agreement  between  Van  Cott  A  Wlnalow  and  Dana 
A  CUrkaon.  It  is  not  printed  in  the  oaae*  and  we  are.  consequently,  nnable 
to  form  any  opinion  as  to  ita  relevanoy.  For  aught  that  appears  to  tbe  con- 
trary, It  bad  no  bearing  on  the  question  ci  defendants'  liaUUty  to  the  plaintiff, 
and  was  therefore  Irrelevant,  and  properly  excluded.  For  the  reasons  above- 
atatedi  we  think  that  the  judgment  should  Be  affirmed.  Judgment  afflrnud*. 
witbooeta. 


In  ft  LlTTKLL*8  ESTATB. 

(Common  Pleat  <tf  yew  Torit  CUy  and  County.  General  Term.  Kovember  T,  18ML)- 

AasiosoisiiT  Toa  BaKiriT  or  CaiDiTons— Attorkbt's  Fibs. 

Where  the  necMsity  for  the  employment  of  counsel  by  an  assignee  for  benefit  of 
•raditors  does  not  arise  until  after  the  assiftoee  has  fllad  his  aooounts,  Imve  shcnild 
be  granted  to  the  assignee  to  submit  to  the  ooart,  at  speoW  tBrm,  proof  bj  affida- 
vit of  Uie  reasonableness  of  tbe  counsel  fee  sought  to  be  obarged).towhic3i  affidavit 
objecting  creditors  sbould  be  permitted  to  r^ly. 

Appeal  from  special  term. 

An  appeal  by  Henry  Aplington,  as  assignee  ol  Qeorge  H.  D.  littell  and 
Afarion  W.  Uttell,  from  that  part  of  an  order  confirming  the  referee's  repwt 
up<m  his  aeeounting  which  disallows  ^250.  part  of  tbe  fee  paid  to  fais  couiuel. 

Argued  b^ore  Larbemobb,  G.  J.,  and  Daly  and  Bugboff,  JJ. 

Jfatoon  Smith,  for  ^pellant.   Jamts  if.  Hunt,  tor  respondent 

BisOHOFF,  J.  Tbe  aasiguee  liaving  filed  his  account,  Gortlandt  B.  Uttell*. 
a  creditor,  objected  thereto,  and  insisted  that  the  assignee  should  be  charged 
with  the  sum  of  92.583.70,  the  amount  of  certain  pen^tles  alleged  to  have  ao- 
crued  to  the  assignor  from  the  Importers'  A  Traders*  ^rational  Banli.  under 
sections  5197 and  5198  of  the  Revised  Statutes  of  the  United  States;  it  having 
been  alleged  that  such  bank  had  exacted  the  payment  of  usurious  interest 
from  tbe  assignors.  A  reference  was  ordered,  and,  the  referee  having  duly 
made  his  report  disallowing  the  ^editor  Littell's  claim  th^  the  aaslgnee's- 
account  should  be  charged  with  aaid  $2,583.70,  an  application  was  made  at 
special  term  for  the  confirmation  thereof,  and  said  report  was  duly  confirmed. 
Upon  tbe  bearing  of  the  application  to  confirm  the  report,  tbe  assignee  asked 
to  be  allowed,  out  of  tbe  balance  remaining  in  his  hands  at  the  time  of  the 
filing  of  his  account,  the  amount  of  his  commisslona,  the  amount  at  the  ref- 
eree's and  the  stenographer's  fees  upon  the  accounting,  and  the  sum  of  $500' 
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alleged  to  have  been  paid  by  him  tor  tlie  reasonable  and  necessary  fees  of  his 
counsel  tor  serrioea  rendered  since  the  tiling  of  the  account.  To  the  allow- 
ance of  the  item  for  counsel  fees  creditor  Llttell  objected,  on  the  ground  that 
the  same  was  ex<fes8ive,  and  the  court  disnllowed  $250  thereof,  against  the 
protest  of  the  assignee,  and,  as  appellant  contends,  without  regard  to  bis  re- 
quest to  bb  permitted,  in  sugh  manner  as  the  court  might  direct,  to  establish 
by  pro<KC  the  necessity  for  itie  employment  of  counsel  and  the  reasonableness 
of  the  aum  alleged  to  have  been  paid  for  counsel  fees.  Thereupon  the  as- 
signee ^)pealed  from  so  much  of  the  order  confirming  said  referee's  report  as 
disallows  the  sum  of  S250.  part  of  Uie  counsel  fee  alleged  to  hare  been  paid, 
as  aforesaid. 

The  right  of  an  assignee  to  employ  counsel  in  mattns  growing  oat  of  the 
adminlstratioD  of  the  truatrestate  committed  to  hia  care,  and  to  pay  oonnsel 
fees  out  of  such  estate  whenever  the  employment  of  counsel  is  reasonably 
necessary,  Is  unquestioned.  In  re  Wolf^  1  "S.  Y.  St.  llep.  273;  In  re  Lnvt  1 
Abb.  N.  C.  182.  Tiie  fusts  clcariy  justified  tlie  employment  of  counsel  by  the 
assignee,  and  I  do  not  understand  the  objection  on  the  part  of  creditor  lattell 
to  tiie  allowance  of  the  aum  alleged  to  have  been  paid  by  the  assignee  fur 
counsel  tees  to  extend  further  than  to  the  reasonableness  of  the  aum  paid.  I 
tl)ink»  however,  that  the  learned  justice  at  special  term  erred  In  bla  refusal 
to  permit  the  assignee  to  sliow  such  reasonableness  by  proof  of  the  value  of 
the  services  rendered.  While  the  court,  from  the  proceedings  before  it  aud 
the  Intricacy  of  the  questions  raised  upon  the  accuuiittng,  could  lmr«  deter- 
mined the  necessity  tor  the  employment  of  counsel,  it  could  not  hiive  taken 
Judicial  notice  of  the  value  of  services  of  counsel,  and  could  not  have  deter- 
mined the  value  of  the  same  in  Uie  absence  of  proof,  without  assuming  the 
duid  character  of  court  and  witness.  In  He  Hulbert,  10  Abb.  N.  G>  28$,  af- 
firmed, 89  N.  Y.  259,  the  direction  of  the  court  that  the  value  of  services  of 
rounsel  should  be  ascertained  by  a  reference  for  that  purpose  upon  the  appli- 
cation by  the  assignee  for  the  allowance  uf  counsel  fees  was  sustained,  and 
the  court  says  that,  "when  it  comes  to  the  charge  of  a  counsel  fee  upon  an 
accounting,  then  the  referee  should  have  some  evidence  which  he  can  submit 
to  the  court  going  to  show  that  the  charge  in  respect  to  the  accounting  is  a  rea- 
sonable and  proper  one.  We  think,  therefore,  that  In  that  respect  there  should 
have  been  a  reference  back  to  the  referee,  to  take  proof  in  regard  to  the  value 
of  the  counsel's  services  upon  such  accounting,  and  that  the  counsel  should 
have  been  allowed  in  this  proceeding  the  vulue  of  such  services,  without  tail- 
ing into  consideration,  in  view  of  the  facts  of  this  case,  any  amount  which 
he  had  received  during  the  course  of  the  administration,"  In  the  present 
case,  the  necessity  for  the  employment  of  counsel  did  not  arise  until  after  tlie 
assignee  had  tiled'  liis  account;  and  the  value  of  the  services  of  counsel,  ren- 
der^ necessary  by  the  creditor's  objection  to  the  account,  could  not  well  iiava 
been  a  matter  for  the  consideration  of  tlie  referee  upon  the  accounting,  sinco 
the  extent  of  such  sprvices  was  not  ascertainable  at  that  time.  The  court, 
might,  witii  propriety,  have  refused  to  direct  a  reference  to  ascertain  the  rea- 
sonableness of  the  counsel  fee  alleged  to  have  been  paid  by  the  assignee,  and 
thus  avoided  the  subjectiun  of  the  trust-estate  to  additional  burdens;  and  this 
was  prolmbiyall  that  was  intended  by  the  judge  at  special  term,  althougti 
the  language  of  the  order  appealed  from  will  bear  a  different  construction. 
Leave  should  have  been  granted  to  tlie  appellant  to  submit  proof  by  affidavit 
of  the  reasonableness  of  the  counsel  fee  souglit  to  be  charged. 

Tliat  part  of  the  order  congrmiug  the  referee's  report  which  disallows  a 
part  of  the  counsel  fee  alleged  to  have  been  paid  by  the  assignee  should  be  re- 
versed, with  costs,  and  with  leave  to  appellant  to  submit  to  this  couit  at  sp^i- 
cial  term  proof  by  affidavit  of  the  reasonableness  of  the  sum  alleged  to  have 
been  p^d,  to  which  affidavit  the  respondent  should  be  permitted  to  repljr. 
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Austin  o.  Wilson. 
(Superior  Court  of  BvffcOo,  Qmeml  Karm.  Oetober  80, 1890.) 

L  AooouHT  SIJ.TBD— What  n. 

The  retenUon  br  defendant  of  MTeral  btll*  for  sooda  ilellvered  by  plunUX  wlu- 
oot  aotborlty ,  ana  wlthont  any  prerlona  deallngi  between  the  parties,  does  not  ren- 
6er  defendant  liable  on  an  account  auted  where  he  repadlated  the  Mle,  and  ra- 
tamedthe  goods  assoon  as  hedlsoorerad  themon  hispremius. 

1  Bstopfbi^In  Pais— SiLixoa. 

As  defendant  was  gaUtr  of  no  neffUgenoe  in  oonneoUon  witb  the  dsllTery  of 
goods,  no  obligation  reetro  on  him  to  make  aoUTa  efforts  to  dlsoorer  whether  or 
not  the  goods  were  on  hto  premises;  and  hanoe  his  fsllare  to  make  sntih  an  effort 
on  the  preseatatioD  of  the  Dills  for  the  foodadoea  noteatophlm  from  denying  hla 
liability  thereon. 

Appeal  from  municfpal  court. 

Action  by  jHmes  0.  AoBttn  against  C.  Townsend  WUaon  for  mill  suppUM. 
Then  was  a  judgment  in  idaintiiTs  faTor,  and  defendant  appeals. 
A^ued  before  Beokwith,  C.  J.,  and  Titus  and  Hatoh»  JJ. 
S,  D.  Fitzgerald,  tor  plainUff.   Clarmee  W.  WiUon^  for  defendant. 

Hatch,  J.  The  substantial  facts  upon  wblcb  the  judgment  In  this  action 
Is  based,  are  conceded.   Plaintiff  is  a  dealer  in  engine  supplies,  and  defend- 
ant Is  the  proprietor  of  a  steam  planing-mill.   On  February  16,  18t^.  plain- 
tlfl  was  informed  by  a  person  in  his  empl(^  that  the  engineer  of  defendant's 
mill  had  ordered  some  piicking,  and  thereupon  he  fltled  the  order,  and  deliv- 
ned  the  packing  at  del^ndant's  mill,  leaving  it  in  tha  englne-roora.   Two  or 
three  months  after,  pIiUntifF  sent  by  mail  a  bill  of  the  packing  to  defendant, 
which  he  received,  but  gave  it  no  attention.   Snbseqnently,  three  or  four 
otiier  bills  were  in  like  manner  sent  and  received,  and  met  wltli  like  treat, 
ment.  On  Febrnai;  2, 1889,  defendant  called  upon  plaintiff,  and  inquired 
who  gave  the  order  for  the  packing;  refused  to  take  or  keep  It;  and  requested 
Its  removal.   Subsequently  defendant  sent  the  packing  to  plaintiff,  who  re- 
turned it.  Defendant  did  not  discover  that  the  packing  was  at  the  mill  until 
about  the  time  he  called  upon  plaintiff.    The  parties  never  had  any  previous 
dealings,  and  defendant  did  not  authorize  his  engineer  or  any  one  else  to  or- 
der the  packing.    When discovei'ed.  none  of  the  material  bad  been  used;  but 
when  sent  back,  it  was  In  poor  condition.    At  tlie  close  of  plaintiff's  proof, 
defendant  moved  for  a  nonsuit,  which  was  denied.   The  court  below  based 
its  judgment  upon  the  theory  of  an  account  stated,  and  permitted  an  amend* 
ment  of  plaintiff's  pleading  in  order  to  authorize  it.   It  was  not  claimed  upon 
the  argument,  and  could  not  be  with  success,  that  the  order  by  the  engineer, 
and  delivery  of  the  goods  to  him  at  the  mill,  ci-eated  any  liability  against  ttie 
defendant.    The  parties  were  strangera.   Ko  dealings  had  ever  been  had. 
Plaintiff  did  not  know  in  fact  who  gave  the  order,  or  whether  the  person  or- 
dering had  authority  or  not.   The  defendant  liad  given  no  authority  to  make 
tbe  purchase,  nor  bad  he  clothed  the  engineer  or  othor  person  with  apparent 
authority  to  make  it   Clearly,  then,  when  the  packing  was  delivered,  no  lia- 
bility was  created  against  the  defendant,  and  consequently  there  was  at  this 
tlinenodebt  upon  which  an  account  could  be  rendered.   If  liability  was  cre- 
ated, we  must  seek  for  It  in  subsequent  acts;  and  this  brings  us  to  a  consld- 
erHtton  of  the  question,  can  a  liability  be  created  by  rendering  actalmed  state- 
ment of  account,  when  In  fact  no  debt  exists?   To  my  mind,  it  seems  clear 
that  a  negative  answer  must  be  returned.   The  authorities  aay  thiit  it  tekes 
two  parties  to  make  an  account  stated, — a  debtor  and  a  creditor.   8imton  v. 
Jerome,  M  N.  Y.  484.   In  Volkeniny  v.  2>e  Qraaf,  81  N.  Y.  268.  Judge  Poi> 
OSB  says:  "The  emphatic  words  of  a  count,  upon  an  account  stated  were,  in 
former  days,  insimvl  computas»ent,  that  'they  [the  plaintiff  and  defendant} 
accounted  together.'  And  the  count  went  on  to  say  that  on  sucli  account- 
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ing  the  defendant  was  found  in  arrears  and  Indebted  to  the  plaintiff  In  a  sum 
named;  and,  being  so  found  in  an-ear,  he  undertook  and  promised  to  pa^  the 
4aiQe  to  the  plaintiff."  Search  of  the  authorities  will  be  vain  to  find  a  case 
wliere  liabilitjr  has  been  decreed  upon  an  account  stated  where  a  basis  for  its 
tendition  did  not  in  the  beginning  exist.  It  Is  true  tbal  the  evidence  to  sup- 
;port  an  account  stated  may  be  found  in  circumstances  from  which  an  assent 
will  ht  inferred,  as  when  one  party  presents  his  account  to  the  other,  whicli 
•the  latter  retains,  making  no  objection,  an  inference  may  arise  that  the  partv 
Is  satisfled,  and  gives  assent  to  its  correctness.  The  more  numerous  the 
statements  sent,  and  the  longer  the  lapse  of  time  witliout  objection,  the 
stronger  becomes  the  inference.  Lockwood  t.  T?iome,  11  N.  Y.  173.  This, 
however,  is  but  an  inference.  It  may  be  explained  or  rebutted  by  proof  of 
■other  circumstances.  As  the  basis  of  liability  is  the  supposed  meeting  of  the 
minds  of  the  parties  upon  the  correctness  of  the  account,  so  any  circum- 
stance which  tends  to  legitimately  throw  light  upon  that  question  is  com- 
petent to  rebut  that  inference.  Loekioood  t.  Thome,  18  N.  Y.  288.  289; 
Satnaon  v.  Freedman,  102  N.  Y.  701,  7  N.  E.  Rep.  419.  It  Is  here  that  the 
misapprehension  arose  in  the  court  below,  who  treated  the  iuference  arising 
out  of  the  retention  of  the  account  without  objection  as  conclusive.  This 
was  fallacious.  As  was  said  by  Judge  Cuubch:  "Where,  for  soma  inde- 
pendent reason,  a  person  disclaims  ail  liability,  he  is  not  bound  to  examine 
the  items,  or  be  taken  to  have  assents  to  them,  if  he  does  n(A  object.  In 
such  a  case,  he  puts  himself  on  higher  ground.  He  says  in  effect:  *I  have 
nothing  to  do  with  this  aecount,  and  I  deny  all  liability  for  anything. '  If  tie 
falls  in  maintaining  the  position  be  has  assumed,  it  cannot  be  said  that  be  ad- 
mits the  correctness  of  ul  the  Itemsi  for  the  simple  reason  thiA  his  silence  as 
to  them  is  not  inconsistent  with  his  sutMequent  denial."  Quiwity  v.  White, 
68  N.  Y.  879.  Here  the  defendant  not  only  Uxik  the  higher  ground,  bat  he 
succeeded  in  establishing  that  there  was  no  accoant  upon  which  he  was  liable. 
Tlie  inference  arising  from  the  tetention  of  the  acooant  is  therefore  seeD  to 
be  completely  overtlurown,  If  liability  could  be  created  in  tliat  way.  But  in 
this  case  Lhero  was  no  account  between  the  parties,  nor  had  there  been  deal- 
ing. It  is  thmfore  manifest  that  nothing  existed  upon  which  an  account 
«ould  be  stated.  Fi^d  v.  Knapp,  108  TX.  T.  87-98.  14  K.  B.  Bep.  82d: 
Lemen  t.  SUiott,  6  HurL  &  X.  656.  The  distinction  seems  to  be  that  an 
■account  stated  only  determines  the  amount  of  the  debt  where  ItobUify  exists. 
It  may  not  be  made  tho  instrument  to  per  bb  create  a  liabUtty  where  none  be- 
fore existed. 

The  claim  is  however  made  that  defendant  is  e8toi^)ed  from  defying  lia- 
bility, tor  the  reason  that  the  notice  Imposed  the  obligation  of  iaqairy  to  dis- 
cover if  the  goods  had  been  delivered,  and  for  his  fkilure  the  {dafntitt  has 
suffered  injury.  It  was  said  by  Sbldbn,  J.:  "The  parties  are  never  pre- 
cluded from  giving  evidence  to  impeach  the  account,  unless  the  case  is  brought 
within  the  principles  of  an  estoppel  in  paUt  of  an  obligatory  agreement  be- 
tween the  parties,  as*  for  instance,  where,  upon  a  settlement,  mutual  com- 
*  promises  are  made. "  Xbc&uxKid  v.  That-w,  18  N.  Y.  292.  It  ia  readily  seen 
that  there  is  here  presented  nothing  npon  which  an  estoppel  can  be  bued. 
Defendant  was  guilty  of  no  n^ligence  in  connection  with  the  ordering  at 
the  goods.  Ko  obligation  rested  upon  him  to  take  active  efforts  to  discow 
whether  the  gitods  were  upon  bis  premises  or  not.  As  was  said  Barl,  J. : 
"Here  there  was  no  negligence  of  Raines  in  clothing  Plielps  with  apparent 
authority  to  indorse,  or  in  causing  or  pwmlttlng  any  appearances  which 
caused  the  defendant  to  rely  upon  the  indorsements.  The  negl^ence  alleged 
is  simply  that  Raines  did  not  use  ordinary  care  to  discover  and  prevent  the 
frauds  of  Phelps;  and  tiiere  is  no  authority  for  holding  that  soch  n^igence 
can  work  an  estoppel.  If  it  could,  merchants,  baiiluffs,  and  other  business 
men  having  numerous  clerks,  would  hold  their  property     a  preourious  ten- 
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nn^  And  a  party  nur  alw  be  eitopped  bjr  his  luyllgmfie.  vben  his  name 
liM  bam  forged,  and  for  an  unreastmable  time  he  neglects  not  to  disoorer  the 
ffHgery.  bat  to  give  noUce  thereof  after  diseoverj  to  Uie  partf  Imposed  on." 
PwpU  V.  Bonft.  75  Y,  £62.  Here  notice  was  at  osce  given  upon  discovery 
datandant  that  the  goods  were  at  Uie  mUl.  They  vera  found  In  the  en- 
gine-room, where  plaintiff  bad  left  them,  and  unused.  The  law  Imposed  no 
farther  dn^  upon  the  defendant.  Avary  T.  XeocA,  9  Hun,  106,  is  not  neees- 
Bwily  Id  oonfllot  with  these  views.  We  liave  been  f  umislied  with  the  original 
record  of  that  cue,  and  from  it  it  appenrs  that  defendant  had  prKvionsly  car- 
ried on  buBineas  as  a  taruer  and  milkman,  and  dealt  with  the  plaintiff.  At 
the  time  the  goods  were  purchased,  ilefendnnt  had  rented  his  farm  to  his  son, 
who  was  carrying  it  on  on  shdrea.  The  bill  was  for  shorts  for  the  cows,  and 
coal  used  in  the  house  where  defendant  lived.  The  goods  were  charged  to 
defendant,  and  a  bill  rendered  him,  which  was  retained;  and  when  sued  he 
offered  to  pay  it,  but  refused  to  pay  the  costs.  The  court  treated  the  transaction 
as  an  aooonnt  stated,  and  affirmed  the  judgment.  In  the  present  case,  the 
partes  were  strangers,  ha'l  never  previous^  had  denlings,  and  there  whs  no 
oAer  to  pay,  or  recognition  of  liability.  The  case  goes  to  the  extreme  verge 
in  support  of  an  account  stated.  The  elements  of  difference  are  slight,  but 
we  are  unwilling  to  extend  the  doctrine  further.  Onr  oondusion  la  that  the 
judgment  must  be  raveraedi  with  costs.  All  concur. 


(Superior  Court  <tf  Buf  olo,  Oenerol  Tmn.  Oetobsr  80, 1890.) 

1.  Bus— AonoH  rem  Fbiob— BriDisoa. 

Brtdeaee  of  the  Tahw  of  a  anlt  at  olettM  is  Immaterial  la  aa  aotioB  for  the  j^ioi 
•greed  on  by  the  parties. 
IL  Bahi— Whih  Aonoii  Libl 

The  Mle  being  of  artlclet  to  be  manafaotarod,  an  offer  to  deliver  aooording  to  tba 
terms  of  the  oontraot  is  all  that  ia  necesKry  to  enable  plaintiff  to  malntala  an  a» 
tlon  for  the  prloe,  without  ehowlng  an  aooeptanee  bj  defandaot. 

Appeal  from  municipal  court. 

Action  by  James  Nicholson  against  Jamea  Baston  for  a  suit  of  clothes. 
ThOTO  was  a  Judgment  in  plaintiff's  favor,  and  defendant  appeals. 
Argued  before  Beokwith,  C.  J.,  and  Titus  and  Hatch,  33. 
Bob&rU,  Alsxander  <fi  M^aer,  for  plaintiff.   Qeorge  M.  Osgoodbj/*  for  d» 


TXTUS,  J*  The  defendant  appeals  from  a  Judgment  of  the  municipal  court 
rendered  against  him  for  832  and  costs.  It  appears  that  he  ordered  a  suit  of 
(dothee  from  the  plaintiff,  who  is  a  merchant  tailor,  for  which  he  agreed  to 
pay  133.  When  the  clothes  were  made,  the  plaintiff  sent  them  to  the  defend- 
ant, who  told  the  messengw  to  take  the  goods  back  to  Mr.  Nicholaon,  and 
when  he  was  ready  for  them  be  would  call  for  them.  He  never  called  for  the 
clothes,  and  never  paid  the  plaintiff.  On  the  tri»l,  the  plaintiff  was  permit- 
ted to  amend  his  complaint  so  as  to  conform  to  the  facts.  The  court  had 
power  to  allow  the  amendment,  and  no  error  was  committed  in  so  doing. 
8eetion  2944,  Code  Civil  Proc.  We  do  not  think  error  was  committed  in  ex- 
dnding  the  defendant's  evidence  of  the  value  of  the  clothes.  The  parties  had 
agreed  upon  the  price.  The  value  of  the  clothing  was  not  in  issue;  It  was 
immaterial.  Besides,  the  plaintiff  was  permitted  to  testify  to  the  value  of  the 
clothes  on  his  cross-examination,  thus  curing  any  error  which  the  defendant 
claims  was  committed. 

An  acceptance  of  the  goods  was  not  necessary  by  the  defendant  before  the 
plaintiff  could  maintain  an  action  to  recover  their  value.  An  offer  to  deliver 
tiiem  to  the  defw^nt  was  all  that  was  necessary,  under  the  facts  of  this  case. 


KioaoLaoN  v.  Futoh. 
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Tbe  evidence  shows  that  this  was  an  action  to  recover  for  articles  to  be  raan- 
ufactared;  and,  in  such  cases,  an  offer  to  deliver,  according  to  the  terms  of 
the  contract,  is  sufficient.  Bement  v.  Smith,  15  Wend.  493;  Golden  Gate  Co. 
v.Jackeofi^  14  Abb.  K.  G.  323;  Bunter  v.  Wet$ai,  84  N.  Y.  549.  No  reaaoD 
lias  been  shown  for  a  reversal  of  the  Jadgment,  and  il  most  be  affirmed,  with 
cosU.   AU  concur. 


-  LusB — CoxsTBucno:!. 

Flaintifl  leased  to  dflfendant  tbe  foarth  and  fifth  stories  of  abaUdlnff  a  leue 
wUoh  made  ao  proviftion  Id  regard  to  water,  except  that  defendant  should  keep  all 
the  rales  of  the  water  company  supptying  such  premises,  and  promptly  pay  iu 
bills.  Tbe  water  commissioners  charge  water-rates  to  the  person  oocupying  tbe 
premiBBB,  and  if  not  pild  shut  the  water  off.  A  Mil  was  prweDted  to  defendant 
for  the  water  used  in  the  building.  He  refused  to  U  amess  a  tenant  oeoupying 
tbe  floors  below,  who  used  water,  should  pay  part  of  It,  and  the  water  was  there- 
apon  shut  off.  Before  be  oould  again  get  a  water  supper,  be  was  oompelled  to  pay 
the  whole  bill,  and  to  have  a  separate  pipe  pot  in,  oonaucting  the  water  to  the  floors 
oooupled  by  him.  Held,  in  an  action  for  the  rent,  tbat,  plidntifl  having  made  no 
agreement  in  regard  to  the  water  or  the  water  conneotloDs,  and  having  in  no  way 
interfei^  with  tbe  matter,  defmdaot  could  not  set  off,  either  tbe  rent  for  the  time 
tbe  water  was  shut  off,  or  the  expense  of  making  oooneetlons,  or  the  Other  tenant's 
share  of  the  water-bill. 

Appeal  from  municipal  court. 

Action  by  Amelia  E.  Reynolds  against  Meldrum.  for  rent.   From  a  judg- 
ment for  plaintiff  defendant  appeals. 
Argued  before  Beukwith,  C.  J.,  and  Tixus  and  Hatch,  JJ. 
MeMUlan,  Qluok  dt  Pootey,  for  app^nt.   O.  O.  CottUt  for  respondent. 

Titus,  J.  This  action  was  brought  to  recovw  tbe  rent  of  premises  known 
as  "191  Main  Street"  In  tliis  city.  On  the  7th  day  of  March,  1889,  the  plain- 
tiff, by  a  written  agreement,  leased  to  the  defendant  the  fourth  and  fifth 
floors  of  her  building  un  Main  street,  commencing  on  that  day,  and  ending 
on  the  let  day  of  May,  1892,  at  tbe  annual  rent  of  8550,  psyable  monthly. 
The  lower  part  of  tbe  building  was  rented  to  other  tenants.  Tbe  lease  con- 
tained the  usual  covenants,  requiring  the  defendant  to  pay  rent,  keep  the 
premises  in  good  repair  during  the  term,  and  authorizing  the  lessor  to  enter 
upon  the  premises,  put  up  signs  "To  Let."  etc.  It  contained  the  further  cov- 
enant that  tbe  defendant  should  "otwerve  and  keep  ali  the  rules  and  r^ula- 
tions  of  the  gas  and  water  companies  supplying  such  premises  with  gas  &n<i 
water,  and  promptly  pay  their  bills. "  There  was  no  agreement  by  the  plain- 
tiff that  gas  and  water  should  be  supplle  1  to  the  premises,  nor  was  she  re- 
quired to  perform  any  act  with  reference  to  such  supply.  It  does  not  appear 
tbat  the  defendant  ever  al>andoned  the  premises,  but  continued  tooccupy  them 
up  to  the  time  of  the  trial  of  this  action.  The  court  below  refused  to  allow 
eUims  set  up  by  both  the  plaintiff  and  defendant  for  alleged  violations  of  tlie 
covenants  contained  in  tlie  lease,  and  gave  a  Judgment  for  992.21,  being  the 
rent  for  the  montlis  of  December  and  .lanuary,  and  interest.  The  defmdant, 
in  his  answer,  claimed  damages  for  being  deprived  of  tbe  use  of  water,  and 
for  expenses  incurred  in  dxing  water-pipes.  It  is  tlie  custom  of  tbe  water 
commissioners  to  cliarge  the  water-rates  to  the  person  occapyiug  the  prem- 
ises, and  it  not  paid  to  abut  the  water  off.  A  biU  of  $17.W  was  presentel 
for  the  water  used  In  the  building,  commencing  on  the  Ist  of  Kovember,  1889, 
up  to  May  1st  of  the  following  year.  The  defendant  refused  to  pay  the  bill 
unless  Mr.  Wick,  a  tenant  on  one  of  the  Uoora  below,  who  used  water,  woald 
pay  a  portion  of  it.  The  water  was  shut  off  by  tbe  citj,  and  befme  it  eontd 
he  again  supplied  the  defendant  was  compelled  by  the  city  to  have  a  separate 
pipe  put  in,  conducting  the  water  to  the  floors  oocupied  bj  him.  It  Is  now 
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clnlmed  that  the  defendant  shoald  have  been  allowed  by  the  court  b^ow  to 
have  deducted  from  tliB  rent  the  sum  of  $30.40.  being  the  amount  fk  rent 
which  accrued  during  the  period  the  wiiter  supplj  was  shut  ofF,  »nd  the  fur- 
ther sum  of  87.50,  the  share  which  it  is  claimed  the  other  tenant  should  have 
paid,  and  the  expenses  of  making  the  necessary  connections  to  supply  his 
premises.  No  proposition  In  law  is  better  settled  than  that  the  tenant  cannot, 
under  a  lease  reserving  rent,  occupy  the  premises  and  then  set  up  an  eviction 
as  a  defense  in  an  action  for  rent.  The  two  propositinnB  are  Inconsistent 
with  each  other.  If  the  tenant  occupies  the  premises,  he  must  pay  the  rent. 
If  he  would  claim  an  eviction  by  the  landlord  iis  a  defense,  lie  must  abandon 
the  premises.  Sdgerton  v.  Page.  20  N.  T.  281;  Johnson  v.  Oppenheim, 
55  N.  Y.  280;  Boreel  v.  Laujton,  90  N.  Y.  293.  There  Is  no  guarniity  in  the 
lease  that  the  city  shall  continue  to  supply  the  premises  with  water,  and  no 
duty  rested  upon  the  pJaintifT  to  apportion  the  water-bill  among  the  tenants, 
or  put  sepamte  water  connections  in  the  premises  occupied  by  the  defendant. 
The  fact  that  the  city  exacted  the  payment  of  the  whole  bill  cannot  be  charged 
against  the  plaintifC.  The  defendant  took  the  premises  as  they  were,  without 
any  agreement  that  water  would  be  supplied,  and  it  does  not  appear  that  the 
plaintiff  has  done  anything  to  Interfere  with  his  rights  In  the  premises.  The 
defendant's  claim  that  there  was  a  breach  of  the  Implied  covenant  In  the 
lease  for  quiet  enjoyment  cannot  he  sustained.  If  he  would  avail  himself  of 
such  a  defense,  he  must  have  abandoned  the  premises.  Mortimer  v.  Brun- 
rur,  6  Bosw.  (353.  We  therefore  think  the  couit  below  properly  rejected  that 
item  of  the  defendant's  counter-claim. 

The  defendant's  claim  to  be  allowed  the  water-bill  paid  by  him  rests  on  no 
better  foundation.  He  went  Into  possession  March  7,  18ti9,  and  the  water- 
bill  was  for  water  to  be  used  from  November  1. 1889.  to  May  1, 1890.  It  was 
payable  on  or  before  the  10th  day  of  November.  1889,  and  appears  to  have 
been  paid  January 21st  following.  It  is  not  claimed  that  the  plaintiff  ordered 
the  water  turned  on  for  the  use  of  the  defendant,  or  oi-dered  it  turned  off  when 
he  refused  to  pay.  It  Is  not  claimed  that  the  plaintiff  has  interfered  In  any 
way  between  the  tenants  or  between  the  defendant  and  the  city.  On  the  con- 
trary. It  appears  that  she  refused  to  have  anything  whatever  to  do  with  the 
matter.  It  was  a  question  to  be  settled  between  the  city  and  the  defendant, 
and  we  are  not  aware  of  any  law  which  makes  the  bill  for  water  used  In  a 
building  a  charge  against  the  owner  or  a  lien  upon  the  land,  when  it  Is  used 
and  ordered  by  a  tenant.  There  was  no  legal  liability  on  the  part  of  the  plain- 
tiff to  pay  the  bill,  and  the  city  could  not  have  enforced  Its  payment  against 
her.  Such  being  the  case,  the  payment  by  the  defendant  without  her  request 
was  a  voluntiiry  payment,  and  he  cannot  maintain  an  action  for  the  moneys 
so  paid.  It  seems  clear,  therefore,  that  no  error  was  committed  by  the  court 
Mow,  and  the  judgment  should  be  affirmed,  with  costs.   AU  concur. 


{Superior  Omut  of  Bi<iraIo,  Omural  Ttrm.  Ootobar  10, 18MK) 

1.  Tauwt— 8TATDTS  or  Vem—Wmt  Afflicabu. 

8  Rev.  St.  N.  Y.  (Ttii  Ed.)  p.  3181,  f  51,  which  proTldea  that  where  a  grant  for  a 
"valuable  oooBlderatioD"  shall  be  made  to  one  person,  aii(lUie"ooiwiderulon  there- 
for sball  be  paid  by  another,"  no  use  or  trust  ahall  result  in  favor  of  tbe  person  tv 
whom  sucb  payment  shall  be  made,  but  the  title  shall  vest  In  the  person  named  as 
the  alienee  in  snofa  conveyanoe,  has  no  application  to  a  mere  naked  grant,  made 
withOQt  valuable  consideration,  by  teoaota  in  common  to  a  third  person  nnder  aa 
agreement  that  he  should  coDvey  the  land  as  directed  by  the  oo-tanaata,  and  pay  to 
tfiem  all  the  moneys  wbfcb  should  oome  to  his  hands. 
Sb  San— PATicairT  or  Conbidbsatioit. 

The  payment  and  discharge  by  one  of  the  oo-tenants  of  an  inonmhraaoe  on  his 
nndiviaeo  share  in  the  land,  so  as  to  vest  a  clear  title  in  tbe  grantee,  r^sea  an  equltj 
in  the  co-tenant's  favor  entirely  independent  of  tbe  statute  of  uses,  and  Is  K^apaj- 
nient  of  oonsUeratlon  within  Ute  meaning  at  the  ahova^ted  secUon. 


BoBK  «.  Martin. 
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L  Sues— puROusp  Hqnpt— GmrrBBflioH. 

Tbe  tiUe  to  pnrchase  motley  reealTed  by  Cbe  firmtM  of  the  eo-teaaBta  on  the ' 
rtjaoM  of  t^e  land  m  dlreoted  1^  them  immediatsly  vested  ia  the  oi>-tiaiiaiit«, 
Urely  wnaflected  hy  tbe  atetuta  of  oees,  and  the  refusal  of  the  vraatea  to  pa 
over  on  demand  oonstitates  a  oouvenlon* 

Motion  for  new  trial  on  flxeeptlons. 

Action  by  George  Bork  againat  Aleicander  Martin  tor  oonTerslon  of  ma 
The  evidence  |rtven  apon  tbe  trial  diaeloeed  tbe  following  facta:  Prioi 
December,  1879.  Joseph  Bork  and  David  F.  Daj  were  Joint  owners  of  a  ] 
eel  of  land  situate  in  the  city  of  Buffalo,  upon  wbfcb  the  National  Savl 
Bank  held  a  Uen,  by  way  of  mortgage.  A  foreclosure  of  this  mortgage 
bad,  and.  prior  to  Uie  sale  of  tbe  premises  nndm:  the  decree  entered  then 
Joseph  Bork  entered  Into  an  i^reement  with  Henry  W.  Box  b/  wliich  i 
Box  was  to  purchase  Bork's  Interest  In  said  premises  in  connection  with  i 
Day,  and  hmJ  tbe  same  as  collateral  security  for  the  piqrinent  of  a  debt  ow 
by  Bork  to  Box  of  alMut  63,^;  that,  in  pursuance  thereof,  said  Box  i 
Daj  became  purchasers  at  said  sale,  and  on  the  24th  day  of  December.  II 
tbe  sheriff  ox  Erie  county  executed  to  said  last-named  parties  a  deed  of  t 
premises,  which,  the  parties  procured  to  be  recorded.  Subsequently,  said  ] 
commenced  an  action  to  partition  said  premises.  Thereafter,  and  in  ii 
1883.  Bork  and  Day  entered  into  a  written  agreement,  wherein  it  was  agr 
by  said  Day  that  he  would  convey  his  undivided  one-balf  interest  in  and 
enid  premises  to  tbe  defendant  herein,  and  said  Bork  ^reed  to  procure  fi 
said  Box  a  conveyance  to  defendnnt  oMhe  otlier  undivided  une-lialf  par 
said  premUies.  This  agreement  was  subsequently  modlHed  by  conveying 
Mary  Bork  a  house  and  lot  mentioned  therein.  In  other  respects,  the  i 
agreement  was  perform^,  and  a  deed  of  the  premises  was  executed,  by  1 
and  wife  to  defendant  September  17, 1883,  and  by  Day  and  wife  October 
1883.  After  the  agreement  between  Bork  and  Day  was  executed,  Bork 
tered  into  an  arrangement  with  the  plaintiff  whereby  plaintiff  was  to  paj 
said  Box  his  debt,  and  become  the  owner  of  Bork's  interest  in  the  prope 
This  agreement  was  performed  by  plaintiff,  and  he  thereby  became  entli 
to  all  of  Bork's  interest  therein.  The  partition  action,  and  all  accounts 
tween  Bork  and  Day,  were  settled,  and  said  action  discontin  ued,  So  con 
oration  for  the  conveyances  was  paid  by  defendan  t,  but  prior  to  their  exeeul 
a  parol  agreement  was  made  between  onid  partly,  wherein  It  was  agi 
that  defendant  should  take  the  title,  and  hold  the  same  In  trust,  for  the  U 
fit  of  plaintiff  and  said  Day,  and  should,  whenever  requeeted,  make  coni 
ances  of  said  premises  to  such  person  or  persons  as  Ibe  parties  should  de: 
nate.  The  land  was  cut  up  Into  city  lots,  and  so  sold.  In  pursuance  of  I 
arrangement,  defendant,  at  plaintiff^s  request,  executed  from  time  to  ti 
deeds  of  conveyance  to  various  persons  of  said  property.  Upon  none  of  li 
sales  did  defendant  receive  any  part  of  the  purchase  money;  and  mortgiif 
to  secure  the  purchase  price, were  taken  in  the  name  of  plaintiff  or  Day.  ; 
land  conveyed  to  defendant  was  all  conveyed  by  him  as  above  stated,  exc 
five  lots.  As  to  these,  defendant  was  requested  to  execute  deeds  to 
parties  entitled,  but  refused  to  execute  them  unless  he  was  paid  one-hal: 
the  purchase  price;  and,  in  order  to  procure  tbe  execution  of  the  deeds* pli 
tiff  caused  to  be  paid  the  onohatf  demanded,  and  tliereupon  defendant  e 
cuted  the  conveyances.  At  the  time  defendant  refused  to  convey,  he  assig 
no  reason  for  the  refusal,  made  no  claim  for  compensation,  had  been  pu 
no  expense  in  tlie  matter,  and  did  not  claim  to  own  tbe  land.  Day  liav 
been  paid  his  share  of  the  last  sale,  plaintiff  caused  to  be  demanded  of  the 
fendant  the  money  received  by  him;  and,  upon  his  refusal  to  pay,  this  act 
was  brought. 

Argued  before  Hatch  and  Titus,  JJ. 

David  P.  Day,  for  plalnUfl.  AdMert  Moot  and  1^.  0.  Kathafer,  tat 
fendant. 
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Hatch,  J.  Tb6  defoadant  gave  no  proof  upon  the  trial,  aad  does  not  now 
Uflpute  the  fact,  that  he  took  title  to  the  land,  paying  therefor  nothiog,  under 
in  agreement  to  oonvey  the  premises  as  he  shotttd  be  tlierennto  requested  by 
Jie  persons  interested,  paying  to  such  persons  all  moneys  which  should  come 
»  his  hands.  He  was  therefore  under  a  hfgh  moral  obligation  to  deal  fairly 
ind  in  good  faith  with  the  plaintiff,  who  had  trusted  him.  and  to  my  over  all 
noneys  coming  from  such  source.  The  position  of  the  defendant  now  ia 
ihat,  although  he  lias  so  agreed,  and  notwithstanding  hts  moral  obligatioD, 
ret  he  is  under  no  legal  obligation  to  respond  to  plalntifiC's  demand,  and  may 
'etain  the  moneys  which  have  thus  come  to  bis  hands.  In  support  of  this 
loeition,  the  learned  counsel  for  defendant  relies  upon  and  invokes  section  51 
>f  the  stotute  of  uses  and  trusts,  which  provides:  "AYhere  a  graot  for  a  val- 
lable  consideration  shall  be  made  to  one  person,  and  the  consideration  there- 
!or  shall  be  paid  by  another*  no  use  or  trust  shall  result  in  favor  of  the 
>erson  by  whom  such  payment  shall  be  made;  but  the  title  shall  vest  in  the 
)er8on  named  as  the  alienee  in  such  conveyance,  subject  only  to  the  provisions 
>f  the  next  section."  The  exceptions  to  this  section  are  without  application 
lere.  This  section  has  been  the  subject  of  construction  many  times,  and 
sertain  roles  have  bet>n  formulated,  among  which  none  is  more  tlrmly  settled 
ban  that  which  provides  that  this  statute*  aimed  to  prevent  frauds,  cannot 
)e  used  or  construed  to  perpetrate  a  fraud.  Cart  v.  Carr*  52  N.  Y.  251  i 
ftpan  V.  Dox,  S4  N.  Y.  307.  And  this  result  is  to  be  reached,  where  the 
'rand  appears,  notwithstanding  the  statute.  Wood  t.  Robe,  96  N.  Y.  423. 
t^e  think,  however,  that  the  statute  is  without  application  to  the  present  case. 
Jo  far  as  the  oonveyaiice  to  defendant  made  by  Day  Is  concemea»  it  is  quite 
lear  that  no  question  can  arise.  He  was  the  ownerat  the  time*  no  consideift- 
ion  was  paid  by  him  or  anyone  else  for  the  conveyance,  it  was  a  mere  naked 
;rant,  and  nothing  of  value  was  parted  with  to  secure  it.  The  same  is  true 
rith  respect  to  the  conveyance  by  Box.  He  was  not  the  owner  of  the  prem- 
860.  It  la  true  he  held  the  lepd  title,  but  only  as  collateral  leeuri^  for  Uw 
layment  oC  bis  debt  He  recognized  that  ttie  equitable  title  was  In  Bork.  and 
bat  his  title  was  riraply  a  lien,  which  it  would  have  been  impoesible  for  him 
o  enforce  a^nst  Bork  when  hia  debt  was  paid.  Carr  v.  Carrt  62  N.  Y. 
151-260.  Boric  received  ooUiing,  and  paid  nothing.  Box  was  paid  his  debt; 
tat  that  cannot  be  treated  as  the  consideration  for  the  conveyance.  It  was 
imply  discharging  a  lien.  Like  the  paying  of  a  mortgage,  as  it  was.  it  freed 
be  land  from  the  Itea*  so  that  a  olear  title  could  rest  in  the  grantee.  But  It 
lid  nothing  more.  It  waa  an  equity  entirely  independent  of  the  atatute.  and 
B  not  such  payment  of  oonslderation  aa  the  statute  conteraplatea.  Aa  waa 
■Id  by  Judge  AiXRH,  in  Carr  Carr,  nprai  "Bat  the  pUintift  claims  an 
baolute  title  in  himself,  discharged  of  all  trusts  and  equities  •  •  * 
inder  the  statute  which  abolishes  resalting  trust  for  the  benefit  of  the  party 
aying  the  oonsidemtion.  when  the  orasideration  has  been  paid  bjy  one.  and 
be  grant  haa  been  made  to  another.  *  *  *  If  there  was  no  other  equity 
ban  such  as  grows  out  of  the  payment  of  the  consideration  for  the  grant,  the 
laim  would  be  nnanswerable.  But  the  statute  does  nut  interfere  with  other 
quitiea  and  rlghta  existing  independent  of  or  in  connection  with  the  pay- 
oent  ot  the  purchase  price  of  the  property.  It  is  only  thecommon-law  trust, 
or  the  benefit  of  an  individual  from  whom  the  consideration  foragnnt 
gsues,  and  resolting  ttom  the  fact  of  payment  ot  the  consideration,  and  hav- 
ng  no  other  foundation,  that  the  statute  abolishes, "  In  that  ease,  the  action 
ras  ejectment,  brought  the  person  holding  a  deed,  absolute  in  form,whiGh 
le  had  taken  under  a  parol  arrrangement  that  he  was  to  advance  a  portion  of 
be  purchase  prioe.  and  take  the  title  as  security  t<a  Its  repayment.  Defend- 
nt  therein  bad  entered  into  possession,  paid  all  or  nearly  all  the  debt, 
nd  the  court  held  that  ejectment  could  not  be  miiintained;  that  the  deed  waa 
Imply  a  mortgage.  .  Ko  consideration  having  been  paid  for  this  conreyancet 
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H  Is  not  wtthln  the  terms  of  the  statute.  SobHru  t.  Holbint,  89  IT.  T.  25 
There  defendfint  had  pnrchased  property,  paying  the  oonsideratfon  therefo 
and  procured  the  deed  to  be  made  to  one  Fay,  under  an  arran<;eTnent  that 
should  convey  as  directed.  Thereafter,  defendant  directt^l  a  conveyam 
to  be  made  to  plaintiff  under  a  like  arrangement.  Fay  conveyed  as  directe 
Snbeequently  the  property  was  sold,  and  certain  mortgages  taken  in  the  oao 
of  plnintifT.  which  were  retained  bj  defendant.  The  action  was  to  comp 
the  delivery  of  one  of  the  mortgages  to  plaintiff,  under  a  claim  that,  by  virti 
of  the  statute,  plaintiff  took  absolute  title  to  the  land,  freed  of  all  equitie 
and,  in  consequence,  was  entitled  to  Its  proceeds.  Judge  Danfokth,  spea 
Ing  for  the  court,  says:  "In  the  next  place,  the  plaintiff  is  not  entitled  t<>  ha' 
the  statute  (section  51}  strained  in  his  favor;  and,  taken  literally,  it  does  n 
cover  his  case.  The  grant  to  talm  was  from  Fay,  and  for  that  no  valual: 
consideration  was  paid.  Fay  conveyed  because,  in  common  honesty,  and 
fulfillment  of  his  trust,  he  was  bound  to  convey.  The  phtlntiff'a  claim 
gtrtoti  jurit*'*  This iloctrine  seems  to  exactly  At  this  case.  As  no  consider 
tion  was        for  either  grunt,  the  deed  is  not  affected  by  the  statute. 

It  is,  however,  claimed  that  if  this  Im  the  equitable  doctrine  It  has  no  app 
cation  here,  as  the  present  action  is  one  at  law  for  conversion.  The  tru 
created  by  the  agreement  has  been  executed,  so  far  as  the  execution  of  t: 
deeds  is  concerned.  When,  defendant  had  executed  Uiem  he  had  no  intt 
est  whatever  tn  the  land,  either  colorable  or  actual.  The  only  remaining  a 
he  la  called  upon  to  perform  is  to  pay  over  the  money  received  on  the  pti 
chase.  As  to  that,  he  does  not  now  liold  land,  but  personal  property,  t. 
Utle  to  which  immediately  vested  in  plaintiff  when  defendant  received  ; 
As  to  this,  the  statute  of  uses  and  trusts  has  no  concern.  And  when  plai 
tiff  demanded  the  money.  It  was  the  duty  of  defendant  to  pay  it  over;  ai 
when  he  refused,  his  refusal  constituted,  in  law,  a  conversion  of  the  mone 
I  think  the  action  appropriate  to  the  facts  proved.  Robbiw  r.  BiMiiis,  i 
N.  T.  258.  I  am  aware  that  this  case  says  "nor  Is  It  neeeesary  to  inqui 
whether  if  he  had  received  the  consideration  of  the  deed  In  money  it  ecu 
have  been  taken  from  him;"  but  it  distinctly  holds  that  the  mortage  in  th 
case,  taken  upon  the  sale,  became  personal  property,  to  which  the  statu 
had  no  application,  and  that  the  title  thereto  became  at  once  vested  in  tl 
«etiui  que  truat.  If  this  be  so*  I  see  no  reason  why  money  received  uod 
similar  circnmstances  should  not  be  subject  to  the  same  rulM. 

It  Is  also  claimed  that  the  court  erred  in  admlUing  parol  testimony  to  pro^ 
the  trust.  This  claim  is  answered  In  Foote  v.  Brj/ant,  47  N.  T.  647,  whe 
Cruboh,  O.  J.,  says:  **The  transactions  out  of  which  a  trust  of  thia  duiract< 
arises  may  be  proved  by  parol,  but  the  trust  itoelf  must  rest  upon  the  acts  i 
situation  of  the  parties  as  proved,  and  not  merely  upon  their  dedaration 
The  statute  embraces  only  trusts  which  are  created  or  declared  by  the  pa 
tSes.**  It  follows  from  these  views  that  the  exceptions  should  be  overrule 
llie  motion  denied,  and  Judgment  ordered  for  {^ntlfl  upon  ttie  verdict. 


(Superior  Court  ttf  Bvffalo,  Oenerol  Ttrm.  Oetober  80, 1890.) 
L  FUUDINO— UonOK  to  Uakb  Hosb  Dbfikitb. 

An  answer  aUe^ed  by  way  of  connter-olaini  that  pWatiff  induced  defnidaiit 
purchase  a  piece  of  laod,  defendant  to  pay  the  parchaae  moner,  take  plaintif 
note  for  a  portion  thereof,  and  allow  the  balanoa  of  plaintiff's  portion  to  be  pa 
by  his  serrioas  in  selling  the  land,  plaintiff  to  become  a  part  owner  thareot;  it 
plaintiff  was  acting  as  the  agent  of  the  owners  of  sach  land  in  efleotlnff  snob  sa 
out  fraadalently  conoealed  it  from  defendant:  that  plaintiff  falsely  represeut 
that  the  pnrobue  price  was  $100  more  than  the  owners  were  to  reoelTa,  whi 
amount  plaintiff  was,  agreement  with  the  owners,  to  rao^ve  for  maldnff  t 
■ale;  that  plaintiff  frandDlently  concealed  this  faot  from  defendant,  who  paid  m 
SOB  to  the  owners,  and  tbe  same  was  Qmeafter  paid  to  plaintiff;  that  on  aooou 
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tbereof  plklntlff  had  reoelTed  and  held  aaid  sunt  to  the  use  and  benefit  of  defend- 
ut;  ttist  plaiDtlff  nflffleoted  and  refnsed  to  pay  the  same  to  dereoclant,  to  the  dam- 
an of  defendant  In  the  snm  of  S760.  Held,  that  the  answer  waa  aulHoieDtW  dei- 
nlta,  and  that  an  Mder  raqnlring  defendant  to  state  definitely  the  piioe  ox  land, 
when  and  from  whom  houffht,  etc.,  was  erroneous. 
1  Samu — Sbt-O  rr. 

The  allegations  of  the  answer,  ooapled  with  a  demand  for  Jadsment,  aot  tw 
dBBiagea,  ma  rormoiHV and  eosta,  show  an  Intention  te  letitpaalium  fonwlad  an 
a  eootraoi)  and  not  tm  tort, 
t  Sams. 

Under  Xb»  faeta  stated  in  the  answer  the  allegations  of  fraudulent  acta  may  be 
treated  as  surplusage,  and  In  anch  case  a  motion  to  make  more  definite  wlU  not  be 

^nted. 

Appeal  from  special  term. 

Action  by  John  A.  Cook  againal  Judlali  H.  Matteson.  From  slu  order  di- 
recting an  amended  answer  to  be  made  more  definite  and  certain,  defendant 
appeals. 

Argned  before  Beckwith.  C.  J.,  and  Hatch.  J. 

Frank  C.  Ferguson^  for  plaintilT.   Harlan  J.  Stoift,  for  defendaat. 

Hatcb,  J.  The  motion  in  form  was  to  amend  the  answer,  but  the  recitals 
.n  the  onler  as  entered  show  that  tlie  amended  answer  bad  been,  or  was  theot 
B^rv«d.  and  that  bj  consent  the  whole  was  considered.  As  the  amended  an- 
swer saperseded  the  original,  and  tlie  parties  appeared  by  consent  and  ar- 
gued  the  motion,  and  the  ordt-r  was  to  make  the  amended  answer  more  defi- 
nite, tlie  court  must  now  treat  it  as  thougli  Che  motion  was  to  correct  the 
amended  answer,  as  that  was  the  only  pleading  to  which  the  motion  could  be 
made  applicable  and  effectual  at  the  time  It  was  heard.  It  will  not  be  pre- 
sumed that  the  court  heard  an  argument,  and  made  an  order  affecting  a 
pleading  which  had  been  superseded  and  was  of  no  vitality,  especially  when 
tlie  amended  answec  was  referred  to  in  terms,  and  was  then  the  answer  in 
ihe  case.  While  we  think  ttie  court  had  jurisdiction  to  make  the  oi'der.  we 
are  of  opinion  that  the  plaintiff  failed  to  sliow  himself  entitled  to  the  order 
asked  or  granted.  The  motion  is  to  be  determined  upon  an  inspection  of  the 
pleading,  and  If,  from  such  Inspection,  the  court  can  see  with  reasonable  cer- 
tainty the  meaning  of  the  allegations  and  the  cause  of  action  intended  therein 
to  be  set  forth,  the  pleading  will  be  held  sufficient  to  resist  a  motion  to  make 
it  more  definite.  Brotonell  t.  Bank,  13  Wkly.  Dig.  371.  The  right  to 
relief  depends  upon  whether  or  no  the  charge  is  oteicure.  If  the  precise  nat- 
ure of  ihe  charge  la  apparent,  then  the  statute  is  not  authority  for  granting 
relief.  Tilton  v.  Baecher,  59  N.  Y.  183.  Insufficiency  in  this  respect  must 
plainly  appear.  People  v.  Ttoeed,  63  N.  Y.  202.  Tested  by  these  rules,  we 
think  the  portion  of  the  answer  which  the  order  alms  at  Is  sufficient.  It  al- 
leges by  way  of  counter-claim  that  while  plaintiff  was  working  for  defend- 
ant he  induced  him  to  purchase  a  piece  of  land  in  the  city  of  Buffalo,  de- 
lendant  to  pay  the  purchase  price  and  take  plaintiff's  note  for  a  small  por- 
tion thereof,  and  allow  the  balance  of  the  purchase  price  of  plaintiff's  portion 
to  be  paid  for  by  his  services  in  selling  the  land,  plaintifT  to  become  a  part 
owner  thereof;  that  the  defendant,  induced  thereby  by  plaintiff,  entered  into 
■i  contract  for  the  purchase  of  the  land,  advanced  such  portion  of  the  pur- 
uliase  price  as  was  needed  to  consummate  the  purchase,  became  obligated  to 
pay  the  remainder,  and  took  plaintlfir's  note  for  the  sum  of  $500.  which  was 
tiis  portion  of  the  purchase  price  for  which  he  was  to  give  a  note.  It  then 
alleges  that  about  the  time  of  making  said  agreement  plaintiff  wait  employed 
by  the  persons  having  said  land  for  sale  to  effect  a  sale  tiiereof,  and  that  be 
was  acting  as  their  agent  In  effecting  such  sales,  and  fraudulently  concealed 
it  from  defendant;  ^at  when  said  contract  was  effected,  while  plaintiff  was 
acting  as  agent  of  the  owners  of  the  land,  and  in  order  to  sell  the  same  to 
defendant,  he  flUaely  and  fraudulently  represented  that  the  purchase  price 


574 


FEW  TOKK  SOmXllBn,  Tol.  11.       [SopOT.  Ct.  Bl 


was  9750  more  than  the  xmrtiM  for  whom  the  plftlntUf  was  acHng  asked 
were  to  remive  tor  the  land,  which  amount,  under  an  agreement  with  t 
ownera,  he  wan  to  reoeive  for  effecting  the  sale;  that  plaintiff  fnuidulent 
concealed  this  from  defendant,  and  permitted  him  to  paj  to  the  owners  u 
sum,  and  the  aame  was  thereafter  paid  to  plaintiff;  that,  on  account  ther« 
plaintiff  has  receiTed  and  holds  said  sum  for  the  use  and  benefit  of  defen 
ant;  that  plaintiff  neglects  and  refusea  to  pay  over  said  sum,  or  any  pi 
thereof,  to  the  damage  of  defendant  in  the  sum  of  9750.  Stripped  of  verl 
age.  these  are  tlie  allegations.  From  them  we  have  no  difflcnity  In  seeii 
■tMit  the  Intent  of  the  pleader  was  to  all^  a  Joint  purchase  of  land,  defen 
ant  to  advance  the  money,  taking  plainUff's  note  for  a  portloa  of  his  pa 
ment,  he  engaging  to  render servuses  in  connection  therewith  forthe  balant 
each  sharing  eqaally  therein;  that  defendant  took  the  note,  p^d  the  necessa 
money  to  eonsummate  the  pnrohase,  and  then  discovered  that  plidntiff  v 
the  agent  of  the  owners,  and  received  9750  for  effecting  the  sale.  It  is  u 
necessary  to  determine  whether,  from  these  facts,  defendant  becomes  en 
tied  to  receive  back  the  9750  as  a  legal  result.  It  Is  aufflcient  to  say  th 
the  allegations  themselves  are  clear  and  intelligible.  The  order  as  made  i 
quires  defendant  to  state  definitely  the  piece  of  land,  locating  and  describii 
it,  when  he  bought,  from  whom,  and  who  were  the  owners;  what  inten 
the  plaintiff  had,  and  what  his  relation  and  connection  with  the  transacti 
was;  under  what  arrangement  plnintiff's  note  for  9500  was  t^en.  and  t 
other  facts  with  definiteness  upon  which  he  bases  the  counter-claim  for 
It  is  at  once  apparent  that  wliat  is  here  sought  for,  and  directed.  Is  not  de 
niteness  of  allegation,  but  particularity  of  statement.  As  was  said  by  Jud 
Rapali^,  in  Tilton  v.  Beecher,  supra,  the  section  of  the  Code  Invoked  "f 
ables  a  party  to  obtRtn  a  deQnite  statement  in  the  pleadings  of  the  nature 
the  charge  intended  to  be  made  against  him,  but  not  of  the  particulars 
circumstances  of  time  or  place. "  In  McCarthy  v.  Railroad  Oo.t  6  N.  Y.  Sup 
560,  the  allegation  was  that  "defendant  carelessly  and  negligently  ran  ai 
propelled  one  of  Its  cars  upon  and  against  the  plaintiff,  whereby  be  was  1 
jured."  A  motion  to  make  more  definite  and  certain  was  denied,  the  cou 
saying:  **It  is  dilficult  to  see  how  the  facta  could  be  more  clearly  and  m 
eisdy  stated,  unless  the  particular  circumstances,  showing  the  conduct 
the  defendant's  serrants,  are  required  to  be  given;  and  such  cireumstanci 
merely  tending  to  prove  the  facts,  need  not  be  alleged,  and  have  no  p!a 
in  a  pleading."  Sroten  v.  Champtin,  66  N.  T.  219;  Lahay  v.  Kortrig) 
55  N.  Y.  Super.  Ct.  156-160;  Williams  v.  Folaom,  10  N.  Y.  Supp.  895. 
addition  to  this,  the  plaintiff  is  shown,  by  the  allegations,  to  be  possess 
of  equal  information,  upon  the  subject  on  which  he  desires  information,  wi 
the  defendant.  As  he  must  know  whether  or  not  he  made  the  oontract 
alleged  and  the  circumstances  connected  therewith,  more  definiteness 
statement  can  scarcely  add  to  his  information.  BHnkerhoffv,  Penry,\2  Wkl 
Dig.  459;  aehmidtkunst  v.  Sutro,  2  N.  Y.  Supp.  706.  If  plaintiff  be  en 
tied  to  any  information.  It  would  seem  to  fall  more  appropriately  within  t 
oflSce  of  a  bill  of  particulars.  It  Is  suggested  that  the  order  Is  needed 
determine  whether  Uie  pleading  sounds  in  tort,  and.  If  so,  plaintiff  desii 
to  demur  thereto. 

A  fair  construction  of  the  fourth  answer  shows  It  to  allege  a  connter-cia 
for  money  had  and  received  to  defendant's  nse,  and  the  whue  pleading  stio 
that  the  pleader  intended  to  set  np  a  claim  founded  upon  both  an  exprt 
and  implied  contract,  while  the  demand  for  Judgment  Is  not  for  damnr 
but  for  money  and  costs.  This  sufflctently  chHracterlzes  the  pleading.  3 
Donough  V.  Dillingham,  43  Hun,  493.  Under  the  facts  stated  In  this  pie: 
ing  the  allegations  of  fraudulent  acts  may  be  treated  as  surplusage,  and  wh< 
such  Is  the  case  motion  will  not  be  granted  to  make  them  more  detim 
Dapidtm  v.  Beligman,  51 K.  T.  Super.  Ct  47.  Then  It  hen  prssented 
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lucb  absence  of  certainty  in  allegation  aa  will  aphdd  the  order  nwdiu  &  If 
tberefore  reversed  and  set  aside,  with  ^10  costs  and  diabuisements. 

Titus,  J.,  did  not  sit  in  this  case. 

Bkokwith,  C.  J.,  concurs. 


iSuperior  Court  of  New  Forie  CUv,  General  Term.  ITovember  8,  ISOa) 

Apfxai^Wbioht  utd  SuFTioiEiTCT  or  EviDEnoB. 

Findinn  of  fact  will  sot  be  reviewed  on  appeal  nnlewltU  stated  In  the  ease  tiiat 
all  the  eTidenoe  given  upon  the  trial  la  oontiuned  within  it. 

Appeal  from  special  term. 

Action  by  Genevieve  K.  A.  Baker  against  Bdward  0.  Croeby,  as  execntor, 
etc.*  of  Alfred  M.  Ingham*  deceased,  originally  broaght  against  the  llutoal 
life  Insurance  Comitauy  of  New  York,  to  recover  the  amount  of  a  policy  at 
life  insurance  issued  by  said  company  to  said  Ingham  upon  his  life.  PlainttB 
claimed  under  an  assignment  fromlngUiim  which  defendant  claimed  to  be  liH 
valid.    There  was  judgment  for  plaintiff,  and  defendant  apptrals. 

Argued  before  Fkbeduan  and  Tbuax,  JJ. 

WUliam  C.  Holbroolt,  for  appellant.    Datley  <£  BeiU  for  respondent. 

Frkbdmaw,  J.  The  record  discloses  no  error  lit  the  admission  of  eviUenoe. 
It  also  shows  that  the  conclusions  of  law  are  fully  warranted  by  the  findings 
of  fact.  The  real  question,  therefore,  is  whether  the  findings  of  fact  are  sup- 
ported by  sufficient  evidence.  The  learned  chief  judge  who  tried  the  Issues 
found.  In  substance,  that  the  gift  of  the  policy  in  suit  was  absolute,  and  not 
conditional;  that  it  was  fully  executed;  tltat  there  was  a  delivery  of  the  as- 
signment;  and  that  the  plaintiff  accepted  the  assignment.  There  is  suffloient 
evidence  In  support  of  these  findings.  Indeed,  in  view  of  the  correspondence 
proved  to  have  been  passed  between  Mr.  Ingham  and  the  plaintiff,  ttie  trial 
judge  could  not  very  well  have  found  otherwise.  Possession  of  the  policy  is 
not  necessary  to  the  validity  of  an  assignment,  and  the  question  of  the  d^v- 
ery  of  the  assignment  and  its  acceptance  is  frequently  one  of  intention,  de- 
pending on  the  circumstances  of  the  transaotlon.  In  this  case,  therD  can  be 
but  doubt  as  to  the  intention  of  the  parties.  Moreover,  there  Is  no  cer- 
tificate that  the  case  contains  all  the  evidence.  This  of  itself  is  fatal  to  the 
contention  of  the  appellant.  PorUr  v.  amiih,  107  K.  T.  531, 14  N.  E.  Bep. 
446;  and  Mdridge  v.  Aldridge,  24  £.  Bep.  1022,  (recently  decided  by  the 
court  of  appeals,  second  division.)  Upon  the  case  as  presented,  there  was  no 
error  in  refusing  the  requests  made  by  the  defendant.  The  jut^ment  should 
be  affirmedi  with  costs. 


(Superior  Court  €f  ITmo  Pbrik  CUth  Ommnl  Xnnh  Vovembsr  8|  18Q0l) 

1.  Bvemr— AooDOmiKe. 

In  an  action  to  set  aside  a  sale  of  copartnership  property  made  by  plaintiff  to  Us 
copartners,  and  for  an  aocouatin^,  an  order  was  entered  appolatlns  a  referee  to 
■tate  sn  acooimt,  and  report  "whether  either  of  the  parties  is  Indebted  to  the 
other, 'and  providing  that  on  tbeoomlng  In  of  the  report  either  party  may  "move 
lor  indgma&S  thereon, "  and  that  nothing  should  "  prevent  either  party  from  pre- 
ferring, *  *  *  nor  prevent  the  referee  from  passing  upon,  *  *  •  tay  claim 
1^  either  party  In  bis  own  favor.  *  Setd,  that  the  court  directed  a  general  aooount- 
ing,  ao  that  either  par^  might  hare  Jodgment  against  the  other,  and  that  plaintiff, 
br  not  appealing,  aoqulesoea  in  wwA  direoUon,  and  ocmld  not  oompliUn  of  an  afflm- 
Uive  Judgment  for  defendants  on  the  ground  that  no  afOrmauve  relief  was  de- 
manded in  their  answer. 


Baxsb  e,  Obosbt. 


Vbttb  0.  Wmxa  tt  at. 
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%.  SaXB— PlAlDINO— AMEFDICBNT. 

EvOD  if  plaintiff  bad  not  acqofosced,  tbe  general  term,  to  snstaio  the  jadsment, 
would  order  the  answer  amended  by  inserting  a  prayer  for  afflnnative  reUef,  or 
by  making  the  answer  ooatorm  to  we  facts  proved. 

Appeal  from  judgment  entered  upon  the  report  of  a  referee. 

Atition  bj  George  W.  White  against' Eleanor  White  and  othen  as  execnton 
of  Charles  White,  deceased,  and  Mary  Beed  aa  executrix  of  Horatio  Bwl,  de- 
ceased. There  was  a  judgment  for  defendants,  and  plaintiff  appeals.  For 
decision  on  a  former  appeal,  see  65  N.  Y.  Super.  Ct.  417. 

Argned  before  T^UAX  and  O'Qokhan,  JJ. 

Holmes  A  Adamst  for  appellant  B.  F.  BdiaU,  {Albert  SUeknesft  of  coun- 
sel,) for  respondents. 

Tbvaz.  J.  In  stating  cne  accounts  -between  the  parties  the  referee  fol- 
lowed the  rule  laid  down  by  tlie  general  term  on  the  former  appeal,  and  the 
Judgment  entered  on  hts  report  must  be  affirmed,  unless  he  em>d  in  glvin<^ 
an  affirmation  judgment  in  favor  of  the  defendants  against  the  pliUntifl,  a 
qnesUon  that  was  not  before  the  general  term  on  the  foi'mer  appeaL  The 
action  was  t)roiight  by  plaintiff  to  set  aside,  on  the  (pi>und  of  fraud,  a  sale  of 
copartnership  property  made  by  him  to  the  testators  of  the  defendants,  who 
were  at  the  time  of  the  sale  plainttfTs  copartners,  and  for  an  accounting. 
The  defendants  denied  the  fraud,  and  demanded  that  the  complaint  be  dis- 
missed, but  asked  for  no  affirmative  Juflgment.  The  court  before  whom  the 
case  was  toled  set  aside  the  sale,  and  ordered  an  accounting  between  the  co- 
partners as  of  the  tline  of  the  sale.  The  judgment  entered  on  the  report  of 
the  referee  who  had  taken  the  accounting  was  set  aside,  and  a  new  reference 
ordered.  On  this  last  reference  the  referee  found  that  plaintiff  was  indebted 
to  defendants,  and  ordered  judgment  In  favor  of  the  defendants,  and  against 
plaintiff,  for  the  sum  so  found,  and  judgment  was  entered  accordingly.  The 
plainUff  eratends  that  this  was  error  because  defendants  had  not  demanded 
affirmative  relief  in  their  answers.  The  trial  court  appMnted  a  referee,  and 
direct  that  referee  to  state  an  account  between  the  parties  to  the  action  "in 
respect  ot  said  pnrtnershlp  assets,  and  also  partnership  liabilities,  and  of  such 
amounts,  if  any,  in  which  each  may  be  liable  or  interested  by  reason  of  tiie 
premises;  and  that  said  referee  aacertain  and  report  «  *  *  whether  eltlier 
of  the  parties  is  indebted  to  the  other  by  reason  of  property  appropriated,  or 
cash  withdrawn  or  received,  and  what  is  the  amount  of  such  lodebtedness. 
*  •  *  That  on  the  coming  In  and  conBrmation  of  said  report  either  party 
may  •  •  •  move  for  judgment  thereon."  The  judgment  further  provided 
that  nothing  in  It  contained  should  "prevent  either  party  from  preferring  be- 
fore the  referee,  nor  prevent  the  referee  from  passing  upon,  when  preferred, 
any  elMiro  by  either  party  to  credit  in  his  own  favor  or  to  debit  against  any 
other  party  In  addition  to  the  speciflc  sums  liereinbefore  particularly  directed 
to  be  charged  or  credited. "  From  this  judgment  pltilntiff  has  not  appealed. 
I  am  of  the  opinion -that  it  was  the  intention  of  the  trial  court  to  direct,  and 
that  it  did  direct,  a  general  accounting  as  l)etwoen  the  copartner  of  all  of  the 
copartnership  affairs,  to  the  end  timt  the  party  or  parties  who  should  be  found 
on  such  accounting  to  be  entitled  to  judgment  should  have  judgment  against 
the  otlier  party,  and  that  plaintiff,  by  not  appealing,  has  aqulesced  in  such 
direction.  But,  even  if  plaintiff  had  not  acquiesced,  this  court.  In  the  interest 
of  justice,  and  to  sustain  a  judgment,  would  order  the  answers  to  be  amended 
by  inserting  a  prayer  for  affirmative  relief,  or  by  making  the  answeie  con- 
form to  the  facts  proved,  if  such  amendment  were  necessary.  The  judgment 
and  orders  appealed  from  are  affirmed,  with  costs. 


ap.N.Y.] 


HAHHAY  v.  ZEKBAH. 
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Hannat.  o.  Zerban. 
(Common  Ptta$  cf  Jfmo  Fork  City  and  CourOy,  Oentral  Term.  IToTember  7, 1881^) 

MuTSB  AMD  SnTAiiv-<3oKn*ciT— Tbbhihatioit. 

AooDtraetof  amploymeiitaoDtaiiiedthefolIowtDffprovlBlotiB:  *(6)  Wltbontftny 
jTUt  oMse  of  oompUlnt  on  tbe  part  of  [the  employer]  •  •  •  year  engagement 
li  *  *  *  Intended  to  be  for  one  year,  *  *  \  (10)  Monthly  notice  required  of 
elttier  party. "  It  did  not  appear  what  the**notloe"  required  by  the  tenth  clause 
referred  to.  Held,  that  the  ri6:ht  to  terminate  the  contract  on  a  montb't  notioe 
was  not  reserved  tqr  the  tenth  clause,  as  such  constraotion  would  reqnin  the  inter- 
polaUon  of  additional  word*.  B«renli«  S  N.  T.  Snpp.  07. 


Appeal  from  cAtj  court,  general  term. 

Action  by  George  B.  F.  Haaosy  against  Andrew  Zerban.  A  Judgment  dis- 
missing the  complaint  was  affirmed  by  the  general  term  of  the  oity  oourt  of 
New  York,  (8  N.  Y.  Supp.  97,)  and  plaintiff  again  appeals. 

Argued  before  Larrbhobb,  0.  J.,  and  Boobbtatkb  and  Bischopf,  JJ. 

Robinson,  Seribner  dt  BHghtt  tor  appellant.    Bmeat  Holly  for  respondent. 

BiscHOFP.  J.  The  defendHnt  was  the  proprietor  of  a  school  in  the  city  of 
N^ew  York,  known  as  the  "Lenox  Institute,"  and  the  ''Lenox  Annex."  and 
}n  or  about  June  16, 1888,  entered  into  an  agreement  with  tbe  plaintiff  for 
;he  latter's  employment,  which  agreement  was  as  follows: 

"P.  O.  Box  94.  New  York.  New  York,  18th  June,  1888, 

"3fr.  9,  B.  F.  Hannay,  CWy— Dear  Sir:  I  hereby  purpose  to  stipulate 
Jie  terms  and  conditions  under  which  you  will  act  as  teacher  at  the  Lenox 
Institute.  (I)  It  is  intended  that  yon  shall  teach  mathematics,  history,  ge- 
igraphy,  and  the  branches  of  the  English  language,  as  you  may  be  desired, 
md  in  Hccordance  with  tbe  requirements  of  tlie  school.  (2)  That  you  will 
levote  your  entire  time  and  energy  to  teach  only  pupils  of  the  Lenox  Inati- 
.ute  and  the  Lenox  Annex  as  may  be  ussigned  to  you .  (3)  That  your  attend- 
ince  at  school  shall  average  daily  from  8:30  A.  h.  until  noon,  and  on  Monday, 
Tuesday,  Thursday,  and  Friday  from  1  til]  5:30  p.  n.  (4)  During  the  time 
•f  the  summer  vacation  you  will  attend  one  month  daily  two  hours  between 
I  and  10  A.  H.,  at  school,  to  correct  the  repftllion  and  preparatory  lessons  of 
he  pupils.  (5)  Whenever  you  are  desired  to  do  so  you  will  represent  to- 
rards  visitors  or  representatives  of  pupils  the  institute  as  well  within  as  with- 
■ut  the  institute  building.  (6)  Without  any  just  cause  of  complaint  on  the 
>art  of  the  institute  it  is  understood  that  your  engagement  with  the  Lenox 
nstitute  it  bj  this  instrument  intended  to  be  for  one  year,  viz.,  from  the  Ist 
lay  of  September  A.  G.  until  the  same  date  In  1889.  (7)  The  summer  va- 
ations  terminate  with  the  Ist  of  September,  after  which  date  until  the  formal 
■pening  of  the  school  a  from  three  to  live  hours*  daily  attendance  may  be  re- 
ulredotyouat  school.  (8)  Your  monthly  salary  of  |wO  wUl  be  paid  to  you  on 
he  last  day  of  each  month.  (9)  You  will  teach  from  the  lowwt  dementary 
lass  to  the  highest  ones  which  the  institute  may  form.  (10)  Monthly  no- 
Ice  required  crt  either  party*  Andkbw  Zbbban." 
"Accepted:  G.  B.  F.  Hannat." 
Parsuant  to  this  agreement  the  plaintiff  entered  upon  his  employment,  and 
ontlnued  therein  until  December  81,  1888.  On  or  about  November  28. 1888. 
be  defendant,  claiming  the  right  to  do  so  under  the  agreement.  anderto<4^ 
0  terminate  the  pla;ntlff's  employment  by  a  notice  In  writing,  dispensing 
rltfa  his  services  after  December  3lst  of  that  year;  and  defendant  tbereBfter 
efused  to  avail  himself  at  plaintiff's  services,  although  the  lattn:  offered 
bem,  and  disputed  the  former's  right  to  terminate  tlie  employment  before  the 
xpiratlon  of  the  term  agreed  upon.  Thereupon  the  plaintiff  brought  this 
ction  to  recover  damages  for  breach  of  contract;  the  wunages  aU»([ed  being 
▼.lli(.T.a.iio.lO— 37 
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the  Btipulated  salary  for  the  months  from  January  to  Angust,  1889.  boti 
cluaive,  after  dedactiog  the  plaintiff's  earnings  from  other  soorws  da 
that  period.  Tha  agreement  was  put  In  evidence  on  the  trial,  and  plai 
admitted  baring  received  the  notice  hereinbefore  mentioned,  purportin 
terminate  his  employment.  When  the  plaintiff  rested,  the  defends 
counsel  moved  to  dismiss  the  complaint  on  the  ground  that,  on  a  pr 
interpretation  of  the  tenth  clause  of  the  contract,  the  right  was  reserve 
the  defendsnt  to  terminate  tlie  employment  upon  giving  to  plaintiff  a  pi 
ous  notice  of  bis  election  to  do  so;  and  that,  having  so  elected  to  term! 
the  employment,  no  future  ^nlary  oould  accrue  to  plalntill,  and  that  for  i 
reason  no  cause  of  action  ''ived.  The  trial  Justice,  concurring  in 
views  of  counsel,  dlsmissei  omplaiot.  The  plaintiff  thereupon  appc 
to  the  general  term  of  the-  >  ■  t  below,  and  upon  argument  the  judge 
rendered  at  trial  term  was  s  ained. 

Upon  a  careful  examlnaL  a  of  tbe  agreement  and  consideration  of 
question  presented  for  review,  I  am  convinced  that  the  judgment  was  err 
ous.  and  that  the  court  below,  as  well  as  the  learned  counsel  for  the  pa 
to  this  appeal,  overlooked  an  Imperative  rule  governing  the  interprets 
and  construction  of  contracts  by  the  courts.  The  rule  is  that  in  seelLin 
give  elfect  to  the  true  intent  and  meaning  of  the  several  provisions  of  a 
tract,  as  the  same  were  understood  by  the  pHrties  at  tbe  time  of  its  execul 
the  court  is  limited  to  the  consideration  of  the  language  of  the  agreement 
there  is  any  ambiguity  or  uncertainty  arising  from  the  employment  of  cet 
words,  terms,  or  phrases,  tbe  oonrt  may  ascertain  the  circumstunces 
rounding  the  execution  of  the  contract,  and  depart  from  the  literal  meai 
of  words,  if  that  be  necessary,  to  conform  to  the  true  intent  of  the  cont 
Ing  pai'ties,  and  for  such  purpose  may  transpose  words,  and  depart  from 
laws  of  grammar  and  punctuation;  but  the  court  can  go  no  further.  K 
iug  which  is  not  expressly  contained  wlthin.the  language  of  the  cbntraci 
which  may  not  be  fairly  implied  therefrom,  can  be  supplied  by  tbe  cour 
any  proper  theory  of  interpretation,  because  the  interpolation  of  any  sti^ 
tion  or  provision  not  expressly  or  impliedly  contained  within  the  languag 
the  agreement  would,  in  effect,  be  the  making  of  a  new  contract  for 
parties  by  the  court.  If  it  appears  that  any  particular  provision  was  inlei 
by  tbe  contracting  parties  to  be  incorporated  into  their  contract,  and  that 
same  has  been  omitteil,  tbe  agreement  cannot  be  extended  to  this  omi 
provision  by  any  proper  process  of  interpretation.  Such  omissions  can  > 
be  supplied  by  a  court  of  eqaity.  on  a  proper  application  for  the  reforms 
of  the  contract.  To  supply  such  an  omission  upon  auy  true  theory  of  ii 
pretatlon  would,  in  effect,  be  to  set  aside  the  well-known  rule  that  j 
testimony  cannot  be  admitted  to  add  to,  vary,  modify;  or  contradict  the  U 
of  a  written  contract.  The  rule  is  stated  in  1  Qreenl.  Ev.  g  277,  as  foib 
"It  is  to  be  ol)served  that  the  rule  is  directed  only  against  the  admiasto 
any  other  evidence  of  tbe  language  employed  by  the  parties  in  making 
contract,  than  that  which  is  furnished  by  the  writing  itself.  The  writin 
is  true,  may  be  read  by  the  light  of  surrounding  circumstances,  in  order  i 
perfectly  to  understand  the  intent  and  meaning  of  tbe  parties;  but.  as 
have  constituted  the  writing  to  be  the  only  outward  and  visible  expresaio 
their  meaning,  no  other  words  are  to  he  added  to  it,  or  sultstituted  ii 
stead.  Tbe  duty  of  the  court  in  such  aises  Is  to  ascertain,  not  what 
parties  may  have  secretly  Intended,  as  contradistinguished  from  what  I 
words  express,  but  what  is  the  meaning  of  words  they  have  used,  j 
merely  a  duty  of  interpretation. — that  is,  to  find  out  the  true  sense  of 
written  words  as  the  parties  used  them, — and  of  construction, — that  is,  vi 
the  true  sense  Is  ascertained,  to  subject  the  Instrument  in  its  operation  tc 
established  rules  of  law;  and  where  the  language  of  an  instrument  has  a 
tied  legal  construction,  parol  evidence  is  not  admissible  to  contradict 
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oonstrttction."  See,  also.  2  Para.  Coat.  (5tb  Bd.)  564;  1  CUt.  Oont  (llth 
Amer.  £d.)  105;  2  Whart.  Cont.  8  661;  1  Add.  Coot  287;  Budson  CaruU 
Co,  T.  Pennsylvania  Coal  Co.,  8  Wall.  276;  Gavimel  v.  Crump,  22  WalL 
308;  Robbina  v.  Ctorft,  127  U.  S.  622.  8  Sup.  Gt.  Bap.  1339:  Bratdey  t. 

Am  96  U.  S.  168.  Applying  the  above  rule  in  the  consideration  of  tb* 
contract  It  apiwars  that  the  sixth  clause  provides  for  the  commencement  and 
duration  of  plaintiffs  term  of  employment,  to-wit.  from  September  X, 

1888,  to  September  1,  1889,  and  to  be  terminated  before  the  expiration  of 
the  period  limited  only  upon  just  cause  of  complaint  on  the  part  of  the  de- 
fendant. The  6rst,  seconid,  third,  fourth,  fifth,  seventh,  eighth,  and  ninth 
cinuses  of  the  contract  rerer  exclusively  *  '  services  required  of  the 
plaintiff*  and  the  manser  of  paying  his  salK  4Uid  it  is  not  and  cannot  be 
oontended  that  these  last-mentioned  clauses  -  in  any  manner  be  construed 
aa  conferring  upon  either  party  the  right  to  t6  tilnate  the  employment  befM* 
its  expiration  by  lapse  ol  time.  The  tentfrJ^ilause  is  aa  foUows:  "(lO) 
Monthly  nottoe  required  of  either  party;**  and  In  this  clause  la  grounded  the 
contention  of  the  defendant  that  there  was  reserved  to  him  a  right  to  terml* 
nate  the  employment  upon  giving  a  month's  previous  notice  of  his  election 
to  do  so*  It  is  admitted  thm  the  literal  and  <ndinary  meaning  of  the  words 
"monthly  notise**  is  a  notice  every  month,  or  from  month  to  mouth,  and  in 
this  occurs  the  first  violence  to  the  language  of  the  contract  In  defendant*!- 
attempt  bo  jwUty  his  r^[ht  to  terminate  the  emplt^ment;  for*  in  so  doing,  he 
is  fbrced  to  admit  that  the  words  "monthly  noUce,**  a  nctice  from  moanb  to- 
month.  or  every  month*  Imply  a  continnance  of  the  empl<^ment,  and  there- 
fore n^pitive  any  claim  or  right  to  determine  it.  And  to  make  the  language 
of  the  oontiBfA  consistent  with  defendant's  chilm  it  is  necessary  to  sobstitnte- 
the  words,  "a  month's  notice,"  for  the  words,  "monthly  notice."  Fuither,. 
the  daose  Is  entirely  silent  as  to  the  character  at  purpose  of  the  nottoe  re- 
quired. There  may  be  many  details  in  the  management  of  a  school  which- 
oould  pnqwrly  be  the  subject  of  a  monthly  notice,  or  notice  every  monUi,  or- 
notice  from  month  to  month,  by  the  plaintiff  to  the  detondant,  or  vies  vtna; 
but  there  Is  nothing  contained  in  any  portion  of  the  contract  which  could 
serve  to  inform  one  concerning  the  nature  or  object  of  the  notice  required,. 
The  defendant  contends  that  the  notice  comprehended  by  the  olaase  iBferietf 
to  was  a  notice  of  the  election  of  ellAier  party  to  the  other  of  his  Intention  to 
terminate  the  employment,  but  from  the  fact  that  the  agreement  In  positive 
language  fixes  ttie  term  for  one  year  from  Sqitember  1,  1888,  to  Septwiber  1, 

1889.  and  nowhere  makes  rtitorence  to  any  right  by  ^tiier  parly  to  tominato 
tlie  employment  before  its  expiration  by  lapse  of  time,  the  defendants  oontmi- 
tton  is  whoUy  arbitraiy.  It  is  not  and  will  noc  he  contended  that  the  language 
of  any  clause  preceding  the  tenth  elaoae  will  bear  a  oonstmctitm  such  as  the 
defendant  is  seeking  to  maintain.  To  give  effect  to  his  oontentlon  one  would 
iiecessarily  be  eonu>elIed  to  add  to  the  tenth  clause  the  words,  "of  his  Inten- 
tion to  tomlnate  the  employment,"  or  words  of  similar  import  or  effect. 
'Without  the  addition  <A  such  words,  one  Is  left  to  conjecture  as  to  the  pur- 
port of  the  required  notice,  and,  from  the  language  of  the  contract  preceding 
this  tenth  clause,  it  is  not  disclosed  that  any  notice  whatsoever  was  intended 
to  be  given  by  plaintiff  to  defendant,  or  by  defendant  to  plaintiff.  If  it  waa 
intended  by  either  party  to  the  contract  to  Incorporate  therrin  a  clause  con- 
ferring upon  him  the  right  to  determine  the  employment  upon  a  mooth'a 
previous  notice,  the  contract  is  defective  in  that  respect,  and  to  add  the  words- 
necessary  to  give  effect  to  the  defendant's  construction,  as  attempted  by  him,, 
would  require  the  incorporation  of  a  provision  not  contained  within  the  terms 
of  the  language  of  the  parties  when  their  contract  was  reduced  to  writing. 
InterpretaiUon  cannot  be  carried  to  this  extent  under  the  legal  limit  above  re- 
ferred  to.  It  is  claimed  that  the  contract  should  be  so  construed  that  effect 
vill  be  given  to  ever/  part  thereof.  This  is  onqaestionalily  so*  provided  Um 
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legal  inhibition  upon  the  powers  of  the  court  is  not  infringed.  An  attempt 
to  reconcile  tlie  sixth  and  tenth  clauses  of  the  contract  hefore  us  does  not 
necessarilj  lead  to  the  conclasion  that  the  notice  contemplated  by  the  tentb 
clause  was  a  notice  of  election  to  terminate  the  employment.  There  may  be 
many  matters  as  before  stated  which  could  be  the  subject  of  a  notice  by  one 
party  to  the  other,  and  the  clear  and  explicit  language  of  the  sixth  danse  fix- 
ing the  duration  of  the  employment,  and  providing  that  the  same  should  cod- 
tinue  to  the  end  of  the  term  stated,  unless  the  defendant  had  just  cause  of 
complaint,  precludes  the  suggestion  that  a  right  to  determine  the  employment 
before  the  expiration  of  the  term  fixed  by  lapse  of  time  was  intended  to  b«  re- 
served by  tlie  tenth  clause.  To  carry  the  construction  contended  for  ty 
defendant  into  effect,  the  interpolation  of  additional  words  into  the  contract 
cannot  be  avoided,  which  would  not  be  within  the  powers  and  restrictions  of 
the  court  above  indicated  as  governing  the  interpretation  and  construction  of 
contracts.  The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs. 


Uatob,  Etc.,  or  the  Grnr  of  Niew  Yom  «.  Fimr  «t  aL 

(Superior  Court  of  New  FoWe  City,  Oenerat  Term.  Norcniber  8, 1880.) 

1.  BviDBN0>—P«Bacicpnox8— Receipt  or  Lbttkb. 

A  oontraot  for  gradinff  a  street  provided  tbat  the  work  was  to  ba  oommenoed  on 
mob  day  and  at  sach  point  aa  the  commissioner  of  pnbUo  works  should  designate. 
The  evide&oe  relied  on  by  the  olty  to  prove  servioe  of  such  notice  on  the  ooutrootor 
was  the  production  of  a  Dock,  which  purported  to  contain  press  copies  of  tetten 
sent  from  the  department  of  public  works,  in  wbloh  appeared  a  letter  to  tlie  coo- 
tettotor.  The  superintendent  of  street  Improvements  test^fled  that  he  signed  the 
letter,  and  that  It  was  approved  by  the  commissioner;  that,  after  the  Letter  was 
signed,  It  was  copied  Id  the  letteivbook,  addressed,  and  put  in  the  mall  by  a  olerk 
or  a  messenger.  The  messenger  testified  that  he  nulled  all  letters  of  that  cAiarao- 
ter  and  Qotlcea  to  the  contractors  to  begin  work  at  that  time;  that  he  had  no  rec- 
ollection of  having  m^led  that  letter;  tnat  he  copied  the  letters  In  the  press-book, 
pot  them  In  envelopes,  sealed,  stcunped,  and  mailed  them.  There  was  no  evideaoe 
of  the  place  to  which  the  letter  was  addressed,  nor  of  the  residence  of  the  ooctract- 
or  at  the  time.  Held,  tbat  the  evidence  failed  to  Justify  a  presumption  ttiat  the 
letter  reached  the  contractor. 

X  NonoB— Proof  or  SaaviOB. 

It  was  also  attempted  to  prove  service  of  a  notloe  on  Hay  28, 18SS.  The  messen- 
ger of  the  department  swore  that  about  that  date  be  delivered  to  the  contractor  ao 
envelope  directed  to  blm,  about  the  contents  of  which  he  knew  nothing,  and  which 
he  received  from  the  deputy  oommlssloner,  who  had  sinoe  died.  No  one  tesUfled 
to  the  contents  of  the  envelope.  A  letter  appeared  la  the  letter^book,  dated  Hay  23, 
18)^,  addressed  to  the  contractor  and  his  sareties,  bat  no  one  testified  to  having 
seen  the  original.  There  was  no  evidence  thaX  the  tatj  had  no  other  oontracts  with 
the  contractor,  and  that  other  letters  were  not  delivered  to  faim  about  tlie  same 
time.  Beld,  that  servloe  of  tlie  notioe  was  not  proved. 

Appeal  from  trial  term. 

An  action  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  to  recover  against  Michael  Finn,  as  principal,  and  Timothy  Donovan 
and  James  Ililey,  as  sureties,  upon  a  bond  given  by  Finn  for  performance  of 
a  contract  for  regulating  and  grading  141bC  street.  From  a  Judgment  dis- 
missing tlie  complainL  the  city  appeals. 

Argued  Ijefore  Frekdman  and  Inorabau,  JJ. 

William  H.  Clark,  Corp.  Counsel.  (/oAn/.  TotonMn^  erf  ooansel,)  for  ap- 
pellant.  L.  Lajtin  Kellogg^  for  responUenta. 

IHORAHAM,  J.  Flaintifl  alleges  in  the  complaint  that  Finn ,  the  contractor, 
failed  and  neglected  to  enter  upon  the  performance  of  the  wort  mentioned 
in  the  contract  between  himself  and  the  plalotiif,  and  unneceesarily  delayed 
theprosecatlonofsald  work.  In  vloluUonof  thesaid  contract;  that  the  commis- 
sioner of  public  worl<s  notified  Finn  In  writing  that  in  bis  opinion  the  said 
work  was  unnecessarily  delayed,  in  vMation  of  the  provisions  of  the  eontract. 
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and  that  unless  the  said  work  was  resumed  on  or  before  the  5th  day  of  June, 
1883,  the  work  would  be  declared  abandonee),  and  would  be  relet;  that  Finn 
wholly  neglected  and  failed  to  comply  with  the  requirements  of  the  said  no- 
tice. To  sustain  this  cause  of  action  the  plaintiff  mast  prove  that  Finn  wholly 
failed  and  neglected  to  enter  upon  the  performiince  of  the  contract.  Bj  the 
contract  Finn  was  to  commence  the  work  on  such  day  and  at  such  point  or 
points  as  the  commissioner  of  public  works  should  designate.  Before  Finn 
could  be  said  to  have  failed  and  neglected  to  enter  upon  the  performance  of 
the  contract,  the  commissioner  of  public  works  must  have  designated  a  daj 
upon  which  he  was  to  commence  work.  Plaintiff  attempted  to  prove  the 
service  of  such  a  notice  upon  Finn.  The  oonrt  below  held  that  the  evidence 
was  not  sufficient  to  prove  the  service  of  nt^lce.  In  that  ruling  we  con- 
cur. The  evidence  relied  on  by  plaintiff  was  the  production  of  a  bmk,  which 
purported  to  contain  preae  copies  of  letters  aent  from  the  department,  and  in 
which  appears  a  copy  of  a  letter  to  Finn,  dated  August  2.  1882.  Jeremiah, 
superintendent  of  street  improvements,  testified  that  he  signed  the  letter,  and 
it  WHS  approved  by  the  commissioner;  that  after  (be  letter  was  signed  it  was' 
copied  in  the  letter-book,  addressed,  and  put  In  the  mail  either  the  derk  or 
the  messenger  of  the  bureau.  The  mt^enger  testified  that  he  mailed  all  let- 
ters of  ^at  character  and  notices  to  the  contractors  to  begin  work  at  that 
time;  that  he  had  no  recollection  of  having  mailed  that  letter;  that  he  copied 
the  letters  in  the  press-bocA,  put  the  letters  in  enveli^ies,  sealed  them,  got 
stamps,  and  muled  them.  Tills  appears  to  be  all  the  evidence  as  to  the  servioo 
of  the  nodoe.  There  Is  no  evidence  of  the  place  to  wliich  the  letter  was  ad- 
dressed, nor  of  the  residence  of  Finn  at  the  time. 

While  it  may  be  presumed  that  a  letter,  properly  addressed,  with  the  post' 
age  paid,  and  deposited  in  the  post^filoe,  is  delivered  at  the  address  named  oi» 
the  envelope,  where  It  does  not  appear  to  what  place  the  letter  is  addressedr 
such  a  presumption  cannot  arise,  and  even  it  we  can  presume  from  the  course 
of  business  proved  that  the  lettOT  was  mailed  and  the  postage  paid,  there  Is  no 
presnmptlon  that  the  messenger  of  the  defendant  knew  the  correct  address  of 
Finn,  and  that  the  letter  was  addressed  to  him  at  any  particular  place.  The 
evidence,  therefore,  failed  to  Jutify  a  presumption  uat  tix  letter  reached 
Finn. 

We  also  think  Vbalk  the  service  of  the  notice  of  May  28, 1883.  was  not  proved. 
The  messenger  of  the  department  says  that  about  that  date  he  delivered  to 
Fiun  an  envelope,  directed  to  him,  about  the  contents  of  which  he  knew  noth- 
ing, and  which  he  received  from  the  deputy  commissioner  of  public  works, 
who  is  now  dead.  No  one  Is  produced  who  can  testify  as  to  the  contents  of 
that  envelope.  There  also  appeared  In  the  copy  letter-book  a  letter  addreesed 
to  Finn  and  to  his  sureties,  dated  May  23,  1883.  No  one  was  produced  who 
could  testify  as  to  having  seen  the  orl^niU  letter,  nor  what  was  done  with  \t 
after  It  was  copied.  All  that  was  proved  was  that  there  was  a  letter  copied 
in  the  book,  dated  Mjay  2S,  1883,  and  which  was  addressed  to  Finn,  and 
that  about  that  time  a  messenger  from  the  department  delivered  a  sealed  en- 
velope to  Finn,  of  the  contento  of  which  he  knew  nothing,  with  no  evidence 
that  the  plaintiff  bad  no  other  contract  with  Finn,  and  that  no  other  letters 
were  delivered  to  him  about  the  same  time.  This  is  clearly  Insufficient  to 
prove  that  the  letter  in  the  envelope  was  the  original  of  the  copy  in  the  book, 
and  the  court  was  Justified  in  refusing  to  admit  the  letters  in  evidence.  Tlie 
counsel  for  the  plaintiff,  on  the  trial.  Conceded  that  with  the  notice  of  May, 
1883,  out  of  the  case  the  complaint  must  be  dismissed,  and  as  we  are  of  the 
opinion  that  both  notices  were  properly  excluded,  the  dismissal  was  right, 
and  the  judgment  should  be  affirmed,  with  costs. 


Kxw  YORK  BDppuEUENt,  vol.  11.     [Super.  GtK.Y. 


(AMPflrior  C^wrt     iTew  Fott  OKih  Ctararat  Tirm  HoraBite  I.  UML) 
■DiTOMB— FAiunn  to  Pat  Ai.moin'— CoxnniFr. 

Under  Code  Civil  Proc  N.  T.  1 1778,  providing  thftt  wfaea  the  boabwd  tn  •  pro- 
oeediny  for  a  divorce  falls  to  pay  anj  mooej  reqalred  to  be  paid  bv  an  order,  and 
it  appeara  to  the  court  that  payment  oannot  be  enforced  by  execution,  aeqaostra- 
tlon,  or  TOBortlngr  to  his  8eouril7,  he  may  be  punUhed  for  oontempt.  field,  that  an 
■order  eommlttlDg  a  fanaband  for  oontempt  in  not  p^ng  alimony  and  odoumI  fee  is 
fntaUy  defeoUve  where  it  fMls  to  Qroviae  foraeourlty,  and  it  doea  not  appei^there- 
trom  that  payment  could  not  be  enforced  byezeoauon  or  aeoaeatratioo;  noristhe 
-detect  eared  oy  a  statetneDt  by  plaintiff>«  attorney  to  the  afBdavlt  on  wluafa  Uie  oi^ 
der  was  grantM  that  be  beHevee  that  "an  execution  Issued  agalaBt  the  detendant 
herein  oould  not  be  utlsfled  by  reason  of  defendants  being  on  of  thisoovrVa  jurlB- 
diotion, "  since  the  statement  is  not  one  on  which  the  coart  ooold  determine  that 
P^meat  of  alimony  conld  not  be  enforced  by  ezeoaUon. 

Appeal  from  special  term. 

Actios  for  separation  by  Addle  P.  Whitaej  against  Silas  G.  Whitney. 
From  an  onlar  aidjudging  him  in  contempt  for  f^^ling  to  obey  an  wderdfrect- 
1b|;  paj^ment  of  alimony  and  counsel  fee*  def^dant  appeals.  Code  GlvU  Froc. 
N.  Y.  g  1773.  iaaafijJlows:  "Where  the  husband  makes  defauU  ia  paying 
any  sam  ot  ttioa^  specified  In  the  last  sectloo*  as  required  the  Jndgmmt 
or  order  dlreotiof  the  paymeut  thereof,  and  it  appears  presumpUvdy  to  ttw 
eiUisfaotlOQ  of  the  court  that  payment  cannot  be  enforced  by  means  of  the 
proceedings  preserlbed  in  the  last  section,  or  by  resorting  to  the  security,  if 
any,  givwi  as  therein  i^rescribed.  the  court  may,  in  its  discretion,  make  an  or- 
der requiring  the  husband  to  show  cause  before  it.  at  a  time  and  i^ace  therein 
specified,  why  he  should  not  be  punished  for  his  failure  to  make  the  par- 
ment;  and  theveapiHi  proceedings  may  be  taken  to  punish  him,  as  prescribed 
in  title  3,  c.  17,  of  this  act.  6uch  an  order  to  show  cause  may  also  be  made 
without  any  previous  sequestration  or  direction  to  give  secari^*  where  the 
-eourt  is  satisfied  they  would  prove  InefFectual." 

A^ed  before  Fbxsdmas,  Tbuaz,  and  Ikobahah,  JJ. 

CAarlM  B.  £MeA«J.  for  a^llant.  Andnu  V.  MoNiekU,  for  rcBpoodent 

Trtjax,  J.  We  held  in  Mdhon  v.  Mahon,  50  N.  Y.  Super.  Ct.  92.  that  an 
•order  committing  a  person  for  contempt  in  not  paying  alimony  and  counsel 
tee  must  contain  an  adjudication  that  the  party  sought  to  be  committed  has 
refused  to  pay  alimony  and  counsel  fee,  and  that  such  refusal  was  calculated 
to  (U*  did  actually  defeat,  impair,  or  prejudice  the  rights  of  the  party  in  whose 
favor  alimony  and  counsel  fee  had  been  ordered.  The  order  now  before  as 
en  this  t^peal  does  not  contain  such  an  adjudication.  See  In  re  Stamarton 
V.  Slmpe,  40  Hun,  41;  Sandford  v.  Saru^ord,  Id.  540.  Section  1773  of  the 
■Code  of  Civil  Procedure  provides  that  when  the  husband  in  an  action  for  di- 
vorce fails  to  pay  any  money  required  to  be  p&id  by  an  order,  and  it  appears 
^  the  court  that  payment  cannot  be  enforceid  by  execution,  sequestration,  or 
resorting  to  his  security,  he  may  be  punished  for  contempt.  In  the  order  be- 
fore us,  no  provision  was  made  for  security,  nor  does  it  appear  that  payment 
of  alimony  and  counsel  fee  cannot  be  enforced  by  sequestration  pro<^edlngs, 
or  by  execution.  It  la  true  that  the  attorney  for  the  plaintiff  states  in  the 
affidavit  on  which  the  order  appealed  from  waa  granted  that  he  beljeves  tliat 
"an  execution  issued  against  the  defendant  herein  could  not  be  aatiaQod  by 
reason  of  defendant's  being  out  of  this  court's  jurisdiction;"  but  such  state- 
ment Is  not  one  on  which  the  court  could  determine  that  payment  of  alimony 
oonld  not  be  enforced  by  execution,  nor  does  it  appear  in  the  order  that  the 
court  did  so  determine.  For  these  reasons,  the  order  ^ipealed  from  is  re- 
versed. See  Cock^atrv.  Cocktfair,  7  N.  Y.  Supp.  170;  Sandford  v.  Sand- 
ford,  40  Hun,  540.  Order  reversed,  and  motion  denied,  without  oosts*  and 
with  leave  to  plaintifT  to  renew  on  furtlier  affidavits. 


Sapai.  Ct.  N.  Y.] xoBTom  «*  ixatLaiB. 
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SifTTH  «.  Matob.  Era.  or  the  Cut  op  Xet  Tobe. 

0vpertor  Cowi  ef  New  TmH  CWv,  Omaral  Term.  Vorenbar  S»  UBO.) 

VounrTABT  pA-nnirr— Void  ABssBamn. 

PlaiDtlff  paidao  aasessment  on  her  lota  Bftor  the  oourt*  had  deoid«d  ibm%  U  yn» 
tDlAy  And  without  Mtj  thTMU  or  prooeedings  ot  any  kind  by  ths  oity.  Held,  thai 
the  payment  was  TOluntary,  and  ooold  not  be  recovered  back. 

HoUon  for  Judgraent  on  venltct  anbject  to  opinion  of  the  court. 

Action  hj  ifargaret  C.  Smyth  against  the  mayor,  aldermen,  and  common- 
alty of  the  elty  ot  New  York  to  recover  the  amount  of  an  asBesament  paid  by 
pUntfff  for  sewers  In  Seventh  avenue.  New  York  oity.  The  court  directed 
a  verdict  for  defendant,  subject  to  the  opinion  of  the  court  at  general  term. 

Argued  before  Freedhan  and  Inqkabau,  JJ. 

James  ^.  Deering,  for  plaintiff.  17.  S",  Oltirkt  Oorp.  Goansel*  (titers  £. 
Btsriinfft  of  counsel,)  for  defendant. 

INOBAHAH,  J.'  We  think  the  payment  of  the  assessment  in  this  case  was 
clearly  a  voluntary  payment.  Prior  to  the  time  ot  the  payment  proceedings 
had  been  commenced  to  have  the  assessment  declared  void,  and  an  order  bad 
been  aigned  by  one  of  the  justices  of  the  supreme  court,  dated  on  the  2l8t  of 
July.  1889,  vacating  the  assessment,  and  directing  the  municipal  officers  to 
cancel  and  discharge  the  same  and  the  lien  or  liens  upon  the  records  of  their 
respective  oQlces  so  far  as  the  same  affected  plaintiff's  lots.  This  order  does 
not  appear  to  have  been  filed  until  some  time  in  1889.  The  court,  however, 
bad  decided  that  the  assessment  was  void,  and  that  it  should  be  vacated.  In 
order  Co  remove  the  lien  of  the  assessment  from  the  plaintiff's  property,  she 
had  to  file  the  order,  take  a  certitied  copy  of  it  to  the  proper  officers,  and  the 
lien  was  discharged.  Instead  of  that  she  went  and  paid  the  assessment. 
There  was  no  threat  on  behalf  of  the  city  to  sell  the  property,  and  the  assess- 
ment was  paid»  not  on  account  of  any  proceedings  of  any  kind  taken  by  the 
city,  but  for  her  own  purpose.  Tlie  case  comes  directly  within  the  case  of 
Phelps  v.  Mayor,  etc.,  112  N.  Y.  216,  19  K.  E.  Kep.  408.  It  was  there 
stated:  "We  do  not  understand  that  the  rule  goes  further  in  its  authority  to 
permit  a  recovery  hack  of  the  moneys  paid  by  a  person  under  a  tax  or  assess- 
ment than  in  a  case  where  Its  payment  has  been  compelled  by  the  actual  or 
threatened  seizure  of  his  person  or  divestnre  of  his  goods.  Here  the  assess- 
ment had  been  declared  by  the  court  to  have  been  llT^al  on  plalntifl's  peti- 
tion, and  an  order  signed  so  adjudging.  A  payment  made  under  such  olr- 
Guinstances  not  compelled  by  an  action  or  threatened  seizure  of  his  per- 
son or  divesture  of  hts  goods.  We  think,  therefore,  the  defeudants  ate  enti- 
tled to  ju^ment  on  tbe  verdict,  with  costs. 


(Superior  Court  of  New  York  City,  Oeneral  Term.  Novomber  8, 1890^) 

Am^i/— Ktvimr— WxiGHT  ov  Svidbmci. 

Where  the  evidence  Is  conflicting,  and  neither  side  asks  for  the  direction  of  a 
Terdiot,  andtbecaselssnbmlttednibderachargetowfaloh  no  axoeptlon  la  taken, 
the  verdict  la  conolailve. 


An>Ml  from  trial  term. 

Action  by  Thomas  Mortlmw  wiinst  Jacob  Doelger  and  Anthony  Doelger. 
There  was  a  vertUet  for  plaintiff.   From  tbe  Judgment  entered  thereon 
tesidaDta  appeal. 

Argued  before  Fbbbdhan  and  Ihgbahau,  JJ. 

Miekt^  C»  0ro»s,  for  appellants.  Bugh  Coleman,  tor  respondent 


Mobtihbr  0.  Doblobb  st  aU 
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Freedkan,  J.  This  action  wu  broagbt  to  reooTer  for  serTicw  rendend 
Ijf  the  pliUntlff  to  the  d^ndanto  in  procnrlng,  under  an  empl<^inent  for 
that  parpose,  pnrchaserB  of  beer  manufHctured  by  the  defendants.  The  real 
Issue  litigated  at  the  trial  was  as  to  the  rate  of  compensation  to  which  pltiin- 
tiff  was  entitled.  Plaintiff  claimed  that  liis  agreement  with  the  defendants 
was  that  he  should  receive  50  cents  for  each  and  ever;  barrel  sold  through 
hte  procurement  of  the  purchaser.  According  to  the  oonteotioaof  tbede> 
fendaqts.  plaintiff  was  to  receive  $50  for  each  customer.  There  was  quite  i 
conflict  of  evidence,  direct  and  circumstantial,  upon  this  issue.  Neither  side 
asked  for  the  direction  of  a  verdict  on  the  ground  of  any  alleged  prepcmder* 
ance  of  the  evidence,  or  any  other  ground.  Both  pHrties.  in  effect,  conceded 
that  there  was  sufficient  evidence  to  require  the  submission  of  the  case  to  the 
jury,  and  each  took  the  chance  of  a  favorable  verdict,  which  was  to  conclude 
the  other  side  upon  the  facts;  and  the  case  was  submitted  to  the  jury  under 
a  charge  which  carefully  guarded  the  respective  rights  of  the  parties,  and  to 
which  no  exception  was  taken.  Under  these  circumstances,  the  verdict  of 
the  jury,  which  was  for  the  plaintiff,  cannot  be  disturbed.  .Kedor  Dyeing 
EatablishmenU  54  N.  Y.  Super.  Ct.  869.  The  judgment  and  order  ahould 
be  affirmed,  witli  costs. 


{Superior  Court  qf  New  Tork  CUUt  General  Term.    Noramber  8, 189a) 

L  BVIDBNCa — COVPBTSHOT. 

lu  ui  action  to  recover  damages  for  the  malDtesanoe  and  operation  of  defend- 
ant'B  elevated  railway  in  front  of  plaintiffs*  premises,  it  was  set  np  as  a  defeoM 
that  plalntiirB  stood  by  dnrinfftbeoonstructionof  the  load  without  objeotiagw  in- 
terfering to  prevent  It.  H^d,  that  plaintiflB  were  preparily  allowed  to  prove  Out 
when  defendant  began  to  build  it«  road  it  wont  Into  the  vaolta  of  their  bnUdiag, 
and  put  posts  there,  and  that  they  protested. 
I.  BUCB—BZPBRT  TasTiHoitT. 

Testfmoay  of  an  owner  of  real  estate  in  the  vicinity  of  plsinttfTs  premiaea,  as  to 
the  depreciation  of  rente  since  the  constmction  of  the  road,  was  dm  expert  testi- 
mony, within  the  meaning  of  a  stipalatioo  limiting  the  testimony  of  real-estate  ex- 
perts to  three  witnesses  on  each  side. 

Appeal  from  trial  term. 

Action  by  Charles  C.  Taber  and  Henry  H.  Taber  ^^inst  the  Kew  York 
Elevated  Railroad  Company,  to  recover  damages  for  the  maintenance  and 
operation  of  defendant's  elevated  railway  in  front  of  plaintiffs^  property.  TSos. 
137,  189.  and  141  Pearl  stieet,  New  York  city.  The  owuer  in  part  of  thti 
building  opposite  plaintiffs'  premises  was  permitted  to  testier  to  the  depreci- 
ation of  rents  in  the  neighborhood  since  the  construction  of  defendant's  riiil- 
road,  over  the  objection  that  the  testimony  was  in  violation  of  the  sUpula- 
tion  referred  to  in  the  opinion.  There  waa  a  verdict  for  plaintifb  for  MZi,- 
997.56.  and  from  the  judgment  entered  thereon  defendant  ajipeala. 

Argued  before  Fbsedu an  and  Tbcax,  JJ. 

Daciev  d- Rapallo,  for  appellant.   John  B.  Parsons,  for  respondents. 

Truax.  J.  The  trial  judge  allowed  the  plaintiffs  to  show  that  when  the 
defendant  began  to  build  an  elevated  railway  in  front  of  plalntifiFs*  premises 
it  went  into  the  vaults  of  plaintiffs'  building,  nnd  put  posts  there,  and  that 
the  plaintiffs  protested  against  defendant's  employes  ao  doing;  and  to  thia 
ruling  of  the  trial  judge  the  defendant  excepted. 

It  was  not  error  for  the  trial  Judge  so  to  rule.  One  of  the  defenses  set  up 
by  the  defendant  was  that  the  plaintiffs  stood  by  during  the  construction  of 
the  railroad,  and  saw  thework  going  on,  and  never  objected,  remonstrated,  or 
interfered  to  prevent  it.  The  testimony  above  referred  to  tended  to  dleprove 
this  defense  and  it  was  not  error  to  admit  it  in  evidence. 

The  defendant  contends  on  this  appeal  that  the  trial  Judge  ened  1b  admit- 


Tabeb  et  aX.  e.  New  Yobk  El.  B.  Co. 
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ting  the  testitnoiiT  of  an  additional  expert,  in  the  face  of  a  Btlpulation  re* 
stricting  each  side  to  three  expert  witnesses.  The  Btlpulation  was  "that  the 
testimony  of  real-estate  experts  be  limited  to  three  witnesses  upon  belialf  of 
each  party.**  This  stipulation  was  not  violated  hy  the  ruling  of  the  court 
The  witness  to  whose  testimony  exception  is  taken  was  not  an  expert.  He 
was  an  owner  of  rpiU  estate  situate  in  the  neighbothooi)  of  the  property  de- 
•eribed  In  the  complaint,  and  he  tesUfled  to  faots.— something  that  a  lesl- 
estate  expert  seldom  does. 

The  qiieations  presented  by  the  other  exceptions  that  were  signed  before  us 
have  been  so  frequently  detennlned  adversely  to  the  defendant  by  this  court 
that  it  la  not  necessary  to  call  attention  to  them.  Judgment  and  order  at- 
firmed,  wttli  oosti. 


(Superior  Court  of  New  York  City,  General  Term.  November  8, 18SO1) 

Anau— Wbioht  ov  Btidbifcx. 

FiadiDgs  of  fact  by  a  referee  caDoot  be  disturbed  because  that  court  might  have 
arrived  at  diflerent  oondusioiu  If  the  lames  had  been  submitted  to  it  la  the  evt- 
dwoB  dlwdoaed  by  the  record. 

Appeal  from  Judgment  entered  upon  the  report  of  a  referee. 

Action  by  Martin  Sckhardt  against  Simon  Epstein  and  Isaac  L.  Epstein, 
eompofling  the  firm  of  S.  Epstein  A  Son,  and  John  Glaflln  and  others,  com- 
posing the  firm  of  H.  B.  Claflin  &  Co.  There  was  judgmmt  for  j^aintlft, 
and  defendants  appeal. 

Argued  before  Fbbepuan  and  TnvAX,  JJ. 

8,  F.  Kneeland,  for  appellHtits  H.  B.  Claflin  A  Co.  David  Zmentrtttt  tM 
appellants  Epstein,   Abram  Kling,  for  respondent. 

FBBEDM^t  J.  This  action  was  broaght  by  the  plaintiff  as  assignee  of 
Eckhardt  A  Oo.,  G.  Henshaw  &  Sons*  and  Charles  F.  FhlUips,  creditors  of 
the  fl.m  of  Simon  Epstein  A  Son,  to  recover  the  possession  of  certain  goods 
and  chattels  purchased  from  the  assignors  by  the  firm  of  S.  Epstein  A  Son 
under  frandnlent  rapresentatlons.  Prior  to  the  commencement  of  this  ac- 
tion tbe  purchasers,  S.  Epst^n  A  8on»  transferred  ttieir  entire  stock  of  goods 
on  band.  Including  the  goods  in  question,  together  with  their  book  aooounte, 
to  H.  B.  Olaflin  A  Ca,  ita  an  alleged  c(msld«ation,  a  great  part  of  which, 
as  found  the  reforee,  consisted  of  an  alleged  antwedent  Indebtedness 
which  was  in  part  flctltions.  The  referee  found.  In  substance,  that  H.  B. 
Claflin  AGo.  were  not  innocent  &ma^c2«purcha8ers,bntdid  obtain  pnsesslon 
of  thegoods  with  fuQ  knowledge  of  tbe  Insolvency  of  S.  Epstein  A  Son,  and 
wftli  tee  intent  of  aiding  and  anlstlng  them  in  hindering,  delaying,  and  de- 
frauding their  creditors  and  plalnUO*s  assignors  in  this  action.  The  record 
discloses  no  error  in  the  admission  of  evidence  constituting  ground  for  re- 
▼eraal.  and  the  contdusiona  of  law  found  by  the  referee  follow  from  tbe  facts 
aa  found  by  him.  The  appeal  therefore  turns  upon  tbe  quesUon  wfasttwr 
there  is  sufllclent  evidence  to  sustain  the  findings  <tf  fact  made  by  the  referee. 
The  reeord  shorn  that  there  Is.  The  defendants  gave  no  testimony  whatever, 
and  rested  their  case  upon  the  evidence  adduced  ^and  on  behalf  of  the  jdain- 
%X1L  Tliat  evidence  was  capable  of  the  construction  which  the  referee  put 
upon  It,  and,  upon  the  whole  case,  we  cannot  say  that  tbe  preponderance  of 
tm  evidence  is  Qie  other  way.  For  these  reasons  a  reversal  cannot  be  had, 
on  the  sole  ground  that  we  might  have  arrived  at  different  condudons  if  the 
Isaucs  iMd  bem  submitted  to  us  as  trial  judges  In  the  first  instance,  upon  tlM 
evidenca  disclosed  by  the  record.  The  referee  possessed  the  advantage  of  see- 
ing tbe  witnesses  upon  tbe  stand,  and  noticing  the  manner  in  which  tlM|f 
gave  their  tastlnKmy.  The  jndgmmt  should  be  affirmed,  with  oostt. 


Eckhardt  c.  Epsteim  et  td. 
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Hots  e.  Makhaitan  Bt.  Co.  «<  aL 


(^Superior  Vcurt  of  Kew  For*  OUtr.  Oenerol  Tarm.  Norambsr  8, 1800.) 

Atfbai.— Retibw— Hahmlbu  Bbbob. 

In  an  kcUon  to  e^oln  ttae  maintetuuice  of  defendaoU'  elevated  rail  road  In  a  sb 
In  IroDt  at  plabLtilra  premiaes,  and  for  damafea  caused  bj  Its  operation,  erro 
permitting  plaintiff  to  testifj  as  to  offers  be  bad  recelred  for  the  proper^  Is 
gTonnd  for  reversal,  when  the  amoant  fixed  by  tb«  court  aa  the  Talva  of  the  pi 
erty  appropriated  is  abandanUy  sustained  by  competent  evidence. 

Appeal  from  equity  term. 

Action  by  Charles  3.  Hlne  agtlnst  the  Mnnhattan  Rnllway  CompanT  i 
the  New  York  Elevated  Uallroad  Company,  to  enjoin  the  maintenaoce  of 
fendanta'  elevnted  railway  In  front  of  plaintiffs  premisps.  Ko.  13  Bow f 
New  York  city,  and  for  damages  caased  by  Its  operation.  There  was  a  ju 
ment  awarding  plaintiff  rental  damages  S8.267.50,  and  an  injuDction.  anl 
defendants  paid  S12,500.    Defendants  appeal. 

Argued  before  Freedhan  and  Inobaiiah.  JJ. 

Daviet  <£  Hapa/lo,  (Brainard  ToUea,  of  counael.)  for  appeliants.  Amo 
Mitch  <fi  Woodford,  {  w.  H.Amovx,  of  counsel.)  for  respondent. 

Inorahah,  .T.  The  appellants  relied  on  two  exceptions  taken  to  the  adn 
slon  of  evidence.  The  first  exception  is  to  the  rallng  of  the  court,  oven 
Ing  an  objection  to  a  question  asked  of  the  plaintiff  as  to  offers  that  be  had 
ceived  for  the  property  in  1871  or  1872.  That  this  evidence  was  incompl 
to  prove  the  value  of  the  property  is  clear;  bat  the  value  of  the  property 
1871  or  1872  was  not  the  main  issue  involved  in  the  case,  and,  while 
think  It  was  error  to  overrule  the  objection,  it  does  not  follow  that  the  ju 
ment  should  be  reversed.  As  was  said  in  McQtan  v.  Railroad  Co.,  22  K. 
Rep.  957:  "The  court  must  be  satisfied,  upon  an  examination  of  the  wti 
case,  that  the  appellant  was  prejudiced  by  the  admission  of  the  evidence 
warrant  a  reversal."  This  was  an  action  in  equity  for  an  injunction  to 
strain  a  continuing  trespass.  The  evidence  justified  the  judgment  for  an 
junction,  and,  at  the  request  of  defendant,  the  court  undertook  to  ascert 
the  value  of  the  premises  appropriated  by  the  defendant,  so  that  on  the  p 
ment  of  the  value  of  snch  property  the  Injunction  could  be  dissolved.  1 
amount  which  the  court  fixed  as  the  value  of  the  property  appropriated 
the  defendant  was  abundantly  sustained  by  competent  evidence.  An  exa 
Ination  of  the  case  has  convinced  us  that  the  defendant  was  not  {>rejudi< 
by  this  testimony.  The  same  may  be  said  of  the  other  testimony,  an  exc 
tion  to  the  admission  of  which  the  defendant  relies  on.  The  defendan 
witness  Hawes  also  testified  to  the  sale.  There  was  a  difference  betw< 
them  of  only  S500;  Martlne  saying  it  sold  for  $29,000,  and  Hawes,  the 
fendants*  expert,  saying  that  it  sold  for  $29,500.  Whether  it  was  one  or  1 
other  was  evidently  immaterial.  The  question  as  to  the  right  of  the  plain 
in  a  street  opened  during  the  occupation  of  this  city  by  the  Dutch  is  settled 
this  court,  and  we  have  nothing  to  do  but  follow  former  decisions.  On  I 
whole  case,  we  think  that  no  error  was  committed  which  calls  for  a  revert 
and  the  judgment  should  be  affirmed,  with  costs. 


CSupertor  Court  o/  New  York  CUy,  Qenneral  Term.   November  8, 1800L) 
Ii/UBT  TO  Sbkvaht— Dahokboub  Pbxmibks— Nboliqbnob. 

Plaintiff,  a  brakeman,  was  directed  to  uncouple  cars  from  a  tr^n  which  waa  r 
nlnff  too  swiftly  to  enable  him  to  make  the  cut  as  they  passed  Mm,  and  be  the 
fore  ran  after  tbem,  Intending  to  get  up  on  the  platform  of  the  car  to  do  the 
coDpllufT.   It  was  dark,  and  just  as  plaintiff  was  abont  to  set  on  the  ear  he  < 
lided  with  the  handle  of  a  switch  stand,  and  was  injured.   The  awitob  stand  v 
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vnUfkML  Mid  not  to  dm.  Tbe  tostlipony  as  to  the  thne  dnrtnff  whloli  It  liad  not 
iMen  nsad  varied  from  ftmr  weeks  to  eiz  monthi.  PlaiatW  had  oeaB  eapbved  Id 
deteBdant's  rard  two  weeks,  and  teetlfied  that  ha  did  not  know  of  tbe  existeooe  ot  the 
atutd.  HelOt  that  a  retasal  to  charge,  as  matters  of  law,  that  defendant  had  the 
right  to  nalntain  the  switch  in  the  posiUon  it  was  at  the  time  of  the  Injury,  and 
du  not  owe  any  duty  to  pl^tUt  to  remove  tiu  stand,  did  not  ooiHtlMe  •nor; 

Appeal  from  trial  term. 

ActioD  by  George  T.  Smith  agalBst  the  New  York,  Xew  Haven  ft  Hart- 
foid  Railroad  Company.  There  was  a  verdict  for  plalatlfE  for  C500.  From  the 
judgment  entered  thereon  defendant  appeals. 

Argued  before  Fr&ei>mah  and  Tbxjax,  JJ. 

JPrnge  <t  Tttftt  tor  appellant.  Thonuu  F.  Wiokes,  for  respondent. 

VaxaatAH,  J.  The  defendant,  by  stipnlation,  has  waived  all  exceptions 
appearing  in  the  i»eofd  except  tbe  exceptions  taken  to  the  refusal  to  dismiss 
the  complaint,  both  at  the  close  of  plaintiffs  case  and  the  close  of  the  whole 
case,  and  to  the  chaise  of  tbe  court  and  the  refusals  to  charge  otherwise. 
The  exceptions  so  remaning  raise  the  question  whether,  under  the  circom- 
■tances  of  the  case,  there  is  any  If  ability  whatever  on  the  part  of  the  dtf end- 
ant.  The  action  ts  for  a  personat  Injnry  alleged  to  have  been  snstaiaed  In 
consequence  of  the  negligence  of  the  defendant  In  every  such  case  the  plaio^ 
tiff  must  prove  that  he  was  wholly  free  from  oontribntory  negligence  on  his 
part,  and  thai  the  injury  complained  ot  was  the  result  of  denndant*s  negli- 
gence, exelusive  of  any  other  primary  cause.  Upon  tbe  question  of  plalntut's 
contributory  negligence  the  ease  was  elearjy  one  fbr  the  jury  upon  the  evi- 
dence, and  the  instructlonsgiventothejory  upon  this  point  carefully  guarded 
every  right  which  the  deCendant  had.  This  branch  of  the  case  Is  so  free 
from  doubt  that  dlscnssloD  in  detail  Is  wholly  unnecessary.  But  the  diarge 
of  negligence  made  agidnat  the  defendant  presents  a  grave  question.  At  the 
time  of  the  injury,  which  occurred  at  about  a  quarter  beforp  6  in  the  aften 
noon  of  the  SOtb  of  December.  1888.  at  the  Harlem  river  freight  yard  of  the 
defendant,  the  plalnUfl  had  been  employed  as  a  car  coupler  and  brakeman  in 
said  yard  for  os^y  eboirt  two  weeks.  The  plaintiff  then  and  there  received 
en  order  by  means  of  »  slgnel  to  make  a  cat,  i.  «.,  to  uncouple  a  car  from 
other  carsyUpoa  a  train  of  cars  which  was  being  moved  in  the  yard.  The 
plaintiff  was  then  standing  upon  the  ground,  and  tbe  cars  were  moving  so 
swlfUy  that  he  was  unable  to  make  t£»  est  as  th^  passed  him.  He  there- 
fore ran  after  them  In  order  to  get  hold  of  a  handle  attached  to  one  of  the 
cars,  and  In  this  Way  to  get  op  on  tbe  plaUtorm  of  the  car.  Be  evidently  in- 
tended to  do  the  unconpling  while  standing  on  tbe  platfonn  of  the  car,  since 
he  could  not  do  it  safely  f  r«n  the  ground,  ft  bad  beiMme  daifc,  and  the  plaintiff 
held  a  lantern  in  his  left  hand  out  in  front  of  Mm,  and  about  on  a  height 
with  his  shoulder,  so  that  he  ooald  see  the  handle  bj  which  he  Intended  to 
raise  himself  up  to  the  platform.  He  had  his  right  hand  up,  ready  to  catch 
the  handle,  and  just  hs  he  was  In  the  act  of  grasping  U  be  came  Into  collis- 
ion with  the  handle  of  a  switch  stand.  The  handle  ran  into  bis  leg  and  he 
was  seriously  injured.  The  switch  stand  was  not  in  use  at  tbe  time,  and 
useless  in  the  condition  it  was.  Tbe  defendant,  at  the  trial,  admitted  that 
the  rails  to  which  the  switch  wss  attached  were  spiked,  so  that  the  switch 
could  not  becsed.  Astothelengthoftlmeduringwhichtbeswitchstand  had 
not  l)een  used  the  testimony  of  witnesses  varied  from  four  weeks  to  six 
months.  Tb9  yard  covered  many  acres  of  ground*  and  in  it  were  upwards  of 
16  miles  of  railroad  tracks.  There  were  also  quite  a  numt>er  of  switch  stuids, 
some  of  which  were  at  the  time  in  question  lighted,  while  others  were  not. 
The  switch  stand  In  controversy  was  not  lighted,  and  plaintiff  testified  that 
be  did  not  know  of  its  existence.  The  trial  judge  charged,  at  defendants  r^ 
quest,  that  tbe  defendant  did  not  owe  to  the  pl^ntift  the  duty  to  light  the 
swlteh  in  qneetioni  or  to  take  bUo  to  the  switch  ataod  and  point  it  out  to  him. 
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The  only  thing,  then,  left  upon  which  negUgenoe  ooald  be  predicated  was 
the  nwlntenanoe  of  the  switch  stand  in  the  position  It  was  at  the  time,  with 
its  handle  projecting  and  the  rails  spiked,  and  the  qaestlon  was  submitted  to 
the  jury  as  one  of  fact  under  all  the  circumstances  of  the  case.  This  dispo- 
Bittun  at  tlifi  question  was  in  accordance  with  the  decisions  in  Plonk  y.  Rail- 
road Co.»  60  K.  Y.  607.  and  Fndenburg  v.  Ratiwav  Co.,  114  K.  T.  582.  21 
N.  E.  Bep.  1049.  That  being  so.  the  refusal  to  charge  that,  as  matter  of 
law.  the  defendant  bad  the  right  to  maintain  the  switch  in  question  in  the 
position  in  which  it  was  at  the  time  <tf  the  accident,  and  the  refusal  toebarge 
that,  as  matter  <tf  law,  the  defendant  did  not  owe  to  the  phdntlfl  any  duty  t< 
remove  the  (wUoh  stand  in  question,  did  not  constitute  «ror.  Nor  was  it 
«Tur  to  refuse  to  dismiss  the  complaint.  The  exception  remaining  sTallaUe 
to  the  defendant  under  the  atlpnl^lon  referred  to  having  been  found  to  be 
untenable,  the  judgment  and  order  should  be  affirmed,  with  coats. 


Stampfer  v.  Stahpfxb. 
lSup«rior  Court  of  New  York  Ctttn  Omeral  Term.  Norember  8,  ISW.) 

DiVOBCa— AlXOWAHOB  TO  WlTK  FOR  COflTS. 

A  married  woman,  plaintUT  In  an  action  for  divoroe,  who  haa  reoelTod  an  allow* 
anee  for  counsel  fees  and  expenses,  is  not  entitled,  under  the  New  Tork  atatnt&  (Code 
Civil  Proo.  1 1769,)  to  a  f  oraier  allowance  to  cover  ezpeusea  inonrred  prevuHis  to 
such  saooad  application,  unless  it  appears  that  auoh  aUowanoa  is  neoessaqr  to  en- 
able her  to  fttittier  oany  on  the  Utigatioa. 

Appeal  from  special  term. 

Action  for  a  divorce  by  Josephine  Stamj^  against  Siegmand,  aUtu  Will- 
iam, Stampter.  Defendant  appeals  from  an  order  directing  htm  to  paj  MOO 
to  plaintiff's  counsel  for  his  services  in  the  prosecution  of  the  action. 

Argued  before  Fabbdhah,  Truax,  and  iNaBAHAU,  JJ. 

LouU  Aiubadeih  for  appellant.  Samuel  D,  Seaarde,  for  re^trndent. 

Per  Cubiau.  This  case  cannot  be  distinguished  in  any  material  leapect 
from  the  case  of  Seadleeton  v.  Beadieeton,  108  IT.  T.  402,  8  K.  B.  Bep.  735. 
The  order  appealed  from  la  reversed,  and  tlie  motion  denied,  wltlwat  ooats. 


RooAH  V.  Central  Pabk.  N.  A  £.  B.  B.  Co. 

(Superior  Court  of  New  Toiit  dtv.  General  Temu  November  8,  UBO.) 

AntsB  um  Stkkbt  Bulroum— EnonoK  or  Trsspassib— NBauesNOB. 

Where  the  driver  of  a  street-oar,  Id  attempting  to  pat  a  boy  oft  the  ear  as  a  i_  _ 
paaser,  acts  In  such  a  waj  as  to  oause  the  latter  to  believe  that  bodily  punlshuMBt 
is  about  to  be  Inflicted  upmi  falm,  although  no  resistance  Is  oftered,  it  la  notoon- 
tributory  negligence  on  tiie  part  of  the  bc^  to  Jump  oft  the  wnmg  aide  of  tlw  ear 
wbile  it  iB  in  motion,  and  to  Bump  in  front  of  toe  horses  of  a  oar  oondug  In  Ow  op- 
poBite  direotloD  on  aa  adjoining  track. 

Appeal  from  jury  term. 

Action  by  Thomas  Hogan,  as  administrator,  etc..  against  the  Oentrai  Pule, 
North  A  East  River  Bailroad  Company.  There  was  a  verdict  for  plaintiff  for 
•1,61)0.    From  the  judgment  entered  thereon  defendant  appeals. 

Argued  before  Fkeedhan  and  Tbuaz.  JJ. 

Vanderpoel,  Cuming  (ft  Goodwtnt  for  appellant.  Bage  d  ffrMndown,  tor 
respondent. 

Fkeedman.  J.  The  action  was  brought  by  the  plaintiit  as  administrator 
of  his  Infant  son.  John  Joseph  Hogan,  deceased,  for  damages  by  reason  of  the 
death  of  the  said  John  Joseph  Hogan,  occasioned  by  the  alleged  n^Ilgent  and 
wrongful  acts  of  the  d^endant.  At  the  trial  evldeDoe  waa  ^ven  upon  whlt^ 
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f  credited,  the  Jury  oouU  And  tliat  defendant'^  driver,  in  attempttng  to  put 
.he  intestate  off  the  car  aa  a  trapasser,  acted  In  such  a  way  as  to  cause  the 
ntestate  to  believe  that  bodily  punishment  whs  about  to  be  inflicted  upon  him, 
ilthough  he  offered  no  reeistanoe.  and  that,  consequently,  within  Uie  role  laid 
town  In  MeCann  v.  RaUroad  Co,,  117  N.  Y.  505,  23  N.  £.  Bep.  164,  it  was 
lot  contributory  n^ligence  on  the  part  of  the  intestate  to  Jump  on  the 
vrong  side  of  the  car  on  which  he  was  stpallng  a  ride,  and  to  jump  In 
!ront  of  the  horsesof  a  car  coming  in  the  opposite  direction  upon  an  adjoining 
irack.  In  such  a  case  the  defendnnt's  liability  resta  upon  tlie  rude  and  111- 
dmed  act  of  the  agent  who  attempts  to  put  the  trespasser  off.  This  point  was 
Wrly  submitted  to  the  jury,  and  they  were  Instructed  to  And  for  the  defendant 
ncase  they  should  come  to  tlie  concluBion  that  the  attempt  of  defendant's 
Irlver  to  Induce  the  intestate  to  leave  the  car  involved  no  menace  of  bodily 
larm.  Upon  testimony  which  was  conflicting,  the  Jury  determined  the  fact 
;n  favor  of  the  plHintiff,  and  their  verdict  in  ttils  respect  cannot  be  disturbed. 
The  case  seems  to  be  fully  contrulled  by  the  decision  In  MoCama  v.  Rail- 
road Co.  It  is  even  a  stronger  case  for  the  plaintiff,  tor,  while  In  the 
McCann  Case  the  car  f  lom  which  the  plaintiff  was  caused  to  Jump  was  stand- 
ing still,  the  proof  in  this  case  is  that  the  car  from  which  the  intestate  was 
»iised  to  jump  was  kepi  moving.  In  view  of  that  decision,  none  of  the  rul- 
ings of  the  learned  judge  who  presided  at  the  trial  can  be  held  to  have  been 
arroneous.  Tlie  substunce  of  the  seventh  request  had  already  been  chained, 
and,  consequently,  the  refusal  to  charge  otherwise  than  already  charged,  con- 
Btitnted  no  error.  The  Jodgment  and  order  should  be  afllrmed,  with  coeU. 


NOKL  e.  HSBKAM  BxNCKB  IdTHOeKAPH  GO.  «t  Ol. 

(Superior  Cmirt  of  New  York  C'ttft  <3eneral  Tmm,  ITovembar  8,  UBIk) 

CORTEACTS— I^TTERPRETATIOa. 

Upon  renting  a  portion  ot  plalntifrB  traildiag,  defendant*  oovaDant«d  In  the  toaaa 
to  be  responsible  nnr  any  laorease  of  iDsuranoe  overl  per  cent,  per  aannm,  impoud 
on  the  bnltding  or  on  any  of  tbe  tenants  in  the  building.  FlaintUC  was  liable 
to  the  tenants  to  pay  increased  Insoranoe  in  case  other  parts  of  thebatlding  should 
•  be  leased  for  porposes  that  wonld  raise  the  rate  .of  insaranoe.  Held,  that  def  ead- 
ants*  liability  was  absolute,  and  in  no  way  dependent  upon  the  cause  which  pro- 
duced the  increase,  or  upon  the  payment  of  the  Inoreaae  by  plalntUC,  and  that  a 
statement  by  plaintiff,  whan  defendants  beaitated  about  signing  the  lease,  that 
tAie  only  ohMice  Vbaj  would  i^n  would  be  "about  whatever  Is  over  1  per  oaoL  on 
•10,000  of  Insnranoe, "  was  not  a  warranty,  but  mere  expressioo  of  opinion. 

Appeal  from  trial  term. 

Action  by  Bmilie  Baberg  Xoel  against  H.  Bencke  Lithographic  Company 
and  Herman  Bencke,  impleaded  with  others,  and  brought  to  recover  the  excess 
of  insurance  premiums  over  I  per  cent.,  Imposed  upon  the  tenants  of  a  build- 
ing owned  by  the  plaintiff,  and  part  of  which  was  leased  to  the  defendants. 
The  clause  of  the  lease  upon  which  the  defendants'  Ilahllity  was  claimed  Is  as 
follows:  "Parties  of  the  second  part  [defendants]  hereby  agree  to  be  respon- 
sible to  the  party  of  the  first  part  [plaintiff]  for  any  increase  of  Insuranceuver 
1  per  cent.  (1%)  premium  per  annum,  which  may  be  imposed  bythe various 
insurance  companies  on  the  building  or  on  the  stock  and  fixtures  of  any  of 
the  tenants  in  the  building."  It  appeared  by  the  evidence  on  the  trial  that  the 
plaintiff,  by  reason  of  covenants  In  leases  with  the  tenants,  was  liable  to 
them  for  increases  in  insurance  premiums  caused  by  any  extrahazardous 
risks  in  the  building;  that  the  insurance  of  the  tenants  was  increased  imme- 
diately after  tbe  entrance  of  the  defendants  as  tenants;  that  tbe  Increase  was 
caused  by  the  nature  of  the  business  (lithographing)  carried  on  by  the  defend- 
ants; and  that  plaintiff  bad  paid  to  said  tenants  S8I2.25,  being  the  excess  of 
premiunu  over  1  per  cent. paid  by  them.  Defendants  attempted  toshow  that 
it  was  verbally  a^eed  at  tbe  time  of  the  execution  of  the  lease  tntween  ttie 
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parties  that  the  excess  of  premiums  which  the  defeodants  woold  be  caD 
upoD  to  pay  Tould  not  exceed  ftlOO  in  a  year,  and  sought  to  me  this  alleg 
fact  as  a  defense  to  the  platntiff^s  claim,  and  also  to  reform  the  leaae  in  tl 
respect.  The  defendants  also  attempted  to  interpose  as  counter-clalras—i^'r 
a  claim  for  future  damages  by  reason  of  the  alleged  wnrrantyof  plaint 
that  the  Increased  Insurance  premiums  would  oat  amount  to  more  tfeoin  $1 
Id  a  year;  gecond,  another  claim  for  damages  by  reason  of  the  breach  of 
alleged  verbal  agreement  of  the  plaintiff  that  the  floor  would  sustain  a  weig 
of  ^  pounds  to  the  square  fool,  and  also  for  breacb^of  plaintifTs  oovona 
to  repair;  and,  third,  a  claim  for  damages  caused  by  plaintiff^  failure  to  ht 
the  premises,  as  agreed  in  the  lease.  The  flrst  counter-claim,  and  also  tl 
relating  to  the  sufficiency  of  ttie  flooring,  were  dismissed  because  Uie  evider 
failed  to  support  them.  The  third  counter-claim  (relating  to  heat)  was  wil 
drawn.  The  counter-claim  for  failure  to  repair,  amounting  to  S40.75,  ^ 
allowed,  and  a  verdict  was  directed  for  the  plaintiff  for  the  amount  paid 
her  to  the  other  tenants,  with  interest,  less  said  sum  of  $40.75.  The  coi 
directed  a  verdict  for  S821.62  against  H.  Bencke  and  the  H.  Bencke  lAU 
graphic  Company,  and  from  the  judgment  entered  thereon  they  appeal. 

Argued  before  Fkeedman  and  Ingraeam,  JJ. 

Blandy  A  Sateh^  for  appellants.   2>«  Lanes  Siooll,  for  respondmt. 

Inobahah.  J.  XTnder  this  agreement,  the  defendants  sgreed  tobe  respc 
sible  to  the  plaintiff  for  any  increase  of  insurance  over  1  per  cent,  per  annt 
which  might  be  imposed  by  the  various  insurance  companies  on  the  buildli 
or  on  the  stock  and  flxtures  of  any  of  the  tenants  in  the  building.  There 
no  express  provision  that  such  Increase  for  which  the  defendant  were  to 
liable  should  be  caused  by  the  business  or  acts  of  tbe  defendaats.  Nor  ist 
liability  conhoed  to  the  amount  that  the  plaintiff  should  have  to  pay  eitl 
to  the  assurance  companies  or  to  the  other  tenants.  The  express  agreemf 
la  that  the  defendants  should  pay  to  the  plaintiff  tbe  increase  of  insnrai 
over  1  per  cent,  per  annum.  Considering  tbe  circumstances  surrounding  t 
execution  of  the  lease,  the  intention  of  the  parties  is  clear.  Plaintiff  h 
become  liable  to  other  tenants  to  pay  the  increased  insurance  in  case  otl 
parts  of  the  building  should  be  leased  for  purposes  that  would  raise  the  « 
of  insurance.  The  building,  with  tbe  exception  of  that  portion  aboat  to 
leased  to  the  defendants,  was  all  occupied,  the  uses  to  which  it  was  to  be  ( 
ascertained,  and  the  costs  of  insurance  flxed,  and  the  only  use  of  tbe  buildi 
that  could  affect  this  liability  was  the  use  to  which  defendants  would  put  I 
part  of  the  builiJing  leased  by  them;  and  it  was  clearly  to  meet  such 
emergency  as  has  arisen,  and  to  prevent  any  dispute  as  to  the  causes  of  I 
Increase  in  the  cost  of  insurance,  that  the  absolute  liability  for  such  increai 
cost  was  imposed  upon  the  defendants,  and,  having  agreed  to  that  liability 
can  see  no  reason  why  they  should  not  be  held  to  their  agreement. 

Counsel  for  the  defendants  conceded  that  the  amount  that  plaintilt  clain 
was  correct,  under  the  ruling  of  the  court,  unless  the  counter-claim  v 
esiablished.  We  agree  with  the  court  belowtbat  defendants  failed  toestabl: 
the  counter-claim  set  up  In  the  answer,  except  to  the  ext«nt  that  it  v 
allowed.  The  statement  of  the  agent  of  the  plaintiff  aa  to  the  extent  of  1 
defendants'  liability  under  tbe  clause  in  question  was  not  in  tbe  nature  oi 
warranty.  Thestatement  was  made,  when  defendants  hesitated  abontalgDl 
tbe  lease,  that  the  only  chance  defendants  would  run  would  be  about  wb 
ever  is  over  1  per  cent,  on  $40,000  of  Insurance.  It  Is  clear  that  this  wa* 
mere  expression  of  opinion  aa  to  the  amount  of  the  insurance  that  would 
affected  by  the  business  that  defendant  was  about  to  carry  on  in  tbe  buildii 
If  defendants  wished  to  limit  the  liability  to  the  Increased  costs  on  S40.( 
of  insurance,  that  limitation  should  have  been  inserted  in  the  lease, 
request  was  made  to  have  such  a  limitation  Inserted.   This  to  not  a  case 
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matnal  mfstake  which  would  juatif;  the  court  In  reforming  the  Inttrnment 
by  the  insertion  of  ttucb  a  claase,  as  it  was  never  Intended  by  either  piirtj 
that  there  should  be  an  express  lituitation  of  the  Itabllity,  and  the  evidence 
does  not  show  mistake  on  one  side  and  fraud  on  the  other  such  as  would  justify 
a  reformation ;  and  I  think  the  parties  must  be  held  to  the  Instrument  as 
executed. 

We  have  ecamined  the  other  question  presented,  but  think  there  was  no 
error  committed  that  requires  a  reversal  (Mt  tin  judgment.  The  judgment 
must  tlieitfoie  be  affirmed,  with  ooets. 


(Superior  Court  <3f  BuffalOt  General  Tsrm.  October  18S0.) 

1.  SuMMOiPiTe  Jdbt— OsnonoNB  WuraD. 

Ad  Irresnlarttr  tn  •ummonlug  a  Jury  Is  waived  by  omlMiOD  to  ohallengs,  ao  tlwl 

after  trial  no  obfeotiou  can  be  raised. 

S.  6TATUTB»— BNAOnniTT— OOHSTITDTIOIIAI.  I1A.W. 

CoBSL  N.  T.  S  17,  art.  ^  provldaa  tliat  "no  aot  shall  be  passed  iriiloh  sbtfl  pnK 
vide  that  any  existing  law  or  aay  parttherecd  shall  be  made  or  denaedamrt 
of  said  act,  or  which  shall  enact  uiat  any  existing  law  or  any  part  therec^  shall 
be  applicable,  except  by  inserting  It  in  anch  aot "  Bp.  Bt.  N.  Y.  May  20, 1880,  cre- 
ating the  monicinal  court  of  Bnflato,  provides  (seotlon  6)  that  the  uetbcMs  of  pro- 
oedaretherein  *'sdr11  be  the  same  as  are  nowprorlded  bylaw  for justloes'  ooarti. 
except. "  etc.  Beld,  that  said  artida  did  not  prohibit  the  aabjeottng  of  a  matter  ox 
special  legislation  to  proviaioas  of  tlie  Ctonenl  Statatea  regwtliig  the  ivooedncak 
and  tbereaore  the  aot  was  coastitutionaL 

8.  UUHIdPAL  C0DBT8— PBOOSDVKa. 

The  praotiee  prescribed  for  said  manlolpal  eoort  was  not  affected  by  the  snbse- 
onent  amendment  of  the  sections  of  the  Code  regnlating  the  drawing  of  a  jury  la 
jastioes'  courts,  by  providing  that  jurors  should  m  drawn  )tj  the  justice  from  a  list 
made  up  by  the  town-derk. 


Appeal  from  mnnldpal  court. 

Action  by  MsrUn  Bergman  anlnst  Nathan  Wolff,  tor  damages  tot  hnaA 
of  contract.  Viom  a  Judgment  Ah:  plaintiff,  defendant  a^ipeals. 
A^aed  before  Bbcxwith,  G.  J.,  and  Titts  and  Hatch,  JJ. 
Frank  Ftrgamm,  for  idaintlfl.  Jf.  FUlmoH  Brown,  tot  defdndaat 

Hatch.  J.  The  monicipal  court  of  Buffalo  is  a  local  court,  created  by  a 
epectal  statute,  passed  If  ay  20^  1880,  and  was  designed  to  snpenede  conrbi  of 
justices  of  the  peace  in  the  dty.  By  section  6  of  said  act  it  Is  provided  that 
"tbe  process,  ideadings,  practice,  trial  by  the  court  or  by  jury,  fees,  eoflta.  and 
disbuisemeota,  judgment  by  actt<m  or  confession,  and  prooeedlngs  ttiereon, 
shall  be  the  same  as  are  now  provided  by  law  tot  justices*  oourta,  except  as 
otherwise  provided."  In  1889,  the  le^slature  amended  the  sections  of  the 
Code  regulating  the  drawing  of  a  jury  in  justices'  courts,  by  requiring  that 
thereafter  the  justice  should,  from  a  list  made  up  by  the  town-clerk,  draw  the 
jurom  from  a  bene,  and  such  jurors  so  drawn  sliould  be  summoned  l^the con- 
stable. Under  the  formw  extern,  the  jusUces  delivwed  Uie  venire  to  the  con> 
stable,  who  proceeded  to  summon  the  Jury.  Tbe  praettee  followed  tn  the 
present  ease  was  noAor  the  old  ^tem,  and  the  claim  la  now  made  that  such 
pioeedure  was  without  authority  of  law;  that  there  was  00  jury  authorized 
to  render  a  verdict;  and  tliat  the  court  was  without  Jurisdiction  to  render  the 
judgment.  The  action  was  brought  to  recover  damages  for  breach  of  con- 
tract in  leasing  certain  premises.  The  court  possessed  power  to  adjudge  upon 
tbe  questions  Involved,  and  therefore  had  jurisdiction  of  the  subject-matter. 
Subdiviaion  2,  g  5,  Municipal  Ck>urt  Act;  Hunt  v.  Sunt,  72  N.  Y.  229.  The 
defendant  was  inwperly  served  with  a  summons,  appeared,  joined  issue,  and 
demanded  tilal  by  jun.  The  court,  tberefwe,  bad  jurladiction  of  the  parson. 
jAmge  r.  SmedM,  78  IS,  T.  27.  The  judgment  rend«ed  is  saefa  judgment 
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as  vnm  appropriate  to  the  action,  and  vlthln  the  authority  of  the  oonrt. 
IlaTing  Jurisdiction  of  the  subject-matter  and  i>f  the  person*  and  rendering 
jadgment  within  the  prescribed  limits  of  authority,  if  any  error  was  com- 
mitted, it  must  be  classed  as  an  irregularity  merely,  for  a  case  cannot  exist 
where  jurisdiction  is  more  ample  and  perfect.  How  the  jnry  which  rendered 
the  veidict  was  summoned  and  impaneled  is  matter  of  small  consequence  in 
the  present  case,  for  the  defendant  demanded  it.  accepted  it  when  impaneled, 
and  submitted  his  case  for  its  determination.  He  must  therefore  be  held  to 
have  waived  wliatever  of  irregularity  occurred  in  connection  with  its  procure- 
ment.  It  was  said  in  Clark  v.  Van  VTanokm,  20  Barb.  280:  "A.  challenge 
to  a  juror  does  not  go  to  the  Jurisdiction  of  the  tribunal,  although  a  juror  be 
incompetent  as  such.  The  trial  is  not  invalidated,  and  the  only  mode  by 
which  the  incompetency  can  l>e  alleged  and  the  facta  constituting  it  intro- 
duced is  by  a  challenge,  which  must  be  supported  by  proof.  If  the  facts  are 
disputed.  Where  there  Is  no  challenge,  there  Is  no  issue  and  no  basis  for 
the  proof;  and  the  challenge  must  be  made  before  the  trial,  otherwise  the 
right  to  make  it  is  waived.  On  the  whole.  I  am  satiafled  that  an  omission  to 
challengeis  a  waiver  of  all  objection  to  a  juror,  in  like  manner  as  an  omission 
to  plead  a  defense  Is  a  waiver  of  the  defense. "  In  Bennett  t.  Mattheum,  40 
How.  Pr.  428,  ttie  court  held  that  an  omission  tu  challengean  alien,  who  was 
made  by  statute  incompetent  to  sit.  was  waived,  even  though  the  party  did 
not  learn  of  the  incompetency  until  after  the  verdict  was  rendered.  Id.  435. 
In  Mayor  t.  Maaon,  4  £.  D.  Smith,  142,  the  court  held  that  an  irregu- 
larity In  summoning  a  jury  was  ground  uf  challenge  to  the  array,  but  an  ob- 
jection made  after  the  jury  were  impaneled  and  sworn  came  too  late.  5aUf- 
bury  V.  MeClatkeyy  26  Hun,  262;  Ayrst  t.  Village (tfUammondaporU  U  N.  T. 
St  Bep.  706. 

No  injustice  has  been  shown,  or  that  defendant  has  been  prejudiced.  The 
objection  now  is  therefore  without  merit.  This  conclusion  results  in  the  af- 
firmance of  the  judgment  appealed  from,  irrespective  of  whether  or  not  the 
jury  was  summoned  according  to  law ;  but,  as  It  is  eesentiai  that  the  question 
tw  settled  Cor  future  oases,  we  have  examined  it,  and  reach  the  conclusion  tliat 
no  irregularity  was  comm  ttted  in  summoning  the  jury.  The  munidpal  court 
was  created  to  remedy  abuses  which  had  sprung  up  under  the  old  system.  The 
practice,  as  it  existed  in  justices*  courts,  was  reUinedso  far  as  it  wns  applicable 
to  the  proposed  change;  but  the  court,  as  dually  established,  differed  in  essen- 
tial respects  from  courts  of  justice  of  the  peace.  It  consists  of  two  judges,  who 
are  required  to  be  counselors  of  the  supreme  court.  It  has  a  clerk,  and  Is  fur- 
nished with  a  seal.  Its  jurisdiction  Is  enlarged,  and,  when  the  complaint  is 
verified  and  served,  judgment  is  permitted  without  further  proof,  if  the  de- 
fendant makes  default,  and  the  court  is  vested  with  power  to  open  defaults. 
The  judges  are  paid  a  salary,  and  are  not  permitted  to  take  fees,  which  the 
clerk  is  required  to  collect,  and  pay  over  to  the  treasurer  of  the  city.  Justices' 
courts  for  the  city  were  abulished.  The  purpose  was  to  create  a  local  court 
upon  a  plan  different  from  the  old  courts,  and  entirely  independent  of  Uiem, 
except  so  far  as  certain  methods  of  procedure  were  made  applioable.  The 
language  of  the  act  providing  the  method  of  procedure  reads:  "Sliall  be  the 
same  as  are  now  provided  by  law  for  justices'  courts, except,"  etc..  Section  6. 
This  provision  did  not  infringe  upon  the  constitution,  (section  17,  art.  8,) 
which  declares  that  "no  act  aball  be  passed  which  shall  provide  that  any  ex- 
isting law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said  act,  or 
which  shall  enact  that  any  existing  law,  or  any  part  thereof,  shall  be  ai^lica- 
ble,  except  by  inserting  it  in  such  act."  As  was  said  by  Allkn,  J.,  in  Pm^ 
pie  V.  Banks,  67  N.  Y.  576:  "We  have  had  occasion  to  consider  this  pro- 
vision, and  were  of  the  opinion  tliat  it  did  not  prohibit  the  subjecting  a  mat- 
ter of  special  leglshitioD  to  some  provisions  of  the  General  Statutes  of  the 
state  regulating  the  procedura.   «  •  *  By  sucb  a  referenoB*  Iba  gBoeiHl 
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talute  ifl  not  Incorponited  into  or  made  a  part  of  the  special  statnte.  The 
ight  is  given,  the  duty  declared,  or  burden  imposed  by  the  special  etatute, 
uit  the  enforoement  of  the  right  or  duty  and  the  Snal  imposition  of  the  bur- 
len  are  directed  to  be  in  the  form,  and  by  the  procedure,  given  by  the  other 
ind  general  laws  of  the  state.  Beference  Is  made  to  such  laws,  not  to  affect 
ir  qualify  the  substance  of  the  legislation  or  vary  the  terms  of  the  act,  but 
nerely  for  the  formal  execntion  of  the  law.**  People  v.  Bayt,  7  Hun,  39. 
the  act  is  therefore  a  constitutional  enactment.  While  the  act  referred  to  is 
lot  incorporated  into  the  special  statuto,  yet  it  fumiahea  a  mode  of  procedure 
'or  its  pro)ier  and  effectual  execution. 

Is  11  repealed  or  the  practice  changed  by  the  subsequent  amendment  of  the 
^neral  law  referred  to?  If  so,  then  It  must  be  by  implication,  for  the  amend* 
nent  in  no  manner  refei-s  to  the  municipal  court,  nor  does  it  pretend  to  con- 
ine  the  amendment  to  any  of  tlie  special  features  of  the  municipal  court  act. 
Elepeal  by  implication  Is  not  favored.  It  is  only  In  cases  where  there  is  a 
dear  and  manifest  iDtention  to  repeal,  or  the  two  statutes  are  so  repugnant  In 
wrras  that  they  cannot  be  reconciled.   Mark  v.  State^  97  N.  T.  578. 

It  is  also  a  rule  of  construction  that  a  special  statute,  applicable  toa  particu- 
ar  locality,  and  providing  for  a  special  purpose,  is  not  repealed  by  the  passage 
>r  amendment  of  a  general  statute,  unless  the  intont  to  repeal  or  change  the 
ipecial  law  be  clearly  manifest,  even  though  the  terms  of  the  general  act, 
itrictly  construed,  would,  except  for  the  special  law,  embrace  the  case  or 
.'iises  thus  provided  for.  Bt^alo  Cemetery  Aae^n  v.  City  of  Buffaiot  118  N. 
Y.  61.  22  N.  E.  Rep.  962. 

There  is  no  Inconsistency  or  repugnancy  in  permitting  the  general  law  to 
be  changed  with  respect  to  Justices'  courts  in  towns,  and  retaining  the  for- 
mer practice  as  applicable.  In  part,  to  a  special  court  in  a  city  having,  In  many 
}f  its  features,  nothing  In  common  with  Justices'  courts;  it  in  no  wise  dis- 
:urbs  the  harmony  of  the  system,  nor  conflicts  with  the  due  administration  of 
;he  law  by  both.  In  re  Cureer,  89  N.  Y.  401.  There  is  here  no  inconsist- 
)ncy,  and*  under  the  authorities  cited,  it  seenu  clear  that  the  two  can  stand 
:ogether. 

But  the  claim  la  made  that,  as  the  prior  law  was  not  incorporated  in  the 
ipecial  act,  and  as  the  prior  law  is  now  repealed  by  the  amendment,  there  is 
10  law  In  existence  to  which  the  reference  can  apply,  except  to  the  law 
u  amended.    This  contontlou  la  not  in  harmony  with  the  adjudication 
>r  tlie  court  of  appeals.   In  re  Main  Strett  98  N,  Y.  454.   In  that  case 
t  appeared  that  in  1859  a  charter  for  the  village  was  passed,  and,  in  respect 
»  the  opening,  laying  out,  and  widening  of  streets,  It  provided  that  the  pro- 
ledure  ehoold  conform  to  the  provisions  of  article  4,  tit.1,  o.  16,  pt.  1,  of  the 
Revised  Statutes,  which  was  the  general  highway  act,  so  far  as  the  same  oan 
>e  made  applicable.   In  1875  the  legislature  amended  the  Beviaed  Statutes  re- 
erred  to,  making  material  changes.  In  1880  an  act  was  passed  amending 
ind  consolidating  the  charter  of  the  village,  and  re^nactlns  the  former  sec- 
ion,  rtferring  to  the  Bevlsed  Statutes.   Proceeding  was  taken  to  alter  and 
vidfffl  Main  street  In  said  village,  and  was  prosecuted  under  theBeviaed  Stat- 
ites  as  tliev  stood  before  amendment.  Objection  was  made  there,  as  here, 
hat  Jnrora  to  certify  to  the  necessity  of  the  proposed  change  were  not  drawn 
n  accordance  with  the  amendment.  In  disposing  of  the  question,  the  court 
ay:  "Ibccept  for  the  re-enactment  of  the  section  in  the  charter  of  1880.  It 
TOQld  be  plain  that  the  change  in  the  manner  of  selecting  jurors  under  the 
;eneral  statute,  amending  the  Bevlsed  Statutes,  and  providing  that  jan»s 
bould  be  drawn  by  the  town-clerk,  etc.,  would  not  apply  to  the  village  ct 
ling  Sing.  *  *  *  A  subsequent  amendment  of  the  general  law  would 
lOt  operate  tptofaeto  as  an  amendment  of  the  charter.  If  tbeact  <tf  1869,  In 
ilace  of  incurpnating  by  reference  the  provlaicau  oi  the  Bevised  Statutee 
Dto  Uiat  act,  had  re-enacted  these  provisions  in  full,  it  ooold  noA  be  claimed 
T.llH.Y.s.no.lO — '66 
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that  subsequent  tunendments  of  the  general  law  wonid  change  the  chart 
and  the  cose  Is  not  changed  by  the  mere  lorm  of  the  enactment."  This  c 
is  decisive  of  the  question  raised  here.  The  Jury  was  properly  drawn,  acco 
Ing  to  the  law  and  practice  prescribed  by  the  act.  Judgment  appealed  tr 
affirmed,  with  eosts.   AH  concur. 


(Supreme  Cmtrt,  Qeneral  Term,  Ft/Yh  Department  October  SS,  18ML) 

1.  IltTOXIOlTINO  LiQUOBI— TO  MlUBBKB  Or  CLUB. 

A  toclal  olub  provided  refreihmeiit  for  its  memben  and  friends,  the  measl 
porchsfllDg  tickets  therefor,  wbiob  would  be  puoohed  as  used.  Under  this  arrai 
ment,  defendant,  as  steirord  of  the  dob,  furnished  laeer*beer  in  pint  bottles  to 
of  the  meoabers.  Held,  that  he  was  properly  conrioted  under  Laws  N.  Y.  IS67,  c 
I  ID,  prohibitlag  the  sisle  of  liquors  In  quantities  less  than  five  gsllons  at  a  tinw,  w 
out  a  Uoense  therefor,  and  that  It  was  immaterial  whether  the  liquor  was  psid 
at  the  time,  whether  credit  was  fflveo,  or  whether  the  charge  was  Indicated 
punching  the  tickets. 


Whether  the  sale  waw  made  to  dtlssns  or  aliens,  residents  or  aon-resldeata, 

ImmateriaL 
t.  Su»— SviDBirOB. 

In  the  abseace  of  a  license  of  any  sort,  proof  of  sale  la  qnantltlea  less  than 
galloas  established  the  offense,  and  the  fact  that  the  beer  was  drank  upon  the  pr 
Ises  did  not  make  the  offense  one  under  section  14  of  the  act  punishing  sot  pei 
who  shall  sell,  or  permit  to  be  sold,  any  strong  or  spirituous  uqnors  to  be  diul 
his  house,  shop,  etc.,  without  having  obtained  a  license  as  an  Inn,  taTem,  or  h 
keeper. 
4.  Bamb— Ihdicthekt. 

Where  a  case  proceeds  to  trial  wlthont  preliminary  objection,  the  knowledgt 
the  grand  jury  of  the  names  of  persons  to  whom  tbe  Uqnor  was  sold,  stated  In 
indictment  to  be  unknown,  is  of  no  Imitortanoe. 

Appeal  from  ooart  of  sessions,  Alleghany  county. 

Defendant,  Harry  Bradley,  appeals  from  his  conviction  for  a  TiolatUK 

the  excise  laws. 

Argued  before  Dwiobt,  P.  J.,  and  Maoombbh  and  Corlstt,  JJ. 
Hufua  Scott,  toT  appellant.    Charles  H.  BrowHt  for  the  People. 

CoBLBTT,  J.  About  the  15th  day  of  August,  1889,  the  Bolivar  Lotas  C 
was  Incorporated.  Section  2  provides:  "The  particular  business  and  obj 
of  the  society  or  club  shall  be  to  equip  and  maintain  suitable  guartera,  rooi 
and  apartments;  furnish  the  same  witli  proper  furniture,  periodicals,  and  a 
letic  paraphernalia,  for  the  purpose  of  social  Intercourse,  literary  enterU 
menls,  and  enjoyment,  and  for  the  mutual  benefit  of  the  members  there 
aud  tbe  place  for  conducting  ita  business  Is  to  be  in  the  village  of  Boli^ 
Alleghany  county,  N.  Y."  About  the  times  hereinafter  mentioned,  the  e 
contained  about  190  members.  As  an  incident  to  the  club,  an  arrangem 
was  made  by  which  a  member  could  buy  a  ticket  for  one  dollar,  the  value 
which  be  would  receive  in  refreshments  in  the  shape  of  sandwiches,  b 
whisky,  or  cigars,  as  he  might  order.  If  he  wished  drinks  at  the  rate  of 
cents  each,  or  h  cents  each,  a  hole  would  be  punched  in  the  ticket  which  wo 
diminish  its  value  to  that  extent,  and  If  he  look  a  friend  with  him.  e 
though  he  WHS  nut  a  member,  the  friend's  drinks  would  also  be  pnnched, 
rule  being  to  the  effect  that  a  friend  could  not  be  treated  who  lived  mor«  tl 
a  mile  outside  the  village.  About  S5  of  the  club  indulged  In  no  drinka.  *: 
evidence  tends  to  show  that  the  balance  did.  The  defendant,  Bradley,  wi 
member  of  tbe  club,  and  one  of  the  stewards  of  this  refreshment  organ 
tion,  and  It  was  one  of  his  duties  to  administer  to  the  wants  of  members  ^ 
came  there  and  called  for  drinks  or  other  refreshments,  and  to  punch,  or  ca 
to  be  punched,  boles  to  indicate  the  extent  the  dollars  had  been  encroac 
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upoo.   The  stock  ot  supplies  would  ordinarlljr  be  purchased  In  bulk,  and, 
when  obtained,  would  be  disposed  of  as  above  indicated.    On  the  25tb  day  of 
December,  1889,  the  testimony  tends  to  show  one  Barter,  a  member  of  the 
club,  who  had  paid  a  dollar  for  refreshments,  went  there  in  company  with 
some  others,  and  asked  the  defendant,  Bradley,  to  furnish  them  with  lager- 
beer,  which  he  did.   They  drank  it,  and  left.   None  of  them  saw  the  ticket 
punched,  but  it  was  a  part  of  Bradley's  business  to  keep  track  of  it.  bo  as  to 
keep  the  Hccounta  square,  and  have  the  ends  meet.   There  is  no  question  but 
that  all  the  gentlemen  belonging  to  the  club,  including  the  refreshment  branch 
of  it,  were  reputable  and  respectable,  who  did  not  intend  to  violate  any  stat- 
ute, or  commit  any  criminal  oftenae.   The  refreshment  branch  of  the  institu- 
tion was  an  incident  invented  to  Increase  the  <»>nveni«nce  and  comfort  of  the 
club.   It  would  sometimes  so  happen  that  a  member  would  obtain  credit  or 
run  In  debt  to  the  extent  ot  two  or  three  dollars,  and  then  pay  up;  but  ordi- 
narily the  practice  was  to  exact  a  dollar  for  a  ticket,  and  allow  a  member  to 
get  supplies  on  it  until  its  exhaustion,  when,  if  he  wished,  he  could  purchase 
another.   On  the  9th  day  of  January,  1890,  the  grand  Jury  of  Alleghany 
county  indicted  the  defendant  and  anottier  for  selling  strong  and  spirituous 
liquors  and  wines  in  quantities  leas  than  five  gallons  without  a  license.  Thfr 
charging  part  is  as  follows:  "That  the  said  Harry  Bradley  and  William  Ho- 
gan  did,  on  the  25th  day  of  December,  1889,  at  the  town  of  Bolivar,  in  th» 
county  of  Alleghany,  aforesaid,  unlawfully,  willfully,  and  maliciously  sell 
and  cause,  suffer,  and  permit  to  be  sold,  strong  and  spirituous  liquors  and 
wines  in  quantities  less  than  five  gallons  at  a  time,  by  retail,  to  F.  B.  Harter, 
and  to  divers  other  citizens  of  this  state,  and  to  divers  persons  to  the  Jury 
aforesaid  unknown,  and  did  then  and  there  unlawfully  deliver,  and  cause  the 
same  to  be  delivered,  in  pursuance  of  such  sale,  to  said  F.  B.  Harter,  and  to 
divers  other  citizens  of  this  state,  and  to  divers  persona  to  the  Jury  aforetaldL 
unknown,  said  strong  and  spirituous  liquors  and  wines,  to-wit,  one  pint  of: 
brandy,  one  pint  of  rum.  one  pint  of  gin,  one  pint  of  whisky,  one  pint  of  cor- 
dial, one  pint  of  bitters,  one  pint  of  strong  beer,  one  pint  of  lager-beer,  with- 
out having  a  license  therefor,  or  being  authorized  to  do  so  by  law,"  according- 
to  the  form  of  the  statute,  etc   It  was  conceded  on  the  trial  that  the  lager* 
beer  delivered  and  drank  on  the  25tb  day  of  December  was  intoxicating. 
Bradley  and  Hogan  kept  billiard  rooms  on  the  Qrst  fioor  of  the  building  in 
which  the  Lotus  Club  rooms  were.   The  evidence  tended  to  show  that  the 
beer  drank  at  the  time  above  stHted  was  kept  in  bottles  in  a  vault,  and  there 
was  some  evidence  to  the  effect  that  they  were  pint  bottles.   The  evidence 
tended  to  show  that  a  sale  was  made  on  the  occasion  in  question,  and  by  the 
defendant.   It  is  entirely  immaterial  whether  the  value  of  the  liquor  was 
paid  for  at  the  time,  whether  credit  was  given,  or  whether  the  charge  would 
be  indicated  by  punching  holes  in  the  ticket.   The  practical  result  would  be 
the  same.  If  any  intennon  had  existed  to  evade  the  law  by  any  subterfuge, 
the  scheme  unfolded  by  the  evidence  would  be  a  transparent  evasion.  The 
question  as  to  whether  the  defendant  had  an  intei'est  in  the  liquor,  or  was  a 
mere  agent  delivering  and  keeping  account  for  the  benefit  of  other  people.  Is 
of  no  imporUnce.   People  v.  Andreta,  115  N.  T.  427-4S8, 22  N.  E.  Bep.  358. 
IhB  moment  be  furnished  the  beer  to  be  drank,  to  he  paid  for  in  some  form 
by  one  or  more  ot  those  receiving  it,  the  offense  would  be  complete.  An 
omission  of  that  kind  on  Uie  part  of  the  person  delivering  the  property  would 
not  change  the  nature  of  the  tranaafition.   A  violation  of  the  statute  is  an 
offense,  even  though  it  was  the  opinion  oi  the  person  delivering  the  liquor 
that  no  law  was  violated. 

Section  18  of  chapter  628  of  the  Laws  of  1867  Is  aa  fifllowa:  "Whoever  shall 
Bell  any  strong  or  spirituous  liquors  or  wines  in  quantities  las  than  five  gal- 
lons  at  B  time,  without  having  a  license  therefor,  granted  as  herein  provided, 
■faall  forfeit  flftgr  dollan  for  each  offense.**  Section  14  It:  "Whoever  shall 
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sell  any  strong  or  spiritnotu  liquors  or  wfnes  to  be  drank  in  his  house  or  shop, 
or  auy  outhotise.  j^ard,  or  garden  appertaining  thereto,  or  shall  suffer  or  per- 
mit any  such  liquors  or  wines  sold  hj  him,  or  under  his  direction  or  author- 
ity, to  be  drank  in  his  house  or  shop,  or  in  any  outhouse,  yard,  or  t;nrdea 
thereto  belonging,  without  having  obtain^  a  license  therefor  as  an  Inn.  tav- 
ern, or  hotel  keeper,  shall  forfeit  fifty  dollars  for  each  offense."  A  sale  con- 
trary to  the  provisions  of  the  above  sections  is  made  a  misdemeanor.  It  will 
be  observed  that  uo  importance  is  attached  to  the  persons  to  whom  the  sales 
are  made,  whether  to  citizens  or  aliens,  residents  or  nun -residents.  That  is 
unimportant  ami  immaterial.  Tlie  moment  the  sale  is  made  to  any  one  in 
quantities  less  than  five  gallons,  the  offense  under  section  13  is  complete;  so 
that  the  sale  of  this  beer  by  this  defr  ndant  was  a  violation  of  that  section,  if 
the  quantity  did  not  exceed  6ve  gallons.  It  is  very  clear  from  the  evidence 
that  such  was  not  the  case,  for  it  whs  furnished  in  pint  bottles,  and  there  is 
no  color  for  the  claim  that  the  whole  amount  consumed  on  the  occasion  re- 
ferred to  amuunted  to  anything  like  Qve  gallons.  But  It  Is  said  that,  the  mo- 
ment it  appCHred  tliat  the  sale  was  made  to  be  drank  upon  the  premises,  it 
was  not  a  violation  of  section  18,  but  of  14.  A  moment's  consideration  will 
show  that  this  claim  is  wilhout  foundation.  Under  the  excise  law  above  re- 
ferred to,  a  store-keeper  could  sell,  but  not  to  be  drank  upon  the  premises, 
and,  where  it  appeared  that  one  had  a  atore-keeper^s  license  and  sold  liquors, 
no  offense  would  be  proved,  nor  could  any  conviction  be  had  unless  the  in- 
dictment alleged  not  only  a  sale,  but  also  that  the  liquors  were  to  be  drank 
upon  the  premises;  and  tlie  people's  case  would  fall  as  soon  as  the  defendant 
proved  a  store- keeper's  license,  unless  the  indictment  alleged  and  the  proof 
showed  that  the  liquor  was  to  be  drank  upon  the  premises.  This  is  illustrated 
in  People  v.  Bvffam,  27  Hun.  216,  and  Huffatater  v.  People,  5  Hun.  23.  Bnt 
in  the  absence  of  a  license  of  any  sort,  as  was  the  case  here,  proof  of  sale  tn 
quantities  less  than  6ve  gallons  established  the  offense;  and  the  fact  that  it 
appeared  that  the  beer  was  drank  upon  the  premises  is  entirely  Immaterial. 
It  devolved  on  the  defendant  to  prove  license.  1  Archb.  Crim.  Pr.  360;  Put- 
ter V.  Deyo,  19  Wend.  361;  Jefferson  v.  People,  101  N".  Y.  19,  3  N.  E.  Eep. 
797;  Smith  v.  Joyce,  12  Barb.  26.  Section  338  of  the  Code  of  Criminal  Pro- 
cedure does  not  change  ihe  rule.  The  indictment  therefore  alleged  an  offense, 
complete  within  both  sections.  People  v.  Charbineau,  115  N.  Y.  437,  22  N". 
E.  Kep.  271.  But  it  is  said  by  the  learned  counsel  for  the  appellant  that  the 
indictment  was  false  in  alleging  that  the  sales  were  to  citizens  and  persons 
unknown,  when  in  fact  they  were  known.  It  is  not  seen  how  this  Is  impor- 
tant. The  offense  is  not  made  to  depend  upon  any  such  question.  If  the  in- 
dictment in  the  above  respects  was  false,  and  the  defendant  might  be  preju- 
diced or  misled,  it  may  be  that  a  motion  might  have  been  made  to  quash  tbe 
Indictment;  but  when,  without  preliminary  objection,  the  case  proceeds  to 
trial,  the  knowledge  of  the  grand  Jury  is  of  no  importance.  It  is  also  urged 
on  the  part  of  the  learned  counsel  for  the  appellant  that  there  was  uo  proof  of 
citizenship.  If  that  fiict  were  un  element  in  the  definition  of  the  offense,  or 
at  all  material,  it  would  need  to  be  proved  as  welt  as  alleged;  but,  as  already 
stated,  the  offense  was  complete  upon  the  proving  a  sale  without  showing 
that  the  purchaser  was  a  citizen  or  alien.  This  Is  entirely  unlike  that  class 
of  cases  which  are  to  the  effect  that  where  the  indictment  alleges  the  steal- 
ing of  a  white  heifer,  and  the  proof  shows  it  was  a  black  one,  there  oould  be 
no  conviction.  That  would  be  a  case  of  a  fatal  variance.  In  the  case  at  bar 
there  was  no  variance.  An  offense  was  shown,  and  the  allegations  not  proved 
were  entirely  immaterial.  This  was  always  the  rule.  In  Barbour's  Crimi- 
nal Law  (pages  278,  279)  It  is  thus  stated:  "Every  feet  and  circurnstaDce 
which  is  not  a  necessary  ingredient  of  the  offense  may  be  rejected  as  surplua- 
age,  and  need  not  be  proved  at  the  trial."  So  here,  although  a  sale  to  citi- 
sens  is  alleged,  it  Is  entirely  immaterial  whether  the  purchaser  was  a  oittsan 
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OT  not.  The  learned  coansel  for  the  appellant  In  his  exhaustive  brief  and 
able  argument  falls  to  show  any  substantial  reasons  for  reversal.  A  careful 
examination  of  all  the  evidence,  and  the  eliarge  of  the  learned  judge  preside 
ing  Ht  the  trial,  fails  to  show  any  errors  prejudieiul  to  the  defendant.  Tbe 
question  of  the  moral  turpitude  of  the  defendant,  or  the  extent  of  punish- 
ment which  he  deserves,  la  with  tbe  trial  oonrt.  Tbe  oonvlcUon  rnnst  be  «f- 
flrmed.  Ail  ooncar. 


(Aiprem*  Court,  General  Term,  Fifth  Department.  October  9B,  IWO.) 

L  IConeAOBs— GoiTsnnRATioii— OAmLiHs  Dbbt. 

The  answer,  io  an  action  to  foreclose  a  mortgaf  a,  alleged  that  the  mortgase  waa 

fAyen  in  part  for  money  lost  at  cards  by  defendant's  husband.  It  appeared  that 
uie  mortgagor  had  children  who  would  have  been  entitled  to  the  mortgaged  prem- 
ises if  she  bad  died  immediately  after  ezeoatlng  tlie  mortgage,  field,  that  the 
mortgage  iaared  for  the  sole  beneflt  of  snoh  children  oader  1  Rev.  St.  N.  Y.  p.  608, 
S$  IS,  17,  declaring  that  mortgages  on  land  executed  In  consideration  of  money  won 
at  bettiug  or  gaming  shall  be  void  as  to  the  mortgagees  and  shall  Inure  for  the  sola 
benefit  of  auoh  person  as  woald  have  been  entitled  to  the  mortgaged  propertj  if  the 
mortgagor  bad  died  immediately  npon  tbe  execution  of  the  mortgage. 

Sl  Witkus— CoHPenmcT. 

Defendant's  husband  was  a  competent  witnesa  to  prove  the  defense*  althovgh  the 

mortgagee  bad  died  before  suit. 

Appeal  from  special  term,  Monroe  couuty. 

Action  by  Mary  £.  Luetclifoni  against  Elizabeth  Lord,  Impleaded  with  hw 
husband,  George  D.  Lord.  There  was  judgment  for  plaintiff  and  defendant 
appeals. 

Argued  before  Dwigbt,  F.  J.,  and  Macoubek  and  CorLiETT,  JJ. 
Wuliam  ilT.  Coffttoeilf  for  appellant.  Borom  MoGuin,  fbr  respondent, 

Maoohbik,  J.  The  mortgage,  for  tbe  foreclosure  of  which  this  action  Is 
brought,  was  executed,  together  with  the  boud  to  which  It  is  collateral,  on 
tbe  6th  day  of  September,  1877,  by  tbe  defendant  Elizabeth  Lord,  tbe  owner 
of  the  mortgaged  premises,  and  her  husband,  George  D.  Lord,  by  which  tbey 
promised  to  pay  one  William  Allen,  tbe  mortgagee,  the  sum  ef  $5,fi00  od  the 
lat  day  of  January,  1880,  with  interest,  payable  semi-annually.  WHllam  Al- 
len died  in  the  month  of  September,  1888,  leaving  a  last  will  and  testament, 
and  tbe  executors  thereof  assigned  such  bond  and  mortgage  to  tbe  plaintiff. 
Tbe  only  answer  interposed  is  that  of  the  defendant  Elizabeth  Lord,  In  which 
it  is  alleged  that,  at  the  time  of  making  the  bond  and  mortgage,  the  defend- 
ant George  D.  Lord  bad  lost  to  William  Allen,  the  mortgagee,  the  sum  of 
91,100  at  a  game  of  chance  called  "poker,"  and  that  the  consideration  of  the 
bond  and  mortgage  to  that  amount  was  for  the  payment,  or  securing  pay- 
ment, to  sidd  William  Allen,  of  such  moneys  so  lost  In  gaming.  Thedefend- 
ant  George  D.  Lord,  who  made  default  in  pleading  and  did  not  appear  in  the 
action,  was  called  as  a  witness  by  his  wife  to  prove  this  allegation  of  the  an- 
swer. Objection  was  made  thereto  npon  the  ground  that  tbe  witness  was 
incompetent  to  testify  to  any  communication  or  transat^ion  lietween  him  and 
William  Alien,  deceased,  under  tbe  provisions  of  se<^ion  829  of  the  Code 
of  Civil  I'rocedare.  The  objection  was  sustained  by  the  court;  the  otter  of 
Lhe  defendant  was  excluded,  to  which  ruling  the  defendant  duly  excepted, 
[t  appeared  In  eridence,  and  was  so  found  by  the  trial  judge,  that,  at  the  time 
:>f  the  «ecotIon  of  the  bond  and  mortgage,  Anna  Eliza  Lord,  Geo^  Jarvla 
Lord,  Jessie  Lord,  and  Durell  Lord  were  this  children  of  tlie  said  Elizabeth  Lord 
ind  Gtoorge  D.  Lord,  and  that  they  would  Iwve  been  entitled  to  the  real  estate 
sovered  by  the  mortgage  had  EUzabrth  Lord  died  Immediately  upon  tl»  exe- 
cution of  that  Instmmmt,  and  that  all  of  such  children  are  now  living.  Tbe 
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'nason  aUted  hy  the  learned  trial  Judge  £or  ezcludiag  the  erldenoe  bo  oflei 
la  that  the  witnesa  is  interested  in  the  event  of  the  artf  on,  aod  hence  rendei 
incompetent  to  tesiify  to  anj  transaction  or  communication  between  him  a 
l^e  deceased  mortgagee.  The  caaes  cited  by.him  are  those  which  are  appU< 
ble  csHy  to  questions  where*  dearly*  the  proffered  eridenoe  would  inure 
the  pecunlai^  benefit  of  the  witness.  A  present  reference  to  them  woi 
-avail  noUilng,  for  we  deem  them  inapplicable  to  the  facts  existing  in  tl 
-case.  Tet»  except  for  the  statute  pleaded  in  the  answer,  these  authorit 
would  be  cdnbroUing.  and  a  safe  guide  for  our  decision.  But  tlte  appeal  p 
-Bents  a  question  outeide  of  such  authorities,  arising  upon  an  ancient  stati 
to  which  the  trial  court  has  not  adverted.  No  case  has  arisen  in  this  sta 
or  elsewhere,  of  which  we  are  aware,  which  ia  an  authority  or  guide  in  I 
■solution  thereof. 

By  section  16  of  the  Revised  Statutes,  pt.  1,  p.  668,  all  things  In  actlt 
Judgments,  mortgages*  conveyances,  and  every  other  security  whatever,  gi\ 
or  executed  by  any  person,  where  the  whole  or  any  part  of  the  oonsiderati 
of  the  same  Is  for  any  money  or  other  valuable  thing  won  by  playing  at  a 
game  whatcTer,  or  won  by  betting  on  the  hands  or  sides  of  such  aa  do  p] 
at  any  game,  or  where  the  same  shall  be  made  for  the  repaying  of  any  mot 
knowingly  loaned  or  advanced  for  the  purpose  of  such  betting  or  garni 
aforesaid,  etc.,  are  rendered  utterly  void ,  "except  where  such  securnies,  conv 
anees,  or  mortgages  shall  affect  any  real  estate*  when  the  same  shall  be  v< 
as  to  the  grantee  therein*  so  far  only  as  hereinafter  declared.**  Section  Vt 
as  follows :  "  When  any  aecuritiea.  mortgages,  or  other  oonveyanoes.  execai 
for  the  whole  or  part  of  any  consideration  specified  in  the  preceding  a 
tlon*  shall  affect  any  real  estate,  they  shall  inure  for  the  sole  beneBt  of  si 
person  as  would  he  entitled  to  the  said  real  estate  if  the  grantor  or  the  pen 
incumbering  the  same  had  died  Immediately  upon  the  execution  of  such 
atrument,  and  sball  be  deemed  to  be  taken  and  held  to  and  for  the  use  ct  i 
person  who  would  be  so  entitled.  All  grants,  covenants,  and  conveyan 
for  preventing  such  real  estate  frum  coming  to,  or  devolving  upon,  the  p 
son  hereby  intended  to  enjoy  the  same  as  aforesaid,  or  in  any  way  incumberi 
-or  charging  the  same,  so  aa  to  prevent  such  person  from  enjoying  the  sa 
fully  and  entirely,  shall  be  deemed  fraudulent  and  void. "  By  the  clause  quo^ 
Irom  the  sixteenth  section,  the  mortgage  in  question  was  made  void  as  to  W 
iam  Allen  so  far  only  as  is  expressed  in  the  serenteenth  aection;  that  is 
■say.  if  we  understand  correctly  its  meaning,  this  security  was  notsoabsoiut 
void,  even  by  the  terms  of  the  sixteenth  section*  aa  to  render  it  inoperative 
■any  purpose  whatever;  but  it  was  rendered  void  only  so  far  as  to  deprive  t 
mortgagee  of  all  rights  thereunder,  but  not  void  to  the  extent  of  restoring 
the  mortgagors  the  properly  which  they  had  conveyed  in  violation  of  the  st 
ute.  The  seventeenth  aection  saves  the  security  for  one  purpose  only,  and  tl 
ia  for  the  benefit  of  auch  persons  as  would  be  entitled  to  the  real  estate  if  i 
grantors  or  persons  incumbering  the  same  had  died  immediately  upon  the  i 
ecution  of  the  mortgage.  As  applicable  to  this  case,  the  mortgi^  was  i 
available  to  the  mortgagee;  and  yet  the  land  covered  by  it  waa  not  reatored 
the  mortgagors  freed  frum  such  incumbrance.  On  the  contrary*  the  stati 
declares  that  the  same  shall  be  deemed  taken  and  held  for  the  nse  a 
purpose  of  the  four  children  of  the  mortgagors.  The  poUoyof  the  act.  ma 
-festiy,  was  not  only  to  deprive  the  mortgagee  of  any  right  to  the  securi 
taut,  at  the  same  time,  to  put  it  out  of  the  power  of  the  mortgagors  to  mi 
any  other  like  deposition  of  this  property  to  the  impoverishment  of  their  he 
«t  law.  As  was  aald  in  Ruoknum  v.  Pitcher,  1  N.  Y.  396:  "The  queetior 
not  upon  the  abstract  rights  and  obligations  of  parties  left  free  to  contra 
conaentt  and  act  for  themselves,  and  bound  by  their  admissions  and  ac 
*  *  *  The  legislature  has  prescribed  the  rules  which  are  to  govern  t 
case,  and  our  Inquiry  must  he,  what  the  rules  are  whldi  the  atatnte  intooda 
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apply.  •  «  •  The  evident  Intention  of  the  leglslatore  was  to  discourage 
and  repress  gaming  in  all  its  forms,  including  bets  and  every  species  of  wager 
contracts  of  hazard,  as  a  great  public  mischief,  calling  for  effective  measures 
of  prevention  and  remedy,**  In  Storey  t.  Srennan,  15  N.  Y,  527,  the  court 
says:  "The  object  of  the  statute  to  prevent  betting  and  gaming  was  the  pn^ 
teotion  of  the  public  morals.  The  act  being  enacted  for  the  public  good,  It 
shall  be  80  construed  as  to  attain,  as  far  as  ptissible,  the  end  proposed  by  su[h 
pressing  the  mischief  against  which  It  whs  directed."  This  statute  works  a 
transfer  of  the  title  to  these  securities  from  the  mortgagee  to  the  four  children 
of  Mrs.  Lord.  If  the  bond  and  mortgage  bad  been  assigned  by  Allen's  exeo- 
ntors  to  the  children  of  Mrs.  Lord,  the  plaintiff  could  not,  under  the  answer 
interposed,  maintain  this  action.  The  absolute  transfer  thereof  wliich  the 
statute  mattes  to  them  is  not  less  effective  as  a  defense.  8ome  doubt  was*  at 
first,  entertained  by  us,  whether  it  would  not  be  necessary  to  bring  the  chil- 
dren into  this  action,  in  order  to  made  an  effective  application  of  the  statute. 
But  on  the  whole  wethinli  that,  whatever  future  action  may  betaken  In  their 
behalf,  and  whatever  afflrmati re  belief  may  therein  be  awarded  to  them,  yet  the 
answer  is  good  as  a  simple  defense.  In  anai<^  to  the  plea  that  the  plaintiff  was 
not  the  owner  and  holder  of  the  securities,  but  that  certain  personSt  naming 
them,  were.  If  Mrs.  I^rd  had  died  before  this  action  bad  been  brought,  these 
children  would  be  necessary,  and  the  principal,  parties  defendant.  They 
clearly  would  have  the  right  to  plead  this  statute,  and.  uud»  the  proof  ra- 
fered,  to  demand  a  judgment  that  their  title  should  be  entirely  freed  from  the 
alleged  Indebtedness  to  Allen  or  his  transferee. 

But  it  Is  argued  by  counsel  for  respondent  that,  if  the  evidence  were  ad- 
mitted,  and  if,  under  it.  the  bond  and  mortgage  were  declared  to  be  null  and 
void,  the  witness  would  have  a  right  of  curtesy  initiate  in  the  real  estate,  and 
hence  he  Is  interested  in  the  event  of  this  action.  This  position,  however, 
ignores  the  very  substance  and  meaning  of  the  statute  against  gaming;  for 
if  ttiat  act  can  be  read  for  any  efficient  purpose.  It  is  that  its  object  is,  from 
beginning  to  end,  to  deprive  the  mortgagors  absolutely  of  all  Interest  in  the 
property,  and  to  transfer  it  in  Its  entirety  to  the  persons  presumed  in  la^  to 
be  dependent  for  support  upon  the  mortgagors.  The  testimony,  therefore,  so 
excluded,  while  It  would  defeat  a  recovery  by  this  plaintiff,  would  not  oblit- 
erate the  bond  and  mortgage,  but  would  adjudge  them  to  bdong  to  third  per- 
sons. Whether  they  should  be  held  by  one  person  or  another.  Is  a  question 
in  which  the  witness  has  no  pecuniary  Interest.  Neither  he  nor  his  wife  can 
recall  for  the  benefit  of  either  their  unlawful  act  In  executing  these  instru- 
ments. The  securities  remain  as  binding  obligations,  but  for  the  benefit  not 
of  the  mortgagee  or  his  transferee,  but  of  the  persons  named  in  the  statute 
against  gaming.  If  such  is  the  true  meaning  of  this  act,  then  section  ti29  of 
the  Code  of  Civil  Procedure  is  no  impediment  in  the  way  of  a  legal  remedy  for 
the  legal  wrong,  and  tbe  witness  is  not  disqualified  from  giving  the  evidence 
so  offered.  It  follows,  tlierefore,  that  tbe  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  ai^llant  to  abide  tlie  final  award  oC 
oosts.   All  concur. 
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XuTTLB  e.  Dmnna  aU 

(Supreme  Court,  Otneral  Term,  Fifth  DeparUnmt  Oetober  98,  ISBOi) 

IdBn— 8BKTI0B8  or  Stallion. 

The  lien  for  the  service  of  a  stsllioQ  provided  \>j  Lavra  N.  T.  18S7,  c  4BS,  ezl»ta 
from  the  time  of  service,  and  one  who  pnrohaaes  tlM  auue  afterthe  servioe, bat'iw- 
fore  tbe  fllioff  of  the  notuM  of  Ura,  and  wf ora  tha  thna  for  flllnf  moh  noUoa  haa  ex- 
pired, takes  her  snl^eet  to  the  existing  lien. 

Appeal  from  Ontario  county  court. 

Action  by  Cliarles  E.  Tuttle  against  Thomas  Denuls,  impleaded  with  one 
Farsball.  Plaintifl  appeals  from  a  judgment  revenlng  a  Judgmut  rendered 
in  bis  favor  by  a  justice  of  the  peace. 

Argaed  before  Uwioht,  F.  J.,  and  Ma  comber  and  Corlktt,  JJ. 

B.  W.  Gardner,  for  appellant.   Charles  H.  Paddock^  for  respondent. 

Macombeb,  J.  Thfs  artlon  was  began  before  a  justice  of  the  peace  to 
foreclose  a  lien  of  $25,  wliich  the  plaintiff  claimed  for  services  of  his  st^on 
rendered  to  tbe  mare  of  thedefen(^nt  Parshall.  Tbe  price  agreed  upon  with 
the  defendant  Parshall,  who  then  owned  the  mare,  was  S25  to  insure.  Tlie 
defendant  Dennis  bought  the  mare  after  such  service,  and  before  any  notice 
of  lien  was  filed.  The  judgment  of  the  justice  of  the  peace  whs  as  follows: 
**I  Qnd  from  the  evidence  that  the  plaintiff  has  a  lien  on  tbe  mare  and  colt  in 
the  sum  of  $25,  and  tliat  he  is  entitled  to  foreclose  his  lien  and  sell  said  prop- 
erty. Wherefore  I  did,  on  December  18,  1889,  render  judgment  in  favor  of 
the  plaintiff,  and  against  Ihe  defendant,  for  $25  damages,  and  $6.78  costs." 
This  action  was  brought  in  pursuance  of  tbe  provisions  of  chapter  458  of  the 
Laws  of  1887.  as  amended  by  chapter  457  of  tlie  Laws  of  1888,  entitled  "An 
act  to  prevent  deception  and  fraud  by  owner  or  owners  or  agent  who  may 
liave  control  of  any  stallions  kept  tor  service  by  proclaiming  or  publishing 
fraudulent  or  false  pedigrees,  and  to  protect  such  owner  or  agents  in  tbe  col- 
lection of  fees  for  the  services  of  such  stallions."  By  section  1  of  this  act, 
provision  is  made  for  filing  with  tbe  clerk  of  tbe  county  a  written  statement 
giving  the  name,  age,  and  pedigree,  if  known,  tbe  description,  and  terms  and 
conditions  upon  which  tbe  stallion  will  serve.  Upon  filing  such  statement 
the  county  clerk  is  required  to  issue  a  certificate  or  license  to  the  owner  that 
such  statement  has  been  filed  in  his  office,  which  statement  and  certlficHte 
shall  be  posted  in  a  conspicuous  place  in  each  locality  in  which  tbe  stallion 
shall  be  kept  for  service.  Section  2  provides  a  penalty  for  publishing  a  false 
pedigree  of  the  horse.  Section  3  is  as  follows:  "  Whenever  the  owner  or  agent 
of  any  stallion  shall  have  complied  with  the  foregoing  provisions  of  thfs  act, 
tbe  services  of  such  stallion  shall  become  a  lien  on  each  mare  served,  to- 
gether with  tbe  foal  of  such  mare  from  such  service,  in  an  amount  agreed 
upon  between  tbe  parties  at  tbe  time  of  service,  or,  if  no  agreement  was  en- 
tered into,  thei.  In  such  amount  as  specified  in  the  statement  of  the  owner 
or  tigent  filed  with  tbe  county  clerk:  provided,  a  notice  of  lien  shall  be 
filed  within  one  year  after  such  service,  in  the  same  manner  and  place  as 
chattel  mortgages  are  now  required  by  law  to  be  filed.  The  notice  of  lien 
so  filed  shall  tw  in  writing,  speci^ing  against  whom  the  claim  is,  the 
amount  of  the  same,  together  with  a  full  description  of  the  property  upon 
which  the  Hen  is  held.  :Such  lien  shall  terminate  at  the  end  of  one  year  from 
tbe  date  of  filing  notice  tbei-eof,  unless  within  that  time  an  action  shall  be 
commenced  for  the  enforcement  thereof.**  The  amendment  made  by  ctMpter 
457  of  the  Laws  of  1888  extended  the  time  for  filing  the  noUce  of  lien 
frcmi  six  months,  as  was  provided  In  the  act  of  1887,  to  one  year  from  the 
time  of  service.  Ko  question  is  made  but  that  the  plaintiff  eooforraed 
strictly  to  the  requirements  of  this  act  relating  to  the  duties  <rf  the  owner  of 
fltalliona.  A  proper  certifloate  was  issued  to  him  by      oonnt^  ol«lc«  and 
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the  same  vim  duly  posted.  A  notice  of  lien,  at  required  by  section  8,  WM 
Sled  in  the  clerk's  office  on  December  8, 1888.  before  the  expiration  of  six 
monthB  allowed  by  the  statute  of  1887,  from  the  time  of  service,  and  the 
same  was  duly  filed  and  recorded.  The  learned  county  Judge  reversed  the 
judgment  of  the  justice  of  the  peace,  upon  the  ground  that  the  defendant 
Dennis,  havlug  purchased  the  mare  before  nutice  of  lien  liad  been  filed,  took 
her  and  her  subsequent  foal  dlscbftrged  of  any  lien  in  favor  of  the  plaintiff 
by  this  statute.  That  proposition  presents  the  only  meritorious  question  in 
the  case.  This  act  manifestly  was  passed  in  the  interest  of  the  improvement 
in  the  breed  of  liorses  through  systematic  and  judicious  brerding,  and  for  the 
protection  and  enconragtment  of  the  owners  of  stalliuus  with  ancient  pedi- 
grees, against  persons  fraudulently  see  king  service  without  pay.  Very  little 
reflected  light  is  thrown  upon  its  Interpretation  from  the  meclianic's  lien  laws 
of  the  state,  yet,  in  so  far  as  such  laws  may  be  resorted  to  for  Its  elucidation, 
the  same  corroborate  the  contention  made  in  t>ehalf  of  the  plaintiff,  namely, 
that  it  is  not  necessary  to  charge  the  purchaser  of  the  mare  with  notice  of 
the  service  In  order  to  enable  the  owner  of  the  stallion  to  enforce  this  statu- 
tory lien.  TliB  mechanic's  lien  laws  of  1875.  c.  288.  provided  that  any  per- 
son Who  should  thereafter  peifurm  any  labor  in  erecting,  altering,  or  repair- 
ing any  house,  building,  etc.,  "with  the  consent  of  the  owner,  lieing  such 
owner  as  is  in  this  section  hereinafter  described,"  sliould,  un  filing  with  the 
cuunty  clerk  of  the  county  in  whicti  the  property  is  situated,  the  notice  pre- 
scrilH-d  by  the  fourth  section  of  this  act,  have  a  lien  for  the  value  of  such 
lat>or  and  materials  upon  such  house,  etc.,  to  tlie  extent  of  the  right,  title, 
and  interest  of  the  owner  of  the  property  existing  at  the  time  of  filing  said 
notice.  Section  4  of  tliat  act  provid^  tliat  no  lien  should  attach  to  said  land, 
buildings,  or  appurtenances,  unless  such  notice  was  filed  by  the  clerk;  and 
such  notice  when  so  filed  thereafter  only  operated  as  an  incumbrance  upon  said 
property.  By  the  lien  law  appHojible  to  Che  city  of  New  York,  (chapter  879, 
Laws  1876.)  it  was  expressly  provided  that  no  iien  should  attach  until  the 
filing  of  the  claim.  So  also  of  the  lien  law  given  to  livery  stable  keepers 
and  others,  (chapter  498,  Laws  1872,}  where  the  iien  was  expreuly  declared 
to  take  effect  only  from  the  time  of  giving  the  notice  thereof,  and  whUe  the 
property  was  in  the  hands  of  the  keeper,  etc.  Under  these  laws,  and,  as  we 
understand  it,  under  all  mechaalo'a  lien  laws,  no  Hen  can  be  created  until 
notice  thereof  is  actually  filed. 

In  the  act  before  ns  for  construction  certain  duties  are  required  of  the 
owner  of  stallions  as  a  condition  precedent  to  any  right  of  lien.  He  is 
requin^d  to  file  a  statement  of  the  pedigree  of  his  horse,  and  if  the  same  Is  nn- 
true  no  recov^  can  be  had  for  service.  There  is  nothing  analogous  to  this 
requirement  in  tlie  mechanic's  lien  laws.  The  purpose  of  the  statute  seems 
to  tie  that  when  the  owner  has  (uUy  and  fairly  disclosed  the  pedigree  of  his 
stallion,  and  has  filed  the  same  with  the  clerk  of  the  county,  and  has  received 
and  posted  the  same,  together  with  the  clerk's  certificate,  he  shall  not  be 
cheated  or  deprived  of  the  value  of  the  service.  The  statute  makes  it  a  con- 
dition precedent  to  the  lien  that  the  statement  of  such  pedigree  shall  be  filed 
and  posted.  It  is  absolute  in  its  terms  that  in  such  an  event  the  owner  shall 
faavealien.  Its  language  is:  "Whenever  the  owner  or  agent  of  anystallion 
shall  have  complied  with  the  foregoing  provisions  of  this  act,  the  service  of 
such  stallion  shall  become  a  lien  on  each  mare  served,  together  with  the  foal 
of  such  mare  from  such  services, "  etc.  Here  a  lien  was  created  in  prmenU 
from  the  time  of  service.  There  was  provided  but  one  way  of  defeating  it, 
and  that  consisted  in  the  failure  of  the  owner  of  the  stallion  to  file  a  notice 
of  lien  within  the  time  prescribed  by  the  statute.  .  The  lien  existed  from  the 
time  of  service,  but  it  was  liable  to  become  inoperative  and  defeated  by  a  fail- 
ure to  file  the  notice,  and  In  no  other  event.  This  manifestly  was  the  purpose 
of  the  statute.  In  the  usual  couiae  of  service,  where,  aa  in  tbla  cmw.  the 
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contract  was  to  Insure,  It  could  not  reasonably  b«  expected  that  the  owne 
would,  Immediately  after  the  serrioe,  file  a  notice  of  lien.  Sucb  act  was  nc 
required  in  order  to  secure  blm.  A  very  significant  circumstance  in  detei 
mining  the  intent  of  the  legislature  in  this  respect  is  the  fact  tliat  in  the  a( 
of  18U7  the  time  for  dling  the  notice  of  lien  was  limited  tu  six  monthf 
but  experience  showed  that  in  many,  perhaps  In  a  majority  of»  cases  it  ws 
not  absolutely  determinable  whether  the  mare  was  in  foal  at  the  end  of  si 
months  from  the  service;  and  hence  the  time  was  extended  to  one  year  fc 
the  filing  of  the  notice,  a  period  in  which  it  would  be  absolutely  know 
whether  or  ndt  the  contract  to  insure  had  been  fulfilled.  Under  this  act.  n 
are  of  the  opinion  that  the  purchaser  of  the  mare  takes  the  property  sul 
]ect  to  the  lien  which  may  then  exist  upon  her  and  her  foal.  The  judginei: 
uf  the  justice  of  the  peace,  though  not  artistically  prepared^  is.  In  anhstaDci 
in  accordance  with  sections  1737  and  1740  of  the  Code  of  ClTil  Procedur< 
Even  if  it  were  otherwise,  it  was  the  duty  ot  the  county  court,  under  sei 
tloQ  S063  of  thai  Code,  to  render  the  proper  judgment  luxording  to  the  jui 
tice  of  the  case,  without  regard  to  technical  errors  or  defects  wblch  did  d( 
afTect  the  merits  of  tlie  case. 

We  are  not  unmindful  that  there  Is  a  further  gu^on  in  the  case  relatin 
to  notice  to  the  defendant  Dennis  before  puzchasing  the  mare  of  the  actu; 
services  rendered  by  the  plaintiff's  stallion ;  but  we  prefer  to  lert  onr  jud{ 
ment  upon  the  miUn  proposition  as  contained  above,  namely,  that  the  ilea  fi 
the  service  of  a  sttillion  under  this  statate  attaches  from  the  time  of  servic 
provided  the  same  fs  followed  by  the  filing  of  the  notice  fO.  meh  Um  withi 
the  time  prescribed.  The  judgment  of  the  oounty  court  should  be  zevarse 
and  that  of  the  justice  affirmed,  with  coats.  AH  concur. 


FsorLB  «.  Dbwbt. 

(Acprenw  Court,  General  Term,  Fiftfi  Department.  Ootdber  fiB,  1800.) 

1.  CBmiNix  LA.W— JuBUDionoK— CoMMov  Oahbub. 

Tbeooartofoyer  and  terminer  and  the  court  of  sesalona  have  jnrlsdioUon  of  tl 
oflense  of  being  a  conuaon  gambler  in  Mlllng  lottery  policdei  under  Fen.  Code  1 
T.kSM.  Suoh  oflensei*  not  within  Code  Crfin.  Fn>&  H.  T.  t  Ml,  snbd.  111.  glTiii 
exelgalTe  jnriidtotfon  to  ooeif  gt  specdBl  laMloM  of  the  nHlinsa  of  aelUeglottei 
tlokets. 

The  two  classes  of  crimes  severally  defined  In  Fen.  Code.  |  S44,  and  Oode  Crii 
Froo.  |80,anbd.  10.  are  entirely  distinct,  andaconvtotioniinaeroaeeeoUonwettldi 
no  bar  to  a  oonviotion  under  ttie  ottur  seotlon. 

Appeal  from  court  of  sessions,  Erie  county. 

Aji  appeal  by  John  Dewey  for  a  judgment  convIcUng  Um  as  a  oommc 
gambler,  for  selling  lottery  policies. 
Argued  before  Dwight,  F.  J.,  and  Uacombeb  and  Coblbtt,  JJ. 
Q.  U,  Wende,  for  appellant.    W.  L.  Marey,  for  the  People. 

DwiOHT,  P.  J.  The  defendant  was  Indicted  in  the  Erie  oyer  and  termlne 
as  a  common  gambler,  for  selling  lottery  policies,  under  section  344  of  t\ 
Penal  Code,  and  the  Indictment  was  sent  to  the  court  of  sessions  of  Er 
oonnty.  In  that  court  the  defendant  demurred  to  the  indictment  on  it 
ground  that  neither  the  oyer  »nd  terminer  nor  the  court  of  sessions  had  jurl 
diction  of  the  offense  charged,  that  offense  being,  as  he  allied,  the  shit 
mentioned  in  subdivision  10,  §  56,  Code  Crim.  Proc,  and  of  which  exclusi^ 
Jurisdiction  is  thereby  given  to  courts  of  special  sessions,  subject  only  to  tl 
power  of  removal  provided  by  section  57  of  the  same  statute,  which  power  hii 
not  been  exercised  in  this  case.  The  demurrer  was  overruled.  The  defem 
ant  thereupon  pleaded,  in  bar,  a  former  conviction  for  the  same  ottense  in 
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omt  of  apednl  seaslons,  the  facts  bring  atlpalated.  The  plea  in  bar  was 
•Terrnled,  and  the  defendant  was  convicted  of  the  crime  charged  in  the  li^ 
Uctment.  Both  the  demnrrer  and  the  plea  in  bar  were  properly  overruled. 
i:he  olTeDse  charged  in  the  indictment  was  not  within  the  provisions  of  sec- 
Ion  56  of  the  Code  of  Criminal  Procedure.  It  was,  dlstlncUj.  the  offense  de- 
Ined  hj  section  844  of  the  Penal  Code.  That  offense  is  a  felony.  It  msy  be 
lunished  bj  Imprisonment  for  a  term  of  two  years,  (section  344.)  and  un- 
let the  provisions  ot  sections  5  and  704  of  the  Pen^  Code  every  offense  so 
>antshable  Is  a  felony.  The  provisions  of  section  66  of  the  Code  of  CrlmlDal 
?rocedure,  fupra,  in  terms  apply  only  to  misdemeanors.  Moreover,  the  par- 
ioular  description  contained  in  subdivision  10  of  that  section  clearly  em- 
iraoes  only  offenses  defined  by  chapter  8,  §8  328,  824  et  seq.,  of  the  Penal 
3ode.  There  can  be  no  question  of  the  Jurisdiction  of  both  the  court  of  oyer 
ind  terminer  and  the  court  of  sessions  of  Erie  county,  of  the  offense  charged 
n  the  Indictment. 

The  plea  in  bar  was  equally  ineffectual.  The  attomeya  who  signed  the 
itipulation  in  the  court  of  sessions  fell  into  a  curious  error  In  describiog  the 
>revioas  couvicUon  of  the  defendant  in  the  court  of  special  seestons.  The  stip- 
ilation  states  that  he  was  charged  with,  and  convicted  of,  "a  violation  of  sub- 
livision  10  of  section  56  of  the  Code  of  Criminal  Procedure."  If  this  state- 
nent  were  to  be  taken  as  true,  the  defendant  was  not  convicted  in  the  court  of 
ipecial  sessions  of  any  crime  of  which  that  court,  or  any  other,  had  jurisdic- 
.ion.  The  section  mentioned  does  not  define  any  crime,  but  only  provides 
;hat  of  certain  dimes  enumerated  in  its  several  subdivisions,  (all  of  which 
u-e  defined  by  the  Penal  Code.)  courts  of  special  sessions  have,  in  tlie  first 
nstance,  exclusive  jurisdiction.  The  Code  of  Criminal  Procedure  prescribes 
:he  rules  of  procedure  in  criminal  cases;  the  definition  of  crimes  is  con- 
Sned  to  the  Penal  Code.  Bat  we  mv^  assume  that,  by  the  stipulation,  it  was 
ntended  that  the  defendant  was  charged  with,  and  convicted  in  the  court  of 
ipeclal  sessions  of,  one  of  the  crimes  which  is  specified  in  subdivision  10  of 
tection  56,  etc.  If  so,  that  conviction  was  one  of  the  crimes  defined  by  chap- 
^er  S  of  the  Penal  Code,  and  not  one  of  those  defined  by  section  844  of  the 
iame  statute,  under  wiiich  the  indictment  was  drawn.  The  two  classes  of 
srimes  so  severally  defined  are  untirely  distinct  from  each  other,  and  a  conviction 
>f  one  of  the  crimes  included  in  the  former  class  would  be  no  bar  to  a  oonvio- 
-ion  of  one  of  those  included  in  the  latter.  It  is  true,  no  doubt,  that  the  ap- 
sllcation  and  force  of  the  plea  in  bar  depends  npon  the  identity  of  the  act 
tself  which  was  the  subject  of  the  former  conviction,  with  that  which  is  in- 
>ended  to  be  charged  in  the  subsequent  complaint  or  indictment,  and  not, 
aecessarily,  upon  Identity,  in  name,  of  the  two  offenses  charved.  People  v. 
Mctiouvm,  17  Wend.  386;  Same  v.  Krummer,  4  Park.  Crim.  B.  217.  But  in 
:his  case  the  record  of  the  former  conviction  is  not  before  us,  and  there  Is 
nothing  in  the  stipulation  to  show  that  the  act  then  complained  of  was  the 
tame  as  that  charged  in  the  indictment.  On  the  contrary,  as  we  have  seen, 
giving  to  the  defendant  the  benefit  of  a  liberal  construction  of  the  stipulation, 
.be  two  acts  were  distinct  in  character,  and  constituted  distinct  and  separata 
>fleQses.  The  conviction  should  be  affirmed,  and  tbe  cub  xsmitCed  to  tht 
jourt  ot  sessions  to  proceed  thereon.  All  concur. 


Kino  »t  oZ.  v.  Chion  Ibon  C!a  or  Buffalo  e(  aL 

{Supreme  Court,  Oenerai  Term,  Fifth  Department.  October  28*  ISBOi) 

U  FuunoiJiiT  CoNVBTAKczs— Pretbrkngbb  bt  Cohpobatiov. 

Where  a  oredltor  of  oorporatlon.  who  1b  also  a  Btockholder  and  director  thereof, 
ohtaios  jndffmsnt  egaluBt  It,  with  tbe  oo-oiteration  of  hlB  asaooiates  In  the  board  of 
tmstsas.  the  oorpoiition  beug  tasolvant,  the  case  Is  in  Tiolation  of  I  Rev.  Bt  N. 
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Its  property,  for  the  pnrment  of  a  debt,  or  from  maUiig  tatj  trensfer  in  ooBta 
tion  of  iDMlTeooy;  and  the  Judgment  ud  the  aale  therBunder  an  ToId  an  to  i 

judfcmeut  oredlton. 
I.  Same— IdBN  or  Judouiit  CRaoiroas. 

But  where,  however,  there  is  no  intent  to  defraud  creditors,  except  aa  de 
from  the  statute,  and  tne  Judgment  oredltor^  who  purchased  the  propenr  at  tl 
eoQtion  eaVe,  pays  off  apnor  mortgage  thereon,  Deeldea  other  OQtwMding'  ia 
edness  of  the  oompany,  tiM  lien  of  the  other  j  adgment  <wedltora  ii  ealtiaettOMUdi  i 
gage  and  indebtedneei. 

Appeal  from  special  term,  Erie  county. 

Action  by  James  H.  King  and  another  against  The  Union  Iron  Com 
of  BufTalo  and  Ellsha  F.  Wilbur.  PlaintlffB  appeal  from  that  part  of  the  j 
ment  by  which  defend-int  Wilbur  was  subrogated  to  the  rights  of  the  ho! 
of  the  bonds  of  defendant  company  of  BafTalo,  in  the  sum  of  $280,000,  sec 
by  a  first  mortgage  upon  the  company's  property,  sod  Babordinating  plain 
judgment  to  such  lien.  Defendants  also  appeal  from  so  much  of  said  j 
ment  as  declared  that  a  judgment  procured  Hgainst  the  company  by  defen 
Wilbur  on  the  8th  day  of  April.  1881.  for  the  sum  of  $380,864.97.  dami 
and  costs,  and  the  sale  under  such  judgment,  and  the  deed  subsequoitl, 
livered  In  pursuance  of  such  sale,  were  void,  aa  against  plaintiffs. 

Argued  before  Dwigrt,  P.  J..  and  Macohber  and  Coslett,  JJ. 

Charlei  B.  Wheeler,  for  plaintiffs,    George  J.  Sicardt  for  defendants. 

Macoubkb.  j.  The  defendant,  the  Union  Iron  Company  of  Buffalo.  « 
was  organized  in  1872,  carried  on  business  at  the  city  of  Buffalo,  until  the 
1880.  The  plaintiffs  brought  an  action  upon  contructagainstthatcorpori 
on  the  19th  day  of  October,  1881,  which  resulted  in  a  judgmentin  their  fav 
the  sum  of  620,000  damages,  besides  costs,  and  the  same  was  entered  oi 
7th  day  of  April,  1883.  The  defendant  Ellsha  P.  Wilbur,  from  the  orguniu 
of  the  company,  was  a  trustee  thereof,  and  one  Arlo  Pardee  was  liliewise  a' 
tee,  and  the  president  of  the  corporation.  Prior  to  the  month  of  March,  1 
this  corporation  had  become  indebted  in  a  large  sum  of  money  to  the  fin 
which  Arlo  Pardee  was  a  member,  known  as  Ario  Pardee  &  Co.,  and  to 
Packer,  of  the  state  of  Pennsylvania.  The  indebtedness  to  Ario  Pardi 
Go.  was  substantially  an  indebtedness  to  Ario  Pardee  himself,  as  his  onl 
partner  in  the  concern  had  died  before  any  question  pertaining  to  this  li 
tion  arose.  Asa  Packer  died  in  the  year  1879,  tieing  a  Ui^  creditor  oi 
company.  The  defendant  Wilbur  was  one  of  the  executors  and  trasteaa 
der  the  will  of  Asa  Packer.  The  whole  indebtedness  to  the  estate  of  Ft 
and  to  Pardee  amounted  to  upwards  of  6380,000,  being  for  moneys  aeti 
advanced  to  and  used  for  the  company  in  carrying  on  its  business,  and 
represented  by  commercial  paper  held  respectively  by  these  creditors.  B 
arrangement  with  the  creditors,  the  defendant  Wilbur,  being  a  stw^h* 
and  director  of  the  Iron  company,  was  made  a  trustee  for  the  collection  of 
Indebtedness,  the  particulars  of  which  arrangement  it  Is  not  necessai 
mention  in  this  connection.  An  adilon  brought  by  him  against  that  < 
pany  resulted  in  a  recovery  by  him  of  a  Judgment  of  $380,864.97.  An 
tion  was  issued  upon  such  judgment,  and  the  personal  property  of  the 
poration,  which  was  Qrst  sold  under  execution,  netted  only  the  sum  of  i 
266.23.  Subsequently,  the  real  estate  mentioned  in  the  complaint,  beinf 
whole  of  the  remaining  property  of  the  iron  company,  was  sold  opon 
same  execution,  and  was  bid  in  by  tlie  defendant  Wilbur  for  $2,000.  T 
proceedings  culminated  in  a  deed  executed  by  the  sheriff  in  due  form  tc 
defendant  Wilbur,  on  the  24th  dsy  of  April.  1884.  The  purchase  so  mac 
Wilbur  was  subject  to  liens  amounting  to  $280,000.  secured  by  a  mort 
upon  the  whole  of  the  real  estate  of  the  corporation,  bearing  date  the  1j 
September,  1879.  and  a  second  mortgage  of  the  same  date  for  $150,000. 
this  transaction  Wilbur  became  posMssed,  either  in  his  own  light  or  foi 
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wneflt  of  tlie  Packer  estate  and  Mr.  Pardee  of  all  the  pxopertijr*  both  real  ai«d 

>er8onaI*  of  the  Iron  company. 

This  action  is  liroiight  to  obtain  relief  for  vioUtloQ  of  the  provision  of  tlie 
fleviaed  Statutes  (1  Rev.  St.  p.  603,  §  4)  prohibiting  an  insolvent  corporation, 
ir  any  of  Its  officers,  from  assigning  or  disposing  of  Its  property  for  tlie  pay- 
nent  of  a  debt,  and  prohibiting  any  assignment  or  transfer  in  contemplation 
>f  insolvency.  Thu  learned  trial  court  has  found  as  facts,  and  sqch  findings 
ire  snp^torted  either  by  direct  evidence  or  by  just  inferences  therefrom  that 
ill  uf  the  legal  proceedings  so  taken  by  Wilbur  were  with  the  knowledge, 
Kjnsent,  and  co-operation  of  the  board  of  trustees  of  the  defendant,  the  Lo- 
on Iron  Company  of  BufTalo,  or  a  mnjority  thereof.  This  finding  and  the 
ividence  In  Its  support  bring  the  case  within  the  condemnation  of  the  statute, 
ind  enable  the  plaintiffs  to  prosecute  the  Hen  of  their  judgment  against  the 
property  of  the  defendant,  the  Iron  company,  which  has  not  passed  into  the 
iHiids  of  innocent  third  parties  for  value,  to  the  same  extent  as  though  the 
udgment  so  procured  by  Wilbur  had  never  been  obtained  and  enforced. 
Faulding  v.  Steel  Co.,  9i  Y.  334;  Kinysley  v.  Jiank,  31  Hun,  329.  The 
jurposeof  this  statute  is  to  prevent  unjust  discrimination;  and  while  ft  is 
rompeient  for  the  corporation  to  permit  creditors  to  take  hostile  proceedings 
>y  wliich  a  prererence  may  be  obtained  through  vigilance,  and  may  even  auf- 
Vr  default  in  an  actiun  upon  a  just  claim,  as  was  held  in  the  case  of  Vamum 
r.  HarU  119  N.  Y.  101,  23  K.  £.  Rep.  183,  yet,  when  the  creditor,  who  is 
tiao  a  stockholder  and  director  of  a  corporation,  undertakes  thus  to  obtain  a 
preference  by  an  action  at  law,  with  the  co-operatrun  of  his  associates  in  the 
joard  of  trustees,  the  case  Is  brought  directly  within  the  condemnation  of  the 
ttatute,  and  amounts  to  an  unlawful  preference  by  way  of  assignment  and 
ranafer  of  property  In  contemplation  of  Insolvency.  In  this  case,  however, 
.here  was  no  Intent  to  defraud  any  of  the  creditors  of  the  corporation,  except 
iS  the  same  la  necessarily  derived  from  the  statute  itself.  No  moral  turpi- 
.ude  attaches  to  either  Wilbur  or  any  of  his  associates.  They  have  tbrougb- 
Hit  acted  in  good  faith  and  without  Intent  to  defraud  any  parlicular  creditor, 
riie  evidence  does  not  warrant,  nor  has  there  been  made,  any  finding  by  the 
earned  trial  court  to  the  contrary.  Under  these  circumstances,  white  the 
iction  of  Wilbur  cannot  be  justilied  under  this  statute,  yet  no  judgment  by 
way  of  punishment  can  be  permitted  to  be  given ;  but  the  mmt  that  the  court 
>ught  to  do,  as  was  actually  done  by  the  special  term,  is  to  restore  the  parties, 
iu  far  as  it  can.  to  the  condition  in  which  they  were  at  t^e  time  of  the  recov- 
}ry  uf  the  judgment  by  Wilbur.  Since  the  sale  under  that  judgment,  Wil- 
jur,  either  in  his  own  behalf  or  in  belialf  of  the  persons  for  whom  he  was 
ictlng.  has  paid  off  entirely  the  mortgage  to  the  amount  of  tSSOtOOO,  which 
was  a  first  lien  upon  the  whole  of  the  real  estate  of  tlie  iron  comiAny,  benldea 
naking  other  large  payments  for  outstanding  indebtedness,  and  for  carrying 
>ii  the  business  of  the  concern.  The  lien  (rf  the  plaintiffs*  judgment  was 
'rom  the  beginning  soboi^inate  to  the  lien  of  this  first  moi  tgage.  It  would* 
iierefoie,  be  unjuai  and  inequitable  to  permit  each  Judgment  to  come  in  at 
Jie  present  Uroe.  and  be  declared  a  lien  prior  to  suon  moitgage.  Hence  tt  Is 
.hat  tlie  court  seems  to  have  performed  its  wliole  duty,  under  the  statute,  in 
*estoring  the  lien  of  the  208»U00-dollar  mortgage  which  had  been  Innocently, 
bough  Toluntarily.  paid  by  Wilbur,  and  permitting  the  lien  the  plaintlfb' 
udgment  to  remain  exactly  as  tliough  there  had  been  no  sale  under  the  Wii- 
>ur  judgment.  This  certainly  la  all  that  the  phdntiffa  ought  to  demand. 
Should  fartiwr  relief  be  granted  to  them,  and  their  judgment  be  declared  bu- 
jerior  to  the  lien  of  the  first  mortg^fe,  a  punishment  would  be  visited  upon 
;lie  parties  who  carried  on  this  enterprise,  which  the  facta  of  the  case  would 
lot  justify.  But  it  is  contended  by  the  learned  counsel  fbr  the  plaintiffs  that 
.he  defendant  Wilbur  ought  to  be  charged  with  certain  machinery  belonging 
A>  the  iron  company  which  was  taken  from  the  plant  and  sold  by  bim. 
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unoonUng,  In  all,  to  aboat  •12.000.  ABSuming  that  the  property  thus  ta 
and  8oM  was  covered  by  the  mortgage,  yet  no  allowance  therefore  can  be 
hy  the  platntifls  npon  this  app«il,  for  various  reasons,— one  of  which  is 
there  waa  no  request  to  the  trial  jadge  to  find  that  such  property  was  cot 
by  the  mortgage,  or  that  the  security  of  such  mortgage  was  impaired  by  i 
sale.  Furthermore,  it  Is  shown,  that  Wilbur  had  paid  out  since  the  lat 
of  March,  1882,  In  behtdf  of  the  estate  of  Asa  Packer  and  for  Pardee,  oi 
count  of  the  real  estute,  the  sum  of  •98.116.61.  and  bad  reeefved  only 
sum  of  •53.782.28,  leaving  the  sum  of  •34,834.23  of  expenditures.  In  ei 
of  receipts,  on  account  of  the  real  estate.  This  does  not  include  the  am 
•38,060.26*  being  for  current  expenses.  Insurance,  and  taxes,  which  alonf 
learned  judge  at  the  special  term  cuuU  liaTe  bad  in  mind  In  making  U» 
mark,  in  his  opinion,  that  it  might  be  assumed  that  the  value  of  the  ns 
the  premises  was  equal  to  the  taxes  and  insurance.  The  Jadgmeot  appc 
txom  should  be  afflrmed.  All  ooocar. 


(Aipreme  dmrt,  General  Term,  MifOi  Department.  October  tt,  UOOO 


Wnxe— SxBccnoB— SievAirniB  at  Eire. 

A  will  wu  written  on  a  haU-«haet  of  paper  at  the  bottom  of  whloh  wero  iw^ 
forme  for  the  slgnataf  and  attestation.  Fart  of  the  will  was  written  on  tbe 
page  of  the  paper,  and  at  the  and  of  snob  part  were  the  words,  **Carried  to  ba 
the  wUl, "  in  parentheeia.  On  the  bade  or  lecond  page  of  the  paper  In  parent 
WBB  the  wora'*ContinDed,*'Bfterwh!chanotIurpartof  the  will  waa  written.  A 
end  of  this  part  were  the  words,  "SIfDstureon  taoe  of  the  wUl.*  At  the  be 
of  the  first  page  of  the  paper  were  the  olauae  ^>pointing  tiie  ezeoator,  the  a 
tare,  and  the  attestation.  Held  a  aufDoient  oompUanoe  with  Bev.  St.  If.  T, 
Ed.)  p.  2H7, 1 40,  providing  that  a  wlU  "shaU  beinbscribed  bv  the  testator  ■ 
end  ^  the  will, •'and  that  the  attesting  wttBflsses  ahaU  eaA^algn  Us  nm 
witneaa  at  the  end  of  the  wUL  " 

Appeal  bom  surrogate's  court.  Wyoming  eounfy. 
Proceedings  for  the  probate  of  the  will  of  James  Oonway,  deceased.  T 
was  a  decree  admitting  the  will  to  probate,  and  the  contestants  an»eal. 
Argued  before  Dwiqht.  P.  J.,  and  Maooxbbb  and  GOBLBTT,  JJ. 
Jf .  B.  a  B,  M.  BarUetU  for  appellants,  ff.  VF.  Bott^fitrO,  Jr.^  for  nap 


COBLETT,  J.  James  Oon  way,  who  resided  in  Wyoming  oounty,  died  on 
8d  day  of  April,  1889,  leaving  a  widow  and  six  children,  all  of  full  age.  T 
of  the  children  contested  the  wtli  upon  the  ground  that  It  was  not  juo[ 
executed.  It  came  on  for  a  bearing  in  Warsaw  on  the  8th  of  July,  IB^, 
fore  the  aurrogate,  Hon.  Btboh  Hbalt.  After  hearing  the  evidauae, 
surrogate  made  the  foUowing  findings: 

"That  on  the  14th  day  of  April.  1886.  James  Conway.  Sr.,  being  a  reai 
of  the  town  of  Genesee  Fulls,  In  the  county  of  Wyoming,  and  state  of  ] 
York,  at  said  town,  made  and  subscribed  at  the  end  thereof  his  last  will 
testament  in  writing;  that  said  subscription  was  made  by  the  said  Jaaiea  < 
way,  the  testator,  in  the  presence  of  two  attesting  witnesses,  each  of  w 
signed  his  name  at  the  end  of  said  will,  at  the  request  of  the  said  testator ; 
the  said  testator,  at  the  time  of  making  such  subscription,  declared  the  Ini 
ment  so  stibscribed  by  him  to  be  his  last  will  and  testament;  that  the  aaid 
nesses  to  said  will  wrote  oi^lte  to  their  names  their  respectire  placi 
residence;  that  It  appears  from  the  prooft  of  said  will  taken  that  aach 
was  dniy  executed,  (although  in  the  form  and  manner  hereinafter  stated;) 
that  the  testator  at  the  time  of  executing  the  same  nnderstood  its  oont« 
and  was  of  sound  mind  and  memory,  and  upwards  of  twenty*one  year 
age,  and  was  in  all  respects  competent  to  devise  real  eststte.  and  not  lu 
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%ny  nstralnt.  At  Uid  time  tiie  testatw  so  sobflcrilMd  uld  will,  and  when 
?ach  of  Mid  attefltiog  witoones  so  algned  his  name  at  the  end  of  the  will,  at 
ihe  requnt  of  said  teatator.  and  at  tbe  time  said  testator  so  deelated  said  in- 
itrument  to  be  lila  last  will  and  testament  as  aforesaid,  ami  Jnst  before  said 
testator  subscribed  said  will  as  aforesaid,  the  said  will  was  read  o?«r  to  said 
:eitat«,  and  the  testator  belleTed  the  tame  read  and  was  subatantlalljr  as 
rollowB:   And  ssid  will  was  and  is,  in  snbstamw.  ss  follows,  viz. : 

"'The  last  will  and  testament  of  Jamea  Oonway,  Sr.,  of  the  town  of  Gen- 
saee  Falls,  county  of  Wyoming,  and  state  of  STew  York.  I.  James  Ckmwaj, 
iware  of  the  uncertainty  oC  Ufe*  do  make,  ordiUn,  publish,  and  declare  this 
my  last  wiU  and  testament  In  tbe  msnner  and  form  foUowing,  that  ts  to  s^: 
A.fter  tbe  payment  of  my  funeral  charges,  the  expenses  of  adminlatering  my 
sstate,  and  my  lawful  debts,  I  give,  devise,  and  bequeath  my  property  as 
follows:  Firtt.  I  will  and  bequeath  to  my  wife,  Elizabeth  Conway,  all  my 
real  and  personal  proper^  during  ber  natural  life,  and  at  her  deatti  to  be 
livided  as  follows,  viz:  To  Jeremiah  Conway,  as  the  first  heir,  all  that  prop- 
erty east  of  tbe  Erie  B.  way  formerly  known  as  the  "King  Property, "  oon- 
^uolng  45  acres,  known  as  tbe  "Homestead."  (2)  To  Patrick  Conway,  all 
:luit  tract  or  parcel  of  land  bounded  as  follows,  viz. :  On  the  east  by  Brie  R. 
wsy;  on  west  by  public  lilghway;  on  the  north,  Henry  Bfgelow  property  and 
Andrew  Davla  property;  on  south  by  W.  P.  Letcbwortb  property, — In  all,  28 
lores,  more  or  less.  (S)  To  James  Conway,  Jr.,  the  flrst  homestead,  contain- 
ng  27  acres,  more  or  leas.  [Carried  to  back  of  wiU.^  [Continued.]  Mora* 
)ver,  all  my  personal  property  to  be  divided  equally  in  Uiree  sharesoetweea 
lie  sons  Jeremiah,  Patrick,  and  James,  share  and  share  alike.  The  wheat  on 
Patrick's  gronnd  to  be  divided  in  three  equal  shares  between  tbem.  More- 
>ver,  the  timber  on  the  property  belonging  to  my  son  Jeremiah  to  be  divided 
iito  three  equal  shares.  To  my  daughter  Bridget  Dundon,  now  of  Dale, 
kVyoming  Co..  K.  Y..  I  bequeath  tbe  sum  of  twenty  dollars,  (820.)  To  my 
laughter  Gntoerine  Kennedy,  now  of  Warsaw,  Wyoming  Co.,  K.  Y.,  the  sum 
>f  four  hundred  dollars,  ($400.)  The  above  amounts  to  be  paid  by  my  three 
ions  in  equal  shares  each.  Also  I  provide  that  the  said  amount,  four  hon* 
ired  and  twenty  dollars,  be  paid  to  the  above  named  parties  eighteen  months 
tfter  the  death  of  myself  and  wife.  [Signi^ure  on  face  of  the  will.]  Like- 
wise I  make,  oonstitute,  and  appoint  Danid  L.  Toland  to  be  executor  oi  my 
HSt  will  and  testament,  hereby  rev<dLing  all  former  wills  by  me  made.  In 
«8timony  whereof  1  have  hereunto  aubecrlbed  my  name  and  affixed  my  seal 
he  14th  day  of  April,  In  the  year  of  our  Lord  one  thousand  eight  hundred 
ind  eighty  6.   Jambs  Gohwat.   [l.  b.]  * 

"'The above  instrument  was  subscribed  by  the  said  James  Conway  in  onr 
>resence,  and  ncknowledged  by  him  to  each  of  us,  and  he  at  the  same  time 
leclared  tbe  above  instrument  so  suljscribed  to  be  his  last  wlU  and  testament; 
ind  we,  at  his  request,  have  signed  our  names  as  witnesses  hereto,  in  bis 
>resence.  and  in  the  preeence  of  each  other,  and  written  opposite  our  names 
»ur  respective  places  of  residence.  Daiujsl  L.  Toland,  Purtageville,  N.  Y., 
rVyoming  Co.,  N.  Y.   Johm  H.  Cakboij..  town  Genesee  Wyoming, 

!^.  y.' 

"In  addition  to  tbe  foregoing,  I  find  tbe  following  facts,  viz.:  That  said 
vill  was  and  is  written  upon  one-half  sheet  of  paper  of  the  ordinary  size  of 
egal  cap  paper;  that  all  of  said  will,  from  the  beginning  of  it  down  to,  and 
ncluding,  these  words  in  brackets,  viz.,  ■  [Carried  to  back  of  will,]  *  where 
hey  occur  in  said  will,  as  hereinbefore  set  forth,  was  written  on  and  is  upon 
he  first  or  front  page  and  side  of  said  half-sheet  of  paper;  that  the  word 
Continued,*  immediately  following  in  said  wilt  these  words,  in  brackets,  *  [Car- 
led  to  back  of  will,]  *  where  they  occur  in  said  will,  as  bereitilwfore  set  forth, 
lown  to  and  including  these  words  in  quotation  marks,  In  said  will,  viz., 
Signataie  on  face  oi  ue  will,*  is  written  on  and  la  upon  tbe  bade  aldfl  and 
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second  page  of  said  half-sheet  of  paper;  that  all  the  rest,  resldae,  and  remai 
der  of  said  will,  includint;  the  appointment  of  ttie  executor,  tbe  signature 
tba  witnesses,  the  attestation  clause  signed  by  tbe  witnesaea,  and  the  sign 
tures  of  the  wltnessea,  is  written,  and  is  immediately  after  theae  words.  *  Si 
nature  on  face  of  tbe  will.*  and  was  written  on,  and  is  upon  the  Srst  page  c 
said  half -sheet  of  paper,  and  is  on  the  front  side  of  said  half-sheet ;  that  after  t 
testator  executed  and  subseribed  said  will,  and  after  the  witnesses  signed  sa 
will,  and  the  testator  published  and  declared  it  as  aforesaid,  tbe  teetator  die 
From  the  foregoing,  1  find  that  tbe  said  will  was  duly  executed  in  all  res  pec 
so  as  to  pass  rfal  and  personal  property,  and  that  the  same  is  duly  proved,  ai 
entitled  to  be  admitted  to  probate  as  a  will  valid  to  pass  real  and  person 
property." 

Ttjere  is  no  substantial  controversy  as  to  the  findings  being  warranted  I 
the  proofs.  The  appellant's  contention  is  that  the  will  was  not  subscribi 
at  the  end  thereof.  Section  4U,  art  3,  c  6,  p.  2547,  Kev.  St.  (8th  Ed.)  pr 
Tides:  "First.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  wl 
<r  •  *  JTourth,  There  shall  be  at  least  two  attesting  witnessee,  each 
whom  shall  sign  his  name  as  a  witness  ut  the  end  of  tbe  will."  The  learn 
counsel  for  the  appellant  cites,  in  support  of  his  position.  Inn  Hewitt.  91 1 
Y.  261.  The  judge  delivering  tbe  opinion  says,  at  page  264:  "Here  ibe  ai 
natures  of  the  witnesaea  were  followed  by  an  important  provision  of  tbe  w 
dispuBing  of  property  to  his  brother.  They  are  not  written  at  the  end  of  tl 
will,  but  maniffStly  near  the  middle  thereof,  and  hence,  plainly  from  an  ! 
speetlon  of  the  will,  the  statute  was  nut  complied  with."  He  also  cites  i 
re  u'Neilt  91  K.  Y.  516,  where  the  instrument  was  manifestly  not  signed 
tbe  end  of  the  will.  An  inspection  of  the  will,  a  copy  of  which  aceompani 
tbe  appeal  papers,  shows  that  It  was  written  on  both  sides  of  a  half-she 
blank.  The  form  of  tbe  blank  iissumea  there  was  ruom  on  the  0rst  page 
write  the  whole  will,  for  printed  forms  for  tbe  signatures  and  attestation  a 
pear  at  tbe  foot  of  tbe  (tage,  and  the  otlier  side  of  the  lialf-shetrt,  before  writt 
upon,  was  entirely  blank.  There  is  a  clause  at  the  end  of  the  written  matt 
on  tbe  first  page  stating  in  brackets,  "[Carried  to  back  of  the  will.]"  On  t 
back  of  the  will  the  word  "Continued"  appeared,  after  which  all  of  the  balan 
of  the  disposing  part  of  the  will  was  written.  Then  comes  the  signature  ai 
attestation.  It  la  obvious  that  tbe  writing  on  tbe  back  part  of  the  hatf-ahe 
was  because  of  want  of  room  on  the  first  side,  and  a  mere  continuance,  ai 
the  person  drafting  tbe  will  takes  pains  in  substance  so  to  state.  The  sign 
ture  and  attestation  clause  are  where  they  would  and  ought  to  have  been 
there  had  been  room  enough  to  write  the  will  on  the  first  aide,  where 
the  will  on  its  face  shows  that  the  writing  was  continued  on  the  other  hal 
then  subscribed  and  witnessed.  No  reason  is  seen  why  this  is  not  a  aignii 
and  subscribing  at  the  end  of  tbe  will.  The  findings  of  the  learned  sum^ 
are  clearly  warranted  by  the  testimony.  A  substantial  compliance  is  all  tl 
statute  requires.  Jackson  v.  Jaekaon,  39  N.  Y.  153;  Totm^  v.  ffaltt  4  2 
Y.  140:  Hitchcock  v.  Thompson,  6  Hun,  279;  Kelly's  Case,  67  N.  Y.  41 
There  are  numerous  other  cases  to  the  same  effect.  The  anthoritiea  cited  I 
the  learned  counsel  for  the  appellant  do  not  conflict  with  the  above  cass 
Tbe  conclusion  of  the  lurrogate  was  sight,  and  the  deorae  mnst  be  aflkima 

All  concur. 
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(AfpTBiM  Court.  Otnmral  Termt  FlirH  Depaitnunt.  Ocstober  94,  UBOi) 

■quiTT— L&OHB*— ABAmwmmiT. 

In  18SB,  an  agreement  to  pnrohue,  improre,  and  sell  lands  was  entered  Into  1)j 
aereral  persons,  each  of  them  to  oontrfbate  a  proporUonate  share  of  the  mone7 
required,  as  called  for  by  three  of  them  who  took  title  to  the  land  and  managed  the 
property,  profits  to  be  divided  In  the  same  proportion.  A  large  loss  was  Inoarred: 
and  about  1869  or  1870,  the  lands  were  conveyed  to  one  of  the  associates,  defendant 
B.,  solely,  who  was  to  hold  the  Utle  in  trust  for  the  benefit  of  all.  He  sold  portions 
of  the  lud  and  reoeived  the  proceeds.  In  1869,  after  a  settlement  by  arbitration 
of  diflerenoes  between  one  of  the  associates,  J.  N.,  and  his  brother,  F.  N.,  arising 
oat  of  a  partnership  which  had  existed  between  them,  they  made  a  written  agree- 
ment declaring  that  "all  the  interest  which  the  said  J.  may  hold  in  real  estate 
*  *  *  Is  hflld  to  him  for  the  cQual  benefit  of  each  of  the  undersigned,  subject  to 
Um  oondltlona  ana  prorlalons  ox  any  agreement  which  said  J.  may  hare  nude  or 
■hall  hereafter  make  with  others,  as  joint  owners,  and  all  paymenU  and  asaeaa- 
ments  made  and  to  be  made  shall  be  eqnally  borne  by  us.  Individually,  share  and 
share  alike. "  This  agreement  was  not  communicated  to  the  other  associates ;  and 
■ooounte  of  receipts  and  disbursements  were  rendered,  once  a  year,  by  B.  to  J.  JS. 
Neither  J.  N.  nor  F.  If.  contrlbnted  aovthing  to  the  expenses  of  the  enterprise,  after 
the  agreement  between  them.  J.  N.  oecame  bankrupt  in  1878,  aod,  in  the  sched- 
ules filed  by  him,  made  no  claim  to  an  Interest  in  the  lands;  and  he  testified  that 
this  omission  was  because  he  did  not  regard  his  Intereet  as  of  any  value.  There 
was  proof  of  det^ratlons  by  F.  N.  discIaJming  any  Interest  In  the  enterprise,  and 
■tatiu  that  he  regarded  it  as  a  losing  Investment.  F.  N.  died,  intestate,  in  1878. 
In  1883,  Bproflt  having  then  resulted  from  the  enterprise,  the  administrator  and 
heirs  of  F.  N .  brought  suit  for  an  aoconnting  by  B.  Uie  proceeds  of  the  lands 
sold,  and  for  the  conveyance  of  M  mnoh  aa  they  might  be  «ititled  to  of  the  lands 
remaiaitiA  aiM<^  Held,  that  time  had  been  a  complete  abandonment  of  their 
Interest  u  tlie  ttnterpriais,  and  equity  would  not  allow  them  to  maintain  aooh  a 
oh^m.  Dahiblb,  J.,  dlsaenttng. 

Appeal  from  jodgment  on  report  of  referee*  and  motion  for  a  new  trial 
Action  by  Hannui  Nirdllnger  and  others,  administrator  and  heirs  of  Fred- 
sriclE  Nirdllnger,  deceased,  against  Isaac  Bemhetmer  and  others,  for  an  ao* 
sounling  of  the  proceeds  ot  lands  sold  by  said  defendant  Bernfaeimer,  and  for 
I  conveyance  of  a  portion  of  other  lands,  the  title  to  which  was  alleged  to 
tiavt>  been  held  by  hlm»  for  plaintiffs  and  others  made  defendants  in  the  ao- 
Aon.  An  interlocntwy  judgment  for  plHintifito  was  entered  on  the  report  of 
%  referee,  and  defendant  Bernfaeimer  appeals  therefrom,  and  also  moves  for  a 
lew  trial. 

Argued  before  Yam  Bbuht,  P.  J.,  and  Bbadt  and  Danxbls.  JJ. 
CharUt  P.  My  and  Qeorgt  S,  Teaman,  Ua  appellant.  Jama  W.  Haton, 
Gor  respondents, 

Dahxhu,  J.  The  action  was  twought  to  aeoore  an  accounting  ooncemlng 
leallngs  in  real  eatate  located  in  the  state  of  Minnesota.  In  or  abont  the 
rear  1855  seven  diflannt  persons  entered  into  an  agreement,  or  understand- 
ng.  tax  the  purchase.  Improvement,,  and  sale  of  the  lands,  at  thefr  Joint  ex- 
Mnse,  and  fw  their  IndiTldual  [woflt  and  advantage.  The  moneys  used  to 
obtain  the  title  to  the  lands  were  omtribnted  to  the  extent  of  one-third 
;he  defendant  Bernfaeimer  and  two  other  p«w>ns  en^iged  In  business  with 
ilm,  as  partners,  and  to  tfae  extent  of  one4hlTd  by  the  Uiree  members  of  the 
Inn  of  Amtdd,  Nosbaum  A  Ktrdllnger,  and  the  other  third  was  contributed 
yy  Majm  Arnold.  The  moneys  contributed  to  the  enterprise  by  Arnold, 
ffnsbaum  &  mrdlinger  seem  to  have  been  intended  more  espeoiiUly  for  tbe 
Mneflt  of  Jacob  Nirdllnger  tfae  Uiixd  member  of  this  0nn,  and  his  contribu- 
tions are  stated  hy  himself.  In  bis  evidence  aa  a  witness,  to  have  amounted  to 
ibe  sum  of  about  tSStOOO.  The  moneys  were  invested  in  the  lands,  and  for 
■be  improvement  at  a  portion  of  the  property,  and  the  improvement  con- 
iated  in  the  Iraildlng  of  a  vtlli^  which  was  afterwards  destooyed  by  fire, 
kad  a  la^  loss  in  this  manner  encountered  by  the  assodatea.  The  title  to 
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the  land  was  first  taken  in  the  name  of  three  of  the  associates,  and  the 
vested  in  two  of  them,  and.  finally,  about  the  yeiir  1869  or  1870»  It  was  coi 
veyed  aolety  to  the  defendant  Bernheimer.  When  the  title  was  obtained  nn 
Tested  in  three  of  the  associates,  as  well  as  when  It  became  vested  in  two  t 
them,  agreements  were  entered  into  declaring  that  tlie  title  was  held  In  tru; 
for  the  beneht  of  these  associates,  each  one  of  six  being  entitled  to  one-nint 
of  a  part  of  the  land,  and  to  one-seventh  of  tbe  residue,  and  it  was  conveve 
in  severalty  to  the  defendant  Bernheimer  after  these  Instruments  bad  bir 
executed,  declaring  the  title  as  it  was  vested  to  be  in  trust  for  the  benefit  i 
these  different  individuals  and  Mayor  Arnold.  Thedefendant  has.  from  tia 
to  time,  sold  portions  of  the  land  and  received  tbe  proceeds  thereof,  but!i  i 
money  and  securities.  Prior  to  tbe  making  of  the  agreement  for  the  pu 
chase,  improvement,  and  sale  of  tbe  property,  Fredericlc  Nlrdlinger  and  Jaec 
Kirdlinger  had  been  engaged  In  business;  and,  when  the  firm  of  Arnold, 
baum  &  Nirdlinger  was  formed,  the  stock  of  the  preceding  firm  became 
part  of  the  property  of  this  succeeding  firm.  And  on  the  17th  of  Januar; 
1859,  an  arbitration  took  place  by  which  the  differences  between  Jacob  an 
Frederick  Nirdlinger  were  settled,  and  certain  amounts  were  found  to  be  di 
to  Frederick  from  Jacob.  After  that,  and  on  the  same  dajt  tluM  two  pe 
sons  entered  into  the  following  agreement: 

"Know  all  men  by  these  presents,  that  we,  the  undersigned,  Frederick  ar 
Jacob  Nirdlinger,  do  hereby  agree  that  all  the  interest  wblcb  tbe  said  Jar( 
may  hold  in  real  estate,  in  Minnesota,  is  held  by  him  for  the  equal  benetit  i 
each  of  the  undersigned,  subject  to  the  conditions  and  provisions  of  anyagre 
ment  which  said  Jacob  may  have  made  or  shall  hereafter  make  with  others  : 
joint  owners,  and  all  payments  and  assessments  made  and  to  t)e  made  shall  I 
equally  borne  by  us  individually,  share  and  share  alike.  In  witness  where< 
we  have  hereunto  set  our  hands  and  seals  Uils  17tb  day  of  January,  A.  J 


"Witnesses  present: 
"Jacob  Wile. 
"Andrew  J.  Miller. 

This  instrument  was  not  under  seal,  bnfc.  In  all  other  respects,  precisely  i 
ft  now  appears.  Frederick  Nirdlinger  died  on  or  about  tbe4Ui  of  Augus 
1873,  leaving  tbe  plaintitT  Hannah  Nirdlinger,  his  widow,  and  othw  plal: 
tiffs,  bis  children  and  heirs  at  law.  And  they.on  the  22d  of  November,  lUS 
brought  this  action  for  an  aonnnting  concerning  this  propraty,  the  sali 
thereof  made,  and  the  moneys  and  securities  realiz^  by  the  defftnduit  Ben 
heimer  and  the  conveyance  to  them  of  so  much  of  the  nnaold  real  estate  i 
they  shoald  be  entitled  to  receive.  Both  the  defendant  Bernheimer  and  Jac( 
Ni^inger  Interposed  answers,  putting  In  Issue  Uie  right  of  the  plaintiffs 
maintain  the  aeUon;  but,  upon  the  trial  before  the  rtferee*  they  were  oonsi 
ered  to  be  entitled  to  an  accounting,  and  a  judgment  to  that  efleofe  was  d 
reeted  bj  his  report.  Id  the  <Iecislun  made  by  mm  tha  rb^btB  d  Jmoab  Nir 
linger,  as  well  as  those  of  the  defendant  Bernheimer  Mm  bean  oareful 
gowned  and  protected,  and  the  plaintlflTs  have  been  held  to  be  «ititM  to  i 
more  than  one>IiBlf  the  Interest  of  Jacob  Nirdlinger,  after  tbe  pavnmit  nai 
to  him  of  one-half  the  amounts  which  he  has  advanced.  JaMo  NinUln^ 
died  during  the  pendency  of  the  action,  and  no  appeal  has  been  taken  in  fa 
behalf,  or  that  of  the  parties  succeeding  to  his  interest.  But  tbe  dnlenda: 
Bernheimer  has  not  only  appealed  from  tlie  judgment,  but,  in  addlUoa 
that,  served  a  notice  of  motion  for  a  new  trial,  on  the  excepU(ma  taken  to  t1 
report  of  tiie  referee,  and  tbe  judgment  directing  an  aeeonntingeiktwed  thei 
upon. 

No  objeoUott  liaa  been  taken  to  the  legal  validity  of  tbe  Instramentexeeut 
V>  Frederick  and  Jacob  Nirdlinger,  neither  does  it  appewr  to  be  Uatato  to  m 
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sabstantial  objection  as  an  af^reemeiit  between  these  parties;  for  it  was 
proved  upon  the  trial  b;^  the  Revised  Statutes  of  the  state  of  Minaesota  that 
the  legislature  thei-e  had  provided  and  enacted  on  the  subject  of  the  convey- 
HDce  and  creation  of  interests  in  lands  that  (section  6)  **no  estate  or  interest 
in  lands,  other  than  leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or 
power  over  or  concerning  lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered,  or  declared,  unless  by  act  or 
operation  of  law,  or  by  deed  or  conveyance  in  writing,  subscribed  by  the  par- 
ties  creating,  granting,  assigning,  surrendering,  or  declaring  the  same,  or 
by  their  lawful  agent  thereunto  authorized  by  writing."    And  this  was 
qualified  by  another  section,  brouglit  to  tlie  altentlcm  of  the  court  on  the  argu- 
ment, declaring  that  (section  SO)  "the  term  <  conveyance,'  as  used  in  this 
chapter,  shall  be  constrned  to  embrace  every  instrument  in  writing  by  which 
any  estate,  or  interest  in  real  estate,  is  created,  aliened,  mortgaged,  or  as- 
signed, or  by  which  the  title  to  any  real  estate  may  be  affected  in  law  or 
equity,  except  wills,  leases  for  a  term  not  exceeding  three  years,  and  executory 
contracts  for  the  sale  or  pnrchase  of  lands."   Kev.  St.  Minn.  1866,  pp.  33^ 
335.  §§  10,  22,  are  in  ail  respects  similar  to  the  provisions  relating  to  the 
same  subject,  and  now  contained  in  the  Revised  Statutes  of  this  state,  (S  Rev. 
ist.,  6tb  £:d.,  p.  141.  §g  6,  7;)  and  under  the  provisions,  an  instrument  of  thft 
nature  of  that  executed  between  these  two  persons  has  been  held  to  be  valid 
and  legally  operative,  {Cook  y.  Barr,  44  N.  Y.  156.)  and  the  same  effect  has- 
been  given  to  such  instruments  in  the  state  of  Minnesota,  {ItandeUl  v.  Con- 
stans,  S3  Minn.  329,  838,  334.  23  N.  W.  Rep.  580.)   But  it  was  proven  upon 
the  trial  that  neither  of  these  persons  had  contributed  anything  towards  thO' 
expenses  of  caring  for  the  lands  after  the  time  when  this  agreement  had  been, 
entered  into;  and  it  was  also  proved  that,  in  1878,  Jacob  Nirdlinger  became 
bankrupt,  and  that  schedules  were  filed  by  faim,  in  bankruptcy,  containing  no 
statement  of  any  interest  whatever  claimed  by  him  In  the  Minnesota  lands, 
or  their  proceeds;  and  tbat  omission  was  explained  by  blm  upon  the  trial  to 
have  risen  out  of  the  fact  that  he  did  not  rc^i;ard  his  interest  In  the  lands  as 
of  any  value.   But  neither  this  omission  nor  ttie  opinion  expressed  by  him 
concerning  the  lands  bad  the  effect  of  diveeting  him  of  the  interest  he  was 
entitled  to  claim  in  this  property;  for  his  share  as  a  matter  of  fact,  subject  to 
bis  obligation  to  maintain  bis  contributions  towards  the  expenses,  had  be- 
come Tested  in  him  under  the  acquisition  of  the  title,  and  the  agreements 
exeen^  by  the  associates,  declaratory  of  the  trusts  for  which  the  property 
was  beid  by  the  persons  having  tbe  legal  title;  and,  having  become  in  tiuA 
manner  vested  in  him,  it  could  not  be  dlrested  by  the  expression  of  an  opinioD 
tbat  his  interest  was  valueless,  or  its  omission  from  his  schedules  in  bank- 
ruptay.   This  principle  was  consideied  in  Clarke  t.  Mart,  6  H.  L.  Oas.  633. 
where  it  was  stated  to  be  the  law  tbat,  where  there  Is  a  vested  right  or 
interest  in  property,  the  party  in  whom  It  is  vested  cannot  waive  or  alwndon  - 
it  except     acts  equivalent  to  an  agreement,  or  it  may  be  added  amounting 
to  an  estoppel.   Id.  656.  And  such  is  the  language  of  the  statate  affecting 
this  case.   The  oases,  however,  of  MoImtv      Rtpl«p,  2  Macn.  &  O.  274; 
Prendergatt  v.  Trtrton,  1  Tonng  A  0.  Gb.  98,  13  Law  J.  Ch.  268,  and 
other  anthorlttes,  have  been  relied  upon  by  the  counsel  presenting  the  ap- 
peal as  sustaining  tbe  position  tbat  Jacob  Nirdlinger  lost  bis  Interest  in 
this  property  by  an  abandonment  of  it  And  these  eases  hold,  in  reference  to 
mining  entni)rlses,  and  other  hazardous  adventures*  wtiere  one  of  tbe  associ- 
ates refused  to  contribute  his  share  of  the  expenses,  or  to  pay  assessments  ' 
r^ularly  made  i^^nst  his  share  to  meet  ttie  neoesssry  expenses  of  tbe  ad- 
Tontare,  that  be  eoald  not  afterwards  maintain  an  action  to  establish  his 
rig-ht  to  participate  In  the  profita,  when,  throng  the  exertions  of  the  other 
parties,  it  proved  to  be  sneeesstol.  But  the  present  is  not  a  case  ai  this  de- 
scription, for  the  reason  that  the  evidence  has  not  estabUshed  the  fwA  tbat 
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Jacob  NirdUnger  at  any  time  mide  default  in  meeting  paymeata  requtm 
from  him  to  maintain  the  necessary  expenses  of  keeping  or  Improving  thes< 
lands.  Upon  no  occasion  does  it  appear  by  the  proof  that  he  was  requires 
to  make  any  further  or  additional  contributions  beyond  those  which  had  beer 
obtained  from  him.  But,  at  all  times,  he  was  regarded  by  the  defendani 
Bernheimer  asaperson  who  continued  to  be  interested  In  this  property.  Thi: 
is  apparent  from  tbe  testimony  of  Mr.  Bernheimer  himself,  and  also  from  tht 
statement  added  to  bia  answer,  that  he  once  erery  year  made  and  rendered  ai 
account  to  Jacob  Nirdlinger,  and  the  other  two  members  of  bis  Arm,  of  tht 
receipts  and  disbursements  touching  the  matters  alleged  in  the  complaint 
And  that  Jacob  Niidlinger  himself  did  not  accept  thu  theoiy  of  abandon' 
ment  Is  entirely  clear  from  the  conversations  related  to  have  taken  place  witt 
him  1^  tiie  witnesses  whose  eridenoe  was  ginn  on  behalf  of  the  plaintiffi 
upon  the  trial;  and  also  by  the  letters  which  Jacob  NIrdlinger  hlmaelf  wrote 
to  the  defendant  Bernheimer  In  ITovember.  1882.  As  a  matter  of  fact, 
thererore,  there  is  an  essential  difference  in  the  circumstances  ot  this  ciisc 
from  those  which  have  been  relied  upon  as  sustaining  this  principle  ol 
abandonment.  The  principle  itself  appears  to  be  well  founded,  bat  il  has  nc 
application  to  the  facts  of  this  case,  inasmuch  as  no  intention  to  abandon  hia 
interest  has  been  legally  manifested  at  any  time  by  Jacob  Nirdlinger,  and  h€ 
has  not  been  put  in  default  by^  any  neglect  or  refusal  to  bear  his  snare  of  nec- 
essary expenditures  for  the  preservation  of  this  property.  That  has  been 
ahown  by  tlie  defendant  Bernheimer  himself,  who  charged  upon  his  bouks.  aa 
•  part  of  the  accounts  rekiting  to  the  management  of  this  property,  the  ex- 
penses he  had  paid;  and,  for  those  contributions,  to  the  extent  to  which  they 
may  be  cliargeabte  against  either  of  the  other  parties,  he  is  entitled  to  be  in- 
demnified upon  the  aooountiog  which  has  been  direct.  And  both  Uie  ^'is- 
lon  of  the  referee,  and  the  judgment  entered  uptm.  it,  have  provided  him 
with  this  measure  of  protraction. 

Proof  was  also  given  upoa  the  trial  by  the  witness  Jacob  Wile  that  Fred- 
erick Nirdlinger  had  stated  to  him  that  he  was  gUd  he  never  had  invested 
any  money  in  this  enterprise,  and  that  he  never  would,  for  he  considered  it 
a  money'losing  investment.  And  bis  testimony  farther  is  to  the  effect  that 
he  drew  a  will  for  him  at  one  Ume  intended  to  make  a  disposition  of  his  proji- 
erty,  but  which  contained  no  reference  whatever  to  any  interest  in  the  Min- 
nesota land.  But  the  person  to  whom  this  statement  was  made  was  neither 
interested  In  the  land  nor  did  he  represent  either  ai  the  pnwns  who  were 
so  interested.  And  it  does  not  appear  that  thiS'Statement  was  communicated, 
with  the  intention  that  it  should  be  acted  upon  in  any  respect,  to  either  of 
the  other  persons  interested  in  this  enterprise.  For  Uiat  reason,  under  the 
principle  which  has  already  been  mentioned,  what  Frederick  bad  aaiA  in  this 
manner  did  not  divest  him  of  the  benefit  intended  to  be  secnred  to  Um  by 
the  agreement  made  between  himself  and  Jaoob  Nirdlinger,  on  the  17th  of 
January,  1859.  The  intention  of  that  agreement  was  to  give  to  FredMldk  aa 
equal  bnieflt  with  Jacob  in  his  share  in  this  land,  and  that  benefit  was  de- 
signed at  ooce  to  become  vested.  And,  from  the  time  when  the  agreement 
was  made,  the  ahare  uf  Jacob  was  afterwards  held  for  the  equal  Umeflt  of 
himself  and  of  liis  brother  Frederick.  It  is  trne  that  ttils  was  subjeot  to  all 
payments  and  assessments  made  and  to  be  made  on  account  of  this  ahare,  but 
at  no  time  was  Frederick  required  to  make  any  paymenta,  or  to  reimburse 
those  wliich  bad  been  made  by  Jacob  himself.  He  was,  on  the  eoutraiy,  at 
the  time  of  hia  decease,  a  creditor  to  a  very  coiuiderable  amount  of  hia  brother 
Jacob.  There  was,  ther^ore.  no  default  on  his  part  upon  which  a  fotfelture 
ot  his  interest  in  this  share  could  legally  be  plarad,  but  it  remained  vested  in 
him,  as  the  interest  had  been  created,  subject  to  tiie  obligation  of  d^niying 
one-half  of  the  payments  and  expenses  made  by  Jteeb,  or  for  which  he  shoul*  i 
'■ecouie  liable  on  account  of  the  share,  and  this  was  the  position  and  reUtiun 
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of  Frederick  to  the  property  at  tfae  time  of  bis  decease.    The  agreement  in 
this  respect  materially  differed  from  that  upon  which  the  cases  of  Burnett  v. 
Snjfder,  76  X.  Y.  344.  81  N.  T.  650,  were  decided,  for  there  the  agreement 
made  with  Snyder  was  that  he  should  receive  one-third  of  the  property  earned 
and  received  by  tfae  two  persona  entering  into  the  agreement  with  him,  and 
abottld  sustain  one-third  of  their  losses,  as  partners  in  a  business  with  other 
persons,  while  in  the  present  case  the  agreement  vested  Frederick  Nirdlinger 
with  an  immediate  interest  in  the  share  of  Jacob  Kirdiinger  in  this  advent- 
ure.   The  statement  was  that  he  would  hold  the  interest  lie  had  In  the  real 
estate  in  Minnesota,  for  the  equal  bene6t  of  himself  and  Frederick,  which 
secured  to  Frederick  a  direct  interest,  as  the  beneficial  holder  at  least  of  one- 
balf  of  tfae  share  to  which  Jacob  was  entitled.   The  agreement  was  for  more 
than  the  contract  upon  which  these  two  cases  have  been  decided,  for  it  was 
Dot  an  agreement  on  tfae  part  of  Jacob  to  pay  over  to  Frederick  one-half  of 
the  amount  he  might  receive,  but  an  agreement  that  he  would  bold  his  share 
for  tbe  equal  benefit  of  himself  and  Frederick;  and,  as  that  benefit  could  be 
DO  otherwise  secured,  wfaen  the  rights  devolved  upon  the  plaintiffs  in  this 
action  by  the  decease  of  Frederick,  it  authorized  them  to  maintain  this  action 
for  an  accounting  to  ascertain  the  extent,  and  recover  the  amount,  of  this 
one-half  interest  In  the  share  of  Jacob.   It  is  not  necessary  to  determine 
whether  tbe  relation  existing  between  these  associates  were  those  of  partners 
or  precisely  what  may  be  their  legal  character,  for  it  is  sufficient  for  all  the 
purposes  of  the  case  that  by  the  instruments  which  were  executed  the  land 
which  was  purchased,  improved,  and  held  was  for  tfae  benefit  of  each  of  the 
associates,  in  proportion  to  tfae  contributions  made  and  to  l>e  made  by  them 
towards  its  purchase,  improvement,  and  preservation.   When  Frederick 
Nirdlinger  died,  tbe  right  devolved  upon  bis  widow  and  beirs  and  his  next 
of  kin,  whom,  as  administratrix,  she  represents,  to  have  a  settlement  and  ad- 
justment of  this  business.    His  estate  had  become  legally  subject  to  distri- 
bution and  division,  and  that  end  could  be  secured  in  no  other  manner  than 
by  a  settlement  of  tbe  accounts  relating  to  tliis  land,  and  tfae  action,  tfaere- 
fore*  is  entitled  to  be  maintained  to  obtain  this  result.   It  has  been  objected 
that  laches  were  chargeable  against  the  plaintiffs,  forfeiting  tfaelr  right  to 
maintain  the  action;  but  as  the  share  of  Jacob  Nirdlinger  in  the  property 
was  at  no  time  forfeited  or  divested,  and  Frederick  Nirdlinger  was  not  placed 
in  default  under  tbe  agreement  made  with  him,  but  the  land  faas  been  man- 
aged, controlled,  and,  in  part,  disposed  of,  under  the  relations  which  have  already 
been  mentioned,  there  seem  to  be  no  tacts  upon  which  snob  delay  can  be 
attribnted  to  tbe  plalntifb  as  shonld,  on  that  account,  lead  to  a  dismissal  of 
tb^r  action.   Ordinarily,  as  a  principle  of  equity,  parties  have  been  required 
to  otMerre  diligence  in  the  presentment  of  their  actions  to  obtain  equitable 
relief.   Tbe  rules  which  have  been  followed  have  not  been  uniform,  by  any 
means,  but  have  been  somewhat  arbitrary,  to  say  the  least;  and  it  may  be 
doubted  whether  it  was  not  the  design  of  section  414  ot  the  Code  of  (^vil 
Prucedure  to  twminate  tbe  exercise  of  this  discrrtlon,  and  to  subject  all  ac- 
tions to  the  positive  limitations  now  preseribed  by  statute,  fbr  It  has  there 
been  provided  that  tbe  provisions  of  the  chapter  apply  and  constitute  the 
only  riilfle  of  Umltetions  applicable  to  a  civil  action,  or  special  proceeding, 
subject  to  exceptions  afterwards  mentioned  having  no  rehition  whatever  to 
this  precedent  practice.  It  is  not.  however,  necessary  to  decide  whether 
this  section  Is  to  be  attended  with  this  effect,  for  tbe  case  presents  no  such 
laches  as,  ander  the  mles  administered  by  a  court  of  equity,  would  lei^  to 
its  failure.  Bnmon  t.  County,  9S  U.  S.  157.  It  was  not  necessarj  ttiat  the 
agreement  made  between  thne  two  brothers  should  be  communicated  to  ei- 
ther one  of  the  other  assoctatei  to  render  it  effectual.   It  cmerated  substan- 
tially aa  a  deolaratlim  to  trust,  under  which  Jacob  afterwards  held  his  share 
for  tbe  joint  benefit  <tf  himself  and  Frederick,  and  that  Tested  tbe  latter  with 
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BDch  an  Intemt  as  enabled  the  pMnttffs,  after  his  decense.  to  raaintaii 
action  for  an  ncconntlng,  and  tbe  settlement  of  his  estate.  The  |Hlni 
referred  to  in  King  t.  LeighUm,  100  N.  Y.  886.  3  X.  E.  Bep.  594.  saStci 
support  this  right;  and  that  was  considered  to  be  the  law  by  this  ge 
term  when  the  complaint  was  brought  before  it  upon  the  demnmr,  ^ 
tbe  case  has  been  very  ably  and  ingeniously  presented  in  support  of  tt 
peal,  the  facts  are  such  as  to  render  the  authorities  relied  upon  inapplit 
and  the  judgmentt  as  it  appears  to  be  right,  sbonld  be  affirmed,  and  tfa< 
tion  for  a  new  trial  d«nled,  with  costs. 

Vah  Bbunt,  F.  J.  I  cannot  concur  in  the  eondaskm  reached  by  Mr. 
tice  Daniels.  I  think  that  the  evidence  shows  a  complt^te  abandonme 
ttie  enterprise  by  tbe  Nirdlingers.  and,  after  all  these  years,  equity  wl 
now  allow  his  representatlTes  to  claim  an  acoonntlng  simply  because  Ui 
teiprise  has  at  last  turned  out  to  be  ptofitabto. 

Bbadt,  J.,  concnrs. 


(Suprwna  Court,  Spectal  Tsrm,  JTmo  Totft  County.  Avgust,  1890.) 

1.  FLBASUto—RxTLT— Motion  to  Maxi  Mobb  Dbfinitb  and  Cbbtun. 

After  an  order  was  made  requiring  plaintiff  to  replj  to  certain  new  matte 
Qp  In  the  answer,  nlalnttfl,  who  waa  a  non-resident,  came  into  the  state  to  « 
witll  his  attoniey  un  regard  to  tfa«  preparation  of  the  reply.  The  reply  allege 
plalnUfl  had  no  knowledge  or  Information  as  to  many  matters  of  whion  it  wo 
presumed  he  had  personal  knowledge,  and  It  wasTerlfled  by  plainliiTa  mMu 
Held,  that  plaintiff  would  be  reqnhted  to  main  tbe  reply  more  deflnlta  and  ok 

%.  Bams— New  MArrxa  nr  Airawaa. 

Where  the  new  matter  in  aa  answer  oontiatsof  thedetaUsof  legal  ivoeai 
la  another  state,  plaintiff  cannot  be  required  to  serve  a  reply  thereto. 

Action  t>7  George  G.  Winchester  against  T.  Qnincy  Browne.  Defei 
moves  to  have  the  reply  made  more  definite  and  oertaln.  For  former  re] 
Me  4  N.  T.  Supp.  155. 6  N.  Y.  8npp.  918, 7  N.  7.  Supp.  550, 8  K.  T.  Snp 

A.  Walker  Otis,  for  plaintiff.   Abbett  ift  Fuller,  for  defendant 

Anpbbws,  J.  The  plaintiff's  attorney  has  oertidnly  shown  great  Inge 
In  seeking  to  find  a  way  to  avoid  compliance  with  the  order,  wMch  dii 
the  plaintlit  to  serve  a  reply  to  certHin  new  matters  set  ap  In  tbe  an 
Ifany  of  the  allegations  of  the  answer,  to  which  the  plaintiff  waa  requi 
serve  a  reply,  consisted  of  allegations  of  faot  which  were  presnmp 
within  the  knowledge  of  tbe  plaintiff.  It  is  charged,  and  notdenled,  ttii 
plaintiff  came  to  this  dty  from  another  state,  and  conferred  with  hia 
ney  tn  regard  to  tbe  preparation  of  the  r^ly;  that  the  attorney  then 
drew  the  reply,  which  was  served,  In  which  tbe  plaintiff  Is  made  to  i 
that  he  bas  no  knowledge  or  information  sufficient  to  form  a  bdleC  as  to 
matters  of  which  it  must  be  presumed  he  has  personal  knowledge, 
plaintiff  could  probably  not  have  verified  this  reply  without  making  hi 
liable  to  a  prosecution  for  perjury,  and  be  left  this  state  without  verify! 
and  thereupon  the  plalntifTs  attorney  himself  verified  the  reply,  and  s 
it.  It  seems  to  me  that  the  course  pursued  was  adopted  for  the  expresi 
pose  of  evading  the  order,  which  required  the  plaintiff  to  serve  a  reply, 
the  motion  for  the  order  requiring  service  of  a  reply  no  good  reason  was 
why  the  defendant  should  be  put  to  the  great  trouble  and  expense  of  pr 
allegations  In  the  answer  oonceming  which  the  plnlntift  must  have  pei 
knowledge.  The  order  was  accordingly  made,  and  the  object  of  the  orde 
not  to  require  service  of  a  reply  which  should  set  forth  how  much  the 
tiff's  attconay  did  not  know  about  certidn  matters,  but  bow  macb  tbe  ] 
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tiff  bimaolf  d!d  know  about  them.  It  maybe,  as  wu  contended  by  plaintiff's 
attorney  on  the  argument  of  this  motion,  that  the  coarse  adopted  hj  him  is 
authorized  by  the  Code,  and  that  the  defendant  is  remediless.  I  have  some 
4loubt  myself  whether  obedience  to  the  order  can  be  enforced  by  a  motion  like 
the  present  one,  to  make  the  reply  more  defluite  and  certain.  I  think,  bow- 
ever,  that  the  defendant  is  entitled  to  some  relief  in  this  malter,  and  it  would 
seem  that,  unless  he  can  have  It  through  the  present  motion,  he  cannot  obtain 
it  at  all.  I  have  concluded,  therefore,  though  with  some  hesitation,  to  grant 
the  motion  in  part,  with  $10  costs.  The  whole  of  the  motion  cannot  be 
granted,  because*  since  the  decision  of  the  motion  to  compel  the  plaintiff  to 
«erve  a  reply,  my  attention  has  been  called  to  the  case  of  Boo^d  v.  Demor- 
«ct»  7  K.  Y.  Supp.  832,  and  I  am  of  the  opinion  that  so  mach  of  my  <»rder  as 
required  the  plaintiff  to  reply  to  the  allegfUions  of  the  answer  which  set  (ortb 
the  details  of  certain  legal  proceedings  in  otberajtates  was  unauthorized.  The 

farts  €it  the  motion  whlcb  under  this  decision  must  be  denied  are  as  follows: 
D  subdivision  2,  the  fbllowlng  clause,  "and  to  the  paragraph  of  said  amended 
answer  which  describes  the  parties  to  the  proceedings;^  in  subdivision  8,  tlie 
fidlowing  cLanse,  "theaUegatlonoC  the  said  amended  answer  oontalniof  the 
destariptionctf  the  parties  and  the  proceedings  desorlbed  tharein;**  also  in  said 
aubdlviaion  8,  the  following  words,  "and  whether  the  parties  therein  are  cor- 
rectly deserlbedf  whether  the  oourtdid  take  the  proceedii^s  therein  described, 
and  whether  the  result  was  as  therein  described;"  In  aubdivision  4,  the  fol' 
lowing  words,  "that  paragraph  eight  of  such  reply  be  made  more  definite  and 
certain  in  tbesarae  particuli^  as  ^raady  prayed  for  above  in  reference  to  par- 
agraphs  six  and  etevm."  Exoept  as  abore  speoiSed,  the  motion  will  be 
planted. 


UuLLEB  V.  Boar. 
(AuHvme  Court.  Qmgral  Term^  Fint  Dgpartmtttt.  Oototwr  M,  18M) 

jrusoiiBKT  BT  "DmxnjtSvmva  Atma— Conditions. 

On  motion  to  open  a  default  talcen  against  defendant  to  the  abaenoe  of  his  atbHV 
B^,  who  was  engaged  in  the  trial  of  another  eaose  in  a  dUtemt  oourt,  it  appeared 
tbat,  after  a  po»4>onemeDt  of  Uw  trial  had  been  obtained  oaapreviooad^oD  the 
gronnd  of  iUoesa  of  said  attorney,  he  had,  on  the  same  day  sod  the  next  pn>- 
oeeded  with  the  trial  of  another  case,  and  on  the  following  day,  that  on  whfon  the 
default  was  t^en,  he  bad  engaged  in  the  trial  pending  at  the  ome  of  the  derfantt. 
HttAt  that  it  was  proper  to  reaulre,  as  oonditiona  on  opealng  the  default,  parmaai 
of  oosts  of  the  motion,  trial  fee,  term  fee,  and  disbanamanta  o<  the  tarai,  and  a 
stipnlatton  that  the  cause  be  restored  to  the  oalendar,  and  tried  when  reaoliaa  witth 
out  aslcing  a  postponement  for  any  nascm. 

Appeal  from  special  term,  Kew  Tork  coui^. 

Action  by  Caemens  UiUer  against  Carles  7.  Boat.  m»n  the  eanse  wai 
«alled  for  trial,  it  was  postponed  on  the  gronnd  of  Illness  of  defendant's  attoi^ 
ney.  It  appeured  that*  at  a  later  boor  onthe  ume  day,  he  appeared  and  an- 
swered In  anofelier  cause  ready  for  trial  la  the  el^  court  of  Hew  York,  and 
proceeded  vltb  ttie  trial  of  tbat  case  on  the  next  day ;  and  on  the  fallowing 
<ia7>  engaged  in  the  trial  of  still  another  cause  in  tin  city  court,  which  opened 
at  an  earlier  hour  than  this  court,  and  was  aUU  engaged  in  Uiat  trial  when 
this  cause  was  called,  and  his  default  was  taken.  Thb  court  permitted  the 
default  to  be  opened  on  condition  that  defendant  forthwith  pay  tflO  costs  of 
tht»  motion,  and  all  costs  of  the  action  which  had  accrued  up  to  the  time  of 
making  the  application,  and  on  the  further  oondition  tliat  defendant  stir^ 
ulate  that  the  case  be  restored  to  Uie  calendar,  and  tried  when  reached  wiw- 
out  asking  for  a  postponement  tor  any  reason.  From  so  much  of  the  ordw 
as  imposed  conditious  defendant  appeals. 

Argued  before  Yait  Bktjnt,  P.  J.,  and  Bbadt  and  DAinKLS,  JJ. 

A.  H.  Berrick,  (J.  0,  Jvlttu  Zangbela,  of  oounaet,)  for  appellant.  ffugQ 
H.  MUUr,  tot  respondent. 
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Van  Bbunt,  P.  J.  Tbere  are  dTGamBUuicOB  dteidoMd  hj  the  papers  her 
which  might  Tery  well  lend  the  oonrt  to  impose  heavy  eondiUona  to  the  gni 
Ing  of  a  faTor,  bat  we  think  that  periiape  the  terms  were  rather  severe, 
think  that  the  plaintiff  was  entitled  to  costs  of  motion,  trial  fee,  term  fee,  i 
dtsborsements  of  13ie  term,  and  to  ttie  adpulati<m  ordered.  The  tttdcr 
pealed  tnm  should  be  modified  to  this  extent,  and,  as  modified,  afflnn«>ii  wi 
oat  oosts.   All  ooncnr. 


(Supreme  Court,  Omtral  Term,  Firtt  Department  October  »4,  iStOL) 

PUADINO— AKSMDIIKMT. 

Id  ma  actioD  to  forecdose  a  lien  on  seonritles  pledged  to  plaintiffs  by  O.,  C.  &  < 
defendants,  the  answer  of  another  defendant,  set  up  that  plaintiffs  wen 
boULen  ot  audi  aaeoiltlea  in  gcmd  f^b  or  for  valQe,  and  denied  that  certain  of 
■eourltles  wUob  B.  (flaimed  were  ever  plecteed  by  O.,  C.  &  Co.  to  plaintiffe. 
that  a  motloD  for  leave  to  serve  an  amended  answer,  olaimiDg  eomties  enperia 
other  owners  of  secarlUes  indnded  in  tbe  action,  was  prt^terlj  denied,  ae  the  ] 
posed  auended  answer  did  not  show  that  enoll  other  ownen  were  befen  the  oo 
so  that  their  rights  oould  be  litigated. 

Appeal  from  special  term,  New  York  county. 

Action  byFranlc  Work  a^nst  George  Parish  Ogden  and  others  to  fored 
a  lien,  in  which  Cyrus  W.  Bexford  and  others,  holding  other  lienaon  the  sa 
property,  were  made  parties  defendant.  Said  defendant  BexfiHCd  appeals  fr 
an  order  denying  a  motion  by  him  for  leave  to  serve  an  amended  anawer. 

Argaed  before  Van  Brunt,  F.  J.,  and  Daniels,  J. 

Shepard  A  Osboiiu,  ( William  JET.  Shepard,  of  counsel,)  for  a|^la 
Marbury    FoaOt  {F.  F.  Marburj/t  ot  counsel,}  for  respondents. 

Yak  Bbunt,  P.  J.  This  action  was  brought  to  foreclose  a  lien  on  cert 
■ecnritles  pledged  to  tbe  plaintiffs  by  the  firm  of  Ogden,  Galder  &  Co., 
oomplaint  alleging  that  the  defendant,  BppeIlHnt.as  well  as  someotherdefe 
ants,  have  or  claim  some  rights  to  tlie  property.  By  the  original  answer 
defendant,  appellant,  set  up  that  the  plalnUffs  were  not  bona  fida  hoMen 
the  stock  and  bonds  mentioned  In  the  complaint  as  pledgees,  or  otberwiae, 
good  faith  or  for  value,  and  denied  that  the  securities  claimed  by  him  w 
ever  pledged  by  said  Ogden,  Calder  A  Co.  to  the  plaintiffs,  and  daimed  Ju 
ment  for  the  value  of  certain  of  said  securities  which  he  alleged  belonged 
himself.  Prior  to  the  commencement  of  tills  action,  the  defendant*  i^pelb 
commenced  an  action  In  this  court  in  the  county  of  Saratoga  against 

Plaintiffs,  to  recover  damages  for  tbe  alleged  conversion  of  these  aecurit 
'his  action  was  tried,  and  judgment  recovered  by  tbe  plaintiffs  against 
appellant,  dismissing  his  complaint  upon  the  merits.  Thereupon  tbe  defe 
ant,  appellant,  made  this  motion  for  leave  to  serve  an  amended  answer,  cla 
ing  superior  equities  to  the  owners  of  other  securities  pledged  to  the  plainti 
and  wbich  were  included  in.  this  action  of  foreclosure.  This  motion  i 
denied,  and  from  the  order  thereupon  entered  this  appeal  Is  taken. 

The  order  was  properly  made  if  for  no  other  reason  because  tliere  are 
allegations  in  the  defendant's  amended  answer  which  show  that  there  cat 
any  marshaling  of  tliese  securities  in  this  action.  There  Is  no  allegation  1 
all  of  tbe  parties  in  interest  are  before  the  court,  or  that  the  owners  <tf 
other  securities  pledged  to  Ogden,  Calder  &  Co.  are  before  the  court  so  1 
their  rights  could  be  litigated.  It  ts  undoubtedly  true  that  in  an  appropr 
action  the  rights  of  ultimate  owners  of  securities  which  have  been  unlawf  i 
pledged  may  be  fixed  and  determined,  and  tbe  order  in  wbich  such  securi 
shall  be  sold  to  pay  the  liens  thereon  may  be  determined.  But  it  ia  neoesai 
in  order  that  such  an  Inquiry  shall  be  entered  into,  that  all  the  parties  i 
may  be  affected  by  the  adjudication  shall  he  before  the  oooit*  and  there  ia 
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allegation  In  tbe  defendants*  aeewerthat  the  owners  of  the  other  seeniltles 
upon  which  it  is  sought  to  impre»  this  lien  cannot  be  heard  in  thia  action  to 
refute  the  allegations  of  the  defendant,  appellant.  The  pUintifh  have  no 
interest  In  thia  oontrorenij  as  far  as  thhi  appellant  Is  concerned.  They  are 
entitled  to  hold  all  these  securities  t<a  the  paymentof  their  Hen,  and  whether 
other  secnrlties  shall  be  sold  before  those  claimed  by  the  anKllant  or  not  is  a 
question  between  tbe  owners  of  such  securities;  and  whether  or  not  tb^  are 
before  the  conrt  we  are  not  informed.  The  allegation  upon  which  the  appel- 
lant founds  his  ri^ts  to  have  the  otfaer  securities  sold  first  is  that  the  stocks 
and  bonds  mentioned  in  the  complaint  in  tbe  hands  of  the  plaintitts*  other 
than  those  claimed  by  the  appellant,  were  and  are  the  property  of  the  firm  of 
Ogden.  Calder  &  Co.,  or  of  persons  who  are  or  were  at  the  time  the  same  were 
pieiiged  and  delivered  to  the  plaintiffs  indebted  to  Ogden,  Calder  A  Co.  in  sums 
grnater  than  the  value  of  their  respective  stocks  and  bonds,  and  to  secure  which 
indebtedness  the  said  stocks  and  bonds  were  by  their  respective  owners  pledged 
to  said  firm.  This  allegation  Is  clearly  Insuiflcient  to  Jiutify  the  court  in  en- 
tering upon  tbe  consideration  of  the  equities  of  tbe  owners  of  the  various  se- 
curities sought  to  be  sold  to  pay  the  lien  of  tbe  plaintiffs.  The  order  should 
Im  affirmed,  with  910  costs  and  dlsbursementB. 


(Sufirenw  Covirt,  Omeml  Term»  Flrtt  Department  October  34, 1890.) 

1.  Caxrisrs— Ejbotion  qt  Passhtobhs. 

Plaintiff  parchased  from  defendant's  agent  a  tdoket  for  a  seat  in  defendant'! 
drawtng-rocHD  car.  Having  lost  it.  ho  applied  to  the  agent  for  another.  This  the 
agent  refnsed,  as  the  diagram  showing  the  seats  for  wbudi  tickets  bod  been  Issued 
was  no  longer  in  bis  posaeasloii,  bat  he  gave  plaintifl  his  personal  card  on  whioh 
he  wrote  and  signed  a  statement  that  plaintiff  held  such  seat.  Pl^ntiff  presented 
the  card,  with  the  explanation,  to  tbe  conductor  of  tbe  car,  bat  be  refused  to  permit 
plaintiff  to  occupy  the  seat,  altbougb  It  was  marked  on  the  diagram  as  sold,  and  no 
other  pMKon  had  claimed  it,  and  iof ormed  plaintiff  Uut  he  must  v$if  for  tbe  seat  or 
leave  the  oar:  whereupon  plaintiff  passed  into  a  common  oa^  and  continued  there 
to  the  end  of  his  trip,  field,  that  the  exclusion  of  plalnUfl  from  the  seat  was  an* 
reasonable,  and  defendsmt  was  liable  In  damages  soflldent  to  oompensate  plata- 
tm  for  the  injury. 
I.  Nbw  Tbxui— ShcoBssivB  Damaoes— iMPOsme  OoimmoiTB. 

Motion  for  a  new  trial  was  granted  on  the  ground  of  ezoesslve  damages,  on  bvj- 
ment  of  all  the  costs  of  the  action,  field,  that  this  was  error.  The  party  entitled 
to  relief  against  such  a  verdict  should  pay  tbe  costs  of  tbe  trial,  iniandlng  wit- 
nesses' fees  and  disbursements,  and  the  costs  of  oppo^ng  the  motion. 

Van  Bhuht,  P.  J.,  dissenting. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Jerome  fiuck  against  W.  Seward  Webb,  as  president  of  the  Wag- 
ner Palace-Oar  Company,  fur  damages  fur  being  excluded  from  a  seat  in  a 
drawing-room  car  of  that  compiiiiy,  which  plaintiff  alleged  he  had  purchased. 
Defendant  appeals  from  a  judgment  entered  on  the  verdici  of  a  Jury  for  plains 
tiff,  and  from  an  order  setting  aside  the  verdict,  and  granUng  a  new  trial  on 
conditions. 

Argued  before  Yah  Brttht,  F.  J.,  and  Bradt  and  Daniels,  JJ. 
Satmdtn,  WMtb  A  Worcegter^  for  appellants.    €f.  W,  CotUrUh  for  respond- 
ent. 

Daioels,  J.  The  verdict  was  for  the  sum  of  $1,000,  for  the  damages 
which  the  Jury  concluded  Ihe  plaintiff  had  sustained  by  bis  exclusion  from 
seat  23,  In  tbe  drawing-room  car  Nokomis,  for  which  he  had  paid  tl.50  for 
his  passage  from  Saratoga  Springs  to  the  city  of  New  York.  The  ticket  had 
tteen  obtained  by  him  from  an  agent  representing  the  company  in  the  village 
of  Saratoga  Springs,  and  it  in  form  entitled  him  to  that  seat,  but  only  on  thia 
train,  and  for  the  day  on  which  It  wai  issued.  His  evidence,  which  the  Jnzy 
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must  have  credited  to  render  the  verdict  they  did  ia  his  favor,  was  that,  after 
the  purchase,  the  ticket  had  been  lost,  and  be  then  repaired  to  the  office  of 
the  agcHt  for  another;  bat*  as  the  diagram  nf  the  cur  showing  the  seats  fur 
which  tickets  had  been  issued  had  in  the  mean  time  passed  out  of  his  posses- 
sion, the  agent  declined,  as  he  very  well  might,  to  Issue  another.  He  did, 
however,  supply  the  plaintiff  with  his  personal  card,  with  the  statement  added 
that  "This  gentleman  h<Ma  seat  In  Nokomis,  this  p.  u.  mislaid.  £.  G.  Ben- 
KDiCT," — and  with  that  and  his  passage  ticket  he  took  the  seat.  After  the 
train  had  started,  the  conductor  of  the  car  called  upon  the  plaintiff  for  his 
drawing-room  car  ticket,  and  the  explanation  of  these  facts  was  made  to  him, 
with  the  production  of  the  card  of  the  agent  containing  the  Indorsement  which 
has  been  mentioned :  but  the  conductor  of  the  car  declined  to  accept  this  card, 
with  the  explanation,  for  the  occupancy  of  the  seat,  although  it  had  been 
marked  on  the  diagram  as  having  been  sold,  and  no  other  person  had  speared 
to  claim  it  by  virtue  of  the  lost  ticket.  The  plaintiff  was  informed  that  he 
must  then  pay  for  the  seat,  or  leave  the  car.  He  declined  to  pay,  and,  com- 
plying with  the  order  of  the  conductor  of  the  car,  be  passed  into  a  common 
car,  which  he  testified  waa  to  some  extent  uncleanly,  and  continued  there 
until  the  arrival'of  the  car  at  the  city  of  Kew  York  In  the  evening.  It  fur- 
ther appeared  that  the  money  paid  by  the  plaintiff  to  the  agent  for  the  ticket 
was  returned  to,  and  it  is  to  be  presumed  from  the  evidence  retained  after- 
wards by,  the  company,  which  in  this  manner  bad  the  advantage  of  the  price 
of  the  seat  without  rendering  the  service.  If  the  conductor  had  permitted  the 
plaintiff  to  occupy  the  seat,  it  would  have  been  his  duty  to  fssne  a  check  for 
it  which  the  porter  would  have  taken  up,  and  delivered  to  an  officer  of  the 
company,  when  it  would  have  been  charged  to  the  conductor;  and  It  waa  the 
apprehension  of  the  loss  of  the  fare  in  this  manner  which  seems  to  have  in- 
doeed  him  to  withhold  bis  consent  to  the  occupancy  ot  the  seat  by  the  plain- 
Uff.  But  it  is  by  no  means  sure  that  this  loss  would  have  been  made  to  fall 
upon  him.  If  he  had  allowed  the  plaintiff  the  seat.  The  olUcars  to  be  dealt 
with  are  usaally  reasonable,  practical,  and  fair  men,  and  the  preseatation 
ot  the  agent's  card,  and  information  of  the  fact  that  this  seat  appeared  on  the 
diagram  to  have  been  sold,  and  remained  unclaimed  byany  other  passenger, 
they  would,  without  doubt,  have  ratified  the  act  of  the  conductor,  if  he  liad 
allowed  the  plaintiff  his  seat,  But  it  they  would  not,  that  fact  would  notdis- 
piaee  ti>e  plaintiff's  rl^t  to  it.  and  the  loss  if  it  had  occurred  must  have  been 
an  incident  of  the  condnctor'a  emi^oyment.  By  the  facts  that  the  seat  ap* 
peared  In  the  diagram  to  have  been  sold,  and  it  wu  claimed  by  no  otber  per- 
son, and  the  oonductor  was  made  aware  of  thefiut  by  the  presentation  of  the 
agent's  card  that  the  plaintiff  was  the  purchaser,  he  had  perfectly  satiatactory 
evidence  beftne  blm  that  the  latter  was  entitled  to  this  seat.  It  conld  not 
bave  been  more  so  U  the  ticket  (tBdf  which  the  agent  sold  bad  been  produced. 
If  another  person,  had  appeared  with  1^  and  claimed  the  seat,  or  if  it  could 
have  been  used  <m  any  other  train  or  car.  or  on  this  car,  at  any  oUier  time, 
the  case  would  have  been  different,  and  sustained  Uie  act  oC  the  oondnctor; 
bat  as  no  other  person  did  claim  the  seat,  and  this  particular  ticket  could  be 
used  at  no  other  time  on  this  or  any  other  car,  the  conductor  abonld  have 
acted  on  the  report  of  the  agent,  and  given  this  seat  to  the  plidntifl.  What 
tbe  law  exacts  from  carriers  of  passengers  is  reasonable  conduct  on  the  facta 
brought  to  their  knowledge,  or  that  of  their  agents  and  employes;  and  It  was 
not  reasonable  to  deny  bis  seat  to  tbe  plaintiff  when  his  title  to  it  was  sap- 
ported  by  all  these  facts.  A  large  array  of  authorities  have  .been  brought  to 
the  attention  of  the  court  by  the  def^ant'a  counsel,  as  cases  tending  to 
shield  tbe  defendant  from  liability;  but  nether  arose  upon  any  atale  ot  facts 
bearing  any  substantial  analogy  to  those  now  presented.  Tbey  were  either 
passenger  or  fare  tickets,  not  restricted  to  any  car  or  train,  or  detached  in  such 
ft  manner  as  to  deprive  the  passenger  of  hia  right  to  the  passage,  or  the  time 
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to  which  thflir  nee  bad  been  limited  had  previously  expired.  Xeilher  of  these 
facts  existed  here,  for  the  ticket  had  been  sold  for  this  seat,  on  this  trip  by 
this  car,  and  the  conductor  was  assured  of  that  fact  by  the  report  of  the  agent, 
and  that  the  plaintiff  was  the  purchaser.  It  was  an  improper  use  of  bis  au- 
thority ^ter  that  to  send  him  into  another  car. 

Certain  rules  of  the  company  were  introduced  to  snataln  the  action  of  the 
conductor;  but  they  did  not  do  that,  for  neither  expressly  nor  by  implication 
did  they  include  It.  Whatever  wrong  was  suffered  by  the  plaintiff  was  done 
by  the  employe  of  this  company.  There  was  no  default  whatever  on  the  part 
of  the  company  movingthetrain.and  carrying  the  plaintlCF;  but  it  was  wholly 
eon&ned  to  the  defendant,  which  should  bs  held  liable  to  make  adequate  in- 
demnity to  him  for  the  failure  to  perform  Its  obligation  with  him.  He  was 
not  bound  to  pay  the  price  of  the  seat  again,  for  he  bad  already  acquired  the 
right  to  it,  and  was  entitled  to  stand,  aa  he  did,  on  that  right.  But,  while 
be  was  subjected  to  an  indignity  which  could  not  fail  to  be  attended  with  a 
disturbance  of  sensibility  as  well  aa  mortification,  he  wua  not  personally  In- 
jured, nor  were  his  rights  further  invaded  than  by  his  exclusion  from  this 
seat,  and  the  moral  comptdston  to  wfaicb  he  then  submitted  of  passing  to  and 
making  hts  passage  in  another  oar.  The  company  was  liable  to  compensate 
blm  by  way  of  damages  for  this  injury.  The  case  clearly  ia  one  for  Indemnity 
only,  and  not  for  punishment.  In  that  respect  the  jury  misjudiged  Its  duty 
by  rendering  their  Terdiot  for  •1,000.  It  exceeded  all  legal  bounds  of  the  in- 
jury,  and  that  was  considered  to  be  the  case  by  the  justiee  ptesidiDg  at  the 
triaL  But  be  was  in  error  in  directing  the  payment  ot  all  the  costs  of  the 
action  as  one  ci  the  eondlttons  on  wtaii£  a  new  trial  was  ordwed;  for  therule 
estobHsbed  by  the  ftuUiorities  is  that  the  party  entitled  to  rrtlet  against  a  ver- 
dict not  supported  by  the  evidence  shall  pay  the  costs  of  opposing  the  motion, 
asdtlMeastBaf  the  trial,  including  witnesses*  tees  and  disbnrsements.  Gases 
do  arise  where  the  court  itsetf  can,  with  reasonaUe  fairness  and  intelligence. 
by  its  own  action,  detMmine  the  amount  which  should  not  be  exoeedsd  117  Uie 
Tsidlct;  but  this  is  not  one  of  them.  It  Is  peculiarly  adapted  to  the  Joiy, 
whoee  discretion,  however,  slionld  be  reatralnod  and  guarded  against  unwar- 
ranted extraTaganoe.  That  was  not  done,  and  the  order  made  should  beso 
ftar  modified  as  to  direct  a  new  trial  on  paarment  of  the  coets  and  disburse' 
iSMitB,  indncUng  the  fees  ot  witnesses,  to  be  ascertained  faiy  adijaabneat  after 
notice,  b^re  t£e  elerk,  and  $10  costs  of  opposing  the  motion,  and  the  de- 
iendant  in  that  event  should  be  allowed  flO  costs,  and  its  disbursemmts  on 
tUsiqtpsaL  If  the  defendant  tails  to  pi^siieb  costs  wltiiin  the  time  deslg- 
Bated  by  the  genenl  mle  ol  practice,  then  the  nder  should  be  afflnned  with 
the  costs  and  disbarsemeats  already  mwtioned  to  the  plaintiff  <m  this  appeal. 
-Xa^  if  the  oorts  shall  be  paid,  fnelodlng  the  fee  for  opposing  tlienuitiCHhtlNa 
the  judgment  shoold  also  be  vacated  wftb  the  veidlct. 

Vast  Brumt,  P.  J.  I  dlsssnt  from  the  result  anlvad  at*  beoanse  I  do  not 
think  that  aiqr  cause  at  action  was  made  ooL 


iJSupreme  Oottrt,  Gensrai  Tenn,  £%f1h  Department.  October  S8, 189a) 
CKufaa  o*  VaxoB. 

Defond&nts  mannfao tared  and  delivered  t«  plaiatifl,  la  the  ooanty  of  Brie,  a  boiler 
to  be  used  on  a  steam-boat  in  Uooroe  county,  tinder  an  agreement  that  the  boUer 
should  be  so  oODStmoted  as  to  mm  the  govemmaat  inspector'*  teat.  ThU  teat  was 
made  in  Ifonroe  ooonty,  and  the  boUar  pmonnoed  defective.  Plaintiff  soed  for 
^•'■■■g—  in  Monroe  oouut^.  where  he  reelded.  alleelns  that  the  boiler  had  been  Ink* 
properly  omatraoted.  Defendants  anawered  that  the  defect  was  eaaeed  by  the 
mlsooaanotof  i^lntUTs  employee  lotampeilnv  with  the  bcdler  after  its  arrival  fai 
Mbaroeeoan^,  and  baftwe  the  teat  waa  made.  Aid,  that  aU  the  matiera  la  lasoe 
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■TOM  Id  Mooroe  ooaoty,  anct  tbat  It  was  error  to  chan^  tbe  Tenna  from  that  oonii 
to  Brie  ooaoty ;  tbe  number  of  wltDeaaes  oa  each  side  being  about  eqoaL  Comlmt. 
J.,  disseDtlng. 

Appeal  from  ipeolal  term,  Monroe  county. 

Action  by  Frederick  KleinhanB  against  Charles  L.  Whiting  and  otfaers  f 
damages  Buffered  front  a  defective  steam-boat  boiler  manufactured  for  hi 
by  defendants,  and  wbich  they  agreed  should  be  satisfactory  in  every  respa 
and  should  pass  the  government  inspector's  test.  The  boiler  was  manufa( 
ured  and  delivered  in  Erie  county.  Tbe  plaintiff  resides  in  Monroe  count 
and  bis  steara-boat  runs  from  Charlotte  to  a  summer  resort  known  as  "Lot 
Pond,"  both  in  Monroe  county.  The  government  ioapector's  test,  also,  w 
made  in  Monroe  county,  and  the  boiler  pronounced  defective.  Plaintiff  thi 
brought  this  action  for  damages,  alleging  that  it  bad  been  improperly  co 
strncted  in  the  first  place.  Defendants  answered,  admitting  that  tbe  boil 
failed  to  pass  the  test,  but  alleged  that  it  liad  been  Injured  and  tampered  wi 
by  plaintiff's  employes  after  its  arrival  in  Monroe  county,  and  before  the  te 
was  made.  The  action  was  brought  in  Monroe  county.  Defendants  muv< 
for  a  change  of  venue  to  Erie  county,  on  affidavits  showing  that  all  their  w 
npsses,  20  in  number,  resided  in  that  county.  Plaintiff  submitted  affidavi 
showing  that  all  his  witnesses,  also  about  20  in  number,  resided  in  Monr 
county.   The  motion  was  granted,  and  plalutiff  appeals. 

Argued  before  Dwioht,  P.  J.,  and  Macoubeb  and  Corlbtt,  JJ. 

J.  lb  Q.  Van  VoorhU,  for  appellant.    Truman  C.  White,  for  respondent 

Per  Cttriah.  Order  appealed  from  reversed,  with  f  10  costs  and  disbun 
ments,  for  the  reason  that  all  the  matters  in  Issue  arose  In  Monroe  county. 

CORLEIT,  J.,  {dlsgenting.)  In  January,  1889.  tbe  plaintiff  made  a  contra 
with  tbe  defendants  for  the  construction  of  a  boiler  for  tbe  agreed  price 
9650.  and  $18  extra  for  an  ash-pau.  The  holler  was  completed  and  delivers 
and  tbe  plaintiff  paid  $550  of  the  purchase  price  to  the  defendants.  Thecoi 
plaint  alleges  In  substance  that  the  defendants  were  doing  business  in  t 
city  of  Buffalo,  under  the  firm  name  of  George  W.  Tifft,  Sons  &  Co.,  and  we 
engaged  in  the  construction  and  sale  of  steam-boilers;  that  the  plaintiff  i 
sides  in  Rochester,  and  is  in  the  months  of  June,  July,  August,  and  Septet 
her  of  each  year  engaged  In  running  a  passenger  steamer  from  tbe  village 
Charlotte  to  a  summer  resort  on  the  shores  of  Lake  Ontario;  that  the  defen 
ants  agreed  to  build  a  first-class  boiler  at  a  standard  pressure  of  IM)  poun 
to  the  square  inch,  and  which  amount  of  pressure  an  ofilcial  inspector 
steam-boilers  would  allow  it  to  carry;  that  the  boiler  was  delivered 
the  plaintiff  in  Buffalo  in  May,  1889;  that  It  proved  defective,  and  was 
pronounced  by  the  government  inspector;  that,  by  reason  thereof,  tbe  plai 
tiff  was  compelled  to  delay  running  several  weeks,  and  was  subjected  to  gre 
expense  and  damage.  The  answer  puts  in  issue  the  alleged  defective  co 
struction;  admits  that  It  did  not  stand  the  inspector's  test;  but  alleges  th 
this  was  not  because  of  improper  construction,  but  of  tbe  misconduct  of  t 
plaintiff's  workmen  before  tbe  government  inspection.  The  affidavits  onea 
side  show  more  than  20  witnesses,  the  defendants'  residing  in  the  county 
Erie,  and  the  plaintiff's  in  the  county  of  Monroe.  Many  of  the  plaintiff's  w 
nesses  are  upon  tbe  time  the  boat  was  delayed,  and  the  loss  by  reason  there< 
including  the  expense,  and  various  items  of  damage.  Most  of  the  defendant 
witnesses  are  stated  to  be  for  the  purpose  of  proving  that  the  boiler  was  co 
etructed  according  to  contract.  It  will  be  observed  that  there  is  no  conti 
versy  as  to  the  boiler  being  defective  when  examined  by  the  government  i 
specter.  Tbe  material  question  on  that  subject  on  the  triat  will  be  whetb 
this  defect  existed  when  the  boiler  was  constructed  and  delivered,  or  wheth 
it  was  caused  otherwise  before  the  inspection.    It  is  obvious*  therefore,  th 
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the  defendants  must  prove  the  making  and  delivery  of  a  boiler  which  In  all 
respects  complied  with  the  contract.  What  caused  or  produced  the  derect,  in 
the  nature  of  things,  muat  be  litigated  upon  tlie  trial.  The  contract  for  the 
boiler  waa  made  in  the  city  of  Buffalo.  It  was  made  and  delivered  tliere. 
The  defect  was  ascertained  in  Monroe  county.  Bat  the  cause  of  action,  if  it 
exists,  arose  in  Erie,  for  the  defects  in  the  boiler  must  have  existed  at  the 
time  of  the  delivery;  in  which  event  plaintiff's  cause  of  action  wai  then  com- 
plete,  so  that  proof  of  proper  construction  by  the  defendants  will  be  mHterial. 
Tliere  wiil  be  no  aatetantlal  controversy  as  to  the  condition  of  the  boiler  when 
examined  by  the  government  inspector,  so  the  central  contention  will  be 
whether  it  was  properly  constructed  or  injured  by  the  phiinti{rs  employes 
after  delivery.  On  the  question  of  damages,  the  plaintitFcan  have  no  diiBculty, 
for,  the  use  of  a  few  witnesses,  he  can  show  the  delay,  and  all  legitimate 
items  of  damage.  The  generul  rule  on  the  subject  of  damages  is  the  differ- 
ence between  the  value  of  the  boiler  as  it  was  contracted  tu  be  and  as  it  was, 
(  Wood  V.  Carleton,  6  N.  T.  :Siipp.  865;)  and,  under  certain  circumstances, 
the  rental  value  of  the  boat  while  necessarily  delayed.  (Qriffin  v.  Colder,  16 
T.  489;  Canttdy  v.  Le  Fevro,  45  N.  Y.  562.]  Having  reference  to  the 
general  rule  on  the  subject  of  changing  places  of  srlali  the  order  of  the  special 
term  was  correct,  and  should  be  alBrmed. 


(AcprwM  CMHti  QmwrtA  Term,  First  ZTeparBmant  Ortober  94,  189Ql) 

1.  PLBADtNO — Bnx  or  Pi.BTICDL1.B8. 

A  ocymplaint  wbloh  alleges  that  pl^otUTs  intestata  and  dafMidaDta  JolDtly  poi 
obased  a  cargo  of  sonkr,  siid  that  they  agreed  Uiat  tbe  profits  made  or  loas  Inourrei 
should  be  divided  or  Dome  three-fourths  by  plaiDtiff'B  intestate  and  one-fourth 
defendant,  sofflcientlT  disoloeen  the  teAna  ox  the  agreement  to  lnft»m  defendants 
of  Its  BObetaiitial  attnbntea:  and  their  motion  for  a  Ull    partlenlara  on  this  p<dni 
wUI  be  denied. 


An  allegation  that  the  cargo  was  sold  on  a  specified  date,  and  that  a  loss  of  a 
specified  amount  was  incurred,  is  not  sufficient^  definite  and  certain,  and  defend- 
ants are  entitled  to  a  btii  of  particulars  showing  the  persons  to  wIuhd,  and  the 
prices  for  which,  the  sales  were  made,  where  denndanta  make  aflBdarlt  that  thsgr 
are  without  Information  on  these  points. 

Appeal  from  special  term.  New  York  county. 


Action  by  Frank  Boss,  as  andilary  administrator,  etc..  of  James  Q.  Boss, 
aeceased,  against  Wallace  P.  Wlllett.  I^atfaanlel  P.  Hamlen,  and  Horatio  O. 
Curtis,  putasiSt  etc.  The  complaint  Is  as  foUowa: 


"FfflT  «  first  canae  of  action,  plaintiff  alleges:  FinU  That  In  the  year 
1880.  and  long  prior  thereto,  and  until  the  Ist  day  of  October.  1888,  one 
James  Q.  Boss  was  a  merchant  doing  business  In  the  city  of  Quebec,  In  the 
dominion  of  Canada,  and  elsewhere,  under  the  flrm  name  of  Boss  &  Co.;  and 
upon  Information  and  belief,  that,  at  all  ttie  times  hereinafter  mentioned,  the 
defendants  Wallace  P.  Wlllett,  Nathaniel  P.  Hamlen,  and  Horatio  G.  Curtis 
were  merchants  doing  business  in  the  city  of  Boston,  Massachusetts,  under 
tJw  flrm  name  of  Wlllett,  Hamlen  A  Co.,  and  in  the  city  of  New  York  under 
the  flrm  name  of  WUIett  A  Hamlen.  Seeond.  That  on  or  about  the  said  1st 
d«y  of  October,  said  James  G.  Boss  died,  and  on  or  about  tfte  25th  day  of 
April,  1889,  and  before  the  commencement  of  this  action,  ancillary  letters  of 
administration  upon  bis  estate  were  duly  issued  and  granted  to  pMntiff  by 
the  surrogate's  court  of  the  city  and  <M>unty  of  New  York;  that  pUintlff  duly 
qualified  as  aueh  adminlatratoTt  and  entered  upon  the  disctuu^  of  his  duties 
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as  such,  and  has  ever  since  been  saoh  administrator.  Third,  Upon  informar 
tion  and  belief  that  in  or  about  the  month  of  April,  1880,  the  said  James  O. 
Boss  and  the  defendants  agreed  to  purchase  JoinUy  a  cargo  of  sugar  to  bs 
shipped  from  the  Island  of  Java  on  the  bark  Cornelia  Smit  to  some  port  in 
the  United  States  and  there  sold,  and  th^  further  agreed  that  the  proflt  made 
or  loss  Incurred  from  the  said  purchase  and  sale  Bhoold  be  divided  or  bwoe  io 
tlie  proportion  of  three-fourths  by  the  said  James  Q.  Boss,  and  one-fonrtli  bj 
the  defendants,  fourth*  Upon  Information  and  belief,  that  thexeafta,  and 
parsuant  to  said  agreeromt,  the  said  purchase  was  made,  and  the  said  cargo 
of  sugar  received  In  the  port  of  Boston,  on  or  about  the  Ifith  day  of  OfAoher, 
1880.  jPifth.  That  the  money  required  for  said  purchase  was  Aimished  and 
advanced  almost  exclusively  by  the  said  James  O.  Boaa,  aiid  large  sums  were 
paid  out  and  expended  by  him,  and  by  this  plaintiff  as  admlnisteator,  for  tbs 
carriage,  handing.  Insurance,  storage,  and  oiher  expenses  incidental  thereto. 
Stxlh,  That  on  or  about  the  17th  day  of  June,  1889,  the  said  cargo  of  sugar 
was  sold  pursuant  to  said  agreement,  and  the  said  joint  tzimsactton  dnly  ter- 
minated. -SeBenth.  That  a  large  loss  was  Incurred  In  the  said  transaction, 
amounting  to  about  the  eum  of  9112,000.  almost  all  of  whieh  was  borne  and 
paid  by  the  said  James  G.  Boss,  and  by  plaintiff  as  said  admialatniior. 
Eighth.  That,  under  and  pursuant  to  said  agreement,  d^endanta  became 
liable  for  one-fourth  of  said  Im  ;hat  after  crediting  them  with  all  moneys 
paid  and  expended  by  them,  on  au;ount  of  said  transaction,  there  is  a  balance 
of  about  $28,000  due  and  owing  to  plaintiff  by  defendants,  and  defendants 
are  indel)ted  to  plaintiff  In  at  least  said  snm,  and  will  be  found  to  be  so  in- 
debted upon  a  settlement  and  adjustment  of  the  acoounts.  Ninth,  That  de- 
fendants refnse  to  settle  and  wind  up  the  affairs  of  said  joint  transaction,  or 
to  make  and  state  an  account  with  plainUfC  and  pay  the  balance  due  thereon, 
and  they  deny  any  and  all  liability  to  plaintiff  for  any  part  of  Um  toss  on  said 
sugar. 

"anooHD  OAU8B  or  action. 

'*Fora  second  cause  of  action,  plaintiff  allies:  Pint,  Plaintiff  repeats 
and  makes  part  hereof  the  all^ationa  contained  in  the  flrat  and  second  para- 
graphs of  the  first  cause  of  action.  Second.  Upon  information  and  belief 
that  in  or  about  the  month  of  December.  1880,  the  said  Jamea  Q.  Boss  and 
the  defendants  agreed  to  purchase  jointiy  a  cargo  of  sugar  which  had  been 
transported  to  the  port  of  New  Tork  by  the  ship  Pbineas  Pendleton;  and  they 
further  agreed  that  said  cargo  should  be  sold  for  their  Joint  accounts,  and 
that  the  profit  made  or  loss  incurred  thereby  should  be  divided  or  borne  in 
the  proportion  of  three-fourths  by  the  said  James  G.  Boss,  and  one-fourth 
by  the  defendants.  Third.  Upon  information  and  twUet  that  pnrsua&t  to  said 
agreement  the  said  purchase  was  made  and  the  said  cargo  received  in  the  said 

?)rt  of  New  York  in  or  about  the  said  month  of  December.  1880.  Fourth. 
hat  the  money  required  for  said  joint  transaction  was  furnished  and  ad- 
vanced almost  exctasively  by  said  James  O.  Ross  and  his  estate,  and  large 
sums  wire  paid  out  and  expended  by  sidd  Boss,  and  by  this  plaintiff  as  his 
said  administrator,  in  the  purchase,  tiandllng,  insuranoe,  and  storing  of  said 
cargo,  and  for  other  expensea  incidental  thereto.  Fifth.  That  on  or  aboat 
the  23d  day  of  July,  1389,  the  said  cargo  was  sold  pursuant  to  eald  agree- 
ment, and  the  said  joint  transaction  duly  terminated.  Sixth.  That  a  large 
loss  was  incurred  In  said  transaction  amounting  to  about  the  sum  of 
$128,000.  almost  all  of  which  was  paid  and  borne  1^  the  said  James  G. 
Boss,  and  by  plaintiff  as  said  administrator.  Seventh,  Tliat,  nnderand  pur- 
suant to  said  agreement,  defendants  became  liable  for  one-fourth  of  aaid  loss; 
that,  after  crediting  them  with  all  moneys  paid  and  expended  hy  them  on  ac- 
count of  said  transaction,  there  is  a  balance  of  about  $32,000  due  and  owing 
to  plaintiff  by  defendanti^  and  defendants  are  indebted  to  phdntifl  in  «fe  least 
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said  SQtD*  and  will  be  found  to  be  so  Indebted  upon  a  setQement  and  adjust- 
ment of  tbe  accounts.  Eighth.  That  defendants  refuse  to  settle  and  wind 
up  the  affairs  of  said  joint  transaction,  or  to  make  and  state  an  account  with 
plaintiff  and  pay  the  balance  due  thereon,  and  they  deny  any  and  all  liability 
to  plaintiff  tor  any  part  of  tbe  loss  on  said  sugar.  Wherefore,  plidntifl  asks 
that  an  account  may  be  taken  of  all  dealings  and  transactions  under  said 
agreements  with  James  G.  Ross,  deceased,  and  an  account  of  the  moneys  re- 
ceived and  paid  out  by  said  James  G.  Boss,  the  plaintiff,  and  the  defenduotSs 
respectively.  In  regard  to  the  same;  that  the  defendants  be  adjudged  to  pay 
the  plaintiff,  as  administrator  as  aforesaid,  any  sum  which,  upoa  the  true 
state  of  said  accounts,  appears  to  be  due  to  plaintiff  asadminlstiator  as  afore- 
said; and  that  plaintiff  have  such  further  or  other  relief  as  to  the  court  may 
seem  just." 

Defendant  WiUett  moved  that  plaintiff  furnish  him  a  bill  of  particulars 
showing:  "(1)  What  are  the  amounts,  dates,  and  nature  of  the  expenditures 
referred  to  In  the  fifth  paragraph  of  the  first  alleged  cause  of  action  aet 
forth  in  the  complaint,  and  the  fourth  paragraph  of  the  second  allied  cause 
of  action  therein,  for  which  he  claims  tbe  defendants  are  liable,  keeping  sep- 
an^  those  made  by  James  G.  Boss,  and  those  made  by  plaintiff  as  hisadmin- 
istrator.  (2)  Tbat  plaintiff  give  the  particulars  of  tbe  agreement  referred  to 
in  paragraph  third  of  the  first  alleged  cause  of  action,  allowing  what  were  the 
provisions  thereof  with  respect  to  the  sale  of  the  cargo  of  sugar  pursuant  to 
which  It  is  alleged  in  paragraph  sixth  a  sale  was  made,  and  that  if  possible 
it  be  stated  when  and  l<y  whom  and  in  what  manner  the  same  was  agreed  to 
be  sold.  (3)  That  plaintiff  give  the  particulars  of  the  sale  set  forth  in  para- 
graph sixth  of  the  first  alleged  cause  of  action,  stating  how  or  in  what 
manner  and  by  whom  the  said  c^rgo  of  sugar  was  sold,  and  the  sum  for  which 
the  same  was  sold.  (4)  That  plaintiff  give  the  same  particulars  with  refers 
ence  to  paragraphs  second  and  fifth  of  tbe  second  ^eged  cause  of  action, 
as  is  required  b"  the  above  subdivisions  two  and  three  concerning  paragraphs 
third  and  sixth  of  tbe  first  alleged  cause  of  action."  After  defendant 
WiUett  moved  for  this  bin  of  particulars,  defendant  Hamlen,  who  resides  at 
Boston,  voluntarily  appeared  on  plaintiff's  stipulation  that  he  would  serve  a 
bill  of  particulars  as  to  amount  of  money  expended  by  James  G.  Boss  on  ae- 
oonnt  of  the  sugar  purchased,  as  stated  in  subdivision  5  of  the  first  cause 
of  action,  and  subdivision  4  of  the  second  cause  of  action.  Plaintiff  ful- 
filled his  stipulation  in  this  respect,  and  the  court  denied  defendant  WlUett'a 
motion  as  to  the  i>.ll  of  particulars  regarding  the  other  transactions.  Defend- 
ant Wlllett  appeals. 

Argued  before  Yah  BRxnTT,  P.  J.,  and  Bradt  and  Danxsls,  JJ.  ' 

ThM.  V,  Banxttjft  for  appellant,   ffso.  Bethutu  AdtuM,  tat  respondent. 

Dahxbu,  J.  A  large  part  of  the  relief  applied  for  by  the  notice  of  motion 
haa  been  supplied  by  the  bill  of  particulars  served  under  the  stipulation  which 
induced  tbe  appearance  of  another  defendant.  And  as  to  the  agreements 
which  in  the  third  division  of  the  first  cause  of  action  haa  been  mentioned, 
and  In  tbe  second  division  of  the  second  cause  of  action,  tbe  statements  made 
sufficiently  disclose  their  terms,  to  inform  the  defendant  of  their  substantial 
attributea.  But  the  statements  made  of  tbe  sales  in  the  sixth  subdivision  of 
tbe  first,  and  the  fifth  subdivision  of  the  second,  causes  of  action,  do  not  sup- 
ply that  information  which  the  defendant  is  entitled  to  have.  His  afildavlts 
taken  tc^ether  do  affirm  the  fact  to  be  that  he  is  without  tliat  information. 
And  these  subdivisions  do  no  more  than  to  aver  tbat  the  cargoea  were  sold  on 
the  17th  and  23d  of  July,  1889.  The  defendant  should  tM  at  least  informed 
of  the  persons  and  prices  to  whom  and  for  which  the  sales  were  made.  For 
these  facts  have  a  direct  bearing  upon  tbe  amount  of  tlw  loss,  and  the  extoit 
of  bla  alleged  UabtUly.   Tbe  order  shonld  tbwefon  be  ao  far  modified  aa  to 
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require  the  plalntlfl  to  serve  a  bill  of  particulars  stating  to  whom  the  sales 
were  made,  and  the  prices  obtained  on  the  same;  and  as  so  modiflad  it  abould 
be  afflrmedt  without  ooats  oC  the  appeal.  AU  conooi. 


■notmov  Aaxnm  trb  Pbssok— Dischumb. 

A  JudgnneDt  debtor  was  takea  ob  a  body  ezeoatlon  for  tllOL  On  an  M^loaUon 
for  a  discbarge  it  appeared  that  the  debtor's  wife  bad  a  life-eatate  la  U6  aorea  of 
l»nd;  tbat  the  debtor  lived  on  the  land  with  bia  wife,  and  worked  It  for  bar,  but 
reoetved  nothing  for  his  services,  and  had  no  contract  therefor.  It  also  appeared 
that  the  debtor's  credit  and  character  were  good ;  that  his  petition  and  schedule 
were  correct ;  and  that  be  had  no  property  not  exempt  from  ezeouUon.  Held,  thai 
tlie  orooeedings  of  the  debtor  were  not  *'jiwt  and  fair"  within  Cods  Civil  Proc.  N. 
T.  f  9806  «t  teq.,  providing  fbr  the  dlsonarge  of  jadgmoit  debtors  ImpriBooed  t» 
body  executions. 

James  Boyce  was  taken  under  a  body  execution,  and  now  moves  for  a  dis- 
charge from  imprisonment. 

A*  Johntotit  for  petitioner.   Cameron  <£  KUsj/t  for  Judgment  creditor. 

Kennedy*  J.  The  judgment  debtor  was  tsken  upon  a  body  axecntlon  for 
•110.85  upon  July  10*  18^«  and  Irnmedkiitely  thereafter  gave  the  usual  bail 
to  the  sheriff  for  Jail  limits.  On  the  14th  day  of  July  be  gave  l^al  notice  to 
the  Judgment  creditor  of  an  application  for  hte  discharge.  Upon  tbe  hearing 
of  tlie  petitloui  the  creditor  objected  to  tbe  debtor's  release,  whereupon  an 
examination  was  had  which  disclosed  tliat  the  debtor  was  a  marrira  man, 
having  a  wife  aud  three  diildren ;  tbat  his  wife,  \fy  the  wiU  of  some  relative, 
had  the  use  of  a  farm  of  60  acres  during  life,  after  which  it  was  devlMd  to 
her  ehildren  if  they  survived  her*  and  fUso  had  possession  of  46  acrea  ot  other 
land;  that  the  debtor  lived  with  bis  wife  and  worked  the  farm  aa  such  prop- 
erty is  usually  managed  by  the  husband  wbwe  tbe  wife  has  the  title  thereto, 
or  the  right  to  its  possession ;  that  bis  wife  had  nevw  paid  him  anything  fbr  his 
aervices,  noi  was  there  any  contract  by  which  she  was  to  pay  therefor,  ao  that 
she  has  the  entire  benefit  of  his  labor  and  skill  in  conducting  her  business. 
The  debttff  is  a  man  of  good  character,  and  a  person  of  fair  standing  and 
credit  in  the  community  in  which  he  Uvea.  Section  2208  <A  the  Code  says 
that  if  tbe  conrt  is  satisfied  that  tbe  petition  and  schedule  are  correct,  and 
that  the  petitioner's  proceedings  are  just  and  fair*  it  must  make  an  order,  di- 
recting the  petitioner  to  execute  to  one  or  more  trasteee,  designated  in  tiie 
order,  an  assignment  of  all  his  property  not  expressly  exempt  by  law  from 
levy  and  sale  by  virtue  of  an  execution;  or  of  so  much  thereof  as  is  sufficient 
to  satisfy  tbe  execution  or  execntions  by  which  he  is  imp.  isoned.  We  are 
satisfied  the  debtor  has  no  proper^  which  is  not  exempt  from  execution,  and 
that  his  petition  and  schedule  are  correct.  Tbe  debtor's  counsel  dnims  th^ 
if  tbe  conrt  finds,  as  we  do  find  In  this  case,  that  tbe  debtor's  petition  and 
schedule  are  correct,  and  that  his  client  Is  ready  to  make  tbe  asaignment 
wbteh  tbe  law  requires.  It  is  the  duty  of  tbe  court  to  discharge  the  debtor, 
because,  as  he  claims.  In  such  a  case,  tbe  proceedings  must  necessarily  be 
Just  and  fair;  but  we  do  not  think  tbe  conclusion  he  suggests  necessarily  fol- 
lows from  tlie  premises  upon  which  his  argument  is  bssed,  for  tbe  following 
reasons:  Upon  tbe  facts  which  we  have  stated  we  think  the  law  rec^ulres 
something  more  of  the  judgment  debtor  than  a  mere  formal  assignment  of  a 
few  itema  of  property,  if  any  exist,  which  would  be  absolutely  worthless  to 
tbe  judgment  creditor.  It  is  his  duty  to  satisfy  the  court  tbat  be  baa  made 
use  of  his  credit,  tlie  circumstances  which  surround  \^\Ta,  and  all  available 
and  practicable  efforts  to  pay  the  Judgment.  The  fact  that  he  has  no  pnH*- 
.erly  out  of  which  the  sheriff  can  collect  the  Judgment*  or  which  can  ia  asij 
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manner  be  reached  \>y  the  creditors,  is  unimp<Mrtanl#  if  he  has  available  r»> 
MMircpfl  in  his  cuntrol*  or  which  would  probably  be  plaoed  at  his  dlS|<oaal  if 
desired  by  bim,  out  of  wbicb,  or  by  means  <tf  whiob,  he  could  secure  th* 
DQoney  with  whichtopay  the  judgment.  Although  he  has  no  property  webava 
no  doubt  of  his  ability  to  pay  the  Judgment  if  he  will  make  reasonable  efforta 
to  do  80.  and  we  think  the  creditor  has  the  legal  right  to  demand  that  the 
debtor  shall  make  use  of  his  credit,  if  he  has  no  property,  to  pay  the  judgment 
which  the  creditor  has  against  him.  While  credit  is  nut  recognized  as  prop* 
stty  by  the  law,  it  ouiy  nevertheless  be  the  means  by  which  a  person  can  pro- 
cure money  with  which  to  pay  his  debts  or  carry  on  his  business.  Credit,  in  a 
Bouimercial  sense,  implies  u  good  reputation,  and  the  confidence  of  the  busi- 
ness community  in  the  borrower.  If,  therefore,  a  person  has  dnanclal  credit 
lufflcient  to  carry  on  his  business,  or  stand  well  among  his  neightmrs  aoA 
those  witb  whiHU  he  has  business  deallDgs,  be  ought  to  make  use  of  it  to  pay 
his  debts,  and,  if  an  imprisoned  debtor,  to  satisfy  the  court  that  be  has 
made  reasonable  endeavors  to  make  use  at  it  in  obtaining  money  to  pay  the 
judgment  against  him.  A  court  ought  not  to  say  that  a  Judgment  deUor's 
proceedings  for  bis  discbarge  arejtist  and  fair  towards  the  judgment  cred- 
;*^nr  80  long  as  he  refuses  to  make  use  of  his  credit  or  other  resources  within 
iia  influence  or  control  to  liberate  himself  from  jail  or  from  the  jail  limits. 
&.S  there  is  no  evidence  in  this  case  showing  that  the  debtor  has  made  the 
■lightest  efforts  to  procure  money  to  pay  the  judgment  from  those  well  ac- 
]uainted  with  him.  upon  such  good  security  as  be  no  doubt  could  readily  fur- 
nish, or  in  some  other  manner  ol)tain  it  upon  his  own  creditor  otlierwise,  we 
ire  not  satisfied  that  bla  proceedings  are  just  and  fair  within  the  meaning 
tnd  intent  of  the  law. 

Again,  the  debtor's  proceedings  do  not  appear  just  and  fiiir  because,  If  dis- 
:h»rged,  his  wife  would  continue  to  have  the  entire  benefit  of  his  services  fn 
:he  future  as  in  the  past, — all  his  earnings  would  be  placed  beyond  the  reach 
>f  the  creditor.  Under  such  circimistances  a  court  is  under  no  obligation  to 
ihow  clemency  to  the  debtor;  on  the  contrary,  it  would  be  an  injustice  to  the 
:reditor  to  deprive  him  of  the  use  of  those  remedies  which  the  law  has  given 
tiim  for  the  collection  of  his  judgment,  so  long  as  the  enforcement  of  them 
is  not,  in  the  judgment  of  the  court,  unnecessarily  endured,  and  do  not  sub- 
ject the  debtor  or  bis  family  to  unusual  hardship,  discomfort,  or  inconven- 
ience. From  the  crops  already  gathered  or  growing  upon  the  farm,  as  the 
result  of  the  debtor's  labors,  bis  wife  could  at  any  moment  pay  the  judgment 
tgaiiist  her  husband  if  she  chose,  and  quite  likely  would  do  so  If  thus  re- 
]uested  by  him.  It  would  neither  do  her  nor  him  any  Injustice  to  pay  the 
iudgment.  because  she  has  had.  and  will  continue  to  have,  the  results  of  his 
iklU  and  industry  in  the  management  of  her  farm;  but,  it  she  and  her  hu^ 
sand  prefer  that  in  no  event  the  judgment  creditor  shall  have  his  pay,  It  la  a 
arivllege  given  to  them  by  the  law  and  of  which  the  court  has  no  power  to 
ieprive  them.  Thejudgment  in  this  case  amounts  toSIlO.35.  Thedebtor's 
x>ard  at  an  hotel  during  the  three  months  or  more  he  remains  on  the  limits,  If 
36  does  not  pay  the  judgment,  together  with  the  amount  paid  for  labor.  If  it  Is 
lecessary  to  employ  anyone  in  his  place  to  do  the  work  on  the  farm,  and  other 
expenses  connected  with  his  imprisonment,  would  exceed  the  amount  of  the 
iudgment.  If,  without  a  dollar's  worth  of  property,  he  was  of  sufficient  credit 
}r  ability  to  obtain  the  money  to  pay  the  expenses  above  referred  to.  it  is  not  an- 
-easonable  on  the  part  of  the  court  to  believe  that  the  debtor  could  very  readily 
my  the  creditor's  judgment  if  hechoee  so  to  do.  The  debtor  may  say  he  has  no 
lower  to  compel  his  wife  to  pay  it.  Granting  this  to  be  true,  it  does  not  Kp- 
jesue  in  this  caie  but  that  she  would  be  willing  and  perhaps  glad  to  make  use 
it  her  credit  or  the  earnings  of  ber  husband  to  pay  it  if  she  were  thus  in- 
cited, and  until  it  does  appear  that  she  is  unwilling  or  unable  from  his  earn* 
ngs.  eitbra^  pastor  in  the  future,  to  relieiwhim  from  imprleonmant*  wedesmit 
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fair  and  just  to  Hsaume  that  the  debtor  has  not  made  use  of  tbe  credit  or 
ity  which  he  posseeses,  nor  tbe  means  and  resources  at  his  command,  to 
«xtent  which  satfsSes  the  court  that  his  proceedlnffs  are  just  and  fair.  T 
may  be  exceptional  caMb  where  It  would  be  the  doty  of  the  oonrt  to  dlscii 
an  impilsoned  debtor  not  withBtanding  the  objetitioBs  ot  the  judgment  ered 
bvt.  where  the  cireumsbwcee  are  similar  to  the  present  one,  we  do  not  t 
it  tbe  d  uty  «( the  oourt  to  impede  the  legal  footsteps  of  tbe  oreditxv  in  th 
dinaiy  and  reasonable  enforcement  of  bis  rights,  or  turn  forward  the  In 
upon  tbe  judfciftl  olodt  in  ordw  to  liasten  the  hour  ot  the  debtw'a  diieb 
from  his  imprisonment.  Tlie  moUon  for  tbe  debtor^  diseharge  fa  denlM 
Uw  presmit,  and  proeeedlngs  may  be  adjoomed,  unless  otlwrwiae  agreed  i 
by  tba  nmectlve  oouaseU  anttl  three  months  from  the  time  ol  the  deb 
amst.  we  leave  open  for  farther  consMwatlon  the  qnesOon  tf  to  whetti 
tho debtor  being  on  the  liitiit»— the  proceedings  can  be  adjourned  to  ada; 
later  than  tUree  months  from  the  preaentaUon  of  hla  petltloni  w  irbetbe] 
adjonmnient  mmtt  be  limited  to  three  montbs  from  ibe  time  of  his  h 
ittKm  the  exeeutton.  A  comparison  d  eection  111  with  sections  2B0O 
WU9  of  the  Code  woald  seem  to  leaTe  ttie  matter  somewhat  in  donbt  « 
the  debtor  ta  Imprltooed  within  the  jail  Hmita  of  any  jalL 


MoBbids  et  oL  «.  Luioan  et  at. 

(CHrmU  Court,  Nam  TarU  Ooumbtf,  Haj,  IflOOi) 

Mono*  ov  Tauir~>amni>D  PLxinnroB. 

The  Berrioe  of  an  amended  oomDlalot  and  the  answer  thwetik  ndsaa  s  unr 
which  most  be  notloed  for  trial,  woere  the  order  granting  tbe  amendmeDt  dii 
require  as  a  oondition  that  the  notioe  of  trial  theretofore  served  should  at&nd. 

Action  by  Hany  McBride  and  Charles  F.  Droste,  partners,  doing  bust 
as  produce  commission  merchants,  under  tbe  firm  name  of  McBride  & 
against  Patrick  T.  Langan,  George  £.  Be  le  Bee,  and  Joseph  P.  Laogan.  ] 
ners  under  tbe  firm  name  of  P.  T.  Langau  &  Co..  for  tba  price  of  goods 
and  delivered  by  plaintiffs  to  defendanls.  Pursoaat  to  leave  proTit 
granted,  (10  T.  Supp.  554.)  plaintiff  withdrew  a  juror  at  tba  trial  o 
cause,  and  amended  his  complaint,  and  now  moTes  to  bare  the  oaae  rasi 
to  the  day  calendar,  and  set  for  trial.   See.  also,  10     T.  Supp.  552. 

Jfraneia  IT.  Judge,  Jr*t  for  plaintiffs.  J*  W^oitey  BTUfppwd,  for  4k 
anta. 

Inobahajc*  J.  By  the  service  of  the  amended  complaint  in  thla  ac 
and  the  answer  to  that  amended  complaint,  a  new  iuue  waa  raised  i 
must  be  notloed  for  trial.  Undoubtedly  the  court  bad  tbe  power  aa  a  o 
tton  for  granting  the  amendment  to  require  that  tbe  fonaer  notica  of 
should  stuidi  birt  no  such  order  was  made.  I  think,  therefore,  the  pla 
must  nt^ice  tbe  case  regularly  for  trial  before  it  oaa  b*  set  down  tm 

Applinatlon  denied. 


BwiNG  e.  Atunho  Ate.  B.  Go. 
(Otty  Cawrt  nf  Broohlvn*  Oeneral  Term.  NoMattar  H  UN4 
BoNM  AKD  amaat  RuLaouHH-IimiNBS  to  I^telirs. 

In  ao  aotiou  for  personal  injuries  alleged  to  have  bean  snstafaied  t]u<aaa 
aegllgenoe  of  the  driver  of  defendant's  horse-car,  plaintiff  admitted  that  atu 
tba  car  approaching  as  she  stepped  from  the  curb  to  otobs  the  street,  bot  ga 
further  attention  to  it,  and  only  watched  the  car  approaohtuff  in  the  opposite  ■ 
tion.  The  nnoontradicted  teaumony  of  tbe  driver  uowed  that  he  saw  piafnl 
she  stepped  from  the  curb,  called  to  tier  seTOral  times,  used  ereiT  rroaslblo 
to  stop  the  car,  and  snooeeded  in  dolnr  so  as  tb»  bonea*  heads  rnanTioil  nU 
BsId,tkatibeo»mplaintwasproper^l8missed. 
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Appeal  from  trial  term.  .       ,       .  , 

Argued  before  OraoicNS  and  Van  Wtcu»  JJ.      '  . 
Thomas  S.  P^anaU,  for  apjMUant.  Traiqf,  Mfo^ariand,  Soardnum  4 
PiaiU  tot  rQSp«)adent. 

OsBOBMB.  J.  Plaintiff  brought  thii  action  to  recover  damagsB  fas  lajurlea 
lilted  to  have  been  sustained  by  her  through  the  negligence  ct  cub  of  tbe 
Irivera  of  a  horse-car  of  tbe  defendant.  On  the  trial,  tbe  complaint  was  dis- 
uissed  after  testimony  had  been  put  In  by  both  sides,  on  the  ground  that 
;here  vm  no  proof  of  negligence  on  the  part  of  defendant's  driver.  Plaintiff 
ippeals  from  tbe  judgment  entered  on  sucb  dismissal.  FlalntiO's  evidence 
was  to  the  effect  that,  on  December  16. 1889,  about  half-past  7  In  tbe  evening, 
irbile  On  her  way  to  church,  she  started  from  tbe  north-easterly  corner  of 
!^urt  street  and  Atlantic  avenue,  to  cross  Atlantic  avenue.  As  she  stepped 
lown  from  the  curb  to  tbe  cross-walk  on  a  brisk  walk,  she  loolied  to  her  left, 
iod  saw  the  car,  the  driver  of  which  was  alleged  to  have  been  negligent, 
ibout  five  houses,  or  about  125  feet  awv  from  ber.  and  approaching  her  on 
:lie  track  nearest  to  her*  then  she  looked  to  the  right,  and  saw  another  car 
mnilng  up  from  the  ferry,  and  nearer  ber  than  the  car  she  first  saw.  She 
tept  ber  eye  on  the  oar  coming  from  tbe  ferry,  and  appears  to  have  igDcned 
:be  approach  of  the  other  car.  She  says;  "One  of  the  hwaes  [meaning  carsj 
was  down  live  bouses  from  me,  and  I  had  my  eye  on  the  other  car  that  was- 
wming  up  from  the  ferry.  I  was  knocked  down.  The  first  thing  I  knew  the 
3orse*8  bead  strode  me  here,  and  knocked  me  over  on  my  right  side  on  the* 
walk,  or  on  the  track."  She  farther  testified,  on  her  cross-examination,  as- 
'ollows:  **Que»tion*  Thefi,  you  say,  the  car  was  about  125  feet  away  when 
fou  first'  saw  ffi?  Answer,  when  I  first  saw  It.  Q.  Ton  were  then  on  the 
;urb-8tone?  A,  Tee;  I  was  going  off  the  curb-stone.  Q.  Then  yoa  turned 
kiray  and  looked  in  tbe  other  direction,  did  yon?  A.  I  looked  then  up 
;owards  the  ferry,  and  1  see  the  other  car  coming  from  the  ferry.  Q.  Answer 
ny  question.  Tou  then  turned  away,  and  loolied  in  ttie  other  direction,  did 
ranr  A.  TSo;  I  Irant  right  along,  and  I  see  over  my  right  shoulder  theotber 
»r  was  coming,  and  I  had  my  eye  on  that  car  that  was  coming  from  the 
'erry.  Q.  Tou  did  not  look  In  the  other  direction  at  all  thenf  A.  No;  I 
lidnH.  Q.  So  that  tbe  last  time  you  sair  the  horses  of  tbe  car  that  struck 
TOU,  you  were  on  the  curb-stone,  a  distance  of  about  eighteen  feet  from  the 
.nokf  A,  Stepping,  yes,  Or.  As  nearly  you  can  fit  it?  A.  Tea,  sir.. 
2-  And  the  ear,  you  think,  was  about  five  houses  away?  A.  Five  houses- 
tway.  ^.  From  you?  ^.  Tes,  sir.  Q.  And  tlien  your  attention  was  dimiWn- 
x>  the  other  «ar?  j1.  Tes.  air.  ^.  And  you  walked  straight  to  the  track? 
1.  I  went  right  straight  along,  sod  the  first  thing  I  knew  I  was  struck." 
Another  wttnessforthe  plaintiff,  William  Menagb,  testified  that  be  WMtmthe 
Ame  comer  from  which  plaintiff  started  to  cross  Allanttc  avenne,  going  ln«n 
>pposite  direction  towards  the  city  hall.  Hie  was  attracted  by  the  driver 
iialloing,  when  he  turned  around,  and  saw  the  horses  approaching,  and, 
ibont  13  feet  from  the  cross-walk,  heard  the  driver  hallo  twice;  saw  the 
lorses  knock  plaintiff  down.  When  the  car  stopped,  the  dash-board  of  the- 
nar was  abont  3  feet  from  the  cross-walk.  This  was  snbstantlally  the  evi- 
ienoe  on  tbe  part  of  the  plaintiff,  aa  to  the  happening  oi  the  aecldent.  On 
ibepart  of  thedetfendaat.  the  driver  testtfled  that  he  was  goingat  an  ordinary 
Ifait.  on  Cime.  When  aboirt  three  oar^teaagths  from  the  cross-walk,  be  saw 
)lAintlff  absp  off  the  curb-stone.  **I  shouted  mt  her,  in  a  load  tone  of  Tolee, 
HeyP  I  shouted  several 'Umee  to  the  lady.  She  had  her  head  tamed  down 
own,  paying  no  attention  to  me  whatever,  therefore  I  stopped  the  car,  and 
itill  shouted.  Tbe  track  being  slippery,  I  stopped  the  car  with  the  horses* 
leads  over  tbe  first  flagging;  probably  tbe  noses  were  on  the  edge  of  the  second 
lagging,  being  three  fis^ngs  nn  the  cross-walk.  Slu  did  n(%  p^y  no  atton- 
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Uon  then.  She  walked  deliberately  ander  the  horses*  bends,  and  as  the 
walked  under  she  fell  down."  Tuking  the  testimony  on  the  part  of  tba 
plaintiff  wherever  it  conflicts  with  the  driver's  evidence  aa  true,  and  giviog 
credit  to  so  much  of  the  driver's  testimony  as  is  uncontradicted,  we  are  at  i 
loss  tO'perceive  how  the  driver  can  be  chargeable  with  negligence.  FlaintiQ 
admits  that  she  saw  the  car  approaching  as  she  stepped  down  from  the  curb, 
but  gave  no  further  attention  to  It,  only  watching  the  car  approaching  in  tba 
opposite  direction.  Tlie  driver  saw  lier  as  she  stepped  down  from  the  cuit, 
called  out  to  her  several  times,  and  used  every  possible  effort  to  stop  his  cu, 
and  succeeded  in  doing  so  as  the  horses'  lieads  reached  plaintiff.  What  mon 
he  could  have  done  to  prevent  the  accident,  we  are  at  a  loss  to  safest.  He 
was  vigilant,  proceeding  at  an  ordinary  gait,  had  control  of  hia  team,  and 
used  every  effort  In  his  power  to  warn  plaintiff,  and  to  stop  his  ear.  In  our 
opinion,  there  was  no  evidence  In  the  case  on  which  a  jury  would  have  ben 
justifled.  on  the  uncontradicted  facts,  in  finding  a  verdict  of  negligenn 
against  the  defendant,  and,  if  so  found,  it  would  have  been  the  duty  of  tin 
trial  judge  to  set  it  aside.  Under  such  circumstances,  the  complaiiU,  we 
think,  was  properly  dismissed.  In  coming  to  tiiis  conclusion,  we  have  not  it 
all  considered  Uie  question  of  plaintiff's  negligence.  The  complaint  was  di»- 
missed  on  the  ground  that  there  was  no  proof  of  negligence  on  the  p.^  of 
the  defendant,  and  on  that  ground  we  think  the  judgment  should  be  ■»■ 
talned.  Judgment  affirmed,  with  ooets. 


O'Kebfb  v.  O'Keefb. 

(Ottv  Court  €f  BrooMt/n,  Oenerat  I^rm.  November  H  U90.) 

DivoBoa— Ranaw  on  Appbal. 

Where  the  evidence  is  Ronflioting,  the  dedaloD  of  the  trial  ooort  rsfosing  » irih 
a  separation  ou  the  ground  of  cruel  and  inhuman  treatment  wUl  not  be  disturbed. 

Appeal  from  special  term. 

Action  for  divorce  by  Mary  O'Keefe  against  William  H.  O'Keeto.  nen 
was  judgment  for  plaintiff,  and  defendant  appeal!. 
Ai^aed  before  Osborne  and  Vak  Wtok,  JJ. 

ThomoB  F.  Magner,  for  appellant.   Jerry  A.  Wemberg,  tor  respondent. 

Osborne,  J.  Action  for  a  separation  on  the  ground  of  cruel  and  inhnmaa 
treatment.  The  learned  trial  judge  has  found  in  favor  of  the  defendant,  and 
the  only  question  before  us  on  this  appeal  is  as  to  whether  the  findings  an 
supported  by  the  evidence.  We  have  carefully  examined  all  the  e▼idenc^ 
and  are  of  the  opinion  that  the  judgment  should  be  affirmed.  It  ia  true  th^ 
there  is  a  decided  condict,  in  many  instances,  between  the  plaintiff  and  b«r 
witnesses  and  the  defendant  and  liis  witnesses;  but  there  is  no  auch  prepon- 
derance of  evidence  in  favor  of  the  plaintiff  ns  would  justify  us  in  interfering 
with  the  conclusions  of  the  trial  court.  The  lt>arned  trial  judge  had  the  wit- 
nessps  before  him.  heard  them  testify,  and  had  full  opportunity  to  obeem 
their  manner  and  bearing  while  on  the  witness  stand,  and  was  thna  able  to 
weigh  their  testimony,  and  to  ascertain  the  degree  of  credibility  to  be  attadied 
to  the  statements  of  the  various  witnesses  better  than  we  canfrom  the  printed 
case  on  appeal.  A  perusal  of  the  testimony  satisfies  as  that,  while  Uie  cos- 
duct  of  the  defendant  was  in  some  casee  highly  censurable,  yet  plaintiff  bai 
fallen  far  short  of  establishing  such  a  case  in  her  favor  as  would  wrttttolMr  to 
the  relief  that  she  seeks.  Judgment  affirmed*  nooosta. 
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FosTBK  V.  Bhinburt.  Sheriff. 
COttv  Court  of  Broofclyn,  Qetural  Term.  NovemberM,  UNl) 

1.  Ponu  or  DspDTr-SHBRiTF— EupLOTiNo  £bbfbb. 

AdepntyHitieriS  is  acting  wltbin  the  «oope  of  hU  employment  In  angsffing  Bk^ 
to  aid  to  HliBlT  keep  property  which  heh«dl«viedon  nnder  warrants  olettatdmiMit, 
end  the  iheriff  is  liable  for  hit  acta. 


Tostlmooy  of  the  sherift  that  whan  the  keeper  oalled  on  htm  for  bla  pay  he  told 
him  that  the  rule  of  the  office  was  that  no  keeper  should  be  einployedexoept  apon 
the  written  direction  of  the  attomer  in  the  action,  and  the  ftot  there  was  such 
written  aafhorltj,  Jnstlfled  the  Inference  that  when  the  depn^had  mtih  wrttton  au- 
thority he  was  antborlzed  to  employ  keepers. 
I.  Samk— LiABiUTT  or  Shbhitf. 

The  fact  that  the  keeper  appeared  by  oonnsel  on  the  taxation  of  the  sherilTs  bill, 
and  made  affidavit  as  to  his  serrioes,  did  not  render  the  decision  on  the  taxation 
Gonelnsira  upon  Um  or  his  aaaignee,  It  not  being  his  Aatf,  before  aooepting  employ- 
menti  to  first  discover  whether  the  sheriff  oonld  tax  the  ehaqi«  for  Us  serrioes. 

Appeal  from  trial  term. 

Action  by  Dwiglit  A.  Foster  against  Clark  D.  Rhlnebart,  as  sheriff  of  Kings 
county.  There  was  a  verdict  for  plaintiff,  and  from  the  Judgment  entered 
thereon  defendant  appeals. 

Argued  before  Osborne  and  Yah  WTCRt  JJ. 

Sobbt  it  Qifford,  for  appellant.    Vf.  C.  B.  ThomtoT^  for  respoodent. 

Osborne,  J.  In  July,  1888,  warrants  of  attachment  were  issued  out  of  the 
lupreme  court  In  three  certain  actions  pending  against  one  Henry  Cohen, 
and,  by  Tlrtue  of  said  warrants,  a  stock  of  clothing  In  the  store  at  85  Sands 
itreet  was  seized.  The  warrants  of  attachment  were  recdved  from  the  sher- 
iff's oflSce,  by  Depnfy-Sheriff  Cox,  for  execution.  He  thereupon  called  on  the 
plaintUTs  attorney  for  an  order  for  the  appolntmoit  of  keepras,  am)  the  attoc^ 
ney  fbr  the  plaintiff  in  saM  three  actions  then  wrote  on  a  paper  addressed 
'*C.  D.  Bhinehart,  Sheriff,"  and  bearing  the  titles  of  said  three  actions,  as  fot 
.owa:  "I  herebv  authorize  you  to  employ  a  keeper  to  take  charge  of  store  and 
jontents.  86  to  91  Sands  St.,  Brooklyn,  K.  Y.  Dated  Brooklyn,  K.  Y.,  July 
LOth.  1888.  Saml.  Johhsok,  Flff.'s  Attorney."  Under  this  autborisatlon. 
[>epnty-8herlfl  Oox  employed  one  Peter  Toy*  a  roedHl  deputy-sheriff,  as  a 
Keeper.  Plaintiff  brings  this  action,  as  assignee  of  siUd  Fetor  Toy,  to  reeonr 
'or  the  Taloe  of  his  aerrices  as  keeper.  At  the  trial,  the  cou  rt  directed  a  ver^ 
llct  for  plaintiff,  to  which  direction  defendant  duly  excepted.  Defendant 
low  app«l8  ftom  ttw  judgment  entered  on  such  direction,  and  from  an  cvdet 
lenylng  a  motion  for  a  new  trial. 
The  only  question  presented  on  this  appeal  is  as  to  the  liability  of  the  sber 
ff  for  the  keeper's  fees.  While  It  is  true,  as  claimed  by  ttie  learned  counsel 
or  the  appellant,  that  a  sheriff  ts  not  entitled,  by  law,  to  sped  fleally  charge 
M*  keepm's  fees,  as  such,  yet  he  is  required  l»y  a  warrant  of  attacmnent  to 
'safely  keep"  the  property  attached,  and  that  duty  as  wdl  deTolves  upon  the 
leputy  acting  for  the  sheriff  in  the  execution  of  the  warrant,  and  for  whosa 
cts  in  the  dischai^  of  his  duty  the  sheriff  is  liable.  Kow,  If  the  d^ty, 
D  tbe  discharge  of  bis  duty,  deems  it  wise  to  employ  keepers  to  aid  him 
D  "saftfy  keep"  the  attached  pn^rty,  he  is,  in  our  qilnion,  acting  within 
be  soi^  iA  his  employment,  and  the  sheriff  Is  liable  for  his  acts.  D^nd- 
nt'a  oonnsel  lays  stress  on  the  fact  that  the  sheriff  did  not  persraally  empl^ 
'oy,  or  autb<»rize  Cox  to  employ  him.  This,  in  our  opinion,  does  not  reliere 
lie  sheriff  from  responsibility  for  such  employment.  The  defendant  testified 
lat,  when  Toy  called  upon  him  for  his  pay,  he  told  him  that  "the  mie  of 
le  office  had  been  from  its  Inception  that  no  keeper  should  be  employed  ex- 
3pt  upon  tbe  written  direction  of  the  attorney  in  the  action,"  etc.  Here,  as 
Bfore  atated,  there  was  writtm  authority,  ttom  the  attorn^  tat  the  attach- 
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Ing  creditors,  to  employ  keepers,  and  Jt  may  fairly  be  inferred  from  the  ( 
fendant's  own  evidence  Lliat  wbnn  the  deputy  bad  audi  written  authority 
was  authorized  to  employ  keepers. 

It  appears  from  the  case  that  the  sherilTa  bill,  including  the  charge  1 
■keepers,  was  taxed  by  a  justice  of  the  supreme  court,  and  the  Item  1 
teepee's  fees  was  disallowed,  and  a  lump  sum  of  $100  was  allowed  1 
the  care  and  custody  of  the  attached  property.  Mr.  Toft  on  tfats  taxati( 
-made  an  alBdavit  as  to  his  services  as  keeper,  and  also  appeared  by  couns 
ft  is  daliaed  that  the  decision  on  the  taxation  of  the  Bheriff^s  bOl  !s  bindi 
•and  concTusiVB  oo  Toy  and  the  plaintiff  as  his  assignee.  We  do  not  thi 
tbis  poeition  i»  maintainable.  The  sheriff,  through  bis  d^ut^,  empIo> 
plaintiff's  assignor,  and  be  bad  a  right  to  look  to  the  sheriff  foroompensati 
for  his  time  and  services.  Jt  was  not  the  duty  of  Toy,  before  accepting  I 
employment,  to  Qrst  discover  whetlier  the  sheriff  could  tax  the  charge  fur  I 
Bervioef  againai  the  proceeds  of  side  of  the  attached  property.  He  was  jus 
fled  in'  Bsvunring  that  the  sheriff,  through  his  d^nty,  could  properly  empl 
bim  in  taking  care  of  and  safely  keeping  the  attaci.ed  property,  and  that  t 
party  emplo.yiAg  him,^  to-wlt,  kke  aheriff.  would  pay  him  foir  hia  time  a 
services  for  the  reaeoas  above  stated,  we  think  the  learned  trial  judge  pr< 
erly  directed  a  verdict  for  the  plaintiff.  Judgment  andocderdoofiag  moii 
for  a  new  trial  affirmed,  with  o<«ta. 


Bmith  et  a/,  e.  Smith. 
(OKy  Cburf  ilT  BrwMyn,  Oerurat  Verm.  Novenber  St,  1890.) 

Caroeixufioh  or  Dbbd— Trads. 

Where  a  deed  of  real  estate  1b  obtained  by  the  fraadolent  representation  of  l 
graotee  and  her  attorttey  that  U  was  only  an  ioabrameat  antJiotlsiivtiio  collect! 
•fthai«aU,attaottontooaBoel  the  ■amels  notdeftaied-brtlieteefc  tint  the  gr. 
tondldnotreadtbedeed;  but  relied  on  Uie  protoMlonal  knowtod^e  of  thft  attora 
and  the  grantee's  affection  for  them  as  their  aunt 

Appeal  fcom  speoial  term. 

Action  by  Eobort  J.  Smith  and  Thomas  H.  Smith  against  Uaigaiet  8mi 
There  waa  a  judgmenJi  for  pbUntiff,  and  defiendnat  appeals  tbwefrom.  i 
lormer  report,  ae»  7  N.  Y,  Supp,  198.  < 

Axguad  befcre  Qlbuznt,  G.  J.,  and  Qsbosmb.  J.  ' 

Johmtmt  &  JobntUa^  lor  appdhuxt.  Horaot  QtaotM,  far  ietpondnts. 

Glbmbnt*  0.  J.  In  the  year  1875*  oo«  Aon  MeOoiri  died  intestate,  seii 
■of  real  estate  in  this  city,  leaving  as  her  heirs  two  slsten,  Hannab  Saaith,  « 
Margaret  Smith,  the  defendant,  and  a  brother,  Anthony  PhUlipe.  In  lij 
said  Hannah  Smith  died  inteeiate,  and  her  only  heirs  were  two  sons,  i 
plaintiffs,  and  one  daughter.  It  Is  claimed  that  Anthony  FhUllpa  was 
alien,  and  never  resided  in  th«  United  States,  and  took  ao  intenat  in  tbe  i 
estate;  but  that  question  is  immaterial  in  this  ease.  Tbe  defendant  seemi 
have  taken  cliargeof  the  real  property  left  by  Ann  UcGool,  whleh  produ 
rents  sufficient  only  to  payloterest,  repairs,  and  taxes.  On  ae  aboat  A] 
2A,  1880,  tbe  plaintiffs  and  their  wives conv^r^d  by  deed  to  the  defendant  tl 
interest  iniucb  e«s1  property,  and  thisaoUon  was  brot^ttocaoeel  such  de 
-on  the  ground  that  the  same  was  obtained  by  frandalent  repneentations 
the  defendant  and  her  attorney.  The  learned  bdal  judge  feiuul  that  tbe  d 
was  obtained  on  the  representation  that  It  vras  an  iDStrnmmt  wfaiofa  gave 
defendant  only  the  power  to  collect  the  rents,  and  that  the  plaiaUflDi  did  not  r 
the  paper,  relying  on  the  professimial  knowledge  of  tbe  attomeyoCtbedefe 
ant,  and  on  her  affection  and  good-will  as  their  aunt.  These  was  aconttic 
the  testimony,  and  the  findings  at  ^>eclal  term  are  not  iq^tnsl;  tbe  weigti 
evidenoe,  and  the  only  question  in  tbe  oase  seans  to  be  as  to  Che  eondusi 
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of  law  drawn  from  the  facfes  as  found.   Many  authoriUas  of  other  states  have 
been  cited  hy  tlie  counsel  for  the  appellant.   It  is  not  necesHary  to  review 
auch  authorities  in  view  of  the  case  of  Institution  v.  Surdick,  87  K.  T.  40, 
whtcb  seems  directly  in  point,  and  apholds  the  law  as  held  at  the  triaL 
Judge  Eabl,  in  that  oiise,  says,  (page  49:)  "It  is  certainly  not  Just  that 
one  who  baa  perpetrated  a  fraud  should  be  permitted  to  say  to  the  party  de- 
frauded* when  be  demands  relief,  that  he  ought  not  to  have  believed  or  trusted 
him.    Where  one  sues  another  for  negligence,  his  own  negligence  contribut- 
ing to  the  injury  will  constitute  a  defense  to  the  action;  but  where  one  au^ 
another  for  a  positive  willful  wrong  or  fraud,  negligence  by  which  the  party 
injured  exposed  himself  to  the  wrong  or  fraud  wiU  not  bar  relief."    In  the 
caae  before  us.  the  plaintiffs  were  negligent  in  not  advising  with  an  attorney 
before  they  executed  the  paper  which  they  a^k  now  to  cancel;  but  tbey  saw 
fit  to  rely  on  the  statement  of  the  attorney  for  the  defendant,  with  whom  they 
were  acquainted.    On  the  facts  of  this  case,  it  is  clear  that  the  deed  should 
be  canceled.   We  have  considered  the  exceptions  in  the  case,  aud  And  no  er- 
ror.  Judgment  afflroaedi  with  costs. 


(AdMHor  Court  tf  2r«w  Forib  Otti/$  OmmU  Temu  Vonmhat  S,  1880.) 

Bqvitjlblb  AssioKmnfT. 

Pli^tUt  pondiaBed  goods  of  D.,  who  was  indebted  at  the  time  to  W.  and  defend- 
aoU.  PlsiDtUr  was  IfTDOnuit  of  defendants  clslm,  but  knewot  W.'sclabn,  aadbod 
W.  join  in  the  bUl  of  sale,  whioh  redted  that  the  goods  purchased  were  "free from 
sU  claims. "  The  property  having  been  levied  on  under  a  judgment  oonfeesed  by 
D.  to  defendants,  pltiotUt,  to  aeoure  himself  from  the  levy,  paid  the  amonnt  thereof 
to  the  sherliS  onder  protaaL  and  mbaaaveat^  obtained  the  amowt  so  paid  from 
W.t  ^ving  a  receipt  in  fnll  for  all  claims  of  eveir  description.  Held,  that  snob 
purment  W.  noted  as  an  eanltable  as^gnment  against  plalntUt  of  any  oanie  of 
aOBon  he  might  have  against  the  sherUL 

Appeal  from  jury  term. 

Acuon  by  George  Peyser  against  John  C  McCarthy  and  othoa.  subatitnted 
as  defendants  in  the  place  of  Hu{^  J.  Qrant,  sheriff,  etc  There  was  a  Ter> 
diet  ftor  plaintiff  for  $620.92,  ftnd  from  the  Jndgment  entend  thmoa  defend, 
ants  appeal. 

Argued  before  Fbbxdkak  and  Tbuaz.  JJ. 

Henry  D.  ffotchkisst  for  appellants.  John  Fmnei,  for  respondent. 

Tbttaz,  J.  The  plalntlfl  was  tha  ownw  of  certain  property  that  be  had 
bought  from  one  Dnntze.  At  tjie  Uma  of  the  sate,  DantM  owed  one  Wagner 
and  the  Ann  ol  Anitln,  ITiehols  &  Co.,  the  subatitnted  defendanta  herein. 
Katntiff  was  ignorant  of  the  fact  that  Dnntze  owed  Austin,  KIch(^  A  Co., 
but  did  know  that  he  owed  said  Wagner,  and,  to  uotect  himself  against  the 
claim  of  said  Wagner,  bad  sidd  Wagner  Join  add  Duntze  in  making  the  bill 
of  sale  to  him,  said  plaintiff.  This  bill  of  sale  contained  a  atatement  that  th« 
property  purchased  ^' was  free  from  all  claims."  Afterwards  Dnntze  con- 
fessed Judgment  to  Austin,  Klchols  &  Co.  Execution  was  issued  on  this 
judgment,  and  the  sheriff  levied  on  the  property  that  bad  been  sold  by  Duntse 
to  plaintiff.  Plaintiff,  to  secure  his  property  from  the  levy,  paid  the  sheriff 
under  protest  the  sum  of  9479.02.  Be  now  brings  tibis  action  to  recover  that 
sum. 

It  was  shown  on  the  trial  (hat,  after  payment  by  pl^ntiff  to  the  sheriff,  he 
went  to  Wagner,  and  <^t^ned  the  sum  at  •475.  and  gave  a  document  in  whidi 
he  acknowledged  the  receipt  of  said  som,  and  Mated  that  such  sum  was  **in 
full  for  all  claims  and  demands  of  every  nature  and  description"  against  the 
■lUd  Wagner.  It  does  not  appear  that  plaintiff  bad  any  other  claim  against  said 
Wagner  than  the  claim  growing  out  of  the  sale  to  bim  by  Dnntze  and  Wagner 
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and  tbe  seizure  of  the  property  by  the  ihertff.  In  fact,  the  only  inferenre 
that  can  been  drawn  from  tbe  testimony  is  that  he  had  no  other  clafni.  Bat 
plaintiff  sought  to  show  on  the  trial  that  be  borrowed  tbe  $475  from  Wagner. 
The  trial  judge  charged  that  plaintiff  could  not  be  defeated  by  tbe  fact  that 
he  received  the  sum  above  mentioned  from  Wagner;  thatsucb  payment  must 
not  be  considered  as  a  defense,  and  did  not  inure  to  the  benefit  of  the  defend- 
ants, and  was  not  received  as  satisfaction.  To  this  charge  the  defendai^  ex* 
cepted.  The  defendants  had  set  up  in  their  answer  this  payment  by  Wagnra, 
And  bad  alleged  that  plaintiff  was  not  the  real  party  in  Interest. 

The  case  presents  this  state  of  facts:  Plaintiff  makes  a  claim  for  the  same 
cause  of  action  against  two  parties.  One  of  these  parties  pays  said  claim, 
and  he  then  brings  an  action  against  tbe  other  party.  Can  be  maintain  such 
action?  We  are  of  the  opinion  that  he  cannot,  at  present,  maintain  such  an 
action  in  this  court.  The  payment  by  Wagner— that  Is.  if  made  as  stated  m 
the  documents  above  referred  to — acted  as  an  equitable  assignment  i^inst 
plaintiff  of  any  cause  of  action  that  he  might  have  against  tbe  sheriff  for 
wrongfully  seizing  bis  (the  plaintiff's)  property;  and  it  was  errorfor  the  trial 
Judge  to  charge  as  above  stated.  If.  however,  said  $476  was  lent  by  Wagner 
to  plaintiff,  it  would  not  act  as  an  assignment  or  satisfaction  of  plaintiff's 
claim  against  defendants;  and  in  that  event  tbe  question  of  loan  or  equitable 
assignment  should  have  been  left  to  the  Jury.  The  charge  was,  in  effect,  a 
direction  to  Qnd  for  plaintiff  on  that  point,  and  it  was  not  necessary  for  de- 
fendants, they  baring  excepted,  to  ask  to  go  to  tbe  jury  on  tliat  point.  Vail 
V.  Reynolds,  118  N.  Y.  801,  28  N.  £.  Bep.  3U1.  and  cases  there  cited. 

We  have  not  considered  the  question  of  fraud  in  the  sale  to  plHlntiff.  be- 
oause  that  question  was  decided  agninst  defendants,  and  tliere  are  no  ex- 
ceptions in  the  case  that  biing  the  question  before  us.  The  judgment  an! 
order  appealed  from  are  reversed,  and  a  new  trial  is  ordered,  with  ccata  of  the 
farmeir  trial  and  of  this  appeal  to  the  party  who  finally  prevaUs  in  the  action. 


(Aqwrtor  Court  qf  Nmo  Yorlt  CUnh  Oenerol  Term.  Nonmber  1^  UBOl) 

BVBBOOATioir— Loss  or  Goons  bt  Fibs— Liibilitt  or  Cabbibbs. 

OottOQ  covered  hy  two  polioieB  of  insurance  was  destroyed  while  In  the  coato^ 
of  a  railroad  oompany.  The  two  Insnrera  paid  the  ownera  ot  Ibe  ootton  the  iml 
amount  of  their  loss.  Held,  that  any  claim  <tf  the  owners  against  tba  raOroad 
oompany  thereupon  passed  to  tbe  insnrera  by  subrogation,  and  a  subasgiwBt  ailffn 
meat  thereof  to  one  of  them  by  snch  ownera  ma  nDaTalUag. 

Appeal  from  judgment  on  report  of  referee. 

Acuon  by  Clayton  Flatt  against  the  Fennsylvania  Bailroad  Company. 
The  referee  dismissed  the  complaint,  and  rendered  tbe  foUowtng  opbiion: 
"This  action  la  bronght  by  the  plaintiff,  as  assignee  of  a  chose  in  action  wbidi 
be  allies  was  assigned  to  him  by  tbe  president  and  directors  of  the  Insur- 
ance Company  of  North  America.  He  alleges,  also,  that  his  assignon  wore 
themselves  the  assignees  of  certain  persons  doing  business  as  partners  under 
the  Qnu  name  of  Ralll  Brothers.  It  is  conceded  that  whatever  cause  of  so- 
tlon  arose  out  of  the  acta  at  the  defendant  arose  in  favor  ctf  Belli  Brothers. 
But  this  cause  of  action  was  for  the  value  of  thirty-six  bales  of  cotton*  which 
were  destroyed  by  fire  while  in  the  custody  of  Uie  defendant.  Tbe  plaintiff  al- 
leges that  <  all  the  right,  title,  and  interestof  aaid  Balli  Brothers  in  said  tbirty- 
•ix  bales  of  cotton,  aifd  all  their  claim  or  demand  for  loss  and  dam^e  thereto, 
were  duly  assigned  and  transferred  to  tbe  president  and  directors  of  the  In- 
surance Company  of  North  America,  by  whldi  oompany  aaid  i^bts,  claims, 
or  Interests  were  thereafter,  for  a  valnable  consideration,  duly  assigned  to 
the  plaintiff  herein.'  An  assignment  from  Saili  Brothers  to  tbe  insuranoa 
eompAny  is  In  evidence^  and  is  dated  November  24, 1884.  The  assigoment 
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from  the  Insnranee  company  Is  tn  arldanee*  and  la  dated  Deoember  8,  1884. 
Halll  Brotlierafaad  policieBOf  Insurance  on  the  cotton  with  the  Inaurance  Com- 
pany oi  Nortli  America  and  with  the  New  York  Marine  Underwriters,  the 
latter  ot  which  ai  e  unincur|>orate(l.   Before  November  24, 1884.  these  two  in- 
surers bad  paid  Ilalli  Brotlien  the  entire  amount  of  the  )o58,  bo  that  the  hs- 
algnment  of  that  date  did  not  Test  witli  the  Insurance  Cumi  any  of  North 
AmericH  any  ciaim  of  fialli  Brothers  Against  the  defendant,  as  any  claim  of 
Hallt  Brothers  against  tbe  defendant  had  passed  already  to  the  Insurers  by 
way  of  subrogation.    This  claim,  moreover,  was  indivisible.   The  plaintiff 
proves,  however,  some  conversations  which  he  claims  establish  an  oral  assign- 
ment by  the  New  York  Marine  Underwriters  ot  their  part  of  this  claim  to  the 
Inaurance  Company  of  North  America.   It  seems  to  me  that  the  evidence  is 
all  consistent  with  the  fact  that  the  assignment  that  the  witnesses  had  in  mind 
was  the  assignment  which  was  executed  in  fact  on  November  24, 1884.  More- 
over, tbe  evidence  of  the  witness*  s  Is  indefinite  and  inharmonious.  Mr.  Chubb 
aaya  that  it  was  discussed  who  should  take  the  claim  and  prosecute  it,  and 
adds:  'It  was  finally  decided  that  Mr.  Clayton  Flatt  should  take  the  matter 
in  charge,  and  act  in  his  own  suit.*  Now  this  evidence  tends  to  show  a  direct 
oral  assignment  to  Mr.  Piatt,  quite  as  much  as  an  assignment  to  the. Insur- 
ance Company  of  North  America.  I  have  read  theevldenceoverseveral  times, 
in  order  to  see  if  it  would  not  justify  a  finding  that  upon  80P~e  day  prior  to 
December  S.  1884,  there  nas  an  executed  oral  assignment,  as  claime  I  by  the 
plaintiff,  but  I  am  unable  to  come  to  the  conclusion  that  such  was  the  case. 
The  complaint  was  verified  December  4,  1884,  by  the  plaintiff  himself,  one 
of  the  only  two  witnesses  who  testify  to  tbe  conversations  about  a  transfer  of 
the  claim.   The  witnesses  are  both  intelligent  men  of  business,  and  their 
evidence  does  not,  in  my  Judgment,  support  the  contention  that  the  oral  as- 
signment ever  took  place.   There  was  much  general  conversation  about  an 
assignment,  but  no  assignment.   This  view  of  tbe  evidence  has  seemed  to  the 
referee  to  render  it  unnecessary,  and  therefore  improper,  for  him  to  discuss 
the  interesting  questions  of  law  in  the  case.   Some  secondary  evidence  of  the 
contents  of  documents  has  been  admitted,  in  order  that  the  plaintiff  might 
have  before  the  court  all  tbe  facts,  although  It  is  very  doubtful  whether  the 
plaintiff  proved  enough  to  make  the  evidence  admissible.   The  defendant  Is 
entitled  lo  Judgment  dismissing  the  complaint,  with  costs. "  From  tbe  Judg- 
Bunt  thereupon  entered,  the  plaintiff  appeals. 
Argued  before  Fbbedhan  and  Tbuax,  JJ, 

IfathanUl  A*  Prmtita,  fw  appellant,  Bobimon,  Soribner  A  Bright,  tor 
lOipoDdent. 

FbOdbiaji.  Judgment  affirmed,  with  eoBti.  on  the  q^nion  of  the  refme. 


Forth  e.  Manhattan  Bt.  Go.  tt  ol. 
(Supertor  Court  of  New  Torit  Ci^,  Oeneral  l^rm.  Bovember  8,  UQOl) 

1  iBttnuirr  or  Ndisjlkcb— Puudihs. 

A  oompt^ui  alleged  that  defendant,  as  elevated  railway  oMnpaay,  at  times  tlum- 
In  meaUoned,  wroncfoUy  and  wlthaat  legal  anthori^,  aatered  npon  a  oertatn  pnb- 
Ue  tvenue  ana  ereotM  a  ttstloa,  and  that  saoh  station  was  an  wuawfnl  anwoprla- 
tlon  of  plaintiff's  proper^,  field,  anffloient  to  sostalB  a  JndgnMnt  dlieottng  the  f» 
moral  ot  the  statloiL 

1  Sim— BiLiir  nr  Squrt. 

The  oonunlssltmera  nnwlnfeed  nnder  Baidd  Transit  Act  IT.  T.  187S,  aathoriied  de- 
ftndint  to  build  a  statun,  provided  that  the  **italrs  aad  all  parts  of  the  itaUona  ax- 
oept  the  platform,  doors,  wiadows,  and  Inside  aheathings,  and  ezospt  the  tread  oi 
ths  ttalra,  shall  be  of  iron. "  Held  that,  in  erecting  a  station  of  wood,  defendant 
wu  guilty  of  maintaining  a  pablio  uqImumm  wUah  e^aity  woald  abate  at  the  la- 
■taaoa  ot  ao  aggrieved  property  owner. 
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▲ppwl  trom  eanlfy  twin. 

An  action  Emma  A.  Forth  against  Ifte  Uanbattan  Itallwi^  Oompuiy 
and  The  Metn^Utan  Elevated  Ball  way  Company  to  restrain  defenriants  from 
ttie  maintenance  and  operation  of  their  railroad  In  front  of  plaintiff's  prem- 
ises. Ko.  1436  Second  avenue,  Xew  York  city,  and  also  to  compel  defend- 
ants to  remove  their  station  bnllding.  Defendants  appeal  from  a  judgment 
awarding  plaintiff  a  mandatory  Injunction  for  the  removal  of  the  station,  and 
also  restraining  the  further  maintenance  nt  the  railway  In  fcont  of  plaintUPk 
premises,  unless  defendants  pay  her  81>000. 

Argued  before  Fbbbdhan  and  Ihorahaw,  JJ. 

Vaviet  A  BapattOt  for  appellants.  Jamet  S.  LtiOlow,  fbr  respondrat. 

INGBAHAX,  J.  We  are  of  the  opinion  that  the  ftKts  alleged  in  the  emn- 
pliUnt  were  sufficient  to  authraize  the  relief  granted  by  the  court  In  this  ti^ 
tion.  The  complaint  alleged  that  the  defendants.  In  the  year  1879  and  1880, 
wrongfollyt  and  without  legal  authority,  entered  upon  Second  avenue  and 
constructed  an  elevated  railway,  and  that  thereafter,  and  about  the  month  of 
October,  1881,  the  defendants  again  entered  upon  Second  avenne  and  erected 
an  elevated  station  building  of  wood,  with  a  wooden  stairway  descending  to 
the  sidewalk  of  Second  avenue.  This  structure  Is  alleged  to  be  an  unhiwfni 
appropriation  of  plaintiff's  property ;  and  a  part  of  the  relief  demanded  is  that 
ue  defendants  be  compelled  to  take  down  and  remove  the  elevated  railroad 
structure  and  station  building  on  Second  avenne.  The  defendants  in  their 
answer  allege  that  they  erected  the  elevated  railway  structure  under  au- 
thority of  the  laws  of  the  state  of  New  York,  with  the  consent  of  the 
city  of  yew  York,  and  tliat  the  said  structure  was  constx-ucled  acoord- 
ing  to  law.  The  plaintiff  alleged  that  the  station  of  the  defendant  was  nn- 
lawful.  The  defendants  deny  that  allegation,  and  allege  that  It  was  au- 
thorized by  law;  and  it  was  this  issue  that  the  court  found  in  fsvor  of 
the  pUdntifl.  We  are  also  satisBed  that  the  defendants  were  not  author- 
ized to  erect  a  wooden  station  In  any  of  the  streets  of  New  York.  The 
original  authority  given  to  the  Gilbert  Elevated  Rallu  ay  Company  to  build  a 
railroad  In  Second  avenue  was  never  acted  on  by  the  company.  Ko  railroad 
was  ever  built  under  tiiat  charter.  In  1875  the  act  called  the  "Bapid  Trwislt 
Act"  was  passed.  Under  the  provisions  of  that  act,  the  defendant  the  Metro* 
polltan  Elevated  Ballwiiy  Company  was  authorized  to  construct,  in  Second 
avenne,  a  dlfTerent  structure  tsom  that  authorized  by  the  original  charter, 
and  It  Is  upon  the  authority  conferred  by  that  act  that  the  defendants  entered 
upon  Second  avenue  and  built  the  railway  structure  now  operated  by  them. 
It  cannot  be  claimed  that  the  structure  as  built  was  authorized  by  the  origi- 
nal charter,  and  the  defendants  must  find  their  authority  to  build  and  main- 
tain their  railroad  structure  under  the  act  of  1875,  If  It  existo.  It  is  clear 
that  the  defendants  acquired  no  authority  under  that  act  to  build  wooden 
stations.  The  commissioners  appointed  under  tlie  act  of  1875  authorized  the 
defendants  to  build  the  stracture  of  iron,  and  provided  that  the  "stairs  and 
all  parts  of  the  stations  except  the  platform,  doors,  windows,  and  inside 
sheathings,  and  except  the  tread  of  the  stiiirs,  shall  be  of  Iron.*  The  struct- 
ure as  thus  prescribed  by  tiie  commissioners  was  expressly  aooepted  by  the 
defendants,  and  it  was  this  structure,  and  this  structure  only,  th^  defend- 
ants were  authorized  to  build  in  Second  avenue.  When,  therefore,  tbe  do- 
fendanta  built  and  maintained  a  station  of  wood  in  Second  avenue,  a  public 
street,  they  did  what  was  unauthorized  by  law,  and  were  guilty  of  maintain- 
ing a  public  nuisance.  It  Is  well  settled  In  this  state  that  a  oourt  of  equi^ 
wUl  abate  a  public  nuisance  at  the  suit  of  an  individual  who  sustains  thereby 
special  damage,  different  from  that  sustained  by  tlie  general  public  CoUa- 
nan  v.  Bilman,  107  N.  Y.  870,  14  N.  E.  Rep.  264. 

We  think,  therefore,  that  the  judgment  directing  the  removal  of  the  on- 
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lawM  ilnHlDM  WM  right.  Tk«otlMK.«iMitiow  pnw«ated  In  thft  caw  have 
been  Mktled.  hy  repeated  deoUtou  at  tra  oouft,  •dvemlr  to  the  appellant. 
Ve  thlok  no  error  was  comiBltted  on  Uu  trial,  and  ttint  (be  Judgment  abonld 
be  afflimed,  wilb  costa. 


{Superior  Court  q/  New  York  CUv,  Oeneral  Term.  Koremlw  8, 1890.) 

TftUTIOH— COLLIOTJOIT — AOTIOITB  TOB  TaZIS. 

Section  868  of  the  New  York  cUtj  aoDBolIdatlon  act,  providing  for  the  oolleotloo 
of  •nytax  Imposed  for  personal  property  Bpoo  any  person  in  the  oity  and  counter  of 
Bew  York,  by  action  1^  tbe  remver  of  taxes,  doe*  not  autiiorise  an  motion  agaiost 
antidentol  anotfaer  oouDty  of  the  state  fora  taxasseased  in  tfaeett^and  ooanty  of 
K«w  Turk  on  stock  in  «  bank  staadliig  In  the  name  of  such  person,  bot  for  which 
BO  warrant  has  been  issned  to  a  marshal  of  the  ctty,  as  ample  provuion  for  theool- 
leotioD  of  such  taxes  on  bank-ftto<^  of  Dou-resldent  h<dders,  by  other  prooeedings, 
has  been  made  by  other  statutes,  and  the  only  action  giTW  to  the  reoelver  of  tana 
to  an  action  in  rem,  under  seotion  814  of  the  oonsoUdaUon  aot,  to  "ooUaet  tbe  tax 
from  the  avails  of  the  sale  "  of  the  stock. 

Veidlet  at  trial  term,  aubject  to  opitikin  of  tbe  general  term. 

Action  George  W.  McLean,  as  receiver  of  taxes  in  tbe  city  of  New  York, 
against  Barab  L.  Myers,  to  recover  a  tax.  At  tbe  trial  tbe  judge  directed  • 
Tardiet  for  platntlfl*  subjeot  to  the  opinion  of  the  geaand  term. 

Argued  before  Tbiiax  and  0'GoiaLA.N,  JJ. 

WUiiam  H.  Clark,  {fteorga  S.  Coleman,  oC  counsel.)  for  plalntifl*  SUmmm 
(ft  Wiiliatrut  (27.  P.  Johtuon,  of  eounsel,)  fur  defendant. 

O'GoBXAH.  J.  Tbe  contention  on  tbls  appeal  arises  from  the  following 
faota,  which  are  admitted:  The  defendant  was  assessed  in  tbe  city  and  oounty 
of  New  York.  In  1882  and  1883.  on  certala  stock  in  the  Broadway  National 
Bank  standing  in  her  name,  iiShe  has  always  been,  and  is,  a  resident  ot  West- 
cheater  oounty,  Tbe  proceedin^fs  by  wJiich  tbe  tax  was  imposed  were  all  reg- 
nlnr,  and  a  warrant  for  tbe  collection  of  the  tax  was  delivered  in  due  form  to 
tbe  plaintiff,  who  is  receiver  of  taxes  in  the  city  of  New  York.  Tbe  tax  has 
never  been  pidd  by  defendant.  It  does  not  appear  that  any  warrimt  to  collect 
it  baa  ever  been  Isaned  to  any  maralial,  oi  returned,  or  that  there  has  ever 
been  any  attempt  to  levy  it  by  distress  and  sale.  The  pl^ntifl,  aa  receiver  of 
taxes  In  the  city  of  New  York,  now  brings  this  action  against  the  defendanti 
and  demands  a  money  judgment  for  tbe  amount  of  the  tax,  and  interest  With 
the  assent  of  counsel,  the  court  directed  a  verdict  for  the  plaintiff,  subject  to 
tbe  opinion  of  tbe  court  at  general  term.  The  recover  of  taxea  is  an  officer 
of  the  law,  and  baa  no  powers  other  than  such  as  are  expressly  or  by  necessary 
implication  conferred  on  him  by  tbe  law.  As  a  condition  precedent  to  the 
right  of  the  receiver  of  taxes  to  maintain  any  action  for  the  oolieotlon  of  per- 
eonal  taxea  under  tbe  provisions  of  section  863  of  tbe  consolidation  act  of  1882, 
it  mast  appear  that  the  case  is  one  which  by  statute  the  receiver  is  authorized 
to  seud  to  the  attorney  for  tbe  collection  of  personal  taxes  for  prosecution. 
These  cases  are:  (1)  "All  cases  of  personal  taxesembraced  In  tbe  assessment 
rolls,  when  the  assessment  is  91,000  or  more,  and  apon  which  a  warrant  to 
any  of  the  marshals  of  said  city  and  county  has  been  issued,  and  onsatlsfled 
for  a  period  of  Bixtydays.orieturnedunsaiUBfled  in  whole  or  in  part;"  and  (2) 
"all  other  cases  of  personal  taxes  when  application  to  any  court  may  be  made 
for  the  collection  of  the  tax."  Gooaolldation  Act.  §  859.  The  cases  where 
application  to  any  court  may  be  mads  for  collection  of  a  tax  are  those  men- 
tioned in  section  837  of  that  act,  and  there  Is  no  evidenoe  that  any  of  the 
events  have  occurred  in  this  case  justifyiuK  tbe  receiver  of  taxes  in  biinging 
this  action  againatthedetendAut.  Id.  §  857.  Sectioo  86Sof  tbe  consolidation 
act  provides  for  the  collection  by  action,  of  any  tax  imposed  for  personal  prop- 
er^ apoo  Ukj  parson  la  the  elty  and  ooanfy  o<  New  YoA,  It  Is  contended 
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by  the  pUinttil  here  that  the  true  meftnlDg  of  this  daase  is  to  be  arrlred  at  bj 

constroing  it  as  if  it  had  been  written  thus:  "For  the  c(dlectlon  ct  any  tvc 
Imposed  in  the  city  and  county  of  New  York  upon  any  person."  etc.  I  do 
not  think  that  we  are  justiBed  in  taking  this  liberty  with  the  text  of  the  law, 
especially  aa  there  is  no  necessity  to  resort  to  such  a  process.  The  law  has 
made  ample  provision  for  the  collection  of  taxes  on  bank-stock,  no  matter 
where  tlie  uwiier  may  reside. 

By  chapter  761,  Laws  1866,  the  stock  was  made  taxable  at  the  place  where 
the  bank  was  located,  and  special  remedies  were  provided  for  Die  collection 
of  that  tax  where  the  stockholder  was  a  non-resident.  First.  In  case  of  non- 
residence,  the  collector  and  county  treasurer  may  proceed  against  the  person 
taxed  in  the  same  manner  as  where  a  personal  tax  haa  been  assessed  upon  a 
person  who  has  subsequently  removed  from  the  town  or  ward  wliere  the  assess- 
ment is  laid,  namely,  by  issuing  a  warrant  to  any  nlieriS  or  constable  of  the 
county  to  which  the  person  h:is  removed.  Laws  1836,  c.  461.  Hecond.  And, 
this  also  in  case  of  non-residence,  the  county  treasurer  or  receiver  of  taxes 
may  have  an  action  to  collect  the  tax  from  the  avails  of  the  sale  of  the  stock. 
Third.  The  tax  is  made  a  lien  upon  the  stock  from  the  day  it  is  assessed*  un- 
til payment  is  made,  and  all  transfers  are  subject  to  such  lien.  Fourth.  It  Is 
made  the  duty  of  the  bank  and  of  Its  officers  to  retain  so  much  of  any  divi- 
dends declared  upon  the  stock  as  will  suffice  to  pay  the  tax.  until  the  tax  is 
paid.  These  provisions  were  re-enacted  in  1880,  in  1881,  (chapter  477,)  and 
in  ttie  act  to  revise  the  banking  laws,  (chapter  409  of  1882.)  and  are  now  Uie 
law.  By  section  814,  c.  409,  Laws  lt^2,  the  receiver  of  taxes  may  have  an 
action  to  "collect  the  tax  from  theavailsof  the  sale  of  his(tlieowner's)8to(^, 
in  cases  where  he  does  not  reside  in  tlie  place  where  the  bank  is  located.  This 
act.  I  thi  nk,  is  broad  enough  in  its  language  to  cover  such  transactions  in  the 
city  of  New  York.  The  action  now  undercunsideration  is  not  brought  under 
or  In  compliance  with  this  act.  It  is  not  an  action  in  rem,  for  the  purpose  of 
procuring  a  sale  of  ttie  stock,  but  an  ordinary  action,  in  personam,  tot  a 
money  judgment  It  is  not  even  alleged  here  that  the  bank>stock  la  now  in 
the  possession  of  the  defendant,  and.  as  to  the  taxes  of  1883,  it  would  appear 
tiiat  the  defendant  was.  in  fact,  not  a  stockholder  when  these  taxes  were  im- 
posed. In  my  opinion,  this  action  on  the  part  of  the  plaintiiZ  cannot  be  sus- 
tained. The  verdict  for  the  plaintiff  ahould  be  set  aside,  and  the  defeocUuit 
thonld  have  judgment,  with  costs. 


Patterson  v.  MtmrxL  Life  Abs'n  of  Ambrioa. 
(Superior  Covrt  of  New  Tbrit        Omeral  Term.  November  8,  UOa) 

DmOMAr  or  Aobibd  Cass— Injonotioh. 

Code  Civil  Proc.  N.  Y.  {  1281,  prohibits  the  granting  of  relief  ^loJunotloD  In  a 
oaae  sabmltted  on  an  agreed  statement  of  facts  and^  section  197B.  field,  that  a 
ease  bo  submitted  must  be  diamUaed  where  the  only  question  Involved  is  wheam 
Uie  benafldariea  under  a  oertLfloate  of  membership  in  a  mutual  Ufe  Insnranaa  ano- 
idatlim  ahall  be  M^d  oat  of  its  reaerve  fusd  or  out  of  anaaaessmeiittobBleviad  tm 
all  the  holders  n  oertifloates,  including  that  represented  by  the  ben^darlee,  aa  tte 
only  efleotiva  relief  in  their  favor  would  be  an  Injunotton  agalast  levying  the 
asaessnieatk 

OnitroTeray  submitted  on  an  agreed  statement  <tf  fkoto  nnder  Oode  GItU 
Proc.  N.  Y.|  1279. 

Flidntifl,  George  T.  Patterson*  Is  one  of  the  beneAolario  In  a  certifloate  of 
membersbip  issned  by  defendant,  the  Mutual  Bene0t  Life  AMOoiaU<m  of 
America,  to  plaintifTs  fitther,  George  T.  Patterson,  deceased.  Plaintiff 
daimed  that  this  certificate  is  payaUe  out  of  the  surplus  of  the  reserve  fund 
above  8100,000(  wltlwut  makii^  an  assessment,  while  the  assooiatl<m  insists 
on  its  right  to  make  the  assessment.  The  certificate  provided  that  on  ttie 
desUk  ta  George  T.  Patterson  the  bentf  daries  named  therein  should  be  paU 
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•10,000  "from  the  mortuHry  fund  of  the  association  at  the  time  of  said  death, 
or  if  such  fund  be  InsufHcient,  and  the  reserve  fund  be  not  then  applicable  to 
such  payment,  tlien  from  whatever  moneys  shall  be  realized  from  an  assess- 
ment of  all  surviving  members  to  be  expressly  made  to  meet  said  death  claim, 
— it  being  understood  and  agreed  that  not  more  than  one  assessment  shall  be 
made  for  each  death, — and  no  claim  based  upon  this  certiflcate  shall  be  due  or 
iwyable  except  as  aforesaid,  or  from  the  reserve  fund,  as  hereinafter  pro- 
vided. Upon  the  death  of  the  member  above  named,  and  while  this  certlQ- 
eate  of  membership  is  in  force,  all  the  conditions  hereof  having  been  conformed 
to  by  said  member,  if  the  amount  in  the  mortuary  fund  of  the  associa- 
tion is  insufficient  to  meet  said  claim  by  death,  an  assessment  shall  be  ex- 
pressly made  upon  the  holders  of  certificates  in  force  at  the  date  of  sncb  death 
for  such  a  sum  as  has  been  established  by  the  board  of  directors  according  to 
the  age  of  each  member,  and  all  moneys  received  from  such  assessment,  less 
twenty  (20)  per  cent  to  be  set  apart  to  the  reserve  fund,  shall  be  exclusively 
used  In  the  payment  of  the  death  claims  hereunder,  but  not  exceeding  the 
above-named  sum.  From  each  assessment  received  by  tlie  assoclaliou 
twenty  (20)  per  cent,  shall  be  set  aside,  and  constitute  a  reserve  fund,  which 
shall  be  deposited  wiih  a  trust  company,  and  to  be  securely  Invested  in 
United  States  bonds,  bond  and  mort^^age  or  other  interest-bearing  securities, 
by  said  trust  company  as  trustees,  for  the  exclusive  beneQt  of  the  members 
of  the  association,  and  shall  be  exclusively  used  as  hereinafter  provided. 
The  reserve  fund  above  one  hundred  thousand  dollars  (9100,000)  may  be  ap- 
plied to  the  payment  of  claims  in  excess  of  the  American  Experience  Table 
of  Moriulity,  and  when,  under  such  circumstances,  any  claim  by  death  is  due, 
to  the  making  up  of  any  deQciency  that  may  then  exist  in  the  mortuary 
fund."  It  was  admitted  that  then  no  mortuary  fund  was  in  existence,  and 
that  the  deaths  of  the  members  of  the  association  had  Iteen  in  excess  of  the 
American  Experience  Table  of  Mortality.  It  wns  also  admitted  tliat  the  asso- 
ciation bad  9180,000  in  its  reserve  fund,  which  hod  been  created  from  assess- 
ments levied  on  meml>ers  of  the  association.  It  was  further  admitted  that  if 
plaintiff's  claim  was  paid  by  an  assessment  he  would  be  subject  to  be  assessed 
his  ratable  proportion  therof . 
Argued  before  Fbeedhan  and  Ihqbabah,  JJ. 

JoMph  Kuntmann,  for  plaintiff.   Cl^ord  A.  H,  BartUtt,  for  defendant. 

IHORAHAH,  J.  This  Is  a  controversy  submitted  upon  an  agreed  statement 
of  fada  for  the  purpose  of  procuring  a  judgment  as  to  the  right  of  the  defend- 
ant to  assess  the  amount  that  tliey  would  be  required  to  pay  upon  the  death 
of  one  Oeorge  T.  Patterson,  a  member  of  tlie  association.  By  section  1281 
of  the  Code,  it  is  provided  that,  if  the  statement  of  facts  contained  in  the  case 
Is  not  sufficient  to  enable  the  conrt  to  render  Judgment,  an  order  must  be 
made  dismissing  the  submission,  without  costs  to  either  party.  This  case 
oomes  within  this  provision,  and  it  is  impossible  for  the  conrt,  on  the  state- 
ment of  facts  contained  in  the  case,  to  render  any  Judgment  authorized  in 
such  a  proceeding.  The  question  that  the  court  is  aslted  to  determine 
involves  a  construction  of  section  23  of  the  by-laws  of  the  association,  which 
is  substantially  reproduced  in  the  certlhcate  Issued  to  its  members.  That 
section  provides  "that  the  relief  fund  above  9100,000  may  be  applied  to  the 
payment  of  claims  in  excess  of  the  American  Experience  Table  of  Mortal- 
ity. "  Both  parties  conceded  that  the  plaintiff  is  entitled  to  recover  from  tiie 
association  the  amount  named  in  the  certificate,  and  the  only  point  in  contro- 
versy is  as  to  whether  or  not  the  association  has  the  right  to  cause  an  assess- 
ment to  be  levied  upon  the  members  of  the  association  to  pay  that  claim.  Xo 
such  assessment  has  yet  been  levied,  and  the  only  fact  in  relation  to  such 
assessment  that  is  stated  in  the  submitted  case  is  that  the  association  claims 
the  light  to  make  such  an  assessment.   The  only  judgment,  therefore,  that 
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the  court  could  give  that  vould  ftt  all  be  effetAuol  would  be  au  Ininneiloa 
reetralning  the  aaBooUtlun  firom  noaklng  eacb  an  asaessment.  In  tbe  eaaa  eC 
attttm-Ship  Co,  V.  VoorhU,  104  K.  Y.  528,  11  K.  E.  Bep.  49.  It  was  h«U 
that  In  such  a  case  the  court  had  no  Jurisdiction  to  decide  the  controversy  or 
render  judgment  on  the  merits.  Section  1279  of  tbe  Code  anthorind  Uw 
parties  to  a  question  in  dllAjrenoe,  whlcb  might  be  tbe  subject  trf  an  action, 
to  agree  upon  a  case  containing  a  statement  of  facts  upon  wbldi  the  ooatn- 
versy  depends,  and  present  the  same  to  tbe  court.  Such  a  qneBtlon  must  be 
one  which  might  be  the  subleot  of  an  action,  and  section  1281  expressly  pRK 
blblts  any  relief  by  injunction.  Now  on  the  facts  uresented,  the  only  eon* 
troTOrsy  that  coold  possibly  be  tbe  subject  of  an  action  would  be  to  lestiala 
the  defendant  by  Injunction  from  making  the  assessment,  and  that  section 
1281  prohibits.  I  think,  therefcve,  that  this  court  has  no  JurlKlictlon,  aad 
that  Uie  proceedings  must  be  dismissed,  without  costs. 


(CUu  Court  qf  New  Torit,  Oenerai  Term.  Deoaabor  1,  UOQL) 

AonoH  oir  NoT>— DsnNsM— Fkavs, 

In  an  action  affainet  tbs  maker  of  a  note,  where  plalntUPs  tesUmonr  shows  tlut 
he  received  the  note  after  maturttr  from  one  who  had  received  It  from  the  payee, 
In  fwrt  payment  of  an  antecedent  debt.  It  is  error  to  exclude  evMMioe  tar  Aefwunt 
tbathevraeiudnaed  to  aaeoate  tha  note  thaflrs)rtiitoiit  lepBMaatanoaa  of  Om 
payee. 

Appeal  from  trial  term. 

Actiun  by  William  S.  Lalor  on  a  promissory  note  for  $900,  made  by  de- 
fendant, Andrew  B.  Tetter,  to  tbe  order  of  J.  Howard  Burnbam.  Tbe 
note,  with  $300  cash,  was  given  by  defendant  to  Bumham,  for  a  carpet-beat- 
ing machine,  and  a  license  for  using  the  same  within  the  territory  bounded 
by  the  Xortb  and  East  rivers  and  52d  street  on  the  south  and  62d  street  on 
the  north,  in  the  city  of  New  York.  Barnham  claimed  to  be  the  sole  agent 
of  one  Foster,  the  patentee  of  the  machine.  Upon  receiving  the  9800  (»sh, 
and  the  note  in  suit,  Burnham  delivered  to  thedefendanta  license  for  tJie  tei^ 
ritory  described,  representing  that  he  had  the  exelnsive  rIgM  to  grant  the' 
license  forsald  territory.  Thereafter  defendant  discovered  that  Bumham  had 
previously  given  a  license  to  another  person  for  tbe  use  of  tbe  machine,  upon 
the  same  territory  covered  by  the  license  to  tbe  defendant,  amd  thus,  hy  bis 
traodnlent  representations,  Bombam  procured  the  9300  cash,  and  the  not«  la 
■nit  from  the  defendant.  Upon  the  trial  tbe  defendant  offered  to  provotiieas 
facts,  but  the  trial  Judge  refused  to  permit  him  to  do  so,  and,  upon  the  epm* 
Ing  of  counsel  stating  these  details,  directed  a  verdict  in  favor  ot  the  phdnttC 
The  plaintiff  bad  previously  proved  that  be  received  Uie  note,  after  its  ma- 
turity, from  one  Patten,  who  had  received  it  from  Bumham  in  part  payment 
of  an  antecedent  debt.  From  the  judgment  entered  npwi  this  dlreotioii»  d*> 
fendant  appeals. 

Argued  before  MoAdam,  G.  J.,  and  Fitzsucohs,  J. 

Ze  BarbUr  ift  Bmwtor,  for  appeUant.  /.  F,  PeruUsloR,  for  taapoadent. 

Feb  Curiam.   The  application  of  the  fbllowlng  settled  principles  «C  lav 

requires  tbe  reversal  of  the  judgment  appealed  from: 

1.  Where  a  person  is  Induced  to  sign  or  indorse  a  note  by  falae  represen- 
tations, he  is  only  liable  to  one  who  takes  the  note  in  good  ftdth,  and  for  a 
value.  Hart  T.  Falmer,  12  Wend.  528;  Stewart  v.  8ma%  2Barb.  £69;  Bank 
V.  Ditfendojf,  25  K.  E.  Kep.  402;  Bank  v.  tfrsen,  43  TS.  T.  296.  As  a  gen- 
eral rule,  the  Indorsement  of  a  negotiable  note  is.  in  Itself,  jnimafasU  evi- 
dence that  the  indorsee  has  paid  value  for  it,  but  when  Uie  payee  has  pneured 
the  note  by  fraud,  this  presumption  is  rebutted,  and  thalKHdereiinttot  reeov<ar 
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wttbOQt  proving  that  be  )hu  paid  valae.  1  DanM,  K^.  Iiutvp-  612;  SA- 
wards.  Bills  ft  K.  686;  Sanftv.  6'mn.tupra;  IFfI«onr. /eoe/c0,68N.Y.O42; 
atymmr  y.  MeKitat^ry.  106  N.  Y.  m  12  N.  E.  Kep.  and  14  N.  E.  Bep. 
94;  H«a»  T.  Shannon,  ante,  129. 

2.  To  entitle  a  party  to  Uie  character  of  a  bcnajlde  pDrehaaer,  without  b»> 
tloe«f  a  priwrigbt  or  equity,  be  must  not  only  hare  obtained  the  legal  right 
to  tbe  property,  but  be  most  hare  paid  Uie  pnrebase  moasy  or  some  |iart 
tlMreot.  or  havo  pcrtedwttb  something  of  valoo.  Clark  t.  thtUaghtr,  30 
How.  Pr.  808;  Morton  v.  Rogert^  14  Wend.  576.  Receiving  a  note  wbloh 
has  been  frauduIenUj  put  In  circulation  merely  as  payment  for  a  preceding 
debt,  no  new  credit  being  given,  and  no  security  being  discharged  or  relln- 
qulshed*  nor  any  new  responsibility  Incarrad,  is  not  puling  with  value  such 
as  to  enable  the  holder  to  enforce  the  bill  against  an  accommodation  party,  or 
to  Ixrid  It  against  a  true  owner.orto  hold  it  free  of  equities  against  his  trans* 
f ener.  CodcUngUm  v.  Say,  20  Johns.  637 ;  Stallur  v.  MoTknald,  6  Hill»  93; 
FarHngton  v.  Bonk,  24  Barb.  6&5;  Moon  v.  J^yder.  65  N.  Y.  4S8.  See  cases 
collated  In  4  Lawson.  Bights  A  Bem.  §  1581.  Beoeiving  negotiable  paper  in 
payment  of  a  debt»  giving  a  reetipt  for  it*  and  balancing  tbe  acoonnt  on  the 
creditor's  books,  no  securities  being  surrendered,  do  not  constitute  a  parting 
with  value.  Spear  v.  Ms/erg^  6  Barb.  445;  Faitu  Cutter,  18  Wend.  605; 
Zawrenm  v.  Clark,  86     Y.  188. 

8.  The  pmchaser  of  dldHmored  paper  takes  tt  sobjeet  to  all  legal  or  equita* 
Uedsfeoses  which  existed  agirinst  It  In  tbe  hands  of  Uie  person  from  whom  he 
received  tt.  DeMoUv.  Biarhep,  8  Barb.Ch.  4^.  One  who  receives  an  over- 
due note  is  but  tbe  assignee  of  a  ohose  In  actton,  and  takes  only  such  title  as 
was  possessed  by  his  awignor.  Farrkigton  v.  Banifc,  89  Barb.  645;  Britton 
T.  Baa,  1  Hilt.  528. 

4.  Bejectlng  the  eTldawe,  which  woold  ban  deteatsd  tbe  right  of  lecoveiT 
under  the  principles  stated,  was  error  for  which  the  Jadgnent  appealed  fkom 
mast  be  reversed,  and  a  new  trial  ordered,  wltti  costs  to  &e  appellant  to  AUde 
the  event. 


iOUu  Court  nf  New  TMt,  Oeneral  Term.  December  1,  UMl) 

Asstncpsn— pLBADine. 

In  an  aotlon  on  a  oheA  of  flefendant  vllemd  to  han  been  ffivea  tat  a  loan,  m 
answer  which  admits  the  loan,  bnt  allegae  tut  Uie  nnderstanoing  was  that  the  ra- 
taynMBt  wse  to  be  made  three  mocUui  after  a  oertaln  event  wEiota  had  not  yet 
nai^paued,  and  that  the  oheek  had  no  lelatloa  to  the  loan,  and  was  aiade  withoot 
eonideratlon,  and  for  pbdntUPs  aeeommoflatlon,  statea  a  perCiot  dir*ftf,  end  Is. 
therefore,  not  obnoxiotis  to  a  demanar. 

Appeal  frosa  special  twm. 

Action  by  John  M.  Ohamock  i^pdnst  B.  K^der  Anderson.  The  complaint 
alleges  a  loan  to  defendant.  Xovemtber  4. 1889,  of  $300.  and  that  thereupon 
tbe  defendant  made  tbe  check  of  which  a  copy  is  there  set  out.  The  action 
is  on  the  oheok,  the  allegation  as  to  the  loan  (perlu^  unnecessazy)  being  in- 
tended to  airily  tbe  consideration.  The  answer  admits  tbe  loan,  but  alleges, 
in  anbetanoe,  that  the  understanding  was  that  the  rep^ment  was  to  t>e  made 
tbMS  months  aftor  a  cwtaln  event  which  baa  not  yet  happened,  and  that 
tbecfaeck  had  no  relation  to  the  loan,  and  was  made  without  conslderatiOB. 
and  for  plaintiff's  accommodation.  Plaintiff  demurred  to  the  portion  of  the 
answer  above  set  forth.  The  court  sustained  the  demurrer,  and  from  the 
interlocutory  judgment  entered  on  the  order  defendant  appeals. 

Argued  before  MoAdam.  G.  J.,  and  Fitzsdions,  J. 

Theodore  F,  Banaoag,  for  appellant.  O.  F,  Hibbard,  fOr  lespondonk 
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7m  Cubiah.  The  aniwer  pleadi  a  perfact  defense,  and  the  facts  all«^ 
must  for  all  the  purposes  of  the  demutrer  be  taken  as  true.  So  considered, 
the  plaintiff  has  no  present  right  of  action  for  the  loui,  ani  no  caiuse  of  action 
vbatever  on  the  check  made  without  consideration,  and  for  his  acoommoda- 
tiou.  It  follows  that  the  interlocutory  juilgnient  must  be  reversed,  and  judg^ 
nient  ordered  on  the  demurrer  in  favor  of  the  defendant,  with  costs,  on  pa>-- 
ment  of  which,  within  10  dsys  after  serTice  of  the  order  to  be  entered  hereon, 
the  plaintiff  may.  if  so  advised,  withdraw  the  demurrer,  and  proceed  with  the 
action  upon  the  iasues  raised  by  the  answer. 


Tatu>b  MaoLea. 

(OUv  Court  of  New  ToTit,  Qentral  Term.  Deoember  1, 1800.) 

L  Fludiho— Dbhbbbbb. 

Where  wi  action  Is  fonnded  oo  a  written  oootraot  It  is  good  praotlM  to  uuwz  a 
oopy  to  the  oomplalot,  and  refer  to  It  as  part  thereof. 
S.  AppbalibI/B  Obdbh— Dbhubbbb. 

No  appe^  Ilea  Crom  an  order  •oatalning  a  damwrsr,  the  remedy  babag  to  iqipeal 
from  the  Jndgment  entered  on  the  demurrer. 

Appeal  from  special  term. 

Action  by  Henry  F.  Taylor  against  Eobert  B.  MacLea.  The  complaint 
alleges  that  on  or  about  the  10th  day  of  September,  1890,  the  plaintiff  and 
defendant  entered  into  a  written  contract  for  the  hiring  by  defendant  from 
phUntlff  of  the  dwelling-house  No.  65  West  Ninetieth  street,  in  the  city  of 
New  York,  "a  oopy  of  which  Is  hereto  annexed,  and  forms  part  of  this 
complnint;"  that,  in  pursuance  thereof,  the  defendant  became  Indebted  to 
the  phtiuttft  on  the  1st  day  of  October,  1890.  In  the  sum  of  $120.83.  for 
rent  of  said  premises,  payable  on  that  day;  that  payment  thereof  was  de- 
manded and  refused.  Defendant  demurred,  upon  the  ground  that  the  com- 
plaint did  not  state  facts  (WDstituting  a  cause  of  action,  the  argument  being 
that  the  contents  of  the  tease  should  have  been  set  out  In  the  complaint  ac- 
cording to  their  legal  effect.  Plaintiff  had  Judgment  on  the  demurrWt  and 
defendant  appeals. 

Argued  before  MoAdau.  G.  J.,  and  Ebbuoh  and  FnzsiMOHa,  JJ. 

Wmiam  S.  SUison,  for  appellant.  Towtuead  Wandellt  tor  respcmdent. 

Pkb  ClTBiAM.  Chief  Justice  Kelson  said,  In  BayUjf  v.  InsuraTioe  Co.,  6 
Hilt,  at  page  479:  **Ab  a  general  rule,  a  written  contract  should  t>e  setont  in 
pleading  according  to  its  tegiil  effect;  but,  where  the  true  meaning  Is  doubt- 
ful, it  is  most  advisable  to  set  out  the  contract  in  Juec  verba,  and  leave  the 
court  to  construe  it. "  Citing  1  Chit  Fl.  306,  307 ;  Soss  v.  Parker,  1  Bam.  & 
C.  35B;  Moore  v.  Earl  tif  Plymouth,  3  Barn.  &  Aid.  66. 69, 70.  Judge  Dues. 
in  Fairbanka  v.  Bloomfield,  2  Duer.,  at  page  353,  went  further.  He  said: 
"The  safest  course,  under  thti  Code,  where  the  action  Is  founded  on  an  Instm- 
ment  in  writing,  Is  to  ann^x  a  copy  and  refer  to  it  as  part  of  the  complaint." 
This  we  bold  is  good  practice.  It  was  followed  in  the  present  instance.  The 
contract  annexed  is  clear  and  explicit,  and,  by  its  terms,  the  money  sued  tor 
became  due  and  payable  as  stated  In  the  declaration.  The  demurrer  Inter- 
posed was  clearly  frivolous,  and  was  properly  overruled.  The  defendant,  in- 
stead of  appealing  from  the  interlocutory  judgment,  has  appealed  from  the 
order  only,  and,  in  consequence,  we  will,  instead  of  affirming  the  ordw,  dis- 
miss the  appeal,  with  costs.  Sank  v.  Ltfneh,  76  N.  Y.  614;  i'ordss  t.  PUtom* 
83  K.  Y.  624;  Smith  T.  Bathbum,  88     Y.  m 
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iBupnmt  Oowrt,  Oeneral  Tern*,  F^fOi  ZhpartmmL  Ootdber  28, 1800.) 

AnuL— Kiraw— WiiQHT  OF  Evidbhob— Aooouim. 

On  a  Mttlement,  H.,  anpenriBor  of  a  town,  deUT«rad  to  bis  BneeeMor,  H.  Tttrioiw 
book*,  etc,  and  some  money,  belonglQff  to  the  town.  One  of  the  books  ahowed  ao 
Indebtednees  on  the  coDtlnffent  fuod  of  0318.68,  and  on  the  dog  tax  fund  of  0325.86; 
Md  H.  signed  a  receipt  prepated  by  IL  for  the  books,  etc,  and  oaah  to  balance 
Mdiof  the  fanda.  Inanaotfon  aevovl  yeara  afterward*  ta-the  town  againat H. 
for  the  doff  tax  fond,  M.  testified  poattlv^  to  the  payment  of  botii  mus  to  H., 
which  H.  denied.  The  jodge  found  that  H.  had  reosived  the  amount  of  the  oon- 
ttngest  fund  only.  Id  the  aocounl'book,  H.  had  credited  to  the  contingent  food 
$2^68,  while  on  the  account  of  the  dog  tax  fund  on  the  same  page  was  a  credit  of 
the  same  amount,  with  line*  drawn  aoroM  the  figures,  as  if  they  bad  been  written 
thin  by  mistake*,  bni  th^  were  in  fttot  written  upon  an  erasure,  made  with  great 
eare.  There  wa*  also,  on  the  page  ooDtaiolng  tbe  aooonot  of  ib9  C.  fund,  an  entry 
nnder  the  date  of  the  settlement,  signed  by  iC,  "Balance  banded  orer  to  my  snooeB- 
oor.H.,  0248.58;"  but,  to  the  word  ^bfOanoe,'*  the  letter  "a"  bad  beenadded  In  ink 
of  a  different  oolor  and  written  in  a  different  band.  These  erasures  were  not  called 
to  the  attentiuk  <^  the  trial  Judge.  From  defendant's  eTideuoe,  he  must  have  re- 
caiTed  a  larger  sum  of  money  than  -be  had  accounted  for.  field,  that  it  wa*  oon- 
elnalTe^  eataUialud  that  defendant  had  recelTed  and  failed  to  aooonnt  for  ttie 
•OW-OB.  and  that  the  Judgment  for  defendant  ahooUl  be  nmraad.  OosLnn, 
dlasentins. 

Appeftl  from  special  term,  Wayne  county. 

Action  by  the  town  of  Ontario  against  Francis  A.  Hill,  as  fluperrlsor  of 
that  town.  At  the  trial,  the  complaint  was  dismissed,  and  plaintiff  appealed 
from  the  judgment  entered  thereon.  On  argument  of  the  appeal  betor«  two 
Justices  only,  they  did  not  agree,  and  a  reargument  was  ordered. 

Argued  before  Dwioht,  P.  J.,  and  Corlbtt  and  Lewis,  J  J. 

Camp  <ft  JhmioeU,  for  appellant.   Mr.  Bmtleyt  for  respondent. 

tiEWis,  J.  The  defendant  was  elected  a  supervisor  of  the  town  of  Ontario, 
"Wayne  county,  in  March,  1S8S.  He  continued  to  hold  the  office  up  to  the 
trial  of  this  action.  As  such  supervisor  he  was  the  lawful  custodian  of  the 
town  moneys,  with  the  exception  of  the  highway,  hridges,  school,  and  poor 
funds.  It  was  his  duty  to  keep.  In  a  book  to  be  provided  for  that  purpose,  a 
correct  account  of  the  moneys  received  as  supervisor,  and  account  annually 
to  the  town  board  for  all  moneys  received  and  paid  out  by  him.  His  imme- 
diate predecessor  in  that  officer  was  one  Stephen  Main.  Main  had  in  his 
possession  at  the  close  of  his  term  of  office  some  articles  of  property  belonging 
to  the  town,  consisting  of  law-books,  accountrbooks,  etc.,  and  the  sum  of 
S468.93  in  money.  Two  hundred  and  forty-three  dollars  and  fifty-eight  cents 
of  this  money  belonged  to  what  was  kept  and  known  as  the  "Contingent 
Fund,"  and  6225.35  was  known  as  the  "Dog  Fond."  Main  and  Hill  had  a 
setllement  of  the  supervisor's  accounts  in  March,  1883.  Main  delivered  to 
Hill  tlie  articles  of  property  he  held  belonging  to  the  town,  and  a  sum  of 
sioney. 

The  principal  question  involved  in  this  appeal  is  as  to  the  amount.  The 
plaintiff  claimed  that  Main  paid  the  defendant  both  contingent  and  dog  funds 
amounting  to  $468.93.  The  defendant  admitted  receiving  the  contingent 
fund,  but  denied  that  he  received  the  other  sum.  This  action  was  brought  to 
recover  tiie  8225.35,  the  dog  fund.  Other  causes  of  action  were  alleged  in  the 
complaint,  and  were  litigated,  but  are  not  involved  in  this  appeal.  The 
learned  trial  judge  decidtd  that  the  defendant  received  from  Main  $243.58 
only,  being  the  contingent  fund,  and  dismissed  the  plaintiff's  complaint.  The 
decision  under  review  having  been  made  by  a  careful  and  able  judge  of  this 
court,  who  had  the  advantage  of  seeing  and  hearing  the  witnesses,  and  my 
learned  associates  to  whom  this  appeal  was  submitted  upon  the  former  hear- 
ing having  been  unable  to  agree  as  to  the  proper  dlspoaition  thereof,  I  ItsTe 
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ffiven  the  case  a  Ytry  careful  examination,  and  will  glTC  a  brief  review  of  tbe 
nicts  which  have  led  my  mind  to  tbe  conclnsion  that  the  defendant  received 
from  Main  the  $225.85  in  oontroveray.  An  important  Item  of  evidence  wu 
called  to  onr  attentioD  upon  tlie  argument  which  does  not  eeem  to  have  beea 
brought  to  tlie  attention  of  the  trial  judge.  Reference  wiH  be  mtide  to  it 
herenfter.  Main  had,  at  the  time  of  the  settlement  with  defendant,  in  hit 
bands  the  two  funds  amounting  to  $468.93.  He  had  a  settlement  with  defend- 
ant either  on  the  17th  or  22d  of  March,  1883.  The  date  is  unimportant.  It 
is  not  disputed  that  he  delivered  to  his  BUceeBSor  the  supervisor's  book  in  which 
was  contnlned  his  accounts  with  the  town  as  sapervlsor.  One  was  kept  and 
known  as  the  "Contingent  Account."  and  the  other  as  the  "Bog  Fund  Ac- 
count." The  books  plainly  show  that  Main  was  Indebted  to  the  town  for  both 
Uiese  funds.  He  paid  to  the  defendant  at  the  settlement  a  sum  of  aumej;  at 
least  $248.58.  Hill  gave  him  a  receipt  for  the  books,  and  $468.93  in  money. 
The  accouat4x>ok  was  delivered  to  Hill,  and  he  has  bad  possession  of  it  ever 
since.  Main  and  Hill  were  the  only  witnesses  who  testihed  aa  to  wjiat  took 
place  at  tbe  settlement.  They  may  be  said  to  be  equally  interested  in  the  result 
of  tbe  action.  Main  Is  not  directly  interested,  but  indirectly,  and  haa  tbe 
same  motive  to  testify  untruthfully  as  Hill.  Main  testified  positively  to  the 
payment  of  both  sums.  Hill  in  nearly  as  poelUve  terms  denied  that  be  raaaiTed 
tbe  Aog  fund.  A  receipt  had  been  prepared  by  Main  before  the  meeting  fis- 
settlement.  He  testifies  that  be  paid  the  money  to  Hill,  and  that  Hill  signed 
the  receipt.   The  receipt  was  elaborately  drawn,  and  reads: 


"Received  of  S.  N.  Main,  my  predecessor  in  the  office  of  supervisor  of  the 
town  of  Ontario,  the  following:  [Here  are  mentioned  various  boobs,  ^c.] 
Also,  received  cash  to  balance  the  contingent  fund,  as  appears  from  the  super- 
visor's book,  amounting  to  $248.58;  «  •  *  also,  the  dog  fund  on  hand  at 
tbe  town  settlement  $225.85, — making  a  total  of  cash  received  $468.93. 

[Signed]  "Francis  A.  Hill.  Supervisor. * 

There  is  no  mistaking  its  contents.  Any  penon  of  ordinary  intelligence, 
certainly  a  man  of  sufficient  Intelligence  to  be  a  supervisor,  coald  compre- 
hend Its  provisions.  It  was  a  writing  of  considerable  length  and  importance. 
The  settlement  was  deliberately  made.  Main  testilles  that  he  remained  at 
Hilt's  house  overnight,  and  that  tbe  accounts  were  carefully  examined.  It 
would  require  strong  and  positive  evidence  to  satisfy  my  mind  tliat  Hill  signed 
such  apaper  under  sucli  circumstances  without  reading  It  and  understanding  lb 
contents  fully.  The  supervisor's  book,  as  we  have  seen,  contains  Main^a  ao- 
count.  It  plainly  appeared  upon  page  149  of  tbe  book  headed  **I>og  Fond," 
under  date  of  February  27.  1883,  that  Main  was  indebted  at  the  time  of  tbe 
settlement  on  account  of  the  dog  fund  In  the  sum  of  $225.35.  Tbe  same  Item 
again  appears  upon  page  152  of  the  book,  but  Is  entered  In  snch  a  manner 
that  a  person  unskilled  in  book-keeping  might  possibly  n^  underatand  It; 
and  the  same  may  be  said  of  the  contingent  fund  acoonntof  $243.58  on  pages 
151  and  158.  TVe  must  assume  tliat  the  defendant  examined  these  entries, 
as  they  were  the  last  accuunts  contained  In  the  book  made  by  Main.  The 
book  came  into  defendant's  possession  Miu  ch  22,  1883,  and  it  appears  that  on 
that  date  be  opened  his  account  as  supervisor  with  the  town.  He  credited 
the  contingent  fnnd  account  with  the  sum  of  $243.58.  just  the  amoantas 
shown  by  Main's  account.,  and  the  same  sum  bis  receipt  acknowledged  ai 
having  received  of  Main.  Upon  th«  credit  column  of  the  dog  fund  account 
on  the  same  page  appears  tbe  SHme  figures  "$248.58,"  with  Ink  lines  drawn 
across  them,  clearly  showing  an  Intention  to  convey  the  Idea  that  they  were 
written  there  by  mistake.  An  examination  of  the  paper  under  these  last- 
mentioned  figures  shows  that  something  was  written  there  and  erased  before 
writing  ibe  figures  througli  which  the  lines  were  drawn.  The  erasure  was 
done  with  very  great  care,  with  an  evident  intention  ot  not  injuring  the  tezton 
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o(  tbe  paper  80  as  to  attract  aUmtftm.  Fromacaanalaxamlnationof  thepage 
cmitaining  the  account  the  eraaore  would  not  be  likely  to  attract  odc's  atten- 
tion.  It  does  not  appear  from  the  case  that  this  alteration  of  the  book  was 
called  to  the  attention  of  the  trial  Judge.  The  figures  "•343.58,"  which  be- 
longed upon  the  contingent  fund  column,  might  have  been  written  upon  th« 
dog  fund  column,  and  credited  to  that  fund  by  mistake,  and  then  erased;  bat 
something  was  written  to  the  credit  of  the  dog  fund  account,  and  then  care* 
fully  eramd,  and  the  figures  "$243.58"  written  over  the  erasure,  and  then 
these  figures  erased  drawing  the  pen  across  them.  What  figures  were 
written  there  first,  we  are  not  advised;  but  I  am  forced  to  believe  that  the 
d<^  fund  was  credited  with  the  sum  of  $225.35  by  the  fi»t  entry,  and  then 
ecued,  and  the  otliw  figures  entered.  It  is  very  Improbable  that  any  other 
figures  would  have  been  entered  there,  for  the  figures  representing  the  con- 
Ungent  fund  had  already  been  entered  upon  the  pn^r  column,  and  it  is 
hardly  posalblc  that  the  same  figures  which  appear  credited  to  the  dog  fund  were 
written  tb«re»  and  then  erased,  and  the  mistake  of  writing  them  agiUn  made, 
lam  satisfied  that  each  fund  was  credited  with  the  figures  belODgins  to  it, 
making  the  sum  of  $468.98,  the  sum  mentioned  in  the  receipt,  and  that  the 
figures  '*$243.58"  were  written  over  the  erasure  with  a  view  of  concealing 
evidence  thereuf.  There  is  an  entry  on  page  153  of  the  book  reading:  "  March 
2Snd.  Batanoe  handed  over  to  my  successor,  F.  A.  Hill.  $243.58,  "-»and  signed 
by  Mr.  Main.  This  entry  ie  relied  upon  by  the  reapondent  as  evidence  that 
that  sum  only  waa  paid  to  blm.  That  was  the  balance  of  the  contingent  fund  in 
Main'a  hands.  The  entry  was  properly  made,  even  if  the  dog  fund  was  also 
paid  to  Hill.  If  the  entry  had  read  "Balances  handed  over,"  etc.,  it  would 
be  evidence  tending  to  show  that  that  entry  covered  all  the  balancee  in  Main's 
hands,  and  from  an  examiDatloo  of  the  book  It  would  seem  thatsomeonehad 
iq^reeiatcd  thelmportanceof  its  thus  reading,  for  it  will  be  seen  that  a  some- 
vbat  bangltog  attempt  has  been  made  to  add  the  letter  ''s"  to  the  word  "bal- 
aaoe."  The  letter  is  in  a  different  colored  ink,  and  stands  at  a  very  different 
angle  with  the  othwr  letters  oompoeingthe  word.  The  letter  "s"  is  written 
perpendioular,  while  the  balance  of  the  entry  Is  in  a  dlstinotly  backhand.  I 
do  not  think  the  entry  strengthens  the  respondeDt^  case. 

The  defendant's  evidence  aa  to  the  amoant  of  money  paid  him  at  the  set> 
tlflssant  by  Mr.  Main  is  not  satisfactory.  It  appears  from  his  evidence  tliat 
he  must  have  reoeived  a  latter  sua  of  money  than  he  has  accounted  for. 
Malm's  evidence  as  to  the  amonnt  of  money  paid  is  not  quite  clear,  but  the 
itame  of  the  aooouut  entering  into  the  settlement  were  somewhat  complicated 
aod  iavolved,  and.  eonsldcrlng  the  length  of  time  whleh  elapsed  after  the  set* 
UanuMt  and  before  the  trial  of  the  ease,  the  want  ci  recollection  of  the  wit- 
asawsa  of  the  facts  ought  not  to  excite  surpriao. 

I  Uiink  tte  avldeooe  as  presented  upon  this  appeal  quite  conclusively  eft- 
tabtishflB  that  the  defendant  received  and  has  failed  toaocount  forthe$225.35 
otoimed  in  Uk  plaintiff's  oomidaint,  and,  had  all  the  evidence  before  us  been 
{Mreaented  to  tbe  trial  oourt,  I  «n  satisfied  he  would  have  so  found.  Tbe  an- 
tbcvity  of  tbe  plaintiff  to  bring  tbe  action  is  called  in  question  by  tbe  respond- 
emt.  The  complaint  was  not  dismissed  npon  that  gronsd.  I  think  the  pro> 
QMdings  of  the  board  of  anpervison  ^plying  ttie  provisions  of  the  law  of 
1864  to  Ontario  connty,  they  b^ng  In  the  nature  of  legislative  enactments, 
an  proper  to  be  coDiidared  iu  this  appeal,  but  wUtaout  them  I  see  no  difficult 
in  tAe  plaintifCa  maintaining  tbe  aotion.  The  Ju^^mflok  riMold  be  vercned, 
«ad  new  trial  gnuatad,  co^  to  abide  the  ersot. 

CoBunr,  J.,  {diumUnff.)  In  March.  1883,  the  defendant,  Franofa  A. 
Hill,  became  snperviaor  itf  the  town  of  Ontario,  Wayne  county,  and  so  far  as 
i^pearskeatUloonttauaeaneb.  Before  that.  Stephen  N.  Main  was  supervisor. 
lii  1888  Ibis  aoUoa  waa  osmMonoed  for  the  pmpoas,  m  ttw  oomplalBl  aUsgea. 
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of  reeoverlng  from  the  defendant  monegn  reoeiTed  by  Urn  In  an  oAtAai  e^iao- 
itr  growing  out  of  tbeall^ed  mfsa{n>nqiriatlon  oi  town  bonds;  also  to  noover 
•225.85,  known  as  the  "Dog  Funap"  eliUmed  to  haTO  beenreoeiTBd  hiia 
from  hie  predeoeaeor.  The  aotton  was  tried  at  the  Vajne  eqoity  term  in  Sop- 
tember,  188B»  befm  JnaUoe  ICAOOKBiat.  The  clafm  for  mlaappropriatang 
mon^s  growing  oat  of  bond  timnuctionB  was  abandoned  on  the  trial,  thus 
elimlnathig  from  the  oase  every  qaesUon  except  whether  the  defendant  re- 
ceived from  his  predecessor  •225.85  belonging  to  the  dfwf  and.  It  waei^rnd 
on  the  trial  ttiirt  ttie  defendant  receiYOd  from  Main  •24S.68.  whiob,  the  pWn- 
Ufl  (dalmed,  belonged  to  the  contingent  fund.  The  trial  Justice  fonnd  "that 
on  or  about  the  2Sid  day  of  March,  1883.  Uie  defendant  reotived  from  hia  pred- 
ecessor In  office  the  sum  of  •248^,  and  no  more."  Upon  this  and  the  other 
findings,  the  complaint  was  dismissed  on  the  merits.  Judgment  waa  entered 
tm  the  decision,  and  the  pliUntiff  appetied  to  this  court. 

The  only  serioas  question  here  is  whether  the  trial  jnstioB  erred  in  refus- 
ing to  find  that  the  defendant  recdved  from  his  predeeeastHT  thin  aumirf 
•^.85.  On  the  trial  the  phiintifC  pnt  in  evidence  a  reoeipt  dated  the  17th 
day  of  March,  1888.  given  the  defendant  to  hia  predecessor.  On  thesobject 
ot  the  moneys  paid  to  and  recdved  by  Uie  defendant  It  states:  "Beceived  cask 
■to  balance  the  contingent  fand,  as  appears  from  tba  supervisor's  hooks, 
amonntii^  to  l@43.58;  also  vouchers  number  1,  2,  and  8  for  monegr  paid  by 
him  since  town  settlement,  amounting  to  •53.47.  credited  to  him  on  the  botto; 
also  the  dog  fund  on  hand  at  town  settlement,  •225.35.  making  a  total  of 
cash  received  •468.93."  The  balance  of  the  receipt  related  to  books  and  rec- 
ords belonging  to  the  town.  Among  other  things  ft  states:  **One  hook  of 
supervisor's  accounts  with  the  town,  of  receipts  and  disbursements  coming 
into  his  hands."  The  receipt  was  signed  by  the  defendant  as  supervisor. 
Main,  the  defendant's  predecessor,  testified  for  the  plaintift  that  ha  paid  to 
the  defendant  at  the  time  of  the  settlement  •468.93.  It  appears  that  Main 
had  a  note  against  the  defendant  for  money  loaned,  which  was  originally  •500, 
upon  which  there  were  some  indoraements.  This  note  was  given  up  at  the 
time  of  the  settlement,  and  received  by  the  defendant  as  cash  for  the  amount 
unpaid  thereon.  How  much  was  unpaid  on  the  note,  or  how  much  was  paid 
in  cash,  does  not  very  clearly  appear.  On  bis  cross-examination,  among  other 
things.  Main  testified  that  he  had  no  recollection  of  making  any  apedat  ment- 
orandnm.  or  having  hia  Httention  called  to  this  •225.35  dog  fund  after  Ui 
settlement  with  Hill,  until  after  the  last  annual  town-meeting.  The  plalntUf 
also  Introduced  otha  evidence  on  the  question  as  to  how  much  waa  due  oa 
the  note.  Main's  testimony  was  that  it  amounted  to  between  •SSO  and  •400. 
Thwe  were  some  other  drcumstances  proved  on  the  part  of  the  plaintiit  wIiiA 
it  is  claimed  strengthen  the  above  evidence.  The  defendant  testified  on  his 
own  behalf  tli^  his  predecessor  turned  over  to  lilm  his  nc^and  monejenoo^ 
to  amount  to  •243.58,  also  to  the  effect  that  nothing  furttier  was  paid  to  him. 
His  testimony  also  tended  to  show  that  the  actual  settlement  waa  made  cm 
the  22d  day  of  March,  five  days  after  the  reotipt  was  drawn,  and  that  tt  was 
made  on  the  supervisor's  hooks;  that  he  signed  Uie  receipt  after  the  bosineBa 
was  finished,  without  attention  being  called  to  its  contents;  and  tliat  he  never 
knew  the  contents  of  the  receipt.  The  book,  among  other  things,  contained 
the  following  entry:  "March  22.  Balance  handed  over  to  my  saocessor,  F. 
A.  Hill.  •2^.58."  The  evidence,  as  a  whole,  tended  to  show  that  the  de- 
fendant's predecessor  drew  the  receipt  on  tlie  17th  day  of  March  at  hia  own 
house,  for  the  purpose  of  being  signed  at  the  actual  settlement,  and  that  tt 
was  drawn  in  such  a  way  as  to  cover  all  the  property  and  moneys  he  had  in 
his  liands  as  supervisor.  The  contention  of  the  defendant  is  that,  when  the 
settlement  was  actually  made,  the  hook  alone  was  considered,  and  the  settle- 
ment based  upon  it.  The  signing  <tf  the  reoeipt  was  a  matter  of  form,  with- 
out an  examination,  and  all  that  waa  paid  to  him  waa  •248.58.  The 
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finding  of  the  trial  JnsUoe  were  in  favor  of  the  defendsnt'B  contentlOD.  He 
reacb^  theoondasion  after  seeing  and  hearing  the  witnesses  that  the  defend- 
ant  was  right.  The  opinion  of  the  Justice  shows  be  did  not  find  that  the  dog 
noney  was  in  Main's  hands.  Sach  a  flndlng  was  not  necessary  to  a  deter- 
mination of  the  case,  and  the  learned  Jostloe  properly  held  that,  as  Hidn  was 
not  a  partj  to  the  acUon,  there  should  be  no  finding  wliioh  might  prfljudloe 
him. 

In  Rooaa  v.  Smith,  17  Hon,  188.  it  was  held.  In  aabstHMS,  that  ttw  tribu- 
nal before  which  a  trial  Is  had  oconples  a  much  better  position  to  pass  upon 
the  credibility  and  weight  of  evidence  than  the  appelhite  court.  Some  of  the 
reasons  asslfpied  were  Uiat  the  testimony  lieing  given  beftm  him  viva  vooe  he 
oould  estimate  the  honesty,  fnukneas.  freedom  from  bias,  and  give  credit  or 
distrust,  as  he  ttiought  the  witnesses  deserved.  In  passing  Judgment  upon  the 
personal  appearance,  temper,  and  manners  while  on  the  stand,  and  had  looked 
at  all  the  reasonable  probabilities  soggested  by  personal  contact  with  the  par- 
ties and  witnaasea  dnrlxw  th^r  examination,  and  that  there  wera  many  im- 
pereeptible  and  intangltue  matters  before  the  trial  court  which  could  not  be 
before  the  ^ipellateL  To  the  same  effsct  are  Wheeler  ▼.  Miller,  24  Hon,  Ml. 
and  Bttird  v.  Uaymrt  eta,,  96  K.  T.  fiG7,  where  It  was  held  that  to  Justify  a 
roTeraal  it  must  appear  that  the  proofs  so  clearly  pr^nderated  in  favor  of  a 
contrary  conclnston  that  ItoouidM  said  with  a  reasonable  degreei^  certainty 
that  the  trial  court  erred  In  its  conclusions.  But.  upon  the  resigument of  tlila 
appeal,  a  question  not  presented  or  considered  Is  now  brought  to  our  atten- 
tion. It  is  insisted  by  the  learned  counsel  fur  the  appellant  that  a  new  trial 
ahonld  be  granted  on  the  ground  that  certain  erasures,  as  alleged,  appear  upoii 
the  aforesaid  super  visor's  book  in  connection  with  the. account  as  settled  and 
adjusted  thereon,  as  hereinbefore  stated.  Altlioagb  the  IxkA  was  put  in  evi- 
dence on  the  trial,  and  was  in  the  same  condition  aa  it  now  appean,  still  the 
attention  of  the  trial  Justice  was  not  called  to  tliose  erssnres  by  Uie  learned 
eounsel  f<Hr  the  a{^llant,  nor  was  any  comment  ot  sum^tlim  made  upon 
their  significance  or  snsplcipus  character,  nor  was  any  reference  made  by 
counsel  to  the  same  upon  the  first  argument  of  this  appesL  The  case  was 
carefully  and  ably  tried  by  vigilant  and  disUngulshed  counsel;  sttU  those 
eraaureB  were  locdced  upon  as  of  such  Irifling  Importance  that  they  attracted 
no  attention  on  the  trial.  Tlie  erasures  consist  in  the  careful  oblitera- 
tion of  certain  figures  on  the  siipTvisor's  book.  What  those  figures  were 
before  they  were  aased  cannot  now  be  determined.  But  it  is  insisted 
that  it  is  fiiir  to  assume  that,  before  obliteration,  those  figures  gave 
credit  to  the  former  supervisor  for  the  dog  money,  and  that  the  defend- 
ant, with  fraudulent  intent,  deliberately  erased  the  same,  so  that  the  super- 
visors's  book  would  fall  to  show  all  the  moneys  received  by  the  defendant. 
If  the  attention  of  the  trial  justice  had  been  called  to  the  subject,  or  If  the 
ptAat  had  been  made  on  the  trial,  it  may  be  that  the  defendant  could  have  fully 
explained  It  when  his  attention  was  called  to  the  subject,  and  that  all  suspi- 
cion of  fraud  or  niiscontiiict  on  the  part  of  the  defendant  could  have  been 
removed  on  the  trial.  It  is  a  familiar  rule  that  points  not  raised  or  presented 
on  the  trial  will  not  be  considered  on  appeal.  Mareton  v.  Oould,  69  ^.  Y. 
221 ;  Tooley  v.  Bacon,  70  N.  Y.  84;  JHatin  v.  Rose,  69  N.  Y.  122,  123;  Day 
V.  Town  of  New  Lott,  107  N.  Y.  148,  13  K.  E.  Bep.  915;  Langley  v.  Wade- 
«w*A,99N.  Y.61.1  N.  E.  Bep.  106;  Thayer  y.  Marsh,  Ih'S.Y.Z^ ;  Adame 
V.  Bank,  116  N.  Y.  606,  23  N.  £.  Bep.  7.  The  reason  for  this  rule  is  appar- 
ent. The  object  and  purpose  of  a  trial  Is  to  enable  the  parties  to  present  and 
litigate  every  question  within  the  issues.  If  either  party  Is  dissatisfied  with 
a  finding  upon  a  question  of  fact,  or  a  ruling  upon  a  qumtlon  of  law,  be  has 
a  remedy  by  appeal.  In  other  words,  he  can  only  obtain  a  review  CKt  a  finding 
or  ruling  of  the  court  below.  But,  if  there  was  no  finding  or  ruling  by  a 
trial  court,  there  is  nothing  to  review.  It  la  no  answer  to  say  that  the  court 
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on  appeal  bu  the  right  to  look  Into  and  Goa«Met  tba  vrldMM  preaented  on 
ttio  txlal.  This  is  true;  but  it  is  equally  true  that  It  the  objeetlon.  It  madch 
miglit  have  been  obTiated  on  the  trial,  it  will  not  be  considered.  ThB  abort 
oasea,  s&d  nnmerous  othna  which  might  be  cited*  show  tbat»  where  b  quo* 
tion  appeare  in  the  caae  whidi  la  of  aooh  a  ehai»eter  that  the  difficulty  coold 
not  have  been  obviated  if  attentfooi  had  been  called  to  it,  the  point  maj  be 
ooaaidered  on  appeal.  If,  on  the  other  hand,  it  might  have  been  cured  or  ex- 
plained, if  objeooon  had  been  made  or  attmtion  called  to  it, — and  nothing  o( 
the  kind  abpeara  in  the  oaac—the  appellate  oouit  will  uot  cmuUer  U.  If  tt 
were  otherwise,  cunning  or  ingenulfy  might  keep  in  reserve  oontrolliDg  qow- 
Uons  duTiag  the  trial,  which  if  raised  might  have  been  obviated;  then,  tf  tbt 
result  is  adtene,  make  them  available  on  weal.  Courts*  Uiorefore,  ban 
uniformly  held  that  all  objections  which  m1|^t  have  bean  obvimted.  mnit 
be  distmctly  presented,  or  they  will  not  be  considered  on  appsal*  Tbo  ^» 
ent  case  is  a  marked  illustntioh  of  the  ptogtittff  of  this  rulo*  Tho  orldaDei 
when  presented  on  the  trial,  In  tiM  partientors  now  objected  to»  was  In  Um 
same  form  as  now.  If  attention  had  been  called  to  its  suspicions  ohnivetH, 
it  might  have  been  tolly  explained  by  the  accused  or  su^ei^  P^>^-  Bat 
when  it  is  sngcested  for  the  first  time  on  appeal,  if  the  court  acta  upon  it, 
the  party  maybe  seriously  prejudiced,  and  have  Mke  imputation  of  fraud  reat 
upon  him,  and  judgment  In  his  fHvor  Mversed  on  the  ground  of  his  fraud  or 
forgery;  when,  if  the  point  hud  been  made  below,  it  might  hare  been  ex- 
plained Without  ImpnUng  any  wrong  or  fraud  upon  cither  party.  If  the 
appellate  court  gives  effect  to  the  erasures,  although  it  does  not  appear  what 
was  erased,  how  or  under  what  circumstances  such  erasures  Wore  made, 
or  by  whom,  to  the  extent  that  it  believes  It  wouhl  have  reached  a  oonolusioo 
on  ih6  original  hearing  that  those  suspicions  ean-marks  needed  an  explana- 
tion, the  part7  sought  to  be  charged  should  have  an  opportunity  to  make 
such  explanation.  But  if  the  appellate  court  grants  a  new  trial  bued  upon 
its  opinion  of  the  suspidous  character  of  this  evidence,  when  the  point  wss 
not  raised  below,  it  assumes  the  functions  tiie  trial  oourt,  without  being 
able  to  afford  an  opportunity  to  explain  or  remove  anspiclMia.  If  such  *  nto 
obtains,  litigants  never  can  determine  what  questions  <tt  faot  not  presented 
on  the  trial  may  be  suceessf  utly  sprung  upon  them  on  sppM^  It  la  not  se- 
riously claimed  that  the  findings  of  the  trial  court  could  oe  disturbed  exeqit 
tor  the  erasures.  It  is  t>elieved  there  is  no  precedent  for  granting  a  new  trial 
under  such  circumstances.  It  is  a  familiar  rule  that  error  Manot  be  pre* 
sumed.  This  Is  especially  so  when  the  charge  involves  eltber  fraud  Or  tat- 
gery.  But  for  the  appellate  oourt  to  assume  the  functions  of  the  trial  oonzti 
and  then  presume  either  fraud  or  forgety,  is  oeriainly  witbont  pceotMBk. 
The  Judgmont  should  bo  affirmed. 


(SttpreiM  Our*,  Omerai  Term,  Fifth  DtparttnmL  Ootober  SB,  tSOOb) 

EasoisatOH  ot  Uakkuob  SmLBmnn. 

WithU)  Mb  hour  before  marriage,  a  oontnct,  execated  by  the  boaband,  waa  pta- 
BBDted  by  bis  attorner  to  tite  wife,  uid  was  exeouted  by  bar,  ahe  fully  andenten^ 
ing  its  oontenta.  Sbe  waa  a  widow,  49  yean  of  age,  and  tba  bvalntid  waa  a  wid- 
ower 01  year*  ot  age.  Botb  parties  had  considerable  property,  tbe  hnabaadt 
belDg  of  tbe  greater  value;  and  tb^  bad  a  general  koowledga  ot  each  otfaerii 
looperty.  By  the  oontraot,  eaob  agreed  net  to  olaim  any  part  of  tbe  property  «( 
the  ottMr,  except  as  tberetn  provided.  Sixteen  years  after  the  marriagav  tAcy 
baring  separated  after  two  years,  the  wife,  for  the  purpose  of  oonToyin^laads  in 
Iowa  wlthofit  the  husband  joining  tbetelD,  reoorded  her  ooitf  of  tb*  ocMBtrsot  ia 
tbatktate.  Aftflfr  the  death  of  theJiasbaiid,  M  years  after  the  Biarriaae,  ate  aoel 
to  have  the  eontraot  adjndKed  void,  on  the  nound  of  reproaenutlona  by  Um  hut- 
band  and  by  hla  attorney  and  In  reoltals  la  the  inatromeat,  inducing  her  to  beUeve 
that,  unless  it  was  exeented,  the  hosbabd  would  obtain  her  property  or  aotna  ia^ 
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terest  therein,  and  she  woald  lose  her  right  of  disposal  thereof.  Held,  that  It  was 
then  too  Iste  to  uk  that  the  oontraot  be  declared  void ;  and  that,  having  oat  off  her 
husband's  interest  In  bar  lowm  lands,  under  the  oontraob  she  oonld  not  claim  ms 
entire  failure  of  the  oonsldoration  thereof,  alUioOKh  he  bad  SaSM  to  ptovUm  for 
her  during  his  life,  and  bj  his  will,  in  aocordanoe  mth  Us  terms. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Emeline  C.  Fargo  against  John  M.  Fargo  and  others,  executor 
and  devisees  and  legatees  of  Allen  Fargo,  the  deceaaed  husband  of  platntiffr 
'to  have  an  antenuptial  contract  between  them  adjudged  void  and  of  no  effect. 

Argued  before  Dwiqht,  P.  J.,  and  Coslettt  and  Lewis,  JJ. 

Frank  W.  Broum,  (F.  C.  Peek,  of  counsel,)  for  John  M.  Fargo,  appellant. 
X.  A.  ffaytoardt  {F,  C.  Feckt  of  counsel.)  for  other  appeliants.  X.  IT*. 
Thayn;  for  rcBpoDdeot. 

Lewis.  J.  On  the  23d  daj  of  November,  1864,  the  plaintiff,  then  a  widow 
49  fears  of  age,  intermarried  with  the  testator.  Allen  Fargo,  a  widower  61 
years  of  age.  Both  of  them  were,  at  the  time  of  their  marriage,  and  had 
been  for  many  years,  residents  of  Wyoming  eoanty;  were  well  acquainted 
with  each  other,  and  had  a  general  knowledge  of  each  other's  property  rights 
and  interests.  The  platntifl,  at  the  time  of  her  marriage,  was  the  owner  of 
an  undivided  Interest  In  a  farm  of  224  acres  in  Wyoming  county.  She 
owned  560  acres  of  land  In  the  state  of  Iowa.  She  had  S1.500  in  govern- 
nent  bonds,  and  a  quantity  of  household  furniture.  The  testator  was  the 
owner  of  a  considerable  quantity  of  land  in  the  village  of  Warsaw.  N.  T. 
It  does  not  appear  precisely  how  much,  but  less  than  1^  acres,  worth  some 
•80  an  acre.  He  was  also  the  owner  of  lands  in  the  state  of  Iowa,  and  bad 
quite  a  large  personal  estate.  He  owned  a  furnished  dwelling-house  in  War- 
saw. From  naif  an  hour  to  an  hour  before  the  marriage  ceremony  was  per- 
formed, Judge  Comstock.  a  lawyer  residing  in  Wyoming  county,  and  well 
known  to  the  plaintiff,  called  at  the  testator's  house,  where  the  plaintiff  then 
was,  and  produced  and  read  over  to  her  an  antenuptial  contract  which  had 
been  theretofore  prepared  In  duplicate,  and  which  had  then  been  executed  by 
the  testator.  The  plaintiff,  f  uUy  understanding  its  provisions,  executed  the 
same  without  objection.  The  contract  was  executed  in  duplicate*  the  plain- 
tiff retainingone  copy,  and  the  other  Iwlng  delivered  to  ^e  testator  by  Judge 
Comstock.  The  contract  provided  that— "Whereas,  a  marriage  Is  contem- 
plated and  Is  about  to  be  solemnized  between  the  said  parties;  and  whereas, 
each  of  said  parties  is  seised  of  a  considerable  estate,  and  not  desirous  of  in- 
heriting or  becoming  possessed  of  the  property  of  the  other  except  to  the  ex- 
tent hereinafter  provided  for,  and  each  bu  a  ctiild  or  children,  and  Is  desli^ 
«nB  that  such  chud  or  children  shall  inherit  and  receive  the  property  of  his 
father  or  mother,  at  his  or  her  death,  but  the  said  party  of  the  first  part  Is 
desirous  of  providing  a  bouse  and  lot  where  the  said  parfy  of  the  second 
part  may  reside  as  long  as  she  may  Uve  and  choose  to  occupy  the  same:  2Tow. 
tfaerefore,  the  said  party  of  the  first  part  doth  hereby  agree  that,  it  the  said 
marriage  shall  be  solemnized  as  aforesaid,  and  in  case  said  party  of  the  sec- 
ond part  should  die  during  his  life-time  and  leave  him  surviving,  he  will 
not  make  any  daim  to  any  part  of  her  property,  either  personal  or  real,  but 
that  the  same  shall  go  to  her  heirs  and  l^al  representatives  other  than  said 
party  of  the  first  part.  And  the  said  party  of  the  first  part  also  agrees  that 
in  case  said  marriage  shall  be  solemnized,  and  In  case  of  his  death,  leaving 
tbe  said  party  of  the  second  part  him  surviving,  he  will,  by  bis  last  will  and 
testament,  or  otherwise,  give,  secure,  and  bequeath  to  her  the  Interest  of 
•1.000  daring  her  life-time,  and  also  convey  or  devise,  or  cause  to  be  con- 
veyed  to  her,  the  use  of  the  dwelling-house  where  he  now  resides  In  War 
saw,  aforesaid,  tether  with  one  acre  of  land  on  which  tbe  same  standi 
bounded,"  etc  "Which  hoose  and  acre  the  s^d  party  of  thesecond  part  slui 
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haTe  the  tight  and  privilege  of  occupying  as  long  aa  she  Bhall  live.  If  she 
chooses  to  do  so,  but,  whenevar  she  shall  cease  to  occupy  the  same,  by  daath 
or  otherwise,  then  the  said  boaae  and  lot  shall  revert  to  the  bein  and  assigns 
of  the  said  party  at  the  first  part,  and  she  shall  also  have  the  hoas^MiM 
famitare  left  in  said  boose  at  the  time  of  his  death,  In  case  she  sarvtvesblB. 
And  the  said  party  d  the  second  part  agrees  that  In  case  said  marriage  absll 
be  solemnized,  and  in  case  said  Fargo  shall  die  leaving  her  aorviTlng,  ahm 
will  not  make  any  cliUm  to  any  part  ct  the  property  ot  said  Allen  Fargo, 
either  real  or  personal,  except  to  the  nse  of  the  aiUd  house  and  hA  as  lUwve 
provided.  And  she  hereby  agrees  to  reliogalsh  bU  right  of  doww  and  thirds 
and  every  other  interest,  except  ss  above  provided,  to  or  in  any  and  every 
part  of  the  real  and  personal  property  of  said  Allen  Fai^,  to  the  end  that 
such  property,  except  as  above  provided,  may  go  to  the  heirs,  assigns,  ani 
legal  representatives  of  said  Allen  Fargo  other  than  said  party  of  the  aeoond 
Mat,  and  she  does  hereby  renounce  all  right  of  dower,  and  every  other  intei^ 
iat  la  the  real  estate  and  personal  property  of  said  Fargo,  exoeptaa  above  ex- 
iressly  provided."   (Signed  and  sealed  by  the  parties.) 

The  parties  were  married  and  lived  togethw  aa  husband  and  wife  for  aboot 
•wo  years,  and  then,  for  reasons  satisfactory  to  them  both,  the  plaintiff  went 
oatft  to  her  farm  to  reside,  the  testator  remaining  at  hia  home  in  Warsaw. 
Tb»y  visited  each  other  at  their  respective  places  at  short  intervals,  reman- 
ing for  a  day  or  two  at  a  time.  Amicable  relations  between  them  continued 
for  a  time,  the  case  does  not  show  how  long.  FlniUIy  dlffletences  arose  be- 
tween them,  and  the  testator  refused  to  longer  provide  for  or  live  wltb  the 

Slaintlff.  They  never  lived  together  theresfter.  The  testator  died  Deoembo: 
5,  1888.  leaving  a  last  will  and  testament,  which  wap  duly  admitted  to  pro- 
bate In  Wyoming  county.  Ko  provision  waa  made  therein  for  the  plainUff. 
Mr.  Fargo's  personal  property  at  the  time  of  his  decease  was  wortii  aboot 
$36i000.  The  value  of  his  real  estate  does  not  appear,  but  it  waa  of  consid- 
erable value.  He  bail,  priw  to  his  decease,  rented  his  house,  reserving  rooms 
In  It  for  himself,  and  removed  all  of  his  furniture  therefrom,  except  that  ooo- 
tained  in  the  rooms  occupied  by  him.  The  house  was  thereafter  oeeapied 
a  tenant,  who  was  in  possesaiw  at  the  time  of  Mr.  Fargu's  death.  Ixddlng 
the  same  from  year  to  year.  The  devisees  and  legatees  of  ttie  testator,  and 
all  others  interested  in  the  estate  after  the  death  of  Mr.  Fhzvo,  and  befon 
the  commencement  ol  this  action,  executed  and  tendered  to  uie  plaintiff  an 
agreement  in  writing,  securing  to  her  all  that  the  antenuptial  oontrmct  pco> 
vided  that  she  should  receive  from  Mr.  Farga  Mr.  Fargo's  oopy  of  the  anta- 
nuptial  contract  was  recorded  in  Wyoming  county,  and  therealter,  and  beCwe 
bis  death,  he  conveyed,  without  plaintiff's  joining  with  him  In  the  convcj- 
ancee,  some  60  different  pieces  of  land  In  Wyoming  county,  of  the  aggr^ata 
value  of  over  950,000.  The  plaintiff  desiring  to  convey  a  porUon  of  her  Iowa 
lands,  and  the  intended  purchaser  objecting  to  the  title  unless  her  husband 
joined  in  the  conveyance,  she  caused  her  copy  of  the  antenuptial  contract  in 
the  year  1880  to  be  recorded  in  the  proper  office  In  the  state  of  Iowa,  and 
thereupon  conveyed  the  land,  Mr.  Fargo  not  joining  in  the  conveyance.  The 
referee  finds  that  the  plaintiff  knew  the  contents  of  the  instrument  vthien  shs 
signed  it.  The  referee  further  finds  that  plaintiff  believed  that  by  her  mai^ 
riage  with  said  Allen  Fargo,  except  for  such  agreement,  he  would  obtain,  or 
become  possessed  of,  plaintiff's  said  property,  or  some  piart  thereof,  or  intw- 
est  therein,  and  that,  unless  said  instrument  was  executed,  she  would,  by 
said  marriage,  lose  or  impair  in  some  way  her  absolnte  ownership  and  right 
of  disposal  of  said  property,  and  that  this  was  represented  to  her  by  said 
Alien  Fargo  and  bis  attorney  In  and  by  said  Instrument,  and  by  the  recitals 
thereof.  He  further  finds  that  the  recitals  were  not  true,  and  that  the  said 
marriage  would  not  have  made  any  difference  in  plaintiff's  ownerahlp  of  her 
property,  nor  in  her  disposition  of  the  same  in  view  of  her  death  or  other- 
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wise,  other  tlian  what  she  would  hare  had  If  said  InBtrument  had  not  heen 
made*  and  that  she  was  indacpd  to  execute  said  instrument  by  her  confidence 
in  Mr.  Fargo,  and  her  then  existing  relations  with  him,  and  her  belief  In  the 
trnthf  Illness  of  said  representations  so  made  to  her  by  said  instrument.  The 
only  eTidence  thereof,  if  any,  is  to  be  foond  in  the  antenuptial  contract. 

Antenuptial  contracts.  If  fairly  made  and  executed  without  fraud  or  impo- 
sition, are  favored  by  the  law,  and  will  be  enforced  by  the  courts  according 
to  the  intention  of  the  iiarties.  They  are  frequently  liighly  beneficial  to  the 
parlies.  Johnston  t.  Spieer,  107  N.  T.  186,  13  N.  E.  Eep.  753;  Clark  r. 
Clark,  28  Hun,  509;  ITeelp's  Appeal,  124  Pa.  St.  406,  16  Atl.  Bep.  883;  Me- 
I^utt  V.  McNutt,  19  N.  £.  Bep.  115.  The  parties  to  this  contract  were,  at 
the  time  of  ita  execution,  of  mature  years.  The  plalntift  was  a  widow  49 
years  of  age,  and  had  one  child  15  years  old.  The  testator  was  a  widower  61 
years  of  age,  with  a  number  of  grown-up  children,  and  some  grandchildren. 
Plaintiff  was  possessed  of  considerable  property.  The  testator's  estate,  how- 
ever, was  of  much  more  value.  Neither  of  them  had  been  In  any  way,  so  far 
as  we  learn,  insbrumental  in  the  accumulation  of  the  other's  property.  Their 
marriage  was  apparently.  In  the  main,  a  business  transaction.  Sentiment  was 
not  probably  a  very  important  factor  in  the  matter.  The  plaintiff,  as  we  assume 
from  the  evidence,  was  by  prearrangement  at  the  house  of  the  intended  groom, 
and  a  halt  hour  or  an  hour  before  the  cwemony  was  to  be  performed.  Judge 
Comstock,  a  lawyer  well  known  to  the  plaintiff,  presented  to  her  the  contrut 
already  exeented  by  Ur.  Fargo,  It  Is  read  over  to  her;  she  understanda  fully 
its  contents, — so  the  referee  finds  in  his  findings  of  tact.  There  is  nothing 
in  the  case  tending  to  alww  that  she  waa  surprised  at  the  presentation  of  the 
paper  at  that  time  and  place.  She  Is  the  only  witness  who  speaks  of  what  oo- 
ourred.  Shesays:  **I  was  marriedinFaigo's  bouse.  A  writing  ma  brought 
to  me  bqfore  the  marriage  by  Judge  Comstock.  He  read  it,  and  I  signed  it 
abont  hijf  an  hour  to  an  hour  bef^  we  were  muried, — the  same  evening. 
I  bad  known  Fargo  about  nine  years  before  I  married  him.  We  visited  back 
and  forth.  He  lived  in  Warsaw.  I  knew  before  the  marrhige  ttiat  he  owned 
lands  in  Warsaw  and  the  west,  and  bad  monify  invested  there.  I  knew  bis 
wifiB  and  children."  She  further  testifies  that  a  duplicate  copy  of  the  con- 
tract was  handed  to  her  at  the  Ume  It  was  executed,  and  in  the  year  1880, 
after  it  had  been  in  her  possession  for  16  years,  wishing  to  convey  a  part 
of  her  Iowa  lands,  she  sent  It  to  that  state  to  be  recorded,  and  tberenp<m 
eimveyed  a  portion  of  her  lands  without  the  signature  of  her  haahand  to  tiie 
deed.  Qy  recording  the  deed  and  oonTeying  the  land,  she  said,  as  plainly  And  on- 
eqniTomlly  as  was  possible:  "I  know  vhatthlacontractis,— just  what  rights 
are  seenred  to  me  Iqr  it.  I  choose  to  ratify  and  confirm  it."  She  retiuned 
potsesston  of  It  for  8  years  thereafter  prior  to  the  death  oi  Mr.  Faigo;  24 
yeara  In  alL  ttls  now  too  late  to  ask  that  the  same  be  declared  void.  The 
statDto  of  UmitaUons  shoald  be  httld  a  bar  against  bendaini.  IknoU  Wood, 
10     Y.  Supp.  460. 

The  antenuptial  contract  provided  that  plalntifl  was  to  reoeiTe,  If  she  sor^ 
vived  the  testator,  the  interest  of  $1,000  during  her  life,  and  the  right  to  oo- 
enpy  the  dwelling-house,  with  snob  fnmitare  as  should  be  therdn  at  the  time 
of  Mr.  Fargo's  death.  Mr.  Fargo  Mled  to  make  tlnse  provisions  tor  plaln- 
ti  fl  in  his  will.  The  parties  not  having  lived  together  for  many  years  prior  to 
Jit.  Fargo's  death,  the  dwelling  wuch  tlie  agreement  contemplated  they 
should  occupy  was  rented,  and  Ur.  Fargo's  tumltnre  was  removed  there- 
from, with  the  exception  of  a  small  portion  remaining  in  the  rooms  occupied 
by  him.  Had  they  continued  to  occupy  the  house  Instead  of  renting  it.  the 
furniture  would  probably  have  remained  in  the  house  until  the  death  of  Mr. 
Fargo.  The  referee  in  ills  findings  assumes  that,  had  the  marriage  been  en- 
tered into,  and  the  contract  not  executed,  the  testator  would  not  have  acqnired 
any  interest  in  the  plaintiff's  property,  and  he  finds  that  the  recitals  in  the 
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contract  In  regurd  thereto  were  antrue,  and  tbat  the  marriage  would  not  ha¥e 
made  way  difference  in  plaintifl*s  ownership  of  ber  property,  nor  in  her  right 
to  dispose  of  the  same;  and  these  flndinga  are  substantially  the  basis  of  the 
referee's  conclusion  that  the  plaintiff  was  Induced  to  enter  into  the  contract 
by  false  representations,  and  that  the  contract  was  void.  The  referee,  I 
think,  fell  Into  an  error  when  he  assumed  that  Mr.  Fargo  did  not,  by  the  mai^ 
rlHge,  acquire  any  rights  or  interest  in  plaintiffs  property,  in  the  absence  of  the 
contract.  Under  the  Iowa  Code,  1873,  p.  421,  he  would  have  bad  an  inchoate 
Interest  to  the  extent  of  one-third  In  plaintiff's  lands  in  tliat  state,  which 
would  have  ripened  into  a  fee  if  he  had  survived  his  wife.  Under  the  laws 
of  this  state  at  the  time  of  the  marriage,  had  the  plaintiff  died  intestate,  leav> 
ing  ber  husband  surviving,  he  would  have  been  entitled  to  administer  upon 
and  enjoy  her  personal  estate.   Bamea  v.  D'ndertaood,  47      T.  S52.  The 

{)Iaintiff,  by  the  recording  of  her  copy  of  the  contract,  and  conveying  her  Iowa 
ands,  cut  off  the  testator's  interest  therein.  She  thereby  availed  herself  of 
the  benefit  of  the  provisions  of  the  contract  after  having  ample  opportunify 
to  inform  herself  of  her  rights  under  it.  This  is  sufficient,  X  think,  to  distin- 
guish this  from  that  class  of  cases  where  there  is  an  entire  failure  of  the  con- 
sideration of  the  contract.  Freeland  v.  Fredand^  128  Mass.  511.  Should 
the  devisees  and  legatees  of  the  testator  refuse  to  secure  to  the  pluntiff 
the  use  of  the  dweUlog-house,  and  the  interest  upon  the  #1.000,  she  can 
compel  a  specific  or  subatituted  performance  of  that  part  of  the  contract. 
This  would  secure  to  her  full  justice,  and  prevent  Iltigmtloa  over  the  titles  to 
the  lands  conveyed  by  her  late  husband  during  the  continuance  of  their  mar- 
riage. While  the  courts  watch  with  Jealousy  to  see  that  parties  are  not  in- 
duced by  fraud  or  deception  to  enter  into  antenuptial  contracts,  I  f^l  to  find 
in  this  case  aby  evidence  of  fraud  or  miarepresentatlon  leading  to  the  execn- 
tiion  of  this  contract.  It  seems  to  have  beeu  vcrinntarlly  and  understandingly 
entei-ed  Into,  acquiesced  in  without  complaint  for  24  years,  with  ample  inte^ 
mation  on  the  part  of  the  plaintiff  as  to  the  compatative  valae  of  the  two  es- 
tates, and  I  do  not  see  any  reason  for  declaring  It  void.  The  judgment  ahooid 
be  reversed,  and  a  new  trial  granted,  before  another  Mfores^  with  oosU  (e 
«Ude  the  ereiit. 


(SujprmM  Court,  BpecUU  Term,  Ifew  Foric  County.  Ittsy,  18B0.) 
t.  AssfovxHar  vox  Bannr  of  OaanzKNU— Pmkw  or  Claiic»— nxuvniijdm  Dui- 

AOSS. 

An BS8l|:niiient  for  the  benefit  of  oredlton  to  pay'SU  debts  and  Baibmties'of 
theastignorlnetadfladainagwfortlwbiaMhof  aOMtiukaC  ssaeaaJebeltaie^ 
aasIgnsMiit,  thoosb  the  bneoh  oooonced  atHnraris. 
%  Ba»— AooocifTma  bt  Assiohbk, 

WboM  the  claimant  falls  to  liquidate  Us  olaim,  tber  by  bedding  for  the  aitlgaw 
the  property  sold  and  requiring  blm  to  pay  the  oontnet  prloe,  or  by  reaeUlag  and 
noovenng  the  difference  between  tbe  amount  tbos  renltosd  and  the  oontraot  prioe^ 
cr  by  ratttblBg  the  pro]»ertr  and  raooverlng  the  dlflerenos  betweMi  tha  aoetreat 
prioe  and  tha  market  pxica  at  tha  time  of  MUvmy  speolfled  In  tbe  cmitraaL  hat 
oontends  tbat  the  maiket  value  of  the  property,  if  anything,  was  InoanaMB  oC 
aseertalnment,  he  wlU  not  be  allowed  to  prove  ma  olalm  on  tba  final  soooimtiDff  of 
the  assignee. 

Special  woeeedlnn  insUtated  1^  WUllsm  K.  Cromwell  to  aoooant  h  «^ 
■Ignee  of  Henry  S.  Ives  ft  Go.  John  C.  Coomba  and  othws  praaeut  a  deim 
against  the  ass^ned  estate. 

Before  Fbahgis  Ltkdb  SnnaoH,  Esq.,  Befeiee. 


W.J.  OurtU,  for  the  assignee.  John  C.  CaomU  and  WiOiam  Faaaen,  Jr^ 
for  claimants.  Lawrenee  A  WaOntr,  for  other  creditors. 


In  rp  iTBs  ei  oZ, 
In  rs  ODdiiaa  «C  ol. 
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SnciBON,  B.  TUe  oiroQmstaaceB  and  co&dltioiu  ot  UilB  claim  as  preaented 
fegr  Afir*  OHHufaa,  lepEesentiDg  a  minority  group  of  the  praterred  stoc^boldera 
a  tlia  Dajyton  &  Ironton  Bail  road  Company  of  Ohio,  are  saffldeolly  inTolved 
to  Buggeat  at  the  outaet  doubt  aa  to  whether  the  claim  Is  one  pr<^perly  within 
the  cognizance  of  a  refuee  appointed  apon  a  proceeding  under  the  insolvency 
atatute  of  1877,  to  pasa  upon  the  aocouiUs  ot  an  aaaignee  for  the  benefit  of 
•reditora.  The  asa^nee  and  two  of  the  ereditora.  The  Olnelnnati.  Hamilton 
A  J)^ton  BiUlroad  Company  and  ttie  Mineral  Bulge  Ballroad  Company,  in- 
altt  that  the  elaim  is  one  not  provable  before  thia  referee,  who  has  neverthe- 
leaa  received  all  the  evidence  that  the  claimant  dealred  to  olfer  npon  the  aub- 
)ect.  which  may  be  generally  and  aummarUy  atated  m  foUowi:  iJite  in  the 
year  1866,  Henry  S.  Xvea  and  asaodates,  then  being  in  control  ot  the  Ih^tOB 
A  Ohieago  Bailruad,  acquired  about  16,000  of  the  sharee  ot  the  capital  stock  ot 
the  Di^ton  A  Ironton  Uailroad  Onnpany,  which  had  a  total  tasue  of  about 
B6,000  aharea.  Ivea  and  aaaoolatea  then  propoaed  to  ooniolldate  the  two 
roada,  but  were  0|^ed  by  John  G.  Coombs,  William  Faxon.  Jr.,  and  othera, 
owning  or  oontn^Ung  at  least  5,062.8  sharea.  Thla  oppoaltion  much  embar* 
nssed  tiie  proposed  consolidaUon,  whloh  ooold  be  effected  only  upon  condl- 
tton  ot  providing  piy^ment  tat  theae  dlaienting  sharea  at  the  market  value, 
which  waa  then  about  $iX>  per  abare.  But  notwithstanding  aueh  oppoaltion, 
and  the  formal  written  refusal  ot  snob  minority  atoekholdm,  through  Will* 
iam  Faxon,  Jr.,  at  Dayton,  Ohio.  May  24, 1687,  the  conaoUdatlon  waa  then 
and  tliere  carried  through,  and  a  new  corporation  organized  called  the  D«yton, 
Fort  Wayne  ft  Chicago  Railroad  Company.  This  reaolt,  however,  was  thus 
•ocompllshed  largely  m  oonaequence  of  thetranaactlon  carried  through  in  New 
York  on  the  premding  day  (May  28, 1887)  by  and  between  Henry  S.  Ivea  and 
John  0*  Ooombs,  who  waa  hare  repreaenting  the  same  stockholders  for  whom 
Ut„  Faxon  acted  tbeneztdaj  at  Dayton.  It  waa  propoaed  biy  Ivea,  who,  with 
hli  pattnara,  empltqrea,  and  anoetatea,  then  oontiidled  the  Dayton  &  lionton 
Company,  and  wen  to  oootrol  the  omflOUdated  eompany,  that  the  Dayton  * 
InmtMi  Company  should  aeqoira  all  ot  lUa  mlnori^  stoek,  paying  therelor 
the  than  market  price  of  §40  per  abare,  and  ahould  then  retlra  or  enneel  swdi 
ftoofc.  Mr,  Coomba  lieaitated  to  accept  thia  propoaltlon,  expreaalng  doubt  aa 
to  the  power  of  the  Dayton  &  Ironton  Ctnnpany  ao  to  bind  itself,  in  view  «t 
Oe  impending  consolidation,  which  would  substontially  exdngQish  all  power 
«t  tbeaa  minuity  sto^hidders.  Ivea  therenpon  agreed  that  hla  flxm  shonM 
oontmat  to  boy  the  atoek,  and  that  the  Dayton  £  Ironton  Company  ^old 
gnaran^  the  contract.  Accordingly,  npon  May  28,  1887.  John  0.  Coooaba 
and  aasodates,  aa  vendras,  and  Henry  &  Ives  A  Co.,  as  purchaeoa,  entered 
i»to  M  agreement  wherry  the  vendon  agreed  to  aell  and  the  purohasera 
fpmA  to  take  within  three  months,  at  the  prloe  of  $iO  per  share,  all  the 
■liana  of  the  preferred  stock  of  the  Dayton  A  Ironton  Company  which  should 
within  that  time  be  offered  by  Coombs.  This  agreement  expreealy  raeerved 
to  the  TCttdora  the  rlgbt,  under  the  statutes  of  Ohio,  to  refuse  to  accept  the 
tanns  of  the  propoaed  oonsolidatton,  which  right,  as  observed  before,  waa  ex- 
•rciaed  the  next  day  at  Dayton  by  William  Faxon.  J r. ;  but  no  further  stepa 
In  opposition  aeem  to  have  been  taken.  The  perfonnanoe  of  tliis  agreement 
of  Ivea  A  Co.  was  slmultaneooaly  guarantied  by  the  Dayton  &  Ironton  Com- 
pany, under  Ivee'  direeUon.  On  June  20tfa  Mr.  Coombs  wrote  to  Ires  A  Co., 
advising  them  that  be  then  heU  on  deposit,  in  Boston,  6,062.8  sharea,  sabjeot 
to  toe  agreement  at  May  28,  1887. 

The  minoipal  contract,  therefore,  is  to  be  considered  as  being,  on  June  20, 
1887,  toe  positive  agreement  cf  Ives  ft  Co.  to  purchase  and  take  from  Coombs 
on  or  before  August  23, 1887,  5.062.8  shaRS  of  the  preferred  stock  ot  the 
Dayton  ft  Ironton  Ballroad,  such  parUcnlar  aharea,  or  rather  the  certifloatea 
IhersfOTt  then  being  identified  and  raady  tor  delive^  op<m  the  preoedent  eon- 
ditton  ot  payment  of  %I0  per  abare  thHetor:  auob  agreeount  alao  oq^reoaly 
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reaervlDff  to  the  s^m  (until  such  payment)  cartaiD  rigbta  tft  BtoakhoUcn 
under  t£e  Ohio  statntes.  Before  the  expirattoi  <tf  the  period  in  wtaleb  the 
purchasen  were  to  take  this  stock,  they  became  Insolvent,  and,  «i  Augnat  11. 
1887,  made  to  WUliam  Nelson  Cromwell  tun  assignment  for  the  beneOtof  ceihI- 
Itora  as  tbei^n  stated.  Twelve  days  later  tlie  oontnct  matured,  and  BIr. 
Coombs  tendered  the  sto<^  to  tbe  assignee,  and  demaoded  p^ment  of  the 
agreed  prloe,  amounting  to$202,512.  The  tender  was  declined,  and  p^nnent 
refused.  Thereafter  Faxon  and  Coombs  applied  to  the  courts  of  Obto,  under 
the  statutes  of  that  state,  to  assess  the  value  of  the  stock  as  against  ttie  con- 
stituent companies  at  the  price  of  $90  per  share,  two  and  on&half  times  the 
price  to  Ives  &  Go.  These  proceediogs  were  not  pressed  to  conclusion,  but 
were  Indefinitely  continued  in  view  of  tbe  agreement  hereafter  mentioned  <rf 
October  27, 1887.  Tliey  also  proceeded  in  tbe  courts  of  Massacbusetts  against 
the  firm  of  Ivea  ft  Co.,  to  enforce  their  claim,  but  without  material  effect  op 
to  this  time.  They  also  took  another  step  in  Ohio  which  seems  entitled  to 
special  considwatlon  in  the  estimate  of  the  legal  value  of  their  claim  as  against 
tbe  insolvent  estate  of  Ives  &  Go.  Tbcj  entered  into  a  contract,  dated  Octo- 
ber 27,  1887,  with  the  consolfdated  company,  which,  acknowledging  and  rat> 
l^ing  as  its  own  the  previous  guaranty  of  the  Dayton  &  Ironton  Company, 
expressly  agreed  to  pay  to  Faxon  and  associates  the  agreed  purchase  priee  of 
snch  5,062.8  shares,  and  S5.000  additional;  and  Faxon  thereby  speoiaeally 
promised,  upon  such  payment,  to  deliver  such  stock  to  the  consolidated  com- 
pany. A  few  months  later  the  consolidated  company  went  Into  the  hands  of 
a  receiver,  and  this  agreement,  like  all  its  predecessors,  came  to  naught. 

It  appears  that,  since  August  23,  1887,-  there  has  tieen  sabatantialfy  na 
market  for  this  stock  of  the  Dayton  ft  Ironton  Company,  which  baa  ceaaed 
to  exist  as  a  separate  company,  auch  Bto<^  being  now  held  in  two  or  three 
large  blocks,  and  that  the  only  proved  sale  is  one  of  about  20  sliares  tot  50 
cents  a  share;  and  now  Faxon,  Coombs,  and  associates  make  their  claim 
against  the  assigned  estate  for  S202,512,  and  interest  from  Angust  23,  1^. 
stating  this  to  be  the  precise  amount  of  damages  resulting  to  them  by  reas<m 
of  the  breach  of  Ivea  ft  Co.'s  promise  to  pay  on  that  day  the  purchase  price 
of  5,062.8  sharea  of  this  stock  at  S40  per  share.  To  this  the  objecting  cred- 
itors answer  that,  notwithstanding  tbe  variety  and  volume  of  the  claims  and 
statements  of  Mr.  Coombs,  his  claim  is  simply  and  merely  one  for  tbe  recov- 
ery of  unliquidated  damages  for  the  breach  of  Ives  ft  Go.*s  executory  contract 
of  purchase,  which  was  not  broken  until  after  tbe  d^  of  tbe  assignment.  I 
accept  this  contention  of  the  objecting  creditors.  They  furtlier  submit  that 
ttie  claim,  being  for  unliquidated  damages.  Is  one  which,  in  its  nature,  can- 
not be  proved  against  tbe  assigned  estate,  and  in  support  of  this  position  tb^ 
cite  the  decision  of  the  general  term  of  the  New  York  court  of  common  pleas 
in  Se  Adama,  15  Abb.  N.  C.  61.  I  have  disregarded  these  views  of  the  oth 
jectors  BO  far  as  to  receive  all  the  testimony  offered  upon  the  question,  not 
thereby  expressing  auy  opinionasto  the  effect  of  the  proof  ao  received.  They 
finally  say  that,  upon  these  proofs,  it  appears  that  even  now  Coombs,  Faxon, 
and  associates  present  no  well-defined  legal  or  liquidated  claim  against  the 
assigned  estate;  and  that,  by  their  dealing  with  the  consolidated  company  in 
October,  1887,  they  finally  elected  to  abandon  the  claim  against  Ives  ft  Co. 
as  vendees,  to  reassert  their  unrestricted  power  of  dealing  with  tbow  abana, 
and  to  sell  the  same  to  the  consolidated  company. 

My  views  on  these  several  prop<»ltions  areas  follows:  In  n  Adam*,  Ifi  Abb. 
N.  G.  61,  does  not  to  me  seem  to  be  wholly  controlling.  The  learned  and 
venerable  judge  who  delivered  the  opinion  accurately  states  Uie  conditions 
apd  reasons  for  rejecting  proof  of  unliquidated  claims  against  bankrupt  and 
insolvent  estates,  as  not  being  debts.  In  bankruptcy  these  reasons  were  (1) 
**that  aa  the  bankrupt,  under  the  act,  was  to  be  discharged  ttom  hia  debts* 
tbe  prooeedlng  was  to  be  strictly  conilned  to  what  was  r^ardad  aa  adebtj" 
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mod  (2)  tbst  "VtM  eradlton  whose  claims  were  ascertained  and  flxed  when  Uw 
bannnpt  went  Into  or  was  brought  into  bankruptcy,  were  entitled  to  share 
In  the  distribution  of  this  estate  as  soon  as  it  waa  ipiihered  in,  and  were  not 
to  be  delayed  by  claims  against  him  sounding  in  damages  which  it  might  take 

Sara  to  detmnine. "  Of  course  the  first  of  these  reasons  has  no  appUcabilllj 
respect  at  w  InsolTsnoy  system  such  as  that  of  New  York,  under  which  no 
discharge  is  nsnally  practicable;  but  that  neither  such  reason,  nor  the  seocmd, 
resting  upon  the  coDTenienoe  ct  adminiBtratlon,  are  always  prevalent,  even 
tn  bankruptcy,  appears  from  a  consideration  of  express  statutory  provision  to 
the  contrary  under  the  United  States  bankruptcy  act  of  1867,  (Rev.  St  §  5067.) 
and  the  Massachusetts  statute  (chapter  293,  Iawb  1884.)  Bowditch  v.  Rajf- 
mond,  15  N.  £.  Rep.  285.  See,  also,  Lorinff  v.  KendalU  1  Gray,  305;  Inn 
Chuniht  14  Atl,  Rep.  874,  Such  express  statutory  disregard  of  these  two 
reMons  Indicates  that  they  are  not  Inherently  essential  to  proper  admlDlstn^ 
tlon  in  insolvency,  and  justifies  the  conclusion  of  the  learned  court  that,  an* 
dfir  our  system  of  assignments,  "the  question  is  one  to  be  gathered  fiom  a 
fair  roostruction  of  the  Instrument,  and  not  the  proTlaions  of  any  statute.** 
Finding  it  thus  to  be  »  question  of  conitruction,  be  turned  to  the  ease  for  a 
description  of  the  assignment  there  in  question,  which  was  not  set  forth  at 
length,  and  assumed  It  to  be  an  assignment  only  *'for  the  payment  of  the  just 
debts  of  the  assignors."  This  aasumptiOQ  I  find  to  be  correct,  having  per- 
sonally ascertained  from  the  record  in  the  county  clerk's  office  that  that  as- 
signment was  "to  pay  *  *  *  to  each  and  every  of  the  creditors  of  the 
party  of  the  first  part,  as  such  copartners,  the  full  sum  that  may  he  due  and 
owing  to  them  respectively."  Under  such  an  assignment  the  assigned  estate 
was  clearly  applicable  to  the  payment  of  debts  only,  and  not  unliquidated 
claims  for  damages.  But  in  the  Ives  assignroeot  there  is  no  such  restriction 
to  debte  alone.  The  assignment  is  to  pay  "all  debts  and  liabilities."  Do 
these  words,  "and  liabilities,"  extend  the  scope  of  the  assignment?  I  think 
that  they  do.  They  cannot  be  disregarded  as  meaningless,  or  as  being  merely 
synonymous  with  "debte."  In  the  case  of  a  business  situated  as  was  that  at 
Ives  &  Co.,  it  would  have  been  substantial  injustice  to  appropriate  the  asaete 
to  the  exclusion  of  the  various  equitable  claims  which  largely  affected  the  sit- 
uation of  the  firm.  Judge  Dai.y  pointe  out  (15  Abb.  N.  C.  65)  that,  under 
an  insolvent  statute  concerning  debte  and  demands,  provision  must  be  made 
for  a  larger  constituency  than  under  an  act  concerning  debts  only.  So  I  hold 
that  the  term  "liabilitieB"  enlarged  the  scope  of  the  Ives  assignment.  It  is 
sufficient  to  note  the  excellent  definition  of  "Liability"  in  £ipalje  ft  Law- 
rence's Law  Dictionary  as  follows:  "The  condition  of  being  actually  or  po- 
tentially subject  to  an  obligation;  Is  used  either  generally,  as  including  every 
kind  of  obligation,  or  in  a  more  special  sense  to  denote  Inchoate,  future,  un- 
ascertained, or  Imperfect  obligations,  as  opposed  to  debts,  the  essence  of  which 
is  that  they  are  ascertained  and  certain,"  and  to  cite  Uie  decision  of  Judge 
Dillon  in  Re  Hookt  2  Dill.  92.  No  claim,  therefore,  is  to  be  excluded  from 
my  consideration  merely  because  it  is  not,  strictly  speaking,  a  "debt." 

Proceeding,  then,  to  consider  the  Coombs  claim,  I  find  that  it  Is  for  breach 
of  contract  made  by  Ives  &  Co.  in  aid  <tf  a  railway  corporation,  accompanied 
by  that  corporation's  guaranty  for  the  purchase  of  certain  stock  at  a  certain 
price.  I  find  that  there  was  no  breach  of  the  contract  until  11  days  after  the 
assignment,  and  that  during  these'll  days  the  assignee  had  the  right,  if  he  so 
wished,  to  oall  for  the  execution  of  the  contract.  Pardse  v.  JTanady,  100  N. 
Y.  121,  2  K.  £.  Rep.  885;  Benj.  Sales,  g  759.  I  find,  however,  that  the  as- 
signee oonld  not  then  be  oompelled  to  perform  this  contract,  (15  Abb.  N.  G. 
70.)  which  at  all  times  until  after  the  making  of  the  assignment  was  purely 
executoiy*  no  title  to  the  stock  passing,  for  payment  was  a  condition  precedent 
to  the  transfer  of  Utle.  Andenon  v.  Bead»  106  N.  T.  833, 13  N.  £.  Bep. 
292;  Founding  Co.  t.  Grant,  lU  XT.  T.  40. 21 N.  S.  Bep.  48.  I  further  And 
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that,  upon  tbe  irefuBal  ot  the  assljpiee.  August  28, 1887,  to  receive  the  t» 
dered  stock,  there  was  a  breach,  on  account  of  which  the  vendors  might  haw 

ftroceeded  against  the  members  of  the  firm  ot  Ives  A  Co.  as  follows:  (1)  To 
told  the  property  for  them,  and  to  require  of  them  payment  of  the  entire  pui^ 
chase  money;  (2)  to  sell  after  notice  to  them  as  their  agent  for  that  pni^xise, 
and  to  recover  the  difference  between  ttte  contract  price  and  the  market  price 
ftt  the  time  and  place  of  delivery.  Dtutan  t.  MoAndretn,  44  N.  Y.  72;  ifo- 
nm  V.  Decker,  72  N.  Y.  695.  599.  See,  also,  Benj.  Sales,  §  758.  Had  Goombt 
and  nssociates  chosen  to  proceed  npon  tbe  first  course  above  stated,  I  abouU 
consider  their  claim  to  recover  the  purchase  price  to  be  fairly  pivvable  against 
the  assigned  estate.  But  Mr.  Coombs  distinctly  declines  to  ts^ethis  poeitiou, 
and  asserts  that  the  sto^  has  been  at  all  times,  and  now  is,  tbe  property  cC 
himself  and  bis  associates,  having  gone  so  far  in  this  direction  tiiat.  In  O^feiH 
ber,  1887,  he  contracted  to  sell  tbe  sto<^  to  the  consolidated  company  whfch« 
as  to  Ives  ft  Co..  was  then  certainly  a  third  party.  I  therefore  find  that  Cocwnbi 
and  associates  have  finally  elected  not  to  bold  the  contract  stock  for  Ivee  A 
Co..  or  their  assignee.   This  election  has  been  made,  and  is  adhered  to  up  to 


withdrawn.  Moller  v.  Ttufta,  87  N.  Y.  166.  The  second  oouree  above  indl- 
eated,  i.  a  sale  after  notice  and  a  claim  for  difference,  has  also  been  res(H 
lutely  and  intentionally  disr^arded  and  rejected  by  Mr.  Coombs,  and  calls  foe 
no  further  consideration  at  present.  The  ttilrd  course,  a  retention  of  tbe  stock 
and  a  recovery  of  a  difference  between  tbe  contract  price  and  the  market  prica 
at  the  time  and  place  of  dellveiy,  necessarily  involving  proof  and  detamin** 
tion  as  to  sucli  market  price,  is  also  rejected  by  Mr.  Coombs,  who  says  with 
considerable  force  that  the  character  and  condition  of  this  stock  was  and  is 
such  that  its  market  value,  tf  anything  at  all,  was  substantially  tmpoesitde  oC 
ascertainment.  This  difficulty  seems  to  be  precisely  that  which  brings  the 
claim  HS  now  presented  within  tbe  rule  in  lUAdmm»,  15  Abb.  N.  C.Gl.agalnat 
the  consideration  of  unliquidated  claims.  Tbe  Inqniry  calls  upon  the  reftores 
to  delay  all  other  creditors  and  the  final  ascertainment  of  assets  and  claims  at 
this  late  date, — 83  montlis  after  the  assignment. — for  tl>e  adjustment  of  tbe 
claim  of  H  creditor  who,  during  all  that  time,  has  declined  and  sttU  deolinee  to 
liquidate  his  claim  in  any  of  the  methods  suggested.  See  Lownbergy.Bamh, 
67  Tex.  440.  2  B.  W.  Bep.  874.  It  Is  doubtful  whether  tbe  claim  Is  In  oondl- 
tion  for  proof  even  under  the  liberal  provisions  of  the  United  Btates  bankrupt 
law,  (Bev.  Bt.  g  6067,)  where  an  unliquidated  claim  conid  not  be  proved  until^ 
damages  had  been  assessed.  Be  Cltmgh,  2  IT.  B.  B.  151 ;  Re  Smith,  6  Ben.  V^. 
Ever  since  the  breach  of  the  contract,  August  23,  1887,  there  has  been  open 
to  Mr.  Coombs  and  his  associates  the  opportunity  provided  by  section  26  of 
the  general  assignment  act  of  1877,  (chapter  466,)  and  availedof  in  As  ^dams. 
already  frequently  quoted,  for  the  liquidation  of  this  claim;  but  no  sooh  op- 
portunity has  been  availed  of.  As  I  nndetetand  the  principles  governing 
administration  in  insolvency,  the  assessment  and  liquidation  of  su<A  elaims 
for  damages  should  be  made  prior  to  and  not  npon  the  final  accounting. 

Therefore,  upon  the  whole  statement  and  completed  proofs  of  the  obUmants, 
I  grant  the  motion  of  tbe  assignee  and  the  two  objecting  creditors,  and,  with- 
out receiving  their  opposing  proofs,  reject  and  dismiss  aa  not  enforceable  be- 
fore  me  on  this  procemlng  the  claim  of  John  G.  Ooombe  and  assaKciatee  upon 
tbe  agreement  of  May  23,  1887.  I  have  been  greatly  interested  by  the  subtle 
argument  of  Mr.  Coombs,  which  I  have  enjoyed,  though  I  have  not  wlH^y 
yielded  to  it.  His  proposition  that  his  poaltion  Is  that  of  a  claimant  for  tbe 
precisely  ascertained  and  liquidated  sum  of  9202.512,  wltb  tntereat  from  Aa- 
gust  2{^  1887,  aa  damages  lot  Ives'  breach  of  oontnct  of  purehaae.  aoo(M»> 
panied  by  bis  claim  of  ownership  of  the  stock  with  which  be  has  assumed  to 
deal  as  fab  own.  together  with  his  suggestion  that  there  was  no  mark^  valaa 
of  the  itoek,  might  have  teemeil  to  me  to  entitle  Mr.  Ooonte  to  paniw  tha 
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tbird  of  the  courses  before  Indicated,  viz.,  to  recover  tbe  tllfference  between 
tbe  contract  price  and  the  nearest  price  at  the  time  and  place  of  deHvery. 
Bot  Mr.  Coombs  baa  at  all  times  asserted  and  now  asserts  that  he  is  entitled 
to  avail  himself  as  against  others  of  all  claims  and  rights  of  action  upon  the 
stock  which  he  Insists  upon  his  right  to  hold  without  aeeonntabililj  therefo^ 
until  he  afaall  have  been  in  full.  While  these  cartiacates  for  5.062.8  siiares 
in  an  obscdete  railroad  company  maj  be  wltbont  present  market  value,  I  am  not 
certain  that  as  ohoses  In  action,  taken  In  connection  with  the  other  proceed- 
ings and  contracts,  they  might  not  become  the  basis  of  a  recovery  against 
acme  of  these  various  railroad  systems  or  funds,  but  whether  this  be  or  be 
not  so  is  an  Inquiry  not  properly  the  subject  of  investigation  in  this  final  ac- 
counting. It  la  an  dement  of  the  present  determination  that  the  only  claim 
asswted  b7  the  vendor,  viz.,  a  right  to  the  proposed  purchase  price  of  the 
stock,  reserves  all  rights  in  respect  of  that  stock,  and  declines  to  make  any 
allowance  on  account  thereof,  alleging  that  any  sum  to  be  allowed  is  incapa- 
ble of  computation.  The  claim  thus  seems  to  be  one  not  for  consideration, 
especially  not  at  this  stage  ci  the  proceedings.  The  question  is  not  free  from 
dii&culfy,  and  I  may  have  erred,  bat  an  opportunity  for  correction  will  be  af- 
fnded  upon  the  motion  to  confirm  the  report.  The  claim  of  John  C.  Coombs 
and  associates  for  breach  of  the  agreement  ot  May  28,  1887,  is  therefore  dla- 
allowed  and  dismissed. 


(Supreme  Court,  Spsotel  Term^  Jfew  Torik  Ooun^  Haj,  ISML) 

AauamtMsn  roa  Bsirsnr  or  Cbsditors— Faoor  or  CLAtm— CknuTiau.  SsooBirr. 
A  oredltor  of  an  Insolvent  aulgoor,  who  holds  ooUatend  seonrlty  for  his  elaiia, 
mmy  prove  the  entire        agakisi  tbe  Mslgned  aatata,  wltboat  first  resorttng  to 
the  ooUatsral,  or  snmndering  of  Moonnting  fortu 

fecial  proceedings  instituted  by  William  K.  CroweU  to  aeoonnt  as  assignee 
of  Henry  8.  Ives  ft  Co.  The  Miners*  Savings  Bank  of  Wllkesbarre  presented 
a  claim  for  928.875.  of  which  •12,600  had  been  realized  by  tbe  sale  of  collat- 
eral held  by  the  bank. 

Before  Francis  Ltitds  Stbtsom,  Esq.,  BefOree. 

W.  7.  Curttst  for  the  assignee,  ifr.  Wood,  tor  Uie  bank.  Xawrsnee  S 
WaeMuTt  for  other  creditors. 

Stsfson,  B.  It  is  tnaisted  by  Mr.  Wood,  representing  the  Miners'  Sav- 
ings Bank  of  Wllkesbarre,  that  he  is  entitled  to  prove  against  the  Insolvent 
estate  of  Ives  &  Co.  the  full  amount  of  the  note,  without  first  zworting  to 
the  collateral,  and  without  surrendering  or  accounting  for  such  collateral 

firlor  to  the  payment  at  the  note.  The  strict  terms  of  the  promise  contained 
n  this  note  seem  to  entitle  the  payees  to  enforce  tbe  obligation  of  that  prom- 
ise to  Its  full  extent  until  fully  satisfied,  primarily  against  tbe  promisors, 
and  secondarily  against  tbe  collateral  fund.  It  is.  however,  instated  by  the 
assignee  that  this  natural  order  of  procedore  cannot  apply  In  respect  of  tbe 
Insolvent  estate  oC  the  promisors  who  have  1>eoome  Insolvent  since  the  mak- 
ing of  the  note.  It  is  said  tjj  the  assignee  that  tbis  natural  order  must  be 
reversed;  that  the  payee  of  tbe  note  must  proceed  first  against  the  special 
fund  pledged  as  collateral;  and  that  no  claim  can  be  made  against  the  estate 
of  the  promisors  until  such  fund  has  treen  exhausted;  and,  lurther,  that  tin 
dlTidend  to  which  such  payees  may  ultimately  be  entitled  must  be  computed 
upon  tiie  amount  of  the  note,  after  deducting  therefrom  the  proceeds  of  the 
eollateral,  and  not  upon  the  face  amount  of  the  note.  In  this  contention  I 
agree  witti  the  oounsel  tta  the  payee  of  the  note,  and  disagree  witii  ^  at- 
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idgnea.  Vbile  the  Iaw  upon  this  point  has  been  variouslj  stated,  In  dlfiFerent 
JurladicUona  and  at  different  perioda,  I  am  of  the  opinion  that  the  role  la 
properly  stated  l^Mr.  Bispbam,  In  bU  "Principles  of  Equitj."  (section  34S.) 
as  follows:  "The  result  of  throwing  a  creditor,  who  has  two  securities  for  his 
debt,  upon  the  singly-charged  fund,  is,  of  course,  to  effect  a  payment  of  Um 
debt  so  far  as  that  fund  will  esdiend.  Suppose,  now.  the  general  assets  of  the 
debtor  are  insufficient  to  meet  all  his  liabilities,  the  question  will  then  natu- 
rally arise  whether  the  creditor  who  has  realized  a  portion  of  his  debt  stiall  be 
entitled  to  a  dividend  on  the  wbole  amount  of  his  claim,  or  only  upon  the  bal* 
ance  remaining  after  the  appropriation  of  the  fund  which  has  been  excln- 
tively  under  bis  control.  The  rule  in  bankruptcy  was  that  the  creditor  was 
«nly  entitled  to  prove  for  the  residue;  the  right  to  resort  to  the  prior  secarit/ 
being  treated,  pro  tanto,  as  payment.  But  this  rule  is  peculiar  to  the  bank- 
rupt law.  and  tbe  better  dortrine  Is  that  it  is  not  applicable  to  cases  outside 
of  that  law.  Therefore,  tbe  rule  would  seem  to  be  that  the  circumstance  that 
tbe  creditor  had  a  right  to  resort  to  a  fund  which  is  open  to  him  alone  shall 
not  preclude  him  from  coming  in  upon  a  fund  of  an  Insolvent  estate  which 
is  common  to  all  creditors,  and  obtaining  a  dividend  on  the  full  amount 
his  debt,  subject  to  the  common-sense  qualification  that  the  toUil  so  received 
by  him  shall  not  exceed  tbe  sum  due.  There  has,  indeed,  been  some  differ- 
ence of  authority  upon  this  point.  But  the  case  of  Qreentixiod  v.  Taylor,  [1 
Buss.  &  M.  185,]  where  the  doctrine  was  laid  down  that  the  rule  In  bankruptcy 
applied  also  to  the  administration  of  the  insolvent  estates,  cannot  now  be  oon* 
■Idered  as  law;  and  the  decisions  in  the  American  courts,  which  have  a»- 
■umed  the  same  position,  will  perhaps  be  reconsidered  when  the  point  coiDes 
up  again  in  the  tribunals  where  they  were  rendered.  In  several  of  tbe  states 
the  courts  have  refused  to  follow  that  decision."  This  view  is  aiao  recog- 
nized as  sound  by  Mr.  Jones,  In  his  treatise  on  Fledges,  in  which  he  says, 
(section  587:)  "The  pledgee  may  prove  his  whole  claim  against  the  pledgeor's 
estate  in  insolvency,  without  deducting  the  value  of  hie  security.  This  is  the 
rule  more  generally  adopted  In  the  aluf-nce  of  a  statutory  requirement.  If 
the  dividend  so  reduces  the  debt  that  the  collateral  security  will  more  than 
pay  it,  the  security  must  be  redeemed  for  the  benefit  of  the  general  creditors. 
This  rule  gives  effect  to  the  equitable  principle  that  a  creditor's  diligence 
shall  be  rewarded  by  giving  him  his  full  legal  rights.  Aside  from  the  acci- 
dents of  the  insolvency  or  death  of  the  debtor,  a  creditor  holding  a  mortgage 
or  a  pledge  has  a  double  security.  He  has  tbe  right  to  proceed  against  both, 
and  to  make  the  most  he  can  of  both ;  why  he  should  be  deprived  of  this  right 
is  not  very  easy  to  see."  See,  also,  8  Pom.  £q.  Jur.  §  1414.  The  law  as 
thns  stated  is  that  which  has  been  long  established  In  Yermont,  Kew  Hamp- 
shire, Connecticut,  New  Jersey,  Pennsylvania,  and  Illinois,  (Mcuon  v.  Bogg, 
2  Mylne  A  C.  443-146;  Putnam  v.  Russell,  17  Vt.  54;  We»t  v.  Bank,  19 
yt.  40S;  Weaker  v.  Baxcter,  26  Vt.  710;  Moses  v.  RarU^t,  2  X.  H.  488;  Findr 
lay  V.  Hoamer,  2  Cunn.  350;  Van  Mater  v.  Ely,  12  X.  J.  Eq.  271;  Shnnk's 
Appeal,  2  Fa.  St.  304;  Morris  v.  Olwie,  22  Pa.  St.  441;  Miller's  Appeal,  35 
Pa.  St.  481;  Graeff's  Appeal,  79  Fa.  St.  146;  Logan  v.  Andanon,  18  B.  Hon. 
114;)  tbe  grounds  <^  this  rale  having  been  recently  clearly  stated  by  Ua&bc- 
SBB,  J.«  in  Ra  BaUa»  118  111.  524,  9  K.  £.  Rep.  257.  The  different  rule  pre- 
vailed in  Massachusetts,  Harjland.  and  Iowa*  and  was  at  first  adopted  in  the 
Bhode  I-land  oourts,  {PeUUm  <3f  Knowles,  IS  B.  L  90;)  but,  in  the  recent 
case  of  MUn  t.  DanMson,  (decided  March  6, 1887.)  15  B.  1. 480,i  the  au- 
preme  court  of  Bhode  Island,  through  Chief  Justice  Dubpbs,  carefully  ood- 
■iderii^[  the  whole  matter,  overruled  the  previous  decision,  and  est^Ushed 
the  law  in  accordance  with  the  decisions  generally  prevailing  as  above  stated. 
In  Kew  Ywk  it  was  long  auamed  that  the  creditor  was  obliged  to  pioooed 
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first  against  the  fund  upon  wlilch  he  alone  bad  a  lien,  and  that  he  could  oialm 
from  the  Insolvent  estate  dividends  only  upon  the  residue,  after  applying  his 
special  security.  BesUy  t.  Zaufrenc^t  11  Paige.  581;  Strom/  v.  Skinner,  4 
Barb.  546-560;  MidgtlUy  v.  Blooomb,  82  How.  Pr.  423-426.  These  cases, 
however,  after  a  careful  consideration,  have  been  considereil  as  insiifflcient 
support  for  the  rule  which  they  were  supposed  to  establish,  and  the  right  of 
the  creditor  holding  security  to  prove  for  the  full  amount  of  his  cLdm,  and  to 
receive  dividends  upon  that  amount,  without  first  exhausting  his  collateral, 
is  fully  recognized  in  the  opinion  of  Mast£N,  J.,  in  the  case  of  JenU  v. 
Smith,  1  Sbeld.  189,  7  Abb.  Pr.  (N.  S.)  217.  This  rests  upon  the  weU-e8tal>- 
Ushed  principle  that  though  **  where  a  party  has  two  funds  out  of  which  he 
can  satisfy  his  debt,  and  another  creditor  has  a  lien  posterior  in  point  of  time 
to  one  of  the  funds  only,  tl)e  first  creditor  will  in  equity  be  compelled  to  re* 
sort  to  that  fund  which  the  junior  creditor  cannot  touch,  in  order  that  the 
junior  creditor  may  avail  himself  of  his  only  security,  yet  such  marshaling 
of  assets  is  to  Iw  adopted  only  where  it  can  be  done  without  injusticeor  injury 
to  the  debtor  or  creditor."  EverUon  v.  Booth,  19  Johns.  486-493.  For.  as 
wjis  observed  by  Chief  Justice  Spenceb,  in  the  case  last  cited,  "A  coart  of 
tM]iiiLy  will  take  care  nut  to  give  the  junior  creditor  this  relief,  if  it  will  en- 
dimmer  thereby  the  prior  creditor,  or  in  the  least  impair  his  prior  rights  to 
raise  his  debts  out  of  both  funds.  The  utmost  that  equity  enjoins  in  such  a 
case  is  that  the  creditor,  who  has  a  prior  right  to  two  funds,  shall  first  ex- 
haust that  to  which  the  junior  creditor  cannot  resort;  but  where  there  exists 
any  doubt  of  the  sufliciency  of  that  fund,  or  even  where  the  prior  creditor  is 
not  willing  to  run  the  hazard  of  getting  payment  outof  that  fund.  I  know  of 
no  principle  of  equity  which  can  take  from  liim  any  part  of  his  security  un- 
til he  is  completely  satisfied."  As  these  views  commend  themselves  to  my 
judgment,  I  must -hold  that  the  note  of  the  Miners'  Savings  Bank  of  Wilkes- 
bure  may  be  proved,  and  that  any  dividend  payal'le  thereon  is  to  be  com- 
puted upon  the  amount  of  the  not^  witbont  referenoe  to  the  oollateral. 


Fhxlps  e.  Matob.  Era,  or  Ifsw  Tobk. 

(Supreme  Court,  Special  Term,  Sew  York  County.  July.  UOO.) 

^aionos  nr  Cim.  OASsft— Dismibbal— Form  ot  Aoiiok. 

A  complaint  demanded  both  equitable  relief  and  a  leffsl  remedy.  FlalDtlff  did 
not  show  any  right  to  equitable  relief,  but  hlB  right  to  a  legal  remedy  appeared, 
and  the  facts  on  which  a  recovery  at  law  depended  were  pot  in  issue  by  tbe  answer. 
Seld,  tbat  the  supreme  oourt  sitting  at  special  term  would  not  dismiss  the  oom- 
plaint,  but  would  deny  the  equitable  relief,  and  send  tbe  iaaues  at  law  to  tbe  oiroult 
xor  trial  by  jury. 

Action  Frank  Phelps  against  the  mayor,  etc,  of  the  city  of  New  York, 
to  inform  a  lease,  and  for  damages. 

TJumoM  S,  So^ort  and  Abram  Kling,  for  plaintiff.  Sidntif  Oowen  ud 
wmiam  B*  Olarh,  Corp.  Connsel.  for  defendant. 

TxTtKBaov,  J.  This  cause  was  submitted  on  Oie  [headings,  certain  doea> 
inentaz7  evidence  a  stipulation  entered  into  between  the  pai-ties  as  to  some 
df  the  facts*  and  briefs  of  counsel.  Tbe  suit  Is  brought  primarily  for  equi- 
table relief,  the  prayer  of  the  complaint  being  tbat  an  indenture  of  lease  of 
dock  property  in  the  cl^  of  New  York,  of  which  the  defendant  is  the  lessor 
and  the  plaintiff  the  lessee,  "be  reformed  by  striking  out"  one  of  the  provla- 
ions  thereof,  on  tbe  ground  of  mutual  miitake  d  Uie  parties  In  executing  tbe 
instrument  with  that  provision  inserted  thertin.  A  recovery  of  damages  Is 
alBO  demanded  for  the  breach  (tf  a  covenant  under  which  the  plaintiff  clainu 
the  city  was  bound  to  make  repairs,  at  the  beginning  of  the  term,  to  the  prem- 
iaes  In  qnestion.  Tbe  leading  facts  an  not  in  dispute.  It  appears  that  un  or 
About  April  80,  1881,  the  commlaalonen  of  the  d^rtment  of  docks  of  tbe 
v.llH.Y.s.iio.12 — 42 
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city  of  New  To  A  leased  to  the  plaintiff  for  the  term  of  fire  yem  from  May  1, 
1882,  at  an  annual  rental  of  69,000.  the  dock  property  mentioned  in  the  com- 
plaint, and  agreed  to  renew  the  lease  for  an  additional  term  of  five  years,  on 
receiving  90  days*  notice  of  the  plaintiff's  desire  to  have  such  renewal,  wtiich 
was  to  be  on  tlie  same  terms  and  conditions,  except  that  thetental  was  to  be 
increased  and  no  further  covenant  of  renewal  was  to  bo  made.  The  or^nal 
lease,  among  otiier  things,  contained  the  following  provisions:  "And  the  par- 
ties  of  the  flnit  part  [lessor]  promise  and  agree  that  they  will*  prior  to  tlia 
commencement  of  the  aforesaid  term  of  years,  or  as  soon  after  such  com- 
mencement as  shall  be  found  practicable,  make  such  repain  to  the  above^ 
scribed  wharf  property  as  the  said  board  of  eommlssloners  may  consider  nec- 
essary to  put  such  wharf  property  in  snitable  condition  for  servieednrlng  the 
aforesaid  term.  And  the  parties  hereto  promise,  agree,  and  understand  that 
no  claim  that  said  wharf  property  la  not  or  was  not  at  the  time  of  the  com- 
mencement of  the  said  term  in  suitable  condition  fonr  the  uae  and  purposes 
hereinbefore  mentioned,  shall  or  will  at  any  time  be  made  or  allowed.**  The 
lessee,  for  himself,  etc.,  also  oorenanted  "that  be  will  at  all  Umes during  ssid 
term,  except  as  liereinbefore  agreed,  put,  keep,  and  maintainall  the  said  wharf 
property,  and  every  part  thereof,  and  the  structures  tlierecm,  in  good  and  suffl* 
dent  repair  and  conditioo,  and  will  well  and  snflBciently  dredge  and  keep 
dredged  the  slip  or  slips  adjacent  thereto,  and  that  all  such  repairs,  rebuilding, 
and  dredging  dnilng  said  term  shall  be  at  the  sole  cost**  of  the  lessee;  ami 
then  follow  conditions  nnder  which  the  leuor  may  make  these  repairs  in  de- 
fault of  the  lessee  so  doing,  and  for  forfeiture  the  t«rm.  The  {rtaintiff 
entered  into  posseBSion  under  this  Iwae,  and  in  due  time,  before  its  expira- 
tion, gave  the  necessary  notice  requiring  a  renewal,  and  thereupon  anther 
Instrument,  nantlng  a  term  of  five  years  from  May  1, 1887,  was  executed  and 
delivered,  and  the  pUUntlfF  Is  now  in  possession  tlwieiinddr.  The  prorialons 
vt  this  last  Instmment  are  (with  the  exceptions  as  to  anioant  M  raat  and 
covenant  of  renewal)  identical  with,  those  of  the  flrst  lease.  Thesa  rdating 
to  repairs  by  the  lessor  and  lessee,  respectively,  are  in  the  same  woida  ia  cacb 
instrument.  By  the  stipulation  entered  into  between  the  parties  it  q^wan 
that  both  claim  and  admit  that  the  premises  were  not  In  a  sttltable  condition 
at  the  commanoemeut  of  the  seooira.  orTenewal,  tens,  and  tiiafc  a  elidm  to 
that  effect  was  made  at  the  time  of  the  eKeeotton  <tf  the  second  teeaa.  aad  has 
ever  since  been  made^  and  that  the  plaintiff  has  expended  $15,031.02  for 
repairs,  in  and  by  which  the  whole  pxxiperty  was  pot  in  a  snltiUllo  oondlUon 
for  service  during  the  aforesaid  (the  last)  term,  and  Uut  the  same  was  a  fair 
and  reasonable  amount  expended  therefor,  and  diat  the  second  lease  was 
n^ned  by  the  plaintiff  for  two  days  before  he  executed  it. 

No  proof  has  bem  offered  to  support  the  aUegatkm  ot  Un  amepiaiBt  that 
the  pro  vision  sought  to  be  expunged  from  the  instrument,  granting  tbsfSBewsd 
torm,  was  inaerted  in  tint  lease  by  mutual  mistake,  and  tiien  Is  aolbin^, 
therefore,  before  the  court  upon  which  it  can  act  to  give  Uie  sqnItaUe  nllef 
demanded.  Further,  it  is  apparent  that  there  was  no  mistake  ci  either  party 
In  the  matter.  The  new  lense  was  given  In  punmanoa  of  a  coveoAnt  In  the 
former  one  by  which  it  was  expressly  stipulated  ttut  a  renewed  grant  should 
**contain  like  covenants  as  this  present  one,  except  the  covenants  of  reneml. 
and  except  that  the  rent  or  compensntlon  shall  be  •11,000  per  annum.**  For 
five  years  and  more  the  plaintiff  knew  that,  If  be  acquired  the  additional  term 
under  bis  privilege  to  demand  it,  lie  iniisl  acqnlre  it  in  accordance  with  the 
provisions  which  bound  the  parties  tu  the  same  stipulations,  other  than  Ibe 
exoq)ted  ones,  contained  in  the  Orst  grant.  The  city's  obligation  and  his 
own  as  to  repairs  and  the  limitation  of  his  right  to  claim  anything  concern- 
ing the  condition  of  the  premises  at  the  commencement  of  the  second  tenn  were 
to  be  the  same  as  at  the  beginning  of  the  0rst  term,  and  no  other.  There  is 
nothing  to  be  reformed,  therefore,  in  the  lease  now  In  foroe.  It  Is  Jnst  whft 
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tb6  parties  hitenclea  and  agreed  It  sboiild  be,  and  their  respective  rights  and 
obllgatioQS  under  It  are  Dot  to  be  governed  by  equitable  coiwiderations,  bat 
merely  legal  remedies  are  opeti.   The  plaintiff's  own  argament  Is  inconsi^ 
ent  with  the  r^ief  soaght  in  equity.   He  asserts  In  the  brief  that,  by  a  proper 
Gonstruoilon  of  the  InetruniMit,  tlM  covenant  prohibiting  a  claim  that  the 
Tbarf  property  was  not  in  a  suitable  condition  for  tlie  purposes  of  the  leasa 
at  the  beginning  of  the  new  term  is  not  incompatible  with  the  express  covfr 
cant  of  the  lessor  to  make  repairs  conceded  to  be  necessary  at  the  beginning 
of  t\»  term  to  put  the  premises  in  suitable  condition  for  use  by  the  lessee. 
If  that  be  so,  and  I  think  it  is,  the  provisions  of  the  lease  do  not  conQict,  and 
the  ioterpositlon  of  a  court  of  equity  ia  nut  necessary,  because  the  plaintiff's 
legal  riglits  are  not  impaired  nor  obstructed.   The  inquiry,  then,  arises  as  to 
the  power  of  the  court  in  this  caose.  as  the  {headings  are  framed,  to  construe 
the  lease  and  render  Judgment  as  In  a  common-law  action.   The  plaintiff 
claims  that  all  the  averments  hi  the  complaint  and  the  prayer  looking  to  equi- 
table relief  may  now  be  disregarded,  and  that,  a  legal  cause  of  action  being 
stated,  and  a  demand  of  dami^es  also  made,  a  full  determination  may  now  be 
bad.   The  question  may  be  thus  formulated:   Where  a  plaintiff  asks  for 
equitable  reliefs  but  does  not  show  a  right  thereto,  and  the  complaint  shows 
facts  which  may  entitle  him  to  a  legal  remedy,  and  that  remedy  Is  also  de- 
manded, and  the  defendant's  answer  puts  in  Issue  the  facts  upon  which  s 
recovery  at  law  depends,  is  it  competent  for  the  court,  sitting  at  special  term, 
to  retain  the  legal  cause  of  action,  or  must  the  complaint  be  dlsmlssedV  Tha 
supreme  court,  with  its  general  Jurisdiction  Iwth  at  law  and  in  equity,  has 
full  cognizanoe  of  the  wh<de  cause;  but  the  remedies  afforded,  as  applicable  t» 
either  branch  of  its  Jurisdiction,  are  separately  administered  in  different  and 
differently  ounstituted  parts  of  the  court.   Equitable  relief  Is  granted  by  a- 
Judge  alone,  sitting  as  a  chancellor,  under  modified  proceedings  as  to  the  tak- 
ing of  testimony.   Legal  remedies  are  allowed  as  at  common  law  In  the  dr* 
cult  eourt,  which  is  a  common-law  court  presided  over  by  a  Justice  of  the 
BUpreme  court,  and  it  is,  "according  to  the  course  and  practice  of  the  court, " 
a  iHiittcfa  ot  the  supremeoourt,  although  in  the  enumeration  and  clasaiQcatlMi' 
of  courts  In  the  statute  (Code  Civil  Froc.  g  2)  it  is  mentioned  as  a  separata 
court.   Where  a  eomplaint  sets  forth  merely  a  cause  of  action  in  equity,  and 
equitable  relief  only  is  asked,  even  if  the  proofs  show  a  right  to  a  legal  rem-, 
edy,  th«  plaintiff  cannot  obtain  it  in  that  action;  and  so,  where  a  eomplaint 
is  drawn  only  as  In  a  common-law  action,  equitable  relief  cannot  be  granted 
to  the  plaintiff  in  that  action.   The  clear  distinction  between  equitable  and 
legal  oansea  ot  actli»i,  and  the  remedies  appropriate  to  them,  still  exists,  and 
a  recov«7  iinst  be  had  SMwndum  atUgata  et  probata.   This  has  been  stated 
in  many  reported  cases,  among  them  Heytoood  t.  Buffalo,  14  N.  Y.  540; 
MradUy  T.  AldrMu  40  N.  Y.  504;  Mann  t.  Fairchild,  *41  N.  Y.  Ill ;  Peters 
Y.  Delaplaine,  49  K.  Y.  862;  ffroAam  v.  lUadt  hi  K.  Y.  681;  Btermu  t. 
JfaycTf  tte, .  84  K.  Y.  296 ;  Qould  v.  Bank,  86  K.  Y.  88.   But  there  is  another 
class  of  o«se0,  relating  to  a  (smplalnt  stating  facta,  which,  if  proven,  would 
entitle  a  pMntiff  to  either  aqDltable  rdief  or  a  legal  remedy,  and  In  those  cases 
It  b«8  bem  beld  that,theavennent8of  theoomplaint  being  broad  enough,  and 
tbe  demand  for  Judgment  being  ai^ioiHlate,  the  action  being  pnsented  In  a 
doable  aqwet,  ue  court  will  r^ain  it,  and  apon  denying  equitable  relief  wlU 
allow  Uw  partlw,     tbe  ptoadlngs  as  tbqy  stand*  to  test  tbdr  legal  rights  In 
the  prmnr  way:  Slembtrger     JfMToeem,  &6  N.  Y.  13;  tfsslqr  ▼.  Bank,  8 
JMy,  402.  afflimed,  78  K.  Y.  608.   See,  also,  CogttBdl  t.  BaOroad  Oo.»  lOS 
ISS.  T.  819^  11  N.  B.  Bep.  518.  That  proper  way.  In  an  action  biongU  in  tha 
attpreme  eonrt,  la  trial  by  }urT  in  the  drcutt  court,  nnlasa  It  la  waived  \sf 
oonaent  or    omission  In  dae  time  and  manner  todsmand  it,  or,  when  author- 
Saed.  a  fofttenee  teordwed.  In  this  esse  it  ml|fht  well  be  heid  that  a  jury 
trial  has  besn  walTed  by  both  parties,  as  It  has  bssn  sabmltfaid  by  bc(b,  bat 
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ndUier  of  than  htm  presented  to  the  conit  Ba0oi«it  pnots  toenaUe  it  to  di»* 
poM  at  the  whole  oontrorersy. 

Omitting  from  consideration  all  that  is  alleged  in  the  complaint  Ihfw'Ing  onlj 
to  the  right  to  equitable  relief  *  It  ai^ean  that  the  corporation  of  the  eitj  of 
Nev  Tork  was  the  owner  of  the  pier  Ko.  40  Bast  river,  and  of  one-half  of 
the  adjoiniiv bulk-head;  that  in  April*  1881.  by  its  duly-authorized  agents  the 
board  of  oommiasionera  of  docks,  it  leased  that  pier  and  the  adjoining  bulk* 
head  to  the  plaintUE*  and  fn  that  lease  the  ooyenonts  above  recited  were  coa* 
talned;  that  the  plaintiff,  personally  or  by  bis  tenants*  oocapled  Uie  premtsea 
throughout  the  whole  term  of  the  lease;  that  he  paid  the  rent  and  performed 
all  the  coroiants  of  the  lease  on  Ms  part  to  he  performed;  that  in  parUoolsr 
he  put.  kept,  and  maintained  the  premises  and  evei7  part  thereof  in  good  and 
suffldent  repair  and  condiUon*  and  dredged  the  slips;  that,  before  the  renewal 
at  the  lease,  the  pier  and  bulk-bead  were  old,  and  by  Uay,  1887,  notwithstand- 
ing the  repairs  that  the  plaintiff  bad  put  upon  them,  wen  in  snch  condition 
that  substantial  repairs,  amounting  to  partial  rebuilding,  were  neeesaary  to 
put  them  in  a  fit  st^  for  service  during  the  term  of  the  new  lease,  and  that 
such  repairs  would  cost  $15,081.02;  that  both  the  lessor  and  leasee  agreed  that 
,  these  repairs  were  necessary;  that  the  plaintiff  demanded  of  the  defendant  or 
'Af  the  dock  commissioners*  both  before  and  after  Uie  renewed  leaae,  that  these 
repiUrs  be  made,  and,  the  oiHnmiflsiKmers  having  refused  or  neglected  to  do 
so,  the  plaintiff  made  such  n^nira  or  rebuilding  at  his  own  expense;  and  Uiat 
by  reason  of  tlie  failure  d  ttie  commissioners  to  make  these  reptira  he  has 
been  damaged  to  the  amount  expended  for  them,  for  whi<di  he  dmnanda  judg^ 
meut.  The  answer,  while  admitting  most  of  the  material  facts,  claims  that 
the  obligation  to  make  the  repairs  referred  to  was  upon  the  plaintiff,  but  by 
a  general  denial  It  puts  in  issue  the  aU^atlon  that  the  plaintiff,  under  the 
tonus  of  the  lease,  made  those  repairs  which  he  was  bound  to  make  daring 
the  first  term.  It  may  be,  therefore,  that  the  plaintiff*s  defoult  in  maktog 
the  repairs  he  agreed  to  make,  under  the  conditions  of  his  first  lease,  hM  ne- 
cessitated to  a  greater  or  less  extent  the  substanUal  repairs  <»:  partial  rebuild- 
ing of  the  structure  to  put  it  In  proper  condition  at  the  ctmimencement  d  the 
new  term. 

It  is  contended  by  the  city  that  no  liability  to  make  repairs  rests  upon  It  be- 
cause of  the  provision  of  the  lease  quoted,  which  states  that  no  claim  shall  be 
mode  or  allowed  that  the  property  was  not,  at  the  commencement  of  Um  term, 
in  a  aultable  condition  for  the  uses  and  purposes  of  tbe  lease.  There  is  no 
necessary  inconsistency  between  that  provision  and  the  lessor's  covenant  as 
to  repairs  to  be  made  by  It.  Taking  them  together,  and  applying  to  them  tbe 
reasonable  rule  that  construction  will  be  given  to  avtdd  repugnancy  where 
it  fa  evident  that  each  party  intended  to  assume  an  obligation  to  the  other, 
and  ttie  rights  of  neither  will  be  invaded  by  such  construction,  and  tbe  ooort 
can  see  exactly  what  was  contemplated,  it  would  appear  that  both  the  losor 
and  lesaee  undertook  something  to  be  actively  binding  upon  each  with  refers 
ence  to  repairs.  The  lessor  agrees  that,  prior  to  the  commencement  at  the 
term,  or  as  soon  thereafter  as  practicable,  it  will  make  repairs  to  put  the  yxag- 
erty  in  suitable  condition  for  service  during  the  term;  but  thia  obligation  is 
limited.  The  measure  of  tbe  extent  to  which  it  undwtook  to  make  such  re- 
pairs is  the  judgment  of  tbe  dock  commissionera  aa  to  what  they  consid.  «d 
neceasuy.  On  the  part  of  the  lessee  the  agreement  Is  that  no  claim  shall  be 
mode  or  allowed  that  the  property  is  not,  or  was  not  at  the  commenoement 
of  tbe  term,  in  a  suitable  condition  for  tbe  uses  and  pnrposea  of  the  lease. 
Thia  is  part  of  the  same  clause  in  which  tbe  lessor's  obligation  referred  to  is 
assumed,  and  it  evidently  means  that  if  tbe  dock  oommusionera  decide  that 
repairs  such  as  are  spoken  of  are  necessary,  and  are  mode  according  to  tbeir 
judgment,  or  if  they  determine  that  no  such  repairs  are  neceaaaiy,  all  dairn 
on  the  part  of  the  lauee  that  tbe  properly  is  not,  or  was  not  at  tbe  beginning 
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of  tbe  term,  in  fit  or  snftable  condition,  shall  be  unavailing;  but  if  they  admit 
that  Bucb  repairs  are  necessary,  and  the  extent  thereof  is  ascertained  and  ad- 
mitted, the  covenant  to  mtke  them  beoomea  opwative,  and  the  lessor  Is  liable 
for  the  breach. 

'Apart  fix>mtbe  proTlsIons  Just  considered.  It  is  further  urged  by  the  defend- 
ant that  tlie  plaintiff  agreed  to  keep  the  premises  in  repair  during  the  term, 
and  that  hence  be  was  bound  to  make  all  repairs;  but  the  plaintiff's  coTenRui 
in  that  regard  relates  to  repairs,  "except  as  hereinbefore  agreed,"  and  that 
refers  to  the  repairs  tbe  lessor  should  make  at  the  beginning  of  the  term.  All 
the  lessee  had  to  do  was  to  make  those  repairs  which  would  keep  up  the  prop- 
er^ in  the  condition  in  which  he  took  it.  If  be  took  an  old  pier  In  condition 
to  last  daring  the  term  of  the  Qrst  lease,  (and  all  the  city  was  bound  to  do  was 
"to  put  such  wharf  property  in  a  suitable  condition  for  service  during  the 
aforesaid  term,")  tbe  lessee  was  not  required,  at  the  expiration  of  the  term, 
to  return  to  tbe  lessor  a  structure  In  any  better  condition  than  when  he  got  it, 
or  one  that  would  be  suitable  and  in  condition  for  future  service  during  an 
additional  term  of  five  years,  but  he  was  bound  to  make  all  repairs  to  keep  it 
in  good  condition  for  use  until  the  day  his  lease  expired;  and  if  be  did  that, 
and  ttotwitbslandlng  it  became  evident,  and  was  admitted  by  the  lessor,  that 
by  deterioration  the  property  had  fallen  into  such  a  state  that  at  tbe  commence- 
ment of  the  new  term  it  was  not  suitatile  for  service  during  five  more  years 
ci  a  renewed  term,  the  lessor's  obligation,  under  the  terms  of  the  new  lease, 
as  well  as  those  of  the  original  lease  pursuant  to  which  the  renewed  term  was 
granted,  committed  the  city  to  making  such  repairs.  Whether  tbe  defendant 
was  bound  to  make  all  the  repairs  for  which  the  plHintifl  expended  915,000  de- 
pends upon  facts  not  now  before  the  court.  It  is  quite  Impossible  to  assess  the 
damages.  Tbe  defendant  undoubtedly  admits  in  tlie  stipulation  tb{^#15,000 
was  necessary  to  pot  the  property  in  suitable  condition  for  service  during  the 
renewed  term,  but  its  answer  denies  that  the  plaintiff  made  all  tbe  repairs  it 
was  incumbent  upon  him  to  m^e  during  the  first  term,  and  it  is  important 
that  all  the  facts  should  be  presented,  and  that  the  court  should  know  what 
was  done  by  the  leasee  during  the  first  term  in  making  repairs,  and  whether 
any  of  the  $15,000  was  expended  for  repairs  he  was  bound  to  make  under 
bis  particular  covenant  relating  thereto  contained  in  the  first  lease.  I  do  not 
consider  the  stipulation  as  foreclosing  tbe  city  from  making  this  inquiry. 

So  far  as  equitable  relief  is  demanded,  none  can  be  awaited;  but  the  caoso 
-wUl  be  sent  to  the  eirouit  for  trial  as  a  common-law  action  for  breach  of  the 
oovenant  of  the  city  to  put,  at  the  beginning  of  the  second  term,  the  propertjf 
in  aaitable  eondition  fw  use  daring  that  second,  or  renewed,  term. 


(SupFSfM  Court,  Sjaeoiot  Term,  JKTeir  Fork  County.  July  8, 1890.) 

1,  Bnnaa  or  Fbocssb— Obdbb  or  Pdblioatiox. 

Code  CivU  Proo.  N.  Y.  1 440,  prDvldes  that  an  order  for  the  servloe  of  snminoas 
br  publioatloii  must  direct  servioe  on  defendant  "to  be  made  by  publication  lu  two 
BBwipapen,  *  *  *  or  st  the  option  of  the  plaintiff  by  service  of  the  sommona, 
and  of  a  cam  of  tbe  oompladnt  ana  order,  without  the  itnto,  upon  the  defendant  per. 
■onallr.  *  ^  *  It  moat  also  contain  either  a  direction  that,  on  or  before  the  day  of 
the  flnt  pnblloatlou,  tbe  plaintiff  deposit  In  a  spedfled  post-offloe  *  *  *  copies 
of  the  sommons,  fxanplauit,  and  order,  *  *  *  or  a  sutement  that  thejndga 
*  *  *  dispenses  wiQi  the  daposit  of  any  papers"  in  tiie  po>t-<rfHoe.  fiela,  that 
the  order  for  pnbUoatlon  need  not  oontain  the  provision  as  to  inaUing,  wham 
plaintlfl  intends  to  serve  tlie  sninmons  perBonalv  without  the  state,  bni  sot  te 
publish  it. 

IL  iMrAKOT— GOABSUX  Idmi. 

In  an  action  forpartitlon,  a  guardian  ad  litem  tat  the  Infant  parties  was  ap- 
pointed on  plaintUTs  motion  after  tbe  infant's  right  to  plead  had  expired.  There 
was  00  proof  of  service  on  the  guardian  ad  lUem,  or  appearance  by  him  until  he 
OMisented  to  the  entry  of  interlooutory  judgment.  The  order  appointing  hin  did 
■ot  fix  the  amount  of  the  bond,  as  required  >y  Code  Qvll  froa  a.Y.  1 108^  whloh 
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prorldM  th%%  mich  bond  osnnot  be  dIspenBed  wikb.  After  eoiry  ot  tb«  interlocn- 
tory  jndgment,  the  Kuardian  asked  leave  to  file  bU  ooosent  and  a  bond,  whicb  waa 
granted;  but  the  order  did  not  fix  the  amouDt  of  the  bood,  or  the  number  of  llie 
■nretles,  as  reqnlred  by  aald  section  1586.  Held,  that  such  proceedinei  were  not 
blndlnv  on  the  infante,  and  a  purchaser  at  the  partition  sale  would  be  released 
fnMn  nu  pnrchaae. 

At  chambers.  Action  hy  Emma  Kennedy  and  otbos  i^^nst  Matilda  Ar* 
thurand  others  for  partition.  The  pnichaaer  at  the  partition  sale  nowmoTes 
to  be  relieved  from  her  purchase. 

Thomat  F.  Cherry,  for  plaintiffs.   D.  S.  JhlaooU,  for  defiendanta. 

Inoka&ah,  J.  Section  440  of  the  Code,  which  authorizes  an  order  for  the 
service  of  a  summons  by  pablication,  or  upon  a  non-resident  out  of  the  state, 
is  as  follows:  "The  order  must  direct  that  service  of  the  summons  on  the 
defendant  named  or  described  in  the  order  be  made  by  pablieation  in  two 
newspapers,  *  *  *  or  at  the  option  of  the  pl&intlff  service  of  the 
summons,  and  of  a  copy  of  the  oomplatnt  and  order  without  the  state  upon 
the  defendant  personally."  It  most  also  contain  either  a  direction  to  mail, 
in  a  specified  poat-ofSce,  copies  of  the  summons,  complaint,  and  order,  or  a 
statement  that  the  Judge  dispenses  with  the  deposit  of  any  paper.  It  Is  set- 
tled by  several  decisfons  that  the  order  must  contain  a  provision  fbr  tbe  pub- 
lication of  the  summons  to  give  the  coart  jurisdiction.  See  Rittm  v.  Griffith, 
16  Hun,  454;  Fetea  v.  Volmar,  8  K.  T.  Supp.  294.  The  order  In  this  case 
contains  the  provision  for  the  service  by  publication,  or  at  the  optiim  of  the 
plaintiff  by  personal  service  without  the  state.  It  failed,  however,  to  con- 
tain a  direction  that  on  or  before  the  first  day  of  publication  tbe  plaintiff  de 
posit  In  a  specified  post-ofiBce  one  or  more  sets  of  copies  of  the  summons, 
complaint,  and  order,  directed  to  the  defendants  at  a  place  named  in  the  or- 
der. In  the  case  of  Weil  v.  Martin,  24  Hun,  647,  it  was  held  that,  althoogh 
in  every  ease  the  order  must  contain  a  provision  for  the  service  by  pnblica- 
tton,  where  the  attorney  does  not  Intend  to  serve  the  summons  personally,  it 
is  not  necessary  to  provide  for  the  exercise  of  that  right,  the  eourt  saying^: 
"The  provirion  made  by  the  Code  Is  peremptory  that  such  direction  [tJie  pab- 
lieation] must  be  given  to  warrant  a  substituted  serviee  of  thia  nature  of  tbe 
summons  and  complaint.  To  that  extent  the  order  Is  required  to  go  in  all 
eases  in  order  to  conform  to  the  unqualified  enaotment  eontalned  la  the  Code 
Qpon  this  subject.  It  is  only  when  the  plaintiff  may  desire  to  aval!  blnuelf 
Of  the  privilege  cr«^ed  of  serving  papers  personally  out  of  tiie  state  tibnt  tiie 
order  !■  required  to  provldfl  tfxt  uie  exerdie  of  thi^  right."  And  thia  ease 
appears  to  have  been  followed  in  the  third  deparbnent  la  the  ease  ctf  <f]fM 
T.  Bender,  SO  Hun,  204.  where  Rittm  v.  eriffith  is  cited.  Tbe  general  term 
in  two  departments  having  thus  held  that  it  is  not  neeessaiy  that  thewder 
should  contain  the  provision  tbr  personal  service,  it  would  seem  tlut  the 
same  rule  should  iqtply  as  to  the  provision  for  mailing,  where  it  was  not  tbe 
intention  of  tbe  plaintiff  to  publish  the  summons;  for  it  is  fdain  tbafc  it  ii 
<mly  In  case  of  publication  that  the  mailing  is  neoeasary.  The  aummoni  is 
only  directed  to  be  mailed  on  or  before  the  dsy  of  tbe  first  pubUcation.  If 
anch  pablication  never  takes  (dace,  the  papers  are  never  to  be  auUIed;  and,  is 
this  case,  no  such  publication  having  been  made,  the  time  never  arrived 
whea»  bad  the  provision  been  iliade  In  the  order,  the  papers  should  have 
been  mailed.  I  think,  therefore.  It  should  he  held  on  this  motion  that  tfas 
eourt  obtained  jnrlsdiction  over  the  defendants  by  tbe  servloe  out  of  tbe  state. 

There  is,  however,  another  objection  taken  by  tbe  purchaser  that  I  think 
is  fatal.  The  guardian  ad  liUm  was  appointed  on  a^teattoa  of  plaiptiS'i 
attorney  after  tbe  time  of  tbe  infants  to  plead  had  aocpiied.  There  is  no 
proof  of  Uie  service  of  the  summons  and  complaint  upon  the  gaardlan  ad 
litest  no  plsadlng  or  appearance  by  him  on  bebalf  of  the  infants,  and,  so 
far  as  appears,  he  received  no  notice    his  appointment  until  he  consents  to 
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the  entry  of  the  laterlocutory  Judgment,  wbleh  iraa  entered  oa  April  8. 1890. 
The  order  appointing  the  guardian  ad  litem  did  not  llx  the  amount  of  the 
bond  to  be  given  by  him,  as  provided  by  section  1536  of  the  Code.  That 
aectlon  provides  lbH£  a  bond  must  be  given  by  the  guardian  ad  iiUm,  with 
one  or  more  sureties  as  the  court  directs.  In  a  sum  fixed  by  the  court,  and 
that  this  bond  cannot  be  dispensed  with.  Subsequently,  on  May  20,  1S90, 
after  the  entry  of  the  interlocutory  judgment,  the  guardian  applied  to  the 
court  for  leave  to  file  bis  consent  and  a  bond,  which  leave  was  granted,  but 
the  order  did  not  fix  the  number  of  sureties,  nor  the  amount  of  the  bond. 
Sl^either  of  these  provisions  of  the  statute  have  been  complied  with.  The 
entire  proceeding  relating  to  the  appointment  of  this  guardian  ad  litem,  and 
Lis  subsequent  acts  in  the  case,  are  irregular.  So  far  as  appears,  the  infants 
Iiave  had  no  opportunity  to  Interpose  a  defense  to  the  action,  or  to  ai^ar 
before  the  referee.  There  was  no  such  appearance  by  the  guardian  at  any 
time  until  the  application  to  the  court  for  the  interlocutory  judgment,  ai^ 
no  evidence  that  he  had  up  to  that  time  notice  of  hia  appointment,  or  pro- 
tected the  interests  of  the  infants,  and  up  to  this  time  his  appointment  bas 
never  been  completed  by  filing  the  bond  required  by  the  Oode.  Under  such 
drcumatancest  I  do  not  tMok  that  tlie  Jadgmenl  waa  binding  on  the  defoid- 
ants. 

The  motion  should  be  granted,  and  the  parehuer  zelieved  from  his  pax- 
duue.   Order  to  be  settled  on  notice. 


Tabnvsticeesfabiuks  Artxebolaobt  TnLOAiT  V.  Hteks  €t  al. 
^preme  Court,  Qeneral  Term,  S%rtt  IMpartmmU.  October  34, 1880.) 

1.  AOnOH  BT  FOBBIM  CORFWATIoa— FWM»  Ot  COBTOBJin  RXISTBNOB. 

Code  cavil  Froo.  N.  T.  $  1^  provides  that,  in  aoUons  1^  a  corporatiioii,  peoct 
.  oorpoTBte  existence  need  not  be  given  nnless  the  answer  la  verified  and  contains  aa 
afflnnatlTe  allegation  that  plaintiff  is  not  a  corporation.  Beotloo  1779  provMas 
Uiat  a  foreign  corporation  may  sue  in  like  manner,  and  Bubj«ot  to  the  same  ren- 
lations,  as  a  domestic  corporation,  "except  as  otherwise  epeolftUy  preaorlbad  oy 
law.  **  Held  that,  there  beiuff  no  speclflo  provision  to  the  contrary,  an  answer.  In 
■D  action  by  a  oorporatlon  alleged  to  have  been  created  by  the  laws  of  a  toreign 
SDontry,  wbiofa  merely  denies  on  information  and  belief  that  plalntifl  la  a  oorpora 
tlon,  is  insufOoleat  to  put  plaintiff  to  proof  of  Ito  oorporate  exfatenoe. 
ft  InraiHoaiiBirr  of  TBina-UmK— Svedbkob. 

At  the  trial  of  an  action  for  the  Infringement  of  a  label  nsed  by  pl^Ufl  on  boxes 
eontaining  matches  manufactured  by  It,  plalntlirs  agent  was  asked,  ''After  that 
match  was  plaeed  opoo  the  nuurket  1^  defendant^  what  effect,  If  any,  did  it  have 
nponyoar  trade  of  the  Vnloan  matohl "  and  "Did  the  placing  upon  the  market  of 
the  Vulture  match  have  any  effect  npon  the  sales  of  the  Vmoan  match  through 
jDut*  Beld,  that  the  qnesuoas,  although  Incorrect  in  form,  were  Improperly  ex- 
ehkM  under  a  general  objeotton;  ana  that,  by  exdndlng  snob  eridenee,  d*. 
faadanta  praidndod  thenuelvea  (roai  wmting  om  toe  ^|eetlOD  tbat  lluve  waa  m 
iwoof  thatparaons  had  been  deceived  Into  the  bdiaf  that  defendante'  label  was  that 
of  pUntiffT 

Appeal  from  special  term,  Kew  York  county. 

Action  by  TaendsticksCabriks  Aktiebolaget  Vulcan  against  Elijah  My< 
era  and  I.  Harby  Moaea  to  obtain  an  lojuncUtm  restraining  the  defendanW 
trom  using  a  box  containing  matches,  on  the  ground  tbat  it  infringed  a  labe 
used  by  plaintiff.  From  a  judgment  dlsmlulng  its  complaint  tbe  plalnUI 
i^peato. 

Argued  before  Bbadt.  P.  J.,  and  Basikls,  J. 

If.  ApUngton,  for  appellant.   JffoAod  B.  Cardoseot  tw  xespondentk 

Dakxels,  J.  The  parties  to  this  addon  are  manufacturers  and  dealers  la 
natches.  Tbey  have  been  put  ap  and  sold  In  boxes  accompanied  with  la- 
bels, designated  to  be  "trade-marks.**  The  label  of  tbe  plaintiff  Is  alleged  to 
bBve  been  unlawfully  Imitated  by  that  oi  the  defendants,  which  is  stated  to 
have  been  devised  and  used  to  divert  and  obtain  their  trade^  and  to  injure  it  in  iti 


Digitized  by 


664 


HEW  TcwK  flDrammiTt  vol.  11. 


[Siip*Ct. 


btninesB  by  the  use  of  this  label.  At  the  trial  of  the  action,  proof  was  ^ven 
from  which  it  is  contended  that  the  court  would  have  been  warranted  In  find- 
ing that  these  allegations  had  been  sustained,  but  it  was  not  definitely  acted 
upon  bjr  the  court,  for  the  complaint  was  dismissed  at  the  close  of  the  plain* 
tiff's  evidence,  on  the  motion  of  the  defendants.  This  motion  was  mi^e  on 
the  ground  that  the  allegation  that  the  plaintiff  was  a  corporation,  which  the 
Miswer  denied,  had  not  been  proved;  that  no  cause  of  action  had  been  proved; 
"that  there  was  no  such  similarity  between  the  plaintiff's  trade-mark,  or  label, 
and  the  defendants',  as  would  warrant  a  court  of  equity  grantingan  injunction 
in  the  absence  of  proof  that  people  had  been  deceived. "  The  justice  presid- 
ing then  responded:  **My  impression  is  that,  in  the  absence  of  such  proof, 
you  have  not  made  out  a  ease,  and  I  therefore  dismiss  the  complaint.''  It 
was  alleged  In  the  compliant  that  the  plaintiff  was  a  corporation  organized 
and  doing  business  under  and  by  virtue  of  the  lawa  of  the  kingdom  of  Nor- 
way and  Sweden.  Thedenialof  thedeftaidants  was:  "Upon  information  and 
bdief  they  deny  that  plaintiff  ever  was  or  now  Is  a  corporation.  **  This  denial 
would  be  wholly  insnflBelent  to  require  proof  ot  the  szlstenGe  of  the  plaintiff 
as  a  corporation,  if  it  bad  been  all^^  to  have  been  eraated  under  the  laws  of 
this  state;  for,  by  section  1776  of  the  Code  of  Civil  Frooedare,  it  has  been  en- 
acted that  such  proof  need  not  be  given,  unless  the  answer  is  verified,  **and 
contains  an  afflrmallve  allegation  that  the  plaintiff  or  ttie  defendant,  as  the  case 
may  be,  la  not  a  corporation.''  This  was  not  9n  affirmative  allegation  within 
this  section,  and  would  ncA  have  entitled  tlie  defendants  to  insist  upon  this 

Sroof,  If  the  plaintiff  had  been  alleged  to  bave  become  Inoorpomted  under  the 
iwB  of  this  state.  But  the  absence  of  that  allegation  was  not  impwtut  as 
long  as  it  was  alleged  that  the  pltintlff  was  created  a  corporation  nndw  the 
laws  of  the  kingdwn  of  Sweden  and  Norway;  for,  Iqr  section  1779  of  fills 
Code,  it  has  been  further  declared  that  "an  action  may  be  maintained  by  a 
foreign  corporation,  In  like  manner  and  subject  to  the  same  regulations  as 
where  the  action  is  brought  by  a  domestic  corporation,  except  as  oUienrlse 
specially  prescribed  by  law."  To  dispense  with  proof  of  the  corpnate  exist- 
ence of  the  plaintiff,  in  the  absence  of  this  affirmative  allegation  of  an  answer, 
was  a  r^ulation  of  the  action  in  the  case  of  a  domestic  owpwation.  It  de- 
fined and  prescribed  the  course  of  proceeding  in  the  action;  and.  aa  there 
was  no  specific  provlskm  requiring  a  foreign  corporation  to  nuke  proof  of  Its 
corporate  existence  under  tlils  denial,  it  follows  that  proof  of  the  i^ntUTs 
incorp«»ation  could  not  be  exacted,  without  some  legulation  requiring  U  that 
would  be  an  invidious,  as  well  as  unwarranted,  destruction,  needtaeal^  embar- 
rassing to  the  course  and  transactions  of  trade  and  buBtae8s,Bolaqrely,  at  the 
present  time,  carried  on  In  the  commercial  world,  by  means  of  corpraatlons 
formed  under  the  laws  of  other  states  of  this  Union  and  ai  lorrign  ooontriea. 
As  there  is  no  such  reguhitlon  aa  teqoixed  this  proof,  there  was  no  gionnd 
presented  fd*  the  dismissal  a<  this  complaint  because  of  Uie  afasenoe  of  tbis 
evidence. 

To  maintiUn  tbls,  or  any  other  action,  for  the  use  of  ttie  trade-mark  cS  an- 
other, the  law  doea  not  exact  a  perfect  or  complete  simulation  or  lesemblaiice. 
But  what  has  been  made  necessary  is  that  there  shall  be  such  an  imitation  of 
tbe  plaintiff's  trade-mark,  by  the  driendanta,  as  is  calculated  to,  and  ^ob- 
ably  will,  deceive  purchasers  into  the  belief  that,  in  buying  the  defendants' 
articles,  they  are  really  obtaining  Uiose  manufactured,  or  dealt  in.  In  tiie 
plaintiff,  and.  In  that  manner,  induce  them  to  purchase  the  defradanta*  pro- 
ductions, for  those  of  the  plaintiff.  The  law  to  that  extent  intends  to  alrord 
the  plaintiff  protection  against  the  artful  and  ingenious  wrongs  of  rividdeal^ 
ers.  This  was  so  clearly  stated  In  Colman  v.  Crump,  70  IT.  Y.  5^  as  to 
Justify  a  repetition  of  what  was  there  said  by  Judge  Allbw,  fur  it  la  spe- 
cially applicable  to  and  states  the  principle  governing  this  case.  It  was  then 
•aid  that  "a  party  may  have  a  property  in— that  is,  an  exclusive  right  to  use— 
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m  name.  iTintwI,  flgure,  l^ter,  form,  or  deTlee,  to  dlstlngnfsh  goods  mant^ 
factored  and  sold  1^  him  bom  Uiose  manufactnred  and  sold  by  others,  or  to 
indicate  when,  or  by  whom,  or  at  what  manufactwy.  the  article  to  which  it 
is  affixed  is  manufactured.  This  property  right  the  courts  will  protect  by  in- 
janction,  and,  for  its  invasion,  the  law  gives  compensation  In  damages.  It 
is  an  infraction  of  that  right  to  print,  or  manufacture,  or  put  on  the  market 
for  sale,  and  sell  for  use  upon  articles  of  merchandise  of  the  same  kind  as 
those  upon  which  it  Is  used  by  the  proprietor,  any  device  or  symbol,  which, 
by  its  resemblance  to  the  established  trade>mark,  will  be  liable  to  deceive  the 
public,  and  lead  to  the  purchase  and  use  of  that  which  Is  not  the  manufact 
ure  of  the  proprietor,  believing  it  to  be  his.  It  Is  not  necessary  that  the 
symbol,  figure,  or  device,  used,  or  printed,  and  sold  fOr  use,  should  be  a/a« 
iimile^a  precise  copy— of  the  original  trade-mark,  or  so  eioae  an  imitation 
that  the  two  cannot  he  distinguished,  except  by  an  expert,  or  upon  a  critical 
examination  by  one  familiar  with  the  genuine  trade-mark.  U  the  false  la 
only  ooloraUy  dlfterent  from  the  true,  if  the  resemblance  is  such  as  to  deceive 
a  purchaser  of  ordinary  caution,  or  If  it  Is  calculated  to  deceive  the  careless 
and  unwary,  and  thus  to  Injure  the  sale  of  the  goods  of  the  proprietor  of  the 
trade-mark,  the  injured  party  Is  entitled  to  relief.**  Id.  578.  And  l£  may  be 
added  that  the  action  will  not  necessarily  be  defeated  by  such  points  of  diffn- 
ence  as  will  be  observable  by  placing  the  labels,  or  trade-marks,  side  by  aide, 
if  the  general  appearance  and  prominent  features  prove  to  be  bo  far  identical 
aa  to  induce  dealeia  not  having  them  both  present  to  accept  the  defendants* 
for  the  plaintiff's.  And  these  principles  have  the  approval  and  support  of 
many  other  authorities.  Hfunro  v.  Beadle,  8  N.  Y.  Supp.  414;  Tobaooo  Co. 
V.  Sf  oiler,  6  N.  Y.  Supp.  389.  And  it  was  not  in  the  least  impaired,  or  ni^ 
dermlned,  by  what  was  decided  In  Morgan*a  Sorts  v.  Troxell,  89  N.  Y.  292, 
where  the  attributes  of  resemblance  were  too  slight  to  produce  the  decqttioD 
of  even  the  "unwary."  . 

When  the  evidence  is  such  as  to  present  the  question  whether  the  resem- 
blance of  the  one  symbol,  or  trade-mark,  to  the  other  is  snch  as  will  probably 
deceive  purchasera,  then  it  is  not  necessary  that  further  proof  should  be  added 
that  purchasers  have  In  fact  been  deceived,  by  the  defendants'  simulation* 
The  facts  required  to  maintain  an  action  to  enjoin  the  infringement  of  a  trade> 
mark,  were  fully  examined  and  discussed  in  Mannfetcturing  Co.  v.  Trainer, 
101  n.  S.  51,  and  among  the  points  accepted  by  the  court,  is  the  conclusion 
thitt  It  "is  not  necessary  to  show  that  any  one  has  In  fact  been  deceived,  if 
the  imitation  Is  such  as  to  prove  that  it  is  calculated  to  deceive  ordinary  pur- 
chasers usingordinary  caution."  Id.  63.  But  the  defendants  had  precluded 
themselves  from  resting  upon  the  objection  that  proof  had  not  been  given  that 
persons  had  been  deceived  into  the  belief  that  their  label  was  that  of  the 
plaintiff,  for  Its  agent  was  asked,  "After  that  match  was  placed  upon  the  mar- 
ket by  the  defendants,  what  effect,  if  any,  did  it  have  upon  your  trade  of  the 
Vulcan  match?"  and.  "Did  the  placing  upon  the  market  of  the  Vulture  match 
have  any  effect  upon  the  sales  of  the  Vulcan  match  through  you?"  These 
questions  were  not  correct  in  point  of  form,  but  that  deflcieucy  in  them  could 
well  have  been  removed,  if  they  had  been  objected  to  on  that  ground.  But 
they  were  not.  The  objections  were  made  in  the  most  general  form.  They 
were  each  only  "objected  to  by  defendants'  counsel.**  And  this  objection 
was  Buatained.  and  the  evidence  excluded,  and  the  plaintiff  excepted.  These 
exceptions  were  well  taken,  for  the  plaintiff  was  at  liberty  to  prove,  if  that 
could  be  done,  that  its  sales  had  been  reduced  by  placing  the  defendants' 
matches.  In  this  manner,  upon  the  market.  And  titess  general  objections  did 
not  warrant  the  exclusion  of  the  evidence  expected  to  be  obtained  by  these 
questions,  (^sr^^ann  v.  7on««,  94  N.  Y.  51;)  but  as  it  liad  been  so  excluded, 
the  defendants  could  not  make  the  absence  of  this  proof  a  ground  for  dismiss- 
ing the  complaint.  A  very  deciiled  effort  has  been  made  to  sustiin  this  dls- 
misBal,  on  the  ground  that  the  differences  between  the  labels  were  such  as  to 


666 


KXW  YOBK  .SUPPLBHKHS,  VOl.  11. 


[Sap.Ct. 


prevent  the  plaintiff  from  maintaining  the  action;  but  that  position  it  not 
tenable,  for  it  did  not  enter  into  the  dlspoeition  ot  the  case  at  the  triaL  The 
learned  presiding  jnetieet  on  the  contrary,  dLamissed  the  action,  because  of 
the  absence  of  proof  that  the  plaintiff  was  a  corporation,  and  tliat  people  had 
been  deceived  by  the  defendants'  lalwl.  As  has  already  been  seen,  ttiis  proof 
Was  not  required  to  tn  made,  and  the  defeixdaats.  by  their  own  conduct,  hni 

grevented  themselves  from  insisting  thnt  the  latter  fact  should  be  sustained 
y  evidence,  even  if  that  could  be  otherwise  held  to  be  necessary.  There  are 
nnportant  features  of  difference  as  well  as  resemblances  In  these  labels,  as  will 
be  seen  by  their  insppction ;  bat,  whether  the  plaintiff's  label  has  hwn  un- 
lawfully Infringed  ay  the  defendants,  is  not  a  qoestion  now  to  be  determined. 
The  matches  were  shown  to  be  exhibited  for  the  purposes  ol  sale,  by  the  aingls 
box,  although  sold  in  pai&ages.  These  boxes  were  each  accompanied  with 
the  plalntilrs  label,  and  there  is  reason  to  believe  that  the  defendants*  matdies 
were  sold  in  the  same  general  manner  with  their  labels.  The  foUowlng  are 
the  labels,  each  attached  to  the  same  wooden  background: 


.PlfAIHUFr'S  LABEL. 


SCO 

sae  tx 

£U  Su  iU 
sH  Ih 
^<  S<  Ik 
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And  followed  bf  a  fMd  pnwnUng  tbsM  ^vpeanaoes,  frlGtlon  apac6b  and 


DBnOfDAXn*  LABEL. 


..vULbAn  MATC 

..luUiAn  MATCHES 
t  lULWR  MATCHES 
VUlMn  MATCHES 

HCAO  office: 
60THCNBURO.  SWEDEN. 


FRICTION  SPACE 
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But  as  the  ooinplaint  was  dtsmlsfled  tm  the  causes  which  have  been  stated, 
and  without  considering  whether  there  was  any  unlawful  slmnlatlan  of  the 
plaintiflrs  label  the  defendants,  that  qnestioa  Is  not  now  presented  tor  d» 
cislon  by  the  aj^eal.  Jt  ts  enough  that  the  case  was  dismissed  because  of  the 
absence  of  proof,  on  the  facts  which  have  been  mentioned,  and  thi^  these  de- 
fefts  were  unimportant,  'Wliether  the  case  did,  w  did  not,  as  the  evidence 
was  given,  so  present  this  fact  of  resemblance  between  the  labels,  as  to  enti- 
tle the  phUntiff  to  maintain  the  action,  was  not  decided  or  considered  at  the 
trial,  and  ttierefore  It  has  not  been  brought  by  the  appeal  before  this  court  to 
be  reviewed.  Plaee  v.  Bayward,  117  N.  Y.  487,  ^  N.  E.  Bep.  25.  Bat, 
as  the  case  was  disposed  of,  the  judgment  cannot  be  sustained.  It  should 
therefore  be  reversed,  and  a  new  trlalordered.  with  costs  to  the  platntiff  to 
abide  the  result. 


(SuprariM  Court,  SpwAaA  T«rm,  Sew  York  County-  Jnne  SB,  1880.) 

Braomo  PiKroiutAiroa— Exohanob  or  Lijn>— DmonNor  in  QnumTT. 

After  plaintiff  and  defendant  bad  entered  Into  an  agreement  for  an  ezcAisnge  of 
real  estate  It  was  discovered  that  defendant's  property  was  deficient  In  qoaotitj. 
Held,  tbat  spedflo  perform  so  oe  of  the  oontraot,  with  oompensatton  to  pUlnUff  for 
the  deflolenqr,  wonu  not  tie  anforoed. 

Afltion  \sy  Bosa  Saberakt  against  AnnaVelosky  and  others  for  specdOe  pir- 
tormanoB  of  a  contract  to  exchange  real  estate. 
£f.  M.  RtMder,  for  plaintiff.   Lny  A  Ltvp,  for  defendants. 

Beaoh,  J.  BjT  a  written  agreement,  dated  Swtember  10,  1889,  the  plaln- 
tUt  and  defendants  agreed  to  an  exchange  of  real  properties  owned  by  them 
respectlTCdy  in  this  city.  That  of  the  defendanta  was  described  as  being  25 
feet  wide,  and  It  to  but  24.  The  plaintiff  brings  suit  to  enforce  a  sp«dflc 
performance,  with  compensation  to  her  for  the  deficiency  of  one  foot.  Tbere 
is  a  divergence  in  the  evidence  upon  the  subject  of  what  was  said  about  the 
dimensions  of  defendant's  lot  when  the  contract  was  executed.  From  the 
pecnlhv  mention  of  its  depth  in  the  agreement.  In  connection  with  the  oral 
testimony  upon  defendant's  behalf,  I  am  inclined  to  conclude  that  the  de- 
fendant's contention  upon  the  point  Is  correct.  The  defendant's  lot  to  wholly 
covered  in  width  by  a  building,  and  there  can  be  no  doubt  tbat  the  plaintiff 
viewed  it  with  particularity  enough  to  be  aware  of  that  fact.  There  are  rea- 
stms,  apparently  well  established  by  authority,  which,  in  my  opinion,  pre- 
vent the  rendition  of  a  decree,  conforming  to  the  relief  prayed  in  plaintiff's 
bill  of  complaint.  The  foundation  of  the  jurisdiction  of  thts  court  to  decree 
specific  performance  is  the  inadequacy  of  the  remedy  at  law.  Fry,  Spec 
Ferf.  §  12,  p.  48,  with  numerous  adjudications  given  In  note.  In  thh  easel 
have  no  doubt  that  a  court  of  law  can  afford  the  plaintiff  an  adequate  rem- 
edy through  an  action  for  damages.  The  contract  is  one  for  an  exchange  of 
realty,  and  the  defendants  being  unable  to  perform,  by  no  act  of  theirs,  the 
inability  constitutes  a  perfect  defense  in  equity.  Id.  §  658,  pp.  389,  890,  and 
note;  Beck  v.  Allison,  4  Daly,  421;  Stemberger  v.  MoQovem,  56  K.  Y.  12. 
The  reason  of  the  rule  is  that  a  decree  would,  in  substance,  call  upon  the 
party  to  perform  a  contract  which  be  did  not  make.  In  the  case  at  bar,  the 
agreement  was  for  an  exchange,  the  values  and  money  to  be  paid,  speciflc- 
ally  flxed,  for  the  barter.  To  compd  the  defendants  to  make  compensation 
in  money  would  for  them  create  an  obligation  they  had  never  assumed,  nor 
intended  to  assume.  The  words  of  the  court  In  Stmmberger  v.  MeG<nem, 
mpra,  state  the  principle,  and  also  answer  the  authorities  cited  on  plaintiff's 
behalf:  "The  counsel  cites  numerous  authorities  showing  that,  when  a  ven. 
d«r  is  an^le  to  perform  tbe  entire  contract,  the  purchaser  may,  if  hetiuxMS, 
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wiforea  performance  of  tlutt  part  whieh  the  rendor  can  perform,  and  recover 
eompenaation  for  the  part  unperformed.  I  bare  examined  these  and  find 
that,  in  geoeraU  tbej  are  eases  where  there  Is  a  failure  of  title  In  the  rendor 
to  a  part  of  the  premiaee  agreed  to  beconvejed,  and  when  a  proper  deduction 
from  the  porchwe  price  can  be  ascertained  and  determined  so  as  to  do  com- 
plete Ju^loe  between  the  parties  in  the  case  before  the  court."  Upon  the 
main  proposition  the  court  say:  "Under  this  construction  the  plalnUffiB,  If 
anal^  to  give  title  to  the  Thompson-Street  property,  might  have  been  com- 
pelled to  take  the  Uott-Haven,  and  pay  cash  therefor.  As  above  remarked, 
this  would  entir^  defeat  the  intention  of  the  parties,  as  i^pean  from  the 
luiguage  of  the  entire  contract.  That  shows  that  the  object,  was  to  exchange 
the  one  pnqier^  for  the  other,  the  defendant  paying  the  estimated  excess  in 
the  value  of  the  plaintiff's  property  to  them.  This  being  so.  the  contract 
waa  entire,  and  a  specific  performance  of  a  part  cannot  be  awarded."  And 
^ain:  "Under  snch  a  contract,  to  require  the  defendant  to  conTSj  the  Mott- 
Haven  property  to  the  plalntifFs,  and  pay  such  eompensatlon  as  the  court  should 
determine  ita  market  value  was  impaired  by  the  outstanding  Inchoate  right 
of  dower  or  such  sum  as  the  real  value  of  soeh  right  ascertained  by  the  tables 
of  mortality,  would  be  harsh  and  oppressive.  **  The  case  of  Bm^th  v.  Bturgta, 
108  N.  Y.  495. 15  N.  B.  Kep.  544,  was  one  whore  on  the  one  side  waa  only 
money,  and,  as  in  many  others,  under  such  a  oondlUon  there  may  be  a  sound 
footing  for  decreeing  a  part  spedflc  performance,  with  mon^y  compensation. 
Of  the  aame  nature  is  BoMtiotok  v.  Beocht  103  N.  T.  414.  9  N.  E.  Bep.  4L 
Decree  for  the  defendants  dismissing  the  conq»laint,  without  oosts. 


BaoKtt,  Bto.,  of  tbk  Fbotbbtaht  Efkoopai.  Chuboh  or  Sr.  Srsnara 

0.  Blaokhubst. 

(OsmiiMm  Plant  of  Nmo  Torft  Citu  and  Coim«i/,  Omeral  Term.  Kay  U,  IMO.) 

BanKTiK— Whbh  Lies— PoBBESBioir  or  Corporatb*8bu.. 

The  rector,  charoh-wardras,  etc,  of  an  incorporated  clinrcti,  cantiot  malntaio 
replevin  for  the  oorponte  seal  ftgalnal  the  tr«ftfturer  of  the  church,  where  a  mla  of 
tliecfattrchdaBlarsat]uittlietreaaiue>slull'*saf6l7ln^  •  •  •  the owpontifln 
seal." 

Appeal  from  eleventh  district  eonrt. 

Beplevln  fay  the  rector,  church-warden,  ate.,  of  the  Protestant  lEfSaoopal 
Chnzch  of  fit.  Stephen  against  James  jUackhursl,  to  recover  possession  of  the 
corporate  seal  of  said  church.  Defendant  answered  that  he  was  treasurer  of 
s^  cbordh,  and  as  such  was  entitled  to  the  possession  of  said  seat  under  a 
rule  of  Uie  chnrob  which  provides  that  *'it  shall  be  the  duty  (kE  Uie  treasurer 
to  see  to  the  odlection  of  all  pew  rents  and  other  moneys  received,  and  to 
keep  all  monqw  and  property  committed  to  his  care,  and  ufely  keep  all  valu- 
able papersi  the  OHrporation  seal,"  etc  There  was  a  judgment  tax  idaintifl, 
and  defendant  appeals. 

Argued  before  I^bbkmobb,  0.  J.,  and  Booestatsb,  J. 

JSovratm,  Hamilton  A  BtdluU,  tor  ^>peUant.  JL  J.  fiJ^pswn,  taac  n- 
spondent. 

No  oploioa.  Judgment  revened. 


Pboplb  «v  rel.  Habt  at  at.  e.  Blagehubst. 
(A^nwne  Court,  Special  Term,  New  York  Count)/.  April  7, 18M.) 

Hmima— To  Amx  OoapoiuTa  Smau 

On  aa  applleatton  for  maTtdomusto  oompd  tbeoflkjer  In  posMssloaof  Oe  seel  of 
a  <rtiurah  oorpocatlon  to  aflbc  the  sama  to  a  oonaoUdatlon  agiMaaat  theretofore 
BMde  with  another  (Auroh  corporation,  It  appeued  that  further  proosedtncs  In  the 
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matter  of  ooowAidatkm  had  bMB  o^lBed  ta  an  wtloa  prndlw  tn  uMtbor  eoutw 
ttMBTooad  of  Imgnluttr  IntbB  Cieotlaf  aitwbkih  tho  ooaoolMMtoii  wtpemmmAwm 
MULoriced.  fek^tbotlaaniandanMW  woaULbedoDled. 

Application  on  the  relation  of  A.-  Bloomer  Hart,  as  rector,  and  otbeta,  as 
church- wardens  and  Testrjr-men,  of  the  Protestant  Episcopal  CSiureh  of  SL 
Stephen,  a  corporation,  for  mandamus  to  James  Blackhurat,  aa  traasnreroC 
said  church,  to  atllx  its  corporate  seat  to  a  contract  theretofive  made  witti  the 
Holy  Trinity  Church,  also  a  corporation,  or  to  allow  the  clezk  of  relator  t* 
affix  the  seal.  The  affidavits  aied  in  support  of  the  ap^^^tlon  set  oat  Um 
proceedings  had  for  consolidation  and  referred  to  fn  Jfocfaurv  v.  HarU  lOTX-Y. 
Supp.  125,  24  K.  E.  Rep.  1013.  Thej  further  averred  that  the  rector  aa4 
clerk  of  relator  had  signed  the  contract,  and  that  it  required  only  the  corpo- 
rate seal  to  malceltefrBctive,  and  that  said  Blackhnrstbad  refused  to  affix  the 
seal  or  to  allow  the  same  to  be  done.  Defendant  filed  affidavits  denying  the 
legality  of  the  consolidation  proceedings,  and  alleging  that  he  was  not  aathor- 
Ized  by  any  restrfution  of  the  vestiy  to  affix  the  seal  to  the  contract.  Wbea 
this  application  was  made,  Rector,  etc.  t.  Blaekhuret,  ante,  689,  to  reeow 
possession  of  the  corporate  seal,  was  pending,  and  in  MaoXaury  t.  Hdrt. 
supra,  to  enjoin  the  consolidation  of  the  two  church  corporations,  tl>e  injniie- 
tion  had  been  granted  at  special  term,  and  the  proeeedings  in  aald  aotioaa 
were  set  out  In  the  opposing  affldaTits. 

Andrew  J,  SAipmon*  for  relator.  Aooroenii  SamUton  A  Seakttt,  Cor  n- 
spondent. 

AitSBEWB.  As  the  court  of  common  pleas  has  decided  that  proper  notiae 
of  the  meeting  held,  on  February  6th  was  not  given,  and  that  the  reeolotiea 
adopted  at  ttiat  meeting  was  tberetoce  invalid,  end  bee  granted  «n  iBjntcttsn 
pending  the  litigation,  restraining  thed^Midant.  Blackbarst,  and  others  froa 
taking  any  further  steps  to  effect  a  conwrtldatton  of  the  two  chorobei^  tlis 
appllcatiui  tor  a  mandamtu  must  be  denied,  with  SIO  oasts. 


(Acprvme  Court,  SpeoUU  Term,  JTeto  York  CowiOu.  Afflrll,  lflOBL> 

Munijjnrs— NoTiaa  or  Elbotios  or  Vsstbt-IEbv. 

Where  the  reefeor  of  so  inoorpomted  church  refnseeto  glvettn  eotloeof  thoa»- 
Bual  eieotlOB  of  veatir«>-mea  at  required  hr  Laws  N.  Y.  vSlM,  e.  BB,  a— ndad  Mm 
I«ws  use,  o.  SOe,  1 1,  snbd.  10,  and  b7  tho  hr-lawB  of  the  ohmuh,  iaaitd«MM  1^ 
llo  to  oorapol  him  to  give  euoh  notioe. 

ApplienHon  by  James  Uaelani^  tor  a  perempbny  unit  ef  mtindamtu  ts 
Mqnlre  A.  Bloomer  Hart,  as  rector  c<  ttie  Frotsetant  ^>lBoa|Ml  Gbnnb  «C 
Bt.  Stephen,  a  corporation,  to  give  notioe  daring  divine  Mrvlee  of  an  elas- 
tton  at  ohurob-wanlens  and  Testry-nten.  Bdator  alleged  la  the  alBdaTtt 

filed  in  snmtoit  of  his  application  that  he  was  a  member  of  aaid  <Aunk, 
and  entitled  to  vote  (or  chnreli>warden8  and  restry-men.  tit,  Stephen^ 
Ohncb  was  Incorporated  under  Jaws  N.  T.  181S.  o.  60,  as  amended  by 
Laws  1868,  o.  803,  entitled  **An  act  to  provide  for  the  incorpoiattoa  eC 
religions  societies,"  which  contained  the  following  proTisions:  **(1)  tt 
shim  be  lawful  for  not  less  ttian  six  male  penons,  of  fall  age^  bekngiag 
to  any  church  or  congregation  In  communion  with  the  Proteetant  Bpiaee- 
pal  Churcli  in  this  state,  not  already  incorporated,  to  meet  at  any  time  afe  tte 
usual  place  of  public  worship  of  luch  ohurch  or  congregation,  for  the  purpose 
of  incoiporatlng  theoiBelves  uuder  this  act  *  *  *  (4)  The  persons  enti- 
tied  to  vote  at  such  meeting  shall  he  the  male  persons  of  full  age  belonging  te 
the  cborcb  or  congregation,  qualified  as  follows,  and  none  other:  JYrt^  those 
who  hare  been  baptised  la  the  Frote^nt  Episoopal  Qiurch,  or  iritohave 
been  recelTed  tbwoia  either  h^  the  rite  at  eonfirmatlon  or  by  leoelviBg  ths 
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holy  communion;  or,  teeond,  those  who  have  purchased,  and  for  not  less -than 
twelve  months  next  prior  to  such  meeting  have  owned,  a  pew  or  seat  in  sacb 
church,  or  who,  during  the  same  period  of  time,  have  hired  and  paid  for  a 
pew  or  seat  in  such  chnrcfa,  or  who,  during  the  whole  period  aforesaid,  have 
been  contributors  in  money  to  the  support  of  such  church.  •  *  •  (9)  Tbe 
male  persons  qualiSed  as  aforesaid,  provided  thev  shall  also  have  belonged  to 
such  church  or  congregation  for  twelve  months  Immediately  preceding,  shall, 
in  every  year  thereafter,  on  tbe  day  in  Easter  week  so  fixed  for  that  purpose, 
elect  two  church-wardens,  and  as  many  vestry-men  (not  less  than  four,  nor 
more  than  eight)  as  shall  have  been  legally  determined  to  constitute  part  of 
tbe  veatry.  (lOj  Kotlce  shall  be  given  of  such  election  by  the  rector.  If  there 
be  one,  or  if  there  be  none,  or  he  be  absent,  by  the  officiating  minister,  or  by 
a  church- warden,  for  two  Sundays  next  previous  to  the  day  so  fixed,  in  tbe 
time  of  divine  service."  The  by-laws  of  the  church  require  that  "the  annual 
election  by  the  congregation  shall  be  held  on  Monday,  in  Easter  week,  imme- 
diately after  the  morning  service,  wtien  t.vo  wardens  and  eight  vestry-men 
shall  be  elected  by  ballot.  Kotice  shall  be  given  by  the  regular  rector,  or.  If 
there  be  none,  by  one  of  the  wardens,  on  the  two  Sundays  during  divine  serr^ 
ice  next  previous  to  the  day  of  election."  The  application  was  to  require  tbe 
rector  to  give  notice  on  Sunday,  April  6th,  and  Sunday,  April  13th,  of  an 
election  to  be  held  on  Thursday,  April  17,  1890.  Relator  alleged  that  the 
statute  and  by-laws  above  set  out  required  the  annual  Section  to  be  held  on 
April  7,  1890,  (Easter  Monday.)  and  that  it  was  respondent's  duty  to  give 
notice  thereof  on  the  two  preceding  Sundays,  March  30th  and  April  6th,  but 
that  he  had  failed  to  give  the  notice  on  March  30th,  and  refused  to  give  any 
notice  of  the  annual  election. 
Chaa.  Blandy,  fbr  respondent. 

Amdbkws,  J.,  filed  no  o[^nlon,  bat  ttiide  mi  order  "that  m  perMnptoi7  writ 
of  mandaimiM  iuue  out  of  and  underthe  seal  of  this  eomt  directed  to  the  nid 
A.  Bloomer  Hart,  u  Uie  reetor  of  the  ntd  oorporatitm  <tf  the  reeUir,  otaareb- 
wardens,  and  resb^mon  of  tho  Protestant  Bpioet^  Gharcb  of  St  Stephon, 
In  tho  dtj  of  Kew  xoik,  commaDdlng  him  to  give  dae  notioe.  In  ttie  time  of 
diTim  service  in  said  ohnioh.  on  Snn&y,  April  6, 1890.  of  the  annual  electioa 
of  said  oorporatton  to  bo  held  on  Monday,  April  7, 1890,  immediately  attor 
morning  sarvice. " 


lOummtm  Pletu  of  Nmo  Fork  City  and  Coim^  Trial  Term.  June  18,  U0Ol> 
Quo  WuBAim}— Oovrm  noM  Omoa— Fm. 

Under  Code  OivU  Proo.  N.  Y.  |  1966,  whloh  provides  that  tm  Judgment  of  ouator 
fraa  offloe  in  a  corporation,  tbe  ooort  may  In  Its  discretion  Impose  a  fine,  such  flno 
will  not  be  Imposed  where  It  appears  that  tbe  ousted  incumbents  held  nnder  rego- 
lar^  ianuA  eertlflcatae  of  riecMbn,  and  tiie  eontet  wae  in  regard  to  the  rqJeoUim 
itf  proper  votes,  and  reoepttfln  of  inpropsr  volssa 

Action  in  the  nature  of  a  guo  toarranto  by  the  attorney  general  on  tbe  rela- 
tion of  James  Blackhurst  and  othm  (uialnst  iftepben  B.  Weeks  and  otbers 
to  try  defendant's  title  to  the  oflBces  of  church- wardens  and  Tsst^mea  of 
the  Protestant  Episcopal  Church  of  St.  Stephen,  a  corporation.  Tbe  comr 
|dslnt*  after  alle|^ng  Uie  incorporation,  eto.,  of  said  church,  further  alleged: 
"(4)  That  on  the  7th  day  of  April,  1890,  at  an  annual  election  duly  held 
by  the  said  corporation  panraant  to  the  statutea  ot  this  stato,  and  the  articles  of 
Incorporation  and  the  by-laws  of  said  corporatl<m,  and  pnrBoant  to  a  per- 
emptory writ  of  mandamut  duly  Issued  from  tbe  supreme  oonrt,  for  tbe  elee- 
tlon  of  two  diureh- wardens  and  tight  vestry-men  m  siUd  oonxnatlon  for  tbe 
term  of  one  year  from  said  date,  the  relator  James  Blaektaarst  and  one 
Oharlei  B.  Fleming  rectived  respeetivdy  tbe  greatest  nattber  of  TOtea  for 
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the  nld  oflloe  ot  <Aiinsh-«aideBB,  and  ware  dnbr  elected,  and  the  rUater 
JwDflB  MadaoCT,  Theodore  E.  Smith,  William  Q.  Oaxdner,  William  W.  War- 
len,  William  J.  Smith,  and  Woodruff  Smith,  and  one  William  S.  Watson, 
and  one  Gbarlee  Sohroeder,  recdved  respectively  the  sreatest  number  of  legal 
TOtee  for  the  sidd  office  of  veetry-men,  and  were  duly  Sected.  (5)  Thatontlie 
7th  day  ot  April,  1890,  the  defendant  Stephen  B.  Weeks  usurped  the  said  office 
of  church-warden,  and  has  ever  since  unlawfully  exercised  the  same,  and  with- 
held  the  same  from  the  said  relator  James  Blackhurst,  and  that  on  the  «^ 
7th  day  of  April,  1890,  the  defendants  Tbomaa  F.  Cock,  Edmund  K.  Linen. 
Edmund  Luis  Mooney,  Henry  W.  Mooney.  S.  Montgomery  Pike,  ud  William 
G.  Smith,  reapectlTe^  usutped  the  said  office  of  vestry-men,  and  have  ever 
since  exercised  the  same  and  withheld  the  same  from  the  said  relators  James 
Maclauiy,  Theodore  E.  Smith.  William  O.  Gardner,  William  W.  Warren. 
William  J.  Smitli,  and  Woodruff  Smith."  The  prayer  of  judgment  waa  that 
defendants  be  ousted  from  said  offices,  and  that  relators  Im  adjudged  en- 
titled thereto.  I>efendantB  answered,  admitting  the  incorporation,  etc.,  of 
the  church,  and  alleging:  "That  on  April  7.  1890.  the  defendant  Weeks  and 
one  Charlee  E.  Fleming  were  duly  elected  wardens  of  said  church  and  oorpo- 
ration,  to  serve  as  such  until  Eastw  Monday,  1891,  and  until  their  aucoeaaon 
are  elected,  and  at  the  same  time  the  defendants  Cock,  Linen,  Edmund  Lais 
Mooney.  S.  Montgomery  Pike,  and  William  O.  Smith,  together  with  one 
Charles  Schroeder  and  one  William  S.  Watson,  were  duly  elected  vastry-meu 
of  said  ohurch  and  corporation,  to  serve  as  such  during  the  term  or  time  afore- 
said, and  thereupon  at  the  time  of  said  election,  the  rector  of  said  cliureh  doly 
entered  the  proceedings  of  such  election  in  Uie  bookot  the  minutes  of  the  ves- 
try of  said  corporation,  and  signed  his  name  thereto,  and  offered  the  same  to 
as  many  of  the  electors  present  as  he  thought  fit,  who  thereupon  signed  and 
oertiQed  the  same,  and  delivered  said  certiflcate  to  the  persona  aforesaid,  in- 
(duding  the  defendants,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided. •  •  •  Sixth.  Tliat  since  the  said  April  7.  1890,  these  defendanU 
have  continuously  occupied  the  offices  to  which  they  were  respectively  elected 
as  aforesaid,  and  have  performed  the  duties  and  functions  of  the  same  by  vir- 
tue of  the  Section  aforesaid,  and  no  person  has  been  elected  to  succeed  them 
or  either  of  them.  Seventh.  For  a  further  and  separate  defense  thesedefend- 
ants  allege  that  notice  of  said  election  was  given  on  April  6,  1890,  pursuant 
to  a  peremptory  writ  of  mandamus  issued  in  a  prooeediug  brought  in  the  ao- 
preme  court  in  the  name  of  the  people  of  the  state  of  New  York  on  the  rela- 
tion of  James  Mactaury,  one  of  the  relators  in  this  action,  against  A.  Bloomtf 
Hart,  the  rector  of  said  church,  and  not  otherwise."  The  answer  concladed 
with  a  prayer  that  the  complaint  be  diamissed,  with  costs.  On  the  trial  of 
the  issues  thus  raised,  the  jury  found  for  plaintiff,  and  a  Judgment  of  ouster 
was  entered  against  defendants,  and  for  costs  in  favor  of  relators.  Plaintiff 
afterwards  moved  that  a  fine  be  imposed  on  defendants  under  Code  CI  vU  Proc 
N.  Y.  §  1956,  which  provides  that,  "as  a  part  of  the  Qnal  Judgment  of  ouster 
from  office,  the  court  may,  in  its  diacretion,  also  award  that  the  defendant, 
or,  where  there  are  two  or  more  defendants,  that  one  or  more  of  them  pay  to 
(be  people  a  fine  not  exceeding  two  thousand  dollars." 

Soortum,  SamUUm  <fi  Seokett,  for  relators.  David  Smuett  King,  for  x*> 
spondeats. 

Balt,  J.  Under  the  decision  in  PeopU  v.  N^olan,  65  How.  Fr.  468,  tt  Is 
doubtfnl  whether,  in  an  ordinary  case  of  contested  election,  when  the  incam- 
bents  who  are  ousted  hold  office  by  virtue  of  a  regularly  issued  certificate  of 
election,  and  the  contest  is  with  regard  to  the  rejMtlon  of  propw  votea  or  the 
reception  of  Improper  votes,  the  court  should  impose  a  fine  under  section  1956 
of  the  Code.  There  are  cases  of  intrusion  into  and  unlawful  usurpation  of 
office  without  any  color  of  tight  or  aothority  in  whleh  the  Imposlttoa  of  a  fins 
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would  be  eminently  proper.  A  distinction  should  be  made  between  such 
cases  and  the  one  above  referra  l  to.  I  also  deem  it  proper  to  leave  the  ques- 
tion of  a  new  election  to  the  court  upon  the  application  for  a  mandamut* 
Tbe  tima  tor  holding  it  can  be  decided  at  a  later  date.   Application  denied. 


(Common  Plant  qf  New  Fbrft  City  and  countv,  SpeokU  Term.  July  11, 1890.)  . 

JIUISAHItS— To  BUCT  COBPORATB  OtFICEBS— RSFCHH. 

A  peremptory  mandamus  will  Issue  to  the  rector  of  ao  Incorporated  oharoli  to 
Join  with  toe  tmBteas  Id  appointing  a  time  for  an  election  to  fill  vacancies  In  tbe 
offloei  of  cburoh-wardens  and  veelry-man,  and  to  ffive  notice  thereof,  as  required 
1^  law,  where  tbe  reotor  refuses  to  do  so  in  order  to  promote  a  aoheme  for  tbe  oim- 
'  aoll^rtium  of  said  chnroh  with  another  cburoh,  in  wnlch  scheme  he  la  personally 
tntereeted;  and  a  referee  wfU  be  appointed  to  see  that  tbe  writ  is  obejed,  and  to 
act  as  Inspector  of  elecUon. 

Application  by  Oharles  B.  Fleming  and  others  for  a  peremptory  mandamui 
to  compel  A.  Bloomer  Hart,  as  rector  and  trustee  of  the  Protestant  Episcopal 
Church  of  St.  Stephen,  a  corporation,  to  Join  with  relators  as  trustees  of  said 
church  In  designating  a  time  for  the  election  of  a  church- warden  and  vestry- 
men, and  to  give  notice  thereof.  Tbe  petition  alleged  that  relators,  aa  tras- 
tees,  had  requested  respondent  to  Join  with  them  in  fixing  a  time  for  said 
election,  which  he  refused  to  do;  tliat  thereupon  relators  held  a  meeting  and 
appointed  a  time  for  sacb  election,  and  requested  respondent  to  give  tbe 
proper  notice  of  such  election,  which  he  also  refused  to  do.  The  petition 
farther  allwed  that  Tespondent  was  Interested  in  a  scheme  for  tbe  consolida- 
tion of  St.  Stephen's  Cnnreh  with  the  Holy  Trinity  Cburcb,  by  which  all  the 
property  Ot  St.  Stephen's  Church  was  to  be  transferred  to  the  Holy  Trinity 
Chureb,  and  respondent  was  to  be  made  rector  thereof  for  life*  with  his  sal- 
ary Increased  from  •1»800  to  92,600  a  year;  and  that  bis  refusal  to  join  In 
cidllng  an  election  was  for  the  purpose  of  benefiting  himself,  and  of  effect- 
nating  the  proposed  seheme  of  consolidation.  The  following  order  wai  en- 
tered on  the  decision  of  Labbehorb,  G.  J.,  granting  the  application: 

**Ordered,  that  the  said  motion  be  granted,  and  that  a  peremptory  writ  of 
mandamut  Issue  out  d  and  under  the  seal  of  this  court  directed  to  tbe  aatd 
defendant,  A.  Bloomer  Hart,  at  rector  and  trustee  ot  the  corporation, 
the  rector,  church-wardens,  and  vestry-men  of  tbe  Protestant  Episcopal 
Church  of  St.  Stephen,  In  tb»  dty  ot  New  York,  commanding  him  to  UAu 
wttti  tbe  rdators  as  truateea  of  the  aaii  oorporatlon,  in  appointing  a  Ume 
for  holding  a  special  election  to  supply  the  Tacau^  in  tbe  office  of  church- 
warden and  tbe  tlx  Tacancles  In  the  ofBcea  cf  veatry-men  In  aald  church,  and 
directing  that  the  said  trustees,  to-wlt,  the  relatm  and  the  defendant, 
point  H^dnesday,  July  23,  IBSO,  at  10  o'dock  In  the  forenoon,  and  immedi- 
ately after  the  morning  service  in  said  chureb,  as  the  timcb  and  tl»  cburoh 
edifice  ot  tbe  aald  church,  on  Fwty-Slxth  st^et,  between  Fifth  and  Sixth 
aTennes.  in  the  city  of  New  Twk,  as  the  place  im  the  h<Ming  of  said  special 
elecUon;  and  dirertlng  ttiat  tbe  defendant  join  wiUi  Uie  remon  in  ^vlng 
notloe  (rf  Bueh  election  to  ooeur  on  July  28, 1890.  as  aforesaid;  and  directing 
that  the  defendant  irire  said  noUca  of  said  speoial  doctlon  at  the  time  of  dlTlna 
aerriee  on  Sunday,  July  18,  1890,  and  on  Sunday,  J'niy  20.  1890.  if  be  be 
present  at  andi  aerrln^  and  that.  If  present  at  said  election,  he,  the  defend- 
ant, shall  in  all  things  relating  thereto  act  under  the  supervision  and  supel^ 
Intendenoe  of  Edward  M.  Sbepard,  Esq.,  the  referee  hereinafter  appt^ted, 
and  commanding  Um  defendant  to  do  and  perform  such  other  and  further 
act  nr  acts  as  may  be  uaeful  and  proper  in  the  {vemisea.  And  it  la  further 
ordered,  that  it  be  referred  to  Edward  H.  Shepard.  Esq.,  ot  the  dty  of  New 
Yoik»  to  Me  Itat  aald  peremptoty  writ  of  fflafufanuitiB  fully  obeyed,  and 
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to  be  and  act  as  Inspector  of  such  election,  and  the  jodge  of  the  qualiQcation 
of  voters  thereat,  to  supervise  and  supertntend  the  same,  and  to  see  to  it 
that  said  election  Is  fairly  held  and  conducted  In  all  respects  in  accordance 
with  the  law,  and  that  the  said  defendant.  If  he  shall  preside  at  such  elec- 
tion, shall  receive  and  count  all  lawful  votes  offered  thereat,  and  shall  reject 
all  unlawful  votes  thereat  offered,  and  that  the  said  referee  shall  have  power 
to  administer  oaths  to  and  examine  persons  offering  to  vote  at  said  election, 
and  to  adjourn  the  said  election  at  any  stage  of  the  same  to  a  time  to  be 
speciQed  and  announced  by  him,  if  in  his  discretion  such  adjournment  shall 
tw  needful,  expedient,  and  just,  and  to  report  his  proceedings,  and  all  matten 
relating  to  the  conduct  of  such  election,  to  thia  court  with  all  convenient 
speed." 

Booraem,  Hamilton  A  BeeketU  (DanM  0.  EoWni  and  Itavid  Bennett 
King,  of  counsel,)  for  relatoxs.  Andrew  /.  Bhipman,  {ChaiUe  3land§,  of 

counsel,)  for  respondent. 

Labbhuobe,  G.  J.  The  motion  la  granted,  with  eosts*  and  a  refermce  ia 
ordered  to  Edward  M.  Shepard.  Esq.*  to  BuperrlM  ud  snperintend  m  new 
ele<^on  of  the  board  of  officers. 


(Cominon  PZ«af    J^ato  7ot4(  Olttf  and  Ootmtv,  9p«0tal  IWm.  JttlflT,  UOft,) 
XAvsAMufr-SMT  or  FaocEBDniiM. 

Where  a  mandamus  has  been  granted  to  bold  bd  eleotlon  to  BU  vaoanelea  In  tke 
offloM  of  vestrj-men  of  ao  ineorporated  oharoh,  and  the  gnestloDB  decided  in  gnat- 
iQK  the  mandamus  are  ImportmntBnd  fairly  debatable,  proceedloKs  onder  the  writ 
wUl  be  stayed  antU  the  apDMl  from  the  mand<imue  order  ia  deoiaed  bj  thegeiunl 
term;  Code  Civil  Proo.  n.  T.  |  2080,  providing  for  a  ttay  of^mmidbiga  luder  a 
writ  of  mandamus. 

Application  by  A.  Bloomer  Hart  for  a  itay  oC  ivooeedlngs  under  the  iMn»> 
damns  heretofore  granted,  (ante.  673.) 

Booraem,  HamUton  Beckett^  {DanieX  Q.  Rolline  and  JOavid  Bennett 
King,  of  counsel,)  for  relators.  Andrew  J.  Shtpmant  {Charlee  Blandp,  of 
oounael,)  for  lespondeDt. 

BOOKBTATSB,  J.  On  the  argument  of  the  motion  foraytiiyttwas  contend- 
ed that  the  i^ef  judge  had  passed  upon  this  question  when  the  mandafMir 
proceedings  were  argued  and  submitted  to  him,  but  there  Is  nottiins  In  the 
papers  to  which  my  attention  has  been  called  from  which  I  think  it  can  bs 
fairly  Inferred  that  he  did  pass  npon  that  question.  There  la  certainly  notth 
Ing  to  show  that  he  refused  to  grant  a  stay.  The  motion  is  made  under  see* 
Uon  2089  of  the  Oode,  which  provides  that  the  proceedings  upon  a  writ  of 
numdamta  granted  at  special  term  may  be  stayed,  eto.  fnie  oonnsel  for  the 
defendant  contends  that  the  reliitors  have  no  standing  In  eonxtt  fund  cannot 
maintain  the  mandamtu  proceedings,  for  the  reason  &at  they  had  no  power 
to  call  a  special  election,  and  therefore  what  they  did  on  the  23d  of  Junei,  1890; 
was  without  Jnrlsdictton  and  void;  that  the  absence  ot  the  rector  frnn  the 
meeting  of  June  28, 1890,  at  which  the  alleged  resolution  ealUngftor  tbeeIeo> 
tlon  was  passed,  renders  It  and  all  proceedings  thereunder  void;  that  thb 
court  cannot  mandamus  the  defendant  to  Join  in  the  cidl  for  the  special  dee- 
tlon,  nor  compel  him  to  give  notice  of  the  proposed  eleotlon;  that  therelaton 
who  passed  the  reeolution  were  not  elected  at  the  Section  bdd  on  April  17, 
1890,  and  therefore  do  not  constitute  any  part  of  the  vestry  by  Tirtue  <i€  ttiat 
election;  that  the  old  vestry  holds  over  and  continues  in  oHtce  notwithatmnd* 
ing  the  elecUon  of  the  three  relatots.  because  It  is  Impossible,  as  he  claims,  te 
dfl^gnate  the  three  persons  they  succeed;  that  the  election  of  April  17, 1890, 
being  oalled  tor  the  choice  of  eight  vestry-men  and  two  wardens,  and  then 
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belDf  a  fldliin  to  eleet  ttiatnaiilber,  the  whole  of  the  old  veetry  boU  orer; 
that  hy  reason  tiiereof  there  is  no  vacanoy  to  be  BUed  at  the  proposed  new 
election;  Uiat  the  order  granted  fay  the  chief  jndge  preaenta  norel  qneatlona 
of  law  which  ought  to  be  determined  befcne  the  mandamtu  li  executed;  that 
the  appointment  of  a  referee  to  supervise  the  election  either  conjointly  with 
the  rector  or  to  euntro)  him  in  his  action,  is  without  authority  and  unlawful. 
Some  of  these  questions  are  of  great  importanoe,  and  are  cerlainly  debatable, 
and  I  think  should  be  finally  determined  before  any  further  oomplicatiuna 
arise  respeiAIng  the  union  of  the  two  churches.  On  a  review  of  this  order 
by  the  general  term  and  by  the  court  of  appeata.  if  necessary,  many  of  the 
qoestiona  raised  by  the  defendants^  counsel  can  be  finally  and  definitely  set- 
tled in  'a  mnch  more  expeditious  manner  than  if  the  oonrt  compelled  the  deo- 
tion  to  proceed  at  this  time,  which.  1  fear,  would  on^  lay  the  foundation  for 
another  juo  toafranCo  action,  and  involve  all  parties  in  farther  Utigatlon. 
In  my  judgment  it  Is  to  the  Intmvat  of  all  parties  that  prooeedings  upon  the 
order  and  mandamus  granted  by  the  chief  judge  should  be  stayed  at  least 
until  the  appeal  can  be  heard  and  determined  by  the  general  term  of  thia 


(SuprenM  Court,  Special  Term,  New  York  County.  August  %  Itoa) 

L  Xakdaicus— To  Arvix  Sbal— Rblioioub  Cobforatioxb. 

An  application  by  the  rector  of  a  church  for  a  mandamus  to  the  officer  having 
oostody  of  the  corporate  seal  of  the  church  to  affix  the  same  to  an  agreement  for 
consoluatton  with  another  church  will  be  denied  vrtiere  it  Is  not  ihown  Chat  the 
rector  as  soch  has  aotbority  to  matotaiu  the  prooeedlngi,  and  tt  doaa  not  i^pear 
that  he  was  aathorixed  thereto  by  the  vestry. 
SAifE— Whiit  DxmBo. 

Where  it  appears  on  such  application  that  the  members  of  the  church  are  divided 
M  to  the  wisdom  or  desirability  of  the  proposed  consolidation,  and  the  papers  In 
ibe  case  do  not  show  what  proportion  of  the  members  are  in  favor  of  the  oonsoUda- 
tion,  the  ma7idamii9  will  be  decled  so  that  a  nujority  of  the  members  maf  have  aa 
opportnnity  to  take  sach  action  aa  they  may  deem  proper, 
I.  SAin— DisPDTBD  Fxon. 

On  an  application  for  mandamus  the  oonrt  will  not  determine  dlspated  gaaa- 
tloaa  OB  HBdavtts. 

Ap^catlon  by  A.  Bhxnner  Hart,  as  rector,  and  othersi  aa  oboreb-wardena 
and  veati7-mai,  oC  Hie  Protestant  Episcopal  Ghureh  of  St.  Stephen,  a  exxpi^ 
rmtlon,  for  a  mandamiu  to  James  Blackborst,  as  teeasnrer  cC  said  dinrcb,  to 
aisix  tiia  eorporste  seal  to  an  agreement  theretofore  made  with  the  Ho^ 
Trtnlfy  Chnrch.  After  (tie  denial  ai  the  former  applieation,  (ante,  669.)  tha 
eonrt  of  appeals  rerersed  the  ordtt  d  the  contfe  of  common  pleas  enjoining 
the  consolidation  proceedings,  (24l!r.B.  Bep.  1018.)  andthla  seooad  applioi^ 
tioa  for  fflofulamttfl  is  now  made. 

Andrwto  /.  SMptntm,  lot  relatw.  JBoeratm,  SamilUm  A  Micella  {Ikntd 
Smiutt  Slag,  eC  oonnsel.)  tor  respondent. 

Akdbews,  J.  I  am  of  Uie  opinion  that  the  application  for  a  peremptory 
writ  of  mandamus  requiring  the  respondent  to  affix  the  seal  of  the  cbunsb  to 
the  proposed  agreement  should  he  denied  for  the  fuUowing  reasons:  Firtt* 
The  writ  of  mandamus  does  not  issue  as  a  matter  of  right,  but  only  in  tha 
discretion  cf  the  court,  and  It  is  never  granted  except  to  enforce  a  clear  legal 
ri^t.  Ssoond,  It  ts  very  doubtful  whether  the  relator  has  such  an  interest 
in  the  matter  In  oontroversy  as  entitles  him  to  maintain  this  proceeding,  inas- 
much aa  It  la  not  a  proceeding  to  enforce  an  alleged  du^  in  which  the  general 
public  is  conoemed,  bat  to  promote  certain  alleged  private  rights.  The 
wbcde  anbjeet  ct  taking  such  steps  as  might  be  necessary  to  bring  abont  a 
oonsolldattoa  of  the  two  cbnrches  was  not  referred  by  the  vestry  to  the 
relator,  but  to  a  committee  of  three.   There  has  been  an  eleoUaa  at  wblob  10 
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Testry-men  were  elected  and  took  offloe.  Sabaequently,  io  a  quo  toarranta 
proceeding,  7  of  such  vefltry-men  were  ousted  from  their  offices.  It  is  cer- 
tainly very  doubtful  whether  the  members  of  the  old  board,  which  was  sno- 
ceeded  by  a  new  board,  are  now  In  office.  If  they  are  not,  then  there  are  bat 
8  vestry-men  In  office,  and  those  3  could  not  authorize  the  relator  to  oom- 
menoe  and  maintain  this  pro<»edlng.  It  ia  not  shown  that,  as  rector,  the 
relator  has  any  authority  to  maintain  a  proceeding  of  this  kind,  and  It  does 
not  appear  that  he  has  ever  been  authorized  either  by  the  old  board  of  vestry* 
men  or  by  the  new  board  to  institute  the  same.  Certainly  a  stranger  to  febe 
church  could  not  maintain  the  prooeeding,  and.  In  my  (minion,  it  u  exoeed- 
iogly  doubtful  whetlier  the  relator  can  do  s6.  Third.  Assuming,  however, 
that  the  relator  either  by  virtue  of  his  position  as  rector  or  under  authority 
received  from  the  old  board  of  vestry^meo,  or  the  new  board,  represents  the 
church  corporation  and  the  vestry-men,  he  haa  not  a  clear  l^al  right  to  have 
the  seal  affixed  to  the  proposed  agreement.  /The  question  whether  such  right 
does  or  does  oot  exist  depends  partly  upon  the  decision  of  certain  questions  of 
law,  and  partly  upon  the  decision  of  certain  questions  of  fnct.  The  questions 
of  law  are  not  altogether  free  from  difficulty,  but  that  circumstance  presents 
no  reason  why  the  court  should  not  pass  upon  It.  With  regard  to  the  ques- 
tions of  fact,  the  situation  is  entirely  different.  In  deciding  whether  or  not 
a  writ  of  mandamvs  shall  Issue,  the  court  never  undertakes  to  determine  dis- 
puted questions  of  fact  upon  affidavits.  This  has  been  decided  so  many  tiroes 
that  it  is  now  elementary  law^  The  wliole  foundation  of  the  relator's  claim 
rests  upon  the  original  resolution  adopted  by  the  old  board  of  vestry-meo, 
and  It  la  claimed  by  the  respondent  that  the  resolution  is  absolutely  void, 
because  no  notice  of  the  object  of  the  meeting  at  which  It  was  adopted  was 
given.  The  relator  alleges  in  his  papers  that  such  meeting  was  "duly"  held, 
and  the  respondent  sets  up  a  variety  of  facts  which  tend  to  show  that  it  was 
not  "duly"  held.  Before  this  question  can  be  decided,  evidence  must  bs 
taken  to  ascertain  what  the  facts  were,  because  the  question  of  law  Involved 
cannot  be  decided  until  It  is  shown  whether  or  not  it  was  necessary  to 
give  any  notice  of  the  object  of  the  meeting,  and,  if  so,  what  notice,  if 
any,  was  given.  If  the  original  resolution  was  not  legally  adopted,  the  re- 
spondent was  under  no  duty  to  affix  the  seal  to  the  agreement,  and  neither 
the  rector  nor  the  vestry-men  nor  the  church  could  compel  him  to  do  so;  and 
the  respondent  has  the  right  to  have  this  question  determined  in  the  regvdar 
and  ordinary  way,~the  questions  of  law  by  the  court,  and  the  questions  of 
fact  by  the  jury.  Many  oUier  important  allegations  contained  in  the  moving 
papers  are  denied  in  the  answering  affidavits,  and.  as  above  stated,  the  cir- 
cumstance that  there  is  a  serious  dispute  as  to  material  and  important  facta  is 
fatal  to  this  application.  Fourth.  Even  if  the  questions  of  law  were  less 
doubtful,  and  the  dispute  as  to  the  facts  were  not  so  serious,  I  should  be  dis- 
inclined to  issue  a  peremptory  writ  of  mandamus  requiring  the  respondent 
to  affix  the  seal  to  ttie  proposed  agreement,  at  the  present  time.  There  is  a 
serious  controversy  between  members  of  the  church  as  to  the  wisdom  or  de- 
■sirability  of  the  proposed  consolidation.  So  many  chafes  and  counter- 
charges have  been  made,  and  the  matter  has  become  so  complicated,  that  it  is 
Impossible  to  determine  from  tlie  papers  before  me  what  proportion  (Mf  the 
members  of  the  church  are  In  favor  of  such  consolidation.  It  seems  to  me 
that,  upon  the  whole  merits  of  the  case,  no  further  action  should  be  taken 
until  tjiere  has  been  a  fair  election.  If  a  majority  of  the  members  of  the 
church  consider  inch  consolidation  desirable,  they  will  undoubtedly  elect  a 
board  of  vestry-men  who  will  take  the  proceedings  neoesaary  to  effect  the 
same.  If  a  majorlfy  of  the  members  of  the  chur^  are  opposed  to  such  con- 
solidation, it  is  difficult  to  understand  why  the  minority  should  be  allowed  to 
carry  It  through  at  alL  TtM  application  foar  a  mamdamuB  viU  bo  donied, 
with  $10  costs. 
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(OUV  Court  (if  New  Tortt,  Spwial  Term.  September  8. 189a) 

AMMan  a  drn.  Aotionb— VAOuuuHe  OBDas— ImuFnonira  Complaint. 

CodA  CItU  Proa  N.  T.  1 868,  praride*  that*  fttaiiy  time  after  the  lUbut  or  Mrv- 
toe  of  the  eompUdnt  the  order  of  arreit  must  be  veotted  on  motion,  u  the  oom> 
tHaint  f ftila  to  aet  forth  a  BuffldeD  t  oaose  of  aoUoQ.  *  Beckon  608  requlree  e  motion 
to  vacate  an  order  of  arrest  made  od  the  pu>ers  on  whloh  the  order  was  granted  to  be 
heard  on  those  papers  onlj^.  Held,  that  where  the  oomplaint  on  whioh  an  order  of  ar- 
rest was  granted  fails  to  state  a  cause  of  action,  an  amended  oomplaint  filed  after  the 
order  was  made  cannot  be  considered  on  the  motion  to  vacate.  Dlatlngnishlng 
fionton  T.  lionffan,  0  N.  T.  Supp.  086;  McBride  t.  Langan^  10  N.  Y.  Sapp.  664.* 

Action  br  Bicbard  Flatow  agaimt  Theodme  Von  Brenum  for  ■Iwuler. 
After  Uie  swrlce  of  the  complnint,  which  wao  made  at  the  time  of  the  arrest 
of  the  defendant,  the  ptointiff,  wttbont  leave  of  court  obtained  therefor, 
Mrved  an  amended  compkdnt  whereby  apodal  damagea  are  alleged  to  have 
been  austained  by  reaaon  of  the  utterance  of  the  words  set  forth.  The  plain- 
tur  contends  that  the  amended  complaint  cannot  be  considered  on  this  mo- 
tion. Defendant  movea  to  vaoate  aa  order  or  arreet  on  the  papers  ui»oq 
which  It  was  granted,  on  the  ground  Uiat  the  complaint  failed  to  set  fwth  a 
saffletent  cause  of  action.  For  decision  on  demurrer  to  complaint,  see  oott. 
680. 

How$  A  Hwnm4l,  for  plalntUf.  Foit«r  A  Btephtna,  for  defendant 

GrBGBRiOH,  J.  The  enlj  substantial  question  to  be  determined  upon  Uila 
motion  is  whetherthe  amended  com^alnt,  which  was  serredafter  service  ot 
Uie  notice  of  motion  to  vacate  the  order  arreet,  sboold  be  reeorted  to  to 
uphold  the  order  of  arrest  herein.  On  theSlst  day  of  Jnljr,  1890,  the  defend- 
ant was  arrested  by  virtue  of  an  order  of  arreet  granted  her^  on  the  28tii 
day  of  July,  1890.  npon  the  affldavita  of  the  plalntiflB,  Caroline  Both  Bowaky 
and  John  Orolmund,  and  upon  Uie  snmmona  and  complaint  accompanying 
the  same,  and  at  the  time  of  bis  arrest  he  was  served  with  a  copy  of  the  order 
of  aneet  and  of  the  p^wrs  above  mentioned.  Thereafter,  and  on  August  1, 
1890,  the  defendant  served  a  notice  of  motion,  retnnuble  on  the  5th  dw  of 
Augnat,  1890.  at  10  a.  m.,  to  vacate  the  order  of  arreet.  on  the  ground  that 
the  oomplaint  falls  to  state  facta  suffldent  to  constitute  a  cause  of  action.  On 
the  5th  day  of  August,  1890,  and  before  the  hearing  of  the  motion  above  re- 
ferred to,  an  amended  oomplaint  was  aerved  npon  the  attorney  for  the  defend- 
ant herein.'  The  original  complaint  failed  to  allege  apedat  damage  by  rea- 
son of  the  utterance  of  the  words  spoken  by  the  defendant  which  are  not 
actionHbleof  themselves;  but  the  amended  complaint  alleges  spedd  damage, 
not  spedflcally,  yet  auffldently  to  sustain  the  complaint  on  demurrer,  as  will 
be  seen  on  reference  to  the  opinion  Bled  this  day,  (pott,  680.)  respecting  the 
demurrer  to  the  amended  oomplaint  herein.  Section  558  of  the  Code  of  Civil 
Procedure,  as  amended,  provides:  "But  at  any  time  after  the  filing  or  serv- 
ice of  the  complaint  the  order  of  arreet  must  be  vacated  on  motion,  if  the 
complaint  falls  to  set  forth  a  suffident  cause  of  action,  as  required  by"  section 
549  of  this  act.  The  original  oomplaint  served  with  the  order  of  arrest, 
and  the  affidavits  upon  which  the  order  of  arrest  was  granted^  fail  to  aet  forth 
any  cause  of  action  whatever  In  favor  of  the  pluintifl  against  the  defendant, 
and  in  my  opinion  the  amended  oomplaint  should  not  be  considered  on  thla 
motion,  and  should  not  be  resorted  to  to  uphold  the  order  of  arrest.  In  Naviga- 
tton,  ete..  Co,  v.  Sherwin,  1  Civil  Proc.  B.  44,  the  complaint  which  accompanied 
the  order  of  arrest  failed  to  set  forth  a  cause  of  action.  The  defendant  dfr 
mnrred  to  the  oomplaint,  and  moved  to  vacate  the  order  of  arrest  on  thepapera 
on  whleh  It  was  granted,  on  the  ground  that  the  complaint  failed  to  aet  forth  ft 

>  See  note  at  end  of  easei 
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snfitdeDt  cause  of  action.  Thereafter,  and  within  the  proper  time,  the  plain- 
tiff served  upon  tlie  attornejB  for  the  defendant  an  amended  complaint,  sup- 
plying certain  omiasions,  and  for  the  purpose  of  sustaining  the  order  of  ar^ 
rest  obtained  an  order  to  show  cause  why  the  original  complaint  sbonid  not 
be  declared  amended  nune  pro  tunc  as  of  the  date  of  its  service  upon  the  de- 
fendant»  and  bis  arrest,  and  Lawrence.  J.,  fn  denying  the  motion,  and  in 
vacating  the  order  of  arrest,  among  other  things,  well  says:  "The  complaint, 
which  was  served  upon  the  defendant  with  the  summons  and  afflJavits,  fails 
to  set  forth  any  cause  of  action  wttatever  in  favor  of  the  plaintiff  against  the 
defendant.  It  therefore  follows  that  this  motion  must  be  granted,  nnless  the 
amended  complaint  which  has  been  served  on  the  part  of  the  plaintiff  can 
be  resorted  to  to  npbold  the  ordw  of  arrest  hy  granting  the  plaintiff's  motion 
that  such  complaint  be  declared  amended  nunc  pro  tunc  as  of  tb(f  date  of  the 
service  of  the  original  complaint.  Stelfccht  Y.Levy,  20  Hon,  53;  Sasion  t. 
Ccmidy,  21  Hnn,  460.  I  am  of  the  opinion  that  the  motion  of  the  plaintiff 
should  not  be  granted  for  the  purpose  of  upholding  tbe  order, of  arrest.  The 
Issuing  of  an  order  of  arrest  is  not  a  matter  of  course,  and  it  is  tbe  duty  <tf 
the  plaintiff  who  invokes  tbe  aid  of  tbe  court  in  obtaining  snch  an  order  to 
•ee  that  he  bas  complied  with  all  the  requirements  of  tbe  law  applicable 
thereto.  •  *  *  The  liberty  of  tbe  citizen  Is  of  quite  as  much  importance 
as  the  preservation  or  security  of  bis  property.  If  tbe  provisions  of  tbe  Code 
are  to  be  strictly  construed  in  cases  of  attachment,  tbe  tame  rule  of  oon- 
strtiction  should  be  applied  to  the  provisions  which  relate  to  the  obtiUning 
of  orders  of  arrest.  Again,  this  motion  is  made  under  section  56&,  on  the 
plaintiff's  own  papers,  and  must  be  heard,  as  that  section  declares,  upon 
these  papers  only*  To  allow  the  plaintiff  to  introduce  an  amended  com- 
plaint on  this  motion  would  be  allowing  him  to  refer  to  other  papers  than 
tbose  on  which  tbe  order  was  granted,  and  in  violation  of  that  section." 

I  fully  concur  In  the  views  of  Mr.  Justice  Lawrehob  as  above  stated. 
Since  tbe  publication  of  the  decision  in  tbe  foregoing  case  a  number  of  cases 
bave  been  decided  which  seem  to  hold  that  an  amendment  of  tbe  complaint 
will  be  allowed  after  service  thereof,  in  order  to  sustain  tbe  order  of  anest. 
See  McBrtdB  v.  Langan,  10  N.  Y.  Snpp.  652,  554;  Hanton  v.  Langan,  9  27. 
T.  Supp.  625.  Upon  perusal  of  these  cases  it  will  be  found  that,  wtiUe  the 
cause  of  action  was  imperfectly  art  f<Hrth  In  tbe  oomplaint  and  in  tbe  affi- 
davits upon  which  the  order  of  arrest  was  granted,  tbey  however  contained 
sufficient  averments  to  confer  jurisdiction  and  to  oonstltute  a  BulS<dent  cause 
of  action.  In  this  case  the  ^davits  upon  which  the  order  of  arrest  was 
granted  and  the  original  complaint  wholly  fail  to  set  forth  any  eanse  ctf  mo- 
tion whatever  in  favor  of  tbe  plaintiff  against  the  defendant,  and  tbe  eonrt 
was  without  Jurisdiction  when  tbe  order  of  arrest  was  granted.  While  tbe 
eourts  have  been  liberal  In  permitting  amendments  In  order  to  apbold  man- 
dates In  cases  where  the  objection  thanto  was  one  largely  of  form  and  tech- 
nical in  character,  and  not  going  to  the  jurisdiction  of  tbe  court,  tbe  rule 
should  not,  however,  be  extonded  to  cases  where  the  liberty  of  the  citizen 
Is  at  stake,  and  especl^ly  where  the  court  was  without  jurisdiction  when  tbe 
mandate  was-granted.  It  follows  from  these  views  tfiat  the  order  of  arrest 
heretftfore  granted  herein  mast  be  vacated,  with  910  eosta. 


Aaaan  nr  Civil  Aotion*— Oompliikt.  The  eomplsint,  to  support  an  order  of  kf- 
fes^  mast  state  the  ground  of  arrest,  tluugh  it  is  not  tdeatioai  with  the  cbum  of  mo- 
tion. Lenoon  v.  firandt,  4  N.  Y.  Supp.  % ;  Straus  v.  Erets,  6  CItU  Froo.  B.  77, 87  How. 
Pr.  SiTS;  Humphry  v.  Hayes.  M  N.  x.  594.  Id  order  to  justify  an  arrest  tn  an  aotioa 
for  ooDVerslMt,  the  oomplaint  mnst  show  a  oanse  of  aotton,  Independttitty  at  tbe  afl- 
davlt  for  tb«  arrest  Gtss,  eta,  Co.  v.  Hazard,  7  N.  Y.  Sapp.  844.  A  oomplaint  which 
alle^  fraud  as  a  groand  of  arrest  need  not  demand  damages  on  aocoant  of  si»^ 
fraud.  Beef  Co.  v.  Xoeffel,  4  N.  Y.  Supp.  798.  Order  of  arrest  may  be  eranted  be- 
fore complaint  is  filed.    Hall  v.  Conger,  1  Bow.  Pr.  (N.  S.)  88,  T  Civil  Proa  B.  BS. 
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Where  an  ori!!er  of  arrest  If  ashed  on  the  ground  of  frand,  the  complaint  or  the  afB- 
davit  filed  Tvitfa  it  mult  state  the  ttxtB  constitutinff  the  alleged  fraud.  HansoD 
V.  Langan,  9  N.  Y.  Supp.  625,  disapproving  Valentine  v.  Riohardt,  6  N.  M.  Supp.  197. 
A  complaint,  In  an  action  for  the  prloe  of  goods  raid,  which  alleges  that  defendant* 
were  guilty  of  fraud  Id  eoutraotlDg  the  debt,  and  that  they  have  disposed  of  their  prop- 
erty with  intent  to  defraud  their  creditors,  la  sufOolent.  UcBrlde  r.  Langan,  10  N.  x . 
Supp.  55'J. 

 ANENDMsnr.   Where  the  oomplaint  merely  alleges  that  defeudant  was  "guilty 

of  f raud, "  etc..  It  may  be  amended  so  as  to  state  the  facts  constituting  the  aliened 
fraud.  UcBride  t.  Laugan,  supra.  Where  the  complaint  is  amended,  after  pay- 
ment of  the  amount  for  which  tbe  order  of  arrest  was  granted,  so  aa  to  increase  the 
ciaim,  defendant  cannot  be  held  under  the  order  as  to  such  increased  claim.  Law- 
roDoe  V.  Kohlman,  5  Month.  Law  Bui.  41. 

ArriDAviT.  Tbe  complaint  and  affidavit  may  be  considered  together  where  the 
affidavit  alone  is  insufficient  to  warrant  an  order  of  arrest.  Hatch  v.  Kansom,  i 
Month.  Law  BtiL  5.  The  complaint  may  be  Terifled  aa  ap  affidavit,  and  so  regarded 
for  ihe  purpoae  of  prooarlng  an  ordar  ol  amab  Sander*  t.  Hlebert,  40  JH,  Y.  Super. 
Ct  491. 

- —  Vehub.  Omission  of  venue  may  be  cured  amendment  Saril  Payne,  1 H. 
7.  Supp.  IS.   Bee,  also,  4  N.  T.  Supp.  H97. 

 iWroEMATiOH  AKD  Bbubv.  An  affidavit  made  on  information  and  belief  which 

■tataa  tbe  oonclusions  which  affiant  has  formed  from  reading  certain  documents,  con- 
tents of  whlchareootset  oat,  is  insufflclent.  Thompson  v.  Best,  4  IT.  T.  Supp.  239,  re- 
versing S  y.  Y.  Supp.  330;  Jordan  v.  Harrison,  18  Civil  Proc.  B~  445.  An  affidavit 
made  on  Information  and  belief  must  show  why  affiant's  informant  did  not  make  an 
affidavit  Martin  v.  Gross,  4  17.  Y.  Kupp.  337;  Kichters  v.  Llltell,  21  Wkly.  Dig,  183. 
See,  also.  In  re  Vanamee,  8  N.  Y.  Supp.  219;  People  v.  Snaith,  10  N.  Y.  Supp.  589; 
"Whitney  v.  Hoffstadt,  31  Wklv.  Dig.  197;  Baasett  v.  Pitts,  15  Hun,  404;  Brewster  v. 
Salomon,  0  Wkly.  Dig.  185 :  Enapp  v.  Browne.  Id.  570 ;  Rassber  v.  Ashly,  3  Month.  Law 
BuLB8. 

—  AvmniTT  or  Vxon.  The-  affidavit  must  set  out  the  facta  on  whioh  the  con- 
clusions stated  are  founded.  Grimes  v.  Davison,  3  Abb.  N.  C.  457:  Drayfus  v.  Otis, 
54  How.  Pr.  405;  Iron  Co,  v.  Baudman,  2  Wkly,  Dig.  591 ;  Hitchcock  v.  Peterson,  14 
Bun,  880.  A*  to  when  statement  of  evidenttair  facta  mwj  be  dispensed  with,  see  Bt- 
■aa  T.  Htdnaa,  46  How.  Pr.  610w  Where  tba  affidavit  atote*  the  facta  poaMvely,  It  need 
not  Btata  tbe  aonroa  of  affiant**  knowledge,  or  hia  mean*  of  Information,  nerson  T. 
Freeman,  77  N.  Y.  689.  Affidavits  averring  that  defendant  had  admitted  that  ha 
bad  obtained  the  delivery  to  him  by  plaintiff  of  a  bill  of  lading  by  expressly  prom- 
ising to  collect  as  the  agent  of  plalnuff  tbe  money  due  for  the  goods  represented  by 
tbe  bill,  and  par  it  to  plainUff  at  onoe,  and  that  he  had  oolleoted  tbe  money,  and  per- 
sonally upn^nated  it,  are  sufficient  to  justify  an  order  of  arrest.  Hirsh  v>  Van  der 
Perren,  10  H.  x.  Supp.  440.  Where  the  cause  of  action  alleged  is  conspiracy,  it  is  not 
sufficient  to  Ju8ti^r  an  arrest  that  It  appears  from  affidavits  that  one  or  more  of  the 
de/endanta  did  defraud  the  state,  when  it  Is  not  shown  to  be  provable  tbat  they  did  *o 
in  purauaooe  of  a  oonspiraey.  People  v.  Snaith,  Id,  589.  An  allegation  in  the  affidavit 
that  defendant*  nolawfullT,  wrongfully,  and  with  intent  to  defraud  plaintifts,  con- 
verted the  proceeds  of  goods  sold  by  defendant  for  platntilfa  on  oommuslon,  is  not  a 
•tatamant  oC  facta,  but  a  oonelnsion  of  taw.  Rosenberg  t.  Block,  40  S,  Y.  Super.  CL 
4S8.  Wtaer*  an  order  of  arreat  la  granted  wliiurat  a  oomplaint  on  aa  affidavit,  wbloh 
ahows  that  the  action  la  on  a  contract  which  defendant  contracted  fraudulently,  the 
affidavit  must  show  that  plaintiff  has  waived  the  contract  and  proceeds  on  the  fraud 
alone,  nnless  It  contains  an  allegation  that  complaint  avers  that  defendant  wasguillry 
of  fraod  in  oontractlng  the  liability.  Lawrence  v,  Foxwell,  Id.  378.  Where  the  affidavit 
fail*  to  show  that  anything  is  due  to  plaintiff,  the  order  of  arrest  will  be  vacated. 
Uartln  v.  Gross,  4  N.  Y.  Supp.  337,  Whei-e  fraud  is  alleged  as  a  ground  for  an  order 
of  arrest,  the  affidavit  must  show  that  the  injury  was  caused  by  defendant's  fraud, 
and  did  not  resuU  from  plaintiff's  negligence.   Young  v.  Weeks.  7  Daly,  116. 

^— Momr  &B0B1VBD  u  Fiddoiabt  Capauitt.  An  affldavitforanonlerof  arrasCin 
■B  notion  for  money  received  in  a  fiduciary  capacity  must  allege  Bpecifioally  that  the 
money  waa  received  in  a  fiduciary  capacity.  Htllis  v.  Bleckert,6  N.  Y.  Supp.  405;  Bart- 
leU  V,  Bntomia,  Id. 406,  9  N.  Y.  Supp,  2;  Wilbur  v.  Allen,  5  N.  Y.  Supp.  746;  MoffatT. 
FaltOD,9  N,  Y.  Supp.  771;  Harland  v.  Howard,  10  N.  Y.  Bupp.  449.   Where  the  oom- 

Silalnt  OB  which  an  order  of  arrest  Is  granted  alleges  the  delivery  by  plaintiff  to  de- 
eadaak  a  oommlssion  merchant,  of  goods  to  be  sold  for  cash,  and  the  proceeds  to  be 
remitted  to  plaintiff,  and  that  defendant  had  sold  tbe  goods  and  received  the  price,  but 
refniMd  aftor  demand  to  pay  over  the  same,  and  converted  It  to  his  own  use,  the  aver* 
ment  of  eouTersion  is  surplusage,  whioh  may  be  omitted  from  plaintiff's  affidavit :  «id 
a  motion  to  vacate  the  arrest  made  on  counter-affidavits  denying  the  axistenca  oi  the 
fldnciary  relation  should  be  heard  on  the  merits,  as  the  cause  of  action  and  the  right  to 
arrest  are  not  the  same.   Donovan  v.  Cornell,  IS  Duly,  3.19. 

Pabttouub  Actions.  Ab  to  averment  of  affidavit  in  actions  for  mallclonsproe- 
ecntion,  see  Grimes  v.  Davison,  3  Abb.  N.  C.  467.  In  replevin,  see  Muilerv.  Ferrin,  14 
▲bUFr.  ffi.&.)96.  For  false  reproseutaUous,  see  Phelps  T.  MazweU,9  Abb.N.C.40»i 
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S^^rt  T.  B6I•nl1)^^  JA.  198;  Fridiud  t.  Owan,  0  Wldy.  Dig.  MT;  t.  Bfowiw, 

Anwxm  Taxsx  wiTHoirT  tei  E(Ti.ra— CBBmnoAn.    Whare  w  iffldaTit  ukei 
without  the  state  is  not  certified  as  reqalred  by  Laws  N.  T.  ISiS,  o.  IDS,  1 8,  (amended 
iCT  Iaws        a  6S70  the  defect  if  JimMlotloiud,aDdeaiuiotb«  oared 
eMa.  HuiiS  T.I>iiriBee^S0II.7.Biiper.Ct.909. 


Toeairtbatplalntilllfa^loafer"  anda  ■*pinip,"aiid**doii*taoder8taadliti  hut- 
iieu,"uiathii  wifelanotTirtDoiu.  andtothrMMii  to  rain  plaintiff,  is  not  aotbfr 
•bleperae. 

IL  Rtlfl     ftTTTHfTTTT  OW  SPBOIAL  DjIHAQB. 

Id  an  action  for  slander  where  the  words  charged  were  not  aoUonmble  per  96,  the 
arerment  of  ipeclsl  damasre  was  "  that,  reason  of  the  spealdng  and  tttt«rlnff  of 
the  said  words  as  aforesaid  defendant,  divers  perBons  hare  refased  to  associate 
or  transact  business  with  this  plaintiff,  and  this  plalDUfl  was  therefore  deprived  of 
the  benefits  Which  would  aoorne  to  him  from  snoh  aHoolation  and  bostttesa  as  afore- 
said, to  his  damage  in  tho  inmof  CliOOO."  Held,  that  snoh  aTermoitwaa  insoflB- 
dent 

Appeal  from  special  term. 

Action  by  Bichard  Flatow  against  Theodor  Yon  Bremsen  for  slander.  Tba 
amended  complaint  sets  forth  two  oansea  of  action.  The  words  charged  for 
a  first  cause  of  action  are:  "Flatow  [meaning  plaintifl^  Is  a  pimp.  I  dont 
tiiink  much  of  his  [meaning  plaintiff's]  wife.  She  looked  for  a  place  as 
hoasebeepo:  tor  nnmarried  people.  He  [meaning  plaintiff]  d<m't  understand 
Us  [meaning  plalntifTa]  boslness.  I  will  min  him»  [meaning  plaintiff.]  I 
have  a  sttffe  for  yon  In  which  yon  can  go  In  buslnras  and  ruin  him,  [meaning 
plaintiff.]**  There  is  not  any  averment  by  way  of  inducement,  oolloqulnm,  in- 
naendo.  Special  damage  is  alleged,  as  follows:  "  That  1^  reason  of  tlia  speak- 
ing and  uttering  of  the  said  woras  as  aforesaid  by  defendant*  divers  persons 
have  refused  to  associate  or  transact  business  with  this  plaliiUff,  and  this 
plaintiff  was  therefore  derived  of  the  benefits  which  would  accrue  to  him 
from  soch  association  uid  business  as  aforesaid,  to  Ids  damage  In  th«  sum  of 
one  tiiousand  dollars. "  The  words  charged  tor  a  second  cause  of  action  are: 
"That  loafer  Flatow  dont  understand  his  business.  He  oan*t  support  his 
wife.  She  frequently  vidted  me  and  asked  for  fire  doUais.  I  used  his  wife 
and  bad  connection  with  her,  as  she  had  nothing  to  wear.  I  fixed  his  whole 
plaoe,  and  will  ruin  blm  as  soon  as  I  can.  I  have  placed  spies  on  all  street 
comers  to  warn  cnstfHners  not  to  go  into  hfs  place.  I  will  not  rest  untUl  have 
ruined  him  entirdy,  and  will  receive  alarge  amount  of  money  from  him,  so  that 
the  whole  business  will  be  mine.  I  will  throw  htm  on  the  street,  Uie  loacter 
and  pimp."  There  is  likewise  an  absence  of  averment  by  way  of  Inducemmt, 
w^loqnium,  and  Innuendo  In  the  statement  of  this  cause  of  action;  but  there 
is  an  allegation  of  special  damage  in  substantially  the  same  language  as  al- 
leged In  the  first  cause  of  action.  Defendant  demurred  to  the  first  and  8e«- 
ond  alleged  MUses  of  action  stated  In  the  amended  complaint,  and  generally 
to  the  entire  amended  complaint  "for  the  groond  thatiti^pears  upon  the  face 
thereof  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  a^on." 
The  demurrer  was  overruled  at  special  term  by  Oieoebioh.  J.,  who  on 
tember  6, 1890,  filed  the  following  oplDion:  "The  words  spoken  by  the  de- 
fendant not  being  actionable  of  themselves,  the  plaintiff.  In  order  to  main- 
tain the  two  causes  of  action  set  forth  in  the  compliUnt,  served  an  amended 
oinni^nt,  whereby  be  alleges  special  damage  resulting  from  the  otterance 
of  the  words  set  forth  under  each  cause  of  action,  in  woids  Buhstaatially 
as  follows:  '  That,  by  reason  of  the  speaking  and  uttering  at  the  said  words 


Flatow  e.  Von  BRSHSBir. 

(City  Court  a/"  New  Fork,  General  Term,  Ootober  «,  1990.) 
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88  aforesaid  by  the  defendant,  divers  penons  have  refused  to  assoeiate  or 
transact  anj  business  with  this  plaintiff,  and  this  plaintiff  was  thereby  de- 
prived of  the  beneQts  wbicb  would  accrue  to  him  from  such  aBsociatlon  and 
business  as  aforesaid,  to  his  damage  in  the  sum  of  one  thousand  dollars.* 
The  defendant  contends  that  the  amended  complaintt  even  with  the  alle- 
gations of  special  damage  added  to  each  cause  of  action,  does  not  slate  facts 
sutlicient  to  constitute  a  cause  of  action.  As  to  what  constitutes  special 
dainages,  Starkie  mentions  the  \(as  of  a  marriage,  loss  of  hospitable  gratui- 
tous entertainment,  preventing  a  servant  or  bailiff  from  gtitting  a  place,  the 
loss  of  customers  by  a  tradesman;  and  says  that,  in  general,  whenever  a  per- 
son is  prevented  by  the  slander  from  receiving  that  which  would  otherwise 
be  conferred  upon  him»  though  gratuitously,  it  is  sufficient.  Starkie,  Slaod. 
A  L.  195,  202;  Cooke.  Def.  22-24.  In  Olmgted  v.  MUler,  1  Wend.  606,  It 
was  held  that  the  refusal  of  civil  entertainment  at  a  public  house  was  suffi- 
cient special  damage.  So,  in  Williams  t.  HUl,  19  Wend.  305,  was  the  fact 
that  the  plaintiff  was  turned  away  from  tlie  house  of  her  uncle,  and  charged 
not  to  return  until  she  had  cleared  up  her  character.  So,  in  Seach  v.  Ran- 
ney,  2  Hill,  S09,  vas  the  circumstance  that  persons,  who  had  been  in  the 
habit  of  doing  so,  refused  longer  to  provide  fuel,  clothing,  etc.  2  Starkie, 
£v.  872,  873.  These  instances  are  sufficient  to  illustrate  the  kind  of  spe- 
cial damage  that  must  result  from  defamatory  words,  not  otherwise  action- 
able, to  make  them  so.  They  are  damages  produced  by.  or  through,  impair^ 
ing  the  reputation.  TeTwilliger  v.  Wandg,  17  N.  Y.  54,  59,  60.  Substan- 
tially the  same  principle  here  Involved  was  presented  in  Hewit  v.  Mason, 
24  How,  Pr.  866,  368,  wherein  the  complaint  stated  that,  by  reason  of  the 
speaking  of  the  words,  the  plaintiff  was  injured  in  his  good  name  and  busi- 
ness, and  excluded  from  the  society  of  his  friends  and  neighbors,  to  his  dam- 
age of  $2,000;  and  it  was  held  that  the  injury  to  his  business  and  exclusion 
from  society  are  damages  of  a  special  character;  that  perhaps  the  plaintiff 
should  have  been  more  specific,  certainly  he  should  as  to  the  charge  in  re- 
gard to  the  injury  to  bis  business;  but  that  this  objection  could  not  be  raised 
on  demurrer,  and  that  the  remedy  of  the  defendant  was  by  motion  under  the 
Code  to  make  the  complaint  more  definite  and  certain.  In  the  light  of  these 
rules,  and  the  rule  by  which,  under  the  Code,  the  sufficiency  of  a  complaint 
fs  to  be  determined,  and  well  stated  by  Andrews,  J.,  in  Marie  v.  Garrisont 
83  Y.  14,  23.  as  follows:  '  A  demurrer  to  a  complaint  for  insufficiency 
can  only  be  sustained  when  it  appears  that,  admitting  all  the  facts  alleged, 
it  presents  no  cause  of  action  whatever.  It  is  not  sufficient  that  the  facts 
are  only  argumentatively  averred.  The  complaint  on  demurrer  Iti  deemed  to 
allege  what  can  be  Implied  from  the  allegations  therein,  by  reasonable  and 
fair  intendment,  and  facts  Impliedly  averred  are  traversable  in  the  same  man- 
ner as  though  directly  averred,' — there  can  be  no  other  conclusion  arrived 
at  than  that  the  complaint,  while  it  should  be  more  speciflc,  nevertheless  sets 
forth  two  sufficient  causes  of  action.  Judgment  must  be  ordered  for  the 
plaintiff  on  the  demurrer,  with  costs,  with  leave  to  the  defendant  to  serve  aa 
answer  within  five  days,  upon  payment  of  the  costs,  overruling  the  dem  urrer. " 
Defendant  appeals.  For  decision  on  motion  to  Tacate  order  of  arrest,  see 
anto,  677. 

A^aed  before  MoAdau,  0.  J.,  and  Ehbuch  and  Yah  Wyck,  JJ. 

Foster  A  Stephens,  {George  R^.^SCepAeru,  of  counsel,]  for  appellant. 

The  words  set  out  in  the  complaint  are  not  actionable  per  m.  Kinneyy. 
Nash,  3  N.  Y.  177;  Carroll  v.  White,  33  Barb.  615;  Ramsear  t.  Gerry,  1  N. 
Y.  Supp.  635;  Basaell  v.  Blmore»  48  IT.  Y.  561;  Beach  v.  Ranneyt  2  Hill, 
809;  Geisler  t.  Broum,  6  Neb.  254;  WtUiams  t.  Bilh  19  Wend.  305;  Ssuiii 
T.  Mason,  24  How.  Pr.  366;  Butteneorth  t.  O'Brien,  Id.  438;  Bimmons  t. 
Bldridge,  29  How.  Pr.  309. 

Horn  lA  Hummelt  for  respondents. 
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Fjer  Oubiah.  The  words  ut  oat  in  tbe  eoroplaint  an  not  actionable  ptr 
n,  and  the  action  Is  maintainable  only  on  ttie  theoiy  of  epeclal  damt^cee,  and 
these  ai8  not  alleged  acoordlng  to  legal  reqatrements.  See  casn  stated  In 
appellAnt's  brief.  It  fi^ows  that  the  Jadgraent  entered  hereta  must  be  re- 
versed, and  tnterlocotory  jadgment  orderra  In  fsvor  of  the  defendant  on  the 
demurrer,  with  costs,  on  payment  of  which*  within  six  days,  the  plaintiflis  may 
amend  by  pleading  special  damages  according  to  the  rules  of  pleading. 


Obzkmxll  «i  aL  v.  Sbmsmmjs, 
(Citu  Court  (tf  ^«u'  Fork,  8p&iAal  Term.  Septembsr  4^  tlBO.) 

1.  JtXKKmoV — BUFFUnSTAItT  pROOSXDIVOB—AmDATIT. 

An  KfDdaTlt  for  the  exunln&tioa  d  » third  perBon  In  snpplemantarf  pmoeadlngi 
It  ■nOcirat  under  Code  CItU  Proa  N.  T.  Iflul,  wUeh  prorldes  for«i«i«iamiii»- 

tlon  "upon  proof  bj  ilfldavlt  or  otlier  competent  written  eridenoe  •  *  •  Uut 
unj  person  or  corporHtlon  "  hu  posseMlon  of  an^  property  of  the  Jadgment  debtor, 
or  ta  indebted  to  aim,  thongh  raoh  alDdaTit  is  nu»  cm  Inf (HnnntlMi  and  belief, 
a.  8uf>— Corte. 

The  oott«  of  rapplementarr  proceedinga  inaUtuted  tor  the  purpoae  of  examining 
a  third  perun,  aa  provided  by  Code  Cml  Froc  N.  Y.  S  9^1,  ms7  be  awsrd^ 
against  the  Jadgment  debtor,  eeotion  2455  prorldlog  that  the  oosta  in  sncb  case* 
may  be  allowed  against  "the  jadgment  debtor,  or  other  persoa  agidnai  whom  tbe 
apeoial  prooeeding  is  Inatitatao.  ** 

Action  by  Irving  Grlnnell  and  others  against  Roger  H.  Sherman.  JPlain- 
tiffs,  having  recovered  Judgment  against  defendant,  Instituted  supplement- 
ary proceedings.  Defendant  now  moves  to  vacate  an  order  for  the  examina- 
tion of  one  Stewart  L.  Woodford,  and  also  an  order  appointing  a  receiver  of 
defendant's  property.  Code  Civil  Froc.  "N.  Y.  g  2441.  provides  that  "npon 
proof  by  affidavit  or  other  competent  written  evidence  •  •  *  that  any 
person  or  oorporatlon  has  personal  property  of  the  Judgment  debtor,  exceed- 
ing ten  dollars  in  value,  or  is  indebted  to  bim  In  a  sum  exceeding  tan  doUan* 
the  Judgment  creditor  is  entitled  to  an  order  requiring  that  person  or  corpo- 
ration to  attend  and  be  examined,  concerning  tbe  debt  or  other  property,  st 
a  time  and  place  sp^cifled  in  the  order."  Section  2455  provides  wat  costs  Is 
such  eases  maybe  awarded  against  "tbe  Judgment  debtor, or oUier penon 
against  whom  tbe  special  proceeding  is  Institutod." 

SvarU,  Choate  &  Beaman,  {Henry  W.  Sardm,  <tf  oouDseU)  for  p'P'nH^ft 
Joseph  A,  TJiompaon,  for  defendant. 

QiEGERiCB,  J.  It  appears  from  the  order  appointing  a  receiver  herein,  as 
resettled,  that  the  Judgment  debtor  appeared  in  person  before  Ur.  Justice 
Tan  Wtcs,  who  made  tbe  order  in  question,  and  objected  to  motion  for  the 
appointment  of  a  receiver,  on  tbe  grounds  "that  tbe  affidavit  of  Mr.  Cleve- 
land, on  which  the  tbird-person  order  against  Mr.  Woodford  Is  based,  li 
upon  information  and  belief,  without  stating  any  sources  or  grounds  there, 
for;  that  the  Code  requires  proof,  (section  2441;\  that  the  affidavit  Is  not  evi- 
dence or  proof  of  anything;*'  and  said  Judgment  debtor  was  heard  in  opposi- 
tion to  the  motion  in  question,  and  who  filed  his  affidavit,  veriOed  August  1, 
1890,  in  opposition  thereto.  Tbe  Judgment  debtor  now  moves  the  court  at 
special  term,  under  section  24ii3  of  the  Code  of  Civil  Procedure,  to  vacate  the 
said  order  made  by  Mr.  Justice  Van  Wyok  appointing  a  receiver,  and  to  va- 
oate  tbe  order  upon  which  the  proceeding  was  begun,  for  certain  alleged 
irregularities  and  defects  of  jurisdiction  in  tbe  affidavit  upon  which  the  same 
was  made;  also,  In  tbe  alternative,  that  said  order  of  Mr.  Justice  Van  Wtcx 
be  modified  by  striliing  out  the  provisions  for  the  payment  of  coats,  and  tbe 
motion  for  an  assignment  by  the  Judgment  debtor  to  the  receiver,  whioh  will 
be  considered  in  the  order  in  which  they  were  raised. 

It  is  urged  by  tbe  Judgment  debtor  that  the  affida?it  upon  which  tbe  order 
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for  ttia  «xiimliutton  of  Ur.  Woodford  vu  granted  li  fataOy  AeteeUvo*  bo* 
eaoBe  "it  was  mado  upon  Infonnatlon  and  belief  Toy  the  attoro^  for  said 
Judgment  creditors,  without  any  statement  of  the  sources  of  such  Informsr 
tion,  or  the  grounds  of  such  belief;  and  that  no  proof  by  affidavit  or  other 
competent  written  evidence  appears  to  have  been  made  for  the  granting  of 
said  order;  also,  for  the  reason  that  It  does  not  appear  from  any  suoh  evi- 
dence, that  the  judgment  upon  whiidi  the  same  purports  to  be  based  was 
docketed,  or  that  a  transcript  thereof  was  filed  In  the  county  clerk's  oBlce  of 
any  count;  In  this  state  prior  to  the  issne  of  any  execution  thereupon;  also 
that  it  does  not  appear  thiit  said  order  required  the  examination  of  said  Stew* 
art  L.  Woodford  in  the  county  In  which  the  judgment  debtor  resided  at  the 
time  said  order  was  made,  or  wherein  he  then  hiid  an  office  for  the  regular 
transaction  of  business  In  person;  also  that  It  did  not  then  appear  to  said 

instice.  by  affidavit  or  other  competent  written  evidence,  that  an  execution 
lad  theretofore  been  issued  upon  said  judgment  to  the  county  where  said 
judgment  debtor  resided,  or  where  he  theu  bad  a  place  for  the  regular  trans- 
action of  business  in  person."  Substantially  the  same  objections  were  pre- 
sented to  Mr.  Justice  Van  Wtok,  who  overruled  the  same,  and  I  see  no 
reason  why  his  ruling  should  be  disturbed.  The  ffravamen  of  the  objection 
is  that  the  affidavit  was  made  upon  information  and  belief,  as  will  be  per* 
ceived  upon  perusal  thereof,  and  which  sets  forth  all  the  facts  required  by 
section  2441.  Oode  Ofvil  Proc.  The  precise  question  involved  in  this  branch 
of  the  motion  was  passed  upon  by  my  lamented  predecessor,  Mr.  Justice 
Nhhbbas.  in  Teft  V.  Sp$tetn,  7  N.  T.  Supp.  B97.  who  held,  citing  MUltr  v. 
Adanu,  52  K.  T.  409,  that  an  affidavit  on  Information  and  bdlef  merely  was 
sufficient,  and  I  regard  these  authorities  as  controlling. 

The  judgment  debtor  also  contends  that  the  provisions  for  the  payment  of 
•SO  coets,  by  the  said  judgment  debtor,  should  be  stricken  out  from  the  said 
order  of  Mr.  Justice  Van  Wtqe,  "on  the  ground  that  said  proceeding  was 
Instttotad  against  a  third  person,  and  that  such  person,  if  any  one,  should 
pay  the  costs  of  such  prooeedings  to  the  judgment  oreditors. "  There  is  no 
merit  In  the  contention,  and  the  costs  were  properly  aUowed  under  seeUon 
2455  of  the  Code. 

The  judgment  herein  has  been  affirmed  by  the  general  term  of  the  court 
ot  common  pleas,  and,  until  it  is  reversed  or  set  aside  by  a  court  of  compe- 
tent jurisdiction,  it  is  binding  upon  the  parties  thereto,  and  it  would  be  idle 
to  pass  upon  the  question  presented  by.  the  judgnrat  debtor  la  his  taitC 
whether  this  court  has  poww  to  grant  judgment  awarding  moneys  of  the 
United  Mates  by  "estc^pel"  or  otherwise. 

That  branch  of  the  motion  to  strike  out,  from  the  order  appointing  the  re- 
«elv«r.  the  provision  requiring  said  judgment  debtor  to  execute  an  assign- 
ment to  said  receiver,  has  been  obviated  by  the  said  order  as  resettled,  which 
entirely  omits  therefrom  all  r^erenoe  to  the  matters  objected  to.  For  the 
MMOUi  aboTo  statsd,  the  motion  most  be  denied,  wltb  9i0  costs. 


(CUu  Court  tif  New  Foriic,  Special  Term.  Septembw  94,  UOO.) 

Vbusts— Chasitasui  Finn>— Riohts  ov  Obbditobs. 

The  members  of  a  society  to  which  defendant  belonged  gvn  a  eonoert  for  Ua 
benefit  Oat  of  the  fund  tttua  raised  they  directed  $80  a  week  to  be  paid  to  d^end- 
aat  to  reliSTe  hi»  neoewiltleB.  Held,  that  the  fond  was  In  the  aatnre  of  a  charity 
which  could  oot  he  assigned  by  defendast  or  reached  by  his  Judgment  creditors  la 
aupplementary  prooeedmgs. 

Action  by  Emily  L.  Wilder  against  Marvin  B.  C3ark.  FhitntifC,  as  a  judg- 
ment creditor  of  defendant,  and  as  assignee  of  a  cntain  fund  raised  for  the 
relief  ot  defendant  by  his  friends,  seeks  to  subject  the  fund  to  her  judgment. 
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The  fund  Inqaestion  was  the  proceeds  of  a  concert  given  by  certain  memben 
ot  the  New  York  Press  Club,  of  which  defendant,  who  had  berame  blind»  was 
a  member. 

Wilder  d  XpncA,  for  motion.   Jerome  A  JTown,  oppoeed. 

McAdax,  C.  J.  The  fund  never  belonged  to  Mr.  Clark.  It  wai  ereated 
by  the  energy  of  certain  officials  of  the  Freaa  dab  for  his  rdlef  and  boneflt  as 
a  fellow-member.  It  Is  in  the  nature  of  a  charity,  and  the  creators  of  it  have 
the  right  to  impress  upon  Its  disposition  any  reaaonable  safeguard  not  inocm- 
slstent  with  its  object.  These  offlciab  have  decided  that  |^  per  week  Is  a 
reasonable  allowance  for  the  purpose  of  nlievlng  Clark's  necessitleB.  The 
amount  so  Qxed  seems  fair  under  the  circnmstances.  The  fund  so  created 
cannot  be  assigned  nor  reached  by  Jndgraent  creditors.  It  was  not  created  as 
a  snbject  of  barter,  nor  as  a  fund  for  creditors.  Uotion  to  compel  payment 
over  of  fund  to  judgment  creditors  or  assignee  denied.   No  ooste. 


Tbbbetts  et  al.v.  Levt. 
(Oitu  Court  ttf  ITew  Ybrft,  Omeral  Term.  Oeoember  1,  IflOOii) 

L  ChTABAItTT— FAltOI.  AUTHORITT. 

Parol  aothority  to  exaoute  «  gaaraaty  it  snflloleii^  and  It       be  proTaS  1^  enl 

te«UmoD7. 
9>  SucB — Etidbhob. 

Id  an  action  for  goods  delivered,  on  a  suaraDtiy  of  Daymeat  exeoated  by  defend- 
ant's wife  in  his  name,  it  appeared  that  aefeodaat  tola  plalntUF  that  his  wife  wotild 
have  charge  of  his  bnsinesa ;  that  they  could  do  business  with  her  as  they  had  with 
him,  and  let  her  hare  whatever  she  wanted;  that  on  pnrneot  of  the  goods  bsiog 
demtanded  he  said  be  would  the  bill,  U  his  wife  had  guarantied  the  pwaMB^ 
and  was  allowed  to  take  the  guaranty  to  show  to  his  wife,  whioh  he  retomed  with- 
out denying  or  admitting  his  liability;  and  that  he  subsequently  offered  to  i»y  one- 
half  ot  the  claim,  ffelo,  that  it  was  error  to  dismiss  the  compl^t,  on  the  ground 
that  no  authority  to  bind  defendant  was  shown;  and  that  apart  frran  the  oaestic 
of  original  aathori^tlierowasaQlDdanteTidsaoaof  ratifloation  to  gotodMjBiy. 

Appeal  from  trial  term. 

Action  by  William  C.  Tebbetts  and  others  against  Morris  Levy.  Goods  to 
the  amount  of  S379  were  delivered  to  H.  Wolf  Ss  Son,  on  a  guaranty  ot  pay- 
ment, executed  in  the  name  of  the  defendant  as  guarantor.  The  guaranty  so 
executed  was  signed  by  the  wife  of- the  defendant.  The  trial  judge  dlamissed 
the  oomplaint  on  the  ground  that  no  authority  to  bind  the  defendant  was 
shown.   From  the  judgment  entered  on  this  dismissal,  the  plaintiffs  appeal. 

Argued  before  MoAcah,  C.  J.,  and  Ehblioh  and  Fitzsimons,  JJ. 

Stiehneiff  Spenao"  (ft  Ordtoay,  for  appellants.  Jaoob  JfooAeffa,  fiir  nqpMiil- 
ent. 

Per  Curiam.  On  appeal  from  this  judgment  dismissing  their  complaiat» 
the  plaintiffs  are  entitled  to  have  ali  their  evidence  taken  as  true,  and  to  be 
given  the  benefit  of  the  most  favorable  inferences  deducible  therefrcHH.  WeQ 
V.  Railroad  Co.,  119  N.  Y.  152,  23  N.  E.  Bep.  487.  Although  the  stat- 
ute requires  the  guaranty  to  be  in  wrSthig,  it  was  not  necessary  that  Mis. 
Levy's  authority  to  execute  it,  as  defendHnt's  agent,  should  also  be  in  writing. 
Parol  authority  is  sufflcient.  and  It  may  be  proved  by  oral  testimony.  WorraU 
V.  Munn,  5  N.  T.  229;  Dykera  v.  Towtuend,  24  N.  T  57;  Bank  ▼.  Bal- 
lou,  49  N.  Y.  155.  The  defendant  told  the  plalntifrB  that  his  wife  would 
have  charge  of  his  business;  that  they  could  do  business  with  her  as  they 
bad  with  bim;  and  that  they  could  let  her  have  whatever  she  wanted,  and 
it  would  be  all  right.  On  the  defendant's  return  from  Europe,  plaintifra  de- 
manded  payment  from  him,  and  he  said  if  his  wife  would  tell  him  that  she 
had  g'laiantied  the  purchase  he  would  pay  the  bill.   He  asked  for.  and  was  al- 
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lowed  to  take,  tlw  gnaranty  to  show  to  hia  wife*  presanuiblr  to  ask  hex  whether 
she  did  make  it.  and  In  a  few  days  returned  it  with  a  letter,  neither  denying 
nor  admitting  his  liability.  Tbedefendant  offered  to  pay  half  of  the  claim  be- 
fore  auit  brought.  Taking  thia  eTldence  ua  true,  as  we  must  on  this  appeal. 
It  is  clear  that  the  jury  would  have  been  wan-anted  In  drawing  the  Inference 
that  Mrs.  Levy  had  authority  from  the  defendant  to  sign  his  name  to  the  gnar- 
anty. It  is  impossible  to  lay  down  any  Inflexible  role  by  which  it  can  be  de- 
termined what  evidence  sliall  be  sufficient  to  establish  an  agency  in  any  given 
case;  but  it  may  be  said,  in  general  terms,  that  wliatever  evidence  bas  the 
tendency  to  prove  the  agency  is  admissible,  even  though  not  full  and  satisfac- 
tory, as  it  is  the  province  of  the  jury  to  pass  upon  it.  SioJ^fbrdy.  Menier, 
86  Hun,  446 ;  Manufaoturing  Co.  t.  Bums,  15  N.  T.  St  Rep.  570 :  LeslU  r . 
Jmntranee  Co.^  63  N.  Y.  27;  and  see  Railroad  Co.  v.  ffanlein,  52  Ala.  606; 
Morrison  v.  Whiteside,  17  Md.  452.  Apart  from  the  question  of  original 
authority,  there  was  sufficient  evidence  of  ratification  to  go  to  the  Jury.  1 
Lawson,  lilghta.  Rem.  &  Pr.  8  41;  Harrod  v.  McDanUsls,  126  Mass.  415; 
Caimes  v.  Bleecker,  12  Johns.  300;  Jervia  v.  ffopt,  2  Hun,  637;  Johnson  v. 
Jones,  4  Barb.  369;  Stilwell  v.  Insurance  Co.,  72  N.  Y.  892.  The  case  ought 
to  have  gone  to  the  jury.  It  was  error  to  dismiss  the  complaint,  and  the  judg- 
ment entered  on  such  dismissal  must  be  reversedi  and  a  new  trial  ordered* 
withcoBts  to  the  appellant  to  abide  the  event. 


GiBBKBH  e.8inTH. 

(Otty  court  efKmo  YorH,  Chtural  Storm.  Deoemberl,  1800l) 

AmeMMnn  or  LsAra— LiABnuirr  or  "Lamm. 

A  leuee  ooDtloues  liable  apoa  the  eKpreis  oovenanta  In  the  laaa^  though  be  has 
Mfligned  the  term,  and  the  assignee  Is  uabla  by  leaaon  of  Oie  pilvi^  of  eetata,  and 

has  paid  rent  to  the  Landlord. 

Appeal  from  trial  term. 

Action  by  Oordt  Gerken  against  Michael  J.  Smith.  There  was  a  Terdiotfor 
plaintitr.    From  the  judgment  entered  thereon  defendant  appeala. 
Argued  before MoAx>ah,  0.  J.,  and  Ehruoh,  J. 

Doherty,  Dumin  d  Hendrtoks,  for  appellant.  James  P.  Nieman,  for  re- 
spondent. 

Feb  Oubxah .  The  action  is  upon  a  written  leue  for  the  term  of  Are  yeara 
and  one  month,  from  April  1,  18li9.  It  oontaina  a  provision  that  the  lessee 
will  not  assign  the  lease  without  the  written  consent  of  the  landlord  first  had 
and  obtained.  Home  time  In  1889,  the  defendant,  who  was  the  tenant,  trans- 
ferred the  lease  to  one  McEnty,  who  entered  into  posaession.  There  is  evi- 
dence t^at  the  landlord  orally  assented  to  the  transfer,  but,  as  he  ooUected 
rent  from  the  tenant  with  knowledge  of  the  transfer,  we  regard  the  provision 
against  assigning  the  term  as  of  little  or  no  consequence.  The  defense,  sur- 
render, Is  claimed  to  be  made  out  by  the  facts  statol.  The  law  which  we  r^ 
gard  aa  settled  is  that  the  lessee  continues  liable  upon  the  express  covenants 
in  the  lease  by  virtue  of  the  privity  of  contract  notwithstanding  any  as- 
signment be  may  make,  and  notwitlistandlog  the  fact  that  the  assignee  may 
btfcome  liable  by  reason  of  the  privity  of  estate.  While  the  tenant  may  as- 
sign his  term,  and  the  landlord,  with  knowledge  of  the  transfer,  accept  rent 
from  the  tenant,  the  liability  of  the  tenant  on  his  covenant  to  pay  rent  is  in 
no  manner  dischfirKed.  li  is  clear,  therefore,  that  the  tacts  proved  constitute 
no  defense,  and  that  the  verdict  directed  by  the  trial  judge  in  tevor  of  the 
plaintiff  was  properly  directed,  and  the  judgment  eoterad  tbareoD  But  be 
artirmed.  with  costs. 
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UoOlsllak  «.  WrATT. 

(City  Court  of  Kew  KorJc,  Oenarat  Tank  Deoanliarl,  18B0;) 

CcnmRaioN— Etidbvob. 

PlalDtlft'a  goods,  In  poesessloa  of  a  railroad  company,  were  placed  on  ttorwe 
with  defendant,  tna  oompany'a  storekeeper.  After  the  sale  of^ the  goods  by  t&e 
companr  as  anoLalmed  baggake.  plaintiff  tendered  the  freight  ohargea  to  d^end- 
ant,  and  demanded  a  return  of  the  goods,  and,  the  demand  not  being  oomplied  with, 
brought  trover  for  their  conversion.  Held,  Uiat  there  had  been  no  oonrersion  by 
defendant,  and  that  It  waa  error  not  to  ponnlt  bim  to  prove  the  Mia  of  the  goods  by 
the  o<»npaBy. 

Appeal  from  trial  term. 

The  action  is  in  trover  for  the  conversion  of  two  cases  of  goods  shipped  by 
the  plaintiff  Ht  Tittisville>  Fa.,  on  the  Xew  York,  Lake  Erie  &  Weatem  Rail- 
road, In  May,  1884.  The  theory  of  the  plaintiff  is  that  after  the  goods  ar- 
rived at  New  York  they  were  placed  on  storage  with  the  defendant;  that  be 
refused  to  give  then  np  on  tender  of  the  proper  charges.  Hence  the  conver- 
sion. The  evidence  proved  that  the  defendant  wns  a  mere  employe  of  the 
railroad  company,  to-wit,  its  store-keeper.  That  on  May  15.  1884,  the  goods 
arrived  in  Kew  York,  and  the  defendant  notified  the  plaintift  of  their  arrival. 
About  August  1,  1884,  the  plaintiff  called  for  his  goods,  and  the  defendant, 
at  his  request,  figured  up  the  freight  charges.  Plaintiff  satd:  "Shall  I  pay 
them?"  Defendant  said:  "Are  you  going  to  take  the  goods  outV  Plain- 
tiff said.  "No."  Defendant  testifies  that  be  said  to  plaintiff:  "You  need 
not  pay  till  you  lake  them  out.  The  company  will  keep  your  goods  for  twelve 
months."  The  plaintiff  testifies  substantially  to  the  same  facta,  except  that 
no  time  for  keeping  the  goods  was  specified.  The  defendant  offered  to  prove 
that  the  goods  were  sold  at  auction  by  the  railroad  company  as  unclaimed 
baggage.  May  27, 1885,  pursnant  to  the  statute.  2  Her.  St.  (7th  Ed.)  p.  1586. 
§  10;  Id.  p.  1589.  %  S;  3  Bev.  St.  (7th  Ed.)  pp.  2260.  2262.  The  evidence 
was  excluded  under  exception.  The  defendant  proved  that  the  only  pt^ses- 
sion  he  had  of  the  property  was  as  employe  of  the  railroad  company.  He  ad- 
mitted the  tender  made,  and  its  sufficiency,  and  placed  tiis  refusal  to  driver 
the  property  on  the  tacts  stated.  The  tender  and  refusal  were  after  the  al- 
leged Mle.  The  question  presented  is  whether  these  facts  ratabUsfa  any 
breach  of  duty  on  the  part  of  the  defendant  that  makes  him  Uabla  lor  the 
value  of  the  property  claimed. 

Argued  before  MgAdam.  G.  J.,  and  Fxtzbimohs.  J. 

A.  Buchanan  and  CharU§  SUtU,  tm  appellant.  MtOariht/f  Lammm 
A  Bueklejf,  for  respondent. 

MoAdajc,  C.  J.  The  defendant  was  not  guilty  of  breach  of  dn^,  and 
there  waa  no  conversion  of  the  property  by  him.  The  freight  charges  were 
not  ^iidt  and  the  property  never  left  the  control  of  the  railroad  company  un- 
til after  the  sale  by  it,  hereafter  referred  to.  The  defendant  never  had  pos- 
aession  of  the  property  except  in  a  qualified  sense, — as  an  employe  of  tbe 
raihroad  company.  Babject'to  its  control  and  direction.  He  offered  to  prove 
that  his  emidiDyer  sold  tbe  property  before  any  demand  was  made  upon  him 
fbr  it.  Thia  testimony  ought  to  have  been  received,  as  it  tended  to  show  that 
compliance  with  the  demand  on  hJa  part  waa  impossible.  Befuaal  to  deliver 
on  demand  Is  not  In  itself  conversion,  only  evidence  of  it.  and  a  defendant  is 
always  at  liberty  to  show  lawful  reasons  for  not  complying  with  a  demand 
made,  sncb  aa  inability  to  comply,  arising  from  no  fault  of  his.  In  order  that 
a  refusal  may  constitute  a  conversion,  tbe  demand  must  be  made  under  such 
circunistances.  (oidinarMy  in  the  presence  of  the  goods)  that  it  the  defendant 
were  willing  to  do  so  he  would  be  able  to  deliver  over  the  gooda.  Wilde, 
C.  J.,  in  Towne  v.  Lnotg,  7  C.  B.  611.  says:  "Authorities  are  nut  wanting 
to  show  that  a  party  is  not  guilty  of  conversion  beoauae  he  does  not  restore 
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the  chattel,  when  It  Is  not  at  the  moment  in  his  poBsession,  and  nnder  his  im- 
mediate control."   In  Canot  v.  Hughts,  2  Birig.  N.  C.  448.  some  wine  war* 
rants,  demanded  of  an  administrator,  were  in  the  hands  of  the  attorney  of 
her  deceased  husband,  and  it  was  held  not  to  be  a  refusal  to  refer  the  plaintiff 
to  him.   If  the  defendant  has  not  the  possession  or  control  of  the  (roods,  a 
failure  to  comply  with  a  demand  Is  not  a  conversion.   Andretm  t.  Shaltueh, 
'32  Barb.  896;  Tale  v.  Saundtn-s,  16  Vt.  243;  Hobinson  v.  Burleigh,  b  K.  H. 
225:  milett  t.  RoberU,  57  N.  Y.  28.    In  the  case  last  cited,  Baul,  C,  said 
of  goods  demanded  at  a  diitanctt:  "Where  words  are  relied  apon  to  prove  a 
conversion  they  must  be  uttered  under  such  circumstances  in  proximity  to 
the  property  as  to  show  a  defiance  of  the  owner's  right,  a  determination  to 
exercise  dominion  and  control  of  the  property,  and  to  exclude  the  owner  from 
the  exercise  of  his  rights."   See,  also,  Blakey  v.  Dougleu,  6  Atl.  Rep.  398; 
Bu£ington  v.  Clarke,  8  Atl.  Rep.  247;  AhingUm  v.  Lipaoomh,  1  Q.  B,  776; 
nwshiDorth  V.  Taylor,  3  Q.  B.  699;  Skearin  v.  Riffffsbee,  97  N.  C.  216. 1  S.  E. 
Rep,  770.    There  was  no  proof  that  defendant  kept  a  warehouse,  or  had  any 
interest  in  the  bnllding  where  the  goods  were  stored,  or  that  his  alleged  pos- 
session was  different  from  that  described  by  him,  to-wit,  as  a  mere  employe 
of  the  company.   The  proceedings  under  the  statute,  whether  oondacted 
properly  or  not,  were  material  to  show  tliat  by  the  acts  of  the  company  the 
property  was  placed  beyond  the  control  of  the  defendant — without  his 
agency — before  demand  was  made  on  him  for  the  property.   If  It  had  been 
proved  that  the  actual  possession  of  the  property  had  passed  from  the  railroad 
company  to  the  defendant,  as  a  warehouseman,  prior  to  the  sale,  the  defend- 
ant might  have  become  liable;  but  uo  responsibility  attaches  to  the  defendant 
for  his  acts  performed  within  the  scope  olT his  dnties  as  a  servant  of  the  com- 
pany.  In  Alexander  v.  SoutTiey,  5  Barn.  &  Aid.  247,  It  appeared  that  goods, 
the  property  of  the  plaintiff,  had  been,  by  servants  of  an  Insurance  company, 
carried  to  a  warehouse,  of  which  the  defendant,  a  servant  of  the  company, 
kept  the  key.  and  the  defendant,  on  being  applied  to  by  the  plaintiff  to  de- 
liver them  up,  refused  to  do  so  without  an  order  from  the  company,  and  it 
was  held  that  this  was  not  such  a  refusal  as  amounted  to  a  conversion  of 
the  goods  by  the  defendant.   Holrotd,  J.,  said:  "In  point  of  law,  the 
goods  were  only  in  the  custody  of  the  defendant,  and  in  the  possession  of  his 
employer,  the  insurance  company.   If  we  were  to  bold  this  refusal  to  be  a 
conversion,  it  would  go  this  length:   That  If  a  person  were  to  call  at  a  gen- 
tleman's house,  and  to  ask  his  servant  to  deliver  goods  to  him,  and  the  serv- 
ant were  to  refuse  to  do  so  unless  a  previous  application  was  made  to  bis 
master,  it  would  amount  to  a  conversion  by  the  servant."   In  that  case  a 
[udgment  for  the  defendant  was  affirmed,   la  McDougall  v.  Travie,  24  Hun, 
590,  it  was  held  that  an  action  of  replevin  cannot  be  maintained  against  a 
freight  agent  of  a  railroad  company  for  a  refusal  to  deliver  freight  to  the  con- 
lignee  until  certain  charges  thereon  have  been  paid,  where  he  makes  no  claim 
o,  and  has  no  possession  or  control  of,  the  property,  except  as  the  agent  ox 
lervanfc  of  the  company.   This,  upon  the  theory  that  the  servant  had  no  sneh 
>osse8ston  as  gave  him  the  dominion  of  the  prope/ty,  and  that  Its  control  was 
n  the  corporation  be  represented.   That  what  he  did  was  in  law  the  act  of 
be  principal  because  exercised  within  the  legitimate  scope  of  his  agency,  and 
mrsuant  to  its  terms.   In  Chambers  v.  Lewie,  16  Abb.  Pr.  444,  the  court  of 
ippeals  held  that  "the  possession  of  the  agent  of  the  defendant  was  his  pos- 
ession;  and  the  conversion  was  equally  as  effective  by  his  refusal  to  permit 
lis  agent  to  deliver  the  goods  as  if  they  had  been  In  his  actual  possession,  and 
le  bad  refused  to  deliver  them  himself."   mils,  upon  the  familiar  doctrine 
hat  the  possession  of  the  agent  must  be  regarded  as  the  possession  of  the 
irincipal.   We  do  not  Intend  to  bold  that  an  agent  or  employe  may  In  no  case 
oake  himself  liable  for  an  unquaMQed  refusal  to  give  np  property  under  bis 
ontrol.   Cases  of  this  character  vary  so,  that  each  must  stand  on  Its  own 
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pecuMar  merits,  it  being  impoMlble  to  lay  down  a  rale  compreliensive  enoagh 
to  cover  all.  For  the  error  in  refusing  to  permit  the  defendant  to  prove  the 
sale  by  his  employer,  the  railroad  company,  and  his  consequent  inability  to 
comply  with  the  demand  when  made,  and  upon  the  farther  ground  that  the 
defendant,  npon  the  evidence,  was  not  guilty  of  oonveralon  mrbreacb  of  duty, 
the  jud^pnent  must  be  rereraed,  and  a  new  trial  ordered*  with  coata  to  the 
I4»pdlant  to  abide  the  event* 


(Aipertor  Court  of  Bvffalo,  Qmeral  Term.  ITovemlwr  8;  1800.) 

1.  Fmuqbnob— DAireBBOua  Pbbhisbs. 

Plaintiff,  having  gone,  in  the  course  of  bis  business,  to  defendant's  factory,  to  find 
an  employe  of  defendant  who  usually  attended  to  uie  bosineu,  want,  ttunoueh  t 
psMHgg-way  not  generally  used  for  that  purpose,  into  a  portion  of  the  faotory  from 
which  all  persons  bat  defendant's  employee  were  excluded,  and  while  gmug  to- 
wards the  stairs  to  whioh  he  had  been  directed  by  S.,  an  employe  of  defendant,  tbe 
plaoe  being  dark,  fell  into  an  elevator  bole,  and  was  injured.  Held,  that  defend- 
ant was  not  liable  for  the  injarr,  being  under  no  duty  to  pUinUif  to  suaid  the 
elerator  hols,  and  that  the  dirsotfon  given  8.  did  not  add  to  defSndaavs  obliga- 
tion. 

%  Sues— Bb:.BVATOR8. 

Tbe  provision  of  Laws  N.  Y.  1887,  a  469,  entitled  "  An  aet  to  regelate  the  raipioy- 
Bent  of  women  and  children  in  manufaotuiing  establiBbments, "  etc.,  whloo  re- 
anizes  the  protection  of  elevator  holes,  (section  8,)  was  not  designed  for  the  pro- 
tection of  persons  going  on  such  premises  without  iuvitation  or  buainesa,  and  im- 
poses no  obligation  or  duty  on  proprietors  of  manufacturing  establlshniMite  In  rs- 
speot  of  snob  persons. 

Motion  for  a  new  trial  upon  case  containing  exceptions,  ordered  to  be  luard 
at  tbe  general  term  In  the  Brst  instance.  The  plaintiff  was  employed  by  a 
firm  engaged  in  delivering  boxes  to  defendant.  In  the  course  of  his  business, 
he  drove  a  team,  with  a  load  of  boxes,  to  defendant's  warehouse,  situated  oo 
the  south  side  of  Scott  street,  in  Buttelo,  and  there  delivered  the  boxes  to  the 
employes  of  defendant.  The  method  of  delivery  was  for  plalnllff  to  teas  Hm 
boxes  through  a  window,  where  they  were  caught  by  defendant's  Inspectors, 
and,  If  satisfiustory«  accepted.  The  foreman  having  charge  of  this  business 
for  defendant  was  named  Cook,  and  the  employe  who  assisted  him  waa  Scheel. 
Elaintifl  had  delivered  boxes  in  this  manner  for  about  fonr  years,  and  had 
been  to  the  warehouse  many  times.  Defendant's  factory  was  situate  on 
the  north  side  of  Scott  street.twhere  its  manufacturing  business  was  carried 
on.  On  the  day  of  the  accident,  plaintift  drove,  with  a  load  of  boxes,  to  the 
warehouse.  Cook  was  not  there  to  receive  them.  After  waiting  20  or  25 
minutes,  Cook  not  appeiiring,  plaintiff  made  inquiries  of  some  employes,  and 
learned  that  Cook  was  in  thelactory.  He  wenttothe  factory,  found  Sche^.ln- 
quired  for  Cook,  and  was  informed  that  he  was  np-stalrs.  He  asked  tlie  way 
upstairs,  and  Scheel  pointed  in  the  direction  of  an  elevator  shaft,  by  the  side 
of  which  the  stairs  were  situated.  Plaintiff  walked  in  the  direction  Indicated, 
and  fell  into  tbe  elevator  hole,  and  was  injured.  The  place  where  plaintiff 
entered  the  factory  waa  through  a  large  door,  used  for  running  into  tbe  tmo- 
tory  railroad  cars,  where  they  were  unloaded  upon  a  raised  platform  oon> 
atrncted  for  that  purpose,  and  level  with  the  floor  of  the  factory.  There  was 
but  little  space  between  the  platform  and  the  oar.  Plaintiff  got  upon  tbe 
platform  by  jumping.  Scheel  was  at  this  time  unloading  barrels  from  a  car 
by  the  platform.  This  portiou  of  the  factory  received  but  little  light;  was 
filled  with  barrels,  vats,  tubs,  ete.,  used  about  tbe  business;  and  ai  the  ele> 
vator  hole  it  was  dark.  The  elevator,  at  the  time  of  the  injuiy,  was  in  use 
hoisting  barrels  to  the  upper  floor.  The  doors  of  the  well  hole  were  open*  and 
it  was  not  protected  or  guarded.  The  point  of  entrance  used  by  plaintiff 
was  not  tlie  usual  one,  rad  was  not  generally  used  by  tbe  emj^yes  or  persona 
visiUng  the  factory  on  busineM.  West  of  this  mtrance  were  two  enhances. 
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one  with  stepi  running  up  from  the  street,  which  connected  with  Btalzs  going 
to  the  upper  stories,  another  which  led  into  the  business  office  of  the  factory. 
The  flrstof  theae  is  15  feet  west  from  the  cur  track,  tlie  second  20  fert.  These 
entnuces  were  protected  bj  doors  which  were  seen  by  plalntifl.  No  <me  was 
allowed  to  go  through  the  factory  azcept  amplojes,  and  pUUntiff  had  narar 
before  been  therein. 

Argued  before  Beokwitu.  G.  J.,  and  Hatch,  J. 

O.  C,  De  Witt,  for  plalntifl.   John  Q.  Milbum,  for  defendant. 

Hatcb,  J.  The  complaint  In  this  action  Is  predicated  npon  a  negligent 
omission  of  duty  by  defendant  by  which  plaintiff  suffered  injury.  The  proof  la 
In  hnrmony  with  the  allegations  of  the  complaint  as  to  the  cause  of  the  injury. 
We  are  therefore  con  fronted  with  the  question,  did  defendant  owe  any  duty  to 
plaintifiF  to  keep  its  premises  and  the  elevator  hole  in  a  more  secure  condition  t 
Plaintiff  was  not  an  employe  of  defendant;  was  not  upon  the  premises  en- 
giiged  in  any  business  (or  defendant.  He  entered  the  premises  through  a  pas- 
sage-way  not  used  for  that  purpose,  and  was  in  that  portion  of  the  factory 
from  which  the  public,  and  all  persons  except  employes  of  defendant  actually 
engaged  in  Its  business,  were  excluded.  Kot  only  was  plaintiff  not  Invited 
into  the  factory,  but  he  was  there  against  the  express  direction  of  defendant, 
at  a  time  when  the  premises  were  being  used  in  the  usual  and  customary 
method  in  which  its  business  was  transacted.  Under  such  circumstances,  au- 
thurity  is  abundant  that  no  duty  was  Impoeed  upon  defendant  to  guard  the 
elevator  hole,  or  provide  other  protection  for  plaintiff,  and  this  is  true  whether 
be  be  considered  a  mere  ti-espaaser  or  was  there  by  the  sufferance  of  defend- 
ant.  Being  there,  heassumed  ail  the  risks  incident  to  the  surroundings.  7io- 
tory  V.  Baker,  67  N.  Y.  St>6;  Thomp.  Neg.  p.  308;  Cuaieh  v.  Adams,  115  K. 
Y.  55,  21  2f .  E.  Bep.  673.  Plaintiff's  position  is  not  aided  by  the  direction 
given  by  Scheel.  Taking  plaintiff's  version,  denied  by  Scheel,  plaintiff's  wit- 
ness, it  amounted  to  no  more  than  a  direction  where  Cook  could  be  found; 
it  added  nothing  to  the  obligation  of  defendant;  and  it  was  no  assurance  to 
plaintiff  of  his  safety.  Larmore  t.  Iron  Co.,  101  Y.  891,  4  N.  £.  Bep. 
762, 

The  diUm  is  made,  however,  that  this  case  is  excepted  from  the  operation 
of  the  foregoing  rule,  for  the  reason  that  defendant  was  subject  to  a  stat- 
utory duty  which  required  the  protection  of  the  elevator  bole.  The  statute 
relied  upon  is  chapter  462,  Laws  1887.  We  think  this  statute  has  no  ap- 
plication to  the  present  case.  Its  preamble  reads:  "An  act  to  regulate  the 
employment  of  women  and  children  In  manufacturing  establishments,  and  to 
provide  for  the  appointment  of  inspectors  to  enforce  the  same."  Plaintiff  la 
certainly  not  embraced  within  the  class  of  persons  contemplated  by  the  pream- 
ble, and  the  act  itself  shows  that  it  is  limited  In  its  operation  to  such  persons 
as  are  employed  in  the  establishment,  and  is  so  expressed  in  section  8.  It  was 
not  designed  to  embrace  persons  who  should  go  upon  the  premises  without 
inritationor  business;  consequently  it  imposed  no  obligation  or  duty  upon 
defendant  with  respect  to  such  persoDS.  Knight  v.  Railroad  Co.,  99  N.  Y. 
25,  1  N.  £.  Bep.  108;  9raham  v.  President,  etc.,  46  Hun,  386.  In  no  view 
of  the  case  does  plaintiff  show  himself  entitled  to  recover.  The  exceptions  are 
thartftee  ovetiuled,  motion  denied,  and  judgment  orderad  for  defmdaoL 


(taJHEHBUBS  Bt  al.  V.  Nbw  Yobe  Obmt.  a  H.  B.  &  Go. 
(Aipertor  court  qf  Buffalo,  Qmeral  Term  October  80, 1890.^ 

L  BanJtOAD  COKPAMiaa— AOOIDBKTB  AT  CltOMIlTQfl. 

In  ao  action  asainBt  a  r^lroad  compao;  for  the  allwed  naffUffent  ktlliag  of  plain- 
tlffa  inteetate.  It  appeared  that  three  of  defeDdaDt>a  traoks,  guarded  to  gates, 
crneeed  a  street  at  the  place  of  the  aocideafc.  A  train  ataadlng  mi  tke  addole  traok 
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gatM  war4  closed  for  a  passiBg:  train.  He  waited  for  tbe'gataa  to  open:  and,  jm% 
after  paasing  the  middle  tracks  be  was  struok  by  an  engine  and  tetiMr  MokinK  M 
an  QBUiwfal  rate  of  speed  down  the  third  track,  and  oonosaM  from  rtev  by  UM 
•ttflding tnin.  JBRid,tkal«lM4Mati«aofdafeBdanMaHfll8**MimfoK«h*)^ 
«Bd       tito  ooirt  pnvmly  reftoad  to  dlTM^  KTMdM 

9.  SahB— COITTBIBTTTORT  NsOLiasKOB. 

Deoeased,  haTlng  waited  for  the  gates  to  open,  and  seeing  a  team  enter  the  oppo- 
site side  of  the  oroMing,  had  a  right  to  takd  it  tot  gracted  that  the  orosslnff  m* 
safe;  a&d  Ma  fallare,  tifter  passing  the  standing  ma,  to  stop  aad  lac^k  both  -mjh 
is  not  such  conolusive  eTideooeof  oontribntorj  nefllganoe as  wUl  warrant tbeooart 
In  taking  the  case  from  the  Jnry. 

8.  BaVB— BVIDBXOS. 

fividenoe  as  to  the  appearance  of  the  Injuries  of  deceased  when  he  was  taken  oat 
from  Wndet-  the  engine  la  admissible  aa  a  atatoment,  in  part,  of  tiia  aoeldnt,  and 
also  as  a  means  of  determialDgf  tomi  the  oluuraalwof  the  wvonda,  Uapoiltlm 
struck  by  the  engine. 

i,  Savb— IUtk  or  Speed— CiTT  ORDiniiroa— Flsasiso  iin>  Proof. 

An  ordinance  limiting  the  rate  of  speed  of  trains  within  the  dUj  Umlta^  tliongh 
ttot  pleaded,  is  admissible  In  evidenoe  to  show  that  the  train  waarannlng  at  an  na- 
law^  rata  of  i^eed. 

•k  SiMB— Rules  ov  Cohpjlht. 

Where,  on  oross-ezamlDatlon  of  the  fireman  on  the  engine  oaosing  tha  ao<ddMit, 
plaintut  has  called  oat  the  fact  that  several  persons  were  allowed  to  get  on  the  en- 
gine shortly  before  the  aooldent,  plaintiff,  Id  order  to  ascertain  whether  the  fire- 
man's attention  had  not  been  diverted  from  his  dut^  mvy  further  ask  whether 
this  was  net  forbidden  defendanVamlot,  theo^  the  nut*  tluoiBtlvw  Ma  the 
best  eridenoe. 

Appeal  from  trial  term. 

Action  by  Sophia  Oldenbarg  and  others,  administrators,  t/bo,,  of  (Aarlas 
OM^nborg,  deceased,  against  the  Kew  York  Central  A  Hudson  Blvsr  Bailraad 
Craapany,  for  negligently  causing  thedeath  of  said  Charles  Oldenbarg.  There 
was  a  Terdlct  for  plaintiff  for  92,600,  and  defendant's  motion  for  a  new  trial 
was  denied.  For  the  (^nion  of  BBOKlrmi,  0.  J.,  In  dmying  the  moUon, 
see  9  K.  Y.  Bapp.  420.  From  the  order  denying  the  motion  for  a  new  tihtl, 
■ad  fionl  the  jodgmentforplatntiffenteredontheTerdlet,  defMdant  appealed. 

Ai^ued  before  Tinrs  and  Hatco.  JJ. 

McMillan,  tiluok  A  Poolay,  for  appellant  Hmry  B.  Warmr,  for  m- 
spmdenta. 

Tmn,  J.  This  Is  aa  appeal  from  an  <nder  denying  a  mothm  fior  a  nev 
trial,  and  from  a  ]a^;ment  entered  on  the  rerdiot  of  a  lun.  We  think  Ow 
qQei^<ms  raised  In  this  i*ase  were  properly  disposed  of  by  Judge  Bbqkwxth,  in 
his  opinion  on  the  motion  for  a  new  trial.  The  question  of  the  n^lfgeaoe  of 
the  plafnttib'  intestate,  and  whether,  under  all  the  eltonmstancea  of  ttecase. 
he  acted  aa  a  reaaonaUy  prudent  man  would  have  done,  was  properly  1^  to 
kiM  ]nry.  It  Is  manifest  that  reason  of  the  dead  can  standing  on  the  mid- 
dle track,  close  np  to  the  sidewalk,  his  view  of  the  approaching  engine  was 
obstructed,  and  he  could  not  with  safety  have  st<q»ped  after  paaamg  these  cars 
to  look.  The  space  between  the  standing  can  and  the  cross-bar  of  the  tender 
was  little  more  than  two  feet,  and  whether,  in  the  confusion  caused  ^  the 
noise  of  passing  trains,  and  the  hallooing  of  the  gatemao,  not  knowing  bom 
whence  the  immediate  danger  eonld  be  expected,  be  acted  witti  dt»  care,  was 
a  question  for  the  jaiy  to  detennina,  The  judgment  should  ttierafitte  to  af- 
firmed, with  coets. 

Hatob,  J„«t8  foe  aflbraanee,  fiiv  ceaaoa  staled  ai^bovab  •sAttponths 

opinion  of  BmatwiTH,  0.  J.»  la  denying  moUoa  Cor  new  triaL 
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Elliott  e.  Ksw  Yobk  Cent.  &  H.  B.  IU  Oo. 


iSupmior  court  <if  Bagcio^  Qmianl  T»m  Horembw  8, 18ML> 

OftBBnW  or  PAaBBKffSBft— IVJUKM  TO  FkBSBKaSBB— IdWriMe  LlABlLMT. 

B7ftaontr■ctbetw6ansx1dl^Mdoompul7udateleKraplloompaIq^  llw  tatmm 
agreed  topauthe  offloers  and  employes  of  the  telegraph  company  vbsn  trarel- 
log  on  telegraphla  business,  provided  they  had  passes  of  the  railroad  oompany, 
**m  wbloh  all  responsibility  of  the  railroad  company  for  any  loss  or  damage  or  in- 

ery  to  said  offlcers  rad  employes  shall  be  waived  and  released  In  the  form  osoal 
saoh  cases. "  ^  an  action  against  the  railroad  oompany  for  injarles  by  its  ne^- 
ligenoe  to  a  telegraphic  employe,  defendant  offered  In  evldonoe  the  oonlraot,  aod 
also  offered  to  prove  that,  at  the  time  of  the  injonr,  plalatifl  was  riding  upon  a 
pass  issued  thereunder,  on  business  of  the  telegraph  oompany.  Held,  thai  this  did 
not  OQDStitute  a  defense,  in  tba  abseoaos  of  proof  ot  the  stipulations  ooDtained  !■ 
the  pass,  as  the  oontraet  did  not  exempt  from  UabUi^  tax  negUgeiuat  but  prgrlM 
for  a  release  tbertttrom  to  a^earoa  toe  pass. 

Appeal  from  trial  term. 

Action  by  John  Elliott  against  the  New  YoA  Central  A  Hudson  Ut« 
Uailroad  Company  for  pesuiial  injuries  alleged  to  have  been  reealved  by  neg^ 
Ugenee  on  the  put  of  doflsndant.  From  a  Judgment  fbr  plaintiff  entered  on 
the  verdiet  a  jaty*  and  from  an  ovder  denying  a  motion  1^  defendant  for 
a  new  trial,  defendant  appeals. 

Argued  before  Bbckwith.  0.  J.,  and  Hatch,  J. 

Jamm  F.  Cluak,  for  appellant,  f  .  /.  StDift^  for  respondent. 

Hatch,  J.  While  the  evidenfie  tending  to  estabtiah  defendant's  negli- 
gence was  seriously  oontroverted,  yet  tbere  was  sufficient  upon  that  point 
to  submit  to  the  jury,  and  authorized  the  finding  that  the  injury  eomplained 
of  was  the  result  of  such  negligence.  We  are  not.  therefore,  justified  in 
disturbing  the  verdict  for  this  reason.  The  claim  is  made,  however,  thaW 
even  though  defendant's  negligence  be  conceded,  no  recovery  can  be  had,  foF- 
the  reason  that  at  the  time  ot  the  Injury  plaintiff  had,  by  effective  stipula- 
tion, released  defendant  from  all  loss  or  damage  occasioned  by  defendant's- 
negligence  or  otiwrwise,  and  herein  lies  the  question  to  be  considered.  The- 
plaintifl  was  an  employe  of  the  Western  UdIoii  Telegraph  Company.  Hie 
field  of  labor  embraced  the  city  of  Buffalo,  itnd  also  all  the  territory  lying 
between  said  city  and  Syracuse,  K.  Y.,  where  the  telegraph  company's  linea 
ran.  Wlien  called  out  of  the  cit^,  use  was  made  of  defendant's  road  for 
transportation,  and  between  the  telegraph  company  and  defendant  a  contract 
had  been  entered  into  In  and  by  which  mutual  stipulations  were  made  aUowing 
the  telegraph  company  to  erect  its  lines  npon  the  property  of  defendant,  and 
gtTlng  to  the  latter  free  use  of  the  lines  for  the  pnrpoae  of  its  bnsiness. 
Upon  the  subject  of  tbe  transportation  of  the  offlcers  and  employes  of  the 
telegraph  company,  the  contract  provided:  "And  will  pass,  free  of  charge, 
the  oQicers  and  employes  of  said  telegraph  company  when  traveling  on  tto 
telegraph  business  of  said  lines,  provided  said  oflBcers  and  employes  have  ob- 
tained and  have  in  their  possession,  and  exhibit,  passes  of  the  railroad  com^ 
pany.  (which  it  will  give,)  in  which  all  responsibility  of  the  railroad  company 
for  any  loss  or  damage  or  injury  to  said  offlcers  and  employes  shaU  be 
waived  and  released  in  the  form  usual  in  suoh  onsee."  Upon  the  trial,  de- 
fendant ottered  tbe  contract  in  evidence,  and  also  offered  to  prove,  among 
other  things,  that  at  the  time  of  the  accident  plaintiff  was  an  smploye  of 
the  tel^apb  company,  and  was  then  riding  upon  a  pass.  Issued  under  and  in 
parsuance  of  the  contract,  for  tbe  purpose  of  prosecutii^  the  business  of 
said  company.  The  pass  was  also  referred  to  as  number  278,  and  proof  was 
offered  that  it  was  in  the  possession  of  the  foreman  of  a  gang  of  men  of 
which  plaintiff  was  one,  and  provided  for  the  passage  of  the  foreman  and  12 
men;  uiat,  at  the  time  of  the  accident,  there  were  less  than  12  men  riding 
tbmon.  The  court  excluded  this  evidence,  bd^g  that  ttie  fisots,  if  provea« 
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did  not  constitute  a  defense.  We  think  this  rnling  may  be  sustained.  A 
long  Hne  of  decisions  in  this  state  has  Hrnily  settlMl  the  law  that  a  carrier  of 
freight  or  passengers  may  tawfnllj  stipulate  for  exemption  from  liability  for 
the  negligence  of  Itself  or  servants.  It  Is  also  equally  well  settled  that  such 
a  contract  Is  to  be  strictly  construed.  The  exemption  must  be  expressed  in 
terms,  and  when  general  words  of  release  may  be  made  operative,  without 
including  negligence  of  the  carrier  or  servants,  such  construction  as  will 
exclude  exemption  for  negligence  must  obtain.  Stair  RaUtoay  Co.,  66 
K.  Y.  313;  ffoUapple  t.  Railroad  Co.,  86  TH.  Y.  275;  UeElwain  v.  RaOtoay 
Co.,  21  WlUy.  Dig.  21.  Applying  this  rule  of  construction  to  the  present 
contract,  it  Is  quite  clear,  within  the  foregoing  aathoritles,  that  there  ia  do 
exemption  from  liability  for  negligence  Btlpulf^ed  against.-  The  language  is: 
**For  any  loss  or  damage  or  injury  to  said  «  *  «  employes  sbull  be 
waived  and  released  to  the  form  nsual  In  such  eases."  This  was  not  a  con- 
tract of  release,  but  provided  for  one  which  should  appear  upon  tbe  pass;  but 
tiM  record  ftdls  to  disclose  that  the  pass  was  ofleredf  and,  if  It  was,  it  does 
not  appear  what  the  stipniatlons  were.  If  any,  upon  it,  nor  was  there  oflCer  to 

grove  them.  Ko  presumpUoD  oan  arise  that  it  contained  a  release  from  lia* 
Uity  for  negligence  of  the  carrier  or  Its  servants.  On  the  oontrarv,  every 
presumption  is  the  other  way.  Mynard  v.  Railroad  Co.,  71  S*.  x.  183; 
Nieholat  v.  Railroad  Co.,  89  N.  T.  870.  If  inference  oouid  be  indulged  as 
to  what  tbe  pass  contained,  it  could  not  be  extended  beyond  the  language  of 
release  provided  for  In  the  contract;  uid,  as  we  have  already  seen,  Is 
not  effectnal  to  release  from  acts  of  n^ligence.  Appellant  has  oontended 
that  the  offer  of  proof  was  broad  enoagh  to  show  a  contract  in  terms  ex- 
empting from  IlablUty  for  negligent  acts.  If  this  contention  could  benpheld, 
we  womd  be  confronted  with  an  entirely  different  question,  upon  which  we 
«xpreBB  no  opinion.. as  none  Is  needed  for  the  disposition  of  this  case,  for 
naaons  already  stated.  The  judgment  must  be  affirmed,  with  ooato. 


TucsBB  V.  Kbw  Tore  Cbnt.  A  H.  R.  B.  Oo. 
(Superior  Court  of  Buffalo,  General  Term.  November  B,  I8D0.) 

1.  RAiutojLC  CoMPAmas— Nbqliobhoi— AociDBXTS  at  Cbossixos. 

At  a  nmn^  croBsing  f  relght-oan  were  staodliig  on  a  side  track  with  u  epCDlBf 
between  them,  the  ends  of  the  oars  projecting  over  the  lidewaUE.  A  boy,  approadi- 
log  from  that  side  of  tbe  railroad,  corryliig  a  bag,  set  it  down  on  the  bumper  at 
the  car,  looked  around,  and.  taidng  the  bag,  passed  on,  but  was  struck  on  (he  next 
track  by  an  engine,  and  killed.  It  was  anowiog,  and  the  wind  was  blowhig  at 
about  40  miles  an  bour.  In  an  action  against  the  railroad  company,  the  evidenoeu 
to  whether  the  bell  of  the  engine  was  rung  and  the  whistle  Mown  in  ttma  to  wan 
the  itaji  and  as  to  tbe  speed  at  wliioh  tbe  engiae  was  moving,  and  whether  Um  &v 
man  ta  the  crossing  was  at  bis  post,  was  ooDmoting.  Held,  that  a  motion  to  direct 
a  verdict  for  defendant  was  properly  denied. 

1,  EvronrCB— RBI.BTA1TCT. 

The  admission  of  evidence  Uiat  the  flagman  waa  lame  was  nnobjeotlonabla. 

S.  TBIAI^lKBTBtJCTtONS. 

A  witness  testified  that  deceased,  before  crossing,  faced  towards  tbe  direcUon 
from  which  the  engine  came,  and  that  his  eyes  and  all  Ma  movements  ware  fn  tiut 
direction.  Held,  that  a  request  to  charge  the  jury  tliat  there  was  no  evidMMM  that 
he  looked  for  an  qpproaohiug  train  was  pn^eny  refosed. 

Appeal  from  trial  term. 


AcUon  by  Samuel  Tucker,  as  administrator  of  the  estate  of  Georgs  Jama 
Tucker,  deceased,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company.  From  a  Judgment  for  plalnUlt  entered  on  the  verdict  ot  a  Juy. 
defendant  appeals. 

Anned  berore  Titus  and  Hatch*  JJ. 

JreJriIton.  muOt  A  Pooteut  tor  appellant,  ^ndmot  A  BUI,  lot  reapond- 
ent. 
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Titus*  J.  This  action  was  commenced  to  recover  damnges  for  killing  the 
plalnttfl'8  Intestate,  a  hoy  12  years  of  age,  by  the  defendant,  while  cronlng 
»nlth  street,  in  this  city,  on  the  27th  day  of  December.  1888.  It  appears 
from  the  evidence  that  on  the  last-named  day  the  plalntlfF's  inteetate  and  hts- 
brother  were  passing  southerly  down  Smith  street,  carrying  loads  upon  their 
shoulders;  that,  when  the  deceased  arrived  at  the  crossing,  his  brother  passfil 
on  across  the  tracks,  and  be  set  down  his  bag  on  the  bumper  of  a  car  stamling 
near  and  partly  across  the  cro8»-walk,  looked  around,  and  then  placed  it  on 
the  other  sbonlder,  and  passed  on,  and,  when  he  arrived  at  the  next  track  of 
tlefendant^i  r«ad,  he  was  struck  by  the  tender  of  an  engine  backing  down 
from  East  Bnltelo.  It  also  appears  that  It  was  snowing,  and  the  wUtd  was 
blowing  from  the  south-west  at  the  rate  of  from  40  to  45  miles  an  honr;  that 
the  crossing  was  one  much  used  by  the  people  on  foot  and  with  vehicles;  that 
the  defendant  miiintained  a  flagman  at  the  crossing,  and  a  fltig  shanty  a  few 
feet  south  of  the  tracks;  that,  at  the  time  of  the  accident,  the  defendant's 
employes  had  run  a  string  of  freight-cars  on  the  switch  track  crossing  Smith 
street,  and  had  cut  an  opening  through,  leaving  the  ends  of  the  car  close  up 
to  the  sidewalk,  and  on  the  west  side  the  end  of  the  car  projecting  over  the 
sidewalk.   The  other  facts  in  the  case  are  controverted. 

The  plaintiff  gave  considerable  evidence  tending  to  show  that  no  bell  was 
rung  or  whistle  blown;  that  the  engine  was  going  at  a  rate  of  speed  variously 
stated  by  different  witnesses  from  10  to  20  miles  ao  hour;  that  the  flagman 
was  in  his  shanty,  and  not  at  his  post  to  warn  people  of  approaching  trains. 
The  defendant's  evidence  tends  to  dispute  some  or  all  of  these  propositions. 
It  is  claimed  by  l^e  defendant  that  the  flagman  was  at  his  post  at  the  crossing; 
that  the  bell  was  rung  and  the  whistle  sounded.  It  is  not  disputed  that  the 
whistle  sounded  sharp,  short  toots  at  some  time  while  crossing  Smith  street, 
the  plaintiff  claiming  it  was  after  the  boy  was  struck,  or  so  near  before  it  ttiat 
it  was  impoasible  for  him  to  get  out  of  the  way,  while  some  of  the  witnesses 
for  the  defendant  say  that  the  bell  was  rang  all  of  the  time,  and  the  whistle 
sounded  before  theengine  crossed  Smith  street.  In  this  condition  of  the  case, 
with  the  facts  touching  the  principal  questions  controverted,  the  defendant's 
counsel  asked  the  court  to  take  the  case  from  ttie  jury,  and  direct  a  verdict 
for  the  defendant.  I  think  the  coart  very  properly  denied  the  request,  and 
sabmitted  the  fact  to  the  Jury,  under  proper  instructions.  It  Is  so  w<dl  set- 
tled by  sueh  a  multitnde'  of  cases  in  the  liighest  court  of  oar  state  tbat  dis- 
puted qnestionB  d  tact  must  be  left  to  the  decision  of  the  jury  that  but  a  sin- 
gle reference  Is  demied  necessary.  Chief  Judge  Buokb,  in  writing  ttift 
opinion  of  Uie  court  of  appeals  in  Parsons  t.  Railroad  Co.,  reported  in  118 
Ir.  T.  864,  21  K.  E.  Rep.  14S.  states  tbe  law  as  maintained  by  the  court  ai 
follows:  "The  question  is  whether  the  injured  par^,  under  all  of  the  drcnm- 
atanoes  of  the  case,  exercised  that  dqpree  of  care  and  caution  which  prudent 
persons  fxf  ordlnaiy  intelligence  usually  exerdse  under  like  drcumstaiices. 
This  rule  must,  in  all  cases  except  those  marked  by  gross  and  inexcusable 
negligence,  render  the  qneetlon  involved  one  of  fact  for  the  jury."  The  only 
theory  on  which  tbe  court  would  have  been  jastifled  in  directing  a  vwdiet  is 
titber  that  there  was  no  evidence  from  which  a  different  conclusion  could  be 
lawfully  reached  or  that  the  boy  was  guilty  of  "gross  and  inexcusable  negli- 
gence. **  I  do  not  think  tbe  facts  of  this  case  warrant  any  such  conclution, 
and  the  fact  that  the  deceased  was  a  hoy  of  bnt  12  years  of  age  had  an  im- 
portant bearing  upon  tbe  questi<m  of  his  contributory  negligence,  and  the 
oourt  inoperly  submitted  the  question  to  the  jury.  SPme  v.  Railroad  Co.,  115 
ir.  Y.  104, 21  N.  E.  Bep.  712. 

The  exceptions  ti^n  to  the  admlssim  of  evidence  do  seem  to  be  meri- 
torious. A  witness  was  permitted  to  state  under  defendant's  objection  that 
"be  [the  flsgmanl  walks  lame."  Itdoes  notseonto  have  much  bearing  apon 
the  question  of  uw  defendant's  negligence  one  way  or  the  other.  It  waa 
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pnbablj  called  oat  for  the  purpoM  o<  oorroiMnUiig  thd  plaintlfi's  thooir  ttst 
the  ^man  -was  in  his  abantj.  and  not  on  dut^.  It  does  not  SMtn  to  MA  to 
be  objectionable  to  show  the  physical  condiUaii  uf  the  defendant's  flagman, 
it  in  any  way  interfered  with  the  proper  discharge  of  his  duty,  as  bearing 
upon  the  negligence  of  the  defendant.  In  any  other  view,  it  is  wholly  imma- 
terial, and  it  is  not  apparent  how  the  defendant  was  prejudloed  by  it.  The 
defendant  complains  because  the  oonrt  did  not  charge  in  tbe  tangoage  re- 
quested "that  there  is  no  evidence  in  the  case  that  tbe  plaintiff's  intestate 
looked;  no  direct  «videnoe  in  tht;  case  that  the  boy  looked  for  the  approaching 
train  after  he  crossed  the  switch  track."  The  conrt,  in  reply  to  t^e  request, 
said:  **I  do  not  know.  I  will  leavethatto  the  jury  tosay," — neither  charging 
that  there  was  or  was  not  such  evldenoe.  Whether  the  court  will,,  at  the  re- 
quest of  a  party,  read  Ube  evidence  of  a  wit&ees  npon  a  given  point,  is  in 
the  discretion  of  tbe  trial  court,  and  it  the  court  declines  to  do  so,  and  sub- 
mits the  question  to  the  jury,  no  error  is  committed.  Bnt  the  coort  oonld 
not  have  safely  charged  as  requested  by  tbe  defendant's  counsel,  as  there  was 
evidence  from  which  the  jury  might  find  that  Uie  boy  looked.  The  witness 
Miller  says:  "I  saw  tt  boy  resting  updn  tbe  draw-head  with  a  bag.  His  eyes 
and  all  his  movements  were  towu-ds  East  Buffalo."  This  is  Uie  ^rectim 
from  which  tbe  engine  was  coming.  Then  again:  "He  looked  towards  East 
ButTalo.  If  he  had  his  ej  es  open  I  could  not  swear  to  it,  but  his  face  was  to* 
wards  East  Buffalo."  Again,  the  same  witness  says:  "He  stood  looking 
around  facing  towards  East  Buffalo."  No  other  question  is  raised,  and  we 
do  not  think  any  error  was  committed.  Tbe  charge  presumably  stated  the 
rights  of  the  parties  oorreotly,  and  not  unfavorably  to  Uie  defendaat*  as  no 
complaint  is  made,  and  as  the  smallnessof  Uie  verdict  would  ioem  ta  indicate. 
Tbe  judgmentt  Uienfore^  shunld  be  afllmttd,  with  costs. 


(Superior  Court  of  Buffalo,  Otneml  Term.  November  IK,  isn.) 

1.  IiJlKDLORD  ktCD  TIK1.ITT— RbKT— TTHTBHANTAHLB  pBEHUaS. 

Defendant  rented  a  portion  of  the  ground-floor  of  plalntUPs  house,  under  wbliA 
ran  a  partially  open  drain  oommanioatinff  with  a  oaoaL  Water  from  the  oanal 
would  occation^y  olatmot  the  drain,  and  cause  a  stencb.  Detandast  had  ttved 
bi  the  neigbborbood  for  several  yevs,  and  was  aoqualnted  with  tbe  premiaeo.  and 
bad  lived  In  tbe  bouse  two  yean.  Held,  tbat  he  was  not  justified  &  abandoning 
the  premises  by  Laws  H.  Y.  1860,  o.  845,  wbioh  providea  that  tbe  lessee  of  a  build- 
ing which  BbaU,  without  bis  fault,  be  so  injured  as  to  beooBM  uatenanuMe,  aball 
not  be  liable  to  tbe  lessor  after  suob  injury. 

%  Sun— SUBRBIIIDBB  OV  PbSHISBB— A0OBPT1.1T0B. 

After  plaintiff's  attorney  bad  demanded  tbe  rent,  and  refused  a  surrender  of  the 
key,  defendant  took  the  key  to  plainttS,  stating  be  had  left  the  plaoe.  naint£K  re- 
nUiea  tbat  it  made  no  diflereoce  whether  he  or  she  had  it,  and  lAiBt  he  omild  leave 
It  HeId,thattbiBdidnotaau>nikttoaDaooeptaBoeotUMpreBdsaifeiri^elBtl& 

AOrminff  11  N.  T.  Supp.  168. 

Hatch,  J.,  dissenttng. 

Appeal  from  special  term. 

Action  by  Betsey  Sally  against  Henry  Schmidt  for  rent  ander  a  lease.  At 
the  trial  the  jury  found  a  verdict  for  defendant  Laws  K.  Y.  1660.  c.  345, 
piovides  that  "the  lessees  or  occupants  of  uijt  building  wbtdi  irtiaU,  withoat 
any  fault  or  neglect  on  their  part,  be  destroyed,  or  be  so  injoxed  1^  Uie  tie* 
ments,  or  any  other  cause,,  as  to  be  nntenaatabto  and  unfit  for  oooapaiK?) 
shall  not  be  Uable  or  bound  to  pay  rent  to  the  lessors  or  owners  thereof,  afta 
such  destruction  or  injury,  unless  otherwise  expressly  provided  by  wrUtm 
Bgreemeot  or  coveuint,  and  the  lenees  or  oeoupaiita  may  thveapon  quit  and 
surrender  poeaessloa  of  tbe  leasehf^  premJHBBt  imd  vi.  the  land  so  leased  or 
occupied."  For  prooeedings  aod  t^uion  at  epedid  tens,  cee  11 Y.  Bapp. 
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Argued  b«fore  BsoKwrra,  C,  J.,  and  Hatch,  J. 

Jaooft  A.  J>retUt  lor  plaiittUt.   Truman  S.  White,  tot  defmdant 

Bbokwikb.  &     tor  AArnuuM  on  opinion  of  Jndge  Titus^  speeial  term. 

HATm,  J..  ^tUfamHaiff.)  Tbls  is  an  action  to  recover  rent  of  certain 
piemisea.  The  doCense  is  ericUon,  by  affirmative  act  of  the  landlord.  The 
caofle  was  tried  by  a  jury,  and  .tlie  court  submitted  to  them  the  question 
wbetber  the  piroperty,  ;.fter  entry  by  the  tenant,  had  become  uoflt  for  use  and 
untwaatable.  and,  as  a  necessary  inference  flowing  therefrom,  whether  plaiu- 
U£f  bad  abandoned  said  premises  on  aocouot  thereof.  Under  a  charge  by  the 
oourt,  which  the  parties  acquiesced  in,  the  jury  found  a  verdi' t  in  favor  of 
defendant  of  no  cause  of  action.  Upon  motion  for  a  new  trial,  the  court 
beld  and  decided  that  it  bbould  have  directed  a  verdict  for  plaintiff,  and  there- 
fore set  aside  the  verdict,  and  granted  a  new  trial.  It  appeared  upon  the 
trial,  withoul;  dispute,  that  defendant  entered  into  possession  of  said  premises 
ander,  and  by  virtue  of,  a  written  lease  executed  on  tlie  26th  day  of  April, 
1886.  whereby  said  premises  were  leased  to  him  for  and  during  the  term  of 
three  years,  at  an  annual  rent  of  $800  payable  monthly  in  advance,  said  term 
to  commence  on  the  Ist  day  of  May  then  next  ensuing.  Defendant  did  not. 
In  fact,  enter  into  possession  until  about  May  16,  1886,  when  be  paid  a 
montb's  rent,  and  continued  thereafter  to  pay  said  rent,  on  or  about  the  15th 
of  each  month,  up  to  and  including  the  month  of  April,  1888.  On  the  28tb 
day  of  aaid  last-named  month,  be  abandoned  said  premises,  and  refused  longer 
to  occupy  the  same,  or  pay  rent.  The  pr«uises  rented  consisted  of  ,a  ground- 
floor,  connected  witb  an  hotel,  which  was  used  by  defendant  as  a  bar-room  for 
the  sale  of  llguor.  There  was  no  cellar  underneath  the  same,  and  at  the 
time  of  entry  defendant  made  no  examination  of  their  condition  with  respect 
to  sewerage.  ^Defendant's  testimony  tended  to  show  that  some  two  or  three 
monktis  after  entry,  while  engaged  In  &xing  a  place  underneath  for  his  coal, 
he  discovered  an  offensive  smell,  and  further  investigation  developed  an  o^pen 
sewer  running  underneath  his  premises,  40  or  45  feet  in  length,  about  8 
Incliefl  wide,  and  H  ^^P*  ^'^^  plank  at  the  bottom  and  sides.  This 
eewer  eonneeted  with  the  main  sewer  in  Michigan  street,  on  which  said 
prenises  fronted,  and  was  used  to  convey  the  sewerage  from  said  hotel,  all 
lateral  sewers  therefrom  emptying  therein.  The  hotel  had  capacity  for  160 
people,  and  entertained  upon  an  average  40  persons  a  day.  There  were  7  or  8 
vater^osets  therein,  ail  of  which  connected  with  the  sewer,  and  emptied 
their  contents  therein.  At  the  time  defendant  discovered  said  sewer,  it  was 
filled  with  human  excrement,  and  emitted  a  noxious  and  offensive  odor,  which 
permeated  his  premises.  He  cleaned  it  out,  but  was  unable  to  entirely  ce- 
move  the  smell.  From  time  to  time  the  sewer  was  cleaned  out  by  defendant 
and  also  by  plaintiff,  but  it  filled  up  from  the  closets,  and  required  attentitm 
once  or  twice  a  month,  depending  upon  the  number  of  guests  accommodated 
in  ttie  hotel.  By  reason  of  the  offensive  and  noxious  gases  arising  there 
from,  defendant  was  made  sick,  lost  flesh,  and  was  finally  compelled  to  leavtf 
Complaint  was  made  to  the  board  of  health  k^-^cyEeadant  a  short  time  prior  b 
tbo  surrender,  and  ttie  premises  were  examined  by  the  physician  of  the  board 
at  or  about  the  time  defendant  1^,  and  said  physician  teetifled  that  sail 
•ewer  was  detrimental  to  the  health  of  persons  occupying  said  premises 
Upcm  this  testimony  I  am  of  opinion  that  the  cause  was  properly  submitteb 
to  the  Jury,  and  tbattbtir  determinatJon  Is  final  upon  the  gueaUon  involved. 
It  Is  a  genual  principle  of  law,  ntated  many  times  in  mai^  oasea,  that  it  the 
landlord,  after  entry  by  the  tenant,  creates  a  nuisance,  or  suffers  one  to  be 
created,  upon  the  demised  premises,  or  is  guilty  of  such  acts  as  interfere  with 
the  substantial  use  and  beneficial  enjoyment  of  the  demised  premises  by  the 
temuati  and  on  account  thereof  the  tenant  abandons  the  same,  no  rent  can  bo 
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recovered  therefor  from  the  date  of  aliandoameat.  TntesdeH  t.  Booth,  4 
Hun,  100;  Thalheimer  r.  Lempert,  1  N.  Y.  Supp.  470;  Sdutardt  v.  Caftds. 
U  Hun,  696. 

This  rule  1b  conceded,  but  the  claim  fs  made  that  inasmooh  as  the  lease  pro- 
Tided  that  the  defendant  should  keep  the  premises  clean  and  In  repair,  there- 
fore the  duty  devolved  upon  him  to  keep  the  sewer  <^n  and  dear  «o  often  as 
the  same  should  become  stopped  up.  Ko  case  is  dted  where  that  doctrine,  as 
applicable  to  the  facts  here  disclosed,  has  been  upheld.  I  am  of  opluion  that 
the  rule  finds  no  application  to  the  present  case.  There  Is  no  rule  of  law 
where  it  is  made  the  duty  of  the  tenant  to  remove  or  abate  a  nuisance  so ofteo 
as  his  landlord  shall  create  one.  The  duty  to  keep  the  premises  clean  or  in 
repair  relate  to  the  removal  of  such  dirt  or  filth,  or  the  restoration  of  decay 
arising  from  natural  causes,  as  In  the  use  of  the  premises  is  created  natumlly 
or  by  the  tenant.  As  to  such  he  is  responsible,  as  it  comes  by  his  act,  either 
carelessly  or  necessarily  In  the  use.  But  to  say  that  such  duty  la  imposed, 
when  the  nuisance  is  created  by  the  landlord,  and  over  which  the  tenant  has 
no  control,  Is  to  assert  a  doctrine  beyond  any  adjudicated  case,  or  within  the 
reason  of  any  rule  which  requires  the  tenant  to  keep  the  premises  rented, 
dean.  It  would  scarcely  be  claimed  that,  if  the  landlord  dumped  each  morn- 
ing a  load  of  night-soil  at  the  front  door  of  his  tenant,  the  requirements  of 
the  le»se  absolutely  imposed  the  duty  upon  the  tenant  to  remove  the  same, 
under  the  clause  that  he  must  keep  the  premises  dean.  Yet  I  can  see  no  dis- 
tlnction  between  such  an  act  on  the  part  of  the  owner,  and  one  where  he  per- 
mits, from  his  adjoining  structure,  filth  and  night-eoll  to  run  under  the  prem- 
ises of  the  tenant,  accumulate  and  permeate  the  same  with  offensive  and 
dangerous  gases.  Nor  do  I  think  the  situation  changed  because  one  should 
be  liauied  on  a  wagon  and  dumped,  and  the  other  run  down  and  aocumulate. 
The  result  is  the  same  in  each  case.  Such  act  seems  to  bring  the  ease  within 
theadjudicated  cases.  And  if,  in  the  one  case,  it  would  Justify abaDd<Huneot, 
I  do  not  see  why  it  does  not  In  the  other.  The  firavamsn  of  the  chargo  is  the 
creation  of  a  nuisance,  and  the  manner  of  its  creation  is  of  no  moment,  tf  it 
exists.  As  to  that,  no  authority  Is  needed  to  show  that  the  aocamalation  at 
night-soil  underneath  another's  premises,  (torn  which  escape  ofCenslTe  od<nSi 
ai^  noxious  gases,  ddeterlous  to  health,  is  anuisanoe.  The  learned  court  in 
granting  the  motion  for  a  new  trial  protieeded  upon  the  theory  Uiat  the  oauae 
of  the  nuisance  was  the  result  of  ouier  conditions  than  plainUfTa  sewor  or 
closets;  f.  e.,  was  due  to  high  winds  which  fwced  the  water  bade  from  the 
mouth  of  the  sewer  at  Its  junction  with  the  canal,  and  thus  caused  an  ow- 
flow  under  the  premises  occupied  by  defendant,  enatlng  the  nuisanoa  com- 
plained of.  That,  as  the  parUea  had  stipulated  in  the  lease  for  a  st  ngle  canas 
of  abandonment  by  Uie  tenant,  that  of  fire,  all  other  causes  were  expre«47 
w^ved  by  the  tenant,  and,  as  the  alleged  cause  of  Bnrrender  was  not  «nbraoed 
In  the  contract,  no  cause  existed  to  suspend  the  payment  rent.  It  ia  neecl- 
Ims  now  to  discuss,  if  it  be  assumed,  that  the  damage  resulted  in  the  wqr 
pointed  out,  whether  defendant  could  avail  himself  c3  the  provlsionB  of  the 
statute  of  1860.  or  whether  be  oonld  rdy  upon  the  facts  as  sufficient  to  con- 
stitute an  eviction  at  common  law.  It  is  here  snffldent  to  si^  that  the  xee> 
ord  presents  a  disputed  quee'ion  of  Csct,  the  testimony  upon  the  patt  of  de- 
fendant tending  to  prove  the  factsalreadystated,  and  upon  the  part  of  plalnttfl 
tending  to  prore  the  foots  upon  which  the  theory  of  the  ooilrt  was  based.  Aa 
to  those  conflicting  questions,  the  Jury  were  Uie  Jnd|^  and  the  erldwee 
warranted  the  verdiet  leuderod.  The  order  granting  a  new  trial  sboidd  thH^ 
Irae  be  terezsed,  and  jodgmeot  wdeied  tor  uw  defendant  npon  the  Tordot. 
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MsEXs  V.  Ubtbopoxjtan  Bl.  Bt.  Co,  et  at, 

{fi¥tmior  court     jr«H>  Fortt  OUv,  0«iurat  Tsmv  Dooenlw  1,  IMH) 

Aonoiis  BT  BzaoDTOB»— TMrumrrutT  Fowbbb. 

A  wUl  directed  the  axeontora  to  sell  t«itetor*c  real  estate  and  reoeiTe  and  dla- 
trtbote  the  proceeds,  and,  untU  the  property  was  sold,  to  reoelve  the  rents  and 
proflta,  and  pay  Insurance  and  taxes.  Meld,  that,  pending  the  sale,  the  exeontom 
were  the  proper  parUes  to  sne  for  the  use  and  oooapation  of  the  property,  and  te 
restrain  a  trespass  npon  It. 

Appeal  from  equity  term. 

Action  by  Edwin  B.  Meeks,  as  surrlWDg  executor  and  trustee  under  the 
iMt  will  and  testament  of  Joseph  W.  Meeks,  Against  the  Metropolitan  Ele- 
Tated  Railway  Company  and  the  Manhnttan  Hallway  Company,  lu  enjoin  the 
further  constructioD,  maintenance,  and  operation  of  tlieir  elevated  railroad 
along  and  to  the  west  of  plaintlCfs  premises,  No.  80  Vesey  street.  New  York 
city,  and  to  recover  damages  for  property  and  rights  of  property  taken. 
There  was  judgment  awarding  plaintiff  $11,763.59  as  damages  and  costs, 
and  an  injunction  restraining  the  operation  of  their  railway  by  defendants 
unless,  within  a  time  mentioned,  they  paid  to  plaintiff  the  further  sum  of 
$15,000.  Defendants  appeal  thereform.  The  principal  point  in  controversy 
was  the  construction  of  the  will  of  said  Joseph  W.  Meeks,  the  Important  pro* 
visions  of  which  are  as  follows:  "First.  •  *  «  And  I  further  order  and 
direct  my  said  execators,  until  the  sale  and  division  of  my  real  estate  as  here* 
Inafter  directed  and  provided,  to  keep  the  buildings  tiiereon  in  good  and  suffi- 
cient repair,  and  fully  Insured  ^^Inst  loss  of  damage  by  fire,  and  also  to  pay 
and  discbarge  all  taxes  and  assessments  which  may  from  time  to  time  be  im- 
posed upon  each  real  estate*  and  every  part  thereof,  including  the  buildings 
thereon.  *  *  <•  F(/th.  I  authorize,  empower,  and  direct  my  executors, 
hereinafter  named  and  appointed,  to  make  a  division  of  all  my  real  and  per- 
sonal estate  In  the  manner  hereinafter  specifically  described,  excepting  the 
port  hereinbefore  appropriated,  and  for  that  porpose  I  hereby  expressly  aa- 
thorize,  empower,  and  direct  my  said  executors  to  sell  at  public  auction,  at 
encb  time  and  manner  as  they  shall  tUnk  best,  my  said  real  estate,  and  to  ex- 
ecute good  and  sufficient  conveyance!  therefor,  and  to  collect  and  convert  Into 
money  all  of  my  personal  estate,  and  from  the  proceeds  of  sach  estate,  real 
and  personal,  to  divide  such  mon^,  being  the  entire  proceeds  of  Bach  estate, 
real  and  penonal,  aftw  deducting  an  amount  sufficient  to  produce  an  Income 
to  meet  the  bequests  hereinbefore  mentioned,  into  four  equal  parts,  and  to 
pay  one  of  snch  parts  to  my  son  Albert  V.  Me^s,  to  whom  I  give,  devise, 
and  bequeath  the  same  to  vest  In  him  absolutely,  and  fats  heirs  and  assigns 
forever.  The  remaining  three-fourthe  parts  of  such  proceeds  I  give  and  be- 
queath onto  my  said  executors  and  trustees,  herelntttter  named  and  appointed, 
npon  the  trust,  nevertheless,  that  they  invest  the  same  in  severalty  on  good 
•eenrity  on  bonds  and  mortgages  on  real  estate  in  tlie  city  or  state  of  New 
Tork,  or  in  bonds  of  the  United  States,  or  the  state  of  New  York,  and  keep 
tbe  same  so  invested,  and  to  pay  the  interest  or  income  of  one  of  said  parts  to 
my  son  Joseph  W.  Meeks,  Jr.,  semi-anuatly  during  hts  life-Ume;  tops^the 
interest  or  income  of  another  of  such  parts  to  my  daughter  Sophia  Theresa 
Hawkins,  semi-annually,  during  the  term  of  her  natural  life;  and  to  pay  the 
interest  or  income  of  the  remaining  part  to  my  son  Edwin  Bartlett  Meeks 
■eroi-annually,  during  the  term  of  his  natural  life;  *  *  *  and,  on  the 
death  of  any  one  of  my  said  children,  leaving  lawful  issue  surviving,  then 
the  share  to  the  income  of  which  the  party  deceased  is  entitled  shall  be  paid 
to  snch  issue,  If  one,  solely;  if  more  than  one.  jointly  and  equally;  but  if 
there  shall  be  no  Issue  surviving,  then  such  share  to  he  divided  among  my 
aarriving  children  and  the  issue  of  any  deceased  one,  such  issue  to  represent 
the  pwent;  and,  nntil  the  conversion  of  my  estate,  real  and  personal.  Into 
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aoonej,  and  the  division  made,  as  aforesaid.  It  is  mj  wUI  that  mj  said  chil- 
dren receive,  subject  to  the  special  t>eqae8t8  made,  ihe  income  of  my  estate, 
share  and  share  alike,  In  thesame  manner  and  subject  to  thesame  reetrlctions 
as  are  lMr«i«  contained.  *  *  *  Ninth,  I  berAbjr  iKiiDluat»r  oaostitute, 
and  appoint  my  son  Albert  Victor  Ifeeks  and  mj  sod  Edwin  Bartlatt  )feeks> 
vseontera  of  this,  my  lost  -will  and  testammt,  and  trustees  of  the  several 
trust-estates  hereinbefore  created,  arid  I  hereby  expressly  authorize  and  em- 
power tbem,  until  the  sale  and  distribution  of  my  est^tt-  as  herein  provided, 
to  collect  and  receive  the  rents  and  profits  of  my  real  estate,  except  the  por* 
tion  thereof  reserved  and  devised  to  my  said  wife  during  her  natural  life,  or 
u  ntil  her  interest  therein  terminates  pursuant  to  the  aondltlons  thereto  an- 
nexed." 

Argued  before  Fbbedman  and  IvcntABAX,  JJ. 

Daetet  ^  RapaXlOt  for  appellants.   Sugene  D.  Hawkins,  for  respondent 

Ingbahau.  J.  The  complaint  alleges  that  one  Joseph  W.  Meeka  died 
seised  of  certain  property  therein  described,  leaving  a  last  will  and  testament, 
whereby  the  said  property  was  devised  to  the  plaintiff,  in  trust  for  the  pnr- 
poses  and  object  of  the  will,  and  tliat  by  virtue  thereof  plaintiff  l}ecame  the 
lawful  owner  of  said  property,  with  all  ttie  rights,  easements*  and  appurte- 
nances thereto  belonging,  and  the  owner  of  any  and  all  causes  of  action  for 
damages  thereto.  These  allegations  are  denied  by  the  answer.  The  will  of 
said  Joseph  W.  Heelcs  was  introduced  in  evidence,  and,  to  entitle  plaintiff  to 
judgment,  It  must  appear  that  the  title  to  the  property  appropriated  became 
vested  in  the  plaintiff  as  trustee,  or  that  he  was  entitled  to  the  possession  and 
enjoyment  of  such  proper^.  If  there  is  any  intention  dearly  expressed  in 
the  will,  it  Is  that  the  testator's  property  shall  not  descend  to  his  heirs  at  law. 
The  executors  are  directed  to  sell  the  property  and  reoeive  imd  distribute  the 
proceeds  thereof,  and,  until  the  property  is  sold,  the  executors  an  to  receive 
the  rents  and  profits,  and  to  pay  insurance,  taxes,  and  assessments.  Under 
no  drcumstanoes  can  the  heirs  at  law,  as  snob,  be  entitled  either  to  (be  pro- 
«eeds  of  the  sale  (tf  the  property  or  to  the  rents  and  profits  realized  therefrom 
dnzing  the  period  that  should  elapse  between  the  time  of  the  death  of  the  tes- 
tat«  and  the  time  of  such  stOe.  If  the  defendant  had  taken  the  proper^  un- 
der the  right  of  eminent  domain,  it  is  the  plaintiff,  as  trustee,  who  would 
have  been  entitled  to  the  amount  required  to  be  paid  from  such  property,  and, 
until  the  property  was  axAi,  the  plaintiff,  as  trustee,  would  be  entitled  to  Uie 
possession  of  the  property,  and  to  the  rents  and  Income  realized  from  the  ose 
and  occupation  thereof.  It  Is  the  plaintiff,  as  trustee,  therefore,  who  oould 
maintain  an  action  for  the  use  and  occupation  of  the  property,  and  for  an  In- 
junction to  restrain  a  trespass  upon  It.  A  oonveyanoe  by  the  trustee  Tonid 
eonvey  a  good  title  to  the  defendant  under  ttie  power  of  sale  contained  in  the 
will,  and  ttie  heirs  at  law  are  not  necessary  parties  either  to  this  action  to  re- 
strain a  treepass  thereupon  or  to  recover  possession  thereof  or  to  a  conv^ 
ance  of  the  property  so  as  to  vest  a  good  title  in  the  d^enduit*  It  is  not, 
therefore,  necessary  to  decide  in  this  action  whether  the  title  to  the  real  es- 
tate vested  in  the  plaiotiff  as  trustee  under  the  will;  but.  if  it  were  necessary 
to  determine  that  question,  I  think  that,  under  the  rule  stated  in  Hohert  v. 
Coming,  89  N.  Y.  225,  the  executor  took  the  legal  title  to  the  property. 
AifDBEWs,  J.,  speaking  for  the  court  in  that  case,  said:  "The  testator  con- 
templated that  the  real  estate  might  not  be  sold  for  some  time  after  his  death. 


The  presence  of  the  legal  estate  in  the  trustee  pending  a  sale,  if 


not  absolutely  necessary  to  enable  them  to  perform  the  duty  imposed  upon 
them,  to  divide  the  net  income  and  profits,  is  a  convenient  and  natural 
arrangement,  and  the  vesting  of  the  legal  estate  In  the  trustee  by  Implication 
would  not,  as  we  construe  the  will,  defeat  or  disturb  any  of  ite  provisions, 
but  would  be  in  harmony  with  Its  sdieme  and  dispositions-   *   *  *  Ibece 
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an  tDfthy  ftathoritles  tending  to  tastalQ  the  [yropoBftions  that  a  trust  will  ba 
ittplled  whea  the  duties  impoeed  are  active,  and  render  the  possession  ot  thft 
estate  in  the  executors  convenient  and  reasonably  necessary,  although  it 
npy  nst  be  absolutely  neoessaiy  to  aooomidiBh  tbe  purpoas  of  ttis  will,  and 
when  SQOh  Im^oi^ioa  woaU  not  deCaat,  but  would  sartaittfl  tbe  disposition 
of  tiM  will." 

These  remarks  apply  to  the  will  in  question.  There  is.  I  think,  a  clear  in- 
tention expressed  in  the  will  that  the  executors  should  take  the  title  to  the 
real  estate,  collect  the  rents  and  profits,  until  It  should  be  sold,  and  then  r»- 
ceive  the  proceeds  of  tbe  sale  and  divide  it  among  the  legatees.  An  express 
tnist  may  be  created  to  sell  lands  for  the  benefit  of  legatees,  and  to  receive 
tbe  rents  and  firoiits  of  lands,  and  apply  them  to  the  nseof  any  person  during 
the  life  of  BUi  li  v  >raon,  and  such  a  trust  is  created  by  the  will  as  thus  con- 
strued. Henderson  v.  Henderaont  118  K.  Y.  1,  20  K.  E.  Rep.  814,  does  not 
apply;  for  there  the  direction  to  the  executors  is  to  partition,  not  to  sell,  and 
the  will  gives  tiie  share  set  off  to  each  child  by  the  executors  under  tbe  power 
conferred  to  the  child  to  whom  it  is  allotted.  It  was  held  that  no  express 
trust  was  created,  liecause  it  was  not  within  the  provisions  of  the  statute  that 
the  main  purpose  of  tbe  testator  was  to  divide  the  residuary  estate  among  his 
children,  and  the  power  of  sale  was  given  for  the  better  execution  of  that 
purpose;  but  in  this  case  the  trust  will  be  within  the  provisions  of  the  stat- 
ute, as  before  stated. 

Tbe  other  questions  presented  on  this  appeal  have  all  been  decided  by  this 
court  adversely  to  the  appellants,  and  require  no  special  mention.  Judgment 
Bhoald  bs  afflxmsd*  with  costs. 


(Superior  Court  of  Smo  Tofk  Otty,  Qmeral  Tmn.  December  1, 189a) 

Naw  Tbui.  IK  EnoncBNT— JuDGMBHT  Absolvtb  bt  Coitxt  or  Appbau. 

▲  judgnient  In  aJeotmeDt,  eatooed  the  ooxut  of  sppeato,  ponniant  to  a  atlpnla- 
tlim  to  appellant,  under  Code  Civil  Froc  TS.  T.  %  191,  snbd.  1,  that  Judgment  abso- 
lute nonla  be  enterad  against  Ubl  If  the  order  of  the  geaeral  term  grntlu  a  new 
trial  should  be  affirmed,  Isnotwtuila  fteotlon  162S,  providing  thatanewtnalinw 
be  had  in  ajeotmentasanatter  of  right  Affirming  10 g.  x.  Bnpp.  SIS; 

Appeal  from  special  term. 

Ejectment  by  Edward  Boberts  against  August  Baumgarten  and  others. 
The  cause  was  tried  by  the  court,  a  Jury  having  been  waived,  and  Judgment 
was  given  for  plaintiff.  Defendants  appealed  to  tbe  general  term,  wberethe 
Judgment  was  reversed,  (51  K.  T.  Super.  Ct.  482.)  and  on  appeal  by  plaintiff 
the  court  of  appeals  afllrmed  the  order  of  the  general  term,  (18  K.  E.  Bep. 
96.)  Plaintiff,  on  hia  appeal  to'the  court  of  appeals,  stipulated  that,  if  ths 
order  of  the  general  term  should  be  affirmed,  judgment  absolute  should  be 
entered  for  defendants.  After  the  declsIoD  by  the  court  of  appeals  a  new 
trial  was  granted  on  plaintiff's  motion.  Defendants  moved  to  vacate  such 
order.  The  motion  was  granted,  and  plaintiff  appeals.  The  provisions  of 
the  Code  of  Civil  Procedure  referred  to  In  the  special  term  opinion  are  as 
follows:  Section  191,  snbd.  1:  "An  appeal  cannot  be  taken  from  an  order 
granting  a  newtrial,  on  a  case  or  exceptions,  unless  the  notice  of  appeal  con- 
tains  an  assent,  on  the  part  of  the  appellant,  that,  if  the  order  is  affirmed» 
judgment  absolute  shall  be  rendered  against  the  appellant."  Beetion  1524: 
"Except  in  a  case  where  it  Is  otherwise  ei;pres8ly  prescribed  in  tbis  act,  a 
final  Judgment  in  an  action  specified  in  this  arti^,  rendered  upon  the  trial  of 
an  issue  of  tact,  is  oonelnsive,  as  to  the  title  eetabbshed  In  tbe  action,  apoM 
tndb.  party  against  whom  it  fe  rendered,  and  every  person  claiming  froos, 
through,  or  under  him,  by  title  accruing,  either  after  the  judgment  roU  is 
filed  or  after  a  notice  ot  tlie  pendent^  ol  tbe  action  is  filed  ia  tha  ffuifat 
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county  clerk's  office,  m  prescribed  in  article  ninth  of  this  title."  Sedion 
1525:  "Tlie  court,  at  any  time  within  tiiree  years  after  such  a  judgment  li 
rendered*  and  ttie  judgment  roli  is  filed,  upon  ttie  applicHtion  of  Uie  party 
against  whom  It  was  rendered,  his  heir,  devisee,  or  assignee,  and  upon  pay- 
ment of  all  costs  and  all  damages  other  than  for  rents  and  proflta,  or  for  uae 
and  occupation,  awarded  thereby  to  the  adverse  party,  must  make  ao  order 
vacating  the  judgment,  and  granting  a  new  trial  In  tlie  action.  The  oouit. 
upon  a  like  application,  made  within  two  years  after  tlie  second  final  jiidg< 
ment  is  rendered,  and  the  judgment  roll  is  final,  may  make  an  order  va- 
cating the  second  judgment,  and  granting  a  new  trial,  upon  the  like  terms, 
if  it  is  satisfied  that  justice  wili  be  thereby  promoted,  and  the  rights  of  the 
parties  more  sHtisfactorily  ascertained  and  established.  Kot  more  than  two 
new  trials  shall  be  granted  under  this  section." 

Argued  before  Frebduan.  Tbuaz.  and  Inobaham,  JJ. 

2>aoie2  9»  RoUirUt  foi  appellant.   Cephtu  Srainerdt  ior  retpondantB. 

Fbeedmak.  J.  The  question  Involved  is  a  novel  one.  Many  conslden- 
Uons  have  been  advanced  for  and  against  the  right  to  a  new  trial  in  a  case 
like  the  present,  under  the  provisions  of  the  Cod»  of  Civil  Procedure  in  force 
at  the  present  time.  The  question  can  only  be  settled  by  the  court  of  appeals, 
and  it  is  important  that  it  should  be  settled.  As  the  learned  judge  who  made 
the  order  appealed  from  rendered  a  well-considered  opinion,  I  think  it  is  beat, 
especially  in  view  of  the  rulings  of  the  court  of  appeals  in  Qodfreu  v.  Mother, 
66  N.  Y.  250.  JJiBcock  v.  Harris,  80  K.  Y.  402.  and  Conhlin  v.  Snider,  104 
Y.  641,  9  K.  £.  Bep.  B80,  as  to  the  effect  to  be  given  to  the  stipulation 
for  judgment  absolute  filed  by  an  appellant  to  that  court,  that  the  oidv 
shoold  be  affirmed.  Order  affirmed,  with  $10  costs  and  diaburaementa. 


Wamwat.t.  9.  W01ISH*B  MUT.  InB.  A  AOO.  GO. 

(AilMrlor  Ooturt  of  Nmo  Forft  OUu,  OmmvA  Term.  DeoMnber  1,  U0Ol) 

MxmiAL  BamBviT  Immuioa— BsnrsTATmBin  or  Mekbib. 

Plaintiff  took  steps  to  have  ber  husband  reinstated  to  meinberahlp  In  a  motosl 
iuaoraooe  company  under  his  lapsed  oertlfloato,  at  a  time  when  he  was  siok  with 
tbe  disease  from  which  he  subseqaenUr  died.  Beldt  that  the  conoealmant  of  tbal 
lacrt  avoided  whatever  was  done  towards  a  relnstatemeDt.* 

Appeal  from  trial  term. 

Action  by  Hary  Marshall  against  the  Women's  Mutual  Insurance  A  Aod- 
dant  Company  of  North  America.  The  complaint  was  dismissed  upon  the 
ground  that  the  certificate  sued  upon  bad  been  forfeited  for  non-payment  of 
■asflssments.  From  the  judgment  entered  upon  the  dismissal,  the  plaintiff 
appeals. 

Argued  before  Sbdowiok.  0.  J.,  and  Fbbbdhan  and  0*CK)bicaci«  JJ. 
Charlet  H,  Lovett,  (ilM  CreoJfe,  of  counsd.)  tor  appellant   JoAm  A. 
Kamping,  for  respondent. 

Frekdkan.  J.  This  action  was  brought  oa  a  certificate  of  memberahip. 
The  evidence  is  uncontradicted  that,  when  the  plaintiff  took  certain  at^  to 
have  Charles  Marshall,  whose  life  had  been  insured,  reinstated,  the  said  Mar- 
shall was  lying  sick  in  the  hospital  with  the  disease  from  which  ha  sabK- 
quently  died.  That  fact  was  concealed  from  the  defendant  Such  oonceal- 
ment  avoided  whatever  was  done  towards  a  reinstatement.  Upon  the  wtaoie 
ease  tban  was  not  sofflcient  evldenoe  apon  which  tiw  jury  ooold  bav«  fmnd 

■Baa  not*  at  end  <tf  turn. 
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that  tb*  dflfeodant  widTed  the  forfeitare  clanm.  The  oomplidnt  was  |«opsrIj 
dlsmiMBdi  and  tiw  jadgmeut  and  order  should  be  affiniaed»  witii  coata. 

NOTB. 

MmvAL  BiKBFiT  lHKrsAifa»— FoEnmm  ov  Cunno&m  BWore  to  pey  miwi 
nimtt  within  80  days  from  the  date  of  the  notice  thereof,  u  reqalred  bytbe  eoa^tu- 
Uon,  will  not  forfeit  a  certlfloate  of  membership  in  a  mutual  benefit  aasoolation.  nnlees 
notice  of  the  assesBment  fi  given  '*at  onoe,"  as  presoribed  by  the  oonstttiitlon. 
EnigbtT.  Supreme  Coancdl,  V  N.  Y.  Bnpp.  437.  After  failure  to  pay  assessmentB,  on 
noUoe  Mag  girai,  which,  under  the  oonstitutlon  of  the  awodatiou,'  operated  a  forfeit- 
ore  of  tlie member*!  certificate,  theaendlDgof  aaeoond  notice  to  the  member  was  held 
to  operate  a  walrer  of  the  forfeltnTe.  Shv  Bo<dety.  7  N.  Y.  Supp.  887.  Aa  to 
waiver  <a  fOrfettore*  see,  alio,  Baker  r.  AssotdaUan,  27  Wlc^.  Dig.  91,  (affirmed  in  90 
5.  £.  Sep.  410;)  Kenyon  t.  Association,  48  Hun,  978.  Tender  of  assessments  to  aa 
officer  unauthorized  to  receive  the  same  will  not  bind  the  association,  though  It  baa 
been  onstomary  for  such  officer  to  receive  assesaments  from  members.  Lazenskr  t. 
Supreme  Lodge,  8  N.  Y.  Supp.  62.  Snob  payment,  however,  is  sufflident,  where  it  ia 
afterwards  accepted  Dy  the  association.  woeUer  v.  Hevneman,  2  City  Ct.  R.  15.  As  to 
payment  of  dues  after  forfeiture,  see  Coyne  v.  Association,  13  Daly,  1 ;  Ronald  v.  Asao- 
cliOicn,  7  N.  Y.  Supp.  152.  The  association  may  relnstateaforfeiteaoertifloatd,  unless, 
by  the  terms  of  the  certificate,  the  other  members  have  been  benefited  by  the  forfeiture. 
In  such  case  the  consent  of  the  other  members  to  such  reinstatement  la  neoessanr,  Milll- 
gan  V.  Goddard,  1  How.  Fr.  (N.  B.)  877.  Where  one  of  the  rules  of  a  mutual  benefit 
association  annexed  to  a  certificate  of  membership  provided  that  unless  aisessmenta 
were  paid  within  80  daya  after  notice  thoreof  the  certificate  ihonld  become  vtdd,  but 
that  "for  valid  reasons  to  the  cfllcers  of  the  asaodaticn  (sueh  failure  to  reedve  no* 
tioe  of  an  aseesement)  he  may  be  reinstated  upon  pftying  assessment  arrearages, "and 
a  member  waa  stricken  with  apoplexy  84  days  after  he  received  notice  of  an  aaaesa- 
ment,  and  remained  unconscious  uuUl  his  death,  11  days  afterwards,  it  is  a  questltm 
for  the  jury  whether  there  was  a  "valid  reason"  for  reinstating  the  oerUfloate.  Dennia 
V.  Association,  47  Hun,  888.  Illegal  snspenafoa  of  member,  see  People  t.  Benevolant 
Legion,  10  K.Y.  Supp.  848. 


(Oommon  Pletu  (tf  ^ew  TMt  Otty  and  Ommtih  Oenerot  Tmm.  DeoemlMr  1,  1800lj 

1.  Apfuii— Rbvibw— Wbioht  aw  BviDiiroi. 

On  appeal  from  an  order  of  the  geaenS  termof  theKew  Ywkdtjoonitafllnnbig 
an  order  denying  a  new  trial,  the  court  of  oommon  pleas  cannot  Earerae  SttOih  ocdar 
on  the  ground  that  It  is  agaiiost  the  velgbt  of  evidence. 
L  Sua— Hahmlbsa  Erboh. 

The  exclusion  of  a  question  to  a  witneaa  whether  a  pass-book  was  not  Indorsed  in 
the  name  of  a  certain  person  la  not  oanae  for  reversal,  where  the  paaa-book  waa 
afterwards  admitted  In  evidence, 
a.  Fabtjbb— OBnonona  ron  Dnncn. 

Aa  A  dafeot  of  parties  pUdntifl  la  waived,  under  Code  Civil  Proa  K.  Y.  1 408,  un- 
less the  objection  is  taken  either  by  demurrer  or  answer,  the  ex(dusIoa  of  evldenoe 
that  another  persoa  was  a  partner  with  plaintiff  ia  not  error,  where  defeotof  pnrUea 
was  not  plea^d. 
4.  AFnjx— Habmlbss  Srbob. 

A  ruling  exdadit^  evidenoe  ia  not  gnnmd  for  reveraal,  where  tiw  same  faot  le 
subsequently  proved. 
L  Sahe — Objections  vot  Raised  Below. 

A  statement  of  itae  evidence  in  the  charge  to  the  jury,  even  If  Inoorreot,  does  not 
require  a  reversal,  if  no  request  for  a  oorreotion  waa  made  by  appelant. 

Appeal  from  city  court,  genftral  term. 

AcUon  bjr  Emanuel  Arnstein  agaioet  Ellen  A.  Haulanbeek  on  an  aocoant 
atated  for  goods  aold  and  dellverra.  The  J  urj  found  a  verdict  for  plaintiff, 
and  a  motion  by  defendant  for  a  new  trial  was  denied.  From  a  Judgment 
entered  on  the  verdict,  and  the  order  denying  a  new  trial,  defendant  appealed 
to  the  general  term  of  the  city  court,  which  affirmed  the  judgment  and  Mder, 
and  from  that  judgment  plaintiff  appeals. 

Argued  b^ore  Balt,  0.  J.,  and  Bisohofp  and  Prtob,  JJ. 

ff.  B.  Vandyke,  {Philip  Carpenter^  of  counsel,)  for  appellant.  Abraham 

Jaaobst  tor  respondent. 
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Fbyob*  J.  The  app«d  fs  from  a  ]adgm«it  of  ttie  genend  term  of  ^  olty 
coart  affirming  a  Jw^jineiit  on  a  Terdlet,  and  firom  an  order  affirming  an  order 
denying  a  motion  on  tbe  mlnutee  for  a  nev  teial.  The  actlni  la  upon  an  ao- 
eouat  atated  for  goods  sold  and  deHrered.  The  uiawn  la  a  goural  dralaL 
That  Um  goeda  wan  aoU  and  deUrered.  and  that  tb«  balance  olaimed  has  not 
been  pidd,  were  oonceded  facta  on  the  trial.  The  only  leenea  Utlgafced  wen 
tbe  statement  of  account*  and  the  liability  of  defendant. 

Upon  the  appeal  from  tbe  order*  defendant's  contention  ia  that  the  Tercet  la 
against  the  weight  of  evidence.  But  the  rule  is  settled  beyond  oontroT«nty  that, 
upon  appeal  from  an  order  of  the  general  term  of  the  city  court  affirming  an 
order  denying  a  new  trial*  this  court  cannot  reverse  the  order  on  tiie  grbund 
tbattbeverdiitis  against  tha  weight  of  evidenoe.  fiow  v.  Comleif,  11  Daly* 
917 1  Farl6tfV.Zpddp,S  Daly,  SIS;  ^ifudala  v.  irurraj/* 9 Daty,  446;  HeBteen 
T.  LiUU,  8  Daly.  167;  Bell  v.  Bartholomew,  11  Reporter*  510, 12  Wkly.  Dig.  33; 
JhuVMY.  ras&ur9A,121K.T.57.2-lN.  E.Bep.308.  But,  even  had  this eonit 
jorUdicUon  to  review  the  order,  it  must  be  affirmed,  because  the  case  doee  not 
purport  to  contain  all  the  evidence  bearing  on  the  questions  In  controveny. 
AUrtdge  v.  Aldridffe,  120  N.  T.  614,  24  N.  E.  Rep.  1(S2 ;  Porter  v.  SmUh,  107 
N.  Y.  531. 14  :Nr.  £.  Bep.  446;  Sewing-Jifaahine  Co.  v.  Best,  4  K.  Y.  Supp.  510; 
Wellinffton  v.  Improvement  Oo,,  5  N.  Y.  Supp.  587;  ifurphp  v.  BoanitetCt 
6  N.  T.  Supp.  99;  CAeney  v.  Bailroad  Co.,  16  Hun,  415;  Cornish  v.  ffrajf,  36 
Hun,  160.  It  is  sufficient  for  the  respondent  that  Uie  case  exhiUta  some  evi- 
dence to  support  the  verdict.  Aldridge  v.  Aldridge,  eupra.  In  ttie  interest 
of  substantial  Justice,  It  should  be  said  that,  on  a  cuef  ul  examination  of  Uie 
evidence,  we  do  not  observe  such  a  prepoDderancaof  proof  for  the  appellant  aa 
would  warrant  a  reversal  of  tbe  verdict.  Baird  v.  ^avor>«le..  96  N.  Y.567. 
Upon  the  issues  litigated*  the  case  shows  a  direct  oonflict  of  evidence  between 
the  two  witnesses  of  the  respondent  and  tbe  two  witnesses  of  the  appellant, 
and  the  rule  is  fundamental  and  familiar  that  the  oredibllity  of  testimony  is 
exclusively  for  the  Jury.  The  exceptions  to  tbe  ruUnga  uid  ctuwge  of  tbe 
court  are  obviously  untenable. 

1.  The  exclusion  of  tbe  question.  "Look  at  this  pass-book  and  Biqr  whether 
that  was  not  indorsed  in  the  name  of  P.  Haulenbeek?"  if  erroneoua,  waseor^ 
rected  by  tbe  subsequent  admission  of  the  book  itself,  which  exhibited  Uw  in- 
dorsement to  the  jury. 

2.  As  the  answer  alleged  ao  defect  of  parties,  the  testimony  stricken  oat, 
and  the  testimony  excluded*  as  to  Berg  being  a  putoer  of  plaintifC,  were  Ir- 
relevant to  any  issue  in  the  action.  A  defect  of  parties  plaintiff  Is  waived  If 
not  t$k*n  either  by  demurrer  or  answer.  Code  Civil  Proo.  §  499;  ZeAriiU* 
V.  Smith,  13  N".  Y.  322;  Palmer  v.  J)avi$,  28  N.  Y.  242. 

3.  In  the  absence  of  a  plea  of  payment,  there  wss  no  error  in  excluding  evi- 
dence that  Mr.  Haulenbeek  bad  settled  the  account  sued  for.  {MeKyriuff  v. 
Bull,  16  K.  Y.  297;)  and  the  fact  that  Mr.  Haulenbeek  paid  some  bills  by  his 
check  aa  agent  authorized  no  inference  that  he  was  discharging  his  own  ob- 
ligation, but  the  reverse  rather.  But  the  error*  If  any*  was  correoteA  bjanb- 
sequent  proof  of  the  faoL 

4.  Appellant's  final  exception  is  to  the  charge  of  the  court  that,  "unless 
you  believe  the  plaintifF  on  that  point,  he  must  fail,  unless  you  beUeve  tiie 
evidence  of  the  plaintiff  and  his  book-keeper  to  the  effect  that  Mrs.  Hanfen- 
beek  promised  to  pay  this  bill  on  several  occasions. "  The  ground  of  objection 
was,  as  stated  by  counsel:  **My  remembrance  that  they  testified  that  she  would 
see  Mr.  Haulenbeek,  nnd  have  blm  see  to  it."  But  counsel's  memory  was  at 
feult.  Plaintiff  testified  that  defendant  said,  "She  would  see  that  I  ^ ot  my 
money,*'  and  tbe  book-keeper  testified  that,  when  he  presented  the  bill  to  de- 
fendant, she  said*  "She  didn*t  have  the  money  then,  but  would  have  it  by  tbe 
next  d^r*"  and  that  "she  had  got  the  bill  and  woatd  pay  It*  Tbe  conic 
thenfon  did  not  misstate  tbe  evidence  in  saying  that,  in  effect,  plaintiff  and 


Us  book-keeper  tertlfied  that  dt^dnds&t  {mniM  to  pagr  the  bill,  If  It  mm 
cAhervise,  huwerer,  iH>p«llant  should  bave  requested  ttie  oourl  to  correct  its 
ebuge  so  as  to  oonform  it  to  Uw  testiwony.  XI|S  jadgmsnt  sod  oidor  atwtit 
be  afflnaed,  with  costs.  All  concur. 


(Common  Plea$     New  Yorh  Cifiy  and  CoiDnty,  ffeiMFol  Term.  Deeaaiber  1,  UQIL) 

AmMif~-hiromuKt  QoBsnoir— MioHunos'  Lmn. 

TheqnesttOD  wbettaeranemplOTaof  » laboontrsetor  tw  Uw  sreotlon  of  a  bvlld- 
Inr  osn  •nfore*  agstnst  th*  owoM',  under  Iawb  N.  T.  1886,  a  849,  a  Uea  for  work 
lasa  matssfids,  fllaaaft«rpayiiMiibb7'tbeowBer  to  mieh  suboontraotor  In  fall,  he 
ImlDg  entitled  thereto,  but  before  the  las( payment  by  the  ownerunder  the  oontraot 
became  doe  uid  was  imd,  is  of  snffloleat  uaportaaoe  to  JnsUfy  granUnK  Imto  to 
appeal  to  the  oonrt  of  appeals  in  a  ease  orighiatlnff-  In  a  ustrfot  ooott,  althoiign  a 
■finttar  QMatfoa  had  Insa  Oeoldsd  under  tbo  law  pnvlooaly  In  tanb. 

Application  for  leave  to  appeaJ  to  the  coart  of  appeals  from  a  jodgmenfe 
affirming  a  judgment  of  a  district  court.  For  the  oecislon  on  the  appwl*sss 
ante,  69. 

Argued  before  Balt,  C.  J.,  and  BiscHOxr  and  Fbtob,  JJ. 

JB.J>.  McCarthy,  for  appellants.  Janue  &  Angel,  for  respondents. 

BiacHOFP,  J.  The  question  of  law  determined  adversely  to  the  plaintffEs 
by  the  general  term  of  this  court  in  June,  1890,  was  as  follows:  "Can  a 
mecbaoic's  lienor, — the  statutory  provisions  respecting  filing  and  serving 
n<rtice  of  Hen  having  been  duly  fulfilled* — who  was  employed  by  a  subooo- 
tractor  to  furnish  work  and  materials,  which  be  did  with  the  knowledge  and 
consent  of  the  owner  of  the  premises,  recover  the  amount  of  bis  lien  from 
auch  owner,  where,  subsequently  to  the  filing  of  the  lion,  the  last  payment 
by  the  owner  becomes  due,  and  is  paid,  although  the  subcontractor  who  em* 
ployed  the  lienor  had  been  paid  in  full  before  tlie  lien  was  filed*"  it  also  app 
pearlng  that  the  subcontractor,  at  the  time  of  payment  to  him,  had  fully 
performed  his  contract,  and  was  entitled  to  payment.  I  am  unable  to  find* 
after  examination,  that  the  question  presented  has  ever  been  determined  by 
the  court  of  appeals  in  respect  to  the  mechanic's  lien  law,  c.  342,  Laws  1885. 
Tbe  precise  question  was  determined  by  this  court  la  February,  1887,  in  Ha- 
ffan  V.  Bocletpf  14  Baly,  131,  and  U  was  there  held  that,  in  the  case  men- 
tioned, the  employe  of  tbe  subcontractor  could  not  recover  from  the  owner. 
The  appellant  in  the  present  case  referring  to  Hagan  v.  Society  urges,  as  one 
of  the  reasons  why  his  present  application  should  be  granted,  that  tbe  decis- 
ion in  that  case  was  by  a  divided  court,  tbe  prevailing  opinion  being  by 
BooKSTATXB,  J.,  concurred  In  by  Axlem.  J*.,  and  dissented  from  by  T.«A.RRa- 
uORB,  G.  J.  It  appears,  however,  that  the  opinion  in  the  present  case,  also 
by  BooKSTAVZB,  J.,  was  concurred  in  by  Labbbuoke*  C.  J.  Hagan  v.  Sod' 
ety  Is  cited  with  approval  by  the  general  term  of  the  supreme  court,  fifth  de- 
partment, In  Weiaman  v.  City  Buffalo,  10  N.  Y.  Supp.  569. — the  opinion 
being  by  Dwioht,  P.  J.,  and  concurred  in  by  Macombbk  and  Oobi.stt,  JJ., 
although  the  general  term  In  the  same  department  were  unanimous  in  their 
opinion  in  Tog^  v.  LuiUoieler,  5  K*  T.  Supp.  154,  relied  upon  by  appellants 
ail  containing  a  view  contrary  to  that  axpr^oed  by  the  general  term  of  this 
court  upon  tite  appeal  herein.  Whfle  I  do  not  agrea  with  the  mp^laals  that 
the  question  In  this  case,  and  In  Sagan  t.  Boeiety,  was  similar  ta  thatlitigat- 
ed  in  VogA  r.  LuitutUUr,  it  not  appearing  in  tbe  last-mentioned  case  that 
tba  ooDtraotor  or  sabcontmctw  had  beat  fully  paid  upon  the  compiletitm  of 
their  contracts,  befon  the  filing  of  the  defendant  Loitwieler's  notioe  oC  lien 
for  material  sui^ied  to  the  subcontractor  and  at  his  request,  I  do  beUere 
that  tbe  question  presented,  in  riew  of  tbe  many  perstms  who  may  be  afleeted 
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U7  the  vast  and  ooDBtantly  ooonrrlng  buUdlnff  enterprises  In  this  cit^  and 
elsewhentt  is  of  sufficient  importanco  to  entitle  it  to  be  determined  by  the 
court  of  last  re8<»:t.  The  ^»pellante  abould  hare  leare  to  appeal  to  tbe  ooozt 
of  appeals.  All  ooncor. 


(Common  New  Fork  CUy  and  Cmimtv,  General  Ttim.  Deoonbar  1,  18B0l> 

FixnoRs  AKD  Bbokbba— CoioassioitK. 

A  broker,  emploTed  to  Bell  a  Btook  of  goods  eitd  flxtazes.  proonred  a  pnichMer 
wtth  whom  tbe  seUer  agreed  od  termi,  and  a  oontraot  of  sale  was  radnosd  to  writ- 
log,  and  signed  by  tbe  teller,  and  part  of  tbe  prtoe  was  reotfTod  and  letainad  bf 
hint.  HeM,  that  tbe  broker  was  wtltled  to  his  ownmlsstop,  thongh  the  buyer  n- 
tesed  to  oarxjr  out  the  eontraot 

Appeal  from  elRhth  district  court. 

Action  by  George  Geoghegan  against  Jamea  Kelly fbr  compensation  agreed 
on  for  plaintiff's  servioee  as  broker  In  negotiating  a  sale  of  defendant'a  stock 
at  goods  and  fixtures.  Tbe  purchaser  procured  plaintiff,  after  agreeing 
wlm  defendant  on  the  terms  of  sale»  and  paying  a  d^Msit  on  account  of  ths 
purchase  money,  refused  to  carry  ont  tbe  purchase,  on  tbe  alleged  groaod 
that  he  fearad  tbsre  was  some  trick  in  the  transaetiont  and  that  some  advan- 
tage was  intended  to  be  taken  of  him,  because  the  notes  originally  prepared 
for  liim  to  execute  did  not  conform,  us  to  time  of  payment,  to  tbe  terma  ot 
the  contract,  although  the  mistake  was  promptly  corrected.  From  a  Jadg- 
ment  for  plaintiff,  defendant  appeals. 

Argued  before  Dalt,  G>  J<i  and  BmoHOrF  and  Pbyor,  JJ. 

JffeAad  /.  MtUgumit  for  appellant.  Jtanes  F,  Higgintt  for  respondent. 

Prtor,  J.  Action  to  recorer  an  agreed  oompensation  $125,  for  negoti- 
ating, as  broker,  a  sale  of  defendant's  stock  and  fixtures  in  the  atore  Ho.  368 
Tantb  avenue.  New  York  city.  The  employment  of  plaintiff  by  defendant 
for  the  purpose  stated,  and  the  agreement  to  pay  ttie  •125.  were  not  contro- 
Terted.  And,  by  conclusive  evidence,  it  was  established  that  plaintiff  bronglit 
to  defendant  a  purchaser  who  was  able  and  ready  to  pay  the  price  demanded 
tQT  the  seller;  that  the  buyer  and  seller  agreed  upon  terms;  that  a  contract  of 
sale  was  reduced  to  writing  and  signed  by  defendant,  the  seller;  and  that 
•100,  part  p^ment  of  the  purchase  price,  was  received  and  retained  by  tbe 
seller.  By  dl  autborltles  this  was  sufficient  to  entitle  plaintiff  to  compenaa- 
tion.  SlftboM  T.  Iran  Co,»  8S  N.  T.  878,  882;  Smm  v.  MeSovem,  65^.  T. 
576;  JTocM  v.  Bierling,  81  N.  Y.  462;  WaU  v.  lUunUnattnff  Co.,  4  N.  Y. 
Supp.  697.  The  fact  that  the  carrying  out  of  the  oontract  was  conditiaDed 
on  the  consent  of  the  landlord  an<]  mortgagee,  did  not  affect  tbe  completenesa 
or  validity  of  the  agreement,  but  related  only  to  the  falflllmeut  of  the  con- 
tract; and  that  consent  was  duly  obtained,  so  that  no  obstacle  existed  to  tfao 
execution  ot  tbe  contract.  True  it  is,  that,  subsequently  to  the  part  pay- 
ment, ttie  buyer  refused  to  carry  out  the  agreement;  but  that  was  no  fault  oC 
plaintiff.  The  inadvertent  error  in  the  notes  whs  promptly  corrected.  I>» 
fendant  has  his  redress  against  the  buyer  on  tbe  contract,  and,  if  vaan  ir&n 
needed  to  perfect  plaintiff's  right  of  action,  that  supplies  it.  BamoM  t.  Bo^ 
erttt  5  Bosw.  73;  Qlentioorth  V.  Luther,  21  Barb.  147;  Tombs  v.  Alexander, 
101  Mass.  255;  Hunter  v.  Wetsell,  84  N.  T.  549;  Jaekeon  v.  Tupper,  101 K. 
Y.  616,  5  N.  E.  Bep.66;Jra«oftT.I>«eft<r.72K.Y.5e&.  Judgment  affinned, 
with  coata.  All  concur. 
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(CMnmen  Ptao*     lf«to  Tbrft  OUy  and  ComUv*  flpaofol  2Vrm.  DnemAwK  9,  IMO.) 

1.  Tiiusnift— FHtTOLocB  Anbweb. 

In  u  actloo  to  foreclose  b  purchaiie-moneT  mortgage,  the  anvwer  admitted  the 
all^attODaoflbe  complaint,  but  alleged  that  when  plaintiff  conveyed  the  land  to 
tefMidant  there  waa  a  paramount  outstanding  title  to  a  part  of  the  land.  The  ao- 
nver,  howerer,  admitted  that  defendant  entered  Into  poaseasion  of  the  premiset, 
and  there  waa  no  cl^m  that  she  bad  not  oontinued  in  undisturbed  posaeesion. 
HoreoTer,  the  answer  did  not  maintain  that  any  one  had  erer  asoerted  ft  paramount 
title  or  right  of  Dpssestf  on,  and  there  waa  no  InUmatlon  that  plalnttff  waa  not 
wholly  eoivent.  Held,  that  the  anawer  should  be.atrioken  out  aa  fviToloni,  alnoe 
the  question  of  snob  title  oonld  not  be  tried  In  anoh  aotlon. 

t  FUTID— FLKlDraO — IlTTOBlUTION  Aim  BlLIBT. 

Allegations  of  fraud  made  on  Inf onnation  and  belief  without  a  atatsment  of  fMta 
on  wmoh  Anoh  belief  Is  founded,  are  InsufflcienL 

Action  by  Herman  Seidman  against  Agnes  Geib  and  others  toforeelow  a 
jorohase-moDOj  mortgage  given  by  said  defendant  to  plaintiff. 
ffaarge  flaat.  for  plaintiff.   2>.  f  .  SchtuteTt  tor  defendants. 

fiooKSTATER.  J.  The  motion  is  to  strike  out  answer  as  frivolous  and  for 
udgment.  An  action  is  brought  to  foreclose  a  purchase-money  mortgage. 
?he  answer  in  question  admits  the  making  of  the  mortgage,  and  default  In 
aying  the  installment  due.  None  of  the  material  allegations  of  the  com- 
laint  are  denied,  unless  it  be  the  execution  of  the  bond,  which  must  be 
brougb  inadvertence;  but  this  is  cured,  becauae,  in  setting  up  the  afflrma- 
ive  defense  in  the  answer,  the  execution  of  the  bond  ia  expressly  averred. 
!be  defendant  alleged  as  a  defense  that  plaintiff  conveyed  ttie  premise*  to  her 
y  a  full  corenant  warranty  deed,  and  avers  facts  to  show  that  the  deed  did 
ot  convey  tba  fee  of  the  whole  premises,  but  that  there  was  m  paramount  title 
>  one-fourth  of  it  in  one  Annie  Metzger,  at  the  time  of  the  conv^aneeb  She 
imits  that  she  entered  into  the  possession  of  the  premises,  and  there  is  no 
aim  that  she  has  not  continued  to  be  and  ia  not  now  in  undiatnrbed  poasee- 
on  of  them.  She  had  neither  been  evicted  nor  disturbed  in  her  posseeston, 
>r  has  any  advene  action  been  commenced,  aa  far  as  appears  from  the 
eadings.  27o  cue  has  aaserted  or  claimed  a  paramonnttitle  or  a  right  d  the 
wsesaion,  nor  is  it  maintained  that  the  plaintiff  is  not  wholly  aolvent.  In 
ttbottv.  ^I/9n,  2  Jobna.  619.  Allen,  with  his  son,  gaveadeed  in  fee,  with 
Tenants  for  seisin  la  fee,  with  right  to  convey,  for  quiet  enjoyment  and 
lainst  Incumbrance*,  and  with  ageneral  warranty.  A  purchase-monoy  mort- 
ige  was  ^v«n  for  a  part  of  the  consideration.  Believing  title  to  have  failed, 
bbott  filed  a  bill,  in  which  he  set  forth  the  facts,  and  alleged  the  deftet  of  the 
Je,  and  prayed  tJiat  the  defendant  should  perfect  the  title  or  pay  the  plaintiff 
e  deficiency,  and  be  enjoined  in  the  mean  time  from  lUl  proceedings  on  the 
od  and  mortage,  and  an  ex  parte  1  nj  u  ncUon  was  granted,  and  the  defmdant 
>ved  to  dissolve  it  on  the  facts,  and  that  motion  prevailed;  the  chancellor  say- 
j:  "Tbla  case  comes  within  the  general  doctrine  declared  in  Bumput  t. 
atntr,  [1  Johns.  Cb.  318,]  that  a  purchaser  of  land  who  is  In  posMSsion 
mot  have  relief  here  against  his  contract  to  pay  on  the  mere  gronnd  of  do- 
st of  title,  without  a  previous  eviction.  *  «  «  It  woidd  lead  to  the 
sateat  Inconvenience,  and  perhaps  abuse,  if  a  purchaser  in  tbeactnal  enjoy- 
mt  of  land,  and  when  no  third  person  asserts,  or  takes  any  measures  to  as- 
t  a  hostile  claim,  can  he  permitted,  on  suggestion  of  a  defect  or  failure 
title,  and  on  the  principle  of  quia  timet,  to  stop  the  p^rment  of  the  pur^ 
ise  money,  and  of  all  proceedings  at  law  to  recover  It.  Can  this  eoart  pro- 
d  to  try  the  validity  of  the  outstanding  claim  in  the  absence  of  the  party  in 
om  it  is  supposed  to  reside,  or  must  he  be  toongbt  into  coart  against 
will  to  assert  or  renounce  a  title  which  he  nevor  ssserted,  and  per- 
is never  tiuught  4^?"  If  such  a  state  of  facts  was  Inaaffldent  to  nulii- 
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tain  an  action  wbaie  It  ma  poMible  to  bring  la  a  party  Bnpposed  to  have  ttie 
advene  claim  or  tlUe,  it  oerMidy  Is  not  gooA  m  a  defense  wbere  the  right  of 
the  third  party  miut  be  d^wmliMd  wUmwt  the  poeeibU^  «f  bringing  bim 
into  the  action;  and  ttiis  doctrine  has  been  snbeequently  affirmed  since.  X«y- 
gett  T.  McCartv,  8  Edw.  Ch.  IJA;  Bankt  v.  Walker,  2  Saodf.  Gb.  34i;  JH/- 
2<r  T.  Awry.  8  Bub.  Oh.  582;  Sdwarda  v.  BocUne,  26  Wend.  109;  SrIiffUh  T. 
f«miwAa;2,  Clarke.  Oh.  571;  PlaUf.  eUehrUt,  8  Sandt  118;  Famham  v. 
JTotcAftiM,  *41  N.  T.  9;  Pfirktnwn  T.  JaeoUon,  13  Hun,  817;  affirmed,  auh 
Parftifuon  t.  iSAennon,  74  T.  88.  An  action  was  brought  in  the 
■apreme  ooort  by  the  defendant  herein  ualnst  the  plaintiff  her^n  to  oompel 
the  defendant  In  that  action  (being  the  plalntifl  In  this  action)  to  accept  a  re- 
conveyance of  the  premises,  and  to  repay  the  plaintiff  the  purchase  price,  and 
to  caocel  the  purchase-mone^  mortgage*  alleging  tlie  same  facts  in  tbe  com- 
plaint which  are  set  forth  in  the  answer  herein  as  a  d^ense.  The  action  in 
this  court  for  Uie  foreclosure  of  the  mortgage  having  been  commenced  attei^ 
wards,  an  order  was  asked  for  in  the  supreme  court  restraining  the  defend* 
ants  in  that  action  from  proceeding  with  the  action  in  tbis  court  to  foreclose 
tbe  mortgage,  and  tbe  teamed  judge  before  whom  the  motion  was  made  en- 
tertained the  same  view  of  law  that  I  have  above  expressed,  and  denied  the 
motion,  wbi<^  I  think  fai  asubstantial  adjudication  of  the  question  between  tbe 
parties  to  tbis  action,  and  would  be  conclusive  for  this  motion  but  for  the 
facta  titat  since  such  decision,  and  since  the  making  and  tlie  argument  of  the 
present  motion,  the  defendant  has  served  an  amended  answer,  in  which  she 
attempts  Co  change  the  whole  character  of  tbe  defense  to  one  of  ftaad.  The 
allegations  in  respect  tosacb  fraud  clearly  show  that  the  facts  on  whkA  tiie 
defendant  founds  ft  were  folly  within  her  knowledge  at  the  time  of  commenc- 
ing the  action  in  tbe  supreme  court,  and  consequently  she  must  have  known 
of  them  wbra  aha  interposed  her  original  defense  In  this  action;  and  I  can- 
not avoid  the  conclusion  that  they  were  set  up  solely  In  consequence  of  the 
refusal  of  tlie  supreme  court  to  enjoin  the  proseeution  id  this  aetiout  and  for 
the  purpcwe  of  delay.  Besides  all  this  ia  alleged  upon  information  and  be- 
lief, and  no  facts  on  which  au^  a  belief  is  founded  are  stated.  SwA  allega- 
tions are  insufficient.  Kay  t.  Whitttiher,  44  X.  Y.  566.  I  think  the  answer 
is  interposed  for  delay  merely,  and  should  be  treated  as  a  nnlUt^.  AJUm  t. 
Comp&m.  8  How.  Pr.  251;  VandtrhUt  v.  Bleeher.  A  Abb.  Fr.  288.  I  ttwn- 
ton  think  the  motlm  ahoold  be  granted,  with  costi. 


(Common  Pleas  4f  Nmo  Ytnk  Citu  and  (Tountir,  General  I>eesnbarl,mo.> 

1.  JtriMHBKT— Bis  AiMmiOATA— Mutbb  aVd  SxavAire. 

PlalQtlff,  employed  by  defendant  for  a  year  at  a  aalary  peyatde  weeUiy,  on  the 
day  before  tbe  end  of  a  week,  was  forbidden  by  defendaDt'e  SQperintendMk  to 
work.  The  next  day,  aod  several  days  following,  she  tendered  her  aervloeB,  mod 
was  refused.  In  an  action  by  her  afalnst  defendant  for  *  wages, "  deiFendaat  ad- 
mltted  an  indebtedness  for  part  of  tee  salary  for  that  week,  and  paid  the  aaotint 
into  ooort.  The  contract  was  proved,  and  the  valoe  of  tbe  eerrioea  wHBOfeUtt- 
aated.  FlalntUt  recovered  the  amount  of  salary  tor  one  week  Beldi  that  tfa* 
judgment  was  for  wu^ee  due  on  the  oontraot.  ana  was  not  a  bar  to  a  sntissawni 
aotlon  for  breooh  of  ue  oontraot  Id  disobarglng  ^alntUL 

>.  Xisraa  aw  SsavAm— DnoaAaaa. 

Isi  aa  aotlon  for  bresoh  of  a  oontnwt  of  eaploynieBt,  It  appsared  ttiat  rf-^*1ir 
had  been  dismissed  1^  defendant's  snperintenOent,  who  had  oaUad  her  a  weL  aaad 
violent  laoKaage  to  her,  and  had  put  her  out  of  the  ofBoa  In  which  she  woritoo,  aod 
ealled  a  pouoaiaan  to  stand  goara  over  her.  ifeld,  that  her  reiection  of  a  tulMo- 
fuent  offer  of  amplcqrmeat  defeadsnt  was  aol  avaiiaUe  to  him  be  ifrnlnlib  ttta 
amount  of  her  rooovery. 
Beverslng  4  V.  T.  Sopp.  807. 


Lkvih  0.  Standabd  Fashiok  Oo> 


CBon  tktj  eonrt*  gtneral  term. 


cN.p.y.] 


Action  by  Elizabeth  Lertn  ngaioat  tbe  Standard  Faabton  Owapany  for 
breach  of  a  contract  for  employment  of  plaintiff  by  defendant.  At  the  trial 
tbe  jury  fonod  a  verdict  for  plaintiff,  and  a  ntotion  by  defendant  for  a  new 
trial  was  denied.  Plaintiff  also  moved  for  a  new  trial*  on  tbe  ground  of  in- 
«afficiency  of  damages,  and  this  was  also  denied.  From  Uie  judgment 
entered  on  tbe  verdict,  and  tbe  order  denying  its  motion  for  a  new  trial,  de- 
fendant appealed  to  tbe  general  term  of  tbe  city  court,  and  plaintiff  also  ap- 
pealed from  the  judgment,  and  from  the  order  denying  b«  motion  for  a  new 
trial,  on  the  ground  of  insufficiency  of  damitgeB.  The  general  term  affirmed 
tbe  judgment  and  both  the  orders  appealed  from.  Froin  this  decision  both 
parties  again  appeal. 

Argued  before  Dalt,  G.  J.,  and  Bisohopp  wid  Pbtob.  JJ. 

TTuo.  IT.  Mvtn,  for  plaintiff.  A.  O.  BJuiutmu,  for  defendant. 

PRTOB,  J.  B(^h  plaintiff  and  defendant  appe&X  from  a  jndgmant  of  the 
general  term  of  the  city  court,  affirming  a  judgment  on  a  verdict  and  orders 
denying  a  new  trial  as  moved  byeacb  party.  The  action  la  for  damages  from 
tireach  ot  a  contract  of  employment.  The  contract  is  conceded,  and  on  this 
Appeal  tbe  verdict  of  the  Jury  In  favor  of  plaintiff  is  conclusive  of  tbe  breach 
by  defendant.  Arrutein  v.  ffaulenbeek,  ante  701*  (decided  thia  term.)  As 
to  defendant's  f^jpeal*  tbe  facts  ee&entially  bearing  on  the  question  for  decis- 
ion are:  That  defendant  hired  plaintiff  for  a  year,  at  a  salary  payable 
weekly.  That  she  was  duly  paid  except  for  the  week  she  was  discljarged. 
That  on  Friday,  tbe  day  before  tbe  expiration  of  the  weedE,  she  had  an  alter- 
cation with  defendant's  president,  during  which  lie  assumed  that  she  resigned 
her  employment,  but  which  assumption  she  then  explicitly  and  persisteotly^ 
controverted.  That  the  next  day;  Saturday,  she  went  to  tbe  office  of  defen<^ 
snt,  and  said  to  tbe  president:  "1  come  to  do  my  wurk.  I  am  ready  to  da 
tny  work."  To  which  he  replied  that  "he  wanted  nothing  whatever  to  do 
with  me."  That  she  continued  to  go  to  the  office  for  several  mornings  with 
offers  to  resume  work,  but  be  answered  her  as  on  Saturday,  that  "he  wanted 
nothing  to  do  with  her."  The  contention  on  the  trial  was  whether  plaintiff 
bad  resigned  or  had  been  discharged;  but  in  this  court  the  verdict  for  plain* 
tiff  concludes  tbe  question  in  her  favor.  Both  by  plea  and  proof,  the  defend- 
ant interposed  tbe  defense  of  former  recovery,  and  the  question  is.  was  tbe 
defense  sustained?  The  plaintiff  had  recovered  a  judgment  against  defend- 
ant In  a  district  court,  and  the  precise  point  in  controversy  is  whotbar  that 
judgment  was  for  wages  due  by  the  contract  of  hiring,  or  for  a  quantum 
meruit,  or  damages  for  breach  of  contract.  For,  if  the  recovery  In  tbe  dia- 
trlct  court  is  for  ah  Installment  of  the  stipulated  salary  due  by  the  terms  at 
tbe  contract,  it  is  no  bar  to  this  action  for  general  damages  for  breach  of  the 
contract.  Perry  v.  Dickerson,  85  K.  T.  345.  On  the  other  hand.  If  tbe  re- 
covery in  the  district  court  were  upon  a  quantum  meruit  for  the  value  of 
services  rendered,  or  for  damages  for  breach  oi  contract,  then  the  judgment 
in  Umt  court  operates  as  an  estoppel  in  this  action.  Moody  v.  Leverich,  4 
Daly,  401.  408.  i^ow,  to  aecert^n  what  was  determined  in  a  former  action, 
"it  is  proper  to  look  beyond  what  appears  on  the  face  of  the  judgment^ 
to  every  allegation  which,  having  been  made  on  one  side  and  denied  on  the 
other,  was  at  issue  and  determined  in  the  course  of  the  proceedings."  Grif- 
fin V.  RaUroad  Co.,  102  N.  T,  449,  7  N.  E.  Rep.  735;  BMy.  Merri/htd,  10» 
at.  T.  202, 16  N.  JS.  Rep.  55.  Adverting  to  tbe  pleadings  and  evidence  in  the 
district  court,  we  see  that  the  action  was  on  tbe  contract,  ("contract  admitted 
in  evidence;")  that  the  value  of  the  serviceB  was  not  litigated;  that  plaintiff's 
claim  was  "for  wages"  eo  nomine,  and  not  for  damages  for  the  wrongful  dis- 
cbarge; and  that  her  recovery  was  of  the  925  stipulated  to  be  paid  for 
one  week's  services.  That  the  action  was  tried  aa  iuvolving  a  cbtim  for 
"wages"  due  and  payable  ia  conclusive  svldent     tbe  exproM  a<inil»Bion  nt 
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defendant  of  "an  Indebtedness  of  $20  due  plaliitlfiPt*'  and  by  the  payment  of 
that  sum  into  conrt.  FliUntlfF  declined  to  accept  the  sum  offered,  claiming 
an  indebtednesR  of  825  for  an  entire  week*8  serrfce.  Upon  tbls  cl^m  the 
litl»;atton  proceeded,  the  defendant  contending  that  plaintiff  abandoned  woA 
on  the  afternoon  of  Friday,  December  9th,  and  plaintiff  contending  that  she 
rendered  service  every  day  of  the  week,  including  Saturday,  December  10th, 
for  which  she  claimed  compensation.  Upon  this  eonfllctof  eridence,  the  jus- 
tice gave  Judgment  for  plaintiff  for  $25. — a  week'a  wages,— and  Z  hold  that 
the  judgment  so  rendered  Is  a  conclusive  determination  that  the  actton  was 
for  an  installment  of  salary,  and  that  the  wages  had  been  earned  by  a  due 
rendition  of  service.  The  uncontradicted  evidence  is  that  she  was  at  her 
place  of  business  on  every  day  of  the  week  (including  Saturday)  for  which 
she  claimed  the  salary;  and,  if  defendant  forbade  her  to  work  on  Satur 
day,  that  would  not  defeat  her  recovery  of  the  week's  wages.  Vail  v.  Com- 
pany, 32  Barb.  564,  667.  The  citBe  is  distinguishable  from  Mo6dy  v, 
ZerericA,  tupra,  in  tlie  essential  circumstance  that  there  the  judgment  in  the 
former  action  could  have  been  had  only  on  the  ground  tA  a  recovery  for  dam- 
ages, since,  upon  the  conceded  facts,  the  plaintiff  had  not  w(»-ked  fdr  tlie 
period  requisite  to  entitle  him  to  an  instiillment  of  salary;  whereaa,  here  the 
plaintiff  rendered  full  service  on  evwy  day  of  the  week  except  Saturday,  and 
on  that  day  she  repaired  to  her  place  of  business  and  tendered  her  services. 
It  was  work  for  hw  to  go  to  defendant's  office, — her  place  of  business.— and 
the  defendant  could  not  defeat  her  recovery  for  a  week's  wages  by  ref  uatng  her 
services  for  a  part  of  the  day.  The  law  takes  no  accountof  fracUona  of  a  day. 
At  all  events,  upon  tbls  point,  namely,  that  plaintiff  had  earned  the  week's 
salary,  the  judgment  of  the  district  court  is  rea  aOjndtoata,  and  la  wA  here 
open  to  contradiction.  Stair  v.  Bartlett,  76  H.  Y.  160;  BmHh  v.  BenutreeU 
64  N.  Y.  644.  Furthermore,  the  judgment  In  the  district  court,  introduced 
by  the  defendant  is  conclusive  evidence  In  this  action  that  the  plaintiff  had 
not  been  discharged  on  the  9th  of  December;  fw,  had  she  then  been  dis- 
charged* she  could  not  have  recovered  for  wages  for  the  week  ending  on  the 
10th  of  December.  '  Moody  v.  Leveriah,  supra ;  Botoard  v.  DtUy,  61  K.  Y. 
862.  "Whatever  was  requisite  to  be  proved  and  established  aa  facts  \s] 
plaintiff  in  order  to  obtain  judgment  Is,  so  long  as  tiM  judgment  remains  un- 
reversed, ret  adjudirata  between  the  parties,  and  conclusive  upcmthem.* 
Blair  V.  Bartlett,  75  N.  Y.  150. 

The  verdict  of  the  jury  in  the  plaintiff's  favor  determines  that  she  has  tlie 
right  and  justice  of  the  case;  and,  If  she  Is  defeated  of  her  dues  by  a  tech- 
nical defense,  thatdefense  must  be  clearly  established.  *'Tbe  burden  of  proof 
is  upon  the  parly  claiming  an  estoppel  by  a  former  judgment  to  show  elrarl; 
that  the  fact  in  issue  w»s  determined  in  the  former  action.**  Zoetter  v.  BUty, 
100  N.  Y.  102,  2  K.  E.  Rep.  888.  It  is  not  apparent  that  in  the  action  in  the 
district  court  plaintiff  recovered  anytlilng  upon  a  quantum  meruit  or  on  ac- 
fH)unt  of  damages  for  breach  of  contract;  and  accordingly  the  d^ense  of  n» 
a^udieaia  fails.  As  to  plaintlfF's  appeal,  there  must  be  another  trial  of  the 
action  because  of  error  in  the  judge's  charge.  It  was  In  evidenoe  that,  after 
the  dismissal  of  plninttfT,  an  offer  was  made  to  take  her  back  in  the  service 
of  defendant,  upon  the  conditions  of  the  original  contract,  except  that  tlie 
time  of  service  was  to  be  from  the  date  of  the  offer,  January  13,  1888,  in- 
stead of  from  the  time  of  her  dismissal,  the  9th  or  10th  of  December.  1SS7, 
(upon  the  evidence  it  was  questionable  on  which  of  these  days  her  dismissal 
detluitely  took  effect.)  This  offer  the  plaintiff  rejected,  on  the  sole  ground 
that  the  proffered  employment  "from  to-day  on"  was  not  in  accordance  with 
the  original  contract,  which  was  an  agreement  on  the  same  terms  from  the 
27th  of  June,  1887,  to  the  27tb  of  June,  1888.  It  is  unquestionable  law  tliat  a 
Borvant,  wrongfully  discharged,  must  make  reasonable  endeavor  to  obtain 
other  employment,  and  that,  in  an  action  fmr  hla  wxongfal  discbarge,  hir 
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damagps  are  to  be  reduced  by  the  sum  that  lie  has  earned  i  n  other  empIoTmenl, 
or  that  he  might  have  earned  by  reasonable  efToit.  Polk  r.  Daly,  4  Daly,  411. 
But  the  discharged  servant  is  under  no  obligation  to  accept  aneiuploymentof 
a  different  nature  from  that  for  which  he  contracted,  or  in  a  different  locality 
from  that  in  which  he  contracted  to  work,  nor  to  accept  employment  from  a 
person  to  whom  there  is  rensonable  ground  of  objection.  8  Wait,  Act.  &  Def . 
SOI;  Straust  t.  Sfeerti^,  64  Ala. 299.  Now.  it  was  in  evidence  that  defend- 
ant's superintendent  {i,  6.,  the  defendant  rorporation  itself)  had  treated  plain- 
tiif  in  the  most  brutal  manner;  had  called  her  a  thief;  had  accused  her  of 
lying,  and  shaken  his  fist  at  her;  had  used  violent  language  to  her;  hq4 
laughed  and  Jeered  at  her;  had  put  hpr  out  of  tlie  office;  and  had  a  policeman 
to  stHnd  guard  over  her.  After  the  wrongful  dismissal  of  an  employe,  the 
employer  has  a  loetu  pomitentia,  and  may  reduce  the  damage  to  his  servant 
by  an  offer  of  re-employment.  Bigeloto  v.  Company,  39  Hun.  599;  Inqra- 
HAM.  J.,  in  Thompgon  v.  Wood,  1  Hilt.  96;  Robinson,  J.,  in  Polk  v.  Daly, 
4  Daly,  416.  But  such  offer  is  ineffectual  to  reduce  damages  unless  the  dis- 
charged servant  be  bound  to  accept  it;  and  such  offer  the  discharged  servant 
la  not  bound  to  accept  from  a  person  to  whom  there  is  a  reasonable  ground  of 
objection.  Strauss  v.  Meertiff,  64  Ala.  299;  8  Wait,  Act.  &  Def.  301.  And 
flnrely  It  is  unnecessary  to  argue  the  proposition  that,  after  the  cruel  treat- 
ment of  plaintiff  by  defendant's  superintendent,  she  was  under  no  obligation 
to  resume  work  and  habitual  association  with  a  person  of  such  morals  and 
such  manners.  ITpon  the  evidence,  therefore,  the  jury  might  have  found  that 
the  superintendent's  misbehavior  to  plaintiff  disentitled  defendant  to  reclaim 
her  services;  and  so  that  her  rejection  of  its  offer  was  Inoperative  to  reduce 
the  amount  of  her  recovery.  But,  by  the  peremptory  rulings  of  the  court, 
the  jury  were  not  allowed  to  say  whether  defendant's  conduct  towards  plain- 
tiff jastifled  her  rejection  of  its  offer;  and,  upon  the  assumption  that  she  wan 
bound  to  accept  the  offer,  the  amount  of  her  recovery  was  diminished  by  the 
■um  she  would  have  earned  if  she  had  accepted  the  offer.  By  its  seventh  in- 
struction, the  court  charged  the^nry  that  "plaintiff  was  bound  to  accept  such 
re-employment,  and  thus  keep  down  the  damages  for  the  breach;"  by  its 
eighth  instruction,  that  "plaintiff  by  stating  the  ground  upon  which  she  re- 
fused to  render  her  services  to  defendant  waived  all  other  ground ;"  and  finally 
the  court  charged  that  "all  plaintiff  can  recover  is  $150.48," — whereas,  had 
she  not  been  charged  with  what  she  would  have  earned  by  acceptance  of  the 
offer,  the  amount  of  her  recovery  would  have  been  0468.38.  Plaintiff  duly 
excepted  to  these  rulings,  and  whether  they  be  correct  or  not  depends  nptm 
the  question  whether,  by.  stating  one  ground  for  rejecting  defendant's  offer  of 
re-employment,  she  was  precluded  from  showing,  at  the  trial,  another  valid 
reaaoD  for  refusing  the  offer.  I  am  awaie  of  no  authority  for  the  ruling  of 
the  court  below ;  while  Btrauas  v.  Meerttef,  64  Ala.  299. 802, 809.  la  a  distinet 
mnd  decisive  authority  to  the  contrary.  The  judgment  must  be  leversed.  and 
a  new  trial  ordeKd«  esmtm  to  abide  the  «vent.  aL  coneor. 


iOimmon  TUas  of  Hfmo  York  Ciiy  and  County,  Cteneral  Ttrm.  Daoember  1, 1690.) 

laUrSLORD  IKD  TbHAMT— LlABILtTtBB  OV  TBVAUT— WaBTB. 

A  lessee  of  a  house  from  year  to  year  removed  therefrom  before  the  expiration 
of  the  year,  seourelr  oloalns  the  premises;  but,  within  a  few  days  thereafter,  the 
^ambinff  worit  waa  out  oat  and  stoien  bv  persons  unknown.  HtML,  that  thlsL  even 
ihoo^^to  aot  of  straugera,  omatttutea  oommlaslv*  waste  tor  whlah  tike  tonaat 

Appeal  from  ninth  dlatrlet  oourt. 

AiAion  by  Jamee  Began  lupitnat  Adolph  Lutby  for  damages  to  plaintiflf  ■ 
bouse  leased  to  defendant.  From  a  Judgment  for  plidntiff  defendant  appeali. 


Bbgak  v.  Littht. 
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Argued  before  Dalt,  0.  J.>  and  BiaOHorp  Rnd  Pbtob,  JJ. 
William  King  Sall^  tor  appellant.   Daniel      Van  Cott,  tor  reqwiideDt 

BttCHorF*  J.  Plaintiff  was  lenor  and  defendant  leasee  of  the  premises  51 
Xast  129tta  street*  In  the  cit/  of  New  Tork,  the  term  of  letting  being  from 
year  to  year,  and  the  year  expiring  May  1,  1890.  About  March  8,  1890.  the 
defendant  moved  out,  and  securely  closed  ttie  premises  against  the  introaloa 
of  persons  witbout  bis  consent.  Within  a  few  days  thereafter  tlie  plumbing 
work  was  cut  out  anid  stolen  by  persons  unknown.  When  plaintiff  again  be- 
came possessed  of  tfae  demised  premises  be  caused  the  plumbing  work  to  be 
replaced,  and  thereupon  brought  this  action  to  recover  the  sum  claimed  to 
have  been  necessarily  expended  by  bim  for  that  pu)-poe&  On  the  trial  there 
was  no  dispute  as  to  the  fact  of  letting,  and  the  removal  of  the  plumbing 
work  in  ttie  manner  above  stated,  and,  after  being  duly  charged  by  the  trial 
Justice,  tbe  jury  rendered  a  verdict  in  favor  of  the  plaintiff.  Judgment  was 
thereupon  duly  entered,  from  wliich  defendant  appealed.  The  only  alleged 
errors  assigned  by  defendant  as  grounds  for  reversal  are  to  be  found  in  tbe 
charge  to  the  jury  und  the  justice's  refusal  to  chatge  as  requested  by  tbe  d^^ 
fend  ant. 

Tbe  alleged  error  in  the  charge  la  that  portion  thereof  where  the  justice 
says,  "If  you  believe  the  evidence  of  the  plaintiff  your  verdict  will  be  for  the 
plaintiff."  To  this  defendant's  counsel  excited,  and  the  trial  jostice  tiiere- 
npon  corrected  his  charge  by  stating  that  be  desired  to  be  understood  as  say- 
ing that,  if  the  jury  believed  the  evidence  as  adduced  by  the  plaintiff,  the  ver- 
dict should  be  for  tbe  plaintiff,  to  which  correction  the  defendant's  eounad 
again  excepted.  Defendant's  counsel  also  requested  the  court  to  chargetbat, 
in  respect  to  tbe  property  stolen,  tbe  defendant  was  bound  only  f«r  ordinary 
diligence,  and  that  it  was  sufficient  to  exoaerate  the  d^endant  from  liability 
for  the  stolen  property  "if  the  defendant  used  as  much  care  and  diligence  for 
the  safety  of  the  property  as  is  usual  with  the  common  run  of  men,  or  with 
men  of  ordinary  discretion,  in  managing  their  property,"  and  "that  the  de- 
fendant is  not  responsible  for  the  condition  of  the  bouse  unless  it  waa  pot  in 
that  condition  by  bis  own  fault  or  negligence."  Defendant's  counsel  fuztber 
i-equested  the  trial  justice  to  charge  that  if  the  defendant  "left  the  house  in 
the  same  condition  as  the  owner  of  the  property  would  have  left  it,  and  while 
in  that  condition  the  property  was  stolen,  tbe  defendant  waa  not  liable.  **  AH 
of  these  requests  were  rauaed»  and  to  each  raCuaals  tbe  defeadaBt's  coanHl 
also  duly  excepted. 

It  is  apparent  from  tbe  exo^tions  and  the  requests  that  the  defense  pro- 
ceeded upon  the  theory  that  the  facts  adduced  to  substantiate  ptalBtifra  claim 
constituted  what  is  termed  "permissive  waste,"  and  that  therefore n^ligenee 
of  tbe  defendant  in  permitting  tbe  injury  to  plaintiff's  im>pertycoiuplidned  of, 
being  the  gist  of  the  action,  must  be  proved,  and  that  wiUiont  soefa  proof  tfae 
defendant  is  not  answerable;  and,  indeed,  the  brl^  for  the  defendant  npoa  thds 
appeal  is  almost  entirely  devoted  to  substantiate  that  view.  In  this,  bowerer, 
the  counsel  for  the  defendant  ia  mistaken.  Permiastve  waste  consists  in  the 
negligent  or  willful  omission  to  do  what  is  required  to  prevent  an  injury  to 
demised  premises, — as  to  suffer  the  demised  premises  or  a  part  thereof  to  go 
to  decay  for  tbe  want  of  repairs.  Yoluntary  or  commissive  waste  consists  of 
injury  to  the  demised  premises  or  some  part  thereof,  when  occasioned  by 
some  deliberate  or  voluntary  act,  as,  for  instance,  the  pulling  down  Otahonse. 
or  tbe  removal  of  waiuscots,  floors,  benches,  furnaces,  windows,  doors,  shelTee, 
ar  other  things  fixed  to  and  constituting  a  material  part  of  the  freehold.  See 
1  Washb.  Real  Prop.  p.  125,  par.  2 ;  2  Bouv.  Law  Diet.  p.  654,  "Waste. "  The 
mere  statement  of  these  definitions  will  be  sofflclent  to  make  itdear  that  tfae 
injury  to  the  freehold  complained  of  in  tdils  action  falls  within  Uie  class  known 
to  tbe  law  aa  "commiasive  waste."  I  apprehmdi  however,  that deftoodant^ 
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counsel  will  contend  that  because  it  does  not  appear  that  the  Injarj  for  the  le- 
ooTeiy  of  damages  for  which  this  action  was  brought  was  shown  to  bave  been 
comnUtted  bf  the  defendant,  or  by  bla  direction,  or  by  his  agents  or  servants* 
oommtssive  waste  was  not  established.  But  it  was  not  essential  to  the  recov- 
ery that  such  proof  should  have  been  made*  for,  though  the  acts  complained 
of  were  comniitted  by  strangers,  the  defendant  was  none  the  less  liable. 
1  TTashh. Beal  Prop.  p.  185*  pars.  84,  85;  Cook  v.  Transportation Co„  IDenio* 
104.  And  being  so  liable  the  fact  that  he  was  a  tenant  for  one  year,  or  from 
year  to  year  only,  does  not  deprive  the  plaintiff  of  his  right  of  redress  against 
bim.  There  appears  to  be  some  doubt  as  to  whether  a  tenant  at  will,  or  from 
year  to  year,  may  he  liable  for  permisiive  waste,  and,  in  support  of  his  claim 
tbatsut^  an  action  is  not  maintainable  against  that  class  of  tenants,  defend- 
ant's counsel  rites  Heme  v.  Bembow,  4  Taunt.  764.  "The  English  law  in  that 
respect  does  not  appear  to  bave  been  followed  in  this  country,  at  least  not  In 
%te  states  of  New  Jersey  and  New  York. "  See  Newbold  v.  Jirotim,  44  N.  J. 
Xaw,  266;  JPhilUps  v.  Covert,  7  Johns.  4.  The  facts  in  this  case,  however, 
instituting,  aa  above  stated,  commissive  waste,  there  can  be  ooquestlonaa  to 
the  plaintiff's  right  to  maintain  this  action,  since  in  such  a  case  all  tenants 
are  alike  answerable.  See  Wood.  Landl.  ft  Ten.  p.  710.  g  425,  and  cases  cited. 
It  would  therefore  have  been  proper  upon  the  evidence  for  tbe  trial  justice  to 
bave  directed  a  verdict  for  the  plaintiff,  leaving  the  damages  only  to  be  as- 
scesed  by  the  jury.  MeQregor  v.  Broton,  10  K.  T.  117.  For  reasons 
above  stated,  the  defendant's  exceptions  taken  upon  the  trial  in  the  cuurt  bfr* 
low  are  insoQlolent  to  warrant  a  reversal.  Tbe  lodgment  appeated  from 
aboakl  ba  afltrmecU  wtttk  ooBta.  All  ooncur. 


iCommon  FUtu     New  Tork  City  and  County,  Omeral  Tsrm,  Seeembar  1,  IMNk) 

Motion  to  vacate  a  Judgment  on  a  forfeited  arecogntzance  against  Daniel 
liavery  and  Thomas  Hayden. 

Argued  before  Dalt.  G.  J.,  and  Bisghoff  and  Fbtob,  JJ. 
X.  Steehler,  for  tbe  People.   J.  A,  O^Gorman,  for  defendants. 

BisOHOFF.  J.  Application  for  remission  of  a  forfeited  recognizanoe.  and  to 
Tacate  judgment  entered  thereon.  Counsel  do  not  refer  to  any  provision  of 
law  authorizing  the  remission  of  the  forfeiture  of  an  undertaking  given  la 
bastardy  proceedings,  and  such  authority  seems  doubtful.  The  matter  should 
tM  set  down  for  a  bearing,  and  the  petitioner  hare  an  opportonitj  ot  present- 
ing taj  BuggseUon  he  maj  desire  to  make.  All  omeur. 


iCommon  Pleat  of  Nme  TorTt  OHy  and  Countv*  General  Tsmt.  Deoember  1. 18B0.) 

Buir-Jin>oicBira  om  FoaRirsD  BacoomzAKoa— V^oAnoir. 

An  apitltcBtlon  to  vacate  a  judgment  on  a  forfeited  reooenixanoe  oanoot  be 
muted  unless  compliance  with  Laws  N.  Y.  1883,  a  410,  i  MiBii,  by  psTiiient  of 
ine  expeaiaa,  If  any,  ttf  the  atpprehMUkn  or  reoi^uiTe  of  hm  prisoner,  fs  shown. 

UotlODS  to  Taoate  judgments  on  forfeited  recognizances  against  ^Patrick 
Brady  and  John  J.  Martin*  and  agalnat  John  Lashw  and  another. 
Argued  before  Dalt.  0.  J.*  and  Bisohoff  and  Fbtob,  JJ. 
/.  £.  FOlowtt  Dist.  Atty.!  fbr  the  People.  John  O,  QUman,  tot  delend- 
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Bi6CH0FF»  J.   Laws  1882,  c.  410»  §  require,  as  a  condition  to  tbe 

granting  of  this  application,  ^at  the  expenses,  if  any,  incurred  in  tbe  appre- 
hension or  recapture  of  the  principal,  and  the  costs  and  expenses  of  tbe  pro- 
oeedinn  to  enforce  the  forf^tnre,  shall  he  piUd.  See,  aleo.  Oode  Civil 
Free.  §  852.  The  oertificate  of  the  district  attorney,  on  this  application,  does 
not  show  that  the  above  requirements  have  been  GomjiM  with.  On  prodoo- 
tion  and  fllliig  of  a  proper  oerUfieate  this  application  should  be  granted.  All 
concur. 


Eaqijs  Tubb  Co.  o.  Edward  Barb  Co. 
{Common  Pleas  ttf  New  York  CUu  and  County,  General  Term.  Deoember  i,  ISM.) 

AFPBAI. — PRACTICB — ReHURINO. 

A  notion  for  reargnment  of  an  appeal  most  be  dented  where  tbe  gnmnds  for  re- 
rerMd  urged  recetved  due  oonsider^don  in  the  deotslon,  and  none  of  the  grooDds 
for  which  a  rehearing  Is  idlowed,  under  the  mlee  of  the  oonrt,  are  ilunm. 

Motion  for  reargnment  of  an  ^q)eal.    i-'or  the  decision  on  the  appeal,  see 

10  K.  Y.  Snpp.  lis. 
Argued  before  Dalt.  C.  J.,  and  Bisghoff  and  Prtob.  JJ. 
A.  C.  Smith,  tor  appellant.   Michael  H.  Cardozo,  for  respondent. 

BisoHOrr,  J.  Tlie  appeal  herein  was  heard  by  the  general  term  of  this 
court,  in  June.  1890.  before  Larrkhobb*  0.  J.,  and  Boorstaveb,  J.,  tbe 
latter  writing  an  opinion  for  afflnnance,  concurred  In  by  the  chief  Juatice; 
and  upon  an  examination  of  the  opinion,  and  of  tbe  case  on  appeal*  It  Is  ap- 
parent  that  the  several  grounds  urged  on  behalf  of  appellants  for  reversal  re- 
ceived due  consideration.  Bule  iB  of  the  general  term '  rules  of  this  court 
permits  a  reargument  of  an  appeal  when  it  appears  clearly  "that  some  ques- 
tion decisive  or  the  case,  and  which  was  presented  by  counsel  upon  tiie  re- 
argument,  has  been  overlooked  the  oovrt.  or  that  the  deelshm  is  inoon- 
aistent  with  some  statute*  or  with  a  controlling  decision,  to  wblcli  tiie  attcmtlon 
of  the  court  was  not  (»lled,  through  the  neglect  or  inadvertence  ot  counsel;" 
and  an  inspection  of  appellant's  papers  on  this  motion  does  not  disclose  any 
at  the  grounds  upon  which  a  rea^ument  may  be  bad  as  above  provided. 
Appellant's  motion  for  a  reargument  itf  Uie  appeal  should  be  denied.  All 
concur. 


BoBKRa  o.  Sons  o#  If  osbb. 
(Common  Pleoc  ^  New  Tbrft  CHiy  and  OowUv,  General  IWwk  Deoembsrl,mOi) 
Bbkxvolbkt  Sootsnxs— Uutcai.  Bskefit  iHBnaASon— pATmrr  or  Dvv. 

The  tnr-lawB  of  a  benevolent  society  provided  that  a  member  failing  to  pay  dues 
■boold  forfeit  Mb  dainiB  on  the  aooie^:  bat  that  heBhould  be''entit)ea  toall  rigfau 
SB  soon  as  he  is  dear  on  the  books. "  ravment  of  daes  in  defoolt,  tendorad  to  the 
secretary  of  the  society,  was  refused  aim  on  the  ground  that  he  had  no  authoi^ 
1^  to  accept  daes,  which  must  be  paid  at  meetings  of  the  society  or  of  Ita  dlreotocs. 
Jt  appeared  that  it  was  the  practice  of  tbe  secretary  to  receive  dues  from  memben 
and  pay  them  to  tbe  socie^.  Meld,  that  the  sode^  was  est<qiped  to  deny  the  as- 
thority  of  tbe  secretary  to  acoept  the  daes  tendered;  and  that,  the  memb^  hartng 
died  before  a  meet'ng  of  the  society  or  the  dlreotors,  the  aoolety  was  Uatda  tor  the 
benefit  payable  on  tbe  death  of  a  member  "Clear  In  tae  books.  * 

Appeal  from  sixth  district  court. 

Action  by  Louis  Boeding  against  the  Sons  of  Moses,  an  incorporated  be- 
nevolent society,  to  recover  a  sum  of  money  alleged  to  be  payable  by  tbe  so- 
ciety on  the  death  of  one  Michael  C.  Ash,  one  of  its  members,  assigned  by  the 
widow  of  said  Ash  to  plaintiff.  From  a  judgment  for  plaintiff,  defemlattt 
appeals. 

Argued  before  Dalt,  C.  J.,  and  Bisghoff  and  Pbtor,  JJ. 
W,  JZ.  Apooner,  tta  appellai^  L.  8,  PhUHpt,  for  re^Modenft. 
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Frtob.  J.  Action  bv  an  asSignre  to  recover  of  defendant,  a  benevolent 
Bodf'ty.  9250,  to  wbich  tbe  aaslifnor  claimed  to  be  entitled  as  widow  of  a  de- 
ceased member  of  tbe  society.  Tbe  claini  was  valid.  If  tbe  deceased  member 
had  comi^ied  with  proTlslrais  of  the  society's  Igr-iaws,  now  to  be  considerpd. 
Artfcle  4,  g  1:  *'£ach  member  shall  pay  94  dues  at  the  end  of  each  quarter. 
In  the  months  of  March,  June,  S^tember,  and  December,  or  in  the  following 
meeting  of  the  directors.**  "See.  4.  A  member  who  ffdls  to  pay  his  dues  at 
tbe  legally  spedSed  time  forfeits  all  claims  on  the  society,  with  the  exception 
of  the  burial  ground.  He  is  entitled  to  all  rights  as  soob  as  he  Is  clear  in  tbe 
books.**  Article  13,  §  1:  "The  r^ular  general  meetings  shall  take  place  on  a 
Sunday.  In  the  filddle  of  the  months  of  December,  March,  June,  and  Septem- 
ber. There  shall  also  be  held  a  board  meeting  monthly."  It  is  conceded,  in 
Rspeet  of  the  two  quarters  ending  in  June  and  i  n  September.  1888,  Ibat,  when 
be  died,  no  part  of  tlie  eight  dollars  then  due  bad  been  actually  paid  to  the 
aociety;  and  the  question  Is,  had  he  done  tliat  which  was  the  le^^  equivalent 
at  payment,  or  w»s  he  **clear  in  the  books?"  He  had  done  this.  The  two 
quarters  having  elapsed  without  payment  by  the  deceased,  notices  to  pay  those 
duee  were  sent  to  him  by  the  secretary  of  the  society.  October  14tb.  a  sop  of 
the  deceased,  on  his  behalf,  sent  a  check  for  eight  dollars,  the  amount  of  the 
dues  for  two  quarters,  to  tbe  secretary  uf  the  society,  Kext  day  the  secretary 
returned  tbe  check,  with  a  letter  stating  that  he  had  no  nuthority  to  accppt 
dues  from  members,  which  roust  be  paid  at  meetings -of  the  aociety  or  at 
meetings  of  the  directora,  and  that  the  next  meeting  would  be  held  in  the  en- 
suing November.  The  secretary  admitted  that  he  was  in  the  habit  of  receiv- 
ing dues  from  members,  but  this  he  did  as  a  favor,  and  not  under  the  author- 
ity of  the  by-laws.  It  appeared  that  this  bod  of  the  deceased  made  other  ten- 
ders In  cash  to  the  secretary,  which,  however,  he  declined  to  receive  on  tbe 
same  ground.  The  deceased  died  October  25,  1890.  At  his  death  was  he 
**clear  in  the  books?"  The  secretary  had  no  authorl^  underthe  constitution 
or  by-laws  to  receive  dues  from  members.  As  a  member  of  the  society,  thed^ 
(»ased  was  chargeable  with  notice  of  tbe  by-laws.  When  he  attempted,  by 
his  agent,  to  pay  his  dues,  he  did  so  by  tender  to  a  person  without  actual  an- 
thority  to  accept  It;  and  so.  it  ia  said,  he  died  in  default  to  the  society.  Bat 
it  is  answered  that  the  society  is  estopped  to  deny  the  authority  of  the  secre- 
tary by  bis  habitual  practice  in  recelvingdues  from  members.  That  such  was 
bis  practice  is  incontrovertible  upon  the  evidence.  A  practice  so  habitual  and 
so  long  continued,  aided  by  tbe  fact  that  the  dues  received  by  the  secretary 
were  paid  by  him  to  tbe  society,  raises  a  presumption,  if  not  that  the  by-law 
requiring  tbe  treasurer  to  receive  all  moneys  had  been  tacitly  abrogated,  at 
least  that  such  practice  of  the  secretary  was  known  and  ratified  by  the  society. 
This  presumption  Is  not  rebutted  by  a  particle  of  proof;  and  so  the  defendant 
was  estopped  by  the  apparent  authority  wbich  is  communicated  to  its  agents. 
Tbe  distinction  which  the  secretary  draws  between  his  oi&cial  and  his  Indl- 
Tidiial  character,  saying  that  he  received  dues  In  tbe  latter  and  not  in  tbe 
former  capacity,  is  one  wbich,  existing  only  in  his  own  consciousness,  could 
not  be  perceived  by  those  who  put  the  moneyln  his  bands.  To  suffer  Its  sec- 
retary habitually  to  receive  and  pay  to  it  dues  from  members,  without  objec- 
tion that  he  baa  no  authority  so  to  do,  and  then,  when  by  the  death  of  a  mem- 
ber his  error  is  irreparable,  to  deprive  the  widow  of  her  pittance  on  the  pre- 
text that  tbe  tender  was  to  the  wrong  person.  Is  an  Injustice  wbich  the  courts 
will  be  astute  to  avert.  The  argument  of  the  defendant's  counsel  that  the 
secretary  apprised  the  deceased  of  his  lack  of  authority  to  receive  d  ues  ia  with- 
out force,  since  he  did  so  on  the  15th  of  October,  the  day  after  the  tender. 
Appellant  urges  that  the  tender  of  payment  was  not  made  at  the  "legally  speci- 
fied time, "  as  prescribed  by  tbe  by-laws;  but  the  answer  is  obvious  that  this 
time  is  too  nncertain  and  indeterminate  to  justify  a  forfeiture  for  failures  to 
ascertain  it*  Tor  near  40  years,  tbe  deoeased  had  been  oontribuUng  to  the 
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treuiirjr  of  the  society,  imd  it  would  be  the  extreme  of  fajaiUce  to  deny  his 
widow  the  email  provision,  because  eight  dollars  were  oot  tendered  on  the 
rery  day  of  payment.   The  deceased  was  "clear  In  the  books;"  but,  if  not. 
was  the  fault  of  dflfendants.  Judgment  affirmed,  with  coata.   All  ooncnr. 


(Common  Plea$  ftf  Nw>  Tork  CUy  and  County,  Oefuml  Ttm.  Deoanbor  t,  laoa) 

L  FowBH*  or  AoBKTS— AFPABnra  Aunoain. 

Plolntlfl,  on  an  Invitatloti  recelTed  in  reply  to  his  auwer  to  an  adTOrtlMamiL 
■eekicg  emitloyment,  went  to  the  ofDoe  of  defendant,  a  forelgs  corporation,  and 
was  ]:>eieTTed  b7  defeDdaDt*B  manurer  to  one  IL,  who  drewop  awrtttoa  appUo&tkm 
for  the  employment  of  plaintiff,  to  oe  sent  for  approvml  to  defeodanVi  home  offloo, 
which  plafntur  siKned ;  and  M.  eanged  liim  in  the  mean  Ume  at  a  we^ly  aalair, 
and  demanded  ana  reoelved  from  him  a  deposit  of  moaev  as  aeoortty  for  tne  faitb- 
fnl  discharge  of  bis  dut7.  The  application  whs  not  sent  to  or  approved  by  the  bonie 
offloe.  Had,  that  it  was  no  defenae  to  an  action  by  plaintiff,  to  recover  ancli  d*- 
posit  and  salary,  that  the  mansgnr  bad  aathorltar  only  to  rsortTe  applications  for 
emplovment,  ana  to  employ  evpuoauto  after  tliey  were  appnwed  by  the  company, 
plaintiff  hanoff  no  koowleoge  of  this  limitation  of  the  manager's  anthorttiy,  aa  us 
apparent  anthoil^  was  geniraL 

1  Sun— Pkoot  oi>  Aobkot. 

In  an  action  against  a  oorporaU<Hi  on  a  contract  alleged  to  Iiav*  been  mada  with 

SlainUff  by  H.  on  behalf  of  defendant  as  its  manager,  H.  was  called  as  a  witaesa  by 
Pendant  to  show  the  course  of  business,  the  restrictions  on  his  aathorit?.  eto^ 
and  testified  that  he  was  manager  of  the  company;  and  this  was  not  eoiit»dlots)L 
Held,  that  the  avidenoa  sattfilialwd  his  aganay. 

Appeal  from  seventh  dlstdct  court. 

Action  by  Antolne  K.  Beneech  against  the  John  Hancock  Uutoal  tJfa  In- 
.  Burance  Company.   From  a  judgment  for  plaintiff,  defendant  appeals.  For 
former  report,  lee  ION*  Y.  Supp.  956. 
Argued  before  Dalt.  G.  J.,  and  BucBorr  and  FAtob.  JJ. 
LsMffhein  Brot.  d  Xanyfiain,  for  appellant,   ff*  (7.  JruncSfoh.  ftnr  zespoQd- 


Daly,  G.  J.  The  defendant  Is  a  foreign  corporation  having  an  office  at 
Ko.  28  Union  square,  in  the  city  of  New  Tork,  which  is  In  chai^  of  Mr. 
Hill,  the  manager  for  the  defendnnt.  The  plaintiff,  Beeking  employment  and 
seeing  an  advertisement  In  the  Staats  Zeltung,  wrote  to  the  said  office,  and 
received  a  written  reply,  whereupon  he  called  there,  and  was  received  by  the 
manager,  Ur.  Hit],  who,  upon  learning  his  business,  referred  him  to  one 
Emil  Miller  as  the  "superintendent  for  Staten  Island."  Miller  entertained 
the  application  of  plaintiff  fur  employment,  drew  up  a  written  paper  for  bim 
to  sign,  to  be  sent  to  the  home  office  for  approval,  engaged  him  In  the  mean 
time  at  a  salary  of  910  per  week  to  solicit  Insurance  for  the  company,  and  d» 
manded  from  him  $100  as  security  for  the  faithful  discharge  of  his  duty,  wbleh 
sum  plaintiff  paid  Into  the  said  office.  Plaintiff  worked  six  weeks  In  procnr- 
ing  appllcatlona  for  Insurance  in  the  company,  and  received  tbree  weeks' 
wiigea,  being  the  sum  of  (30.  His  application  was  not  sent  to  nor  approved 
by  the  home  office,  hdJ.  upon  his  falling  to  receive  any  further  wages,  be 
brings  this  action  to  recover  his  9100  deposit,  and  $30  balance  of  salary  due. 
The  claim  is  resisted  by  the  company  on  the  ground  that  the  plaintiff  was  em- 
ployed by  Miller  and  not  by  the  company;  that  Milter  was  merely  an  agent  to 
solicit  insurance  and  collect  premiums,  and  liad  no  authority  to  hire  others; 
that  Hill  had  no  authority  to  hire  agents  except  with  the  approval  of  the  home 
office  after  written  application  submitted  to  it;  that  no  person  had  authority 
to  receive  deposit  of  cash  as  security,  the  only  security  received  by  the  com- 
pany being  a  bond;  that  the  application  of  plaintiff  was  never  received  by  nor 
sent  to  the  home  office;  that  defendant  had  no  knowledge  of  the  employment 
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9t  pUiiUS.   Tbe  lattice  before  wbom  tbe  oease  wae  tried  gate  Judgmenl 

for  tbe  plaintiff  for  the  full  amount  daimed,  and  tbe  defendant  appeals. 

The  Judgment  should  be  affirmed.  The  transaction  through  which  the  pliUn- 
tut  waa  todnoed  to  part  with  his  monej  and  give  bts  services  to  the  company* 
uder,  «B  be  believed,  due  MnpkiTment  by  tbem*  took  place  at  the  office  of  the 
mnpmnj  In  New  York,  and.  In  effect,  with  tbe  manager  himself;  for  althou^ 
all  that  Ifr.  HU1»  tlie  manager,  did  was  to  refer  the  plaintiff  to  Mr.  Miller,  yel 
at  this  was  done  with  full  knowledge  of  the  plaintiff's  application  for  em- 
ployment, and  that  he  came  to  that  office  pursuant  to  an  advertisement  and 
a  letter  apparently  Issuing  from  It,  whatever  Miller  did  in  respect  of  the 
plaintiff's  application  was  as  much  an  act  of  Hill  as  If  the  latter  personally 
transacted  tbe  whole  businese.  Tbe  plaintiff  having  first  applied  to  Hill,  and 
being  referred  by  the  latter  to  Miller,  wltliout  any  notice  that  Miller  was  act- 
ing OD  hie  own  behalf,  had  a  right  to  assume  that  Miller  was  acting  for  HIU. 
Miller  was  an  i^ent  of  tbe  company,  with  limited  powers,  which  did  not  in- 
clude tbe  hiring  of  ottiers;  but  the  plaintiff  dealt  with  him  because  referred 
to  him  by  Hill,  and  tbe  plaintiff's  riftht  of  recovery  does  not  depend  upon 
Miller's  authority,  but  upon  Hill's.  Hill's  power  to  employ  agents  was,  it 
seems,  restricted  by  tbe  company  to  receiving  and  forwarding  written  appli- 
cations for  emplf^ment,  and  the  hiring  ct  snch  applicants  as  were  thereafter 
^>proved  by  the  company.  Tbe  phiintiff,  however,  did  not  know  of  tbls  llss' 
itation  upon  Hill's  authority.  He  knew  that  be  bad  to  sign  a  written  appli- 
cation, and  he  did  so;  but  wtiotfaer  Hill  liad  power  to  employ  him  temporarily, 
pending  the  approval  by  the  home  office,  and  whether  Hill  had  authority  to 
accept  and  receive  at  the  time  of  the  application  a  cash  deposit  as  security,  he 
did  not  and  could  not  know.  All  he  knew  was  that  he  waa  invited  to  come 
to  the  office  of  the  defendant's  maiiager  to  obtain  employment;  that  lie  went 
there  pursuant  to  such  invitation,  and  there  found  tbe  manager,  who  referred 
him  to  another  person  who  assumed  to  employ  him  In  the  regular  coune  of 
business,  and  set  him  to  work.  The  case  resembles  in  Its  principal  features 
CooD  V.  Albany  Brewing  Co.,  10  K.  Y.  tiupp.  218.  There  the  plaintiff  was  em- 
ployed for  one  year  by  one  Oray,  an  agent  of  the  oorporatlon,  who  bad  no  au- 
ifaority  to  hire  men  longer  than  a  day  at  a  time,  but  the  court  sustained  a  re- 
covery npon  the  contract,  on  the  principle  that,  although  a  special  agent  with 
Umited  powers  cannot  bind  the  pirincipol  where  he  acts  outside  the  scope  of 
bis  authority,  yet  the  rule  is  subject  to  the  qualification  that,  when  an  agent 
Is  Intrusted  to  do  a  particular  kind  of  business,  he  becomes,  as  between  the 
principal  and  parties  dealing  with  bim,  the  general  agent  tor  the  transaction 
of  that  business,  and  bis  acts,  as  between  his  princi[wl  and  strangers  in  that 
particular  line,  will  bind  the  principal,  although  be  violates  aome  private  in- 
stmotton  given  by  his  principal  not  known  to  the  pnblic.  It  was  held  that 
as  Gray  hiul  authority  to  hire  hands,  such  authority,  as  between  defendautand 
strangers  dealing  with  him  in  that  line,  would  be  general,  unless  tbe  llmlta- 
tlMi  or  quaUfieation  ot  his  authority  was  made  known  to  persona  whom  he 
employed  in  the  service  of  the  defendant,  and  that,  as  between  the  parties* 
6ny  was  the  ostensible  agent  ot  tbe  defendant,  and  clothed  with  all  power 
be  assumed  to  exerelse.  In  this  case,  Hill,  who  was  manager  of  the  company, 
bad  authority  to  receive  applications,  and  to  employ  i^ents.  It  was  not  known 
to  the  plaintiff  that  the  autbtuity  to  employ  did  not  exist  until  the  company  had 
a.pp£0'/ed  the  applications  which  Hill  was  authorized  to  receive.  If  Hill  ex- 
ceeded his  authority,  and  employed  persons  pending  the  approval  of  the  appll- 
eation,  and  tttey  performed  woric  for  thecompany  npon  the  conditions  fixed  by 
Bill,  they  are  not  to  suffer  because  of  tbe  undisclosed  limitations  upon  Hill's  au- 
thority.  As  between  Hill  and  the  plaintiff,  bis  apparent  authority  was  gen- 
•rak*  Inthecass  quoted,  the  general  terma<th6tbirddepartment,(May,  IWO,) 
eftfls  the  lai^vage  used  iu  the  opinion  in  Conover  v.  Jnturanee  Co.,1  N.  Y.  2^; 
'Inootponted  oon^naies,  wbone  bnsinaM  la  neoeesarlly  oondueted  altogetbef 
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by  agents,  ihoald  be  required  at  their  peril  to  see  to  It  that  the  offieem  and 

agents  whora  they  employ  not  only  know  what  their  powers  and  duties  are, 
but  that  they  do  not  transcend  those  powers.  How  else  are  third  persons  to 
deal  with  them  with  any  degree  of  safely?"  and  "the  public  have  no  means  of 
judging  In  a  particular  Instance  whether  tbe  officer  Is  or  Is  not  within  his 
presoribed  limits."  And  thecooitssay:  "The  plaintiff  had  ariglittoassniBe 
that  the  person  at  the  office  who  assumed  t6  employ  laborers  had  authority  to 
act  In  that  capacity,  and  it  has  been  held  that  a  jury  may  presume  the  author- 
ity in  such  a  case  from  an  act  apparently  done  in  the  usual  coarse  of  busi- 
ness at  the  office  of  the  company,  wiihuut  tbe  evidence  of  actual  knowledge 
on  the  part  of  the  company  or  its  directors,  or  of  express  ratification. "  The 
appellant  contends  in  his  brief  that  tliere  Is  no  proof  that  Hill  was  mimager 
of  the  company,  or  that  his  office  was  the  office  of  the  company.  This  can 
hardly  be  seriously  argued  in  the  face  of  Hill's  repeated  and  nnoontradicted  tes- 
timony that  he  was  manager  of  the  company,  and.  In  view  of  the  fact  that  the 
defendant  called  him  as  its  own  witness  to  show  the  course  of  businees  at  the 
office,  the  restrictions  upon  his  authority  imposed  by  the  defendant,  It 
was  further  proved  that  a  cash  deposit  had  been  reoelved  at  the  office,  and  ap- 
parently with  the  knowledge  of  Hill  in  a  previous  case,  and  that  other  per- 
sons had  been  employed  as  tbe  plaintiff  had  been,  and  had  made  deposits,  and 
had  been  paid  wages  at  tbe  office.  None  of  the  authorities  on  tbe  question  of 
ageney  conflicted  with  the  cases  cited  and  relied  upon,  and  none  of  the  exeep- 
uom  calls  for  reversal.  The  judgment  should  be  brined.  All  conciu. 


(Common  Pleas  of  ifew  Torh  CUv  and  County,  OeneraZ  Ttrm,  Deoember  1,  UML) 

1.  Statutb  or  FaAtTDS— AoRSBHsim  iror  to  bi  PaaToainD  wiranr  a  Ybab. 

By  a  writing  which  contained  the  terms  of  an  agreement  between  plain  tiff  and 
defendante,  but  was  not  si^ed  by  the  latter,  and  whloh  was  dated  November  27, 
1888,  the  agreement  waa  *'to  take  place  and  effect  December  l,  1888,  for  one  year." 
Held,  that  the  agreement  ran  from  Deoember  lat,  and  waa  tberefora  not  within  the 
statute  of  frauds  OS  an  agxeemenfby  Its  terms  not  to  be  perfCnnad  wittala  om 
year  from  the  maklDfftbereof."  8  Bar.  8L  N.  T.  p.  UB,  i  S. 

%  COSTBAOTS— CORBTBUOnON. 

An  agreement  by  defendants  to  pay  plaintiff  oommlMlons  on  oonsigaments  of 
goods  to  them  for  sale,  *'lnftuenoed**  by  film,  for  one  year,  waa  terminated  I7  de- 
leadanta,  pursaant  to  its  oondltlons,  before  the  end  of  the  Tsar.  Held;  that  plaia- 
tUt  ma  entitled  to  commiaaioDs  on  goods  consigned  and  reoelTed  bsfwa  the  tar- 
mlnatlon  of  the  agreement,  although  not  theo  sold. 

Ik  Bum— BMTIBB  OR  SsTXaABLB. 

Where  defendonu  bad  made  pi^ents  to  him  of  oommlsslona  on  smsrate  ooo- 
slgamentB,  tbey  coold  not  defeat  an  aotflai  lor  other  oomBdssIoos  tij  setai^npthat 
tbe  agreunent  was  aa  entire  etntraelk 

Appeal  from  city  court,  general  term. 

Action  by  Frederick  D.  Blake  against  Carl  Voight,  John  T.  Hand,  and  Au- 
gustus J.  Bolle,  for  commissions  for  procuring  consignments  of  goods  to  de- 
fendants. Tbe  jury  found  a  verdict  for  plaintiff,  and  a  motion  by  defendants 
for  a  new  trial  was  denied.  From  the  judgment  entered  on  the  veidlot,  and 
the  order  denying  their  motion  for  a  new  trial,  defendants  appealed  to  the 
general  term  of  the  city  court;  and  from  the  judgment  of  afflrmanee  at  tbe 
general  term,  defendants  again  appeal. 

Argued  before  Daly,  G.  J.,  and  BisoHOvr  and  Pbtob,  JJ. 

Carter,  Suffhea  A  Cratatht  {CharUa  B,  Hugha,  ni  ooonsel,)  tor  sfipel- 
Imtik   O.  StUnbridgi  Smitht  tor  respondent. 

FRT<Ht*  J.  Appeal  fnMu  a  jodgmoit  of  the  general  term  of  tbe  oity  eoort, 
affirming  a  judgment  on  a  verdict  and  an  order  denying  a  motion  tor  a  new 
trial.  Actton  to  reoorer  a  percentage  at  oommlmioni  op  etmsigiunanti  of 
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good!  for  Mia  by  defendants  u  facton.  The  complatot  foandi  tbe  oftitse  of 
action  on  an  express  contract;  and  the  defense  is  that  tbe  agreeaienl  was  void 
undw  tbe  statute  of  frauds,  because  "bj  Its  terms  not  to  bf  performed  witbin 
oneyearfrom  tbe  making  thereof."  2  Uev.  St.p.  135,  §  2.  It  appears  that  tbe 
result  of  tbe  n^^Uaiions  between  the  parties  was  embodied  In  a  paper  which 
exhibits  the  terms  and  conditions  of  their  agreement,  but  whleti  was  not 
signed  by  defendants.  This  paper  was  dated  27tb  November,  1888,  and 
its  terms  was  "to  take  place  and  effect  December  1»  188S,  for  one  year.** 
The  contention  of  counsel  for  appellant  la  that  the  contract  is  void  on  its  Csoep 
because  expressly  incapable  of  performance  within  a  year;  and  he  8upp<Hta 
bis  position  by  an  argument  of  unusual  ability  uid  research,  to  which  argu- 
ment, however,  both  counsel  for  the  respondent  and  the  court  below  are  con- 
tent to  reply  merely  that  "the  statute  of  frauds  is  Inapplicable."  But  If,  as 
seems  to  be  conceded  by  that  court  and  oounsel,  the  contract  was  made  on  the 
27th  of  November,  18^,  and  was  to  continue  for  one  year  from  tbe  1st  of 
December  following,  the  statute  is  not  only  applicable,  but  is  a  complete  bar 
to  the  action.  In  terms,  the  contract  was  to  continue  "for  one  yetit."  but 
one  year  from  when?  Whether  from  27tb  of  November  or  1st  of  December  la 
imniateriiil;  for  in  either  event  it  was  to  subsist  only  for  a  year,  and  so  was 
valid,  although  not  subscribed  by  defendants,  "the  party  to  be  charged."  An 
alternating  construction  remains,  namely,  that  the  agreement  was  made  on 
the  27th  of  November,  and  was  to  continue  for  a  year  from  the  Ist  of  Decem- 
ber following;  upon  which  hypotliesis  the  contract  would  be  plainly  invalid. 
But,  was  the  contract  made  on  the  27tb  of  November^  The  language  is: 
"  This  agreement  to  take  place  and  effect  December  1,  1888."  In  effect,  on 
27th  of  November,  the  parties  say:  "This  is  the  contract  we  intend  to  make, 
but  we  postpone  making  it  till  1st  of  December."  Thus,  the  contract  had  its 
inception  on  the  1st  of  December;  was  then  for  the  flrst  time  an  effectual  in- 
strument; and  prior  to  that  period  waa  inchoiite  and  ambulatory.  In  other 
words,  though  the  minds  of  the  parties  were  at  one  on  the  27th  of  November, 
the  agreement  did  not  "take  place"  till  the  1st  of  December.  Although  on 
the  27th  of  November  the  terms  of  the  anticipated  agreement  were  recipro- 
cally acceptable  to  the  parties,  they  expressly  deferred  the  "making"  of  it 
until  the  1st  of  December.  Prior  to  December  1st  the  contract  existed  merely 
in  contemplation  and  expectation.  Then  only  did  It  become  an  operative 
actuality;  and  so,  "from  the  making  thereof ,"  performance  was  not  suspended 
for  more  than  **one  year."  Since  the  parties  eso  indtutria  have  inserted  in 
their  contract  an  express  provision  that  it  Is  "for  one  year,"  I  cannot  infer 
that  it  has  a  longer  duration.  But,  supposing  the  language  of  tbe  instrument 
to  be  equivocal,  ut  rea  rxUeat,  it  will  be  construed  to  run  from  the  1st  of 
December  rather  than  from  the  27th  of  November,  as  thus  the  right  will  be 
upheld  instead  of  being  defeated.  I  conclude  that  the  i^reement  sued  on  waa, 
by  its  terms,  to  be  performed  within  a  year  "from  the  making  thereof,"  and 
0O  was  valid,  although  not  "subscribed  by  the  parties  to  be  charged  there- 
with."  In  the  other  points  of  appellants  we  perceive  still  less  merit. 

1.  Pursuant  to  a  condition  in  tbe  contract,  defendanta  terminated  it  on 
the  3d  of  June,  1889;  and  they  now  contend  that  plaintiff  is  not  entitled  to  a 
percentage  of  commissions  on  goods  unsold  when  the  contract  ended*  although 
consigned  and  received  before.  The  agreement  was  that  plaintiff  was  to  be 
paid  for  the  consignments  which  he  "  influenced;"  and  it  is  not  disputed  that 
bis  "influence"  directed  the  consignments.  In  the  strictest  sense  of  the  con- 
tract, plaintiff  had  earned  his  reward  by  rendering  the  stipulated  swrice;  and 
t4)fl  defendants  could  not,  by  an  arbitrary  exercise  of  tbeir option,  deprive  faim 
of  the  compensation  to  which  he  had  already  entitled  himself.  In  ifaiw/octur* 
Ing  Co,  v.  Holbrooke  118  N.  T.  586, 23  N.  E.  Bm.  908.  the  eontract  reserved  to 
a  par^  Uie  right  "to  terminate  It  at  any  time;**  but  the  oouit  said  (page  592, 
118  N.  Th  and  p^  900,  28  K.  E.  Bep.)  tbe  right  to  tenninate  had  one 
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UmlUtloo,— UwtiiD*  of  Us  exexelu  waasnMeotto  t!w  ordinary  nqatnneBtBoC 
good  fiUtta  aftw  the  eontnct  wa>  obUInea.  and,  the  agents*  right  to  profits 
aasnred.  It  ooald  not  be  pot  at  end  in  bed  ftilthp  and  for  the  sole  porpoee  ot 
depilTlsg  him  of  its  profits.  This  was  predle^ed  of  a  rewaid  yet  to  be 
earned,  mit  here  the  pl^ntifl  has  earned  hta  compensation  perftonnanee  of 
the  agreed  service. 

2.  AppeUanta  contend  further  that  the  agreement  is  enUre,  and  that  no 
cause  of  action  for  a  percentile  of  the  commlnlonB  acomed  nnUl  the  oloee  of 
tlie  business  between  Uie  parties.  But  d^endants  bad  treated  the  eontracft 
as  severaUe  hf  paTmenis  to  {dalnttff  In  the  pn^rress  of  the  baslness,  and 
"there  Is  no  better  way  of  seeing  what  the  parties  Intended  than  seeing  whi^ 
thev  did  under  the  instrument  In  dispute."  Chapman  v.  Bluok,  4  Bing.  N. 
a  187>  ld8. 

8.  The  exc^ons  to  the  erldence  are  obrioiwly  nntenaUe.  The  ]nd^ 
ment  abould  be  affirmed,  with  oosta.  All  oonenr. 


{Common  Pltaa  aj  Sem  Tork  CUy  and  County,  Special  Term.  Angnat  W,  UBO.) 

Coxmm— In  BuFPLSiaNTATtT  PBOOBSDmes— ksuuBa  nam  iKpewnmira. 

Code  CItU  Froc  N.  Y.  %  22S6,  proTiding  that  where  a  defendaot  Imprisoned  for 
oontempt  Id  supplemeiitary  proceedlngB,  as  prescribed  In  sectiOD  84S7,  is  unable  to 
endure  the  impruonment,  or  paj  the  snm,  or  perform  the  act  or  daty  required,  the 
court  may.  Id  its  discretion,  and  on  such  terms  as  Justice  requires,  order  him  to  be 
dischargea  from  imprisonment,  is  the  only  autbori^  for  releasinsa  person  ao  im- 
prisooed,  and  a  motion  to  be  admitted  to  bail  pendins  an  appeal  Irom  the  order  of 
oommltment  wUl  be  denied.  The  Bindicatio&  for  reUef  mnat  be  made  under  sidd 
MotlonSastt. 

Action  \if  Valentine  A  Oompsny,  a  corporation,  against  Le(^Id  MandeL 
FlalntUfi  having  obtained  Judgment,  Instituted  suppJementat;  prooeadlngs, 
and  obtiUned  an  order  reqo&ing  defendant  to  appear  and  be  ezamlned,  which 
he  dlsobciyed.  Thereupon,  an  order  to  show  cause  was  made,  which  defend- 
ant failed  to  answer,  whereupon  Judge  Booxbtatbr,  on  August  7,  1890, 
mude  an  order  adjudging  him  in  contempt,  fining  him  the  amount  of  the  judg- 
ment, and  costs,  and  directing  lilm  to  be  Imprisoned  until  he  should  pay  tu 
fine,  or  be  discharged  Recording  to  law.  On  August  27, 1890,  Jndge  A  r.T.ify 
denied  a  motion  to  open  the  default,  and  to  discbarge  defendant  from  oastodjr. 
and  a  notice  of  appeal  therefrom  was  filed  and  served.  Defendant  now  mores 
to  be  admitted  to  bail,  pending  the  appeal.  Code  CirU  Froc.  N.  T.  8  2286,  Is  as 
follows:  "Where  an  offender,  imprisoned  as  prescribed  in  this  title^  Is  un^Ie 
to  endure  the  imprisonment,  or  to  pay  the  sum,  or  to  perform  tbeaetw  du^, 
required  to  be  paid  or  performed  in  order  to  entitle  him  to  be  rdeaaed,  the 
court.  Judge,  or  referee,  or,  where  the  commitment  was  made  as  prescribed 
in  section  2457  of  this  act,  the  conrt,  out  of  which  the  execution  was  Issued, 
may  in  Its  or  his  discretion,  and  upon  sncb  terms  as  justice  requlrea,  makaan 
Older,  directing  him  to  be  discharged  from  the  imprisonment.^ 

Edward  8.  Terry,  tor  pl^ntifT.   Charlu  B,  Smith,  for  defendant, 

Allen,  J.  Prior  to  the  enactment  of  the  statute  which  ts  embodied  In  sec- 
tion 2286  of  the  Code,  there  was  no  antbority  under  the  statutes  of  the  state 
to  release  a  person  ImOTlsoned  for  a  contenKt  in  proceedings  suppIementeiT 
to  execution.  Fan  Wezti  t.  Van  Weal,  S  Paige,  88.  Such  persons  maj 
now  be  relieved,  mider  section  2286,  and  the  defendant  should  make  his  ap- 
plication under  that  secthm.  The  present  motion  most  be  danled,  wittent 
cosia. 


Yalentdtb  &  Co.  e.  Manbel. 
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1.  Iduaa— Fakol  Btiiiskob. 

An  wRlagreemeiitbys  landlord,  B8AooiisIderatlODfortlwlitrlDgl7theteiiant, 
to  pnt  the  premlMS  in  fhoroush  repair  bafore  the  oonuwDoement « the  tano.  la 
collateral  to  the  lease,  andproof  ofitlsnofcoldaetlotiiailBaa  BOdUjrlnff  orTaryutf 
the  written  lease. 

S,  8amb— Dahaocs— Bhbaos  or  Cohtbaot. 

On  the  qaeatlon<tf  damages  to  a  teutnt  from  the  breach  of  an  agreuuant  by  tha 
landlord  tr>  pnt  the  pramlses  In  repair  before  the  oommeBoemeat  ox  the  term,  evi- 
dence of  the  amount  paid  by  the  tenant  for  rooms  and  meals  at  an  hotel  while  tlie  de- 
mised premises  remained  untenantable  by  reaaon  of  the  making  of  the  repairs  duv> 
ing  the  term,  is  not  admissible. 

Appeal  from  eleventh  district  court. 

Action  by  Bobert  Glenlgban  agalnat  William  0.  IfcFarland  tor  rent  under 
a  lease.  Defendant  set  ap  a  counteivdaim  tor  breach  of  an  agreement  hj 
plaintiff  to  pat  the  premises  In  repair  before  the  term,  on  which  the  justice  <« 
the  disfa-ict  court  found  for  defendant  for  damagee  equaling  or  exceeding  the 
amount  of  the  rent,  and  rendered  jodgmnit  for  defendant.  From  the  ]udf> 
ment  plaintiff  appealed. 

Argued  before  Daly,  G.  J.,  and  Bisghoff  and  Fbtob,  JJ. 

MattJiew  Daly,  for  appellant.    &ratz  Nathan,  for  respondent. 

I>Az.T,  0.  J.  The  action  was  brought  to  recover  the  sum  of  $208.38  for 
one  month's  rent  of  the  house  and  premises  3  East  Twenty-Seventh  street 
under  a  lease  for  a  term  of  two  years  commencing  May  1. 1890,  made  by  Mrs. 
Pfafl  to  the  defendant  at  an  annual  rental  of  $2,500.  payable  tuonthlj  in  ad- 
vance. This  action  is  for  the  first  month's  rent,  and  the  cause  of  action  was 
assigned  to  the  plaintiff  June  1,  1890.  The  defendant  interposed  a  oounter- 
claim  for  damages  for  the  breach  of  an  agreement  made  by  the  landlord  with 
him  before  or  at  the  time  of  taking  the  lease,  by  which  the  lessor  agreetl  as  a 
condition  upon  which  the  defendant  hired  the  premises  that  they  should  be 
pnt  in  thorough  repair  before  the  commencement  of  the  term.  The  justice 
found  that  such  an  agreement  had  been  entered  Into  by  the  landlord;  that  the 
premises  were  not  put  in  thorough  repair  by  the  time  agreed  upon;  and  that 
the  damages  of  the  defendant,  by  reason  of  such  breach,  equate<l  or  exceeded 
the  rent  sued  for;  and  gave  judgment  accordingly  for  the  defendant. 

The  appellant  urges  as  a  ground  of  reversal  that  the  evidence  of  a  verbal 
agreement  to  put  the  premises  in  repair  was  not  admissible,  it  being  an  at- 
tempt to  modify  or  vary  the  written  lease.  In  this  be  is  mistaken.  The 
agreement  was  collateral  to  the  written  lease,  and  may  be  proved  and  enforced 
although  not  reduced  to  writing  nor  incorporated  in  the  lease.  Chapin  v. 
J>obaon,  78  K.  T.  75.  It  is  only  such  matters  as  concern  a  subject  embraced 
in  and  covered  by  the  terms  of  the  lease  that  must  be  incorporated  In  It,  and 
that  are  deemed  to  be  waived  If  not  so  inoorporated.  although  tJiey  may  have 
been  the  subject  of  prior  negotiation  and  agreement  between  the  eontraeting 
parties.  Had  this  been  an  agreement  on  the  part  of  the  leeaor  to  make  repairs, 
or  to  keep  the  premises  In  repair  during  the  term,  it  would  have  fallen  within 
this  rule;  but  an  Independent  agreement  to  put  the  premises  in  repair  before 
the  term  and  made  as  a  condition  of,  or  consideration  for,  the  taking  of  the 
lease,  stands  upon  a  different  footing.  Similar  agreements  have  been  held  to 
be  collateral,  and  are  cited  by  the  court  in  the  case  referred  to.  In  Mann  v. 
Nunn,  43  Law  J.  C.  F.  241,  where  a  lessor  promised  Uiat,  If  the  propoeed 
lessee  would  take  a  lease  of  a  house,  he  would  put  the  house  in  a  state  fit  for 
occupation,  the  promise  was  held  to  be  collateral  to  the  written  lease,  and 
provable  by  parol  evidence,  for  the  purpose  of  recovering  damages  for  a 


breach  d  lU  There  was  aobstantial^  no  dispute  as  to  the  alleged  agreemanfe 
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to  put  tbe  hoQse  In  repair,  although  there  was  a  conflict  of  evidence  as  to  the 
amount  of  repairs  agreed  to  be  done,  and  as  to  whether  the  delay  in  mailing 
the  repairs  stipulated  for  under  the  agreement  was  delayed  by  the  act  of  th^ 
tenant  in  requesting  additional  work  to  be  done.  We  are  to  nssume  from  the 
judgment  In  the  case  that  the  justice  found  upon  all  these  issues  in  the  de- 
fendant's favor,  and  his  (»>DoluBion  would  not  be  disturbed  if  there  were  no 
error  committed  in  the  trial  of  tbe  other  issues.  It  seems,  however,  that  the 
defendant  mistook  the  rule  as  to  the  damages  he  would  be  permitted  to  prove 
under  bis  counter-claim.  He  was  allowed,  against  the  objection  of  the  plain- 
tiff, to  show  what  he  paid  for  rooms  and  meals  at  the  St.  James  Hotel  during 
the  period  that  the  demised  premises  remained  untenantable  white  the  repairs 
were  in  progress.  Tliis  was  improper.  The  measure  of  his  damage  was  tbe 
value  of  the  use  of  the  premises  during  the  time  they  were  rendered  untenant- 
able by  reason  of  tbe  defendant's  failure  to  complete  the  repairs.  Mpen  v. 
Burru.  85  N.  Y.  269;  Hexter  v.  Knox,  63  N.  Y.  561.  The  defendant  did 
prove  the  rental  value  of  certain  rooms  on  the  upper  floors  amounting  to 
^150.  From  the  judgment  being  in  his  favor  we  must  assume  that  the  jus- 
tice allowed  for  the  other  items  ot  damage  improperly  admitted*  and  tor  this 
error  the  judgment  will  liave  to  be  reversed,  and  a  new  trial  ocdered*  irith 
costs  to  abide  the  event.   All  concur. 


Shook  $t  aL  v.  Ltoh. 
(Common  Pleas  of  Neio  Tork  City  and  County,  Oeneral  Term.   Deoamber  1, 18S0.1 

1.  EVIDKITCB — BtlBDEN  OF  pROOF— MoNBT  H*D  AKD  RbOEITBD. 

Defecdaot  was  employed  b;  plaintiffs  as  booic-keeper  and  cashier,  hts  duty  being 
to  receive  money,  turn  ft  over  to  plaintiffs,  and  enter  tbe  receipt  In  their  books,  la 
'  an  action  by  them  for  money  so  received  by  him  and  not  paid  over,  it  appeared  that 
he  had  made  no  entry  of  the  transaction.  Held  that,  on  proof  of  tbe  receipt  of  tho 
money,  his  omission  to  make  sooh  entry  would  support  an  infereaoe  that  he  had  not 
aooouDted,  suffloient,  even  as  ^aiast  the  presumption  of  inuooenoe,  to  call  upon  him 
for  proof  that  audi  money  actually  came  to  the  possession  of  plalntlSa. 
IL  JUDOHEirr— Res  Aimudioata— Skpabatb  Cause  or  Aotiok. 

Defendant,  In  the  course  of  his  employment  by  plaintiffs,  received,  at  different 
times,  two  sums  of  money,  for  which  be  failed  to  account.  Held,  that  a  recovery 
t^them  in  an  action  aKainsthim  for  conversion  of  one  of  such  sums  did  not  bu*  an 
action  brought  by  them  at  the  same  time  to  recover  from  him  the  other  sum  aa 
money  bad  and  received  to  plaintiffs'  use^  The  receipt  and  failure  to  aooonnt  for 
each  sum  constituted  a  separate  cause  of  action. 

Appeal  from  sixth  district  court. 

Action  by  Slieridan  Sliook  and  James  Everard  against  James  D.  Lyon  for 
money  had  and  received.   From  a  judgment  for  plaintiffs  defendant  appeals. 

Argued  before  Dalt,  C.  J.,  and  Biscuuff  and  FnYOR,  JJ. 

Barlow  <£-  Wetmon,  {Qeorye  W.  Weiffmbaoh,  at  oonusel))  for  appelant. 
David  M,  Jfetabeger,  for  respondenla. 

BiBCBOFF.  J.  The  plaintiffs  were  brewers  engaged  in  business  under  tbe 
Brm  name  of  Shook  A  Everard,  and  the  defendant  was  employed  by  them  as 
book-keeper  and  cashier  fov  a  period  exceeding  10  years.  In  the  course  of 
his  employment  it  was  the  duty  of  tbe  defendant  to  receive  payment  of 
money  from  customers,  and  to  aocount  therefor  to  the  plaintifiEs,  by  turning 
over  the  money  received,  entering  the  receipt  thereof  in  tbe  casli-book  kept 
for  that  purpose,  and  crediting  the  customer's  account  with  the  sum  paid. 
After  tlie  defendant  had  Idft  the  piaintiffs*  employ  they  discovered  that  one 
John  H.  Enhuss,  a  customer,  held  two  receipts  of  the  defendant  purputting 
to  be  for  money  paid  by  Enhuss  to  the  defendant  on  account  of  his  indebtedness 
to  the  plaintiffs.  These  payments  were  made  on  separate  and  distinct  occa- 
sions, one  being  for  the  sumof  $150,  for  which,  upon  a  corresponding  date,  the 
defendant  bad  entered  upon  tbe  plaintiffs'  books  the  receipt  of  only  9125;  tha 
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otlier  was  975,  for  which  no  entij  wbnteTer  bad  been  made.  Plaf  ntl  fTs  '':-ouglili 
two  actions  Id  the  sixth  judicial  district  court,  one  being  for  the  conversion 
of  825*  tbe  amount  remaining  uncredited  on  the  S150  payment,  and  the  other 
being  for  975.  monej  bad  and  received  to  tbe  use  of  the  plaintiffs.  Tbesam- 
moDses  in  both  these  actions  were  served  at  the  same  time,  and  trial  therein 
had  on  the  same  day.  The  trial  in  the  suit  for  conversion  immediately  pre- 
ceded tlie  trial  In  the  salt  for  money  had  and  received,  the  decision  in  the 
former  being  reserved,  at  the  time  of  the  trial  of  the  lintter,  which  is  the 
action  wherein  the  Judgment  Appealed  from  was  rendered.  To  the  claim  of 
tbe  plaintiff  In  the  last-mentioned  action  the  defendant  had  interposed  the 
defense  of  "another  action  pending."  It  appeared  on  the  trial  that  It  was 
tbe  duty  of  the  defendant,  as  platntifh*  cashier  and  book-keeper,  to  receive 
moneys  from  customers,  to  give  receipts  therefor,  and  to  enter  the  sums  paid 
in  a' cash-book  provided  for  such  purpose,  and  to  credit  the  customer- paying 
the  same  therewith.  It  was  admitted  by  the  defendant  that  he  had  received 
the  S?-*)  from  Enhuss,  and  that  no  entry  of  this  sum  bad  been  made  by  him 
in  plHlntifts'  books,  bat  it  was  argued  on  behalf  of  the  defendant  that  the 
mere  omission  to  make  such  entry  was  not,  in  itself,  sufficient  proof  that  he 
bad  not  accounted  to  the  plaintiffs  for  the  money  received;  and  that,  to  author- 
ize a  recovery  against  the  defendant,  the  plaintiffs  were  bound  to  establish  by 
other  positive  and  direct  evidence  the  defendant's  failure  to  account  to  them 
for  moneys  received.  To  eatabllah  the  defense  of  another  action  pending,  the 
defendant  offered  In  evidence  the  record  of  the  action  for  conversion  of  825, 
from  which  record  it  appeared  that  the  sura  alleged  to  have  been  converted 
was  no  part  of  the  sum  sued  for  in  this  action,  but  was  part  of  a  payment 
made  by  Enhuss  upon  a  former,  separate,  and  distinct  occasion.  The  justice 
in  the  district  court  thereupon  rendered  a  jndgment  in  favor  of  plaintiffs  for 
$92.50.  the  amount  sued  for,  with  817.50  costs  and  dlsbnrsements.  and  from 
this  judgment  tbe  defendant  has  appealed. 

On  the  argument  of  this  appeal,  counsel  for  defendant  claimed  that  the 
judgment  was  erroneous  and  assigned  two  distinct  grounds  of  error,  to-wit; 
First,  that,  because  of  the  want  of  direct  and  positive  evidence  to  the  effect 
that  the  defendant  had  omitted  to  turn  over  the  money  received,  tbe  plaintiffs* 
recovery  was  unauthorized;  and,  «eeon<f,  that  the  plaintiffs  bad  exhausted 
their  right  of  recovery  against  the  defendant  by  the  action  for  the  conversion 
of  the  825,  because  both  demands  arose  out  of  the  defendant's  employment, 
and  the  pendency  of  tbe  suit  for  the  conversion  of  825  operated  as  a  complete 
bar  to  the  maintenance  of  this  action.  Upon  an  examination,  however,  of 
the  questions  presented,  we  are  satisfied  that  neither  ground  is  tenable.  The 
difference  between  circumstantial  and  direct  evidence  is  only  one  of  degree, 
but  both  classes  of  evidence  are  alike  applicable  to  all  cases.  Tbe  admitted 
receipt  of  the  sum  paid  by  the  plaintiffs*  customer.  In  view  of  the  facts  that  it 
was  the  defendant's  duty  to  enter  the  receipt  of  these  moneys  upon  the  plalntifts' 
books  In  the  regular  course  of  his  employment;  that  It  was  his  duty  to  account 
to  the  plaintiffs  for  the  moneys  received;  and  that  he  omitted  to  make  such 
entry  and  such  account. — If  this  is  not  to  be  deemed  sufficient  to  cast  upon 
the  defendant  the  burden  of  proving  that,  notwithstanding  sncb  omissions, 
the  moneys  were  otherwise  actually  accounted  for,  and  if.  In  the  absence  of 
such  proof,  plaintiffs  should  not  be  allowed  to  recover,  It  would  be  difficult 
to  conceive  of  any  case  wherein  recovery  could  be  had  upon  circumstantial 
evidence  alone.  Upon  the  argument,  defendant's  counsel  urged  that  the  pre- 
sumption of  Innocence,  when  the  gist  of  the  action  Is  to  convict  the  defend- 
ant of  a  wrong,  applies  with  equsi  force  in  dvil  actions;  and  that  therefore 
no  presumption  can  arise  that  the  defendant  did  not  account  to  the  plaintiffs 
for  moneys  received,  from  the  mere  omission  to  make  tbe  entries  on  the  books 
of  the  plaintifb.  The  position  assumed  by  defendant's  counsel  Is  incorrect. 
The  true  rule  applicable  to  all  civil  actions  Is  that  the  party  having  tbe  af- 
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flnoative  must  prove  his  case  by  a  preponderance  of  evidence  to  sustain  a  re- 
covery, always  giving  the  defendant  the  benefit  of  the  presumption  of  inno- 
cence. See  Seybolt  v.  Railroad  Co.^  95  N.  T.  562;  Johnson  v.  Tnsuraiice 
Co.,  25  Hun,  251;  SGreenl.  £v.  S29.  AnJ  in  an  action  to  recover  a  ppnaltv 
for  a  violation  of  the  statute  forbidding  the  sale  of  imitation  butter,  although 
the  act  complained  of  is  made  a  misdemeanor  by  the  statute,  and  punishable 
as  such,  the  plaintiff  is  not  obliged  to  establish  his  case  beyond  a  reasonable 
doubt,  but  it  is  sufficient  If  there  be  a  preponderance  of  evidence  in  his  favor. 
People  V.  Briffgs,  114  N.  Y.  56,  20  N".  E.  Rep.  820.  In  support  of  bis  con- 
tention,  counsel  for  appellant  cites  the  case  of  Ferry  Co.  v.  Moore,  32  Hun, 
29.  This  case  was  reversed  by  the  court  of  appeals.  See  102  N.  Y.  667. 
The  report  of  the  disposition  of  this  case  by  the  court  of  appeals,  however,  in 
the  New  York  Kepoits,  dues  not  contain  the  opinion,  but  In  the  report  of  the 
same  case  in  6  17.  E.  Bep.  293, 297,  Judge  Earl,  writing  the  prevailing  opin- 
ion, says:  "Thereis  noruleof  law  whichrequirestheplalutiff  Ina  civil  action, 
when  the  Judgment  against  the  defendant  may  establish  his  guilt  of  a  crime, 
to  prove  his  case  with  the  same  certainty  which  la  required  in  criminal  prose- 
cutions. Nothing  more  is  required  in  such  cases  than  a  just  preponderance 
of  evidence,  always  giving  the  defendant  the  benefit  of  the  presumption  of 
innocence.  Where  a  judgment  for  the  plalntifl  involves  crime  or  amoral 
turpitude  on  the  part  of  the  defendant,  the  court  should  always  require  satis- 
factory proof;  and,  when  that  has  been  given,  judgment  should  follow,  re- 
gardless of  conseqiiences.  In  no  other  way  can  the  law  be  properly  adminis- 
tered, and  private  rights  effectually  protected. "  But  assuming  for  the  sake 
of  argument  that  the  contention  ut  defendant's  attorney  Is  correct,  the  pre- 
sumption of  innocence  is,  at  most,  a  disputable  presumption  of  law,  arbitrarily 
created,  but  to  be  overcome  by  the  inferences  which  reasonable  and  fair- 
minded  men  may  draw  from  the  facts,  as,  for  instance,  the  possession  of  stolen 
property  recently  after  the  larceny,  in  such  a  case  It  has  beea  held  thai  the 
possession  oi  the  stolen  property,  if  unexplained,  is  suDlcient  to  overcome  the 
presumption  of  innocence  and  to  warrant  a  conviction.  Stoner  t.  People,  56 
N.  Y.  815.  The  case  at  bar  was  tried  before  the  justice  in  the  court  below 
without  a  jury,  and  it  was  therefore  competent  for  him,  on  the  evidence,  to 
determine  both  the  law  and  the  facta,  which  he  lias  done  adveraely  to  the  de- 
fendant. It  was  admittedly  the  du^  of  the  defendanti  in  the  r^iU»r  ooarse 
of  his  employment,  to  account  to  the  plaintlfb  for  mon^a  received  to  their 
use,  by  entering  the  mon^  so  received  upon  their  books,  and  bis  omission  to 
make  such  entries  will  support  an  inference  that  he  has  not  so  aoconnted. 
The  inference  may  be  slwder,  but  it  Is  suffldent  to  oall  upon  the  defendant 
for  proof  that,  notwltlistanding  the  omission  to  make  theentrypaad  bis  Ineacb 
<A  du^  in  that  respect,  the  moueys  received  biy  him  did  sctoall^  come  into 
the  possession  or  the  custody  of  the  plalntiifs.  An  attempt  was  made  Iqr  the 
defendant  to  supply  this  proof,  and  to  that  end  testimony  was  g^ven  for  the 
defendant  to  ttie  effect  that  the  omission  to  make  entry  of  ceosipt  on  Qie books 
of  tlie  plaintiffs  may  have  been  accidental  and  wltbout  design;  that  notwith- 
standing such  omission  defendant  may  have  acoonnted  to  the  plaintiff  fur  the 
mon^  received.  But  it  is  apparent  that  this  Is  only  a  passible  explanaUon  of 
the  defendant's  dcUnqoenOT,  and  does  not  tend  to  show  that  an  aoiidentalomis' 
slon  to  make  the  ent^  intbiscaseistbetruesolutionof  thedefendantTsi^par- 
ent  neglect  to  account  to  the  plaintiffs  for  the  moneys  received  b7  him.  The 
trial  justice,  in  reaching  tlw  conclusion  whlob  hedid^  may  have  been  influenced 
by  the  manner  and  appearance  of  the  defendant  on  ttie  witness  stand;  and, 
inasmuch  as  the  evidence  will  supjwi  t  an  inference  adverse  to  the  defendant, 
an  appellate  court  should  not,  for  the  sule  reason  that  upon  ttie  same  state  of 
facts  It  might  have  reached  a  different  conclusion,  interfere  with  the  Andiags 
•of  .the  court  below.  SaiiU  v.  Mayor.  96  K.  Y.  567. 
The  pendency  of  the  action  for  the  conv«r»ion  of  $25  was  not  a  bar  to  the 
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nudnteiumee  of  this  aotloa.   We  reoognlxe  Ui«  tonw  of  the  niHngs  in  Bm- 
dmagla  t.  Cosjfer,  19  Wend.  207;  /en  t.  /acoft,  19  Hun,  105;  Stcor  r. 
atargit,  1627.  T.  648;  Parry  t.  2>foft«r«(m,85  N.  T.  845,  ftnd  kindred  easee; 
bnt  tbcee  roUngs  faave  no  ajqilication  in  tlra  cue  et  tnr.  The  role,  as  stated 
In  the  head-note  In  Smdmrnagle  t.  Coekt,  is  as  follows:  "When  a  party 
liath  aeveral  demands  or  nisting  eansea  d  actfni  growing  ont  of  tlie  same 
oontmct,  or  resting  in  matter  of  aoeount,  which  may  be  Joined  and  sued  for 
In  tbe  same  action,  theymust  be  joined;  and  if  the  demands  or  eanses  of  ac- 
tion be  split  up,  and  a  suit  brought  for  part  only,  and  subsequently  a  second 
snit  for  the  residue,  the  first  action  may  be  pleaded  in  abatement  w  in  bar 
f^"  the  second  action.  The  error  tnto  whioh  the  learned  counsel  for  the 
defendant  has  fallen  seems  to  be  tbat  the  plainHlh'  right  of  action  for  the 
moneys  received  by  the  defendant  rested  in  the  contract  of  employment 
oi  the  defendant,  as  the  plaintifEs*  bo(dc-ke^ier  and  cashier.   Tiie  right  of  ac- 
tion, however,  respecting  snch  moneys  was  complete,  without  proof  of  such 
employment.  Leaving  Uiat  element-  entirely  out  of  the  case,  it  wonld  have 
been  sufficient,  to  authorize  a  recovery  by  the  plaintiffs,  to  show  tbat  the  de- 
fendant had  received  the  sums  unaccounted  for.  for  the  purpose  ol  p»1ng^ 
the  same  to  Uie  plaintiffs,  and  for  the  conversion  at  tbme  moneys  the  d^nd- 
ant  was  answerable  In  damages.  See  €hrdon  v.  Bottetttr,  87  K.  T.  99. 
The  right  of  action,  however,  where  the  property  or  monc^  alleged  to  have 
been  converted  came  lawfully  Into  the  possession  of  the  person  sought  to  be- 
ctaanied,  as  in  the  case  at  bar,  was  not  complete  without  a  previous  demand, 
(1  Add.  Toils,  p.  ^8;  Storm  V.  ttvinggton,  6  Jchw.  44;)  and,  without  proof 
of  such  demand,  and  of  a  refusal  to  deUvw.  a  conversion  is  not  proven.  And 
where  the  person  from  whom  a  recovery  Is  sought  for  an  alleged  oonvwsion 
is  charged  with  the  receipt  of  several  items  of  money,  or  personal  property,  oa 
separate  and  distinct  oocasions,  proof  of  the  demand  of  one  of  sncli  items  only 
will  not  sustain  a  recovery  for  the  Items  respecting  which  no  demand  haa 
been  shown.   The  right  of  action  In  such  cases  accrues  only  from  the  time  of 
the  demand,  and  hence  it  must  follow  that  the  right  to  recover  i<x  the  sev- 
eral items  constitutee  separate  and  distinct  causes  of  action.  This  is  element- 
ary, bnt  if  an  authority  is  needed  to  support  this  view.  It  may  be  found  in 
the  case  of  Seeor  v.  Sturffia,  16  N.  T.  5^,  relied  upon  by  defendant's  ooub- 
•el,  wherein  J  udge  Sratma  says:  "In  the  case  of  torts,  each  trespass  or  «on- 
version  or  fraud  givea  a  right  of  action,  and  but  a  single  one,  however  nu- 
merous the  Items  of  wrong  or  damage  may  be.  The  action  for  money  had 
and  received  proceeds  upon  the  theory  of  a  promise  express  or  Implied  that 
ttie  person  receiving  the  money  will  pay  the  same  to  the  p^wm  seeking  to  re- 
eover.*   See  Bddv  v.  Smith,  13  Wend.  489;  «arr  v.  Martin,  20     Y.  806. 
And  thus  the  several  payments  made  by  one  person  to  another,  on  separate 
and  diatinet  occasions,  to  be  paid  to  a  third  person,  constitute  as  many  s^hi- 
rate  and  distinct  promisea  to  pay  as  there  are  payments,  and  each  promise 
most  necessarily  oonfw,  upon  the  person  entitled  to  the  moneys  received,  a 
■eparate  and  distinct  cause  of  action.   It  was  no  more  essential  to  the  plain- 
tiffs' right  of  recovery.  In  an  aotion  for  money  had  and  received,  than  it 
would  have  been  in  an  action  for  eonveraion.  to  prove  the  defendant's  em- 
ployment as  book-keeper  and  cashier  of  the  plaintifFs.  If  he  had  been  a  com- 
plete stranger  to  the  plaintiffs,  the  faot  that  he  had  reoeived  a  snm  of  money 
from  another  to  be  paid  by  him  to  the  plaintiffs  In  law  created    promise  so 
to  pay,  and  was  sufficient  to  entitle  Uie  phdntiflto  to  Jui^ment;  and.  having 
separate  causes  of  action  existing  at  one  and  the  same  time,  they  were  not  re- 
quired to  combine  them  in  one  action.   Pmrp  v.  Dickdnon,  85  N.  Y.  850. 
And  though  the  plaintiffs  had  knowledge  of  the  existence  of  these  several  d»> 
nianda  at  the  time  of  bringing  an  aotion  upon  one  of  them,  areoovery  In  that 
action  will  not  defeat  a  recovery  in  actions  Bubseqoently  commenced  npon 
ttae  remaining  demanda.   B^mm  v.  Aynuc,  102K.  Y.  '4,  6  N.  B.  Bep.  776. 
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The  foregoing  vlewi  do  not  trespass  upon  any  I^:al  principle  and  appeu  to 
be  in  consonanoe  with  justice.  A  different  conclualon  would  enable  a  dia- 
boneat  employe  to  reap  advantage  from  the  temporary  suooesafnl  omcealment 
of  continned  defalcatlona,  Iqr  suffering  «  recovery  against  blm  for  the  items  of 
bit  defalcations  which  may  be  known  to  the  em^oyer  at  the  tlineoC  bring- 
ing his  action,  and  wbieb  may  constitute  but  ■  small  fraction  oC.  ttie  enUre 
sum  misappropriated.  The  judgment  appealed  from  should  be  farmed  with 
costs.  All  ooncur. 


Case  «.  Fbobnix  Bszoea  Go. 

(auparioT  Court  of  New  Toilt  Ofty,  Qmeral  Term.  Daoamber  1,  UBO.) 

1.  JuitoMsirr— Rbs  Adjudicata. 

A  complaint  contained  three  oanses  of  action,  one  to  recover  the  amoant  due  cm 
a  contract,  another  to  recorer  for  extra  work,  and  the  third  to  reoover  for  damages 
•uetained  tiiy  defendant's  failnre  to  perform  certain  oondiUone  of  the  oontr&cL. 
Held,  that  a  jod^ent  in  fiavOT  of  plamtitr  on  the  first  two  caoMs  of  aoUon  waa  aa 
adjucUoaUon  that  she  had  performed  bH  the  oonditlons  precedent  on  her  part 
t.  Tlbadiho — Ambudmbnt— New  Hatteb. 

The  causes  of  action  were  severed.   On  the  trial  of  the  third  cause,  defendant 
moved  to  amend  the  answer     setting  up  the  Judgment  in  ta.var  of  plaintUEoa  the 
first  and  second  causes  of  action  as  a  bar.  field,  properly  denied,  aa  the  eitoat  was 
to  Interpose  a  new  defense. 
8.  Pakol  Etisbncb. 

A  oontraot  being  sUeot  as  to  the  time  when  plidotiff  was  to  b^pln  worfe  tharauD- 
der,  oral  teatimony  to  supply  the  omission  Is  competent. 


It  Is  not  error  for  the  referee  to  admit  the  testimony  subject  to  a  motion  to  strike 
out  If  It  varied  or  altered  the  oontraot, 

B>  BVIDEKOB— COHFBTBNOT. 

Nor  was  It  error  for  the  referee  to  admit  evidence  showing  the  price  at  which  the 
plant  u&ed  bv  plaintiff  in  doing  the  work  could  be  let  by  the  dsy,  to  show  an  ele- 
ment of  the  d^nage  sustained  oy  plaintiff  through  the  delay  of  defendant. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Margaret  A.  Oasf>  against  the  Fhcenlx  Bridge  Company  to  re* 
cover.  Plaintiff  and  defendant  entered  into  an  agreement,  whereby  the  plaintiff 
•greed  to  sink  about  154  wrought-lron  piles  for.an  iron  pier  at  Gape  May,  X. 
J.,  and  to  place  and  secure  iron  transverse  girders  on  top  of  the  piles,  and  to 
put  in  place  the  transverse  and  lateral  rods  and  struts  designated  in  the  pl&m 
and  speciScatioua  which  accompanied  the  agreement,  and  that  mU  aach  work 
should  be  performed  in  '60  days  after  Iron  sufficient  therefor  bad  been  deliv- 
ered, provided  the  iron  so  delivered  was  In  proper  form  and  adapted  to  the 
work,  and  was  delivered  in  sufficient  quantity,  and  ttie  floor  of  the  pier  waa 
laid  aa  fast-as  required  for  the  erection  of  the  Iron  work.  By  the  agreement 
defendant  was  to  pay  plaintiff  at  the  rate  of  $27.50  for  each  pile  aunksai,  and  to 
deliver  all  the  iron  called  for  by  the  agreement,  plans,  and  spedfloationa  at  the 
site  of  the  pier,  as  rapidly  as  the  progress  of  the  woric  required,  and  to  tomisb 
a  competent  engineer  to  furnish  lines  and  levels,  and  to  lay  the  fioor  ot  the 
pier  as  fast  aa  it  waa  practicable,  and  to  make  payments  to  the  plaintiff  twice 
each  week,  as  the  work  progressed.  The  first  cause  of  action  was  for  $105. 
with  interest,  being  an  unpaid  balance  of  the  contract  price.  The  aeoood 
cause  of  action  was  for  extra  work  and  material  furnished  at  defendant's 
request  in  a^d  about  the  erection  of  the  pier,  and  which  were  worth  $131.01. 
The  third  cause  of  action  was  for  damages  sustained  by  plaintiff  totbeamoant 
of  $4,290,  becauae  of  the  failure  ot  defendant  to  deliver  the  lr<m  in  proper 
form,  or  adapted  to  the  work,  or  in  sufficient  quantity,  or  as  rapidly  as  the 

e -ogress  of  the  work  required;  and  also  because  of  the  defendant's  failure  to 
y  the  fioor  of  the  pier  aa  fast  as  It  was  practicable  to  lay  it.  Defendant  de- 
murred to  the  third  cause  of  action,  and  suffered  a  default  as  to  the  flrak  two 
cansw  of  action.  Tbereupcm  plalntUE,  on  an  affldarlt  showing  the  deCnolt  on 
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notice  to  defendant,  obtained  an  order  that  the  action  be  severed,  and  that 
Judgment  be  entered  for  plaintiff  forthe  first  and  second  causes  of  action,  and 
that  the  action  be  continued  against  defendant  with  like  effect  as  to  the  sub- 
sequent proceedings  as  if  it  had  been  orlglnallj  brought  on  the  third  cause  of 

^     action.   Defendant's  demurrer  was  OTerruled,  and  upon  an  appeal  to  the  gen- 

>  eral  term  the  decision  on  the  demurrer  was  affirmed.  55  N.  Y.  Super.  Ct.  25. 
Thereafter,  defendant  answered  by  a  general  denial,  except  that  an  agreement 

'  was  made  between  the  plaintiff  and  tbe  defendant  on  April  24. 1384.  On  the 
flrst  two  causes  of  action  Judgment  was  entered  on  the  11th  December,  1886, 
ag^nst  the  defendant  for  the  amount  claimed  on  said  first  and  second  causes 
of  action,  and  the  amount  adjudged  to  be  due  was  subsequently  paid  by  tbe 
defendant.    The  issues  raised  by  the  answer  to  the  third  cause  of  action  were 

!  thereafter  referred.  On  the  trial  defendant  moved  for  leave  to  amend  the 
answer  by  setting  up  tbe  judgment  entered  in  favor  of  the  plaintiff  on  the 
first  and  second  causes  of  action,  as  a  bar  to  the  prosecution  of  the  third  cause 
of  action.  The  referee  denied  the  motion  for  leave  to  amend,  for  the  reason 
that  he  had  no  power  to  allow  any  such  amendment  upon  tbe  trial.  The  ref- 
eree found  that  plalntifl  was  entitled  to  judgment  against  defendant  on  the 
third  cause  of  ^tlon  for (611.50,  with  interest  from  Augusts,  1884,  and  opon 
his  report  judgment  was  subsequently  entered,  and  defendant  appenls. 
Argued  before  Fbeedhan  and  Tbuax,  JJ. 

'        8h*arman  <£  Sterling^  for  appellant.   Bdtoard  8,  CHneh,  for  respondent. ' 

TsrAX,  J.  The  amended  complaint  contained  three  causes  of  action :  One 
to  recover  the  amount  due  on  a  contract,  another  to  recover  for  certain  extra 
work,  and  tbe  third  to  recover  for  damages  sustained  by  plaintiff  because  of 
tbe  failure  of  defendant  to  perform  certain  conditions  of  said  contract  on  its 
part.  Thedefendantallowed  judgmenttobeentered  againstiton  thefirsttwo 
causes  of  action,  but  defended  as  to  the  third  canse  of  action.  It  was  held  on 
a  former  appeal  (55  N.  Y.  Sutler.  Ct.  25)  that  the  complaint,  (as  to  the  third 
cause  of  action,^  in  effect,  alleged  that  plaintiff  and  the  force  she  had  under 
pay  to  perform  the  work  she  contracted  to  perform  upon  certain  materials, 
and  a  certain  structure,  which  materials  the  defendant  contracted  to  furnish 
as  rapidly  as  the  prepress  of  tbe  work  required,  and  which  structure  was  to 
progress  as  fast  as  possible,  were  kept  by  the  act  and  neglect  of  defendant 
waiting  an  unreasonable  length  of  time  for  such  materials  and  structure,  and 
that  she  was  obliged  to  pay  her  men  for  their  working-time  in  55  days  more 
than  sbe  would  have  paid  them  had  defendant  performed  tbe  conditions  of  the 
contract  on  Its  part,  to  the  plaintiff's  damage.  The  printed  case  shows  that 
on  tbe  trial  evidence  was  given  showing  deli^  on  tbe  part  of  the  defendant  In 
famishing  said  materials,  and  evidence  was  also  given  that  tended  to  show 
that  plaintiff  was  damaged  by  such  delay.  Under  the  ruling  on  the  former 
appeal,  a  cause  of  action  in  favor  of  the  pbdntiff  against  tbe  defendant  was 
proved  on  the  trial. 

The  defendant  contends  that  plaintiff  did  not  perform  all  the  oondlUons 
preeedenton  her  part*  and  that  for  that  reason  thecomplatnt  should  have  been 
dismissed,  unlt-as  the  judgment  entered  upon  the  first  two  causes  of  action 
vas  an  adjudication  that  she  had  performed  all  such  oonditions.  We  are  ot 
tbe  opinion  that  said  judgment  was  anch  an  adj  udleation ;  for  If  plaintiff  bad 
not  substantially  performed  all  such  conditions  precedent  she  would  not  have 
been  entitled  to  recover  In  an  action  brought  npon  tbe  oontnct.  That  Judg- 
ment Is  aa  oontradlcting  as  it  woold  have  been  if  it  had  been  entered  In  an 
■etion  brought  by  plaintiff  to  recover  on  tbe  first  cause  of  action  alone. 

Tbe  defendant  also  contends  that  certain  evidence  tb^  tended  to  vatjr  the 
-written  contract  was  admitted  on  tbe  trial.  Tlie  refwee  said  that  he  would 
admit  the  evidence,  provided  it  did  not  vary  waiter  thecontnuA;  and  further 
■aJd  that  he  would  grant  a  motion  to  strike  out  tbe  testimony  in  case  it  tended 
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to  alter  or  modify  the  contract.  "No  snch  moUoD  was  made.  We  think  that 
It  was  not  error  tor  tlie  referee  to  admit  the  testimony  conditionally.  And 
moreover,  the  testimony  did  not  vary  the  oontract.  It  added  to  the  contract 
a  provision  not  In  conflict  with  the  contract  npon  which  the  contract  was 
silent,  viz.,  the  time  when  plaintiff  was  to  begin  work  under  the  oontract. 

The  referee  did  not  err  in  refusing  to  allow  defendant  to  amend  the  answer 
on  the  trial  by  setting  up  a  new  defense.  The  referee  did  not  bave  thepown 
to  allow  such  an  amendment 

It  was  not  error  for  the  referee  to  admit  evidence  showing  tbe  {vice  at  which 
the  various  articles  conatitnting  the  plant  used  by  plalntifl  in  doing  the  work 
mentioned  in  the  contract  coala  be  let  by  the  day.  Sueh  evidence  tended  to 
show  one  element  of  the  damage  sustained  1^  jMaintill  tbrongli  tbe  delay  of 
tbe  defendant.  Tbe  judgment  is  affirmed,  with  costs. 


(Superior  Court  cf  New  Fork  dhh  Qeneral  Tgrtn.  Kovemlier  8, 1800.) 
BnoncBKT— TiTU  to  Suppoht— Powsas  vs  Trdbt. 

C.  coDveyed  mortfaeed  property  to  B.,  her  beira  and  assigns,  In  tnut  to  reoeiTs 
the  Income  and  appfylt  to  the  nee  of  C.  during  her  life,  and,  at  her  death,  to  con- 
vey the  land  to  the  obtldren  of  C.  and  the  surviving  cDUdreo  of  enoh  of  them  as 
shoQld  then  be  dead.  Held,  that,  under  1  Rev.  Hi.  N.  Y.  p.  739,  $  68,  providing  thnt 
land  to  which  snob  a  trust  relates  shall  remain  In  or  descend  to  the  persons  otber- 
wise  entitled,  subject  to  tbe  execution  of  tbe  trust  aa  a  power,  the  ohildren  of  C, 
during  her  life,  had  no  estate  In  the  land,  hut  onlya  oootfngent  eaaitable  right,  nn- 
der  the  power  in  trust,  and  were  not  neoeasary  parties  to  a  suit  for  f oretdosare  of 
the  mortgage;  that  tbe  legal  estate  was  in  B.  and  C,  and  by  the  forecAoenre,  and  a 
sale  thereunder,  to  which  O.  and  R.  were  parties,  the  legal  title  passed  to  the  pur- 
ohaaeraattheaale;  thatthtir  tiUe  oonld  not  be  divested  by  an  exeentlcnt  at  the 
poweraftsr  the  death  of  0.1  and  that  plrintUta,  ctointf ng  unfler  eneb  alleged  eaecu- 
tton  of  the  power,  aadiuidaroonv«7anoasfromtlMeUl<umiof  O.,  oouldnot  aaain- 
tain  ejectment. 

Exceptions  taken  at  a  jury  tenn^  ordered  to  be  heud  In  the  fliat  instmoeat 
tbe  general  term. 

Action  of  ejectment  t>y  Olara  Isabelle  Gtirtls  aqd  others,  children  <tf  darlssa 
B.  Curtbi,  ag^nst  Ann  Mnrphy  and  c^m.  The  land  for  whleta  the  action 
was  brought  was  held  In  fee,  in  1835.  by  one  Wagstaff.  who  conveyed  to  one 
Dlunond,  taking  &om  tbe  bditera  purohw  money  mortgage.  Througb  mesne 
«onTeyances  subject  to  tiie  mortgage*  the  land  was  c(niv«yed  to  CiMrlasa  S. 
<terll8;  and.  In  1837,  she  and  bar  husband  conveyed  to  BUsa  Baoey,  her  beira 
and  assigns,  in  trust  tbi^  tlie  latter  and  ber  helis  **8hall  reoelTe  tha  yearly  in- 
oome,  rents,  proflts,  and  produce  qf  the  said  lands  and  premises,  wd  apply 
the  same  yoMy  during  the  natural  life  of  the  said  Clarissa  to  tbe  use  at  tbe 
said  OlarlBsa,**  etc;  "and  on  tbe  further  tnist  that  the  said  pat^  of  Uw  seo- 
Md  part  and  her  h^  shall,  at  tbe  deoeue  of  tbe  said  Clarissa,  oonTc^  tbe 
eald  lands,  and  eveiy  part  of  them,  in  fee-simple,  to  the  children  of  the  said 
<Sai>issa  living  at  ber  decease,  and  tbe  surviving  obOdien  of  wntb  id  them  aa 
nay  then  be  dead,  in  equal  portions  per  stirpte,  and  notperoapfto,"  ete. 
**  And.  in  case  of  the  deaUi  of  tbe  said  Clarissa,  ieaviz^  no  child  or  grandchild 
her  surviving,  the  said  lands  and  premises  shall  belong  to  and  vest,  at  her  de> 
eease,  in  fee-simple,  to  her  right  heirs,  to  whom  the  said  party  of  tbe  aoamd 
part  and  her  heirs  shall  convey  tbe  same  accordingly. "  In  1838.  snit  tofbre- 
close  the  mortgage  was  brought  by  tbe  holder  assignment  Uiereof.  Mn. 
Cnttis  and  her  husband  and  Eliza  Racey  were  made  defendants  in  tbe  suit, 
but  the  children  of  Mrs.  Curtis  then  living  were  not  made  parties.  A  decree 
of  foreclosure  and  sale  of  tbe  whole  property  was  made,  and  tbe  land  sold  an- 
der  it.  Defendants  derived  title  through  mesne  conveyances,  under  the  par- 
chasers  at  said  sale.  Plaintiffs  claimed  under  said  trust-deed  and  conveyances 
made  in  1885  by  the  children  of  Mrs  Curtis,  and  under  a  deed  pnrporttng  to 
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be  tn  execution  of  the  j  ower  tn  trust  made  after  the  death  of  Mrs.  Curtis.  In 
1&86,  and  a  subsequent  coaveyance  by  the  trustee  and  the  ohildren  of  Mrs. 
Curtis.  At  the  trial  the  court  directed  a  verdict  for  defendants,  and  ordered 
plaintifTs'  exceptions  to  be  heard  in  the  llrst  Instance  at  the  general  term. 

Argued  before  Frbsduan  and  Tbtiaz,  JJ. 

John  TowHshmd,  for  pUtntiOs.   John  -P.  DUUm,  for  defendants. 

FnBBJ)MAN,  J.  This  is  an  action  of  ejectment  At  the  trial  the  court  di- 
rected a  verdict  for  the  defendants,  and  ordered  plalntlfb'  exceptions  to  be 
heard  in  tbe  flrst  instance  at  general  term.  In  the  case  of  Toumshmd  t. 
Frommer,  6  N.  Y.  Snpp.  442,  in  which,  with  an  exc^lon,  to  which  refer* 
«nce  will  be  shortlj  made,  the  facts  were  almost  identical,  it  was  held  bj  the 
general  tern  ot  this  court  that  the  cblldrm  of  Mrs.  Curtis,  at  the  time  oi  the 
foreclosure  suit,  had  no  estate  whatever  in  tbe  lands  in  question,  bat  only  a 
contingent  equitable  right,  under  a  power  in  trust,  to  call  for  ttie  execution  of 
the  power,  (the  contingency  being  tbat  they  should  survive  their  mother,) 
and  that  consequently  they  were  not  necessary  parties  to  the  foreclosure  salt 
In  tbat  case  there  was  no  evidence  of  any  execution  of  the  power  In  trust. 
The  plaintiff  In  tbat  case  proceeded  upon  the  theory  that  the  cbildren  of  Mrs. 
Curtis  took  an  estate  in  remainder  by  the  trust-deed,  and  this  theory  was  pro- 
nounced untenable.  In  the  case  at  bar  ttie  plaintiffs  come  with  oon  veyances  by 
way  uf  an  alleged  execution  of  tbe  power  in  trust,  and  upon  them  they  ask  this 
court  to  adjudge  that  such  alleged  execution  of  the  power  gives  them  an  es- 
tate by  virtue  of  which  they  ean  maintain  this  action  of  ejectment.  This 
■eems  to  be  the  only  new  element  in  the  present  case  that  was  not  in  tbe  ease 
of  Townahend  v.  Frommer.  But  1  do  not  see  how  this  new  element  can 
work  tbe  result  claimed.  Tbe  decision  in  the  case  last  referred  to  establisbed 
tluit,  at  tbe  time  of  the  commencement  of  the  foreclosure  suit,  and  the  entry 
of  the  decree  therein,  the  whole  estate  was  in  Mrs.  Bacey  and  in  Mrs.  Curtis, — 
in  Mrs.  liacey  for  life,  and  in  Mrs.  Curtis  in  fee  In  reversion ;  that  Mrs.  Bac^ 
and  Mrs.  Curtis,  and  the  heirs  of  Mrs.  Curtis,  were  barred  by  the  decree  in 
tlie  foreclosure  suit;  that  the  whole  legal  esti^  passed  to  the  purchasers  at 
the  master's  sale;  and  that  for  these  reasons  the  children  of  Mrs.  Curtis,  as 
the  holders  of  a  merely  contingent  right  in  equity,  which  did  not  give  tbem 
an  estate  in  tbe  land,  were  not  necessary  parties.  If  that  decision  is  correct, 
and  its  correctness  must  be  assumed  here.  It  follows  tbat.  at  the  time  of  tbe 
alleged  execution  of  the  power  in  trust,  the  defendants  held  the  whole  iMal 
estate  in  the  land,  and  still  hold  the  same,  under  and  by  virtue  of  thesapniDr 
and  prior  lien  given  by  the  mortgage,  and  the  foredosureand  sale  there  under, 
jmd  that  thenjfore  the  estate  of  the  defendants  was  neither  divested  nor  sub. 
ject  to  be  divested  by  any  allied  execution  of  the  power  in  trust.  If  the 
children  of  Mrs.  Ourtia  have  any  right  left  which  can  be  asserted,  it  most  be 
asserted  in  equity.  They  are  in  no  position  to  maintain  ejectment.  Tbe  as- 
ceptkms  of  the  plaintiff  should  be  overruled,  and  their  motion  for  a  new  trial 
denied*  and  jndgmont  ihould  be  glvan  for  the  deCeadants  on  tha  venUoti  with 
costs. 


(Superior  Court  t^f  New  Foflk  CWVi  Oenaral  Term.  December  1,  IMO.) 

1.  Afpui^Rbvikw— OBnonoHs  sror  Baisid  Bblow. 

An  appeal  from  a  Judgment  tendered  oa  the  vardloS  of  a  ImK  where  bo  bmsb 
tions  were  taken  by  appeUaat  at  the  trial,  pressats  no  viartlDB  tut  Mvtoir. 

&  Sun— Wbiobt  of  BvTDRfoa. 

A  Jodgmont  will  not  be  reversed  oa  appeal  beoanse  founded  on  a  verdict  oontmrr 
toUietestimonyof  tike  on^  witness  atamined,  where  auoh  witness  was  Interested 
la  the  event  of  the  tilaL 
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8.  Same— Harhlbsb  Error. 

The  iniy,  while  deltbeimtln?,  sent  an  Inqiilrr  to  th©  ooort  in  presence  of  oonnBel. 
Plaintiff's  oounsel  objected  to  any  communioatioB  between  the  oonrt  and  the  iwj, 
except  by  reoallini;  tbom  into  court.  The  objection  was  overrnled,  and  the  Que» 
tlon  answered.  No  exception  to  tbeanswer  was  taken  bv  plaintiff's  oonnseL  Held 
that,  ae  no  harm  came  to  plaintiff  from  the  roliag  before  the  qnestlon  was  an- 
swered, and  it  did  not  q^ear  that  he  was  prejudiced  by  the  anaww.  the  error  was 
barm  less. 

Appeal  from  trial  tenn. 

Action  by  Gbarles  Zost  i^nst  Julia  T.  SmttUemer.  Plaintiff  appeala 
from  a  Judgment  for  defendant,  entered  on  the  vetdiot  of  »  jui7f  and  from 
two  orders  denying  motions  by  him  for  a  new  trial. 

Argued  before  Sbdgwiok.  G.  J.*  and  BveBO,  J. 

Frederick  Q.  Herter,  {A.  Walker  OUi,  of  oounra!*)  for  appellant.  Thomas 

Bracken,  for  respondent. 

DiTQRO,  J.  Plaintiff  appeals  from  a  judgment  and  two  orders,  eacb  deny- 
ing a  motion  for  a  new  trial.  He  cannot  be  successf  □!  In  his  appeal  from  the 
judgment,  for  an  appeal  from  a  judgment  rendered  upon  the  Terdict  of  a  jury 
only  brings  up  the  exceptions  taken  upon  the  trial,  (Railroad  Co.  v.  Sbling, 
100  N.  Y.  98.  2  N.  £.  Bep.  878,)  and  be  took  no  excepUon  at  the  trial.  The 
motion  for  a  new  trial  upon  the  grounds  that  the  verdict  was  contrary  to  the 
evidence  and  to  law  was  properly  denied. 

The  verdict  was  not  against  the  evidence,  as  the  only  witness  examined 
was  interested  in  the  event  of  the  trial,  and  the  jury  was  therefore  not  bound 
to  take  his  testimony  as  conclusive,  although  it  was  uncontradicted.  MeNtUty 
V.  Hurd,  86  N.  Y.  647.  The  case  does  not  disclose  that  the  verdict  was  con- 
trary to  law.  The  later  order  appealed  from  denied  a  motion  for  a  new  trial 
made  upon  the  ground  that  a  communication  sent  by  the  judge  to  the  Jury 
was  erroneous,  and  in  violation  of  tbe  rights  of  the  plaintiff. 

It  seems  the  jury,  while  deliberating,  sent  an  inquiry  to  tbe  eourt  in  the 
presence  of  all  counsel.  The  plaintlfC's  counsel  thereupon  objected  to  any 
communication  between  the  court  and  the  jury  except  by  the  recalling  of  the 
jury  into  open  court.  This  objection,  as  calculated  to  preserve  the  conduct 
of  the  trial  from  irregularity,  was  doubtless  proper,  but  it  was  overruled ;  no 
harm,  however,  came  to  the  plaintift  by  this  ruling,  for  the  question  bad  not 
been  answered.  Thereafter,  the  question  wae  answered,  no  exception  was 
taken  to  the  answer,  and  no  indication  of  dissatisfaction,  with  reapect  to 
itt  appears  upon  the  record.  It  is  therefore  fair  to  assume  that  at  the  time  it 
was  given  the  plaintiff  was  not  adverse  to  It  because  of  incorrectness.  If  it 
was  otherwise,  he  should  in  fairness  have  called  tbe  attention  of  the  trial 
judge  to  his  complaint,  so  that  tbe  answer  could  have  been  corrected  if  canse 
therefor  existed.  Tbe  fact  that  the  answer  was  not  literally  oorrettt  does  not 
satisfy  me  that  the  plaintiff  was  prejudiced  by  It.  A  just  inference  from  the 
qnestlon  is  that  the  jury  desired  to  know  whether  the  defendant  had  been  paid 
by  the  plaintiff  an  amount  equal  to  his  wages  np  to  the  time  of  the  formation 
ot  tbe  corporation.  If  this  was  the  information  desired,  the  answer  conveyed 
ib   Upon  the  whole  case,  I  tiiink  tbe  Judgment  and  ordan  shoaM  be  afflrmed. 


OoEAMio  Stbah  Nat.  Ca,  Limited,  e.  Gokpamia  Tbahsatlahtioa  Bspa- 

NOLA. 

(Superior  Court  of  Nea  Forft  Clti/i  QmertU  Term.  l>eoember  1,  1890.) 
NMuasNOB— Dahouous  PRnasss— ImtsinnTT  bt  Oooufaitt. 

FlalnUfl,  having  been  oompelled  to  pay  a  Judgment  recovered  against  U  by  one  C, 
for  lajmlas  to  him  from  XbB  talUiw  on  him  of  a  dooron  a  ptw  balongtiig  to  plalotUC, 
sued  defendant  for  indemnity,  on  tbe  ground  that  the  Iniurias  to  C.  were  the  result 
of  DOgllgeuoe  of  defendant  while  In  the  ocoupation  en  the  pier.  A  witness  foi 
pWpHff  testified  tha^  two  nights  before  tbe  aoctdent  to  Ol,  the  door  was  all  right 
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At  the  Ume  of  C.*8  injuries  defendant  was  not  Tuing  the  door  or  oler,  nd  another 
oompanT  was,  and  for  some  d^  had  been,  in  the  poseeaslon  ana  nse  of  the  pier. 
Heltiy  that  the  oomplaint  was  properlj  dismissed;  th«  mere  fact  that  the  litter 
Mmpany  waa  there  with  the  oonaentoif  defandaatwaa  not  soficient  to  impose  on 
defendant  UabUi^  to  iDdaniiUr  plaintiff, 

Xzeeptions  from  joiy  tenn. 

Action  hy  the  Oceanic  Steam  Kavlntlon  Oompanj.  limited,  against  the 
Oompania  TranBRtlantlea  EBpanola.  At  tbe  trial,  on  the  close  of  tiie  evlctenos 
4m  both  rides,  the  complaint  was  dismlned.  and  pbUntUf*!  exc^ons  wen 
oidered  to  be  heard  at  the  genenl  term. 

Argued  before  FraEDH an  and  CVGobhan,  JJ. 

WhtOer,  Oortia  A  Cfodktn,  fi»  plalntiir.  Steam*  A  OurMs,  tor  lespondent. 

TsxesatAVt  J.  Kit  be  aaaumed  that,  as  the  plaintiff  contends,  the  door 
which  fell  on  Cleaiy  was  snfflcientJy  seeore  at  the  time  that  the  defendant 
obtained  from  the  {daintiff  possession  ot  the  pier,  and  that  the  judgment  re- 
rovered  hj  Clear/  In  tlie  United  States  circuit  coort  against  the  plaintiff 
Fed.  Rep.  908>  is  noarljndloation  to  theoontrar^,  and  If  it  be  further  assumed 
tiut  the  plaintiff,  having  been  compelled  to  pay  the  said  Judgment,  can  eall 
upon  the  defendant  for  indemnity  In  case  Qeary's  injuries  were  tbe  result  of 
defendant's  negligence.  It  would  be  onreasonable,  under  the  drcnmstances  of 
this  case,  and  especially  in  Tlew  of  the  testlmmy  of  Michael  Hannon,  a  wit* 
nesa  called  by  the  plaintiff,  and  who  testified  that  two  nights  before  the  acci- 
dent the  said  door  was  all  right,  to  infer  thnt  the  defendant  during  tbe  short 
period  of  Its  possession  negligently  allowed  the  said  door  to  become  out  of  re- 
pair, and  consequently  the  liability  ctf  the  defendant  to  respond  to  the  plainWt 
would  have  to  be  fbund  in  a  npgligent  use  made  by  tbe  defendant  of  said  door. 
But  the  evidence  given  at  tbe  trial  shows  that  at  the  time  of  deary's  injuries 
tbe  defendant  was  not  using  the  door  or  pier  in  question,  and  that  a  MoUle 
ateam-ehip  company  was,  and  for  some  days  had  been.  In  the  possoeslon  and 
on  of  the  pier.  Tbe  mere  fact  that  the  latter  company  was  there  with  ttie 
eonsent  of  the  defendant  is  not  sufficient  to  impose  upon  tbe  d^endant  tiie 
liability  sought  to  be  fastened  upon  it  in  tbls  action.  This  conclusion  bavlng 
been  reached  upon  the  aspect  of  the  case  most  favorable  to  the  plaintiff,  it  Is 
unnecessary  to  consider  the  other  questions  in  the  case.  The  defendant  was 
entitled  to  a  dismissal  of  the  complaint  upon  ptidntiff's  proof,  and  tbe  speciflo 
reason  assigned  for  the  dismissal  at  the  close  of  the  evidence  on  both  ndes  la 
immaterial.  Plaintiff's  exci'ptions  should  be  overruled,  and  judgment  ahoald 
to  ordwed  fdr  the  defendant  dismissing  the  oompWnt,  with  costa. 


(SHfwrfor  Court  q/*  Buffalo,  &menU  Temk  NovemherB,  180Ql) 

lOBL  AMD  8LUIDBB— What  AonoHABU— iKJuance  FLUKTm)8  BuBiinss. 

A  oomplaint  for  libel  alleged  that  defendant  oompoaed  and  published  oonoemliig 
plalntlif,  an  attomer  at  law,  a  letter  to  the  National  Temperaaoe  Society,  whi^ 
stated  that  another  person  and  plaintiff  were  oonsplilng  to  swindle  defendant  ont  of 
money,  and  oontlnoed:  **I  do  not  thinkron  wonla  ho  a  par^  to  any  sooh  raaoaU^ 
If  you  knew  it,  and  do  not  think  the  Iratlaoal  ToBmsnnee  Bo^ety  oan  afford  to 
take  mtmey  not  thoir  due,  under  or  throng  the  help  of  UaoUegs  w  seonndiela, 
throogh  feJse  representatlonB  or  swearlngr"  Held,  tnat  It  was  for  the  Jnry  to  say 
whether  these  words  had  **a  tendency  to Tnlttre^plaintifl^ln  his  bosinesa  or  oooiH 
pation, "  wltbln  the  meaning  of  Pen.  Code  N.  Y.  f  alu,  defining  a  llbeL 

Appeal  from  trial  term. 

Action  by  William  H.  Clark  against  Albert  Anderstm  for  libel.  Fnun  a 
Judgment  on  a  verdict  for  defendant  directed  by  the  court,  plaintiff  appeals. 
Ai^ed  before  Tiros  and  Hatch,  JJ. 

A.  Jf.  Thomatt  Tr.,  for  ai^Uant.  Sttphm  Xoeftioood,  tor  respondent. 
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TiTCS*  J.  The  qnesHon  here  preseoted  arises  on  sn  order  made  at  tbe  trial 
term  directing  a  verdict  for  the  defendHnt,  and  dismissing  the  complaint,  on 
tbe  groand  that  the  words  used  in  the  plaintiff's  complaint  concerning  the 
plaintiff  are  not  Jfbelotts.  The  plaintiff  is  an  attomejr  at  law,  engaged  in  the 
practice  of  liis  profession  in  this  city.  The  complaint  alleges  that  the  defend- 
ant maliciously  composed  and  published  a  letter  oonoeming  tbe  plaintiff  to 
tbe  National  Temperance  Society  &  Pablieation  House  of  New  Yatt  Citj» 
in  which  it  was  stated  that  "W.  H.  H.  Bartram  and  this  i^ntlff  were  cod- 
spiring  together  to  swindle  the  defendant  out  of  some  money,  I  do  noi 
think  you  would  be  a  party  to  any  such  rascality  If  you  knew  it.  and  do  not 
think  tlie  National  Temperance  Society  can  afford  to  take  money  not  their  due, 
under  or  through  the  help  of  blacklegs  or  scoundrels,  through  falBerepTesentar 
tions  or  swearing.**  On  the  opening  of  tbe  plaintiff's  ease,  tbe  trial  court  di- 
rected a  verdiot  in  favor  of  the  defeadant,  and  ordered  the  exceptions  to  be 
beared  in  the  first  instance  at  the  general  term.  A  libel  is  declared  b;  tfaa 
Fenal  Code  (section  242)  to  be  "a  malicious  publication  by  writing,  printing, 
picture,  e£Bgy,  sign,  or  otherwise  than  by  mere  speech,  which  exposes  any 
living  person  •  •  •  to  hatred,  contempt,  ridicule,  or  obloquy^  •  *  • 
or  which  has  a  tendency  to  injure  any  person  *  *  *  in  his  businasa  or 
occupation."  Measured  by  the  standard,  it  does  not  seem  posaiUe  to  esc^ 
the  conclusion  that  the  question  should  at  least  have  been  submitted  to  the 
jury  whether  the  effect  of  tbe  language  was  aueb  aa  to  bring  U  within  the 
purview  of  the  statute.  The  language  used  may  be  susoeptible  of  an  inno- 
cent construction,  which  It  Is  well  settled  is  for  the  Jury  to  determioe.  Am- 
dertfon  v.  Caldwell,  45  N.  Y.  398;  Moore  v.  FraneiM,  121  N.  Y.  199,  23  K. 
£.  Bep.  1127.  If  the  words  are  meant  to  apply  to  the  plaintiff,  they  cer- 
tainly seem  to  have  a  "tendency  to  Injure  him  in  bla  business  or  ocoapation." 
At  all  events,  a  jury  may  put  such  a  oonstrnctlon  upon  them  aa  would  bring 
them  within  tbe  statutory  deQnition  of  libel. 

It  was  not  necessary  for  the  plaintiff  in  his  complaint  to  set  out  extrinafe 
facts  for  the  purpose  of  showing  the  application  of  the  defamatory  matter  to 
tbe  plaintiff,  but  he  may  state  generally  what  was  published  oonoeming  blm; 
and,  if  tbe  allegation  ta  controverted,  he  must  establish  It  on  tbe  trial.  See- 
tlon  5S5.  Code  Civil  Proc.  In  Bymea  v.  Sfathmoe,  12  N.  Y.  St.  Bep.  74,  (da- 
clded  by  thla  court,)  In  which  all  of  tbe  Judges  took  part  and  wrote  opiniona. 
the  question  of  what  oonstituted  libel  was  so  fully  dlacossed  and  variooaly 
stated  that  it  teems  hardly  necessary  to  repeat  the  a^umcnts  haxa.  It  ia  aaf* 
floiei^  to  say  that,  while  the  words  In  that  case  did  not  (diarg*  the  plaintiff 
with  a  criminal  offense,  it  was  the  unanimoua  opinion  of  the  court  that  the 
complaint  was  not  demurrable,  and  that  tbe  case  would  have  to  be  sal»nitted 
to  the  jury.  The  cases  bearing  upon  the  question  were  there  collated,  and 
their  application  to  the  facts  commented  upon  at  great  length;  and,  from  the 
role  there  followed,  it  is  dlfflcalt  to  see  how  the  oondnslon  can  be  escaped 
that  the  question  most  be  submitted  to  the  jury  for  determliution.  We  an 
therefore  oC  the  opinion  that  the  verdict  and  order  of  Uw  trial  aooit  nut  be 
Mt  ukte,  and  a  new  trial  ordered,  with  coats  to  atrtde  tbe  orant  of  tha  «^ 
tlon. 

Hatob,  J.,  coBCQTS,  tot  the  reasons  stated  and  apon  theMthoci^  of  M»n§ 
AMtoeiatUm,  25  N.  B.  Bep.  161. 1 K .  Y.  Biq>p.  ^5. 


TTtmhat.!.  v.  FABHBBS*  &  MEOHAiaaB*  BAHK. 
(Superior  Covet  of  BuJTalo,  CtnuraC  Term.  November  8, 1880.) 

Xuama  LnitB— HoBTe&flss— Pbioritibb— Risn  to  Frbiget. 

PlaiDUlt,  holdinK  a  flr»t  mortgage,  duly  reoorded,  on  a  sahaoiiei^  t0(A  imniBlna 
lor  tbe  purpose  of  fontdoaura.  but  afterwards  aorreadered  U  to  the  nortgivar  tat 
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two  nwdfleA  trips,  the  earolnsi  of  the  ressel  for  those  trips  to  be  plalntlfTs,  and 
be  took  from  the  mortgagor  an  asslgnmeat  of  snoh  earnlnes.  Held^  that  snob  Bor- 
render  of  powesslon  did  not  entitle  the  mortgagor  to  reouTe  the  earnings,  and  the 
assignment  save  plalntUI  no  additional  right ;  and  the  bolder  of  a  seoond  mortgage, 
although  prior  to  the  assignment  of  eamugs,  aoQUlred  no  right  to  the  earnings,  as 
uolnst  pfidntlff,  by  selzlDg  the  Toaad  oi  fimoloniTe  of  the  aeoona  Biorl^tage  b«rore 
the  completion  of  snob  trips. 

Appeal  from  Jadgment  on  report  of  leferee. 

Action  by  Louis  M.  Kimball  against  the  Farmers*  &  Mechanics*  Bank  ot 
ButEalo.  The  evidence  is  not  returned,  and  the  conceded  facts  appear  in  the 
referee's  findings  of  fact.  From  them  It  appears  that  Sarah  E.  Kiins*  on 
April  16, 1878.  was  Indebted  to  plaintiff,  upon  a  promissory  note,  in  the  Sam 
ot  $8,000,  payable,  with  interest,  90  days  from  Its  date.  That  said  NIms  was 
the  owner  of  a  schooner  named  George  D.  Russell.  For  the  purpose  of  secur- 
ing the  payment  of  said  note  and  interest,  said  ^ims  executed  and  delivered 
a  mortgage  upon  said  vessel,  which  was  duly  recorded.  In  and  by  its  terms, 
■aid  mortgage  provided  that  in  case  defaull  was  made  in  the  payment  of  siUd 
note*  or  If  plaintiff  should  at  any  time  deem  tiimself  in  danger  of  losing  said 
debt,  or  any  part  thereof,  said  plaintiff  was  authorized  to  take  possesion  of 
■aid  schooner,  her  tackle,  etc.,  and  sell  and  convey  the  said  property,  or  so 
much  thereof  as  would  satisfy  said  debt,  aftei'  giving  notice  of  said  uUe  by 
publication  In  s  newspaper.  That  on  October  27.  1873,  said  Nims,  for  the 
purpose  of  securing  the  payment  of  seven  promissory  notes  made  by  said 
Kims,  amounting  in  the  aggregate  to  #20,000,  the  last  of  which  fell  due  De- 
cember 1,  1874,  executed  and  delivered  to  defendant  a  mortgage  upon  said 
schooner,  which  contained  a  like  clause  as  was  contained  in  plaintiff's  mort- 
gage, as  herein  stiUed,  and  caused  the  same  to  be  duly  recorded.  When  plain- 
tiff's note  fell  due,  it  was  not  paid,  and  phdntiff.  on  November  b,  1875.  took 
pOBseesion  of  said  schooner,  for  Uie  purpose  of  foreclosing  his  said  mortgage. 
While  plaintiff  was  so  In  possession  of  said  schooner  on  said  last-named  date, 
■aid  Nlms  executed  and  delivered  to  plaintiff  an  assignment  of  the  net  earn- 
ings of  said  schooner,  exclusive  of  towage  charges,  which  she  might  earn 
upon  two  round  trips  to  Chicago  and  return.  That,  In  consideration  of  said 
assignment,  plaintiff  released  and  surrendered  said  schooner,  and  returned 
her  to  the  pouseslon  of  said  Kima.  That  thereupon  said  schooner  proceeded 
oo  her  voyage  to  Chicago;  from  thence  to  Milwaukee,  where  she  took  on  board 
a  cargo  of  wheat  consigned  to  W.  H.  Powers  &  Co.,  at  Buffalo.  After  being 
loaded,  said  schooner  was  frozen  in  at  Milwaukee,  and  was  unable  to  leave 
•aid  port  until  the  spring  of  1876.  While  so  frozen  in,  said  schooner  was 
a^zed,  under  a  writ  of  attochment,  issued  from  the  circuit  court  of  the  state 
«f  Wisconsin,  In  proceedings  commenced  by  the  ^na  Insurance  Company 
agaioBt  said  Nlms  and  Ozias  Nlms,  her  husband.  The  latter  notified  defend- 
ant of  said  proceeding,  and  subsequently  defendant  caused  to  be  commenced, 
In  the  ooorts  of  Wisconsin,  replevin  prooeedings;  took  said  schooner  from  the 
posseesion  of  the  sheriff,  and  retained  the  same,  under  and  by  virtue  of  its 
mortgage;  caused  said  scixMner  to  be  towed  to  Buffalo,  where  she  arrived 
about  May  15,  1876;  and  procured  from  said  Sarah  B.  ISltOB  an  order  for  the 
fkelght  moneys,  collected  the  same,  and  applied  them  upon  its  mortoage  debt 
Defendant  had  no  knowledge  oi  the  existence  of  the  assignment  of  the  earn- 
ings of  the  schooner  to  plaintiff  until  after  the  completion  of  her  voyage  from 
Milwaukee.  That  thereafter  plaintiff  demanded  of  defendant  the  freight 
moneys,  and,  upon  refusal  to  pay  them  over,  brought  this  action.  While  said 
schooner  was  irozen  In,  some  repairs  were  made  upon  her,  which,  with  the 
charges  Incident  to  her  voyage  to  Buffalo,  amounted  to  the  aggregate  sum  of 
•600.  The  referee  decided,  as  a  matter  of  law,  that  defendant  oecame  legally 
entitled  to  collect  and  receive  said  freight  mon^,  and  apply  the  same  in  re- 
daction of  Its  said  mortgage  debt;  that  plaintiff  was  not  entitled  to  maintain 
theaotlon;  and  directed  Judgment  dtoiiwing  plalnMfl*s  complaint,  withoosta. 
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To  tbe  conduBionB  <tf  law  found  by  the  refwee.  plalntifl  filed  «xocg^tlwu. 

These  exceptions  present  the  question  now  here. 
Argued  before  Beokwith,  C.  J.,  and  Trrtrs  and  Hatch.  JJ. 
S?i»rman  8.  Rogers,  for  appellant.   Spencer  Clinton,  for  appeUee. 

Hatch,  J,  When  default  was  made  In  the  payment  of  the  note  held  by 
plaintiff,  the  legal  title  to  tbe  vessel  became  vested  in  plaintiff,  subject  to  be 
defeated  only  upon  compliance  with  tbe  conditions  of  the  mortgage.  Marsden 
t.  Come«,  62  K.  T.  215;  Campbell  v.  Bh^h,  60  N.  T.  218.  At  tbe  time 
defendant  took  its  mortftage  from  Sarah  £.  Ifimst  she  was  then  in  default 
The  legal  title  was  vested  in  plaintiff.  All  the  interest  she  then  bad  or  could 
mortgage  was  an  equity  of  redemption  in  the  property.  Of  Uils  fact  defend- 
ant had  notice,  as  plaintiff's  mortgage  was  duly  recorded,  and  by  its  termt 
informed  defendant  when  the  debt  became  due  and  payable.  As  to  the  ves- 
sel, defendant  possessed  no  property  therein,  as  against  plaintiff;  could  en- 
force no  right  which  was  not  subject  to  tbe  payment  of  plaintiff's  daim.  Tbe 
present  question,  however,  relates  not  to  the  vessel  but  to  her  earnings. 
Ordinarily  earnings  are  an  incident  of  ownership  and  follow  the  title.  MmL 
Shipp.  p.  99,  and  cases  cited.  In  the  case  of  a  mortgagee  of  nslilpontof  poa- 
sessiun,  the  mortgagor  becomes  entitled  to  receive  tlie  freight  moneys;  may 
collect  tlie  same,  and  use  them  for  bis  own  benefit.  This  right  in  the  mort- 
gagor, however,  may  be  intercepted  by  the  mortgagee's  takiii>^  possession  of 
the  vessel  at  any  time  before  the  delivery  of  the  ciirgo,  in  which  event  ^ 
latter  becomes  entitled  to  all  tbe  earnings  of  tbe  voyage,  subject  to  such  ex- 
penses as  are  legally  chargeable  ttiereon.  Marine  Credit  Co.  v.  WUton,  L. 
R.  7  Ch.  507;  Cato  v.  Irctiig,  6  De  Gex  &  S.  210;  The  Wexford^  7  Fed. 
Kep.  ^1, 682.  The  holder  of  a  second  mortgage  occupies  a  different  poaltion. 
As  stated  by  Sir  W.  M.  James  in  Marine  Credit  Co.  v.  Wilson,  supra  :  "  What 
is  tbe  position  of  a  second  mortgagee  of  a  ship  with  respect  to  tbe  freight? 
He  has  no  legal  rigtit  to  take  actual  possession,  and  cannot,  therefore,  by  his 
own  act,  give  himself  that  which  is  equivalent  to  possession.  Bot.  as  be- 
tween himself  and  the  mortgagor,  tbeequitable  right  of  thesecond  mortgagee 
ia  the  same  as  the  legal  right  of  the  first  mortgagee.  *  *  •  But  this  is  to 
be  understood  only  as  between  the  second  mortgagee  and  the  mortgage. 
*  *  *  The  respective  positions  of  tlie  first  and  second  mortgagees  are  es- 
sentially different,  arising  from  the  essential  diflwence  between  a  legal  and 
an  equitable  title.  The  legal  owner's  right  Is  paramount  to  ever?  equitable 
charge  not  affecting  his  own  conscience;  the  equitable  owner,  in  tbe  absence 
of  special  circumstances,  takes  subject  to  all  equities  prior  in  date  to  hla  own 
estate  or  charge. "  Upon  these  principles,  counsel  for  the  respective  parties 
reach  divergent  conclusions.  It  being  claimed,  upon  the  part  of  plaintiff,  that 
the  mortgagee  had  taken  possession  of  the  vessel,  had  made  bat  a  conditional 
release,  und.  under  the  drcumstancee  attendant  thereon,  he  became  l^^y 
and  equitably  entiUed  to  the  moneys  earned;  that  defenduit  could  not  by  any 
act,  based  upon  its  mortgage,  obtain  a  superior  title  to  said  moneys.  Upon 
the  part  of  defendant,  it  ia  contended  that,  when  plaintiff  released  the  pos- 
session of  said  vessel  to  the  mortgagor,  he  placed  the  latter  in  tbe  same  posi- 
tion as  though  he  had  never  seized,  and  thereafter  relied  upon  the  sacurl^  of 
the  assignment,  taken  in  consideration  of  the  release,  th^  the  assignment  was 
Inferior  as  a  Ifen  to  its  mortgage,  as  the  latter  was  prior  in  point  of  time;  and, 
being  possessed  of  the  right  to  s^ze  and  take  possession  of  tbe  vessel  by  virtue 
of  the  mortgage,  it  exercised  such  right,  completed  the  voyage,  delivered  tiw 
cargo,  received  the  earnings,  and,  as  plaintiff  did  not  exercise  ill  right  of 
seizure  during  this  time,  defendant  took  title  to  tbe  earnings. 

There  is  no  question  but  that  plaintiff  on  Kovember,  lii75,  seized  and  tocdc 
into  bis  possession  the  vessel.  At  this  time  the  legal  titie  was  vested  abso- 
lutely in  him.  He  could  tie  hex  up,  sell  or  navigate  her  as  he  ehoM,  aod  no 
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person  ooold  eomplalB  or  onnpel  him  to  do  oUwr  or  dlffnent.  nccept  he  paj 
tb«  deU  and  chargn  locally  due.  Under  these  clrcomfltancea,  Mrs.  Ntins 
applied  for  lenve  to  ran  the  Teasel  two  round  tripe  between  Chicago  and  Jluf- 
fala  At  this  time  she  had  no  legal  rights  in  the  vessel,  and  she  acquired 
none  hy  virtue  of  any  subsequent  acts.  Flaintlfl,  in  consenting  to  thts  ar- 
rangement,  imposed  a  condition  that  the  earnings  of  the  vessel  ror  the  trips 
sliould  be  his.  He  let  her  go  to  enidile  her  to  earn  for  his  benefit.  The  sur^ 
render  was  not  onlj  conditional*  bat  limited ;  it  was  oonditloned  upon  the 
payment  at  freight,  and  limited  in  that  It  provided  for  onlj  two  round  trips, 
when,  under  a  fiiir  interpretation  of  the  arrangement,  the  vessel  was  to  be 
returned  to  the  actual  possession  of  plaintiff.  When  plaintiff  released  the 
veseel,  he  surrendered  no  part  of  his  legal  title,  nor  did  he  surrender  possee* 
sion  beyond  such  as  was  necessary  for  her  navigation  In  order  to  earn  for  his 
benefit  This  involved  all  the  vessd  could  do,  and  It  was  not  such  a  release 
from  hia  control  over  the  vessel  as  would  have  enabled  the  mortgagor  to  re- 
ceive for  his  own  benefit  the  freight  money,  had  there  been  no  assignment. 
The  assignment  neither  detracted  from  i^intlff*8  rights,  nor  did  it  add  to 
those  of  the  mortgngor.  Plaintiff  was  not  twund  hy  the  asrignment  of  the 
freights,  for  he  could  at  any  time  haveseimred  them  by  taking  possession, 
and  he  conld  have  prevented  the  voyage.  As  the  assignment  gave  him  no 
additional  right  to  what  he  already  possessed,  consequently  there  was  no  con- 
sideration for  It.  The  mortgagor's  possession  was  for  a  special  and  particu- 
lar purpose.  In  carrying  out  that  purpose  he  represented  the  plaintiff.  At 
this  time  the  debts  secured  by  the  two  mortgages  were  due.  Plaintiff  had 
the  legal  title;  defendant  simply  had  an  equitable  right  or  interest.  If  the 
right  of  defendant  to  seize  be  conceded,  Ita  equitable  riglit  to  enforce  the  claim 
upon  which  it  founded  the  right  to  sdze  could,  in  the  nature  of  things,  only 
be  against  such  rights  as  the  mort^;agor  possessed  therein  at  the  time  of  aels- 
ure;  and,  as  against  plaintiff,  she  possessed  nu  right  to  the  freight  moneys, 
either  legal  or  equitable.  By  the  seizure,  defendant  did  not  acquire  any 
greater  right  than  It  already  possessed  against  the  mortgagor,  as  it  could  any 
quire  no  greater  right  than  she  at  the  time  had.  Within  the  authority  here- 
tofore cited,  the  seizure,  therefore,  gave  defendant  no  additional  rights  to  tlw 
moneys.  It  is  suggested,  however,  that  the  finding  of  the  referee  Is  to  the 
effect  that  there  was  an  absolute  surrender  of  the  vessel  by  plaintiff  to  Kims, 
in  consequence  of  which  ttie  inference  Is  not  authorized  that  plaintiff  had 
any  control  over  her  by  virtue  of  his  mortgage.  I  am  not  inclined  to  adoj^ 
this  view.  On  the  contrary,  I  am  of  the  opinion  that  the  fourth  and  fifth 
findings  of  fact  are  to  he  construed  together,  that  the  execution  of  the  as- 
signment is  to  be  taken  in  connection  with  plaintiff's  legal  rights  under 
the  mortgage,  and  as  so  construed  the  surrender  was  upon  the  condition  that 
the  freights  were  to  he  paid  to  plaintiff.  -As  this  was  the  sole  object  of  the 
voyage,  It  would  seem  to  authorize  the  inference  that  Nims'  possession,  be- 
ing for  the  exclusive  benefit  of  plaintiff,  was  constructively  the  tatter's  pos- 
session. This  view  proceeds  upon  the  theory  that  the  rights  obtained  hy 
virtue  of  the  assignment  executed  at  the  time  of  the  release  are  outside  of  the 
questions  involvS.  It  consequently  disposes  of  defendant's  claim  that  Its 
naortgage,  being  prior  In  date  to  the  assignment,  therefore  possessed  a  supe- 
rior lien.  It  is  conceded  that  the  expenses  paid  by  defendant  are  a  pn»)er 
charge  upon  the  moneys  received.  If  these  views  are  eorroot,  it  follows  that 
the  Judgment  rendered  is  wrong.  It  is  therefore  reversed,  and  •  anr  tiM 
ordflced  MfoM  anoUw  xeferee*  oosta  to  aUdo  evant.  AU  oraeor. 
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Powers  o.  Silberstein. 

(Superior  Court  New  York  City,  Oencrai  T$rm,  Jnaa  87.  UBO.) 
No  optnton.  Motion  must  be  denied. 


Bat,  BMpoDdent,  e.  Bay,  AppeD«iit. 
iComvum  Pleaa  of  New  Torit  Otty  and  OMmly,  Oaneral  Term.  Jmaatf  Vi,  INU 
Appeal  from  epeclal  term. 

Argued  before  Allen*  Bischofp,  and  Fbyob,  JJ. 

Fromme  Broa.,  for  appellant.   Charles  Strauu,  tor  retpondeot. 

2Xo  opinion.  Order  affirmed,  vttb  coets. 


MVRBAT  V.  J.  J.  KiCBOLS  HaNUV'O  GO. 

(Citv  Colut  <if  New  York,  Oenerai  Term.  Deoember  1, 1800:) 

8au— BiTTBK'B  Iiubujtt— Damaob  to  Goods. 

Wbere  glua-ware  was  shipped  by  plaintiff  In  Conneotloat  tor  dellrery  to  defaoA- 
ant  In  New  York,  the  freight  to  he  psld  by  plslntiff,  the  risk  of  transportation  was 
onblm,  and  defendant  was  not  UabLs  tor  um  price  at  goods  broken  befendaUveir. 

Appeal  from  tdal  tenn. 

Action  by  James  J.  Mnrray  agiUnst  tee  J.  J.  IHchols  Uknntaetitiliig 
Company,  a  corporation,  for  goods  sold  and  delivered.  The  Jury  fonnd  t 
vardlfA  for  plaintiff.  Fzom  tlie  judgment  for  plidntifl  entered  on  the  TWdkti 
defendant  appeals. 

Argued  before  MoAdah.  a  J.,  and  Ehruoh  and  FmsiMOKB,  JJ. 

£.  Jr.  DoscAw.  for  iq»pellant  O.  8,  Miller,  tor  respondmt. 

Feb  Gubiah.  The  defendant  proved  that  the  deliTeries  were  to  be  Buds 
In  New  Tork;  that  although  the  goods  came  from  Heilden,  Conn.,  the  freight 
was  always  charged  to  and  paid  hy  tee  plaintiff.  The  lisk  of  transpoitiuliDn 
was  therefore  upon  him,  and  he  in  turn  had  bis  remedy  for  injoiles  to  tes 
goods  against  his  cartier.  Breakage  was  one  of  the  inddents  of  tee  oaniaM 
not  assumed  by  the  defendant.  Putting  tee  words  "no  allowance  for  teen- 
age'* on  the  Invoices  can  hardly  be  extended  so  as  to  make  the  defendant  p^r 
for  valueless  broken  {^ass-ware,  neither  ordered  nor  desired,  where,  aa  la 
this  esse,  tee  damage  was  done  before  tee  goods  readied  tee  defendant  w  Us 
agents.  The  oounter-clalm  for  goods  sold  to  Nichols  Indivldoally  was  ewe' 
fully  excluded  from  tee  conslderaUcm  of  the  Jury  by  tee  trial  Judge,  ao  ttuU 
the  question  whether  a  man  ufactoring  corporation  can  purchase  a  didm  fSc 
unliquidated  damages  la  not  before  us  for  decision.  The  case  was  euefn^f 
tried,  the  verdict  is  sustained  hy  the  evSdenoe.  end  tee  Jodgmeat  aj/puM 
from  must  be  afflrmed,  wUh  ooets. 


SiBB  V.  BnxBOU)  «t  ol. 
(Ofay  Ooiirt  or  JTcw  Tntik  OmmU  Tern.  Dsusiiihsr  1,  IflOOL) 

L  Pabol  Btisbhob— Laijsas. 

A  lease  recited  that  the  landlord  intended  to  bnlld  open  the  demised  pieisliie. 
and  provided  that,  wbUe  the  bulldlog  should  oimlloiMk  tbe  rentsbOBld  be  a  osrtalB 
snm  permonth,  less  then  that  agreed  on  la  a  pReoaOiBg  olanae.  Held  thM,  la  aa 
aoUoo  tor  rent,  oral  woot  Was  Mmlasilde  to  now  Oe  Batnieof  the  tmpcovsMsais 
conteniplatedt  and  wuntlMj  were  ootamoaoad  and  eonpMadi  the  laase  bei^a» 
blgBonsas  to  those  matters. 
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II  Amu/— Rbtibw— OBrBOnon  Waitbd. 

Wban  plBintUr  mored  for  jadgment  at  the  eloM  of  ibe  trial,  «nd  dU  not  aat  for 
the  submlasion  of  the  oaM  to  the  jury,  be  caaoot,  on  ^p— 1,  oompUin  that  tho 
trial  judge  dlspoBod  of  the  issue  m  one  of  law. 

Appeal  From  trial  term. 

Aetton  bf  Henry  B.  Sire  agslnet  George  W.  Bombold  and  ottien  (br  rent 
voder  a  tease.  The  jory  foond  a  veidict  for  defendant*.  From  the  ]adg> 
ment  for  defendants  entered  thereon,  plalntiif  appeals. 

Argaed  before  MoAdax,  G.  J.,  and  Fitzbdions,  J. 

Atb«rt     Sire,  for  ^>pellant.   Abram  Kling,  tor  respondents. 

Pkr  Cttbiam.  We  adhere  to  the  mie  that  parol  testimony  cannot  be  f«* 
eeived  which  tends  to  alter  or  vary  the  terms  of  a  written  Instrument,  and 
bold  that  the  oral  testimony  admitted  here  did  not  violate  thte  elementary 
principle.  The  seventeenth  paragraph  of  the  lease  recites  that  the  landlord 
intends  to  baild  upon  the  demised  premises  and  those  adjoining,  and  thait* 
while  the  building  continues,  the  rent  Is  to  be  8100  a  month.  Instead  of  tl25, 
as  provided  for  In  the  tirst  portion  of  the  leiiae.  We  treat  this  provtsion  as  a 
declaration  by  the  landlord  that  material  changes  were  to  be  made  affecting 
the  premtsea.  The  lease  is  ambiguous  as  to  the  nature  of  the  Improvoments 
oootemi^ated,  and  as  to  when  they  were  to  be  commenced  and  oompleted,  and 
In  respect  to  these  subjects  oral  proof  was  properly  reoslved.  As  )>etween 
the  pnrties  to  a  deed,  evidence  is  admissible  to  show  the  purpose  and  inten- 
tion of  exeeuting  the  doevment,  provided  it  be  perfecMy  consistent  with  the 
legal  operation  of  the  Instrnment,  nnd  not  Inconsistent  with  its  eipress 
terms.  When  dates  are  left  blank  they  may  be  supplied  by  oral  proofs,  and 
when  a  time  Is  not  spedfled,  and  it  Is  apparent  that  a  definite,  ratber  than 
indefinite,  or  reasonable,  time  was  intended,  'the  Intention  may  be  made  clear 
in  lllca  mannw.  In  short,  oral  proA  may  Im  received  to  give  practical  effect 
to  an  instrument  aco^ing  to  the  Intention  of  the  parties,  when  such  proofs 
do  not  oonflict  with  the  writing,  and  are  necessary  to  make  it  intelllglUe. 
There  was  enough  in  the  case  to  require  its  submission  to  the  jury,  but  the 
plaintiff  did  not  ask  to  go  there,  but  moved  for  judgment.  He  cannot  novr 
complain  that  the  trial  judge  disposed  of  the  issae  as  one  of  law.  tfrsm  t. 
ehfiU,  7  K.  T.  Supp.  69.  No  eiror  was  committed,  and  the  judgment  ap- 
pealed from  must  be  affirmed,  with  ooetB. 


F08OO  e.  Adax. 

iOUv  Court     New  rm%  Special  Term.  Asgost  90,  1890l) 

L  PMtpnwt— AMBTMiMT—PuPBaaa  AXD  AMtwmm— Cm  Ooim 

In  the  dty  ooort  of  New  Y<ak,  a  daCandant  who  has  teaumd  te  the  nnmplilal 
MTve  an  answer  as  an  amended  pinadfng  * 
I.  aiicB— DxracnVa  Vntmc^Tioa— CoBXKomro. 

The  verifloation  Is  not  a  Mrt  of  the  pleading  itself;  and  where  an  amended  an- 
swer is  vetoraed  andw  Code  OivU  Proa  K.  T.  I BSS,  whtoh  prorldes  tbat  the  pulv 
OB  whom  an  iasnffloientlj  verifled  pleading  Is  served  ^mtj  tnat  It  as  a  nnlUbr, 
^OTlded  he  gives  notloe,  with  due  dlligenoe,  *  *  *  that  he  elects  to  do  so,  "toe 
adverse  party  is  entitled  to  a  reasonable  time  within  whloh  to  oorreot  the  vanlloa- 
ttOQ,  Bad  seoUan  S<2,  preurlblng  tke  time  wtthln  whloh  an  aaMaded  ptoadiag  magr 
he  served,  doss  aot  apply. 

Action  hy  Gnlseppe  Fusco  against  Angelo  Adam.  Beftmdant  moves  to 
vacate  a  jomment  entered  against  him  for  alleged  fidlnre  to  answer.  Code 
Civil  Ftoo.  K.  T.  6  628,  Is  as  follows:  "The  remedy  for  a  defeotlTe  ^riflca- 
tfcm  ci  a  pleaiHag  la  to  treat  the  same  as  an  unvetlfled  ideading.  Where  ttw 
copy  €i  a  pleading  to  Mmd  vlttaout  a  aony  of  m  wattiBUtA  YMUMiaB,  in  a 

*Bsa  aoU  at  and  of  oase. 
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case  where  the  advene  party  is  entitled  to  a  veriQed  pleading,  he  may  treat 
tt  as  a  nullity,  provided  he  gives  noticot  with  due  diliganoe,  to  the  attonuj  ot 
the  adverse  party,  that  be  ^ects  so  to  do.** 
L,  O,  Van  Dorm,  tm  plaintifT.   ffmrye  W,  tflMont,  fivr  dafoadant. 

GxBGBBKia,  J.  This  Is  a  motion  by  the  defendant  to  vacate  the  Judgmeat 
entered  against  him  herein  on  the  13th  day  of  Angnst,  1890,  ftir  alleged  fail- 
ure to  answer.  On  the  lltb  day  of  Augo^  1890.  the  defradant  served  •  de- 
murrer to  the  complaint  in  this  action,  and  on  the  same  day  the  plaintiff 
served  a  notice  of  motion  returnable  on  the  ISth  day  of  Augost,  1890,  at  10 
A.  H.,  for  Judgment,  on  the  ground  that  the  demurrer  was  frivolous.  On  the 
day  before  that  named  for  the  argument  of  the  said  motion,  the  defendant 
served  a  notice  of  withdrawal  of  the  demurrer,  and  at  the  same  time  served 
an  "amended"  answer,  which  was  returned  by  tbe  plaintiff  on  the  following 
day,  while  the  attorneys  for  tbe  respective  parties  were  in  court,  in  pursuance 
of  such  notice  of  motion,  for  the  following  reasons  indorsed  thereon*  viz.: 
"Firat,  The  said  pleading  is  not  served  in  time,  defendant's  time  to  plead 
having  expired  on  August  11,  1B90.  Seeond*  The  demurrer  hitherto  served 
herein  by  defendant  could  not  be  amended  by  an  answer.  Third.  The  said 
demurrer  herein,  having  been  served,  cannot  be  superseded  by  an  allied 
amended  answer.  Fourth,  That  tbe  verification  is  defective  because  the  de* 
fendant  does  not  swear  to  the  truth  of  tbe  allegntion  *  of  liis  own  knowledge.* " 
And  plaintiff  also  gave  notice  of  his  election  to  treat  the  answer  In  question 
as  a  nullity.  The  plaintiff,  within  less  than  one  hour  after  tbe  return  of  the 
amended  answer,  and  without  notice  to  the  defendant,  entered  up  judgment 
against  hira  for  alleged  failure  to  answer.  An  inspection  of  the  original 
amended  answer,  together  with  the  afQdavit  of  vertQcation,  shows  that  tbe 
deponent  swears  that  the  pleading  is  true  "of  his  own  knowledge. "  The 
copy  first  served,  however,  is  defective,  in  that  the  word^i  "of  hia  own  knowl- 
edge" are  omitted  therefrom.  Judgment  was  entered  by  tbe  plaintiff  at  10:58 
A.  u.,  and,  at  about  11  o'clock  In  the  forenoon  of  the  same  day,  tbe  defendant 
served  a  true  copy  of  the  amended  answer,  which  covers  the  allied  defect 
complained  of  by  the  plaintiff,  and  which  the  latter  returned  on  the  ground 
that  tbe  defendant's  time  to  answer  had  expired,  and  that  he  bad  entered 
judgment  in  default  of  tbe  defendant  pleading  herein  within  the  time  and  as 
prescribed  by  law.  Shortly  after  the  entry  of  the  judgment,  the  defendant 
obtained  an  order  to  show  cause  why  it  should  not  be  vacated,  and  this  Inings 
up  for  consideration  the  question  of  the  regttlarity  of  practice  on  tbe  part  ot 
plaintiff,  whose  arguments  in  support  of  the  judgment  may  be  flnmmarized 
as  follows:  (1)  That  the  defendant's  time  to  plead  expired  on  August  11, 
1890;  (2)  that  the  demurrer  cannot  be  amended  by  answer,  and  that  it  can- 
n<^  be  superseded  by  an  amended  answer;  (8)  that,  the  defendant  having 
once  exercised  tbe  right  to  amend  his  pleading,  he  had  no  longer  a  right  to 
amend,  and  that,  as  the  defendant's  pleading  was  treated  as  a  nullity,  his 
first  pleading  having  been  withdrawn,  the  defendant  had  no  pleading,  and  no 
time  running  within  which  to  serve  one  without  leave  tit  court.  These  points 
will  be  considered  in  the  order  in  which  they  have  been  raised. 

As  to  the  first  point.  It  is  conceded  by  the  pl^ntifl  that  ttie  demurrer  was 
duly  served  on  tbe  11th  day  of  August  last.  The  defendant  therefwe  had  six 
days  thereafter  witbln  which  to  serve  an  amended  pleading,  and  it  fbUowi 
that  the  amended  answer  was  served  within  the  time  prescribed  by  law. 

As  to  the  second  point.  It  Is  a  well-settled  rule  oi  this  court  that  a  de- 
fendant who  lias  demurred  to  a  complaint  may  serve  snansweraaan  amended 
pleading.  Frank  v.  JBtuht  2  Civil  Froc  B.  250,  63  How.  Pr.  282;  BttU  v. 
KrindelU  18  Civil  Froo.  B.  167.  The  service  of  an  answer  herein,  made  as  it 
was  within  the  time  allowed  by  law.  was  proper,  and  it  supwseded  the  de- 
murrer. Thwe  being  no  demoner  upon  reowd  at  the  ttme  ttie  notfam  to 
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Btfikfl  It  out  came  on  for  argument,  the  notice  of  motion  upon  It  therefore 
went  for  naught   Frank  t.  Bv4h,  supra. 

As  to  the  third  point.  TheTerlflcatlon  is  no  part  of  a  pleading.  {George  t. 
McAvop,  6  How.  Pr.  200.  1  Code  Rep.,  X.  S..  318;)  and  as  the  alleged  defect 
complained  of  relates  solely  to  the  veriScatlon  of  the  pleading,  and  not  to 
the  pleading  itself,  the  provisional  of  the  Code  of  Civil  Procedure,  relative  to 
amendments  at  pleadings,  (section  542,)  are  clearly  inapplicable,  and  we  must 
look  to  the  other  provisions  of  the  Code  for  aid  in  the  determination  <rf  the 
qnesUons  presented.  The  plaintifT  treated  the  amended  answer  as  a  nolUty^ 
pursuant  to  section  528  of  the  Code,  the  purpose  of  which,  as  is  well  said  by 
iNOAixs.  J.,  in  the  case  of  Snape  v.  Qtlbert,  13  Hun.  494,  496.  is  "to  point 
out  the  particular  defect  or  omission,  so  that  the  other  party  may  understand 
wherein  liis  papers  are  defective."  Now.  1  fail  to  see  why  the  notice  accom- 
panying the  return  of  the  pleading  should  set  forth  with  so  much  particular- 
ity the  defects  complained  of,  unless  It  was  Intended  to  afford  an  opportunity 
to  the  other  party  to  have  the  error  rectified,  or  the  omission  supplied  in  time, 
and  within  a  reasonable  time  after  service  of  the  notice  to  treat  the  pleading 
as  a  nullity;  and,  inasmuch  as  it  is  necessary  under  the  rule  to  apprise  the 
otiier  party  of  the  particular  defector  omission,  it  may  with  propriety  be  in- 
ferred from  the  said  provisions  of  the  Code,  (section  528,)  as  interpreted  by 
the  supreme  court  in  the  case  just  oiteti,  that  the  party  wnose  pleading  is  re> 
turned  in  conformity  therewith  has  a  reasonable  opportunity,  after  the  serv- 
ice of  the  notice  and  the  return  of  the  pleadings,  to  correct  the  error  or  sap- 
ply  the  omission  In  time.  The  questions  presented  for  my  consideration  are 
of  an  extremely  technical  character,  and  the  precise  questions  Involved  on  this, 
the  third,  point  do  not  seem  to  have  heretofore  been  presented  before  the 
courts  of  this  state,  and  received  solution,  nor  can  I  Qnd  any  case  which  is  at 
variance  with  the  views  above  expressed  in  regard  thereto.  In  the  case  at 
bar,  the  plaintiff  entered  judgment  without  notice  to  tlie  defendant,  and 
without  affording  him  the  slightest  opportunity  to  have  the  clerical  error  cor- 
rected, and,  under  tbe  circumstances,  tlie  judgment  must  be  vacated,  bnt  with- 
out ooflta»  and  the  plaintiff  must  aocept  the  amended  answer  within  two  d»jB 
after  lerTice  of  a  copy  tA  the  ordw  to  be  entraed  on  this  motion. 

NOTE. 

AxMRDMBirT  or  CooBBB— Dbmcsrsb  xxd  Axswia.  In  Cashman  v.  BeynoldB,  35  N. 
E.  Rep.  108,  afflrmloR  9  N.  T.  Sapp.  S14,  the  court  of  appeals  held  that  under  Code  Civil 
Proo.  zT.  T.  I  6«S,  wbloh  permits  a  pleading  to  be  amended,  as  of  course,  wttbin  90 
days  from  the  service  thereof,  an  answer  cannot  be  substituted  for  a  demurrer,  as  this 
would  not  be  an  ameodmenL  but  an  entire  change  of  the  defense,  from  one  of  law  to 
one  of  fact  In  this  case,  the  decisloas  In  Wise  v.  Gessne^  47  Hun,  800,  and  Smith  t. 
Lrfdrd,  44  Hun,  B80,  were  approved.  The  oourt  fnrtber  aauli  that  "when  a  par^  has 
made  a  mistake  bj  serrlog  a  demurrer,  when  he  should  have  served  an  answer,  he  can 
be  relieved  from  the  oonseqnenoes  of  his  mistake  by  an  application  to  the  court^  and  Ln 
that  way  permitted  to  sabstitute  an  answer  for  a  demurrer,  or  vice  verta;  but  such  a 
obange  oannot  be  made  a  matter  of  right  The  court  maj  allow  It  to  be  done  when 
■eHsnad  that  jnattoe  re^niiaa  it,  and  upon  sooh  terms  as  It  may  oonaidar  Jnsb" 


0'Oon»OB  9.  SOHABmL. 

(OUv  f^ourt  qf  New  Y&i%  Special  Term.   October  ^  U0O.) 
MMMAinas*  liixxs— FoBTCLOsnas  Sal>— Wbit  ov  Assistanoe. 

la  n«w  Yorkt  when  land  la  sold  oa  foreeloeara  of  a  meohwile*s  Uen,  a  wfit  wHI 
teoe  to  pot  ttte  pnnshaaer  in  possessloD. 

AeHon  hf  Peter  J.  O'Oonnor  against  Bernhard  Schaeffel  to  forecloee  a  me- 
tfHUiic*B  Ii(m  on  defendant's  leasehold  interest  in  certain  premises.  Plain^ 
tiflpnrehased  attheairiennderthe  decree  of  foreclosure,  and  received  the 
Mfnee^  deed.  Defendant  having  refused  to  surrender  poesessimi,  plaintiff 
BOW  aiks  for  a  writ  of  aasistancSb 
V.llK.T.B.no.l3— 47 
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Morrtaon  <£  Kennedy,  tor  motion.   Qeorgt  W.  Gibbons,  opposed. 

McAdau,  C.  J.  The  writ  of  asststancet  so  &r  aa  foreclosurea  are  cod- 
cerned,  is  an  old  chancei-y  writ,  wliich  exists  independent  of  the  statute.  4 
Wait,  Fr.  196.  It  may  be  had  to  enforce  any  judgment  or  order  awarding 
the  possession  of  real  property,  other  than  the  common  judgment,  in  a  di- 
rect action  for  land.  2  Till.  Sc  S-  Fr.  B49,  and  see.  also,  Xynd*  v.  O'Donndl, 
12  Abb.  Ft.  286,  21  How.  Fr.  34;  Insuranee,  etc.,  Co.  v.  Band,  8  How.  Fr. 
35.  352.  A  writ  of  assistance,  is,  In  ordinaiy  cases,  the  process  for  giving 
possession  of  land  under  an  adjudication,  and  will  be  granted  apon  the  sale 
being  confirmed,,  and  proof  that  the  purchaser  has  received  a  deed  ot  convey- 
ance from  the  master,  which  has  been  shown  to  the  party  in  posseaaion,  ac- 
companied by  a  demand  of  possession  which  has  been  refused.  2  Barb.  Ch. 
Fr.  581.  These  requirements  wen  fulfilled  here.  Section  8,  e.  8421  Laws 
1885*  under  which  the  lien  was  foreclosed.  proridM  Inter  alia  that  the  man- 
!'  er  and  form  of  conducting  a  mechanic's  lien  proceeding  shall  be  the  same  as 
the  foreclosure  of  a  mortgage.  The  power  to  foreclose  was  expressly  con- 
ferred upon  this  court,  and  evenrthlng  necessary  to  a  complete  execution  of 
the  jurisdiction  goes  with  it.  This  court  has  the  same  power  to  issue  the 
writ  applied  for  as  that  possessed  by  any  other  court  acting  under  the  same 
statute.  The  enforcementof  medianica'  liens  is  a  sort  of  equity  jurlsdictioD, 
governed  by  equitable  rules  and  principles,  and  the  old  chancery  writ  of  as- 
sistance is  tlie  process  by  which  the  purchttser  gains  the  possession  to  wlucb 
the  proceedings  entitle  him.  The  writ  has  not  been  abolished  by  any  ex- 
press provision  td  the  Code,  nor  has  a  substitute  been  provided  for  It  by  that 
or  liny  other  act,  and,  except  where  the  judgment  can  be  enforced  by  exe- 
cution, the  writ  is  still  an  appropriate  remedy.  The  judgment  herein  cannot 
be  enforced  in  respect  to  possession  by  ocecutlon,  and  the  r^ef  ra^aited 
must  be  obtained  by  this  writ.  It  follows  that  the  ap[dlcation  for  Um  vtit 
must  be  granted. 


FvBOiTBON  «.  T7»rrED  States  Land  ft  ImrBSTSEBNT  Go. 
(Citv  Court  of  New  York,  Qeneral  Tern.  October  S,  IBSOl) 

▲rpui<— Bbviiw — Objbotion  hot  Russd  Bblow. 

An  action  was  brought  on  a  bond  whlob  had  some  years  yet  to  run,  and  on 
several  past-due  interest  coupons  attached  thereto.  A  condition  tn  the  traod  pn- 
Tlded  that  the  principal  sum  should  become  due  on  a  default  In  the  p^meatoi  lu- 
tneat,  oontinned  for  90  days  after  demand.  Held,  that  defendant's  motion  to  dit- 
mtM  the  suit  on  the  general  ground  that  plaintiff  had  failed  to  prove  Ma  oaaae  ol 
action  was  icinfflclent  to  enable  defendant,  on  appeal,  to  raise  an  oMeottoa  (hit 
plftlntlff  had  failed  to  prove  a  demand  for  the  past-due  interest,  as  saw  fll^aaUoiiii 
It  properly  pointed  ont,  might  have  been  obviated  at  the  trisL 

Appeal  from  trial  term. 

A<^n  by  Oeorge  W.  Furguson  against  the  tTnited  States  I^nd  A  Invest- 
ment Company  on  a  bond  and  past-due  interest  coupons  attached  thereto. 
.  There  whs  a  verdict  in  plaintiff's  fiivor  and  from  a  judgment  thereon  defeoJ- 
ant  appeals. 

Argued  before  MoAdam.  G.  J.,  and  £nBLiOH  and  Van  Wtck,  JJ. 
S.  CouiUi,  for  appellunt.   A*  8.  Jaoksan,  tot  respondent 

Per  Curiam.  The  action  is  upon  a  bond  issued  1^  the  d^endani,  and  on 
certain  coupons  attach^  thereto.  The  coupons  were  past  du^  but  the  hood 
did  not  become  due  till  July  1. 1S94.  There  is  a  special  condition  expressed 
,  in  the  bond  that  if  default  shiill  be  made  in  the  payment  of  the  internt*  and 
continues  for  90  days  after  it  becomes  due  and  payable,  and  has  been  duly  de- 
manded, that,  at  the  option  of  the  holder  therectf,  the  principat  aiun  (k  the 
said  bond,  with  all  arrearage  of  interest,  shall  become  due  and  payable  Im- 
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mediately  therearter.  The  actioo  being  upon  the  bond,  as  well  as  the  con- 
pODB,  it  was  necessary.  In  order  to  recover  upon  the  bond,  tu  prove  that  the 
interest  doe  upon  the  bond  had  been  demanded  90  da^rs  prior  to  suit  brought, 
and  if  this  point  had  been  speciQcaUy  taken  at  the  trial  term.  It  would  hare 
been  error  for  the  trial  judge  to  hare  refuse  a  dismissal  of  the  complaint  ai 
to  the  principal  obligation.  But  the  attention  of  the  trial  judge  was  not  spe- 
ciBcally  called  to  this  feature  of  the  case,  nor  to  the  defect  in  the  proof  re- 
specting it.  The  motion  to  dismiss  was  upon  the  general  ground  that  the 
plaintiflF  failed  to  prove  his  cause  of  action.  This  general  objection  is  nut  suffi- 
ciently explicit  to  enable  the  defendant,  upon  this  appeal,  to  present  a  spe- 
cific ground  of  objection  which  might,  perhaps,  have  been  obviated  at  the 
trial  If  the  objection  had  been  pointed  oat.  Folk  v.  B««ekman,  2  7.  Supp. 
650;  DnoB  v.  BrdndU  68  Barb.  498;  ITwoton  t.  Harris^  6  K.  7. 345;  BinsM 
WooO*  87  N.  T.  526 ;  /snofta  t.  Smitht  1 N.  T.  90;  Lswts  v.  Ryder,  13  Abb. 
Ft.  1.  For  these  reasons  it  was  not  error  to  refiiae  to  diaroiss  the  complaint, 
and.  as  we  have  failed  to  discover  any  other  objection  that  requires  com- 
ment, it  follows  that  the  judgment  appealed  from  most  be  affirmed,  with 
costs. 


1.  TRummjon  CoMTBT^iross— Ihtbachhskt  bt  Puboh^biis  oif  Bxbcdtioh. 

A  parchuer  of  real  estate  sold  under  va  execution  hss  the  riffbt  to  Impeaoh  a 

J trior  conveyanoe  thereof  by  the  jodgment  debtor  as  traoduleiil  m  against  the 
ndgment  creditor. 

%.  BZBODTioK—IsBDAiica— Death  or  Pastt. 

Code  CiTU  Proa  N.  Y.  S 1880,  relating*  to  exeontlonB  against  the  property  <tf  d*> 
cedents  was  amended  by  Laws  1879,  a  5ti,  bo  as  to  proriae  that,  where  a  Jodgment 
has  been  docketed  in  tlw  ooanty  olerk's  offloe,  the  order  and  surrogate's  decree 

Sired  before  issne  of  exeoatloD,  after  the  death  of  the  judgment  cEebtor,  shall  not 
made  until  the  expiration  4^  three  jreus  after  the  grantlDgof  letters  tastamsnt. 
ary,  or  letters  of  administration  on  his  estata  field,  that  the  anendment  which 
took  effect  July  10, 1870,  did  not  apply  to  esses  where  the  judgment  debtor  died  b»>  , 
fore  that  date. 
&  BovA  Fma  Pukousbks— Notiob. 

The  possession  of  land  br  one  claiming  under  the  purohaser  at  a  sale  ttwreof  oa 
exeonuon  Is  notice  of  bis  claim  tO.  title  and  Intersst  to  a  pnrohassr  from  a  devlsss 
of  a  grantee  of  the  exeoutloB  debtor. 
^  AonoHs  LBxrturt  Invaiitb— OtTABxiiur  as  Limi. 

A  Jadgmeot  deolarlog  a  deed  void  for  fraud,  as  against  creditors  of  the  grant(H>^ 
does  not  bind  an  infant  devisee  of  the  grantee,  who  was  not  served  with  the  sum- 
mons in  the  action,  and  made  no  application  to  appear  therein  by  guardian,  or 
otherwise,  althoughl  on  wpplicBtion  of  the  plaintiff,  a  guardian  was  appointed  and 
summons  served  on  him,  ir  suoh  q>uUoation  did  not  show,  in  aooordanoa  with  Coda 
avil  Proa.  N.  T.  {  478,  providing  therefor,  that  the  intent  wsa  a  resident  of  the 
state  temporarily  abseat  therefrom. 

It.  ]rEAUDUI.XHT  CONVBTAHCBS— AonOB  TO  8bT  ASIDB— PUADIKO. 

In  an  action  to  remove,  as  a  cloud  on  plaintiff's  title,  a  ooav^anoe  thereof  by  a 
jadcmeut  debtor,  the  complaint  alleged  that  be  was  indebted  on  notes  at  tiw  tune 
of  the  oouT^yaooe,  which  was  ndnotary  and  without  oonrideratlon;  that,  shortly 
aftnr  the  eonveyanoe,  suoh  notes  fell  due.  and  actions  were  brought  oa  them^  wbloli, 
though  defended,  resulted  in  judgments  against  defendant,  and  that  executions 
issued  thereon  were  returned  wholly  unsatisfied;  and  alleged  that  the  oonv^* 
anoe  was  void  tor  fraud.  Held,  that  proof  of  these  faots  made  a  prima /oofs  cass^ 
calling  on  defendant  to  oontradwt  or  explain  the  Inferences  therefrom. 

Appeal  from  special  term. 

Action  by  Jotm  K.  Smith  against  David  G.  Reld  to  remore  a  clond  from 
the  title  to  real  estate  lield  by  plaintiff.  From  a  judgment  for  defendant 
plaintlif  appeals.  Code  Civil  Froc.  g  1380.  provides  for  the  issue  of  execudun, 
after  the  exptratlun  <tf  one  year  from  the  death  ^  a  party  against  whom  judg- 
ment was  rendered,  against  property  on  which  it  is  a  lien,  upon  leave  obtained 
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bj  order  of  conrt,  and  adeoree  of  tbesnrrogale'a  ooart  which  granted  letters  tea- 
tamentary,  or  letters  ci  admin iat ration,  on  the  estate  of  Uie  juilgment  debtor. 
An  Mieiidment  taking  effect  Julj  10,  1879.  (Lawa  1879,  c  542.)  added  a  pro- 
Tlalon  that  ''where  the  lien  of  the  Judgment  was  created,  as  preaerlbed  In  8eo> 
tlon  1251  of  thlB  act»  neither  the  order  nor  tbA  decree  can  he  made  uolil  the 
«piratlon  of  three  years  after  letters  testamentary,  or  letters  of  adminlatration, 
have  been  dnlj  granted  upon  the  estate  of  the  decedent,"  etc.;  which  amend- 
ment (section  2)  was  to  apply  "only  to  a  ease  where  the  decedent  dies  atua 
tills  act  t^ea  effect.**  Section  1251,  therein  referred  to.  provides  (hat  a  Judg- 
ment docketed  in  a  county  clerk's  ofiSce  binds,  and  is  a  charge  upon,  tor  10 
years,  the  real  property  in  the  county  which  the  Judgment  debtor  haa  at  the 
time  of  docketing  it  or  acquires  within  the  10  years.  Code  CItU  Froc.  §  473, 
provides  that  "  where  an  Infant  defendant  resides  within  the  state,  and  is 
temporarily  absent  therefrom,  the  court  may,  in  its  dlBcrrtion,  make  an  order 
designating  a  ponon  to  be  his  guardian  ad  litem,  unless  he»  or  some  one  in  his 
bebSf,  procures  such  a  guardian  to  be  amHalnted,**  etc 

Argued  berore  Clbhkht.  C%.  J.,  and  vah  Wyox,  J. 

J7.  C.  M.  Inyrahamr  for  a^ellant.   BoroM  Sravea*  Cor  respondent. 

Yah  Wtok,  J.  This  action  was  brought  to  remove  a  cloud  from  Utle  of 
real  estate.  Judgment  of  the  spedal  term  was  for  defendant,  and  phOn- 
tiff  appeals  therefrom.  It  haa  twen  pretty  well  settled  by  our  court  of  last  re- 
sort that,  notwithstanding  a  judgment  debtor  has  made  a  prior  fraudulent 
conveyance  of  his  real  estate,  the  judgment  creditor  may  sell  upon  his  exe> 
cutlon  such  real  estate,  and  "the  purchaser  thereat  will  have  the  right, 
and  will  take  the  risk,  of  impeaching  such  conveyance.  **  Bank  v.  Ritley,  19 
X.  Y.  869;  Brickson  v.  Quinn,  15  Abb.  Pr.  (N.  S.)  168;  Bergen  v.  Carman, 
79  N.  Y.  158;  Bank  t.  Farthing,  101  N.  Y.  844.  4  N.  £.  Hep.  734;  DuOi 
V.  AlWTd,  41  Hun,  199. 

The  plaintiff  in  this  action  represents  the  interest  derived  from  the  pui^ 
chaser  at  an  execution  sale  of  premises  alleged  to  have  been  fraudulently  con> 
veyed  by  the  judgment  debtor  prior  thereto.  Defendant  represents  an  undi- 
vided one-third  of  the  Interest  In  the  premises  derived  from  Carrie  Tayfor.  now 
Carrie  Lowitz,  one  of  the  devisees  of  the  grantee  in  such  conveyance.  This 
b^g  so,  then  the  purchaser  under  the  execution  sale  In  the  Judgment  of  the 
Nassau  Bank  against  Tay  lor  acquired,  provided  the  execution  was  legally  is- 
sued, such  a  title  to  or  Interest  in  the  premises  sold  as  would  give  him  the 
right  to  impeach,  at  law  or  in  equity,  the  prior  conveyance  of  the  Judgment 
debtor,  on  the  ground  that  it  was  fraudulent  as  against  the  Judgment  creditor. 
(See  authorities  above  died.)  Was  this  execution  illegally  Issued?  The  ap- 
pellant's counsel,  tosaataln  his  contention  that  it  was.  calls  our  attention  to  a 
single  ground,  viz.,  that  it  was  issued  prematurely  under  section  1380.  Code 
Civil  Proo.  But  be  must  have  overlooked  that  the  three  years*  restriction 
therein  has  no  application  to  cases  where  the  judgment  debtor  died,  as  in  this 
ease,  prior  to  July  10.  1879.  See  section  2,  c.  542.  Iaws  N.  Y.  1879.  The 
facts  of  this  case  will  not  uphold  the  defense  that  dtrfendant  was  a  bonaJidA 
purchaser  without  notice. 

The  plaintiff  was  in  possession  at  the  time  of  defendant's  purchase  of  his 
interest,  and  such  possession  was  notice  of  plaintiff's  claim  of  title  and  Inter- 
est. Phelan  v.  Brady,  119  N.  Y.  588.  23  N.  E.  Rep.  1109.  The  judgment 
in  the  oase  of  the  Nassau  Bank  v.  Clelund,  Carrie  Taylor,  and  others,  declar- 
ing tbia  deed  of  the  judgment  debtor  void  for  fraud,  is  not  binding  upon  Cai^ 
lie  Taylor  or  the  defendant,  who  now  owns  her  interest.  Carrie  Taylor,  at 
the  time  that  action  was  brought  and  judgment  was  granted  therein,  was  an 
infant.  She  was  never  served  with  the  summons  in  that  action,  and  never 
made  any  application  to  appear  therein  by  guardian  or  otherwise.  Code  Ci  vU 
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The  contention  of  plaintiff  that  this  judgment  was  binding  upon  Carrie 
Taylor  Is  not  helped  by  the  clrcamstance  that  one  Cameroa  was  served  witli 
the  smnmons,  and  that  he  had  been  appointed  guardian  ad  litem  of  Carrie 
Taylor  on  the  application  of  the  plaintift  in  that  action.  She  was  not  shown 
on  such  application  to  be  a  resident  of  this  state,  who  was  temporarily  absent 
therefrom.  Code  Civil  Proc.  g  473.  Did  the  pleadings  in  this  case  raise  the 
issue  that  this  conveyance  of  the  Judgment  debtor  was  fraudulent,  and,  if  so, 
did  the  evidence  jnstify  the  finding  that  it  was  not  fraudulent?  The  complaint 
seta  forth  tliat  the  Judgment  debtor  was  Indebted  on  notes  at  the  time  of  this 
voluntary  conveyance  without  consideration,  which  notes  fell  due  shortly 
aftf>r  the  date  of  conveyance,  and  were  put  In  action  soon  thereafter,  which 
resulted  in  judgment  against  defendant,  though  defended,  and  executions  is- 
sued thereon  were  returned  wholly  unsstisfled.  The  complaint  further  s  t 
forth  that  the  conveyance  was  void  for  fraud  against  creditors.  The  trial 
court  found  these  allegations  to  be  true,  except  that  the  conveyance  was 
fraudulent.  It  does  seem  to  us  the  facts  so  sieged  and  proved  raised  the 
pr  esQinptlon  of  fraud,  and  made  out  Bkpritna/acie  case  calling  upon  the  de- 
fendant to  contradict  or  explain  away  the  inevitable  inferences  that  anch  cir- 
cumstances suggest.  Dunlap  v.  Hawkint,  59  K.  7.  3^,  and  see  346  and 
347;  Cole  v.  Tyler,  66  N,  T,  78;  Seward  v.  Jackson^  8  Cow.  406;  Carpenter 
V.  lioe,  10  N.  7.  227;  Briehson  v.  Quinn.  47  N.  T.  410. 

It  is  apparent  from  tt)e  record,  ajid  to  us  from  the  argument  of  this  appeal, 
that  but  little  attention  or  effort  was  devoted  to  the  trial  denorm  of  this  issue 
of  fraudulent  conveyance.  Plaintiff's  chief  reliance  seems  to  have  been  upon 
the  so-called  adjudication  of  this  same  issue  in  the  other  action,  and  defend- 
ant's main  effort  was  to  show  that  It  did  not  bind  Carrie  Taylor,  whose  inter- 
est devolved  upon  defendant.  We  have  already  indicated  our  opinion  of  that 
supposed  adjudication,  uid  think  that  a  new  trial  should  be  had,  in  which 
both  parties  will  doubtless  give  more  attention  to  the  vital  issue,  if  not  the 
only  one,  presented  to  us  In  the  appeal  book.  Judgment  reversed,  and  new 
trial  mdend.  with  ooeta  to  abide  the  event. 


ElBOHKKR  9.  ObOROB  C.  FlINT  Co. 

(Ctty  Court  of  BrotMyn,  Qeneral  Term.  November  9M,  18B0.) 

1.  Oouais  Obioiwai.  JuBiamonos — Pijlob  Whbbb  Ca.u8i  or  Aotiok  Asosb. 

Tbe  provision  of  Code  Civil  Proa  N.  Y.  %  363,  thut  the  jnrisdlotioQ  of  the  sap^ 
lior  oi^  ooorU  shall  extend  to  actions  whare  the  cause  of  aotloQ  aroae  within  Um 
eity,  is  not  oontrary  to  any  provision  of  the  oonstitaUon  of  the  stata. 
L  Ba»— AonONS  AUIKST  CoKPOunoifs. 

Bald  provlrion  appllas  to  aotlons  ag^nit  domeatlo  oorptmUtons  as  well  aa  to  at^ 
tlons  sgalBBt  Individuals. 

Appeal  from  trial  term. 

ActioD  by  Charles  0.  Kirchner  against  the  Oeoi^  C.  Flint  Company,  a  oor- 
poration.  From  a  Judgment  for  plaintiff,  and  an  order  denying  defUidaat'i 
motion  tta  a  new  trial,  defendant  af^eals. 

Argned  before  Clbhent,  C.  J.,  and  Vah  Wyok,  J. 

Abraham  Kling^  for  appellant.  Hector  M,  BUeMni^,  for  respondent. 

Glkhbst,  0.  J.  The  only  question  raised  on  this  appeal  worthy  of  oonsU- 
eration  ts  as  to  the  Jurisdiction  of  the  court.  The  defendant  is  a  domestio 
corporation,  and  its  place  of  business  Is  loc-ated  In  Kew  York  city.  The  cause 
of  action,  as  appears  by  the  record,  ar<»e  in  Brooklyn.  Section  263  of  the 
Code  ^Vldes  that  the  jurisdiction  of  the  court  extends  "to  an  action  for  ai^y 
ottier  caoM  where  the  canse  of  action  arose  within  that  oity."  Snch  a  pro- 
Tisi<m  was  clearly  within  the  spirit  of  the  constitution,  and  there  is  no  au- 
ttaoiit?  or  intimation  in  any  decision  of  the  court  of  ai>peal8  to  the  contrary. 
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In  Landart  t.  Railroad  Co.^  68  X.  T.  450,  469,  Jadge  Aixbn  Bald:  **Tb« 
jurisdiction  attempted  to  be  exercised  here  la  In  reopeet  to  a  cause  of  action 
originating  outside  of  ttie  dt?,  and  over  a  corporation  not  located  or  having 
a  place  of  business  within  the  cit)r.  Until  this  new  meaning  of  tlie  revised 
jiulicial  arUcle  ai.  the  constitution  was  discovered,  the  jurisdiction  of  city, 
county,  and  other  local  courts  was  confined  to  causes  of  action  originatfug 
within  the  territorial  iiralta  of  tlie  trtbnuai,  or  to  cases  in  which  the  party  pro- 
ceeded against  resided  in  or  was  served  with  process  within  the  jurisdiction." 
See,  also.  Hoag  v.  Lamont,  60  X.  Y.  96;  Davidaburgh  v.  /luuranos  Co,,  90 
N.  Y.  b2&.  Under  section  263  of  the  Code  a  domestic  corporation  is  oo  the 
sami  footing  as  an  Individual.  Judgment  and  order  denying  new  trial  af- 
firmed, Tlth  costs. 


Walkeb  «.  Atlantio  Ate.  B.  Co. 

(Citu  Court  of  Brodhtyn,  General  Term.  November  94, 1890.) 

IToNSinT— iNJxiaizs  to  Passbhobbs— Qcbbtion  vob  Jvbt. 

Plafutiir,  who  was  a  passenger  in  defendant's  open  borse-oar,  sitting  im  the  oat- 
side  Beat,  was  Injured  by  a  kick  from  a  horse  going  in  the  same  direction  as  th« 
oar.  lo  an  aotion  against  the  railroad  oompaoy  for  damages  therefor,  he  tesUfietl 
that  the  car  approached  a  pair  of  hones  on  the  track,  on  one  of  which  a  man  w«s 
riding,  and  leading  the  other;  that  the  man  eommenoed  to  get  theoi  out  of  the  way, 
bnt  the  driver  of  the  car  ran  the  oar  against  the  legs  of  the  led  horse,  so  that  the 
front  and  end  of  the  step  at  the  side  of  the  car  struck  the  horse,  which  then  kicked 
plaintiff  on  the  knee.  Bis  testimony  was  contradicted  by  all  the  other  witnesses, 
seven  In  number;  but,  of  these,  two  were  the  driver  and  conductor  of  tiie  oar.  aod 
the  testimony  of  the  others  was  not  posltlvej  and.  Id  some  partloolars,  not  oonsist- 
ont.  Held,  that  a  dismissal  of  the  oomplaint  was  improper,  as  Ae  qnesUoa  ol 
the  improbability  of  plaintiff's  testimony  was  for  the  jury. 

Appeal  from  trial  term. 

Action  by  James  Walker  against  the  Atlantio  Avenue  Ballroad  Company 
lor  fnjurlea  to  ptaintift  while  a  passenger  on  defeiulant's  horse-car.  At  the 
trial,  the  complaint  was  dismissed.  From  Uie  Jadgmmit  f(v  defendant  en- 
tered thereon,  plaintiff  appealed. 

Argued  before  Yah  Wygk  and  Osboknb.  JJ. 

B.  H.  Carpenter,  for  appellant.  Traey,  Moffarlandv  Soar^man  A  PlatU 
for  respondent 

Yah  Wtce,  J.  This  action  was  brought  to  recover  damages  alleged  to 
bave  been  sustained  through  the  negligence  of  defendant.  At  the  cloae  of 
the  testimony  on  both  sides,  Uie  coort  dismissed  the  complaint.  The  ooly 
question  presented  to  us  on  this  appeal  Is  whether  or  not  there  was  aufflcient 
evidence  to  carry  the  ease  to  the  jury,  on  the  alleged  negligence  of  defend- 
ant. A  liberal  intendment  of  the  evidence  should  be  given  in  favor  of  plain- 
Ufl  In  the  consideration  of  this  question.  There  is  testimony  which  ahows, 
If  traa.  that  plaintiff,  while  a  passenger,  was  riding  in  an  open  borse^sr. 
Sitting  on  the  left-hand  side  of  the  second  doable  erat  In  the  outside  seat  from 
the  front,  facing  In  that  direction:  that  along  each  side  of  the  car  there  Is  a 
long  platform  about  12  inches  wide,  mnning  along  the  entire  length  of  tlie 
car,  which  Is  used  as  a  step  to  get  on  and  oft  the  car.  There  is  nooUKraCcp, 
and  the  seats  run  across  the  car.  While  be  was  so  riding,  and  while  the  car 
was  moving  at  a  rapid  speed,  it  approached  a  pair  of  horses  on  tin  tradE  in 
front  of  the  car-team  going  In  the  same  direction,  a  man  riding  on  one  of  ttie 
horses,  and  leading  the  otbOT.  As  the  car  approached  this  pair  of  b«ies, 
this  man  riding  on  one,  and  leading  the  other,  commenced  to  get  them  out 
of  the  way  of  the  car-team,  and  while  In  thp  act  of  leaving  the  tnidi,  and  g^ 
ting  a  suflacient  distance  from  the  car  and  team  to  aTOld  a  collision,  the  driver 
of  the  car,  without  slacking  his  speed,  and  before  the  horse  so  being  led  could 
or  did  get  snffleiently  out  of  the  way,  ran  the  car  (the  front  and  side  (A  ttiia 
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step)  against  tbe  legs  of  this  hone,  when  be  gave  a  start,  aad  kicked  tip  and 
hit  the  plaintiff  upon  his  knee.  Inflicting  serious  Injury  to  tbe  knee  and  leg. 
There  was  no  contention  on  the  argument  of  this  appeal  that,  if  the  testimony 
to  tbe  foregoing  effect  was  true,  then  it  was  for  the  jury  to  snv  whether  sudx 
conduct  of  the  driver  was  negligence.  Defendiint  chiefij  rested  Its  claim  to 
a  nonsuit  upon  tbe  ground  that  the  testimony  of  plaintiff  to  a  collision  be* 
tween  the  car  and  horse  was  contradicted  by  all  tbe  other  witnesses,  seven 
in  iiumlier,  and'  was  further  weakened  by  the  clruumstance  that  plaintifF 
testified  that  both  tbe  front  end  and  side  of  this  step  collided  with  tlie  horse. 
It  does  not  seem  improbable  that  the  front  and  side  of  the  step  should  have 
hit  tbe  horse;  and  that  he  was  hit  explains  his  kicking.  Plaintiff's  testimony 
Is  not  so  weakened  by  contradictions  or  Inconsistencies  as  to  call  upon  tbe 
court  to  pronounce  It  unreliable,  though  the  jury  might  do  so.  Let  us  see  if 
the  testimony  relating  to  the  alleged  collision  given  by  tbe  other  seven  wll- 
neases  is  so  free  from  interest,  bias,  and  Innate  weakness  as  to  call  upon  ttae 
court  to  pronounce  the  testimony  of  plaintiff  unworthy  of  credit,  and  false, 
in  respect  to  the  asserted  coiUsion.  Malone  and  McKern^,  two  of  the  seven, 
were  both  in  the  employ  of  defendant,  the  former  as  driver  and  the  other  aa 
conductor  of  this  very  oar,  and  ttie  former  is  charged  by  plaintiff  with  the 
negligent  acts  of  which  be  complains.  Sutton  was  reading  his  paper,  and 
the  noise  of  the  kick  attracted  his  attentloni  and  be  saw  plaintiff  take  hold 
of  his  leg  and  say:  "It  la  broken. "  Donnelly  cannot  say  whether  the  car 
struck  tlie  horse  or  not.  Whltlock  locates  the  horses  at  n  different  point 
from  all  the  other  witnesses.  F^ne  says  be  Is  not  certain  he  was  not  sitting 
with  bfs  back  to  the  driver;  if  he  did,  of  course*  he  did  not  see  the  collision. 
Oliver  saya  he  knew  nothing  of  tbe  position  of  tbe  horses  before  the  kicking. 
VTe  do  not  believe  the  court,  as  a  matter  of  law,  on  the  motion  for  a  nonsuit, 
waa  called  upon  to  pronounce  the  story  oi  the  oolllaion  by  the  plaintiff  falae, 
or  InsufBdent  to  sustain  a  verdict  in  his  fiivor,  because  of  the  conflict 
tween  him  and  tbe  otiier  witnesses  above  referred  to.  Pair  preponderance 
does  not  mean  the  largest  number  of  witnesses,  but  requires  evidence  of 
such  weight  and  character  as  will  convince  tlie  minds  of  nUonal  and  reason- 
able jarors.  We  are  of  the  opinion  that  Judgment  herein  should  be  ravexsed, 
and  a  new  trial  oideredt  with  costa  to  abide  the  event. 


<0um0at^«  Court,  ChMUawpta  Ootmty.  September  M,  1890.) 

TRue— GoiraTRnortoiT— Natdxb  or  Bbtatb. 

Tartator  dsvlseil  all  his  nroper^  to  tils  wife,  **f or  her  owd  penonal  bMuOt  daring 
tlw  tenn  of  her  natural  U»k "  wUh  remaiDder  io  his  seven  cbudreii,  riiare  and  Bham 
aUka.  He  empowered  bis  eseontorsto  sell  anv  part  of  Us  real  estate,  wltb  the  ooa- 
ourrenee  of  the  wife.  The  last  elanse  of  tbe  wIU  provided  that  no  appraisement  of  Us 
property  shonld  be  required  at  Us  deatii.  bat  that  hts  wholeproperty,  its  management 
and  nee,  shonld  (mmediatalv  vest  in  eaid  wife,  and  be  subject  to  ber  absolute  oon- 
trol  during  her  life-time,  wlthoat  any  aoooantlng  by  her.  Held,  that  the  wife  took 
only  a  Ufe-lnteroBt  In  trust  for  ber  necesBary  support;  and  that  tbe  last  clause  of 
the  will,  declaring  her  not  mbjeot  to  any  aoeonnting,  la  uogatory  and  void,  hecausa 
against  the  poUoy  of  tbe  law,  and  contrary  to  the  wnole  ocmtnrt  of  the  wlU. 

On  application  ft>r  an  aooounting  hy  Helena  L.  Gilbert,  widow,  eto. 

ITorman  Jf.  AUm,  for  Helena  L.  Gilbert,  George  G.  Gilbwt,  and  I^ena  W. 
Gilbert.  T.  A,  Can  and  /.  B,  ffatarO,  for  Edwin  S.  Gilbert,  Mile  O.  Gil- 
bert, Jamea  A.  Gilbert,  Joseph  G.  Gilbert,  and  Josephine  Bentley. 

Sherman,  S.  The  testator  died,  April  21, 1888.  leaving  Helena  L.  Gilbert, 
his  widow,  Edwin  S.  Gilbert,  Milo  O.  Gilbert.  James  A.  Gilbert,  and  Joe^h 
C.  Gilbert,  sons,  and  Joaepblne  Bentley,  daughter,  by  his  former  deceased 
wife,  and  George  G.  Gilbert,  aon,  of  full  age,  and  Lena  W.  Gilbert,  daugbtett 
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aged  IS  years,  children  by  bis  said  widow,  Helena,  him  surviving.  He  died 
seised  of  nnincQmbered  real  estate,  consisting  of  several  improved  forms  con- 
taining 330  acres,  in  Chautauqua  county,  of  the  value-of  $8,000,  and  owning 
personal  property  of  the  value  of  $5,500,  and  owing  debts  uot  exceeding 
$2,000.  He  made  his  will,  dated  March  31, 1888.  probated  May  28,  same  year, 
and  appointed  his  two  eldest  sons  by  his  tlrst  wire,  said  Edwin  and  Milu,  ex- 
ecutors thereof,  of  which  will  the  following  is  a  copy,  not  Including  the 
formal  parts:  "First.  Afterallmylawfuldebtsarepaidanddischargcd.Igtve, 
devise,  and  bequeath  to  my  wife.  Helena  L.  Gilbiert,  all  my  property,  botti 
real  and  personal,  to  have,  bold,  possess,  use,  and  control  for  heiowu  personal 
benefit  during  the  term  uf  her  natural  life.  Beoond.  At  the  event  of  the  de- 
cease of  my  said  wife,  Helena,  I  give,  devise,  and  bequeath  all  that  may  then 
remain  of  my  said  estate  to  my  following  namt^d  children,  share  and  slmre 
alike,  to-wit:  E<Iwin  S.  Oilbert^Milo  O.  Gilbert,  James  A.  Gilbert,  Josephine 
Bentley,  Joseph  0.  Gilbert.  George  C.  Gilbert,  and  Lena  W.  Gilbert.  Third. 
I  hereby  give  and  grant  to  my  executors,  hereinafter  named,  full  power  and 
authority  to  sell  and  convey  any  portion  of  the  real  estate  of  which  1  may  die 
seised:  provided,  however,  that  such  sale  sh:ill  first  be  approved  and  concurred 
in  by  my  said  wife,  Helena,  and  shall  be  deemed  by  my  said  executors  for  the 
best  interest  of  my  said  estate.  Fourth.  Nothing  herein  contHined  shall  re- 
quire the  appointment  of  any  appraisers  of  my  said  estate  at  the  event  of  my 
decease.  But  my  wboleproperty,  its  management  and  use,  shall  immediately 
vest  in  my  said  wife,  and  be  subject  to  her  absolute  control  daring  ber  Ufe- 
time,  and  she  shall  not  be  subject  to  any  accounting  therefor." 

It  is  cLiimed  by  the  learned  counsel  for  said  Helena  L.  Gilbert,  widow.  George 
G.  Gilbert,  son,  and  by  the  special  guardian  and  counsel  for  said  Lena,  minor, 
being  children  of  the  testator  by  bis  said  second  wife,  that  such  will  gives  to 
the  widow  the  absolute  title  to  all  the  said  real  and  personal  estate,  after  pay- 
mentof  debts,  funeral  expenses,  and  expenses  of  adraiuistration,  and  that  the 
use  and  possession  of  same  was  not  limited  to  her  life,  and  cites  the  following 
authorities:  Campbell  v.  Beaumont,  91  N.  Y.  465;  Van  Home  v.  Campbell, 
100  N.  Y.  287,  3  N.  E.  Rep.  316,  771 ;  Clarke  v.  Leapp.  88  N.  Y.  228;  Rose- 
boom  v.  Roaeboom.  81  N.  Y.  356:  Griswold  v.  Warner,  3  N.  Y.  Supp.  688; 
Leggett  v.  Firth,  6  K-  Y.  Supp,  158.  It  is  claimed  by  the  counsel  for  the  ex- 
ecutors and  other  children  by  the  fii-st  wife  uf  the  testator,  that  the  testator 
intended  to  and  did  by  his  will  give  to  his  widow  only  the  use  of  bis  property, 
real  and  personal,  after  paying  debts,  funeral  expenses,  and  expenses  of  ad- 
ministration, during  her  natural  life,  for  her  necessary  support  snd  mainte- 
nance, and  at  her  death  the  remainder  of  his  estate  to  his  seven  children,  leg- 
atees named  in  his  will,  share  and  share  alike,  and  cite  the  following  authori- 
ties: In  re  French,  13  N.Y.St.  Bep.  759;  Inre  Verplanek,^!  N.  Y.43U;  In 
re  Westcott,  16  N.  Y.  St.  Bep.  286;  Wager  v.  Wager,  96  N,  Y.  164;  Taggari 
V.  Murray,  53  N.  Y.  233;  Van  Vechten  v.  ITeator,  63  N.  Y.  62;  McKeown  v. 
Officer,  6  N.  Y.  Supp.  201 ;  In  re  Fuller,  5  N.  Y.  Supp.  46;  Black  v.  Waiiams. 
4  N.  Y.  Supp.  243;  Terry  v.  Wiggins,  47  N.  Y.  512;  Qregaton  v.  Clark,  41 
Hon,  125;  Rose  v.  Hatch,  8  N.  Y.  Supp.  720.  While  these  authorities  illus- 
trate  the  general  well-established  pzinciples  governing  the  oonatro^on  of 
wiUs.  not  one  of  them  fully  covers  the  exceptional  state  of  fbcts  and  cir- 
cumstances to  be  considered  in  aniving  at  the  real  intention  of  the  testator 
by  this  remarkable  iiuU-ument.  He  made  his  will  only  a  few  days  priw  to 
his  death.  He  left  five  children  by  his  first  wife*  and  two  by  his  last.  His 
family  relations  had  always  been  pleasant,  there  being  apparently  no  petty 
jealousy  existing  between  his  two  sets  of  children,  all  of  whom  were  weU 
bronght  up  and  respectable.  He  had  apparently  no  pactlallty  for  any  of  them. 
By  their  idd  he  had  accumnlated  a  haiidsome  property.  By  the  first  para- 
graph  of  his  will  he  gave  the  nse  of  all  his  propeity  to  his  wife  during  her  life, 
an  ample  ptovlslon  for  her,  and  emphasized  bis  intention     saying  that  such 
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use  vas  "for  her  own  peisontl  benefit  dnring  the  term  of  ber  natural  life." 
By  tbe  Becond  paragraph  of  his  will  he  gave  all  that  might  remain  of  hia  es- 
tate at  her  death  to  his  aeren  dUMren,  naming  each,  share  and  share  alike. 
By  the  third  dauae  of  fala  will  he  gare  to  his  two  eldest  sons,  executors,  toll 
antoority  to  sell  and  convey  bis  real  estate,  with  the  eoncurrence  at  his  widow, 
and  oonvert  the  same  into  money  as  might  be  deemed  by  them  to  be  for  the  best 
Interest  ot  his  said  estate.  The  extraordinary  provisions  of  hfs  will  are  in 
tbe  fourth  clause,  which  provides  that  no  appraisement  shall  be  required  of 
bis  property  at  his  death;  but  that  hia  whole  property,  its  management  and 
use,  Bbali  immediately  vest  in  his  said  wife  and  be  aubject  to  her  absolute 
control  during  her  IUe>ttme,  and  that  she  should  not  be  subject  to  any  ac- 
counting  therefor. 

I  have  ordered  an  appraisal  of  the  personal  property,  which  has  been  made 
and  filed,  and  bold  that  tbe  clause  declaring  that  she  shall  not  be  subject  to 
any  accounting  fur  the  property  of  her  deceased  husband  is  nugatory  and 
void,  as  against  the  policy  of  the  law,  and  contrary  to  the  whole  context  of 
tbe  will.  The  ease  of  Bmifh  v.  BeU,  6  Fet  68,  In  which  the  very  learned 
Chief  Justice  Mars&ali.,  of  the  United  States  supreme  court,  writes  tbe  opin- 
ion, appears  to  cover  tbe  whole  line  of  l^pd  controversy  and  argument  in  this 
(»se,  and  such  authodty  is  approved  by  our  own  court  of  appals  in  the  very 
recent  case  of  Ctxattr  v.  Bray,  reported  In  120  N.  T.  366,  24  N.  E.  Bep.  712. 
The  case  quoted  and  decided  by  tbe  United  Htates  supreme  court  came  up 
from  the  seventh  circuit  and  district  court  of  East  Tennessee;  the  property  in- 
volved being  goods  and  chattels  consisting  of  a  negro  woman  and  her  four 
children,  all  slaves.  The  will  gave  to  the  testator*s  wife  all  his  peiaond  es- 
tate, "to  and  for  her  own  use,  benefit,  and  disposal,  absolnliely;  the  remainder 
of  the  said  estate,  after  hsr  decease,  to  be  for  tbe  use  of  tbe  said  Jesse  <3ood- 
win, "  son  of  tbe  testator.  The  court  held  that  the  wife  took  an  estate  only  dur- 
ing her  life,  and  the  son  took  a  vested  remainder;  yet  in  that  case  tha  words, 
"during  the  term  of  her  natural  life,"  and  ''during  bw  life-time,**  appearing 
in  tbe  first  and  fourth  clauses  of  this  will,  were  not  In  that  will,  but  the  court 
held  that  the  remaiuder  of  said  estate  after  the  decease  of  his  wife,  to  be  for 
the  use  of  said  Jesse  Goodwin,  were  equivalent  thereto.  I  direct  decree  hold- 
ing that  the  widow  in  this  case  takes  only  a  life  interest  and  use  of  the  per- 
sonal property  of  her  deceased  husband,  to  boli  same  in  trust  for  her  neces- 
sary support  and  maintenance  during  life;  and  it  appearing  that  this  Is  only 
an  Intermediate  accounting,  and  tbat  the  time  for  the  presentation  of  claims 
against  the  estate  has  not  expired,  and  that  there  are  debts  due  tlie  estate  not 
paid,  and  all  parties  Interested  having  appeared  personally,  or  by  attorney, 
and  consenting,  tbe  further  proceedings  berdn  are  adjourned  to  November 
96. 1890,  and  lul  qurstlons  relating  to  commissions  and  ooats  of  Um  xmjftMn 
parties  are  resenred  until  that  date. 


(Atprmw  Court,  Qmeral  Term,  Fifth  Department  October  SS,  1890.) 

1.  BxpEBSs  TansT— RavooATioN— Wiu. 

C.  ooDveyed  Us  estate  to  bis  nephew,  sod  took  Taunk  a  mortgage  on  the  realty, 
pnshle  at  nls  death  to  his  azecators,  and  an  agroemeDt  for  the  support  of  hlmseli 
ana  bis  slater.  Snbsetnently,  C.  oonsalted  a  neighbor  about  maklne  a  will  provid* 
lag  for  his  grand-nephews,  and  a  bond  and  mortage  from  the  nephew  to  C  was 
made,  providing  for  the  payment  of  Interest  to  C.  for  life,  and  the  principal,  at  his 
death,  to  the  grand-Dephews.  Mo  ooosideratlon  passed  between  the  grand-nephewa 
and  G.  for  tbe  bond  and  mortgage,  which  were  retained  C.  The  mortgage  was 
anei'wards  latlsfled  npoo  rooe^t  of  two  notes  flram  the  nephew.  Held,  that  sneh 
mortgage  was  la  the  nafeare  of  a  wUI;  tbat  C.  had  power  to  ohaago  it  in  bia  life- 
time: and  that  be  bad  no  inteatiou  to,  and  did  aiot,  oraate  a  trust  la  favor  of  tha 
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2.  EquiTT— Appbii>— BASHuas  Ebbos. 

Id  an  equltjr  mlt  there  ou  be  no  rererBal  beoanse  of  errors  Wblcb  would  not  bere 
changed  we  resnlk 
8.  WmTBss— CoMPRnrar-^^vMOTioim  with  Dboidstit. 

A  party  1»  a  oompetent  wltneu  under  Code  CItU.  Fraa  H,  T.  f  SM,  wben  ebe  1* 
not  examined  in  her  own  behalf,  and  !■  not  Interested  In  the  nnjaet  ^twx  vAlob 
shetestifles. 

Appeal  from  equity  term.  Livingston  oounty. 

Action  by  Otto  Ktlaey,  administrator  of  Oeorge  M.  Bloodgood.  againrt  H. 
H.  CooJey  anil  otliers,  to  set  aside  the  discharge  of  a  mortage,  and  to  dcdare 
a  trust.   The  complaint  was  dismissed,  and  plaintiff  appeals. 

Argued  before  Dwight,  F.  J.,  and  Ck}£U.£rrT,  J. 

John  B.  Strang,  for  appellant.   J.  B.  Adam*,  for  respondenta. 

'  ConLETT.  J.  Ou  the  25th  day  of  December,  1873,  James  Cooley,  of  Toik. 
liviugston  county,  was  the  owner  of  a  farm  of  136  acres;  also  some  personal 
property.  He  was  about  the  age  of  70  years,  without  children  or  descendants. 
His  heirs  and  next  of  kin  were  Susan  £.  Cooley  and  Lncy  M.  Grey,  his  sisters, 
who  were  of  full  age,  living  in  the  town  of  York.  Lucy  is  still  living,  but 
Susiin  died  intestate  and  unmarried  In  1878,  leaving  no  descendants.  Amelia 
Bloodgood  was  a  sister  of  James  Cooley.  She  died  intestate  many  years  ago, 
leaving  Seth  C.  Bloodgood,  her  son,  and  only  child.  The  original  plaintiff. 
Oeorge  M-  Bloodgood,  and  the  defendant  Dwight  B.  Bloodgood,  are  the  only 
children  of  Seth  0.  Bloodgood.  who,  since  the  death  of  James  Oooley.  conveyed 
all  bis  interest  in  the  deceased's  property  to  the  said  plaintiff,  George  M.  BlouJ- 
good,  and  the  defendant  Dwight  B.  Bloodgood,  who  now  chUm  to  own  the 
same,  and  are  of  the  age  of  21  years  and  upwards.  Chauncey  Cooley  was  a 
brother  of  James,  and  died  many  years  ago.  leaving,  him  surviving,  two 
children,  the  defendants  Frederick  H.  Cooley  and  Seth  J.  Cooley,  who  are  still 
living.  The  defendants  Herbert  H.  Cooley,  Frederick  A.  Cooley,  and  James  T. 
Cooley  are  the  children  ot  Frederick  H.  Cooley.  Herbert  H.  Cooley  attained 
the  age  of  21  years  before  May,  1881,  when  this  action  was  oommeaoed. 
Frederick  A.  Cotdey  was.  at  that  time,  of  the  age  ot  20  years,  and  James  T. 
Cooley,  18  years.  Margaret  0.  Cooley  is  the  wife  of  Frederick  H.  Co<^y. 
The  plaintiff,  George  M.  Bloodgood,  and  the  defendants  Herbert  H.  Cooley, 
Frederi<dc  A.  Cooley.  James  T.  Cooley.  and  Dwight  B.  Bloodgood  were,  sev- 
erally, grand-nephews  of  James  Cooley,  deceased.  On  the  2dth  day  Gt  De- 
cember. 1878,  above  mentioned,  James  Cooley,  the  deceased,  executed  a  deed 
of  the  premises  above  mentioned  to  Frederick  H.  Cooley,  his  heirs  and  as- 
signs, for  the  consideration,  as  therein  stated,  of  $800.  This  deed  was  re- 
corded in  the  Livingston  county  clerk's  office  on  the  14th  day  of  July,  1874, 
in  liber  94  (d  deeds,  at  page  56S.  The  grantee,  tosecure  the  purchase  money, 
executed  a  mortgage  on  the  premises  for  $800.  with  a  bond  payable  at  the  de- 
cease of  James  to  his  executors,  administratora,  or  assigns,  with  annual  in- 
terest, dated  December  25,  1873,  and  acknowledged  Jauuaty  2,  1874.  This 
mortgage  was  never  recorded,  and,  at  the  time  of  its  execution,  Frederick  H. 
Cooley  delivered  to  James  Cooley  a  wriUng,  binding  himself  to  furnish  and 
provide  for  James,  and  for  Susan  £.  Cooley,  his  sister,  at  all  times,  a  com- 
fortable home  in  the  family  of  Frederick  H.  Cooley.  James  also  executed  to 
Frederick  a  bill  of  sale  of  his  household  furniture,  farming  implementa.  and 
his  other  personal  property.  Frederick  performed  all  the  conditions  of  his 
agreement  until  the  death  of  Susan  £.  Oooley,  in  the  year  1878.  and  James 
Cooley,  in  March,  1881.  In  March,  1876,  James  Oooley  wished  to  have  one 
Archibald  Kennedy  draw  his  will,  making  provision  for  his  said  gnuid- 
nephewB  in  case  they  should  do  as  he  wished.  Kennedy  was  a  neighbor  of 
James,  but  nt^  a  lawyftr.   Afterwards,  a  bond  was  prepared  by  Kennedy,  to- 

Ether  wiUi  a  mortgam  on  said  premises,  to  securs  the  payment  by  Frederick 
,  Ooolegr  to  James  Oooley,  faia  attorneys,  exeeutorsi  admlnistraUus,  or  aa- 
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signs,  of  tbe  sam  of  41,600,  with  interest  to  be  paid  annaally  on  the  25th  of 
December  in  each  year  during  the  Iiffr>tim«  of  James*  and.  at  his  death,  the 
principal  snm  of  $1,&)0,  with  accnmnlations.  to  be  paid  to  Us  grand-nephews, 
■hare  and  share  alike.  Ko  consideration  paued  between  these  grand-nephews 
and  Jamea  Gooley  for  the  bond  and  mortgage.  Tbej  were  dated  on  the  25th 
day  of  December.  1873,  acknowledged  Marah  27,  1876.  and  recorded  In  the 
said  Livingston  county  derk^s  office  on  the  5th  day  of  Hay,'  1876.  On  the 
18th  day  of  October,  1876,  Frederick  H.  Oooley  delivered  to  James  Gooley  two 
promissory  notes  dated  on  that  day,  one  for  $420,  executed  by  Frederick  and 
Harlan  F.  Warren,  and  one  for  $276,  executed  by  Frederick  alone,  twth  of 
which  notes  were  made  payable  to  James  on  the  I5th  day  of  November,  1876, 
wUh  interest.  Such  notes  were  given  in  payment  of  the  moneys  intended  to 
be  secured  by  the  bond  and  mortgage  for  the  benefit  of  the  said  grand-nephews. 
James  Cooley  thereupon  executed  and  delivered  to  said  Frederick  H.  Cooley 
a  satisfaction  and  discharge  of  the  $1,600  bond  and  mortgage,  which  was  re- 
corded in  the  Livingston  county  clerk's  office.  James  always  remained  In  tbe 
possession  of  the  mortgage  until  tbe  same  was  discharged,  when  It  was  de> 
llvered  to  Frederick  H.  Gooley.  Tbe  mortgage  was  taken  by  James  as  a  pnv 
vision  for  the  grand-nephews.  In  tbe  nature  of  a  will.  In  the  belief  that  the 
same  might  be  discharged  or  changed  as  he,  James,  thereafter  desired.  James 
had  no  intention  to  create  a  trust  for  the  benefit  of  his  grand-nephews,  or 
either  of  them,  or  make  any  provision  which  be  could  not,  during  his  life- 
time, change  or  revoke.  The  original  plaintiff.  George  M.  Bloodgood,  died 
before  tbeactlon  was  tried,  and  the  present  plaintiff.  Otto  Xelsey.  was  sub- 
stituted in  hla  place.  A  trial  washadatan  equltyspecial  term.  In  June,  1888. 
At  tbe  close  of  the  proofs,  the  complaint  was  dismissed.  Judgment  was  entered 
for  the  defendants,  and  the  plaintiff  appealed  to  this  court 

The  facts  above  stated  were  found  by  tbe  trial  court.  The  plaintiff's  con- 
tention is  that  a  valid  trust  was  created,  by  the  deed  and  $1,600  mortgage, 
for  the  l>enefit  of  his  said  grand-nephews,  which  could  not  afterwards  be  re< 
voked,  and  that,  as  against  them,  the  dlsctiarge  of  the  mortgage  was  a  nullity. 
Tbe  claim  on  the  part  of  the  respondents  is  that  there  was  no  bust,  and  that 
James  did  not  divest  himself  of  either  title  or  possession  so  lonjc  as  he  lived, 
and  that  he  could  revoke  or  alter  the  terms  of  the  mortoage  at  will.  Tbe 
trial  oonrt  found  In  favor  of  the  defendants'  position,  ^le  evidence  shows 
with  reasonable  certainty  that  Kennedy  drew  tbe  $800  mortg^e.  also  the 
$1,600  mortgage;  that  James  Cooley  was  a  frequent  visitor  of  Kennedy  for 
the  purpose  of  consulting  him  in  reference  to  the  final  disposition  of  his 
|Hoperty,  and  the  making  of  a  will;  that  when  the  farm  was  deeded  to  Fred- 
erick and  the  $800  mortgage  taken,  James  executed  a  bill  of  sale  of  all  his  per- 
sonal property,  and  took  a  written  agreement  to  provide  for  himself  and  sister. 
The  |eOO  mortgage  was  never  put  upon  record,  nor  does  it  distinctly  appear, 
except  by  evidence,  the  admissibility  of  which  Is  questioned,  what  was  done 
with  it;  still  there  can  be  no  room  for  controversy  as  to  what  the  mortgage 
was  executed  for,  and  Its  purposes.  Tbe  natural  assumption  is  that  it  was 
used  as  intended  until  the  new  arrangement  was  made.  The  $1,600  mort- 
gage was  dated  on  the  same  day  as  the  deed,  but  it  was  not  acknowledged 
until  the  27th  day  of  March.  1876,  or  recorded  until  tbe  5th  day  of  May, 
ot  that  year.  As  Kennedy  drew  it,  and  tbe  rest  of  the  papers,  it  is  rea- 
■onably  certain  that  it  was  not  In  fact  mitten  until  the  date  of  its  ao- 
knowledgmenft,  but  was  dated  back.  In  other  words,  at  tbe  time  of  the  ac- 
knowledgment it  was  dated  back  to  correspond  with  tbe  deed,  and  take  the 
place  of  the  $800  mortgage.  The  evidence  shows  that  Oooley  mw  Kmiu&y 
earlv  In  March,  1876.  wont  bis  wni,  instead  ot  drawing  wblcb  he  vrrote  the 
M.600  mortgage,  and  dated  It  back,  as  above  stated.  After  that  a  new  plan 
was  adopted,  and  on  the  28th  day  of  October.  1876.  two  promissory  notes,  one 
for        and  tbe  other  for  $276.  payable  on  the  16th  of  November  of  tbe 
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BRin«7ear.  were  executed  and  delivered  to  Jam«,  and  tbe  tl.GOO  mortgage 
was  (liBcbarged.  It  thus  appears  that,  when  the  farm  was  sold,  the  *»00 
mortgwe  was  taken,  including  the  agreement  for  support;  after  that,  the 
•1,600  mortgage  wm  taken,  which  always  remained  in  tbe  possession  of  James: 
and,  still  later,  a  new  arrangement  was  made,  and  tbe  tl.tiOO  mortgage  can- 
cel^ The  case  shows  that  the  $1,600  mortgage  was  executed  **for  Vke  pur- 
pose of  settling  his  estate,  and  making  distribution  thereof  among  such  of 
his  rplatlvps  as  he  desired  should  share  the  same,  before  his  own  decease;" 
that  he  "duly  executed,  acknowledged,  and  delivered  various  deeds  and  instru- 
ments. In  writing,  wh^bj  his  propert)"  was  amicablj  divided  and  distrib- 
uted among  sncb  of  his  said  relatives  as  he  desired  sliould  share  the  same." 
This  alleged  purpose  shows  tbat  be  intended,  after  his  death,  tlmt  his  grand- 
nephews  should  reoelve  oertain  portions  of  his  property,  but  it  neveroccurred 
to  him  that  he  was  creating  a  present  interest  or  trust  tn  their  favor  which 
would  prevent  him  ^om  exercising  dominiun  over  it,  or  changing  his  mind 
during  bis  life-time.  His  subsequent  discharge  of  the  mortgage  shows  that 
sncb  were  his  views.  The  evidence  does  not  show  that  he  was  imposed  upon 
or  overreached  when  be  executed  the  discbarge.  The  form  of  the  9800  mort- 
gage discloses  the  same  purpose  on  the  part  of  James,  for  the  principal  w:is 
made  payable  to  bis  executors,  adminiRtrators,  or  assigns.  T'  .e  trial  court 
was  therefore  oMreot  In  holding  that  the  tl.tiOO  mortgage  in  favor  of  his 
grand-nephews  was  executory,  and  in  the  nature  of  a  will;  that  be  had 
power  to  change  It  In  bis  life-time;  and  that  he  had  no  intention  to  crt.>ate  a 
trust  in  their  favor.  The  conclusions  of  the  trial  court  were  the  logical 
result  of  the  findings  of  fact.  MoPherson  v.  Rollina,  107  N.  Y.  816.  14  K. 
E.  Bep.  411,  was  based  upon  Martin  v.  Funk,  75  N.  Y.  134,  wliere  it  was 
held  that,  **to  constitute  a  valid  gift,  the  transfer  must  be  consummated,  and 
not  remain  incomplete,  or  rest  in  mere  Intention.  This  is  so,  whether  tbe 
gift  is  by  delivery  only,  or  by  the  creation  of  a  trust  in  a  third  person,  or  in 
the  donor;  enough  must  l>e  done  to  pass  the  title."  In  the  McPherson  Case, 
as  well  as  In  the  one  upon  which  tbat  decision  was  based,  the  transaction  was 
complete.  But  In  tbe  case  at  hax,  no  notice  was  given  to  the  grand-nephews. 
Tbe  mortgage  remained  In  the  possession  of  James,  and  it  was  never  In- 
tended by  bim  ttiat  it  should  pass  out  of  his  reach,  or  beyond  his  control. 

But  it  is  Insisted  on  tbe  part  of  the  learned  counsel  for  the  appellant  tbat 
the  trial  court  fell  into  errors  in  admitting  incompetent  evidence  ander  sec- 
tion 829  of  the  Code  of  Civil  Frocedare;  but  the  testimony  to  which  excep- 
tion was  taken,  even  If  incompetent,  would  not  change  the  result.  Tlw  evi- 
dence outside  of  that  objection  abundantly  sustains  the  findings  of  tbe  trial 
court,  and  this  action  being  in  equity,  there  can  be  no  reversal  because  of 
errors  which  would  not  have  changed  the  result.  JHnp  v.  Whaley,  59  Barb.  71; 
In  r%  New  York  Cent.  A  H.  R.  R.  Co.,  90  K.  Y.  342.  But  the  witness,  altbough 
a  party,  was  not  examined  in  her  own  behalf,  nor  was  she  interested  in  the 
subject  upon  which  she  testified.  She  was  therefore  competent.  Soeietp  v. 
LoveHdge,  70  N.  Y.  387;  Loder  v.  Whelpley,  111  N.  Y.  289-245.  18  K. 
Bep.  874;  AUt»  t.  Staford,  14  Hun,  418.   Tbe  judgment  must  be  affirmed. 


VSupreme  Courts  Oenerat  Term,  Sim  Departnunt.  Jtdy  18.  UBH) 

lEuaun— EviDsiraa. 

The  origin  of  the  relation  between  plaintiff  and  defendant  was  meretritdoiu. 
ThoQffh  tbe  oobabiution  extended  over  20  years,  defendanVs  sister  testified  that  at 
the  and  of  that  period  pUUntiff  told  her  tbat  she  bad  not  been  married  to  defenduitk 
To  strangers,  defendant  spoke  of  plaintiff  as  Mrs.  F.,  {F.  betug  defendaat's  oaoML) 
Be  also  addressed  two  letters  to  her  as  Mrs.  F.  Their  Dompaidonali^  was  r»- 
snioted  to  thslr  own  apartmentB,  where  be  seldom  appeared  in  t&a  dv'^'BMi,  PIiUb- 
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tiff  WM  exoladed  bom  fhe  aoqnaltiteiioe  of  dofoiduiVs  nIattTM  and  frionds ;  nd 
defendant  did  not  maka  cmUs  or  tWU  with  ber,  or  take  her  to  plaoea  of  annuemeot 
Meldt  that  the  orlgtaMl  relafeloB  had  nerar  obangad  into  a  ■atrimonlal  oohaUta- 
Uon.* 

Appeal  ftom  Jadgment  on  report  of  referee. 

Action  >7  Catharine  Fuan  against  Gfaarlu  J.  Fagan.  From  a  jadgment 
entered  apon  the  r^rt  of  a  referee  diamiaslng  the  complaiat,  plalotiff  ap- 
peals. 

Argued  before  Babtlett  and  Macomber,  JJ. 

Kiuvaii  4  Rantom,  for  appellant.   HfeKeaaie  SempU,  for  respondeat. 

Babtlbtt,  J.  After  earefally  reading  the  631  type-vritten  pagea  of  testi- 
mony taken  b^ore  the  referee  In  this  case,  I  am  satisfled  that  he  reached  a 
correct  condtision  in  deciding  that  ttie  relation  of  marriage  never  existed  be- 
tween ttie  plaintiff  and  the  defendant.  The  referee,  in  a  weU-considered 
optnlont  faaa  diBcassed  the  facts  so  fnlly  and  satUfaetorlly  that  I  should  only 
have  to  go  OTer  the  same  ground  with  Uie  same  result  If  I  attempted  to  re- 
view them  tn  detail.  In  what  I  have  to  say,  therefore,  I  shall  merely  refer 
to  some  ot  the  leading  facts  tending  to  show  that  there  was  no  marriage  be- 
tween the  parties,  and  then  proceed  to  examine  the  principal  authoritiea  re- 
lied upon  by  the  learned  counsel  for  the  appellant  in  the  brief  submitted  in  her 
behalf. 

It  is  conceded  that  no  ceremony  of  marriage  was  ever  performed,  by  virtue 
of  which  these  persons  were  united  to  one  another.  The  origin  of  the  rela- 
tion between  them  was  nndoabtedly  meretricious. ,  Starting  with  this  e8tal>- 
llshed  fact,  the  proof  fails  to  satisfy  me  that  the  relation  ever  becume  matri- 
monial. It  is  true,  the  cohabitation  was  a  long  one,  extending  over  some  20 
years*  and  it  may  well  be  a^ued  that  such  fidelity  is  rather  to  be  expected 
from  a  husband  towards  his  wife  tlian  from  a  man  to  his  mistress;  yet  we  have 
the  testimony  of  one  of  the  defendant's  sisters,  who  does  not  seem  nncharita- 
bly  disposed  towards  tUe  plaiutiff.  tliat  at  the  end  of  this  period  of  20  years  the 
plnintifl  admitted  that  she  bad  never  been  married  to  Uie  defendant,  but  de- 
clared that  she  had  been  better  and  truer  to  lif  m  thnn  a  great  many  married 
women  would  have  been.   The  use  of  the  defendant's  name  by  the  plaintiff, 
to  tlie  extent  of  calling  herself  Mrs.  Fagan,  was  as  necessary  to  the  comfort- 
able maintenance  of  the  plaintiff  In  respectable  quarters,  if  she  was  his  mis- 
tress, as  it  would  have  been  if  she  bad  been  his  wife.    Without  It,  the  parties 
could  not  have  cohabited  at  any  decent  abode  in  which  other  families  dwelt; 
and  too  much  importance,  therefore,  is  not  to  be  attnclied  to  the  fact  that  the 
defendant  thus  sanctioned  her  use  of  his  name.   Under  these  circumstances, 
it  was  quite  natural  that  he  should  speak  of  her  to  strangers  as  Mrs.  Fagan. 
There  Is  very  little  proof  that  he  ever  expressly  referred  to  her  as  his  wife. 
The  two  letters  addressed  by  him  from  Buffalo  to  her  in  New  York  as  Mrs. 
G.  Fagan  are  the  roost  Important  items  of  evidence  on  this  branch  of  the  ease; 
but  it  is  to  be  observed  that  if  he  wished  to  communicate  with  her  by  mail  it 
was  essential  to  write  to  her  under  the  name  by  which  she  was  known  at  the 
place  where  she  lived,  wliether  she  was  in  fact  bis  wife  or  merely  his  mistress. 
Taking  into  consideration  the  manner  in  which  these  people  began  living  to- 
gether; the  practical  exclusion  of  the  plaintiff  from  the  acquaintance  of  the 
defendant's  relatives  and  friends,  (an  exclusion  to  which  she  seems  willingly 
to  have  submitted ;)  the  defendant's  neglect  to  show  her  any  of  the  attentions 
usual  in  married  life,  such  as  making  calls  or  visits  with  her,  or  taking  her 
to  places  of  amusement;  the  restriction  of  their  companionship  to  tlieir  own 
apartments,  where  he  appears  seldom  to  liave  been  in  the  day-lime;  and  the 
separatitm  al  the  plaintiff  ftom  the  defttktanra  social  surroundingSv  and  the 
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occupations  and  Interesta  o£  his  dally  life,— I  And  It  Imponible  to  naj  that 
there  was  uaf  time  when  the  original  aduiterons  connection  changed  into  a 
matrimonial  cohabitation.  None  of  the  qases  cited  on  the  part  of  the  appel- 
lant require  any  different  conclusion  from  that  which  was  reached  by  the  ref- 
eree. I  will  disouss  these  cases  in  the  order  in  whicb  thej  ocoor  npoa  the 


In  Cat0oll0  r.  FnrUw  20  Barb.  177,  there  was  eTidence  ct  an  MKpreas  dec- 
laration by  the  decedent  that  she  had  been  married  In  the  time  of  the  Be  volu- 
tion; and  Clbrke.  J.,  siiid  that  there  was  no  reason  ineTltably  neeessitHting 
the  pnsumption  o(  Illegal  cohabitation  in  that  particular  case, — a  fftet  wldcli, 
in  my  opinion materially  diatinguislies  it  from  the  case  at  bar. 

In  O'Qara  v.  Sisetilohrt  S8  N.  T.  296.  the  question  was  whether  Pstrick 
Donnery  was  married  to  Bose  McKone.  "They  frequently  declared  tliat  the; 
were  married,  and  Donnery  introduced  her  us  his  wife,  and  at  all  times  dur- 
ing this  period  called  her  such,  and  so  she  was  treated  and  regarded,**  aavs 
Mason,  J.  **8he  had  in  her  possession  a  certificate  of  her  marnago  to  Don- 
nery.** The  differences  between  tliat  caM  and  this  are  toot^rloas  to  require 
comment. 

In  Bisaell  t.  BUttXlt  55  Barb.  325.  there  was  an  express  agreement  of  mar- 
riage ill  the  present  tense,  followed  by  cohabitation .  Tlie  man  p'.itced  a  ring 
upon  the  woman's  finger  at  the  time  of  the  agreement,  telling  Iter  tbat  It  Wiis 
her  wedding  ring.  The  parties  lived  together  as  man  and  wife  for  five  weeks, 
and  the  defendant  addrt-aaed  the  plaintiff  and  spoke  of  her  as  bis  wife.  A. 
marriage  was  inferred  from  these  facts;  the  court  saying,  however,  that  a 
mere  agreement  to  marry  at  a  future  time,  fbllowed  by  euhabitatkm,  would 
not  constitute  a  marriage.  But  the  agreement  proved  was  an  agreement  in 
the  present  tense  by  which  the  parties  assumed  and  entwed  into  the  marital 
relation. 

QM^ci  Hyde  T,Hyd«t  SBrndf.  Snr.  618.  lays  down  the  well-known  pvop- 
ositiou  that  where  the  intercourse  has  been  meretricious  in  its  origin  thera 
must  be  evidence  of  a  change  in  its  character;  but  proof  of  a  ceremonial  mar- 
riage is  not  indispensable  to  establish  such  a  change.  There  is  no  suggestion 
In  the  present  case  tliai  the  plaintiff  might  not  have  proved  the  existence  of 
the  marital  relation  between  herself  and  the  defendant  without  any  evidence 
of  a  marriage  ceremony.  The  simple  contention  of  the  respondent  is  that  she 
has  not  estublisbed  it  by  proof  of  any  kind.  As  Surrogate  Bradford  said  in 
the  case  cited:  "The  whole  matter,  In  truth,  resolves  itself  into  a  mere  ques- 
tion of  evidence;  and  if  there  is  enough  to  satisfy  the  mind  of  the  coort  tbat 
the  parties  recognized  new  relations,  and  held  tbiemselvee  out  to  the  world  as 
man  and  wife, — if  they,  by  their  conduct  and  declarations,  professed  to  be 
bound  by  marital  ties,  and  thus  exhibited  the  continuation  of  th^ir  oohatHlti^ 
tion  upon  a  different  footing  from  what  it  had  been  formeriy, — the  oonelusion 
may  be  in  favor  of  a  marriage,  although  there  was  no  formiU  ceremony  or  reg- 
ular solemnization.*' 

The  question  chiefly  considered  in  Ros«  v.  Clark,  8  Paige,  574,  was  wi>ether 
the  status  of  marriage  existed  between  persons,  both  of  whom  were  deceased 
at  the  time  of  tlie  trial.  They  began  living  together  under  a  contract  of  mar- 
riage which  was  absolutely  void  because  the  woman's  first  husband  was  liv- 
ing at  the  time;  though  the  chancellor  says  that  neither  of  the  parties  may 
have  known  that  such  was  the  fact.  After  the  first  husband  died,  howevo-, 
they  continued  to  live  together  as  husband  and  wife,  sustaining  fair  charactera, 
for  upwards  of  seven  years.  They  joined  in  a  deed  of  land,  in  which  the  wo- 
man was  described  as  the  wife  of  the  man.  From  these  and  otfanr  circum- 
stances it  was  held  that  the  surrogate  was  josttfied  In  inferring  the  existence 
of  a  valid  marriage  relation  between  the  |»rtiee,  entered  into  subeeqaent  to 
the  death  of  the  first  husband.  Chancellor  Walwobth,  however,  is  oaref  ui 
to  point  out  tliat  "the  presumption  of  marriage  only  ar^es  from  matrimooial 
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cohabltatIon,-*wbe»  the  parties  not  only  live  together  m  hasbaiid  ud  wife, 
but  hold  themselves  out  to  the  world  as  sustaining  that  iKmorable  relaUon;** 
and  he  refers  to  an  Interesting  Scotch  case*  dedded  bj  the  bouse  of  lords,  as 
lUustrativeof  the  kind  of  cob^tation  from  which  no  inference  of  matrimony 
can  be  drawn,  although  the  man  did,  for  a  particular  purpose,  represent  the 
wtnnan  to  be  his  wife.  That  case  is  CunninffTutma  Cu/tminffhams,  2  Dow, 
482,  where  it  appeared  that,  after  an  illicit  connection  for  some  ttoie.  the  par- 
ties cohabited  In  such  a  vaj  as  to  create  a  repute  of  tbeir  being  married,  al- 
thoagh  such  repute  was  described  as  being  a  divided  one.  The  man.  in  order 
to  secure  lodgings  with  persona  of  respectability',  and  to  protect  the  woman 
from  rude  treatment  by  a  drunken  companion,  acknowledged  her  to  be  his 
wife.  The  court  of  sessions  in  Scotland  inferred  Qie  existence  of  a  marriage, 
but  the  house  of  lords  reversed  the  judgment 

In  the  well-known  case  of  Hynes  y.  McDermott,  91  N.  T.  451.  which  Is  the 
next  in  order  of  thuse  cited  by  thu  appellant,  it  was  shown  that  Hr.  Hynes  re- 
peatedly spoke  of  the  plaintiff  as  his  wife,  and  that  her  relatives  visited  bim 
on  the  footing  of  relatives  by  marriage.  Nothing  of  this  sort  appears  In  the 
pri'sent  case.  Furthermore,  It  is  worthy  of  note  that  tbe  oourt  of  appeals 
there  thought  proper  to  state,  in  so  many  words,  that  they  were  not  odled 
upon  to  say  whether  tbe  finding  of  a  marriage  by  the  jury  waa  satisfactory  to 
tliem  or  not 

The  decision  of  the  old  supreme  court  in  Fmton  v.  Raed,  4  Johns.  52,  is 
merely  authority  for  the  proposition  that,  except  in  prosecutions  for  bigamy, 
or  actions  for  crlminid  eraversation,  a  manlage  may  b«  proved  from  co&bita- 
tiun,  reputation,  acknowledgment  of  ttie  parties,  reception  in  the  family,  and 
other  circumstances.  The  lada  in  Jaekwn  v.  ClaiOt  18  Joluu.  were  In 
some  respects  like  those  in  J2o«e  t.  Ctorft,  tupra.  The  original  union  of  tbe 
partifs  was  unlawful,  the  first  wife  of  the  man  being  then  living;  but  their 
continued  cohabitatiuu  for  27  years  after  the  death  of  the  first  wife  was  pro- 
BumptlT^  eetatdished.  Thdr  reputation  of  being  married  persons,  and  their 
good  obaracter  in  society,  were  held  sufficient  to  warrant  the  inferenoe  of  an 
actual  marriage  subsequent  to  the  presumed  death  of  tbe  first  wife. 

In  Clapton  v.  WardtiU,  4  N.  T.  230.  It  was  shown  that  the  parties  bad  ex- 
ecuted articles  of  separation,  in  which  they  were  described  as  husband  and 
wife;  and  yet  the  court  refused  to  inter  the  existence  of  the  marital  relation 
from  this  fact,  where  tbe  effect  would  have  been  to  invalidate  a  subsequent 
eeremonial  marrbige  of  the  woman  with  another  man.  The  execution  of  sncb 
an  instroment  seems  a  much  mora  emphatic  and  conclusive  avowal  of  mar- 
riage than  the  sending  of  the  two  letters  to  the  plalntlfl  in  this  anit  addressed 
to  her  as  Mrs.  G.  Fi^an. 

In  Cunningham  t.  BurdM,  4  Bradf .  Sur.  S43, 455.  the  question  was  simply 
whether  there  had  been  a  ceremonial  marriage  or  not  between  Urs.  Cunning- 
bam  and  Dr.  Burdetl. 

In  BeUingtr  t.  Chapman,  88  N.  T.  487,  the  cohabitation  was  not  Illicit  in 
its  origin. 

There  was  a  ceremonial  marriage  in  Btarr  t.  P«ek,  1  Hill,  270,  and  It  was 
held  that  a  prior  non-oeremonlal  marriage  might  be  inferred. 

And,  finaUy,  In  Badgtr  v.  Badger,  88  N.  Y.  547.  558.  the  proof  was  said 
not  to  warrant  tbe  conclusion  that  the  oonneotion  was  illicit  at  tbe  beginning. 

Enough  has  been  said  of  eadi  of  these  cases  to  show  that  they  are  all  readily 
distlngutsbable  from  tbe  case  at  bar;  am),  as  already  intimated,  I  think  the 
judgment  below,  on  tbe  facts,  should  be  affirmed,  unless  its  reversal  Is  re- 

?[uired  by  tbe  authority  of  adjudicated  cases.  As  to  the  morality  of  the  de- 
endant's  conduct  in  withdrawing  all  support  from  the  woman  wlUi  whom  be 
bad  cohabited  for  20  years,  and  who.  so  far  as  appears,  was  always  faithful  to 
bim,  I  have  no  comment  to  make.  That  is  a  matter  for  his  own  e<»iscienca. 
Whatever  we  may  think  of  it,  the  court  cannot  prope^  ponish  bin  1^  nA- 
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Judging  a  marrlaofl  to  exist  where  there  wu  do  marriage  in  tact.  Tot  these 
reaaons,  I  am  U  nvor  of  affiru...ig  thia  judgment. 


Hjusbiaob— What  ConsnTDTBS.  In  Neta  Yorh,  marriage,  bo  far  aa  Its  ralldlty  la 
law  la  ooncernea,  la  a  oItU  contract  to  wtaloh  the  oonaent  A  parties,  capable  In  law  of 
contracting,  ahaU  be  essential.  9  Bar.  Bt.  p.  188, 1 1.  (8tli  Bd.  p.  8696.)  NolegalfonnL 
rtilgiona  oereokonles.  or  special  mode  of  proof  are  required,  bat  it  mtiy  be  tuterred 
£roin  general  repntation,  cohabitation,  acknowledgment,  and  acta  of  reocwnition.  Cnn- 
ulDghamT.BardeU,4Bradf.  Bur.  848;  Tummaltyv.  Tummalty,  8  Bradf.  Sur.  SttO:  Grot- 
gen  r.  Orotgen,  Id.  878;  In  re  Taylor,  9  Paige,  611 ;  Clayton  Wardell,  4  N.  T.  XM; 
Hill  T.  Bnrger,  8  Bradf.  Bnr.  488;  In  re  Clirisue*s  Botate,  1  Tuck.  81 ;  Minor  r.  Jonea,  8 
Redf.  8ur.  289;  People  t.  Bartbolf,  24  Hon,  272.  Where  the  parties  agree  to  be  bos- 
biuid  and  wife,  and  cohabit  and  recognize  each  other  as  snch,  there  Is  a  valid  marriage. 
Hayes  v.  People,  26  N.  T.  890.  The  agreement  need  not  be  made  in  the  presence  of 
witnesses,  van  Tuyl  v.  Van  Tuyl,  8  Abb.  Pr.  (S.  S.)  6;  Fenton  v.  Bead,  4  Jobns.  53; 
Jackson  v.  Claw,  18  Johns,  846;  Roee  t.  Clark,  8  Falga,  674;  Jenkins  t.  Btsbee,  1  Edw. 
Ch.  877 ;  Hicks  T.  Cochran,  4  E^dw.  Oh.  107.  In  Bavis  t.  Davis,  7  DsOy,  806,  It  was  held 
tiiat  mvtual  oonsent  between  oompetent  parties  Is  snfflcient  to  oonstltnte  a  marriage, 
and  oohabltatlon  need  not  be  shown.  A  contract  to  many  per  verba  de  futuro  ia  not 
s  marriage  in  fact,  though  the  parties  oOhabit  on  the  faith  of  it.  Cheney  t.  Arnold, 
15  N.  Y.  845.   See,  also,  Tarpln  t.  Pnbllo  Administrator,  2  Bradt  Bar.  4^4. 

Vjluditt— FoBMBB  MASBIA.OS.  Thousb  the  New  York  statute  exempts  from  ths 
penalties  of  bigamy  a  married  person  who  marries  again  after  an  absence  of  Ats  years 
on  the  part  ot  the  other  spouse,  such  second  marriage  is  nevertheless  void.  If  the  ab- 
sent spouse  was  alive  at  the  time.   Williamson  v.  Farislen,  1  Johns.  Ch.  888. 

EviDsnos.  Though  the  cohabitation  of  the  parties  with  their  declarations  that  they 
are  married  Is  prima  facie  evidence  of  a  marriage,  it  Is  not  oonolnslve.  Jackson  v. 
Claw,  18  Johns.  846;  Clayton  t.  Wardell,  supra.  Where  a  man  and  a  woman,  profess- 
ing to  be  husband  and  mfe,  oame  to  New  York  from  a  foreign  ooontry,  and  lived  to- 
gether for  several  years  as  husband  and  wife,  children  tielng  bom  to  and  acknowl- 
edged by  them,  the  facts  were  held  sufficient  to  prove  a  marriage.  Brower  v.  Bowers, 
1  Abb.  Dec.  S14.  Meretricious  Intercourse  is  Insnffttdent  to  raise  a  presnmptlon  of  mar- 
ria,ge.  Rose  v.  Clark,  8  Paige,  574 ;  Cl^ton  v.  Wardell,  sapra;  FostnrT.  Hawley,  8  Hun, 
68.  Bnt  marriage  may  be  presumed  from  the  coDtlnnanoe  oi  a  connection  wnicb  was 
adulterous  In  its  inception,  where  there  is  evidence  showing  that  the  character  of  the 
ooaaection  has  changed  to  that  of  husband  and  wife.  Hyde  v.  EEyde,  8  Bradf.  Snr.  609. 
In  Gall  T.  QaM,  21  N.  E.  Bep.  106,  which  was  an  action  for  dower,  plaintiff's  marriage 
with  deceased  was  denied,  and  no  proof  of  a  oeremonlal  marriage  was  offered.  The 
evidence  showed  that  plaintiff  was,  and  had  been  for  nine  years,  a  servant  in  the  fam- 
ily of  deceased,  who  was  an  old  man.  Deceased  lost  his  wife  three  years  prior  to  his 
death,  and  pl^ntlff  continued  to  act  as  his  oook  and  honsekeeper,  being  treated  oalyas 
a  servant,  notll,  br  a  criminal  intimacy  between  them,  sbe  became  pregnant,  and  ha 
removed  ner  to  a  oouse,  where  he  supported  her,  and  took  rooms  himself  at  an  hotel 
hi  the  eity.  When  the  child  was  born,  be  acknowledged  its  paternity  In  many  ways, 
and  when  plainUfF  went  to  live  with  her  mother  be  spent  much  time  there,  slei^nig 
with  her,  referring  to  h«r  as  his  wife,  and  addresring  ner  mother  as  Us  mother.  He 
referred  to  her  and  the  child  as  Ms  family,  and  flnaily  went  to  live  with  her  alto- 
gether.  To  those  who  knew  of  their  cohabitation  he  always  held  her  out  aa  his  wife, 
and  she  was  so  reputed,  but  to  others  he  passed  as  a  widower,  and  denied  any  'men- 
tion of  remarrying.  He  told  his  partner  Uiat  he  was  married  to  plaintiff,  having 
taken  legal  advice  on  the  subject,  and  refused  to  have  a  oeremony  performed  on  the 
ground  of  publicity.  Before  leaving  deceased's  residence,  plaintUI  disclaimed  beiag 
married  to  deceased.  Shortly  after  the  birth  of  the  first  child,  deceased  made  a  codi- 
cil to  bis  wUL  beoueathing  a  legacy  to  plaintiff  by  her  maiden  name,  and  also  one  to 
the  child,  giving  It  his  own  name.  Held,  that  a  verdict  flndinga  marriage  betweea 
them  was  supported  by  the  evidenoe.  In  Re  QaU's  Will,  9  N.  Y.  Supp.  406,  upim  an 
issue  whsther  a  non-ceremonial  marriage  between  decedent  and  A.  had  been  oonsnm- 
mated  between  Apoll  8,  1888,  when  the  former  executed  hlsirill,  and  Aprtl  2S, 
when  he  ezeented  a  oodlcil,  chm  was  evidenoe  tbat  in  18BB  A.  was  a  aervaat  In  de- 
oedeot's  employ ;  that  an  Illicit  intercourse  was  then  oommenoed  betweea  them ;  that 
bi  January,  1884,  deoedent  plaoed  her  in  a  tenement  house  in  New  York  city,  where  a 
child  was  born,  while  he  took  a  suite  of  rooms  at  an  hotel  In  the  city ;  tbat  during  thia 
period,  tlw  codit^  was  executed,  leaving  a  legacy  to  A,  by  her  maiden  name,  and  also 
one  to  the  child,  giving  It  his  own  name;  and  that,  during  this  time,  deoedent  did  not 
hold  her  out  as  nla  wUe.  There  was  also  evidence  that  deoedent  called  A.*s  mother 
his  mother  prior  to  tbe  T"ff^""g  of  the  oodlcil,  and  that  he  bought  a  boose  about  the 
time  the  oodloil  was  executed  which  he  said  was  for  "his  family,"  or  for  his  wife  and 
family. "  ffis  business  partner  testified  that  ou  April  34  or  25, 1884,  deoedent  stated 
to  him  that  bis  social  standing,  and  the  ignorance  of  the  girl,  would  not  admit  of  his 
Buurying  her  at  that  time.  Held  that,  on  April  26, 18o4,  the  parties  had  not  paned, 
hy  mtttual  eonsenti  from  a  state  of  iUlott  intercourse  into  that  of  narrlagib  8M,ida(^ 


ITOTE. 


Sup.Ct] 


WILLZAin  V.  WILUAMS. 


763 


10  N.  T.  Sapp.  Ml.  In  ma  iotlon  for  dlvoroe,  the  erldeooa  showed  that  the  puttet 
were  enRaged  to  be  married;  that  the  man  (aefeadant)  objeoted  to  any  ceremony,  In-' 
■iflting  that  a  marriage  was  valid  without  it,  and  the  woman  (plalutUr)  flually  acoeded 
to  bis  wish;  that,  on  the  day  fixed  for  the  marriage,  pMntlS  Uft  her  sister's  bouse, 
saying  tliat  she  was  going  to  be  married.  She  met  defendant,  and  they  got  Into  a 
oarrlage.  WhUe  In  the  oarriage,  defendant  put  a  ring  on  plalntUTs  floeer,  saying: 
*^ls  Is  your  wedding  ring.  *  *  «  We  are  married  just  as  much  as  Cbarles  Is  to 
his  wlte.  frafening  to  hto  iirother.l  I  will  lire  with  you  and  take  oare  of  you  all  the 
days  of  our  Ufe.*^  He  then  tookner  to  a  boose  where  he  had  preriously  engaged 
board  himself  and  hia  wife.  Held  a  valid  marriage.  Bissell  v.  Bissell,  7  Abb.  Tr. 
CR.  S.)  16.  Where  a  man  and  a  woman,  claiming  to  have  been  married  at  a  particular 
time  and  place,  kept  bouse,  and  publicly  cohabited  as  man  and  wife,  for  10  years,  dur- 
ing which  time  children  were  bom  to  them,  a  marriage  will  be  presumed,  though  it  is 
proved  that  there  was  no  ceremonial  marriage.  Tummaltyv.  Tummolty,  8  Bradi.  Bur. 
MO.  See,  also,  Brinkleyv.  BrlDkley,  50  N.Y.  184;  Starr  T.  Feok,  1  HUl,  aro.  A  pro- 
vision in  a  will  for  a  person  referred  to  by  testator  as  hto  wife  Is  sufficMstto jtrova  a 
marriage  between  testator  and  the  person  referred  to.  In  re  Balcer,  6  Den.  Bur.  371. 
Where  a  woman,  indicted  as  a  feme  sola,  pleads  to  the  indictment,  It  la  prima  facte 
evidence  that  she  is  onmarrled.   Seller  v.  People.  77  K.  Y.  411. 

Bthiot  pBOor— Whbh  Baqoibbd.  Strict  proof  of  marriage  Is  reqnlred  only  in  pros- 
eentione  for  Ugamy.and  In  aotloBS  for  criminal  oonveraatloa  and  divorce.  Fenton  v. 
Reed,  4  Johns.  Bl;  Clayton  t.  Wardell,  supra;  RookweU  t.  Tunnlollff,  03  Barb.  408: 
Oaon  V.  Saiudom,  1  Thomp.  ft  C.  Bee,  also,  Van  Qelder  v.  Poet,  8  Edw.  Ch.  577; 
Rose  V.  Clark,  8  Paige,  574;  Scberpf  t.  Szadeczky,  4  E.  D.  Smith,  110. 

Insanity— Btfbct  or  Inquisition.  An  Ingutsltion  of  insanity,  taken  two  days  after 
marriage,  which  finds  that  the  husband  was  then,  and  had  been  Inaane  for  olz  montha 

ftrevious  thereto,  is  only  presumptive  evidence  of  Insanity  at  Ihe  ttma  of  the  mareiageb 
n  an  action  to  annul  It.   Banker  v.  Banker,  68  N.  Y.  409. 

HEAB81.T.  A  marriage  may  be  proved  by  hearm  evldeiioe.  Chambex^aln  t.  Cbamr 
berlaln,  71  N.  Y.  48S. 

CHvnoH  Bisianas.  Chnndi  regiatsra  are  admissible  to  prore  nuuriagea.  HazweU 
T.  Cb^pnaa,  SBarb.  BTHl 


(AqMviM  Otmrt,  flpMfol  Tsrm,  New  Y&rlt  Counttf.  April  IM^) 

1.  Bn-Ort  AND  CooKTiH-CLAiit— DiMiNiaHiNe  PLAiNTirr*B  Bboovbbt. 

In  an  action  to  recover  the  entire  estate  left  by  a  deoedent.  under  a  oontraotbr 
which  decedent  agreed  to  beoneath  all  his  property  to  pl^ntlfL  an  answer  wbloh 
•llegaa  that  plaintnt  waa  indebted  to  decedent  at  the  time  of  the  utter*a  death  doea 
DOt^tend  to  diminish  w  defeat  the  plalntUTs  recovery, "  within  Code  CItU  Proo. 
N.  Y.  I  CUl,  defining  oonnter-olaims,  since  a  debt  due  from  plaintiff  Is  a  part  of  the 
estate,  all  of  which  Is  sued  tor. 
%,  PuADiNO— £moT  or  DsiinitRaB— FiBST  Fault. 

On  demurrer  to  the  anawer,  defOndaatmsiyattaoktbeoomiilalntoathesroand 
that  It  doea  not  state  fnota  snfllofent  to  oonstttnte  a  eanae  of  aofion. 
Sl  W11.U— Contract  to  Mad— Aotiox  to  Enfosob— Pabtibs. 

An  action  to  recover  the  entire  estate  left  by  a  decedent nnder  aoontraot  by 
whioh  deoedent  agreed  to  leave  all  his  property  to  plaintll!^  affeota  the  distribuUon 
vC  the  estate,  bnt  not  the  administration,  uidtbe  hmra  and  next  of  kin,  and  not  tha 
■dminlstratnx,  are  the  real  parties  In  interest  against  whom  it  should  be  bronghk 

Action  bj*  Fielding  L.  WUliama  against  Lucj  E.  Willianu,  bb  administratrix 
of  David  W.  Williams,  deceased.  Flaintiff  died  the  following  complaint: 
"The  pl^ntifl  above  named,  for  cause  of  action  against  the  defendant,  alleges 
(1)  that  during  bis  life-time,  and  for  some  time  prior  to  the  Slstdny  of  Decem- 
ber, 1873,  ttie  above-named  David  W.  Williams  wasa  copartner  of  this  plaintiff* 
and  with  him  carried  on  the  buainess  of  sugar  redning  in  tbeclty  of  Philadel- 
phia, under  the  firm  name  or  style  of  F.  L.  Williams  ft  Co. ;  (2)  that  on  or 
about  the  Slst  day  of  December,  187S,  said  firm  was  dissolved  by  mutual  con- 
sent of  tlie  co-partnen,  and  an  aocounting  waa  thereupon  had  between  them 
by  which  it  was  found  that  said  David  W.  Williams  was  indebted  to  said 
plaintiir  in  the  sum  of  •25,492.26;  (3)  that  on  or  about  the  10th  day  of  Feb- 
ruaiy*  1874,  in  consideration  ot  a  release  in  writing  of  said  indebtedness  which 
plaintiff  execated,  and  then  and  there  delivered  to  him,  the  said  David  W. 
Willlama  promised  and  agreed  that  sliould  he  die  without  wife  or  child  he 
would  teave  the  income  of  his  estate  to  his  mother,  Lucjy  B.  WllUun»i  tta 
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life,  and  tbe  wfaole  of  said  estate  upon  her  death,  or  if  slie  did  not  sarviva 
him,  to  the  plaintiff,  were  he  then  living,  otherwise  to  the  children  of  said 
plaintiff,  the  snrrlTor  or  sarviTors  of  them ;  (4)  that  on  or  alwut  the  16tb  day 
of  July,  1886.  said  David  W.  Williams  died  without  wife  or  child,  leaving  his 
mother,  the  SHid  Lncy  E.  'WiUiftms.  and  this  plaintiff,  him  surviving,  but  did 
not  by  will  or  In  any  manner  leave  or  dispose  of  bis  estate  in  accordance  with 
the  f^eement  above  set  forth;  (5)  that  said  David  W.  Williams  died  pos- 
sessed of  certain  goods,  chattels,  credits,  and  estate,  upon  which  letters  of  ad- 
ministration have  been  granted  by  tbe  surrogate  of  the  county  of  ITew  Tori: 
to  Lucy  E.  Williams,  tbe  defendant  above  named.  Wherefore  plaintiff  prays 
for  judgment  that  the  defendant,  after  the  payment  of  all  the  lust  debts  of 
said  deceased,  pay  over  tbe  residue  of  said  estate  to  a  trustee  to  be  appointed 
by  this  court  to  receive  and  collect  the  income  of  said  estate,  and  pay  Uie  same 
to  Lucy  E.  Williams,  the  mother  of  tbe  deceased,  during  her  lifetime,  and 
upon  her  death  transfer  and  deliver  said  estate  to  this  plaintiff,  if  be  be  then 
living,  or,  If  he  be  not  living,  to  the  children  of  said  plaintiff,  tbe  survivor  or 
Burvivors  of  them."  The  ninth  and  tenth  paragraphs  of  the  answer  ate  as 
follows:  "Slnth.  Further  answering,  and  by  way  of  a  separate  and  distinct 
defense.  In  addition  to  and  herein  repeating  the  allegations  and  deulals  here- 
inbefore contained,  the  defendant  further  alleses  upon  information  and  beliff 
that,  at  tbe  time  of  the  death  of  tbe  said  David  Walker  WUUams.  he  was  not 
indebted  or  under  any  obligation  to  the  said  Fielding  L.  Williams  tn  any 
amount,  or  of  ai^  kind  whatsoerer,  and  that,  on  tbe  contrary,  tbe  said  Field- 
ing  L.  Williams  was,  at  the  time  of  the  death  of  the  said  DaTid  Walker  Will- 
iams, indebted  to  him,  and  is  stlU  indebted  to  his  estate,  and  to  the  defendant, 
as  the  l<^al  representative  thereof.  In  the  sum  of  •1,000,  tax  moneys  of  tbe 
said  David  W.  Williams  collected  and  received  by  him  and  In  bis  hands,  to 
tbe  use  of  the  said  David  W.  Williams,  abd  not  paid  over  to  the  said  David 
W.  Williams  at  the  time  of  the  latter's  death,  amounting  to  the  said  sum  of 
•1,000,  no  part  of  whidi  has  been  paid,  and  the  whole  amount  whezeof,  with 
interest  from  14th  day  of  May,  1884,  Is  now  doe  and  owing  from  the  plidntifl 
to  the  defendant.  Tenth.  Further  answering,  and  by  wej  of  a  s^arateand 
distinct  defense,  in  addlUon  to  and  herein  repeating  the  aUegatitnu  and  denials 
hereinbefore  contained,  tbe  defendant  further  allies  that  immediately  upon 
tbe  death  of  the  said  David  W.  WiUlaois,  and  before  tbe  d^endant'a  appoint- 
ment as  his  administratrix,  the  plaintiff  attempted  to  seize  possession  of  his 
estate*  and  obtained  from  tbe  defendant  by  deodt,  threats,  and  duress  an 
agreement  tliat  the  plaintiff  should  have  all  the  estate  of  the  aald  deceased, 
and  that  the  plaintiff  then,  upon  steps  being  taken  on  behalf  of  tbedetendant 
to  have  sueh  illegal  agreement  canceled,  surrendered  aU  claim  under  tbe 
same,  but  immediately  took  steps  to  seize  the  estate  of  tbe  deeeased,  opposed 
the  lawful  right  and  application  ot  the  defendant,  as  the  said  deoHsed's  moth- 
er, to  be  appointed  administratrix  in  the  state  of  New  Toric  of  deeeued*s  es- 
tate, and  procured  himself  to  be  appointed  in  the  mean  time  temporuy  nd- 
ministr^or  of  rach  estate,  and  kept  the  possession  tberectf  pending  Ms  frivo- 
lous objections  to  tiiedefendant'asaid application;  tlut,  aftersaeb  proceedings 
were  decided  b^  tbe  snnc^ate  in  her  favor,  tbe  plaintiff,  tta  tbe  putposes  of 
delBj  and  of  retaining  possession  of  tbe  said  estate,  took  frirolona  appeals  to 
the  general  term  of  tiia  supreme  eonrt,  and  to  the  court  of  appeals  f  rhu  the 
surrogate's  dedslon,  which  appeals  were  both  dismissed,  until  finally,  aftw  a 
delay  ot  over  two  years,  tbe  defendant  was  enabled  to  obtain  adminbtration 
of  said  estate;  that,  upon  the  Issuance  of  her  siM  letters  of  adminlatiatioii, 
she  took  proceedings  to  compel  tbe  plaintiff  to  aeooont  and  turn  over  to  her 
tbe  said  estate  in  his  hands,  and.  upon  sndi  aooounting  proeaedlngs,  Ui« 
plaintiff,  upon  his  aworn  examiniUlon  before  tbe  referee,  appolntedby  the 
■«r»^te  ct  New  Tork  county,  admitted  that  he  was  indebted  to  lAie  deeeased 
and  his  estate  In  the  aum  of  91,000  and  Interest  tliereon,  and  made  no  daim 
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wbatsoevw  that  tbe  uUd  deeeased  or  hla  estata  was  under  aoj  lagalabllgatlon 
or  liability  to  him,  or  that  there  was  aoy  offset  or  ooanter-claim  of  aay  kind 
whataoerer  exiating  in  his  favor,  and  that  accordingly  a  flnal  decree  was  duljr 
entered  In  such  aoxiunting  proceedings  oonflrmlng  tlie  report  ot  such  refOTce. 
aettllng  accounta  of  the  ^inliff,  and  finding  and  adjudging  that  he  was  in- 
debted to  the  said  David  Wallier  Williams  and  the  latter's  estate  In  liis  indi- 
Tidual  capacity  In  said  sum  of  ftl»000  and  intereat,  and  directing  that  he  turn 
over  to  the  defendant,  as  such  administratrix,  the  property  of  the  said  deceased 
held  by  him.  which  he  thereupon  did  io  turn  over.  And  the  defendant  fur- 
ther allegea  that  the  said  decree  was  duly  made  and  entered  by  the  suld  sur- 
rogate on  the  SDtb  day  of  July,  1889.  and  Is  in  full  force  and  effect,  no  appeal 
having  been  taken  therefrom.  Wherefore,  the  defendant  demands  judgtuent 
that  the  said  complaint  be  dismissed,  and  that  the  defendant  have  judgment 
In  her  favor  against  the  pluintiff  for  the  aforesaid  sum  of  •1,000,  with  inter- 
est thereon  from  the  14th  day  of  May,  1834,  and  that  she  may  iiave  and  recover 
tlie  costs  of  this  action  ag^nst  the  plaintiff."  Plaintiff  demurred  to  the  do- 
fenae  or  counter-claim  oontalned  in  the  ninth  paragrapli  of  the  answer,  on  the 
ground  that  it  waa  not  of  the  character  spedned  in  Go^le  Civil  Froc.  N.  Y.  S 
501,  which  provides  that  a  counter-claim  "must  tend  in  some  way  to  diminish 
or  defeat  the  plaintiff's  recovery."  Plaintiff  Uke  wise  demurred  tothe  defense 
contained  in  the  tenth  paragraph  of  the  answerf  on  the  ground  that  it  was 
insufflcleut  In  law  on  the  face  thereof. 

Thtmtu  Jaekgon,  for  plaintiff.  Butler,  SttUman  <t  Zfuibanfi  for  defend- 
ant. 

O'BxoBN,  J.  If  the  facfes  stated  in  flje  complaint  were  snflBclent  to  con- 
stitute a  cause  ot  acUon  as  against  the  defendant,  I  am  of  opinion  that  the 
demurrer  to  the  ninth  and  tenth  defenses  is  weU  taken.  As  to  the  ninth, 
paragraph  «t  the  answer,  it  does  not  tend  to  defeat  or  diminish  pialntlff'si 
recovery,  and  therefore  Is  not  of  the  character  specified  in  section  ^1  of  the- 
Code.  No  debt  or  amount  whatever  could  impair  plaintiff's  recovery,  for  the- 
judgment  he  demands  comprehends  the  whole  estate,  of  which  a  debt  due  the 
estate  from  himself  or  any  one  else  Is  a  part.  The  tenth  count  in  the  answer 
does  not  state  a  counter-claim  or  defense.  Tbe  facts  stated  do  not  constitute 
an  estoppel  against  plaintiff,  nor  is  it  there  alleged  that  he  Ins  released  the 
estate  from  his  claim,  nor  that  his  accounting  before  the  sarrogute  bars  his 
suit  as  re$  adjudicata.  It  might  well  be  that  these  matters.  If  admitted  as 
evidence,  might  have  a  tendency  to  show  the  reason  for,  and  the  improbabil- 
ity of,  tlie  present  claim  made  by  plaintiff,  but  as  a  defense,  this  count  Is 
clearly  insui&cient. 

It  has  been  settled,  however,  that  upon  the  argument  of  a  demurrer  to  an 
answer  the  defendant  may  raise  tbe  objection  that  tbe  complaint  itself  does 
not  state  facts  sufDcient  to  constitute  a  cause  of  action,  and  such  an  objeo* 
Uon,  If  well  taken,  is  not  only  a  complete  answer  to  tUedemurrer,  but  should 
result  In  the  dismissal  of  the  complaint.  In  People  v.  Booth,  82  X.  T.  397, 
it  was  said:  **0n  demurrer  to  an  answer  for  insufficiency,  the  defendants 
are  at  liberty  to  attack  tbe  couiplalnt  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  caust;  of  aotkm."  See*  also,  WUmore  v.  Flaok, 
16  WUy.  Dig.  236;  Pareone  v.  Hayee,  SO  N.  T.  Super.  Ct.  29;  Oraham  v. 
JHmnigan,  6  Duer,  629. 

The  objection  baviog  been  taken,  therefore,  the  question  is  presented 
whether  the  action  is  properly  brought  against  the  defendant  as  administra- 
trix. The  complaint  alleges  that  for  a  consideration  tbe  intestate  agreed  that, 
should  he  die  without  wife  or  children,  he  would  leave  the  Income  of  his  es- 
tate to  his  mother  for  life,  and  the  whole  estate  upon  her  death,  or,  if  she  did 
not  survive  him,  to  the  plaintiff,  were  he  then  living,  otherwise  to  plaintiff*s 
children;  that  he  died  without  wife  or  children,  but  did  not  lolflll  bis  agree- 
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ment.  Wherefore  judgment  Is  prayed  for  that  the  terms  of  the  agreemaat 
be  carried  out.  It  will  thus  be  seen  tbat  this  action  is  brought  tu  recover, 
not  a  part,  bnt  the  entire  estate,  consisting,  as  it  may,  for  aught  that  appears 
In  the  complaint,  of  both  real  and  personal  property  within  this  sttte.  Such 
an  action  is  not  Intended  to  affect  the  administration,  but  the  distribution,  of 
the  estate.  It  is  not  a  claim  against,  but  to,  the  estate.  In  effect  it  is  ask- 
ing the  court  to  make  a  will  which,  it  is  alleged,  the  decedent  promised  and 
failed  to  make.  It  seems  reasonably  free  from  doubt  that  in  such  an  action, 
tlie  heirs  at  law  and  next  of  kin,  and  not  the  administratrix,  are  the  real  par- 
ties in  interest,  and  therefore  It  should  be  as  against  them  that  the  plaintiff 
should  assert  his  claim.  The  complaint  states  a  cause  of  action,  therefore, 
which  is  good  as  against  the  heirs  and  next  of  kin,  but  which  is  bad  as  against 
the  present  defendant,  who  is  sued  as  administratrix.  While,  therefore,  the 
plaintiff's  demurrer  would  have  been  sustained  to  the  ninth  and  tenth  de- 
fenses, there  should  be  judgment  for  the  defendant  dismissing  the  complaint 
for  a  failure  to  state  facts  sufficient  to  constitute  a  cause  of  vAiou,  but  with 
leave  to  serve  an  amended  complaint  upon  payment  of  costs. 


{Supreme  Court,  Special  Term,  New  York  CouiUv*  'une  IT.  1900.) 
1.  FiSAJiiNO— CoKri<uiiT— SiKOLi  CAnai  of  Aotioh. 

A  oomplalnt  alleged  that  pliUntUI  purchased  stock  of  a  oorporation.  of  which  de- 
fendant was  presl&ot;  thu  defendant  represented  to  her(maintiff)  that  the  oor- 
poral^on  was  In  a  prosperous  condition,  and  that  she  conld  draw  a  salary  of  $30  • 
week  for  serrioes  to  be  rendered  by  her  in  case  she  ahontd  buy  the  stock ;  and  that 
such  representations  were  made  to  defraud  pltun tiff,  and  to  induce  her  to  purchase 
the  stoi».  Held,  that  tbe  oomplaint  stated  out  one  cause  of  action,  and  a  motion  to 
eompel  jdaintUt  to  amend  so  as  to  state  In  uparate  oonnta  her  alleged  oanaes  of  ac- 
tion for  deo^t  in  the  sale,  and  for  breach  of  the  contract  to  Mnploy  ehoald  bs 
denied. 

i.  BufB— Motion  to  Makb  &Iorb  Dbpinitb  asd  Cbbtun. 

A  motion  to  compel  plaiatifl  In  such  case  to  make  the  complaint  more  deflntteand 
eertain  as  to  the  items  of  diEunagee  alleged  to  have  been  sustained  by  platnUff  will 
Iw  draied.  A  motion  for  a  bill  en  particulars  is  the  proper  remedy.* 

Action  by  Mary  A.  E.  Whitner  against  Emil  M.  Perhacs.  The  complaint 
was  as  follows:  "Plaintiff  complains  and  says  that  she  purchased  from  de- 
fendant sixty-six  and  one-tliird  shares  of  the  capital  stock  of  the  Kew  Eng- 
land Biscuit  Bakery  of  New  York  of  the  par  value  of  86,666.66,  being  one- 
third  of  the  cai;ital  stock  of  said  company.  That  at  that  time,  and  for  a  long 
time  previous  thereto,  defendant  was  president  of  said  biscuit  company,  which 
was  a  corporation  created  under  the  laws  of  the  state  of  New  Tork^  and  do- 
ing business  in  the  city  of  New  York.  That  plaintiff  at  said  time  was  p«>> 
sohally  unacquainted  with  the  financial  resources,  standing,  and  condition  of 
said  company,  and  with  the  condition,  extent,  and  profits  of  its  business. 
That  previous  to  said  purchase,  she  had  frequent  interviews  with  the  defend- 
ant, its  president,  in  reference  to  her  proposed  purchase,  and  made  Inqoiries 
of  hi  m  as  to  Its  assets,  liabilities,  business,  and  financial  condition.  That  said 
defendant  stated  and  represented  to  her  at  said  interviews  that  said  company 
was  doing  a  large  and  very  proStable  business,  which  was  rapidly  increasing: 
that  its  stock  was  fully  paid  stock;  that  its  indebtedness  in  all  was  only  $3,500; 
that  said  company  owned  all  the  fixtures,  machinery,  and  plant  used  by  it, 
and  in  its  possfssion;  that  said  company  had  ontsUtnding  bills  receivable, 
book -accounts,  and  claims  owing  to  it,  amounting  to  tlS.OOU,  all  or  very 
nearly  all  of  which  were  perfectly  good  and  collectible,  and  that  the  profits  of 
said  business  were  and  had  t>een  large  and  Increasing,  and  were  such  that 
plaintiff  oould  properly  draw  and  receive  therefrom  at  least  $30  per  week  for 

■  See  note  at  end  of  cas» 
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servlccB  she  proposed  to  render  to  said  company  In  and  about  its  business  in 
the  event  she  should  purchase  said  stuck.  That  plaintifF  wtiolly  relied  upon 
and  believed  all  of  said  statements  and  representations  of  defendant,  and  was 
thereby  in«luced  to  purchase  suid  stock,  and  to  devote  her  time  to  tbe  interests 
of  M^d  business.  This  plaintiff  f  urttier  alleges  tliat  said  representations  were 
untrue,  and  known  by  defendant  to  be  untrue,  and  made  witb  intent  to  de- 
ceive and  defraud  plaintiff^  and  to  induce  her  to  purcliase  said  stuck  at  the 
price  aforesaid;  and  that  .she  was  thereby  defrauded  and  deceived,  iiud  in- 
duced to  purchase  said  slock.  Defendant  fuiLher  alleges  tbat  the  actual  in- 
debtedness of  Said  compa:iy,  at  tbe  time  aforesaid,  was  about  $12,000  instuad 
of  1^,500.  as  stated  by  defendant,  and  that;  the  business  done  by  said  company 
was  neither  large  nor  profitable;  that  the  said  company  did  not  own  all  tlie 
muchiiiery,  fixtures,  and  plant  in  its  possession,  and  used  by  It,  but  that  an 
elevator  of  the  value  of  ^00,  two  boilers  of  the  value  of  •1,000,  and  a  drop 
machine  of  the  value  of  9745,  then  in  its  possession,  and  used  by  it,  were  nut 
owned  by  it;  that  the  bflls  receivable  and  tbe  debts  owing  to  suid  company  did 
not  amount  to  $13,000,  but  were  only  about  $6,500,  and  that  of  said  last 
amount  only  about  $2,000  was  collectible.   Plaintiff  further  alleges  that  she 

?ave  all  her  time  and  ability  to  tlie  service  of  the  said  company  from  January 
,  1889,  to  January  15,  ItiOO,  and  wns  engaged  in  its  business  at  least  13  hours 
per  day;  that  bo  far  from  being  able  to  draw  $30  per  week  from  tbe  pruflts  of 
tafd  businese,  sbe  was  enalileU  to  drew  and  did  draw  only  $350  in  all,  which 
was  all  that  the  profits  of  said  business  would  enable  or  entitle  her  to  diaw, 
although  the  business  and  its  profits  continually  improved  from  the  time  of 
her  said  purchase  till  its  close;  that  the  plaintiff  has  been  damaged  by  the  mis* 
representations  and  false  statements  of  the  defendant,  as  aforesaiil,  in  the  sum 
of  $9,000,  for  which  sum  she  demands  judgment  against  tbe  defendant. 
Wherefore  the  plaintiff  deuianUs  judgment  against  tbe  defendant  fur  the  said 
sum  of  $9,000,  with  the  costs  of  this  action. "  Defendant  moves  that  plaintiff 
be  compelled  to  amend  her  complaint  so  as  to  set  out  and  numt^r  her  alleged 
cause  of  action  for  deceit  in  the  sale,  and  to  set  out  and  number  in  another 
count  her  cause  of  action,  for  breach  of  contract  to  employ  and  services  ren- 
dered. Defendant  also  moves  to  make  the  complaint  mure  definite  and  cer- 
tain by  specifying  the  nature  and  grounds  of  the  special  damages  aileged. 
D.  0,  WUd,  for  plaintiff.   F.  F.  Van  Dwveer,  for  defendant. 

Inqbaham,  J.  There  is  but  one  cause  of  action  set  up  in  tbe  complalnC; 
that  is,  an  action  for  damages  caused  by  the  fraudulent  misrepresentationa 
made  by  defendant.  The  fact  that  there  are  two  items  of  damage,  one  tha 
amount  paid  by  plaintiff  for  the  stock,  and  one  the  value  of  the  services  reu' 
dered  to  the  corporation,  does  not  make  two  causes  of  action.  The  motion 
to  separately  stato  the  causes  of  action  denied.  Nor  should  the  plaintiff  b» 
required  to  make  the  complaint  more  definite  and  certain  as  to  the  items  of 
the  damage  alleged  to  have  been  sustained  by  plaintiff.  If  information  is 
Bought  upon  that  ground,  the  proper  remedy  is  by  a  bill  of  particulars,  and 
not  a  motion  to  make  the  complaint  more  definite  and  oertain.  IfoUon  sliould 
therefore  be  denied,  with  $10  costs. 


Itonox  TO  Uakb  FuujinrGS  Cbbtun  axo  DinKiTa.  Code  Proo.  N.  Y.  { 100.  provides 
that  '*wben  tbe  allegatiODS  of  a  pleading  are  bo  Indefialte  or  uncertala  tliat  the  predae 
natozeof  the  oham  Is  not  apparent,  the  ooart  require  the  pleadtog  to  be  made  defi- 
nite and  certain."  Code  Civil  Froc.  N.  Y.  f  546.  provklee  that,  "where  one  or  more 
allegatioDs  contained  In  a  pleading  are  so  indeflnlte  or  aacertain  that  the  creciM  meaa- 
bis  or  applicatloB  thereof  u  not  apparent^  the  court  may  reauire  the  pleading  to  be  made 
definite  and  certain. "  Code  Froc.  f  168,  (CodeCnvllProo.  fssi,}  authorlzesablllof  par- 
tionlara  In  "all  ouea"  where  the  oironmstanoes  are  sach  that  justice  demands  that  a 
par^  ahonld  be  apprised  of  the  matter*  for  wbioh  heis  to  be  put  for  trial  with  greater 
partaonlarltiy  khan  is  regnlxed  by  the  roles  of  Reading.  Tliton  v.  Beecher,  W  II.T. 


NOTB. 
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ITS,  184  An  syerment  In  ■  complaint  that  defendant  had  criminal  intaroonrae  with 
^unttfTB  wife  *'on  or  abont  the  tOth  da;  of  October,  1868,  and  on  dlTen  other  darauid 
nmea  after  that  dajr, "  states  dellnltely  uie  chare>e  a«ainBt  defendant,  and  a  moUon  to 
Make  dsAnlte  and  oertsln,  under  Code  Fro&  %  160,  mil  not  lie;  but  a  bill  of  partloolan 

apectfVing  the  Umei  and  places  at  which  plaintiff  expects  to  prove  ttut  defendantoom- 
mittedthe  acts  charged  is  the  proper  remedy.  Id.  ATerments  of  the  answer  in  an 
action  on  a  sealed  instrument,  that  it  was  agreed  between  plaintiff  and  defendant  thst 
plstntlfl  shonld  advance  certain  money  to  be  ased  by  defendant  in  porcAiaeing  oil,  the 
proflteof  which  were  to  be  shared  by  plainUff,  that,  relylngoQthlsagreem«nt.defend- 
«nt  pnrchased  oil,  but  plaintiff  refused  to  advance  mosey  with  which  to  pay  therefor, 
and  that  defendant,  not  being  able  to  complete  his  purchases,  was  thereby  damaged, 
■nffloientiy  state  the  nature  of  the  defense,  though  the  items  oonstitnting  it  are  not 
•bown,  and  a  motion  to  make  more  definite  and  certain,  by  statiog  the  dates  of  par* 
chase,  the  names  of  the  sellers,  and  the  quantities  of  oil  purchased,  and  by  showing 
wherein  defendant  was  damaged,  will  be  denied,  as  plaintiff  lias  a  complete  remedy  by 
motion  fbr  a  bill  of  particulars.  Rouget  Htight,  10  N.  T.  Supp.  ISi.  A  compUint 
wbiohaUweathatplalntiflwaeinjuredDyanexplosiooof gaB,'*walehexplosion  *  *  • 
was  caused  by  the  negligence  of  the  defandaots, "  ooctalns  a  lufftoient  statement  of  the 
eauseof  action,  and  a  motion  to  make  moredeflniteandcertain  willootlie.  Defendant's 
remedy  against  surprise  at  the  trial  la  by  a  bill  of  partioolars  of  tfaeparticular  facts 
which  pluntUI  expects  to  prove  at  the  triaL  Jaokman  r.  Lord,  9  N.  T.  8app.  900. 
Where  a  complaint  Is  so  framed  that  ttiere  Is  no  difficulty  in  undetvtanding  tb»  claim 
of  plaintiff,  and  the  cAroumstaaces  oq  whioh  he  relies  to  create  the  liability  alleged, 
defendant's  motion  to  make  more  deflnite  and  certidn  will  be  denied.  Winchester  v. 
Browne,  7  N.  Y.  Bupp.  fi60.  The  ofBoe  of  a  bill  of  particulars  Is  to  amplify  a  pleading. 
Hlgenbotam  v.  Green,  Si5  Hun,  214;  Ball  v.  Publishing  Co.,  88  Hnn,  11.  where  a  com- 
plaint, after  attempting  to  state  various  causes  of  action  because  of  an  alleged  tevaeh  of 
oovenants  in  a  lease  made  by  plaintiff  to  defendants,  states  that,  for  a  fourth  and  sepa- 
rate cause  of  action,  plaintiff  alleges  that  by  reason  of  the  premises  he  has  SQStalned 
special  loss  and  damage,  withont  reiterating  or  adopting  any  formw  allegation  of  the 
complaint,  a  motion  to  have  this  allegation  made  more  deflnite  and  oertun  should  be 
granted.  HcKenzie  v.  Fox,  8  N.  Y.  Supp.  460.  See,  also,  Simmons  v.  Blmmons,  4  H. 
Y.  Supp.  aSl ;  Blake  v.  Barnes,  9  N.  Y.  Suppu  98S ;  Ottomanu  t.  Fletcher,  10  M.  Y.  Supp^ 
1S8. 

Tnm  OP  UAxmo.  Under  Gen.  Role  Prao.  tt,  providing  that  motions  "to  correct  a 
pleading  on  account  of  its  being  so  Indefinite  or  uncertain  that  the  precise  meaning  or 
application  is  not  apparent,  must  be  notloed  before  demurring  or  answering  the  plead- 
ing, and  within  20  days  from  the  service  thereof, "  a  motion  to  make  a  oomplaint  more 
denolte  and  certain  must  be  made  wttbln  20  days  after  the  complaint  Is  served.  Brooks 
V.  Haochett,  8dHun,70,  citing  Walker  v.  Bank,  1  Abb.  Pr.  (M.  S.)  406:  Roosav.  Tarn- 
^ke  Boad  Ca,  6  How.  Fr.  287:  New  York  loe  Cob  t.  Korthweatem  Ins.  Co.*  SI  Bow. 
PrTSMi  Barber  T.Bennett.  A  Sandf.  706. 


{Suprtme  Court,  SpetAal  Term,  New  Forft  County.  Jnlj  9, 1890.) 

1.  nuDiira— BmoT  at  Dxhdbbib-^Fixst  Fa.ult. 

On  a  dennmwlqr  defendant  toplalntliPBraplytoaaoanter-<dalm,th«ooartwI& 
Inspect  the  whida  rooonL  and  siTO  lodgment  for  defendant,  wfaara  it  appears  ttiat 
the  complaint  is  iasnfflolaat,  tnoogn  tna  reply  is  snflhdMitk  and  the  oountar^daim 
is  not. 

flL  SPBomo  PmosvANon— PLBADma. 

In  an  aoUon  hy  the  assignee  of  a  oontraet  for  the  sale  of  aUxA  against  the  pnr> 
ehaser  for  spedno  performance,  the  oomplaint  alleged  that  plalntlirs  assignor  was 
ready  and  willing  to  deliver  the  stock  on  payment  by  defendant  to  [dalntlfC  of  the 
sum  due.  The  stock  which  was  the  subject  of  the  action  had  not  been  assigned  to 
plaintiff,  and  was  not  in  his  possession.   Seld,  that  the  complaint  was  insufficient. 

Action  bj  Frederick  G.  Corning  against  Samuel  L.  Rooaevelt.  Defendant 
demure  to  plaintiff's  reply.   For  former  report,  see  lU  N.  Y.  Supp.  937. 
J).  J.  M.  O'Callaghan,  for  plaintiff.   I>avi»on  A  Chapman^  for  defendant. 

O'BRiEOf,  J.  The  defendant  has  demurred  to  the  reply  interposed  by  the 
plaintiCF  to  the  counter-claim  on  the  ground  that  it  appears  upon  the  face  thereof 
to  be  insufficient  in  law.  In  determining  this  question,  it  is  insisted  that  all  the 
pleadings  should  be  considered  and  Judgment  given  against  the  party  who  has 
eommitted  the  first  error.  In  the  case  of  WUUanu  r.  WiUiaiiu,  ante,  753, 
recently  decided  by  this  court.  It  was  held  that  upon  i  demurrer  to  a  ^euMb 
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which  would  otherwise  have  been  sostBined.  it  should  be  overruled,  and  Judg- 
ment given  In  favor  of  the  defendant,  for  the  reiiaon  that  it  appeared  that  the 
complaint  was  insnfflcient  in  not  stating  facts  sufficient  to  constitute  a  cause 
of  action*  One  good  reason,  among  others,  for  this  rule  ttiat  might  be  as- 
signed is  that,  however  defective  and  insufficient  the  defense  may  be.  It  Is.  of 
course,  a  sufficient  defense  to  an  Insmfioieot  complaint.  Graham  v.  Jhmni' 
gaut  6  Duer,  629,  was  a  case  of  a  demurrer  to  a  counter-claim,  and  the  court, 
having  viewed  the  complaint  as  sufficient,  expressly  declined  to  pass  upon 
the  question  as  to  whether  a  complaint  could  be  attacked  for  insufflcency  on 
a  demurrer  to  the  counter-claim.  The  other  cases  referred  to  and  commented 
upon  in  WUliama  v.  WUliama,  mpra,  holding  that  the  sufficiency  of  a  prior 
pleading  could  be  inquired  into,  were  all  cases  of  demurrers  to  defenses.  It 
will  thus  be  seen  that  the  precise  question  here  presented  has  not  been  directly 
passed  upon;  and  while  a  counter-claim  is  to  be  regarded  as  a  new  and  origi- 
nal cause  of  action  in  defendant's  favor  against  the  plaintiff,  as  to  which  tlie 
burden  of  proof  is  on  the  defendant,  and  which,  if  Insufficient,  is  to  be  di»- 
missed,  yet  it  is  a  pleading  in  the  action  resorted  to  to  offset  plaintiff's  de- 
mand in  whole  or  in  part,  and  at  times  Is  of  such  a  nature  as  to  entitle  the 
defendant,  in  addition  to  securing  the  satisfaction  of  pUintifTs  claim  against 
him,  to  an  afhimative  judgment  in  his  favor.  All  the  pleadings,  from  the 
complaint  to  the  demurrer  and  the  reply,  are.  when  used  as  in  this  case,  but 
pleadings  in  a  single  action,  and  I  am  inclined  to  the  view  that  the  true  rule 
is  as  has  been  stated  in  Qlea$on  t.  Toumam,  9  Abb.  X.  C.  108,  that  the  do 
murrer  runs  through  all  the  preceding  pleadings,  and  judgment  is  to  be  given 
against  the  Brst  party  whose  pleading  is  defective  in  substance.  Applying 
this  rule,  therefore,  and  assuming  that  the  demurrer  to  the  reply  raisea  a 
question  as  to  the  sufficiency  of  all  the  preceding  pleadings,  It  remains  to  be 
determined  not  only  whether  the  reply  itself  is  sufficient  on  its  face,  but 
whetlier  the  counter-claim  Is  good,  and  as  to  whether  the  complaint  Itself  Is 
defective  in  substance.  The  demurrer  to  the  reply  I  do  not  regard  as  well 
taken,  for  the  reason  that  It  contains  a  sufficient  denial  of  the  averments  coii> 
stunting  the  counter-claim.  As  to  the  oonnter-clnlm  Itself,  it  is  defective. 
In  that  there  Is  no  demand  for  any  judgment  thereon  in  defendant's  favor  hs 
against  the  plaintlflF.  In  addition,  there  are  other  defects  which  it  is  needless 
to  point  ont  In  view  of  the  coneln8l<m  at  which  I  have  arrired.  that  the  com- 
plaint itself  is  insufficient. 

The  plaintiff  brings  the  action  as  assignee  of  a  right  of  action  which  arose 
upon  contract  in  &vor  of  his  assignor,  for  the  purchase  and  sate  of  certain 
bonds  and  stock.  Upon  a  breach  of  the  contract  sued  upon,  the  plaintiffs 
assignor,  or  plaintiff  himself,  as  assignee  of  the  cause  of  action,  could  have 
sued,  either  claiming  damages  for  the  breach  or  brought  an  action  in  effect 
for  the  specific  performance  thereof.  This  latter  Is  the  remedy  here  soaght. 
and  is  the  theory  upon  which  the  plaintifl'scomplaint  has  been  framed.  The 
defendant  agreed  to  pay  the  sum  of  •1.700  in  four  installments  of  9425  each, 
for  which  he  was  to  receive  from  plaintiff's  assignor,  the  Julian  Electric 
Traction  Company,  two  certain  first  mortage  bonds,  of  the  par  value  of 
$1,000  eadi,  and  20  sharea  of  stock.  One  of  the  bonds  and  half  of  the  stock 
were  to  be  ddivered  when  one-half  of  the  amount,  or  two  uf  the  installments, 
were  paid,  as  provided.  When  two  installments  were  paid,  one  of  the  bonds 
and  half  of  the  stock  were  delivered  to  defendants.  In  addition,  defendant 
paid  the  third  installment,  and  then  refused  to  pay  the  fourth,  and  It  is  to  r» 
oovcr  this  fourth  inataUment  that  this  action  is  brought.  It  seems  reasonab^ 
clear  that,  upon  the  payment  of  this  installment,  wmcb  would  fully  complete 
the  contract  on  defendant's  part,  the  latter  would  be  entitled  to  an  additional 
bond  and  stock,  as  in  the  agreement  provided.  Unless  upon  the  trial,  plain- 
tiff could  show  that  he  was  ready  and  willing  to  perform  the  contract,  and 
that  he  was  able  to  deliver  the  bond  and  stock,  I  do  not  see  how  he  wouU  be 
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able  to  force  the  dpfendant  to  speciBeallj  perform  hfs  part  of  the  contract  hy 
paying  the  last  installment.  To  obviate  this  objectiun,  however,  the  com- 
plaint alleges,  not  that  pl^tlff,  but  that  plaintiff's  assignor,  the  traction 
company,  is  ready  and  willing  to  transfer  to  the  defendant  the  other  10  shares, 
apon  payment  by  the  defendant  to  the  plaintiff,  to  whom  the  company  has 
assigned  its  claim  herein,  the  amount  which  is  still  due.  Thus  it  will  be  seen 
that  the  plaintiff,  who  is  neither  the  owner  nor  holder  of  the  bond  or  stuck 
which  defendant  contracted  to  purchase,  brings  a  suit  to  compel  the  defendant 
to  speciBcally  perform  liis  contract  by  paying  the  amount  still  due,  without 
being  In  a  position  himself  to  complete  the  contract,  upon  defendant's  so 
paying  such  amount.  It  would  Hppeur,  therefore,  that  but  part  of  the  cituse 
of  aclion  has  been  assigned,  and  that  the  traction  company  should  have  been 
Joined  as  a  party,  so  that,  upon  payment  by  the  defendant,  the  obligations 
which  would  then  rest  upon  the  company  could  be  fulfllled,  or,  in  addition  to 
assigning  to  plaintiff  the  right  to  demand  the  amount  due  from  d^eodant, 
they  should  have  as8i;^ned  as  a  part  of  the  cause  of  action  the  stock  neces- 
sary to  be  delivered  to  defendant  upon  payment  by  him.  For  ttie  reason, 
therefore,  that  I  regard  the  complaint  as  insufficient,  there  should  be  judg- 
ment upon  the  demurrer  in  defendant's  favor*  and  with  leave  tu  serre  an 
amended  complaint,  upon  payment  of  costs. 


{Swpreme  Court,  Oeneral  Term,  JtfA  i)0partm«nt.  Oetober  88, 1880.) 

L  Bale— VAiroiTT— Fbacd. 

Where  a  merchaat  owes  $250,000  more  than  he  is  able  to  pay.  and  writes  to  one 
from  whom  he  wiabes  to  buy  goodfl  that  he  Is  good  beyond  question,  Uie  referee  ii 
justified  in  fluding  tbat  he  bought  the  goods,  not  ezpecUotf  to  for  them,  though 
the  evideoce  shows  tbat  be  did  not  folJj  realise  his  condiuoo. 

t.  Caoss-EzAUixATion  ov  Witkbbs. 

In  replevin  for  goods  alleged  to  have  bera  procured  by  W.,  defendant's  aaslgBor, 
with  intent  not  to  pay  fOr  them,  it  ^ipeared  that  within  two  months  of  hlaasslfn- 
ment  W.,  who  was  then  insolvent)  wrote  pialntifls  tbat  no  one  bad  any  spaolal 
claim  upon  him ;  that  he  was  good  beyond  question.  Upon  direct  ezamiDation,  W. 
testtfiea  to  facts  designed  to  aoqult  him  of  any  Imputation  of  tnioA.  Held,  that  it 
was  proper  to  ask  him,  on  cross-examlnatloo.  whether,  when  he  wrote  the  letter, 
he  Intmoed  that  plaintiffs  should  understand  that  be  was  flnanolally  raapoaslldek 

Appeal  from  a  judgment  entued  upon  the  report  of  a  refoee. 

Action  by  John  Dobson  and  another  against  Ladna  B.  Warner.  There 
waa  judgment  for  plaintiffs,  and  defendant  appeals. 

Argued  before  Dwiobt,  F.  J.,  and  Maoohbkr  and  Oorlxit,  JJ. 

C.  R.  Looktoood,  for  a^ellant.  Jerome  JB,  FUher  and  Devoe  P,  Bodton, 
for  respondents. 

Maooubeb,  J.  This  action  Is  replevin  for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendant's  assignor,  one  De  Forest  Weld,  the  ground  of  the 
recovery  being  tbat  sucb  goods  were  procured  with  a  fraudulent  purpose  on 
the  part  of  the  purchaser  not  to  pay  for  the  same,  he  being,  to  his  own  knowl- 
edge, insolvent  at  the  time  of  such  purchase.  Wh«i  the  merchandise  was 
ordered,  which  waa  in  the  month  of  January,  1881.  Uie  purehaew  waa  en- 
gaged in  business  as  a  dry-goods  dealer  in  Jamestown.  K.  T.*  Bradford,  P»., 
and  Warren,  Pa.  The  general  assi^ment  f6r  the  benefit  id  creditora  made 
by  Weld  to  the  defendant  was  on  March  1, 1881.  At  that  time^  and  for  8ev> 
wal  months  prior  thereto,  he  was  hopelessly  Insolvent,  as  la  shown  by  the 
ichedoles  filed  in  pursnance  of  the  assignment,  and  his  own  admlesiona  under 
oath  at  the  trial.  Wbrther  he  waa  aware  that  be  was  In  auob  financial 
straits,  and  whether  he  did  not  intend  to  pay  for  the  goods  so  patchaaed, 
were  pare^  questions  of  faot  to  be  determined  by  the  referee.  The  r«Bult  ar^ 
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rived  at  bThlm  we  Qnd,  after  a  somewliat  protracted  examination  of  the  ease, 
ts  well  supported  by  the  evidence.  The  referee  has  found  that,  with  intent 
to  deceive  and  defraud  the  plaintiffs,  Weld  made  certain  representations 
touching  his  financial  condition,  knowing  them  to  be  false  at  the  time, 
whereby  the  plaintiffs  were  Induced  to  sell  and  deliver  goods  to  blm  in  the 
Bam  of  upwards  of  96,000,  and  that  the  purchaser  knew  himself  to  be  In- 
iolTent  at  the  time  of  the  purchase;  that  be  took  advantage  of  the  plainUffs* 
Ignorance  of  his  Qniinclal  condition,  and  designedly  concealed  his  insolveu^, 
and  purchased  these  goods  on  credit  with  tlie  preconceived  Intention  of  not 
piqring  for  them.  One  of  the  principal  Items  of  evidence  asalnst  Weld  is  his 
letter,  bearing  date  January  15,  1881,  addressed  to  the  plaintiffs,  and  signed 
by  bis  own  band,  which  is  as  follows:  "Referring  to  a  conversntlon,  my 
buyer,  Mr.  Haynes,  had,  a  few  days  since,  with  your  agent.  Colonel  Kelly,  in 
Xew  York,  I  would  say  no  man  or  house  has  any  special  claim  upon  me.  I 
an)  perfectly  independent  In  my  business, — buy  where  1  can  buy  lh«  cheitpest 
and  best.  I  treat  all  houses  alike,  without  fear  or  fsvor,  I  have,  under 
Providence,  succeeded  in  building  up  the  best  business  in  this  part  of  tin 
country.  I  do  a  large  business,  pay  promptly,  and  esteem  myself  good  be- 
yond any  question  for  all  my  contracts.  Anything  you  or  any  house  sells  me 
win  be  promptly  paid  when  due."  It  did  not  require  oral  evidence  to  show 
that  the  design  of  this  letter  was  to  convey  to  the  pUintiffs  the  fiict  that  Weld 
was  in  good  Bnanclal  condition,  and  able  to  pay  his  debts  as  they  matured; 
but,  nevertheless.  Weld  himself  acknowledged  In  his  testimony  that  such  was 
his  purpose  In  wrltinj;r  that  letter.  At  this  time.  Weld  owed  about  8250,000 
more  than  he  was  able  to  pay.  While  we  do  not  think  the  evidence  shows 
that  he  understood  his  precise  condition  In  respect  to  the  great  disparity  be- 
tween his  assets  and  iiabliitles,  yet  there  is  sufficient  evidence  to  warrnnt  the 
referee  in  finding  that  he  knew  that  he  was  Irretrievably  insolvent  when  he 
gave  the  order  for  the  goods  In  question.  His  HHbltitiu.  as  stated  in  the 
schedule,  were  •572,972.88.  His  assets  stated  therein  were  8358.074.92.  Tb« 
testimony  of  Weld,  taken  at  the  trial,  shows  that  the  actual  disparity  between 
the  assets  and  liabilities  was  something  over  8250,000.  A  perusal  of  the 
whole  case  confirms  us  in  the  correctness  of  the  referee's  conclusions  of  fact 
tbat  Weld  was,  to  his  own  knowledge,  hopelessly  insolvent  from  September 
1,  1880,  up  to  the  time  of  the  assignment,  and  that,  during  all  that  period, 
and  longer,  he  knew  he  was  not  doing  a  good  paying  business.  Upon  the 
mwits  at  the  case,  therefore,  the  referee  was  dearly  right. 

There  are  many  exceptions  to  the  reception  and  rejection  of  evidence  spreait 
out  in  the  brief  filed  by  the  appellant,  none  of  which,  however,  merit  men- 
tion on  this  appeal  save,  perhaps,  the  following:  '^Qttestlon.  Tou  write  no 
man  or  house  had  any  special  claim  or  lien.  What  did  you  understand  tbat 
term  to  mean,  'special  claim  or  lien?"*  This  whs  objected  to  by  the  plain- 
tiffs, and  sustained,  to  which  au  exception  was  taken.  This  language  re- 
quired no  interpretation,  except,  perchance,  the  expression  '*8pei-ial  claim," 
and  this  was  subsequently  explained  by  the  witness  as  referring  to  H.  B. 
Clafflln  &  Co.,  who  were  preferred  creditors  of  bis,  to  wbom  he  says  be  was 
not  obligated  or  bound  In  any  way  different  from  what  he  was  to  other  cred- 
itors of  whom  he  had  purchased  goods. 

The  other  exception  arises  from  the  following  pioeeedlngs  wlilte  Weld  was 
under  cross-examination  by  the  plalntifb'  counsel:  '^Question.  When  you 
wrote  that  letter,  did  you  Intend  they  shonid  understand  that  you  were  finan- 
cially responsible?"  Objected  to  by  the  defendant  on  the  ground  that  the 
letter  showed  for  Itself, — ^that  Dobson  would  get  his  inference  from  the  letter 
Itself.  Objection  was  overruled,  and  exception  given  to  the  defendant.  The 
answer  was,  **YeB,  sir."  The  propriety  of  this  question  is  in  no  respect  de- 
pendent upon  the  question  asked  the  witness  as  to  liis  understanding  of  the 
meaning  of  oertain  words  In  tba  letter.  JX  was  noossswy  to  tlbaxgi  bomt  to 
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Weld  Uw  Cut  ia  ft  fcAudulent  Intent,  one  of  the  nereaeary  iBgrodfenti  of 
wliioh  wu  actael  insolTency.  and  the  other  was  his  knovlei^  of  audi  in- 
solTeiH^,  and  tliat  the  plaintiffa  relied  and  acted  npon  hie  representaUou 
touching  bb  flnanolal  eonditlon.  A  pretense  had  bran  made  that  he  did  not 
Intend  to  represent  hlmaelf  as  solvent  at  the  time  he  wrote  thia  letter:  hence 
the  propriety  of  the  qnestion  put  to  htm  upon  erosa^zaminaUon.  He  had 
Bworn.  upon  hia  direct  examination,  to  facts  designed  to  acquit  him  of  any 
Imputation  of  fhiud.  This  question,  now  oompl^ned  of,  even  if  Incompe- 
tent aa  afflnnaUve  matter,  was  Intimate  and  proper  by  reason  of  the  couna 
of  the  direct  examination  of  the  witness. 

The  only  remaining  point  made  by  the  learned  eonnael  tor  the  i^pellant 
meriting  consideration  Is  that  the  Boding  No.  12,  made  by  the  referee,  to  the 
effect  thnt  the  value  of  ttie  carpets  belonging  to  Che  pInlntiA,  and  nndispoa«d 
of  at  the  time  of  the  assignment,  was  $2,329.36,  Is  not  supported  by  any  evi- 
dence. Inasmuch  aa  the  amount  of  the  order  given  to  the  plaintifb*  agent, 
Snedaker,  is  not  aeparated  from  the  whole  amount  of  the  carpeta  anbse- 
quently  delivered  to  Weld.  But  none  of  the  property  was  shipped  to  tbe  pur^ 
chaser  until  after  tbe  reception  of  tbe  letter  of  Janunry  15, 1881,  npon  which 
the  plalntiCTs  acted,  irrespective  of  any  order  received  by  their  agent.  More- 
over, there  la  contained  in  tlie  case  a  stipulation  made  by  the  tittorneye  of  rec- 
ord for  the  respective  parties  to  the  effect  that  the  schedule  annexed  to  ancb 
stipulation  contained  a  correct  statement  of  tlie  goods  and  carpets  r^evied 
by  tiie  sheriff  by  virtue  of  tbe  requisition  in  this  action,  (being  the  goals  and 
carpets  in  controveray  herein,)  giving  tbe  market  value  of  each  piece  per 
yard,  the  number  of  yards  therein  in  each  piece  at  the  time  they  were  replevied, 
and  that  such  stipulation  might  be  read  on  the  trial;  and  tbe  same  waa  ad- 
ually  put  In  evidence.  The  schedule  annexed  to  such  stipulation  la  a  state- 
ment giving  In  detail  the  marks,  number  of  yards  in  each  piece,  and  price  per 
yard,  and  value  per  piece  at  the  time  of  the  replevin,  the  whole  amounting  to 
•2,829.85,— precisely  the  sum  found  by  tbe  referee.  Tbe  judgment  appe^cd 
from  should  be  afllrmed.  All  concur. 

T^xXagb  op  Oobnctq  «t  al  v.  Bbotob,  Em,  of  Christ  Ghvroh  at  mL 

(Supreme  Court,  Omeral  Tmn,  Fifth  Department  October  8S,  1890.) 

Dud — CoKVKTAifci  oir  Conditioitb— Thubtb. 

Land  was  conveyed  to  a  yillage  as  sites  for  "the  ereoUon  of  public  buildings,  via.,  a 
ooanty  ooart-bonM,  *  *  *  ohnrobes,  •  «  *  and  f or  a  pubUe  park,  uid  bo 
other  purposes "  whatever.  At  the  date  of  the  deed  there  were  ohurohea  and  a 
achoof-house  on  thebloclc,  which  were  subaeq^ueutlyremoved.  Defendants'  (^urch 
never  had  occupied  any  iwrtioD  of  tbe  land.  In  1884,  by  an  act  of  the  l^islatnre, 
the  land  was  placed  in  the  exdnslTe  control  of  commitslonera,  to  be  aa«d  aa  a  parte 
and  the  oommiBaionera  were  empowered  to  remove  any  obstruction  thereon  except 
the  court-bouse.  Defendant*  obtained  the  consent  of  tbe  commiasionera  to  build  a 
ohuroh  on  the  land,  bnt  the  same  waa  revoked  within  four  AmfB.  Held,  in  an  actloa 
to  enjoin  the  erection  of  the  obnrtA,  that  the  deed  to  the  village  merely  nooeniaed 
tbe  vested  rights  of  tile  rellgkraa  bodies  wbiob  then  ooonpted  ttie  land,  aod  oU  not 
authoriie  tbe  ereotion  of  ohurebea  by  other  bodiea;  that  no  tmai  was  tharaby  em- 
ated  in  favor  of  defendants,  and  naoar  the  aot  of.  ISM  the  oonaent  obkainod  waa  a 
nnlllty. 

Appeal  from  special  term,  Steuben  county. 

An  action  by  tbe  village  of  Coming  to  enjoin  defendant  the  Bector,  Cburcb- 
Wanlens,  and  Vestrymen  of  Christ  Church  of  Corning  from  building  a  church 
upon  block  Ko.  66  of  the  lands  of  the  village,  known  as  a  public  park.  Then 
was  judgment  for  plaintiffs,  and  defendants  appeal. 

A^ued  before  Dwioht,  P.  J.,  and  Maoombbe  and  Cobi.btt,  JJ. 

Georg€  3*.  8petuer»  for  appellanta.   A.  S,  Kendall,  for  reapondenta. 

Maoombeb,  J.  On  the  10th  day  of  April,  1837,  prior  to  the  incorporation 
of  the  village  of  Corning,  the  territory  now  embraced  within  tbe  corporate 
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ttmlts  WIS,  hy  the  owners  thereof,  Ansel  Basoom,  Hiram  W.  Bostwlok.  and 
Bowen  Whitney,  plotted  and  laid  oat  Into  blocks,  and  snbdividad  into  village 
lota  with  defined  streets  and  alleTs.  Block  Ko.  66,  the  right  to  occupy  a  por- 
tion of  which  is  in  controversy  tn  this  action,  consisted  of  about  four  acres  of 
land  lying  npou  a  side  hill,  towards  the  south  side  of  the  village.  Sueh  lands 
were  generally  offered  in  nmrket  for  sale  and  for  occupancy  except  this  plot 
66.  together  with  wliHt  is  known  as  the  "BlckinsoD  House  Square." 
There  was  reserved  from  sales  to  settlers  this  block  lHo.  66,  and  the  same  was 
need  by  the  inhabitants  of  the  village  thereafter,  or  so  much  thereof  as  was 
not  otherwise  occupied,  as  a  public  square  or  park,  as  pleasure  grounds,  and 
as  a  place  for  public  gatherings.  Such  use  was  continued  for  many  years 
after  the  Incorporation  of  the  village  of  Coming,  which  was  on  the  12th  day 
of  January,  ltk8.  Churches  and  a  school<house,  all  structures  of  wood,  were 
erected  upon  portions  of  this  park  without  objection  being  made,  but  without 
written  authority;  but  the  defendant  the  Rector,  Wardens,  and  Vestrymen  of 
Christ  Church  did  not,  nor  did  any  of  its  predecessor?,  occupy  any  portion 
of  such  lands  for  church  purposes.  Before  the  beginning  of  this  action,  how- 
ever, ail  such  church  edifices,  tt^tber  with  the  school-house,  had  been  re- 
moved, leaving  this  plot  of  ground  without  any  buildings  thereon  except  the 
eounty  court-housft  On  the  15th  day  of  September,  1855,  the  original  pro- 
prietors, by  their  trustees,  Erastus  Corning  and  Joseph  Fellows,  conveyed  the 
fee  of  this  tract  to  the  village  of  Coming,  excepting  so  much  thereof  as  had 
been  conveyed  to  the  county  of  Steuben  as  a  site  for  a  oourt-Iiouse  and  jail, 
and  it  was  expressed  in  such  deed  that  this  block  "Is  to  be  used  by  the  inhab- 
itants of  said  village  of  Corning  as  sites  for  the  erection  of  the  following  pub- 
lic bnildings,  viz.,  a  county  oourt-house,  clerk's  office,  town  or  city  hall,  and 
con),  churches  or  places  for  public  worship,  for  academies  and  union  school- 
nouses,  and  for  a  public  park,  and  for  no  other  purposes,  and  for  no  otlier  use 
whatever;  the  last-described  piece  of  land  hereby  conveyed  to  be  used  and 
enjoyed  by  the  Inhabitants  of  said  village  as  a  public  park,  excepting,  never- 
tbele8B.and  always  reserving  to  the  grantors  or  their  representatives,  the  right 
at  any  time  to  lay  one  or  more  railroad  tracks,  with  switches  and  aU  necessary  ' 
siding  therefor,  through  the  said  granted  last-described  piece  of  land,  on  such 
course  and  direction  as  they  shall  elect;  to  use  for  that  purpose  and  no  other 
use  or  purpose  whatsoever,  together  with  all  and  singular  the  hereditaments 
and  appurtenances, "  etc.  It  admits  of  no  doubt  that,  by  this  conveyance,  the 
fee  of  the  lands  in  qnestion  was  conveyed  to  the  village  of  Coming,  subject 
only  to  such  rights  of  occupancy,  if  any.  as  bad  theretofore  become  vested. 
No  trust  ^as  impressed  upon  the  grant  requiring  the  grantee  to  give  to  per- 
sons subsequently  applying  therefor  any  right  of  occupancy.  Underthlsdeed 
BO  one  could  enter  upon  auoh  lands  without  the  permit  of  the  village.  What, 
ever  Interest  any  religious  corporation  might  ae^  to  work  ont  under  it  would 
be  through  a  supposA  trust  imposed  upon  the  grantee  for  Its  benefit.  But 
any  such  supposed  trust  is  not  recognized  by  the  statutes  of  this  state,  In  so 
far  as  it  is  claimed  that  the  same  was  designed  for  pious  uses,  (1  Rev.  St. 
p.  727.  §  45.)  and  the  same  is  not  cognizable  by  our  courts.  By  chapter  318 
of  the  Laws  of  1840,  §  2.  the  right  to  hold  real  and  personal  property  in  trust 
for  certain  purposes  is  conferred  upon  municipal  corporations;  but  those  pur- 
poses are  educational,  charitable,  and  secular  in  their  character,  and  do  not 
Include  such  as  may  be  termed  pious  or  religious.  The  right  had  been  con- 
ferred already  upon  the  county  of  Steuben  to  erect  and  maintain  a  court-house 
and  jail  upon  a  portion  of  this  block.  The  public  park  is  concededly  among 
the  objects  which  the  act  of  1840  permits  municipal  corporations  to  maintain, 
and  hence  the  deed  to  the  village  of  Coming  for  these  pnrpoees  was  valid  and 
capable  of  enforcement.  Harrison  v.  Harrison,  86  N.  Y.  543;  Manioc  v. 
Manictt  4S  K.  Y.  303;  WoodgaU  v.  Flett,  64  X.  Y.  566.  In  our  judgment, 
the  true  construction  of  Uw  deed  of  1855*  above  mmtionedi  in  so  far  as  it 
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appertains  to  the  clnim  made  bjr  thlg  rellgloiiB  body.  Is  that  It  merely  recog- 
the  vested  rights  of  the  religious  bodies  which  then  occupied  portions  of 
these  lands  for  religions  purposee.  There  is  nothing  in  the  deed  designed  to 
perpetuate  sneh  occupation,  nor  is  there  anrthing  in  It  designed  to  invite  far- 
ther oocnpatfoQ  of  that  cliaracter.  No  provisions  are  found  In  that  instro- 
ment  by  which  any  given  religious  society  might  put  itseif  in  position  to  de- 
mand of  the  village  authorities  the  riglit  to  enter  upon  ant)  possess  the  lands 
for  religious  uses.  In  the  absence  of  such  provisions,  and  with  no  means 
provided  for  carrying  any  snpposed  trust  of  this  .ctutracter  into  effect,  a  fur- 
ther discussion  of  the  matter  Is  unnecessary;  for  we  know  of  no  law  which 
permits  municipal  corporations  to  parcel  out  Its  possessions  for  pious  usea. 

Yet.  whatever  the  acquired  rigbte  of  the  religions  bodies  occupying  portions 
of  these  lands  may  have  been,  there  is  at  present  no  reason  remHlning  why 
either  they,  or  their  successors,  or  any  other  religious  bodies,  should  lay  clHim 
to  any  right  of  further  occupancy.  The  several  church  societies  occnpying 
portions  of  this  proparty  have  voluntarily,  and  doubtless  in  view  of  the  gen- 
eral purpose  for  which  this  plot  of  ground  was  laid  out.  abandoned  their  pus- 
session,  and  have  erected  places  of  worship  elsewhere.  In  the  year  1834  the 
legislature,  at  the  special  instance  and  request  of  the  village,  passed  an  act 
(chapter  99)  relating  to  this  public  park,  by  which  it  waA  enacl>^.  '.'..at  this 
block  should  be  under  the  exclusive  control  and  maniigeraent  of  u  board  of 
commissioners  to  consist  of  Bve  persons  named  in  the  act.  Such  commis- 
Bioners  and  their  successors  were  made  a  board  of. commissioners  to  be  known 
as  the  "Park  Commission  of  the  Village  of  Corning,"  and  such  commission 
Immediately  entered  upon  ttie  discharge  of  its  pubUc  duties.  Such  commis- 
sion was  given,  by  this  act,  full  power  to  govern,  manage,  and  direct  the 
park,  to  grade,  lay  out,  and  improve  and  regulate  the  same,  tt^ether  witb 
the  approaches  connecting  said  park  with  the  streets,  and  to  have  full  con- 
trol of  all  streets,  alleys,  and  passage-ways  through  the  same.  The  board  was 
further  empowered  to  remove  any  obstruction  that  might  exist  upon  the  park, 
other  than  the  removal  of  the  court>house.  It  was  also  given  the  control  and 
*  custody  of  funds  and  moneys  contributed  or  appropriated  for  the  improve- 
ment, grading,  and  management  of  the  park,  and  was  permitted  to  receive 
bequests,  gifto,  donations,  in  trust  for  the  improvement  and  ornamentation 
thereof,  and  to  adopt  and  pasa  such  rules  and  ordinances  as  were  thought  nec- 
essary for  the  proper  regulation  and  protection  and  government  of  the  park 
and  its  approaches.  Under  this  act  it  was  not  lawful  for  any  person  to  enter 
upon  this  park  for  the  purpose  of  erecting  any  building  for  religions  worship 
or  private  occupation.  The  defendant  the  Rector,  etc.,  of  Christ  Church,  it 
l8  true,  before  beginning  the  work  of  erei-ting  a  church,  obtained  the  consent 
of  the  trustees  of  the  village,  but  the  same,  under  this  act,  was  a  nutlitv.  But 
even  had  the  trustees  the  power  to  permit  such  occupation  and  use,  ine  con- 
■ent  so  given  was  but  a  mere  license,  and  hence  revocable  at  pleasure,  and 
the  same  was  In  fact  revoked  before  this  religious  body  had  expended  any 
appreciable  labor  or  money  in  pursuance  of  such  permission.  There  la  no 
room  for  the  doctrine  at  equitable  estoppel  to  he  applied  in  this  r^ard. 
Cronkhite  v.  CronkMU.  94  N.  Y.  S23;  Z>uryee  v.  Mayor,  etc.,  96  N.  Y.  477. 
The  judgment  appealed  from  should  be  ^Armed»  with  coats.  All  ooncar. 
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Q.  and  v.,  ezecQtors,  were  died  by  legatees  to  show  osose  why  the  legadet 
ahoold  not  be  paid.  The  former  filed  a  verified  statemeat  of  Us  acoonnto,  and  the 
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eODMlldsted  «nd  raferred,  uid  tb«  hearloes  ra^uUed  In  %  report  Burchargliig  G. 
with  a  coosiderable  sain.  Snbeeqnently,  the  reference  wm  vacated  and  the  entire 
pnMseediDffs  as  to  G.  diemissed.  Held  that,  at  it  did  not  appear  that  O.  was  respoD- 
•Ible  for  the  improper  order  ot  reference,  ii  was  error  to  charge  him  peraooaUj 
with  the  fees  of  the  refaree  and  the  wUnessea- 

Appeal  from  Burrogate's  court,  Ontario  county. 

An  Hppeal  frotu  that  {)art  of  an  orderdlBmisaing  a  proceeding  herein  which 
charged  Peter  Garlock,  oue  of  tfae  executors,  personally,  with  Uie  disbursP' 
ments  at  the  proceeding.  For  proceedings  to  construe  the  will,  see  5  K.  T. 
Supp.  737. 

Argued  before  Dwioht*  P.  J.,  and  Macohbeb  and  Goblett,  JJ. 
B.  K*  BumJiam,  for  ^>peltaot.   Frank  Rtcat  for  respondent. 

DwtGHT*  P.  J.  We  are  unable  to  Qnd  la  the  opinion  of  the  teamed  sur- 
rogate, which  accompanies  this  record,  any  verj  satisfactory  rfason  for  the 
disposition  made  by  him  of  ttie  queation  of  costs.  It  appears  from  tlu>  narra- 
tive of  the  proceediDg  contained  in  the  opinion  that,  in  the  year  1835,  the  two 
executors,  Peter  Garlock  and  Gilbert  M.  Yandervoort,  were  cited,  on  the  pe- 
tition of  two  of  the  legatees,  to  show  cause  why  the  legacies  of  the  petition- 
ers should  not  be  paid.  Garlock  answered  by  filing  a  verified  statement  of  bis 
receipts  and  disbursements  on  account  of  the  estate,  and  of  the  balance  in  his 
bands,  and  Yandervoort,  by  a  petition  for  a  judicial  settlement  of  his  account. 
On  that  petition,  eitalions  were  Issued  to  all  persons  interested  In  the  estate, 
and  an  order  was  made  for  a  consolidation  of  the  two  proceedings.  The  pres- 
ent surrogate  points  out  that  tills  order  was  Improperly  made  by  his  predeces- 
sor under  a  mistalien  view  of  the  provisions  of  section  272ij,  Ckide  Civil  Proc, 
and  that  the  original  proceeding,  on  the  petition  of  the  legatees,  should  liave 
been  dismissed  under  the  provisions  of  section  2718.  He  does  not  intimate 
that  the  executor  Garlock  was  in  any  way  chargeable  with  the  error,  which 
seems  to  have  been  chiefly  to  his  prejudice.  For  had  the  original  petition 
been  dismissed,  Garlock  would  have  been  relieved  of  all  responsibility  in  tlie 
proceeding,  which  would  have  continued,  as  to  the  executor  Yandervoort 
alone,  for  a  judicial  settlement  of  his  account.  As  it  was,  under  the  order  of 
eonsolidation,  tlie  surrogate  then  in  office  entertained  objections  to  Garlock's 
mccoont,  filed  by  two  of  the  legatees,  one  of  whom  was  the  executor  Yander- 
voort, and  objections  were  also  filed  to  the  account  of  Yandervoort  by  several 
of  the  persons  interested.  The  issues  thus  joined  In  the  two  proceedings  were 
■ent  to  a  refei-ee  for  hearing.  The  opinion  states,  and  counsel  In  their  briefs 
seem  to  agree,  that  this  was  done  by  separate  orders  of  reference,  though  but 
one  order  appears  in  the  record  before  us;  and  if  separate  orders  were  made, 
tt  would  seem  to  have  been  In  disregard  of  the  order  of  consolidation.  The 
order  cA  reference  contained  in  the  record,  like  the  report  of  the  referee,  and 
the  order  of  the  present  surrogate,  a  portion  of  which  tliis  appeal  is 
taken,  is  entitled  as  "In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts 
of  Garlock.  as  One  of  the  £xecutors, "  etc. ;  while,  as  the  surrogate  very  prop- 
erly holds,  there  was  no  proceeding  for  the  judicial  settlement  of  Garlock's 
account,  since  there  bad  been  no  petition  or  citation  for  such  a  settlement. 
Garlock's  account  having  been  fil^  merely  in  answer  to  the  petition  of  two 
legatees  tor  an  order  to  show  cause  why  their  l^acies  should  not  be  paid. 
The  hearings  liefore  the  referee  were  spread  over  a  period  of  two  years,  and 
resulted  In  a  report  which  surcharged  Garlock's  account  by  a  considerable 
sum,  and  entailed  an  expense  tor  referee's  fees  alone  of  9250.  This  expense 
was,  it  seems,  paid  by  the  contestant,  Glltwrt  M.  Yandervoort,  and  it  is  for  this 
disbursement,  Increased  by  a  small  sum  paid  by  him  for  witnesses*  fees,  tliat 
the  order  appealed  from  directs  that  he  be  reimbursed  by  tiie  executor  GarUu  k, 
personally.  The  matter  was  brought  before  the  present  surrtwate,  by  a  mo- 
tion in  behalf  of  Gilbert  iL  Yandervoort,  for  a  oonflrmation  of  the  report  of 
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the  referee.  That  motion  was  imposed  by  the  executor  Garlock,  and  a  coun- 
ter-motion was  made  In  his  behalf,  tox  a  dismissal  or  the  entire  proceeding  as 
to  him.  The  result  was  thatthe  motion  to  conQrm  the  report  was  denied,  the 
order  of  reference  was  vacatedi  and  the  ratire  proceeding*  as  to  the  executor 
GarloA,  was  dUmlssedi  and  at  the  same  time  Oarlock  was  charged,  personally, 
with  the  disbursements  of  the  proceeding,  indnding  those  above  mentioned 
of  the  oontestantTandarroort.  The  suirogate  declined  to  award  coate.  by 
way  of  connael  feeSi  to  either  party,  remarking.  In  his  opinion,  that  It  would 
be  unjust  to  diarge  such  costs,  *'as  well  as  the  dlsbursemoits,  upon  the  es- 
tate at  large,  considering  the  numbers  of  parties  Interested  in  thefnnds  who 
took  no  put  in  and  were  uninvited  to  the  contest;**  and  be  adds:  "Kor  doei 
It  seem  Just  to  Inflict  Oarlock,  personally,  with  all  expense,  since  mneh  of  It 
resulted  from  the  order  of  reference,  for  which  be  does  not  seem  to  have  bcm 
responsible.**  It  Is  difficult  to  see  why  tills  consideration  was  not  also  pfTect- 
Ive  to  relieve  Oarlock,  personally,  from  the  payment  of  the  fees  of  the  referee, 
and  of  the  contestant's  witnesses.  But  the  surrogate  says  OarlO(A  "submit- 
ted*' to  the  reference  "after  permitting,  without  resistance,  the  filing  of  ob- 
jections to  his  account,  which  occasioned  the  contest.**  But  If  Oarlock  was 
in  fault  for  submitting  to  tlie  filing  of  the  unautliorized  objections,  •whatoi 
Vandervoort,  who  flled  tliem?  Shall  the  party  who  submits  to  an  error  of 
procedure,  which  Is  sanctioned  by  the  court,  pay  costs  to  the  party  at  whose 
Instance  the  enor  Is  committed?  But  we  see  no  reason  to  holA  eititer  at  the 

garUes  In  tills  case  responsible  for  any  error  of  procedure.  They  no  donbt 
oth  proeeeded  In  good  faith,  as  thoy  wrae  advised.  Counsel  for  the  reqKmd- 
ent,  Vandervoort,  contends  for  Uie  affirmance  of  the  order  In  the  respet^^ 
pealed  from,  on  the  ground  d  facts  outside  of  the  proceeding  which  thej  seem 
to  regard  as  established  by  tiie  n>port  of  the  referee.  None  ot  these  tacts  are 
referred  to  in  the  opinion  of  the  surrogate,  and,  clearly,  none  ot  them  are  es- 
tablished for  any  of  the  purposes  of  this  appeal.  The  report  of  the  referee,  as 
we  have  seen,  is  wholly  set  aside,  and  the  entire  proceeding  in  which  it  was 
made  Is  dismissed.  We  think  the  portion  of  the  order  appealed  from  must 
stand  or  fall  upon  the  facts,  stated  by  the  surrogate  in  his  opinion,  which  le- 
hite  to  the  character  and  incidents  of  the  proceeding,  the  part  taken  by  either 
party  therein,  and  Its  result;  and  from  those  premises  we  must  regard  the 
oonclasion  reached  a  non  seguftur.  We  think  the  provision  of  the  order 
pealed  from  should  be  modified  so  as  to  make  the  disbursements  of  both  par- 
ties, viz.,  the  r^eree's  fees,  and  the  fees  of  witnesses,  payable  out  of  the  es- 
tate, and,  as  so  modified,  affirmed,  with  costs  of  this  appeal  to  the  appelant, 
OarlmA,  ^aWB  out  of  the  estate.  Ail  concur. 


(Supreme  Oowrt,  Spaeial  Term,  New  York  Cowntu-  Anirnst  t,  UMt) 
S.  CosTi— Sbctjeitt  fob— When  Rbquibvd— LACHSi. 

As  Bctton  wM  bnraghton  February  1, 1880,  and  was  twloe  IWMd  on  damvmra 
tnterpoMd  by  defendant.  Jnde;meDt  was  entered  on  Febmaty  SI,  UKN),  dlaniaaliv 
tbeoomplaint,  and  anqipeal  therefrom  was  afterwards  dlsmlssad.  On  July  1,  ISSC 
the  Judsittent  was  set  aside,  and  plaintiff  was  allowed  to  fllean  amended  oompIalBk 
Plafntiff  had  paid  In  all  abont  9115  costs.  EelA,  that  defendant  was  gotttrof  sadk 
laohea  as  woold  dsprira  Mm  of  bis  right  to  require  seoarlty  Car  eosta. 
I;  Bun— Aonoir  n  AznoinsTBATOB. 

Security  for  ooata  will  not  be  reauired  in  ao  meOoa  by  an  admiaistaaUir.  whof* 
the  action  is  proseooted  in  good  futh,  thoogh  the  eetate  la  Insolvent;  Code  CMi 
Proo.  K.  T.  i  8871,  daolarlng  that  the  ooort  Bay  In  Its  disaretloo  saqmre  aeearilff 
iasaohoasea. 

At  chambers.  Action  hy  Anne  Fi^an  as  administratrix,  etc,  against  W. 
B.  Strong,  to  recover  dami^es  for  the  death  of  piaintlfTs  Intestate,  (hereon.) 
The  death  wai  caused  hy  Intestate's  being  slrnac  by  a  beam  of  defendant's 
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carrlage4bed  wbUe  drlvlog  a  load  of  f  unlture  which  he  was  moving  for  d». 
fendant  under  the  staed.  Defendant  moves  that  plaintiff  be  required  to  give 
Mcnritj  for  costs.  For  minion  on  demurrer,  see  7  X.  T.  Supp.  919.  Code 
Civil  Proc.  K.  T.  g  8271,  la  as  follows:  "In  an  action  brought  by  or  against 
an  executor  or  adminlstratoTt  In  his  representative  capacltj.  or  the  trustee  of 
an  express  trnst,  or  a  person  expressly  authorized  by  statute  to  sue,  or  to  be 
sued,  or  by  mn  offidal  assignee,  the  assignee  of  a  receiver,  or  the  committee 
of  a  person  J ucUdally  declared  to  be  incompetent  to  manage  bis  affairs,  the 
court  may,  in  its  discretion,  require  the  plaintiff  to  give  security  for  costs.  ** 
Ifarburp  A  Ftn,  tor  defendant  and  moticm.  Janu$  A,  O' Gorman,  tot 
[^aintiff,  <q^K)sed. 

AmmswSt  J.  It  Is  not  matter  of  right  that  an  order  should  be  made  re- 
quiring tbe  plalnUff  to  give  security  fOr  costs.  The  application  is  addressed 
to  the  discretion  of  the  court.  Code  Civil  l*roo.  g  S37I.  It  has  also  been  held 
in  a  number  of  cases  that  an  adminiatratrlx  should  not  be  required  to  give 
seonrify  fOr  costs  If  tb»  acUon  Is  prosecuted  in  good  faith,  even  though  tbe 
the  estate  be  Instdvent.  WeuHnger  v.  FmnelU  13  CSvll  Froc.  B.  286;  Ryan 
T.  Potter,  4  Civil  Froo.  B.  80;  BetOy  t.  Railroad,  1  Qiy\\  Vnc.  B.  15; 
Darhy  v.  Condit,  I  Duer,  599;  STi^pherd  v.  Burt,  8  Dner,  645.  It  has  been 
repeatedly  decided  that  a  party  desiring  security  for  costs  must  move  at  the 
earUeat  importunity.  Buoktey  v.  Matu^faeturinff  Co.,  8  Civil  Froe.  B.  428; 
ZewU  v.  FarrOl,  46  N.  T.  Super.  Ct.  858;  Wea  v.  Frrnnd,  2  Law  BalL  48; 
WfOf  v.  Railroad  Co,,  2  N.  T.  Supp.  789;  Qiffiord  v.  RUing,  !&  K.  7. 
St.  Bep.  697;  Btdnoy  v.  Purdy,  47  N.  T.  676;  TeA  To$U  6  37.  T.  Snpp. 
777;  AheU  v.  Bradrur*  3  K.  T.  Supp.  20;  ffoodrtoft  v.  Pendleton,  8  Johns. 
Oh.  520.  The  defendant  In  this  oase  not  only  did  not  move  for  seeurii^  at 
tbe  earllttt  opportunity,  bat  has  bsen  guilty  in  sudi  great  ladies  that  it  would 
now  be  manifestly  onjust  to  compel  the  pbUnttlf  to  give  such  security.  Tbe 
action  has  been  pending  since  February  I,  1889.  Tb«e  have  been  two  trials 
at  special  term  on  Issues  of  law  raised  by  demurrers  interposed  by  the  de- 
fendant; and  the  d^oidant  has  examined  before  trial  and  taken  the  deposi- 
tion of  one  of  his  witnesses.  Judgment  was  also  ontered  on  February  21, 
1890,  dismissing  the  eranplaint,  and  an  appeal  from  sncb  judgment  has  been 
dismissed.  On  July  1,  It^*  the  Judpnent  was  set  aside,  and  plaintiff  allowed 
to  serve  a  further  amended  pleading  on  terms  which  have  been  complied 
with.  Kalntiff  has  paid  In  all  $115  costs.  Even  In  cases  where  the  right  to 
security  for  costs  Is  absolute  and  does  not  rest  in  the  discretion  of  the  court, 
it  will  be  lost  deli^  in  making  the  application.  It  bus  been  so  hold  where 
a  pariiy  applying  for  security  had  plcnded  or  obtained  an  extension  of  time 
which  stlpnlated  to  take  short  notice  of  trial,  or  delayed  to  move  until  the 
case  was  on  tho  calendar  and  proceeded  to  trial.  I  cannot  attempt  to  decide 
on  this  application  whether  the  plaintiff  has  a  good  cause  of  action.  Counsel 
for  the  defendant  claims  that  plaintiff  cannot  possibly  succeed,  because  the 
action  was  not  brought  within  12  months.  Counsel  for  tbe  pl^ntiff  contends 
that  tbe  provisions  of  tbe  New  Jers^  statutes  requiring  suit  to  be  brought 
within  twelve  months  has  noappllcation  where  the  action  is  prosecuted  in  the 
courts  of  this  state,  and  that  that  point  has  been  decided  favorably  to  the  con- 
tention <3i  the  plaintiff  in  Leonard  v.  Navigation  Co.,  84  K.  7.  48.  It  is  not 
necessary,  nor  would  it  be  proper  tor  me,  on  this  motion,  to  attempt  to  paas  on 
this  question  under  ttas  decisions.  The  application  is  too  late,  and  tbe  motion 
most  be  denied,  with  $10  costs  to  aUde  tbe  event  of  the  a^on. 
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(9)ipren%e  Court,  Special  Term,  New  York  County.  August  S,  1890.) 

PUAOJItO — NlW  MATTBB^RiaHT  TO  COMPBL  RbPLT. 

ArenneuU  of  an  answer  setting  out  a  former  adjudloation  between  the  parties 
In  anotliar  state  wbioh  is  clauued  to  ooastitute  res  adjudiaita  are  nut  withia 
Code  Civil  Proc.  N.  T.  S  616,  wtaiob  provides  Uiat  **  wbera  an  answer  contains  new 
matter  constituting  a  defense  by  way  of  avoidanoe,  the  ooort  mi^,  in  its  dlsors- 
tlon,  on  the  defendant's  applleatlon,  direct  the  plalntilE  to  reply  to  the  now  mat- 
ter." 

At  chambm.  Action  by  the  Colnmbas,  Hocking  Taller  So  Toledo  Rail- 
road Company  against  John  W.  Ellis,  Charles  Lauier,  Edwaid  Winslow, 
Dan!^  B.  Safford,  and  Edward  D.  Adams.  One  of  the  defendants  alleged  in 
his  answer  that  theretofore  plaintiff  sued  defendant  and  others  in  tbe  state  of 
Ohio  on  the  same  cause  of  action  as  that  Involved  in  the  present  action,  and 
that  the  complaint  in  the  Ohio  action  was  dismissed  on  the  merits,  which  was 
a  final  adjudication  of  the  matter  involved.  Said  defendant  now  moves  that 
plaintiff  be  compelled  to  reply  to  the  new  matter  set  up  in  the  answer.  This 
motion  was  made  on  the  ground  that  defendant  did  not  know  how  plaintiff 
would  meet  such  defense  at  the  trial.  Code  Civil  Proc.  N.  Y.  §  516,  referred 
to  in  the  opinion,  provides  that  "where  an  answer  contains  new  mutter  con* 
stltuting  a  defense  by  way  of  avoidance,  the  court  may,  in  its  discretion,  on 
tbe  defendant's  application,  direct  the  plaintiff  to  reply  to  the  new  matter." 

Charie»  F.  MoLeau  And  Cluu.  F,  MaoLtan,  for  plaintiff.  Bugh  OoU, 
fw  defendant. 

Andrews*  J.  I  am  of  the  opinion  that,  upon  the  merits,  the  defendant 
ElUsought  to  have  tbe  relief  which  he  seeks  to  obtain  through  this  motion, 
and,  aa  an  original  question,  I  should  have  been  of  tbe  opinion  that  it  would 
have  been  a  proper  exercise  of  the  discretion  given  to  tlie  court,  by  aectton 
516  of  the  Code  of  Civil  Procedure,  to  grant  the  application.  The  precise 
question  involved  in  this  motion  has,  however,  been  recently  considered  by 
the  general  term  of  this  department,  and  that  court  has  reached  a  contrary 
conclusion.  In  the  case  of  ScoJUld  v.  Dtmoreat.  7  N.  Y.  Supp.  832,  a  motion 
was  made  by  defendants  to  compel  the  plaintiff  to  reply  to  new  matter  in  tbe 
defendant's  answer,  which  motion  was  denied  by  tbe  special  term,  and  from 
the  order  denying  the  motion  an  appeal  was  taken  to  tbe  general  term,  which 
affirmed  said  order.  The  general  term  held  that  the  allegations  of  tbe  answer 
which  it  was  sought  to  compel  the  plaintiffs  to  reply  to  were  "new  matter  by 
way  of  avoidance,"  as  that  expression  Is  used  in  said  section  516  of  the  Code^ 
but  It  also  held  that  the  motion  waa  properly  denied  by  the  special  term. 
Barrett,  J.,  delivering  the  opinion  of  the  court,  said:  "It  is  not  every  case 
of  confession  and  avoidanoe  which  calls  for  the  exercise  of  the  discretionaiy 
power  conferred  by  the  section  in  question.  Here  the  JustiBcatlon  pleaded 
covers  the  entire  history  of  a  judicial  controversy,  which  is  a  lengthy  and  de- 
tailed statement,  partly  of  facts  and  partly  of  evidence  of  facts.  It  would  be 
oppressive  to  put  on  the  plaintiff  the  burden  of  going  minutely  over  this 
elaborate  recital,  and  of  admitting,  denying,  ignoring,  or  explaining  every 
component  part  ot  it.  It  Is,  besides,  quite  unnecessary.  A  great  deal  of  this 
«new  matter'  consists  of  statements  with  regard  to  the  defendant's  pro- 
ceedings  in  a  lawsuit,  the  contents  of  affidavits,  and  the  decisions  of  a  court, 
all  of  which  can,  without  inconvenience,  be  proved  by  the  production  of  the 
record.  Tbe  plaintiff  should  not  be  required  to  compare  tbe  papers  on  file 
with  the  averments  of  tbe  answer,  and  then  say  whether  such  averments  are 
accurate."  It  is  my  duty  to  follow  this  decision,  which  plainly  requires  a 
denial  of  the  defendant*!  motion.  Motion  denied,  with  $10  costs  to  abkle  the 
event. 
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Tak  Doren  v.  Lixbmah. 


(Common  PlfCM  ^  Nmo  Tork  City  and  County,  Qmeral  Turn.  Deoember  8, 1890.) 

BTinnm— Fuiminioin— Pabihmbship— Nonoa  or  DusoLurtoH. 

^Iwiii^lliig  of  B  notlee  of  dlssolnfcloik  of  pttrtnanhlp,  properlr  directed  and  post- 
PkU,  ralBH  ft  pressmption  tlMt  It  was  reenved  In  dno  oonne  of  mail  l^tho  person 
to  whom  tt  was  dlraoted. 

Appeal  from  nintti  diatriot  ooart. 

AcUon  by  Jonathan  E.  Van  Doxen  against  Fajbiuh  Llebman,  Loaia  H. 
Ferlman,  uul  LeTl  6.  Manson*  for  advertising  by  plalntlif  on  written  orden 
from  defendants  under  tbdr  co*partnership  name  of  "The  United  States 
2Tewspaper  Adrertlsing  Agen^. "  At  the  trial,  ft  was  conceded  that  the  de- 
fendants Ferlman  and  Manson  were  liable  Uierefor,  and  that  defendant 
Iiiebman  was  also  liable  with  tbem  for  a  part  of  the  advertising,  ordered  be- 
fore November  1*  1889;  but  he  dtoputed  his  liability  for  the  remaining  por- 
tion, ordered  after  that  date,  on  the  ground  of  a  dissolution  of  tlie  partnership 
on  that  di^  and  notioB  thereof  to  i^aintilt  The  evidence  of  notice  was  the 
testimony  of  a  witness  in  the  employ  of  d^endants  that,  on  November  2> 
1889,  he  mailed  in  the  postofflce  some  400  notices  of  the  dissolution,  indnd- 
iDg  one  addressed  to  plaintiff,  p08t-i>aid.  Plaintiff  and  all  his  employes 
testlBed  that  no  notice  at  dissolution  was  ever  received.  The  jury  found  a 
Terdict  for  plaintiif.  From  llie  judgment  for  plaintiff  entered  on  the  vet^ 
diet,  defendant  Liebman  appeals. 

Argued  before  Dalt*  C  J.,  and  Bisohoff  and  Pbtob,  JJ. 

I>avid  Laventritt,  for  appellant.  Alexander  A  AmH,  {Mark  AcA,  of  ooun- 
sel,)  for  respondent. 

Balt,  C.  J.,  {orally.)  yfhea  jthe  question  was  submitted  to  the  jury 
whether  notioe  of  dissolution  was  received  by  the  plaintiff,  the  defendant  was 
entitled  to  the  benelit  of  the  presumption  that  a  uutioe  properly  directed  and 
duly  mailed  and  post-paid  was  received  by  the  purty  to  whom  it  was  ad- 
dressed. Under  the  ruling  in  this  case  be  was  deprived  of  the  benefit  of  that 
presumption.  The  jury  were  not  permitted  to  deliberate  upon  the  case  with 
that  presumption  in  their  minds.  The  fact  that  a  notice  was  properly 
directed  and  duly  mailed  raises  the  presumption  thatit  was  received  in  course 
of  mall.  The  jury  might  believe,  notwithstanding  such  mailing,  that  the 
plaintiff  never  received  it.  and  give  ii  verdict  accordingly,  as  they  did  in  this 
case;  but  they  were  bound  to  take  into  consideration  the  mailing  of  the 
notice,  and  the  presumption  raised  thereby.  Of  that  the  defendant  wss  de* 
prived  in  this  case.  \Coun8el.  Does  your  honor  note  what  the  judge  says? 
That  it  was  for  them  to  determine  whether  notice  was  sent  through  the 
mails?]  That  dues  not  cure  the  error.  He  was  requested  tocharge  the  jury 
that  if  they  believed  the  notice  was  mailed  tlien  a  presumption  that  it  was 
delivered  arose  from  that  fact.  He  said  he  would  not  eharije  that;  yet  such 
is  the  law  as  stated  in  Aiutin  v.  HoUartd,  69  N.  X.  571.  Judgment  re> 
varsedf  and  a  new  trial  wdered*  costs  to  abide  the  event.  All  conoor. 


40Miimon  PlMS     Nmo  Fork  Ottv  Oftd  County,  Qmeral  Term.  Deoembar  1,  UMi) 

1.  bUDBQIUn  DUUOBB— FSHBOITAI.  IXJURIBS. 

In  an  action  for  peraonal  injuries,  it  speared  that  plaintiff  was,  at  th«  time  of 
the  accident,  ilO  years  of  age,  in  good  health,  and  depeaaent  upon  bor  own  labor  for 
a  UreUhood.  At  the  trial,  tores  years  afterwards,  there  was  proof  that,  In  conse- 
quenoe  of  the  injuries,  she  had,  during  tiie  whole  time  Interrening,  suffered  Inces- 
sant and  exoraoiating  pain;  that  she  had  lost  considerable  flesh,  ud  was  so  weak 
that  she  was  not  able  to  sit  up,  or  even  to  xise  in  bed  upon  the  elbow;  and  that  bar 
lajories  were  permanent,  and  it  was  reasonably  oertatn  Uiat  bar  ooadltion  would 
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not  Improre.   Her  expanses  o&  aoocnut  of  the  Injorles  amounted  to  about  t8,OO0, 
and  herlossof  eoniliigsto^iHiraelL  H«td,  that  a  verdict  for  12,000  shoold  be  ■« 
-   aside  as  tnadequBte. 

S.  BVIDEKCB — EXCLAMITIOIT  OF  PAtlT. 

Exclamations  of  pain  by  an  injured  person,  Immedtately  after  tiw  InJiDTi  art  ad- 
mlseible  in  evidence  in  an  action  for  damages  therefor. 
I.  Appeal— Wjonii  op  Objbctions. 

A  plalntUI,  by  entering  judgment  on  a  Tordlot  Id  bis  favor,  In  order  to  appeal 
therefrom,  la  not  estopped  from  objMtlng  to  ttaa  verdlet  for  laadetmat^  of  dam- 
ages. 

Appeal  from  triiil  tetm. 

Action  by  Isabelle  Smith  agdnat  Semon  IMttman  and  Bmry  BtnUDiAm 
tot  peEBonal  injuries  to  plaintiff  by  the  nwllgence  of  defendants.  The  jury 
fonnd  a  vexdiot  for  plaiatitt  for  •1,000.  Ftaintlff  moved  for  a  new  trial  for 
inadeqnavyuf  damages,  and  on  other  grounds.  Tbe  motion  was  denied,  and 
plaintiff  appeals  from  the  judgment  and  the  order  denying  her  motion  for  a 
new  trial. 

Argued  before  Dai.t.  G.  J.,  and  BisoHorr  and  Fktob,  JJ. 
/.  Arthur  Barratt  and  D.  M.  Porter,  for  appellant   Sutten  G.  Foac,  for 
retpondenfes. 

Pbyob.  J.  Toc  appeal  is  by  plaintiff  from  a  Judgment  on  a  verdict  In  her 
favor,  and  from  an  order  denying  a  motion  for  a  new  trial.  The  motion  was 
made  on  the  minutes,  and  "upon  the  ground  that  the  verdict  is  for  insuffi- 
cient damages,  and  because  the  verdict  is  contrary  to  the  law  and  to  the  evt* 
dence.**  I  am  of  opinion  that  the  verdict  under  review  involves  a  mlflcarriaire 
of  Justice  which  it  is  the  duty  of  the  court  to  correct.  The  action  la  for  an 
injury  to  the  person  of  the  plaintiff,  inflicted  by  the  negligence  of  the  deft;nd- 
ants.  The  verdict  in  plaintiff's  favor  is  conclusive  Ot  Itie  liability  of  the  de- 
fendants, and,  being  for  tl.OOO.  evinces  the  judgment  of  the  jury  that  the 
plaintiff  was  entitled  to  more  than  nominal  damages.  The  injury  occurred 
on  the  I6th  January,  1887,  and  was  caused  by  the  utlof  a  baleof  doth,  which 
hit  plaintiff  on  the  bead.  The  blow  struck  her  sens^ees,  and  she  continued 
unconscious  for  some  time.  She  recovered,  however.  sufflcieuUy  to  walk, 
with  the  support  of  a  friend;  and  within  an  hoar  or  two  she  retamtid  to  bar 
home.  That  night  she  sent  for  a  doctor.  He  was  a  physiciui  In  aeUve  prac- 
tice, and  of  nearly  40  ymrs' professional  expsrienees.  He  bad  known  the 
(Wntiff  from  hw  infancy.  He  testided  not  as  an  expert  upon  a  suppositi- 
tious state  (tf  faett  bat  as  an  actual  observer  of  real  facts  within  the  oogid- 
zanoe  of  his  own  senses.  Bespondlng  to  the  call,  the  doctor  fonnd  the  jdaia- 
tifl  "pallid,  excited,  supporting  her  bead  with  har  hand."  ''She  waa  In  a 
state  of  marked  prostration,  and  complained  constantly.  She  complained  of 
pain  in  her  head,  more  especially  the  back  {Art  and  top  of  her  head;  and  that 
has  been  a  frequent  symptom,  with  pain  in  front  of  the  head,  almoat  a  een- 
stant  symptom  from  that  time  [15tb  Januaiy,  1887.]  to  the  present,  nsth 
June,  1890.]  On  the  11th  February,  1867, 1  examined  her  tmy  earefully, 
and  saw  at  that  length  of  time  the  symptoms  as  I  have  deserlbw  Unm.  I 
found  her  at  that  time  [lltli  February]  pallid,  and  already  somewhat  wasted. 
She  was  unable  to  rise  from  her  recumbent  poslUon,  and  1^  great  effort  she 
could  raise  her  head  about  one  inch  from  the  pillow.  She  lies  in  «  dozing 
state  a  considerable  part  al  Uie  time,  and  her  eyes  are  partly -open, — Uie  eye- 
lids are  parUy  open.  When  she  was  aroused  she  complained,  not  only  of  pain 
in  her  head,  but  also  in  her  chest,  (which  I  regarded  as  nearalglo  paia.)  and 
in  the  abdomen;  pidn  in  her  bowels;  and  at  times  she  had  pain  in  her  fe<^. 
She  has  occasional  sighing  respirution.  This  a  physician  unduatanda  to  be 
a  very  important  symptom,  as  indicating  an  affection  of  thetarain^  Hwmiitd 
was  wandering.  When  1  asked  her  how  mucli  one  from  five  left,  she  said 
two»  and  that  two  and  flvc  mode  one  hun.lieJ  and  flfteen.  Her  mind  la  wan- 
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dering.  She  addresses  people  in  tbe  room  that  were  not  there.  These  symp- 
toms contiaued  for  some  days."  On  15th  February  she  exhibited  "euntlnaed 
wasting  and  emaciatton,  and  loss  of  power  in  her  musolee;  Inability  to  use 
tbe  muscles  as  in  a  state  of  health.  February  14th  she  couldn't  rise  up  on  her 
elbow  from  a  reclining  position.  Still  had  persistent  headache  from  back 
part  of  the  head  to  the  forehead.  Complained  also  of  pain  in  tbe  spine  and 
left  leg.  The  nervM  from  the  hinder  part  of  the  brain  extending  down  hers 
produced  this  neuralgic  pain  in  her  Itmbs;  and  1  wonid  say,  as  a  symptom  I 
noticed  then,  which  seemed  to  me  quite  important,  and  tbat  is  thai  tbe  pulse  was 
only  Qfty-four. — subnormal  pulse, — tlie  ordinary  pulse  being  seventy-six  to 
seventy-eight.  Her  pulse  was  fifty-four,  showing  some  pressure  upon  the 
brain,  the  pneumf^^tric  nerve.**  On  the  4th,  19th,  25tb,  and  28th  of  March, 
her  symptoms  were  "a  sensation  as  if  the  skin  were  drawn  tightly  over  th» 
head;  constant  pain  in  the  forehead  and  baolt  of  tbe  bead,  although  ice-bags 
were  constantly  applied.  Tbe  pain  extends  along  the  spine  and  legs.  She  has 
pain  in  the  epigastrium,  and  nausea.  Her  appetite  bad  greatly  failed,  and  she 
could  only  take  a  small  amount  of  food  in  a  liquid  state.  Her  catamenia,  or 
monthly  period,  bad  ceased.  It  shows  a  greatly  impali^ed  health  when  that 
function  ceases.  She  trembles  violently  when  1  ask  her  to  extend  her  leg. 
She  is  reclining,  with  the  leg  trembling  like  that  with  weakness.  She  has 
been  constantly  In  the  reclining  position  as  you  see  her,  [at  the  trial,]  except 
as  she  is  supported  in  an  upright  position;  and,  if  at  any  time  she  has  at- 
tempted to  walk,  she  found  it  necessary  to  be  supported. "  On  the  I8th  Aprils 
1890,  three  years  after  the  hurt,  plaintiff  was  again  examined  by  the  witness, 
and  he  found  that  "she  had  still  this  headache,  frontal  and  occipital,  dally. 
She  cannot  read  even  a  coarse,  ordinary  print  without  an  Increase  ot  the 
headache.  If  she  attempts  to  amuse  herself  in  that  way,  she  is  obliged  to  de- 
sist. Noise  and  exoltemenb  have  the  same  effect.  She  loet  considerable  flesh 
since  the  Injury,  probably  thirty  or  forty  pounds.  Cannot  walk.  Cunnot  sit 
erect.  Cannot  rise  In  bed,  even  upon  the  elbow.  Cannot  raise  tbe  weight  of 
eight  pounds, — I  tested  her  two  or  three  times.  Her  appetite  is  moderate. 
Takes  two  or  three  meals  a  day.  The  bowels  are  habitually  constipated. " 
The  physician  farther  testified  that  plaintlCF's  injury  is  permanent;  "tbat  it 
is  reasonably  certain  that  time  will  not  Improve  her."  2So  expert  was  pro- 
duced to  challenge  the  prognosis  of  the  witness,  and  to  give  a  more  iMpeful 
augury  of  the  event,  although  plaintiCF  was  attended  by  a  number  of  tbe  lead- 
ing physicians  of  the  city.  As  to  her  suffering,  plaintiff  testified  that  she 
Buffered  "  very  mach tbat  she  "suffered  excruciating  pain  for  a  long  time;'* 
that  she  "suffered  all  over;"  that  she  "is  not  now  able  to  sit  up."  At  tb» 
time  of  her  hurt,  plaintiff  was  20  years  old,  and  was  "abealthy  young  woman," 
—a  (act  apparent  from  the  photograph  in  evidence.  Finally,  the  fact  la  un- 
oontradicted  tbat  plaintiff's  expenses,  on  account  ot  her  injury,  amount  to- 
about  98,000,  and  her  loss  of  earnings  to  $4  a  week  for  three  years.  Such,  to 
•ommary,  was  the  evidence,  and  tbe  uncontradicted  evidenoe  too,  of  plaio- 
tifl^B  damage 'ram  defendants*  wrong;  and  yet  tbe  Jury  allowed  berbuttl.OOO. 

It  appears  that  plaintiff  was  dependent  upcm  her  own  labw  for  a  llveliboodr 
and  nt  tlie  ability  to  earn  tbat  livdibood  defendants  have  totally  and  perma- 
nently deprived  her.  Fcv  three  years  her  sufferings  have  been  incessant  and 
exeroeiating;  and  tbe  "reasonable  certainty"  is  that  ibey  will  disbnss  her 
through  life.  In  tbe  vain  qaest  for  some  cure  or  aUeviatlon  ctf  bei  agonies, 
she  bis  alisady  expended  three  Umes  tbe  amoont  ia  moa^  whiob  the  jury 
awarded  her  in  compensation  for  all  the  oonsequences  of  her  injury.  In  the 
bloom  of  early  maidenhood  she  Is  prostrated  by  a  blow  which  Bbatters  her 
body  and  mind;  which  bereaves  her  of  all  the  joy  and  pride  of  lite;  which 
denies  her  tbe  felldtles  of  the  marriage  relation ;  which  dooms  ber,  till  death 
shall  happily  release  her.  to  a  bed  of  helpless  anguish, — and  for  this  the  jury 
thought  91,000  an  adequate  Indemnity.  In  uiy  judgment  the  verdict  is  shock- 
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ing  to  nason  and  to  the  seiiM  ci  jostles;  and  la  nnacoountaUe  exo^  on  an 
hypotbeaia  whlcb  the  law  reownlKes  aa  a  suffident  ground  to  set  it  aside.  In 
JfelJonald  v.  Walter,  40  X.  Y.  551,  554,  the  rule  la  thoa  propounded  hj  the 
court  of  appeals:  "A  Terdlct  for  agroasly  inadequate  amount  stands  upon  no 
higher  ground  in  legal  principle^  nor  In  the  rules  of  law  or  jnatice,  than  a 
Tudlct  for  an  exceeslve  or  extrart^nt  amount.  It  1m  donbtless  true  that  in- 
stancea  <tf  the  former  occur  lesa  frequently,  because  It  ia  less  frequently  poft* 
sfble  to  make  it  clearly  appear  that  the  jury  bava  groesly  erred.  But,  wbeo 
the  case  does  plainly  show  such  a  result.  jusUce  as  plainly  forbids  ^t  tbs 

glainUff  should  be  denied  what  Is  bis  due  as  that  tiie  defendant  slionld  paj  what 
e  ought  not  to  be  charged."  Again,  in  PlaU  t.  City  qf  Cohon,  b  Abb.  K. 
G.  89%  an  action  for  personal  injury,  the  supreme  court  hold  that  a  verdict 
may  be  aet  aside  for  inadequate  damages,  and  on  pages  S96,  897,  the  learned 
Judge  says:  "I  cannot  Hvoid  the  oonvictlon  that  great  injustice  lus  been  done 
the  plaintiff  by  the  verdict.  *  «  *  i  cannot  eonsclentioualy  permit  this 
T«rdli-t  to  stand.  It  la  no  compensation  wbateTor  for  therseiions  Injuries  Uie 
phiintiff  has  sustained."  IUohaTd§  t.  San^/^nd,  2  E.  D.  Smith,  349;  Coaitu 
V.  Railroad  Co,,  12  Barb.  ^2.  I  am  of  opinion,  furthermore,  that  plaintiff 
is  entitled  to  a  new  trial  forerrorof  the  court  in  the  exclusion  ot  evidence. 

FlaintifTs  counsel  propounded  this  question  to  a  witneas:  **What  exclama- 
tion of  pain,  If  any,  did  she  make?**  This  waa  on  the  return  ai  plaii^ff  to 
her  home  immediately  after  the  Injury.  Upon  objection  by  defendanta*  coun- 
sel, the  offered  testimony  was  exdoded;  to  which  ruling  plaintiff's  counsel 
duly  excepted.  Again,  the  question*  "Has  she  made  any  exclamatlona  of 
pain?"  was  excluded;  to  which,  also,  plaintiff's  counsel  exocftod.  Tbe  au- 
thority cited  by  defendanta  to  support  the  ruling  Is  distinctly  and  ded^vely 
against  it.  Boelu  t.  SaUroad  Co.,  105  N.  Y.  294,  298,  11  E.  B^.  680: 
HagmMhtr  v.  Railroad  Co,,  99  K.  Y.  136,  1 17.  £.  Bep.  536.  A  story  by  a 
plaintiff  on  tbe  witness-stand  of  the  pain  he  has  suffered  may  be  su8pe<^ed  as 
a  prepared  statement  by  an  interested  party  to  snslain  his  case;  but  of  a  dif- 
ferent character,  and  (n  a  far  greater  probative  force,  are  tbe  involuntary 
cries  of  nature  wrung  from  the  sufferer  by  the  poignancy  of  present  anguish. 
The  offered  evidence  bore  directly  on  tbe  question  of  damages;  and  the  ooart 
cannot  say  that  its  exclusion  did  not  diminish  the  amount  of  the  verdict.  In 
disposing  of  the  case,  it  is  not  an  imniatei'ial  consideration  that,  should  a  new 
trial  be  denied,  plaintiff  will  be  remediless, — tbe  court  of  appeals  having  no 
jurisdiction  to  review  the  decision  of  tbe  question  by  this  court, — while,  on 
the  other  hand.  If  a  new  trial  be  granted,  defendants  will  have  atiil  another 
chance  before  the  jury. 

The  question  suggested  by  tbe  ingenious  counsel  for  defendanta,  that  plain- 
tiff is  estopped,  by  iidoption  of  the  verdict,  from  challenging  its  validity, 
might  be  worthy  of  consideration  if  the  facts  he  recites  were  befwe  us.  But, 
upon  the  record,  it  only  appears  that  plaintiff's  oounsei  entered  judgment,  a 
atep  necessary  to  perfect  an  appeal  from  it;  that  he  did  appeal  fxom  It;  aiid 
tbtft  be  prompfly  impugned  tbe  verdict  for  Inadequacy  ot  dauuges  and  re- 
pugnancy to  the  law  and  tbe  evidence. 

It  is  unnecessary  to  discuss  the  pnqtositions  that  a  paity  may  appeal  from  aa 
unsatisfactory  judgment  In  his  own  favor,  and  may  concurrently  atta^  tbe 
judgment  for  error  of  law  by  the  court,  and  the  verdict  ft>r  error  of  fact  by 
the  Jury.  The  judgment  should  he  reversed,  and  a  new  trial  awarded,  oo^ 
to  abide  the  event.  JIo5Unc  t.  RaUroad  Oo„  7  Bosw.  1.  AJl  ooncot. 
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FOOFLB  «V  fd.  FlBBlIKC'S  l3m.  Go.  «.  JDBTIOn  or  THB  OlTT  OOVBT 

OF  New  Yobk. 

(Common  Pleat  of  New  Forft  City  and  Coumiv,  SpeokU  Term.  Beptemlwr  90,  IBK.) 

Wbits— Sektioi  oh  FoBBieM  OoRPOBATios— CiTT  Oomr  o»  Vmw  Yoax. 

Code  Civil  Proc.  N.  Y.  S  815,  «uM.  1,  gives  the  <dty  ooart  of  New  York  iarlsdlo- 
tion  of  actions  agBinst  foreign  corporations.  Laws  N.  Y.  1884,  p.  490,  |  1,  pro- 
vides that  the  sammoDB  la  an  action  against  a  foreign  Insnrance  oompauy  shall 
be  served  <m  the  mperlntendeiit  of  insuranoe.  Held,  that  the  snmrnona  In  an  ao- 
tton  against  a  foreign  insnranoe  company,  brought  in  the  dty  court  of  New  York, 
may  be  served  on  the  snjperintendent  of  insnrance  at  his  ofDoe  In  the  dty  of  Albany, 
thongfa  no  express  provision  Is  made  for  the  SMrvlee  without  the  dty  m  New  Yon 
of  a  summons  IssuM  from  the  dty  oourL 

UorriB  Schrler  and  othen  sued  the  Firemen's  Insurance  Company  of  Bal- 
timore, a  foreign  ooipomtion,  in  the  city  court  of  New  York.  The  summons 
was  served  on  the  superintendent  at  his  ofSce  In  Albany.  Defendant  moved 
to  set  aside  the  service,  which  motion  was  denied  by  McAdah,  G.  J.,  on  Sep- 
tember  24,  1890.  Defendant  now  asks  for  a  writ  of  prohibition  to  the  ]ns- 
ticea  of  the  city  court.  Code  Civil  Proc.  N.  Y.  §  315,  subd.  1,  orovides  that 
the  city  court  of  New  York  shall  have  Jurisdiction  of  "an  action  against  a 
natural  person  or  a  foreign  or  domestic  corporation,  where  the  complaint  de- 
mands Judgment  for  a  sum  of  money  onlp,  or  to  recover  one  or  more  chattels 
with  or  without  damages  for  the  taking  or  detentlcm  thereto. ** 

J).  LnentriUt  for  plaintlCb.   Benno  Loewy^  for  defendant. 

Dalt,  J,  Ordinarily,  a  summons  in  an  action  in  the  city  court  of  New 
York  cannot  be  served  witbont  the  city  of  New  York,  but  an  exception  was 
evidently  intended  by  the  legislature  in  the  case-of  actions  against  foreign  in- 
surance corporations;  for  the  dty  court  is  given  jurisdiction  of  such  actions, 
and  the  leg^ature  has  provided  that  process  against  such  corporations  rnvj 
be  served  upon  the  superintendent  of  insurance.  Laws  1884,  p.  420,  §  1. 
This  officer  has  his  office  in  Albany,  and  there  the  process  must  be  served 
upon  him.  We  must  conclude,  therefore,  the  legislature  intended  city  court 
process  to  be  served  upon  him  there,  or  else  that  the  jurisdiction  of  the  city 
court  over  actions  against  such  company  should  be  taken  away.  The  former 
is  the  more  reasonable  view,  as  it  will  be  liome  out  by  reading  the  statute  of 
1884  and  the  Code  together,  as  if  enacted  at  the  same  time,  and  this  will  show 
an  exception  to  the  general  provisions  of  the  Code  In  the  cases  provided  for 
in  the  statute.  The  city  oourt,  therefore,  properly  decided  to  entertain  the 
action.  Application  denied. 


In  re  Knoop's  Estatb. 

(5urroffat«*«  Court,  Nevo  York  Countv.  June  17, 1S90.) 

drr  CouBT  or  Naw  Yobk— Jubisdictiok— Aotiok  aoaikst  Exboutobs. 

Code  CavU  Proe.  N.  Y.  1 816,  whtob  limits  the  Jurisdiction  of  the  d|y  court  ot 
New  York,  provided  (subalvWonB)  that  "the  court  has  not  Jurisdiction  of  an  ao- 
Uon  commenced  ag^nst  an  executor  or  adminiatratoc,  in  his  representative  oapao- 
1^. "  Laws  N.  Y.  1889,  0.  441,  amending  said  section  816,  omits  subdivision  8L 
Hef  that  the  dty  court  of  New  York  has  Jurisdiotloo  of  actions  ag^st  exeoa- 
tors  and  adnilnlBtrators.' 

Application  for  leave  to  Issue  executions  on  judgments  rendered  by  the  city 
court  of  New  York  against  the  executor  of  Anna  Knoop,  deceased.  Code 
Civil  Proc.  N.  Y.  §  316,  is  as  follows:  "The  jurisdiction  conferred  by  the 
last  section  is  subject  to  thefoUowing  limitations  and  regulations:  (1)  In  an 
action  wherein  the  complaint  demands  judgment  for  a  sum  of  money  only, 
the  lom,  for  whlofa  judgment  is  rendered  in  favor  of  the  plafntlft,  cannot  ex- 

>  Bee  note  at  end  of  case. 
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tjeed  two  tboasand  dollars,  exclusive  of  interest,  and  costs  as  taxed,  except 
wliwfl  It  U  broaght  upon  a  bond  or  undertaking  given  f n  an  action  or  fe- 
cial proceeding  In  the  same  court,  or  before  a  justice  thereof;  or  to  recorer 
damages  for  a  breach  of  promise  of  marriage ;  or  where  It  is  a  marine  caose, 
88  that  expression  is  defined  in  the  next  section.  Where  the  action  is  brought 
upon  a  bond  or  other  contract,  the  judgment  must  be  for  the  aam  actually 
due,  without  regard  to  the  penalty  therein  contained;  and,  where  the  oionej 
is  payable  in  Installments,  snccessive  action  may  be  brought  for  tbe  instalf- 
ments,  as  they  become  due.  (2)  In  an  action  to  recover  one  or  more  chattels, 
a  judgment  cannot  be  rendered  in  favor  of  tbe  plainliCt.  for  a  chattel,  or  chat- 
tels, the  aggregate  value  of  which  exceeds  two  thousand  dollars.  (3)  Tbe 
court  has  not  Jurisdiction  of  an  action  commenced  against  an  executor  or  ad- 
ministrator In  his  representative  capacity;  bat  this  subdivision  does  not  pre- 
vent the  court  from  continuing  an  action  against  an  executor  or  administra- 
tor, or  from  substituting  an  executor  or  adminlstnitor  In  place  of  m  defend- 
ant, in  an  action  in  a  case  where  it  is  prescribed  in  this  act  that  a  omtinu* 
ance  or  substitution  may  be  made."  Laws  N.  Y.  1889,  a  441,  amends aeetloa 
S16  by  omitting  subdlvlsfon  8  therefrom. 
P«ter  Cooft,  for  tbe  motkm.  Fredertefc  S,  Bnut,  cppauA. 

Bansoh,  8.  Section  816  of  the  Code  of  Civil  Procedure,  as  it  stood  previ- 
ously to  the  enactment  of  chapter  441  of  the  Laws  of  1^9,  prescribed  that 
its  third  subdivision  shou  Id  operate  as  a  limitation  and  restriction  npon  tbe 
first  subdivision  of  section  315,  and  thus  plainly  recognized  that  said  first  sab- 
division  would  have  conferred,  by  ita  terms,  jurisdiction  upon  the  .marine 
(now  city)  court,  to  entertain  an  action  against  an  executor  or  admiuistn- 
tor  in  the  absence  of  snob  Unritatlon  or  restriction.  The  limitation  has  been 
removed  by  the  chapter  mentioned,  and-I  have  no  doubt  that,  since,  tbe  city 
court,  which  has  succeeded  to  the  jurisdiction  of  the  marine  court,  bad  oom- 
plete  power  to  render  the  Judgments  which  have  been  attained.  Applicatioa 
granted. 

NOTB. 

Cmr  OorsT  ov  Ifiw  Tobk— JxntissicnoK  ik  Onnaii.  The  city  court  of  New  Trafe 
Is  a  ooart  of  special  and  limited  JariMUction,  and  Its  authort^  over  tbe  subjeot-mauer 
ttost  be  made  to  appear.  Ford  v.  Baboock,  I  De&lo,  158;  Frees  t.  Ford,  OK.  Y.  lib; 
Bank  t.  Judson.  8  K  Y.  260;  I'eople  v.  Bradoer,  IS  N.  E.  Reu.  87. 

JuBisDioiioHAi.  AMotmr— Jxn>OMBNT  roB  MOHBT  OsLT.  Laws  K.  T.  isre,  a  47V,  { 1, 
jpode  Cllvil  Proo.  i  816,  subd.  1,)  prorldes  tlwt  la  an  aoUon  In  the  city  ooart  tH  sum 
xork,  wherein  tbe  oompltint  demands  Jodgment  for  a  sum  of  monqv  oo^,  the  nnn  for 
whlcQ  the  judgment  is  rendered  in  favor  of  plaintiff  oannot  exceed  13,000,  exclasira  of 
Interest  ana  costa  as  taxed.  Held,  that  the  amount  for  which  judgment  is  rendend, 
and  not  the  amount  demanded  in  the  complaint,  determines  the  Jndsdiotlon  of  the  citj 
^ourt.  In  re  Barbour,  63  How.  Pr.  where  a  judgment  by  defiuilt  la  entered  for 
more  than  13,000,  it  is  a  mere  inregnlarllgr.  Whim  mtij  be  eorraotad  atnendment 
Koof  V.  Meyer,  8  ClvU  Froo.  Si.  fiOi 

 Tbubtb.   Where  a  Judfrnent  sought  for  a  oertain  sum  of  money  neoessaiily  in- 

Tolves  a  flndlog  that  a  trust  la  invalid,  tbe  complaint  does  not  demand  **  judgnoMit  for 
A  sum  of  money  only,  **  within  Code  Civil  Proa  B.  Y.  f  810,  subd.  1.  Hunt  t.  0«net,  U 
Daly,  995. 

CjoMBOLmiTnto  AonOKs.  Where  several  actions,  each  for  less  than  t9,O0Q,  ura  Mnd- 
ing  between  the  same  parties  In  the  oit^  court,  they  may  be  consolidated,  (Coda  (^vil 
Froc  N.  Y.  1 817,)  and  Judgment  entered  for  the  ararecrate  amount,  diougn  it  ouuuufli 
«2,000.   Bnsh  v.  Abrahams,  2  N.  Y.  Supp.  891. 

MABiKS  Cadsbs.  An  aotion  for  wages  as  master  of  a  oanal-l)oat  Is  not  a^maiiiM 
cause, "  which  is  defined  in  Code  Civil  Proc  H.  Y.  S  817,  presoribin^r  the  Jurisdiction  ol 
the  city  oonrt,  as  *'an  aotion  In  favor  of  a  person  belonging  to  a  vessel  in  the  .-nerofaaat 
•ervlce  against  the  owner,  master,  or  commander  thereof,  for  the  reasobxble  value  at 
services,  or  for  the  breach  of  a  contract  to  pay  for  services  rendered  or  to  tie  rendered 
on  board  of  the  vessel  during  a  voyage  wholly  or  partly  performed,  or  Intended  to  be 
performed,  by  it. "  Warn  v.  Transit  Co. ,  8  N.  Y.  Supp.  dao. 

F0W8R8  AS  A  CouBT  or  Bboobd.  The  city  court  of  New  York,  bdng  aKpreaalr  de- 
clared a  court  of  record  by  Laws  N.  Y.  ltlT2,  c  629,  may  order  the  sheriff  to  provide 
suitable  rooms,  fumitare,  etc.,  for  tbe  court,  where  the  board  of  superrisors  neglect 
to  do  so;  Code  ClvU  Proc  N.  Y.  |  81,  giving  ooorts  of  record  aatbc^tj  to  make  wnA 
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order.  The  autborltj  to  make  this  order,  however,  U  restad  not  to  the  JnatloM  of  the 
tK>art,  bat  In  the  court  as  snob.   People  t.  City  Court,  1  N.  T.  Sapp.  890. 

Non-Rbhi  tiHst  or  Nbw  YotucOnr— ATUOHvaitT.  Where  it  appears  that  defendant 
OWD8  a  »tore  in  New  York  city,  which  ia  matiaged  hy  her  husba^ia  nnder  a  power  of 
attorney,  that  abe  leldom  visits  the  store,  and  uiere  la  no  evidence  that  she  takes  an 
active  part  in  the  bnsineaa,  she  la  within  Code  CivU  Proa  N.  T.  %  81W.  snbd.  &  wUA 
pnvldea  for  w  attMhaient  In  the  olty  oonrt  9t  New  York  where  defen^Bt«  **  being  a 
resident  of  the  state.  Is  not  a  resident-  of  the  ci^  of  New  York,  and  has  not  an  effiee 
'Within  that  dtj  where  be  r^ularly  transacta  hnsueas  in  person.  **  Bowman  v.  Ferine, 

7  S.  Y.  Sapp^  IM.  The  city  court  oaanot  nmnt  an  attaofament  against  a  domeatio  oor- 
poration  on  the  ground  that  it  has  disposed  of  ita  property  with  intent  to  dehnnd  cred- 
itors, its  jnrisdiotion  to  issue  attachments  against  the  property  of  a  corporation  b^ug 
limited  to  cases  where  "defendant  Is  a  foreign  corporation  or  a  domestic  corporation^ 
vltoeerrlnoipal  place  of  business  Is  not  within  the  dtyof  New  York. "  Section  MO, 
providuig  that  an  attaohment  may  be  granted  where  it  is  shown  by  affidavit,  "  If  de- 
fendant is  a  natural  person  or  a  domestic  oorporation,  that  he  or  It  has  removed,  or  Is 
ao^^ut  to  remove,  property  from  the  state  witn  intent  to  defraud  his  or  Its  creditors,  ** 
a^^iles  only  to  superior  oonrts  of  record  Mershon  r.  Publishing  Co.,  4  Civil  Froc.  R. 

AoTioits  TO  TsT  TiTLB  TO  Laad.  Laws  K.  Y.  1818,  o.  479,  S  1,  removing  the  restrio- 
tlon  (Code  Proo.  N.  Y.  |S  68,  54,  06)  that  the  dty  oourt  of  New  York  sbuli  not  have  Ju- 
risdiotion  of  actions  to  try  title  to  land,  except  in  actions  for  trespass  on  lands,  author- 
lied  the  city  oourt  to  try  an  action  to  recover  a  deposit  made  on  a  contract  to  purdkase 
land,  wUoh  the  vendee  resolnded,  beuiue  tlie  vaodmr's  title  wm  defei^vBL  MoCteea 
•w.  Jaoobs,  IS  Abb.  N.  a  im. 

EquiTT.  The  dty  court  has  no  Jurisdiction  of  actions  in  equity.  UcMahon  v.  Rauhr, 

8  Daly,  116;  Blewitt  v.  OUn,  14  Daly,  861.  It  cannot  entertain  an  action  to  reform  a. 
eontracL  lomch  v.  Dowllng,  1  City  Ct  R.  168.  Where  an  aselgnment  of  a  llfe-insup- 
■nce  poUoy  oy  the  assured  to  his  creditor,  tbeua^  jirlmafacie  absdute,  was  treated  by 
all  parties  aa  intended  for  security  merely,  and  the  creditor  himself  did  not  daUn  the 
entire  amount  of  Insurance,  but  on  the  death  of  the  assured  surrendered  the  policy  aod 
assignment,  with  the  notes  which  it  was  intended  to  secure,  on  payment  of  his  claim 
by  the  insurer,  It  Is  not  essential  that  a  eourt  oS  equity  should  decide  that  the  assign- 
neat  was  intended  as  security  merely,  and  an  action  to  enforce  payment  of  the  balance 
of  the  policy  to  the  representatives  of  the  assured  may  he  brought  lu  the  dty  courts 
Cushman  v.  Bode^,  v  N.  Y.  Snpp.  S7S.  Equitable  defenses,  however^sy  be  luter- 
j^Mlh^tbaottyooini^  OodadvilI>roa,N.Y.|8B19;nibd.4;  M««kv.KltBeu.aOAUk 

lNT»tn.uinBr-£i»nTT  Fowmuk  The  d^  court,  having  jurisdiction  tn  natters  of 
interpleader,  fCode  CivU  Proc.  {  830^)  has  oU  the  equity  powers  necessaiy  to  complete 
Its  determinauon  in  such  matters,  smith  v.  Bank,  2  a.  Y.  Snpp.  017. 

Maitdjuiiis.  Laws  N.  Y.  1886,  o,  496,  oonf erring  upon  "any  «ewt  of  reeoK**  ponrcr 
to  issue  writs  of  mandamux  to  the  board  of  excise  In  certain  cases,  does  not  apply  to 
the  dty  oourt  of  New  York,  it  being  an  inferior  court  of  reoord.  People  v.  Boun  of 
Bxdse,  8  S.  Y.  8l  Rep.  a5a 

FoBiCLOSURB  OF  Meobanic's  Libn— Fiu.itduz.skt  CoKvBTAJTcn.  Since  the  dty 
conrt  has  Jurisdiction  of  an  actien  to  foredose  a  mechanics  Uen,  (Code  ClvU  Proa  N. 
T.  I  816,  snbd.  3,)  it  has  power,  as  Incident  to  that  Jurisdiction,  to  dedere  fnadnlMt  a 
transfer  intended  to  defeat  that  lien.  Murray  v.  Oerety,  ante,  206. 

UMi]l0OBF«mi.TBD  AssocuTiOK.  An  US  incorporated  assodaUon  may  be  sued  under 
Code  Civil  Proa  TSY.%  1919,  in  the  name  of  its  preaident,  eto.,  In  the  coty  oonrt  of  New 
York.   Winter  v.  Hamm,  6  Civil  Proa  R.  194. 

AoTioxB  AOAiNBT  THB  CiTT.  The  dty  oourt  has  no  Jurisdiction  of  actions  against 
the  dty  of  New  YoA,  nor  oan  It  aoquue  Jurisdiction  oy  oousent  of  the  dty  omoers, 
or  by  UMlr  failure  to  ott]ect  CaUahauT.  ilajor,fl0N.  Y.  OfiO. 

Onjionoira  Wum>— Appbabihci.  Where  the  dty  court  of  Mew  Yorfe  has  Juris- 
diction of  the  subject-matter  of  an  action  brought  therdn,  a  defendant,  by  apjMariog 
and  answering  to  the  merits,  waives  any  objeoUon  to  jurisdiction  over  theperson;  and 
it  U  immaterial  whether  defendant  is  a  natural  person  or  a  corporation.  Oarpenter  v. 
BaUroad  Co.,  11  Abb.  Pr.  (N.  S.)  416.  See,  also,  Goldman  v.  Monds,  1  City  Ct  R.  97. 
But  the  objection  is  not  waived  by  appearing  to  move  to  set  aside  an  attachment.  Tif- 
fany V.  LoM,  46  K.  Y.  810.  Before  Um  repeal  of  Code  CivU  Proc.  N.  Y.  1 81^  subd.  8. 
which  declared  that  the  dty  oourt  hsd  no  Jurisdiction  of  actions  agalnat  exeontors  aaa 
administratora.  It  was  held  that  a  judgment  against  an  ezeoutor  In  an  action  brought 
in  the  dty  oourt  waa  void,  though  the  ezeonior  mppeKtoi  and  made  defense.  In  ra 
Radde's  Eatate,  9  N.  T.  Snpp.  SB. 
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Bab  v.  HiBsoHBKor. 
(OMv  court  nf  Nmo  Tcrk,  QtPMrol  T«nn.  OotolMr  8, 189a) 

RuxrBmm  Aenn'-CoMK-iiflioia. 

An  oral  lerMineot  Ik  tween  a  real-€>tBte  brtdnr,  the  nndor.  ud  the  TMDiles,  diafe 
the  latter  efiall  the  brokerage,  glTes  the  broker  a  cause  of  aotioo  against  tb« 
Teodee  which  u  not  taken  awajr  oy  the  sabsequent  oanoellatlon,  vitboat  the 
broker's  consent,  of  the  written  oontraot  of  sale  oontidnlng  a  sttpulatton  to  th« 
same  effect- 
Appeal  from  trial  term. 

Action  by  Charles  Bab  Of^inst  Morltz  J.  Hlrschbeln  for  brokerage.  There 
was  a  verdict  for  plaintiff,  and  from  a  jadgment  thereon  defendant  ap- 
peals. 

Argued  before  MgAdah.  C  J.»  and  Van  Wtck,  J.,  ooncnr. 
/.  H.  EuUt  for  appellant.   M.  Rapp,  fbr  respondent. 

Pbs  CtTRiAjf.  The  property  was  sold  for  $28,500  on  condition  that  the  de- 
fendant, the  purchaser,  paid  the  brokerage.  This  understaiidinK  prevented 
the  broker  from  suing  the  vendor,  (all  parties  having  aasented  to  the  arrange- 
ment,) and  the  broker  must  either  recover  from  the  defendant  or  get  nothing. 
The  broket^ge  was  earned  when  the  minda  of  the  vendor  and  the  vendee  met 
'  on  the  terms  of  sale,  which  were  reduced  to  writing,  and  subscribed  hj 
the  contracting  parties.  The  written  contract  contains  a  provisiun  that  the 
defendant  (the  vendee)  is  to  pay  the  the  commission.  This  may  be  regarded 
as  corroborative  evidence  that  the  plaintiff's  theory  is  correct.  The  question 
whether  a  stranger  to  a  sealed  instrument  can  sue  upon  It  does  not  arise,  for 
Independently  of  this  provision  the  oral  understanding  between  the  broker, 
the  vendor*  and  vendee,  that  the  latter  should  pay,  gave  the  plalntifC  a  good 
oause  of  action,  which  the  subsequent  cancellation  of  the  written  contact, 
without  the  consent  of  the  broker,  did  not  take  away.  The  case  was  fairly 
Bubmltted  to  the  jury,  who  found  for  the  plaintiff,  and  we  find  no  reason  for 
dlatorbing  their  verdict.  It  follows  that  the  judgment  appealed  from  must 
be  afBrm^  with  coats. 


Amxbioah  Shoaubtio  Tiliho  Co.,  Limited,  «.  Bkoh. 

(City  Court  of  Nwo  York,  Qmmil  Term.  Deoember  1, 1880.) 

i.  Pliasiko— Elbctior. 

Where,  la  an  action  for  work  done  on  defendant's  house,  plalntlfl  aUegeS  both 
the  price  agreed  on  and  the  reasonable  value,  he  should  not  be  otmip^led  toelaot; 
there  was  nothing  Inconsistent  In  the  two  olaims. 
S.  Bvnnm— Bblbvaitot. 

bi  an  action  for  work  done  on  defendants  house,  testimony  that  Jefendantfi  ar- 
ohlteot  was  his  affent  in  respect  of  other  work  done  on  the  honse  ia  oonpetent  to 
show  ucr-^i^cy  of  the  architect  ia  respeot  of  the  work  done  by  pi^w^**- 
8.  Apfeu^Ksvibw — Hjlrmlbbb  Ebbob. 

Exclusion  of  qaesUoas  to  a  witness  la  not  gnmnd  fOr  reversal  where  ttisiy  ware 
rabseqnently  put  and  answered  withont  obJeotiML 

Appeal  from  trial  term. 

Action  by  the  American  Encaustic  Tiling  Company,  Limited,  asialnat  Lo- 
renz  Reicli,  for  work  done  by  plaintiff  upon  a  house  owned  by  uefendant. 
The  jury  found  a  verdict  for  plaintiff.  From  the  judgment  for  plaintiff  en- 
tered on  the  verdict,  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  EmtLiOH  and  Fitzsimohs*  JJ. 

A&ram  KHngt  for  appellant.   C,  A.  Ftammer,  for  respoadmt. 

Fkr  Cubiam.  The  case  was  fairly  submitted  to  the  jury  on  evidence  which 
fnlly  justifles  the  result  arrived  at  by  them.  The  exceptions  alone  require 
oonsidttittion  here. 
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1.  The  plainttff  alleged  and  proved  both  the  price  agreed  upon  and  the 
reasonable  value.  It  bad  the  right  to  set  out  and  prove  two  or  more  sepa- 
rate and  distinct  reasons  for  obtaining  the  relief  it  asks,  and  an  election  will 
not  be  compelled;  any  exception  b^ing  on  tbat  subject  is  of  no  avail. 
Velie  V.  Insurance  Co.,  3  Civil  Proc.  li.  202;  Schuyler  v.  Peck,  8  N.  T.  Supp. 
849.  There  is  nothing  iuconsistent  In  the  two  claims  that  the  defendant 
agreed  to  pay  a  certain  price,  and  that  the  worl£  is  worth  the  same  price;  and 
in  an  action  for  the  price  It  is  competent  to  prove  the  value.  Ooetz  v.  Van 
Au,  12  Civil  Proc.  R.  104,  and  note.   And  see  Fata  t.  Veatvali,  *  41 N.  Y.  152. 

2.  We  find  no  error  in  admitting  the  testimony  of  Curtis,  tending  to  prove 
tbat  Schellinger  was  the  defendant's  agent  in  respect  to  tlie  work  done  on  the 
same  house  on  which  the  plaintiff's  labor  was  performed.  Sciiellinger  was 
the  defendant's  architect.  Tlie  cases  cited  by  the  defendant  holding  evidence 
to  be  incompetent  which  tended  to  show  that  on  prior  occaBions,  and  in  other 
transactions,  the  party  acted  as  agent,  hardly  apply  to  the  case  at  Imr,  in 
which  the  party  acted  as  architect  on  the  very  woric  upon  which  the  plaintiff 
was  engaged. 

8.  The  exceptions  to  the  refusal  of  the  court  to  allow  defendant's  counsel 
to  Interrogate  Schellinger  as  to  what  became  of  certain  old  material  is  with- 
out merit.  No  statement  was  made  by  counsel  to  indicate  the  relevaoi^  of 
the  testimony,  It  was  not  within  the  Issues  raised  by  the  pleadings,  and  the 
questions  were  apparently  immaterial.  In  addition  to  this,  the  questions 
were  subsequently  put  and  allowed  to  l>e  answered  without  objection.  Upon 
the  entlru  record,  we  find  tbat  no  error  was  committed  to  the  nrejudloe  of 
the  defendant,  and  bbtd  Uiat  the  judgment  appeatod  from  muat  be  afflrmed. 
with  coati. 


L  Bamnr  oh  Aftbaij— Qubbtiok  or  Pact. 

In  an  action  by  an  employe  against  bis  employers  for  Injuries  from  the  breakfaig 
of  a  rope  with  which  be  was  working,  which  tfaey  bed  famished  for  the  poipoM, 
and  wblcb  be  alleged  was  unsafe  and  known  by  them  to  be  so,  the  testimony  ae  to 
the  quality  and  condition  of  the  roi>e  was  conflictlnff.  Held,  tbat  this  was  a  qnea- 
tlon  of  fact,  and  the  verdict  of  the  jury  for  plaintiff  waa  oonolosive  thereon.  Fol- 
lowing Mikkelten  v.  Tranaportation  Co.,  9  N.  Y.  Sapp.  741. 

t.  Master  and  Bbrvakt— AaBmcmoN  of  Risk— Ihstbcctiqhb. 

Defendants  requested  InstmotlonB  to  the  jury,  In  substanoe,  that  knowledge  by 
them  of  the  unfitness  of  the  rope,  and  ignoranoe  thereof  by  plalntUt,  were  of  the 
essence  of  the  aotlon;  that  if  plaintiff  Imew  the  rope  was  worn,  and  neglected  to 
procure  a  new  one  from  defendants,  and  oontlnuea  to  work  with  It,  be  oouUl  not 
recover;  and  tbat  it  was  his  duty,  as  soon  as  he  dlaoovered  that  the  rope  was  worn, 
to  Inform  defendants.  Held,  that  a  refusal  to  give  Uw  lastrootloiiB  ae^d  was  not 
error. 

Appeal  from  trial  term. 

Action  by  Frank  McGourty  against  John  Curran  andBobertT.JflUs  forper^ 
Bonal  injuries  to  plainlifC  while  in  the  employ  of  defendants,  helping  to  anload 
broken  stone  from  a  scow.  The  rope  with  which  be  was  hauling  the  stone, 
raised  from  the  scow  by  a  derrick  to  railroad  cars,  broke,  cansing  him  to  Ml 
from  a  car  backward  on  a  heap  of  stone,  whereby  he  was  injured.  The  rope 
was  furnished  by  defendants  for  the  purpose,  and  was  alleged  by  plaintiff  to 
have  been  unsafe  and  unfit  for  use  when  given  to  him.  The  evidence  as  to 
its  quality  and  condition  was  conflicting.  At  the  close  of  the  charge  to  the 
jury,  defendants  presented  requests  for  instructions,  as  follows:  "To  render 
the  defendants  liable,  it  must  appear  that  they  knew,  or,  from  the  nature  of 
the  case,  ought  to  have  known,  of  the  unfimeas  of  the  tag-rope  furnished  to 
the  plaintifT,  and  that  the  plaintiff  did  not  know,  or  could  not  reasonably 
be  held  to  have  known,  of  the  defect.  Knowledge  on  Uie  ptirt  of  the  em- 
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Slojer,  and  ignorance  on  the  part  of  the  emplc^e,  are  of  the  essence  of  the  ao- 
on."*  "If  uie  plaintiff  knew  that  the  rope  was  worn,  and  neglected  to  pro- 
cure a  new  one  from  the  defendants*  store-house,  and  continued  to  work  wtUi 
the  old  one,  he  cannot  recover  in  this  action."  "It  was  the  plaintiff's  dxity, 
as  soon  aa  be  discovered  that  the  rope  was  worn,  tu  Inform  the  defendants  or 
ttielr  foreman,  and  he  had  no  right  to  continue  to  work  with  the  rope  In  this 
condition  and  expose  himself  to  danger  because  of  It."  Each  of  these  the 
couit  refused  to  charge,  further  than  already  charged,  and  to  these  refusals 
exceptions  were  taken,  which  are  the  exceptions  mentioned  in  the  opinion. 
The  jury  found  a  verdict  for  plaintifiT,  and  a  motion  by  defendants  for  a  new 
trial  was  denied.  From  the  judgment,  and  Uie  order  denying  their  motion 
for  a  new  trial,  defendants  appeal. 
Argued  before  Clement,  C.  J.,  and  Osborne,  J. 

CharUB  C.  Nodal,  {Thomaa  3.  Moore,  of  coansel,)  for  appellants.  Patriek 
Keadif,  for  respondents 

Per  Gttbiah.  We  have  carefnlly  examined  the  record  In  this  case,  and 
conclude  that  the  questions  involved  were  purely  of  fact.  As  to  the  quality 
and  condition  of  the  rope,  the  testimony  was  conflicting,  and  the  verdict  of 
the  jury  was  conclusive  that  the  defendants  failed  to  perform  the  duty  which 
the  law  placed  upon  them,  and  that  the  plainlfft  was  Injured  through  the 
neglect  of  the  defendants,  and  without  carelessness  on  bis  part.  This  case  is 
simitar  to  that  of  MikkeUen  v.  Transportation  Co,,  9  N.  T.  Supp.  741.  and 
our  opinion  in  that  case  is  in  point.  Judgment  and  order  denying  new  tdal 
•fBrmed.  wtth  oMts. 


Mere  v.  Qitt  of  Bbooeltit. 
(CilV  Court  of  BraoMvn,  General  Terra.  October  99, 1890.) 

1.  UOinoiPAI.  OOKPOUTIOXB— AOTIO.fS— NOTIOB  Aim  FBE8BIITM»tT  OT  CUUB. 

LawsN.T.  1886,  o.  072,  wbt  ch  prorides  that  *  no  sotlon  wahiBt  tiie  maifor,  aldwnieii, 
and  oommonalty  of  aay  c!t7  in  this  state  having  60,000  loubitanti,  or  over,  for  dam- 
ages for  personal  injuries  "  sustained  by  the  aegiigence  of  snota  mayor,  aldermen,  and 
oommonalty,  shall  be  maintained,  unless  notice  of  the  intention  to  oommenoaaotdi 
action,  and  of  tiie  time  and  place  at  which  the  injuries  were  received,  shall  be  fUed 
with  the  counsel  to  t^e  corporation,  or  other  proper  law  offloer  thereof,  within  six 
months  after  suoh  cause  of  action  aooruea,  applies  to  such  aotions  aninst  the  dty 
of  Brooklyn,  although  the  words  "mayor,  aldermen,  and  oommonaltiy  "  form  no  part 
of  the  corporate  Utle  of  that  dty,  hut  <nuy  of  the  title  of  the  oity  at  New  Totk. 

&  SjlMB— LiMITATIOK  Of  AOTIONB. 

The  legislature  had  power  to  reguire  such  •  oondttlon,  and  also  to  prorrlda  tor 
the  limitation  of  one  year  for  suoh  aotiona,  that  tbns  being  reaaonable. 

t.  BUEE. 

The  provision  of  the  act  of  1886,  requiring  suoh  notioe^  was  not  repealed  by  ia- 
pUeation  as  to  the  dty  of  Brooklyn  by  the  tubseaoant  revised  obartw  of  that  elty, 
aa  the  charter  did  not  repeal  general  laws  of  the  state;  nor  was  it  repealafl  17 
Ijaws  N.  Y.  1890,  o.  81,  requlriog  demand  on  the  ewanpi^i  offloer  of  a  ottj  oafora  as- 
Uon  agalnat  it,  aa  the  two  acu  oo  not  oonfliot.  . 

Appeal  from  special  term. 

Action  by  Max  Meiz  against  the  dty  of  Brooklyn  for  Injuries  to  the  penon 
sf  plaintiff,  alleged  to  have  been  caused  by  the  defective  and  dangerous  con- 
dition of  a  public  street  in  that  dty.  Defendant  demurred  to  the  comi^lDt, 
and  tlis  demurrer  was  sustained,  and  judgment  for  defendant  rendered 
thereon.  From  the  judgment,  {dalntffl  appeals.  Laws  N.  T.  1886,  e.  572. 
provides  that  "no  action  against  the  mayor,  aldermen,  and  common^tyot 
any  city  In  this  state  having  60,000  Inhabitants,  or  over,  for  damages  for  per^ 
■onnl  injuries  alleged  to  have  been  sustained  by  reason  of  the  negl^enee  <rf 
such  mayor,  aldermen,  and  commonalty,  or  of  any  department,  boanl.  offlcer, 
agent,  or  employe  of  said  corporation,  shall  be  maintained*  unless  the  same 
shall  he  commenced  within  one  year  after  the  cause  of  action  therefor  shall 
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luiTe  accrnedt  nor  nnless  aotloe  of  the  Intentloa  to  commence  sacb  action*  and 
oi  tbe  time  and  place  at  which  the  Injuries  were  received,  shall  have  been  filed 
with  the  counsel  to  tiie  corporation,  or  other  proper  law  officer  thete(^  within 
•Lx  months  after  sach  caose  of  action  shall  have  accrued.** 

Argued  before  Ci^hekt,  0.  J.,  and  Van  Wtck,  J. 

I>aU»if  (ft  Bellt  for  appellant.   Almet  P.  Jenkg,  for  respondent. 

Clekent,  C.  J.  It  is  claimed  hj  the  counael  for  the  appellant  that  chapter 
£72  of  the  Iaws  of  1886  does  not  apply  to  actions  for  peraonal  injuries  againafe 
the  city  of  Brooklyn  because  such  statute  reads,  **no  action  against  the  mayori 
aldermen,  and  commonalty  of  any  city  in  this  state  shall  be  maintained, "  etc., 
and  for  the  reason  that  the  words  "mayor,  aldermen,  and  commonalty"  do 
not  appear  In  the  corporate  title  of  this  city,  which  is  simply  "Tbe  City  oi 
Brooklyn."  The  statute  Is  cwelessly  drawn,  and  the  point  raised  Is  not  free 
from  doubt,  and  should  be  determined  1^  the  court  of  appt:als.  We  are  in- 
clined to  bold  that  it  does  apply  to  actions  against  this  city.  Tbe  act  Is  enti- 
tled, "An  aict  in  relation  to  (^ain  actions  against  municipal  corporations,** 
and  we  think  that  tlie  words  in  question  are  used  as  descriptive  of  all  manioi- 
pal  corporations  in  tbe  state,  and  tliat  the  act  was  not  Intended  to  affect  only 
the  city  of  Ke  w  York.  The  words  "  counsel  to  the  corporation,  or  other  proper 
law  officer  thereof,"  near  the  end  of  section  1,  are  suggestive  that  the  act  a^ 
plies  to  other  cities,  for  the  official  title  of  the  law  officer  of  New  York  city  is 
"counsel  to  the  corporation."  Section  86,  o.  410.  Laws  1882.  Courts  will 
take  Judicial  knowledge  of  the  population  of  political  divisions  of  the  state, 
{Fafiejf  t.  AfeConnellt  7  Lans.  428.)  and  tbe  act  therefore  requires,  as  a  con- 
dition precedent,  that,  in  order  to  maintain  an  action  for  personal  Injuries 
■gainst  Uie  city  of  Brooklyn,  the  complaint  should  contain  an  allegation  that 
notice  of  intention  to  commence  the  same,  and  of  the  time  and  place  at  which 
the  injuries  were  received,  has  been  filed  with  tbe  corporation  counsel  within 
six  months  after  such  cause  of  action  shall  have  accrued,  and  the  legislature 
has  tbe  power  to  require  such  a  condition.  Reining  t.  Oiii/  ^Bt^^alo,  102 
N.  Y.  308.  6  N.  E.  Rep.  792. 

The  act  under  consideration  also  provides  a  statute  of  limitations  for  one 

Sear.  That  the  legislature  had  power  to  so  provide  is  beyond  question.  It 
as  never  been  decided  that  the  exemption  clause  of  the  charter  was  nnoon- 
stitntlonal.  Tbe  contrary  was  held  In  the  case  of  ffray  v.  Brooklyn,  10  Abb. 
Fr.  (N.  S.)  186;  but,  in  the  light  of  later  decisions  of  the  court  of  appeals,  it 
may  be  said  that  the  point  was  not  necessary  to  the  decision  of  the  case.  The 
statute  of  limitations  in  actions  against  a  sheriff  is  one  year,  (section  385,  Code 
Civil  Froc.,}  and  we  know  of  no  reason  whythe  legislature  cannot  so  provide 
as  to  actions  against  municipal  corporations.  The  time  is  reasonable.  W/uOar 
T.  JaeJtson,  41  Hun.  410,  affirmed  in  court  of  appeals,  106  K.  Y.  681,  13  N. 
B.  Bep.  931. 

It  is  claimed  that  the  act  has  been  repealed  by  implication.  CSiapter  568  oC 
the  Laws  of  1886  need  not  be  considered,  for  the  same  did  not  apply  to  actions 
for  torts.  Barrigan  v.  City  cf  Brooklyn,  119  N.  Y.  156.  28  K.  E.  Bep.  741. 
Tlie  revised  charter  did  not  repeal  any  general  laws  of  the  state,  and  chapter 
31,  Laws  1890,  cannot  be  construed  as  a  repeal  of  the  act  before  us,  because 
the  two  acts  do  not  conflict  Some  of  tbe  cities  of  this  state,  prior  to  1886, 
had  provisions  in  their  charters  which  required  a  demand  for  payment  of  the 
financial  officer  of  such  cities  before  an  action  could  be  maintained  for  a  tort. 
The  charters  of  the  cities  of  Troy  and  Buffalo  so  provided,  {Harrtgan  v.  City  of 
Brooklyn,  119  K.  Y.  156, 158;i)  and  yet  it  is  clear  that  chapter  672  of  the  Laws 
of  1886  did  not  repeal,  so  £ar  as  those  cities  are  ooncaroed,  the  acts  requiring 
presentation  of  a  demaikl  on  the  OnaocUl  ofBeer.  lo  other  woida.  It  we  hold 
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that  tbe  act  of  1890  r^iealed  by  implioatbm  the  law  (A  1886,  then.  In  actions 
against  tbe  city  of  Brooklyn  for  personal  in  juriesi  a  demand  on  the  comptroller 
would  be  safficient.  withont  notioe  to  the  corporation  counsel,  while,  in  ao> 
tiona  of  the  same  class  against  the  cities  of  Troy  and  Buffalo,  notices  to  the 
financial  and  law  oflBcers  would  be  required  to  be  alleged  in  the  complaint. 
It  was  within  the  power  of  tbe  legislature  to  require  notioe  to  the  corporation 
eonnsel,and  alsoademand  on  tbe  comptroller*  wliether  notioe  to  two  oflBcers 
would  seem  to  be  neoessacy,  or  whether  notice  to  one  officer  ought  to  be  suCB- 
dent  to  protect  the  city  against  suits.  Is  not  before  us  to  decide.  If  the  legis* 
lature  had  tbe  power  so  to  require  notice  of  actions  to  two  officers,  of  which 
there  can  be  no  doubt,  then  the  remedy  of  the  aggrieved  parties  is  not  in  the 
courts,  but  in  the  body  which  made  the  law.  The  law  of  1886  has  been  passed 
upon  by  the  general  term  in  two  departments,  and  has  been  upheld.  Datoion 
V.  City  of  Troy,  2  N.  T.  Supp.  187.  and  Babcook  v.  Afaj/or,  eto.,  9  N".  T.  Supp. 
368.  After  a  careful  consideration  of  the  briefs  of  counsel,  we  think  that  the 
decision  at  special  term  was  right;  but,  in  order  that  the  points  involved  may 
be  floally  settled,  a  certificate  will  he  made  under  section  190  of  the  Code. 
Judgment  affirmed,  with  costs. 


/»  r§  BoABD  OP  Eduoatton  of  thb  Grrr  or  Bbookltx. 


A  proceedlaK  by  tbe  board  of  education  of  a  cAtj  to  acquire  land  for  pobUo 
lobool  purpose!  is  a  "special  proceeding, "  as  disd&^lBbed  from  an  *'aotloo,'' 
those  terms  are  defined  by  Code  CivU  Proo.  N.  Y.  %i  33S&,  3831,  8S4S,  subd.  20,  and 
•bould  tberefore  terminate  Id  a  flmd  order,  not  Id  a  Judgment;  and  a  JadgmMit in 
favor  of  a  respondent  therein  for  his  ooata  sboold  be  vacated  on  motion. 

AppralfrtHU  spedai  t«m. 

Potion  by  the  board  of  education  of  the  dty  of  Brooklyn  to  acquire  title 
to  certain  land  for  the  enlargement  of  the  site  of  a  public  school  in  that  city. 
On  a  dlBoonUnnance  of  the  proceeding,  an  order  was  entered  awarding  oosts 
to  one  of  the  respondents,  Edwin  H.  Grampton,  from  which  the  peUUoner 
appealed  to  the  general  term,  which  affirmed  tbe  order;  and  on  aucfa  affirm- 
ance, a  judgment  in  favor  of  said  respondent  was  entered  on  his  motion.  A 
motion  by  the  petitioner  to  vacate  the  judgment  was  denied;  and  from  the 
order  denying  this  motion  the  petitioner  appeals. 

Code  Civil  Proe.  K.  T.  §  3883,  provides  that  "the  word  '  action,*  as  used  in 
the  new  revision  of  tbe  suitutes,  when  applied  to  judicial  proceedings,  signl- 
fles  an  ordinary  proseoutlon,  in  a  court  of  justice,  by  a  jnrty  against  another 
pBvty,  tat  the  enforoement  or  protection  of  a  right,  the  redress  or  prevenUon 
of  a  wrong,  or  the  pnnishment  of  a  public  offense."  Section  33»  provides 
that  "every  other  prosecution  by  a  party,  for  either  of  the  purposes  specified 
In  tbe  last  section,  is  a  special  proceeding;**  and  section  8343,  snbd.  20. 
declares  that  "the  term  'special  proceeding*  **  refers  "to a  civil  special  pnn 
ceedlng." 

Ai^ued  before  Ci^hknt,  C.  J.*  and  Van  Wtoe,  J. 

AltMt  F,  Jmkst  for  appellant,   tttorg*  C  Blanket  tat  respondents 

Van  Wtck,  J.  This  is  doabtless  a  special  proceeding,  and  should  ter- 
minate in  a  final  order,  and  not  in  a  judgment.  Code  Civil  Proc  §33^  subd. 
20;  Id.  §g  3333,  3334;  Lihhey  v.  Mason,  112  N.  Y.  525,  20  IT.  £.  Rep.  355. 
Therefore  we  think  the  order  of  tbe  general  term  affirming  tbe  special  term  order 
in  this  proceeding  was  final,  and  that  it  was  irregular  to  enter  judgment 
upon  such  order.  The  costs  should  have  been  taxed  by  the  clerk,  and  then 
inserted  In  the  general  term  order.  Sections  3262-8266.  We  think  tbe  mo- 
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tiou  to  vacate  such  Judgment  shoald  hare  been  granted.  Therefore  the  order 
dei^ng  the  motton  abould  ha  reraraed.  with  $10  eoato  of  afpaaU  and  dia> 
buraementa. 


IbOUKltf  LllR»— FBOOBBDmOS  TO  pBBrBOT— STXTBMSirT  OF  ClUH. 

Plaintiff  agreed  to  do  the  oarpentar  work  on  ninfl  hooaea  owned  by  detandaat 
within  a  certain  time  for  the  anm  of  $UW6,  defendant  to  furnish  the  materiala. 
Within  the  time  wreed  the  work  waa  completed,  except  work  of  the  valne  of  975^ 
which  plaintUt  did  aot  oomplete  beoaoBe  of  defendant's  failure  to  famish  materials. 
Held,  that  Dotloe  of  a  mechanio's  lien  "for  labor  and  sarTlces  performed, "fllad 
thereafter,  was  valid,  under  Laws  N.  T.  1886,  o.  8^,  |  4.  whloh  reqnirea  swdl 
notice  to  state  "whether  all  the  work  for  which  the  clauD  Is  made  has  been  act- 
nally  performed  or  furnished,  and.  If  not,  how  much  of  it: "  as  the  work  had 
been  anbstanUally  performed.  JViater  t.  ticfcnaldert  S  N.  Y.  Snpp.  Sn,  distin- 
guished. 

Appeal  from  special  term. 

Action  by  Thomas  McMecfaan  agafnst  Wtlllam  H.  Baker  for  foreclosnre  of 
a  mechanic's  Hen.  At  the  trial  hy  the  court  without  a  jury,  it  appeared  that 
plaintiff  and  defendant  entered  Into  a  contract,  whereby  plaintiff  agreed  to  do 
the  carpenter  work,  for  which  defendant  waa  to  furnish  the  materials,  on 
nine  buildings  to  be  erected  on  premises  owned  by  defendant,  for  91,665.  the 
work  to  be  completed  within  four  months  from  July  16,  1889;  that  plaintiff 
completed  the  work  within  that  time,  except  work  amounting  in  value  to  $75; 
and  that  bis  failure  wholly  to  complete  the  work  within  the  time  linrited  was 
caused  by  the  fallnre  of  defendant  within  the  proper  time  to  furnish  the  ma- 
terials neces8ai7.  Plaintiff  tiled  his  lien  November  7,  1889,  but  continued 
the  work  for  several  days  afterwards,  and  then  abandoned  it  on  the  ground 
that  defendant  had  not  furnished  sufficient  materials.  The  notice  of  lien  filed 
by  plaintiff  stated  "that  the  nature  and  amount  of  Uie  labor  and  service  pec^ 
formed,  furnished,  Is  as  follows:  Labor  ar.d  services  In  the  erection  of  nine 
4]weIllng-hooBes  upon  the  under-mentioned  property,  pursuant  to  a  contract  en- 
tered into  by  and  between  said  owner  and  ttda  claimant,  by  which  said  owner 
agreed  to  pay  me  the  sum  of  $1,665,  of  which  he  has  paid  only  $1,159,  leav- 
ing still  due  and  owing  me  the  sum  of  $506  upon  said  contract;  also  extra 
work,  by  agreement,  to  amount  to  $94,— making  a  balance  of  $600  that  is  due 
and  owing  to  me."  Laws  N.  Y.  1885,  c.  342,  §4,  providing  for  the  filing  of 
notice  oC  a  mechanic's  lien,  requires  such  notice  to  contain  a  statement 
"whether  all  the  work  for  which  the  claim  ia  made  has  been  actually  per- 
formed or  furnished,  and,  if  not,  how  much  of  it."  On  trial  by  the  court 
without  a  Jury,  judgment  was  rendered  for  plaintiff.  From  the  jadgmaot 
defendant  appeals. 

Argued  before  GlkicbhTi  0.  J.,  and  Van  Wtok*  J. 

C.  A  H.  amith  d  Koepka,  for  appelhut.  Bm^amln  W.  Douminff,  tot 
respondent. 

Yak  Wtok,  J.  It  seems  to  ns  that  the  mechanlc*i  lien  in  this  case  waa 
regularly  and  properly  filed  under  Laws  1885,  c.  342.  The  work,  under  the 
contract,  was  substantially  performed,  and  the  finding  of  the  court  ahows 
that  it  would  have  been  literally  performed  if  defendant  had  not  refused  to 
supply  the  materials  according  to  his  contract.  This  view  is  not  in  conflict 
with  the  declsioo  in  Foster  v.  Schneider,  2  Y.  Sunp.  875,  for  in  that  case  the 
work  required  by  the  contract  was  only  about  half  done,  and  the  lien  alleged  it 
was  entirely  completed,  and,  to  entitle  one  under  section  4  of  the  statute  to 
ata  a  lien  in  sacb  case.  It  must  contain  a  statement  of  the  work  performed 
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Md  unperfonned.  It  seems  to  as  that  defendant  ^ald  have  been  credltei 
vlth  9o0  payment  <m  the  extra  work,  according  to  tlw  testimony  of  botb  par* 
ties.  Judgment  sbmild  be  rednoed  980,  and  affirmed  as  modiOedf  vttboat 
costs. 


Bbdhohs  «.  Uatoh.  Em*  or  thb  Out  or  Nsw  Yobx. 

(Superior  Court  of  Smo  York  CCIU  Oenenit  Tma.  November  UOOl) 

ToLOKTABT  pATinNT— Asanmnn  iok  Fubuo  DcPBovumns. 

Plaintiff  p^d  an  aBseeBmeni  for  public  Improrementwitbont  knowledge  of  tbe  b- 
validitj  of  the  assesement,  that  fact  not  appearing  on  tbe  face  of  the  aseeument. 
The  payment  was  made  beoaose  a  trust  oompauy  refuaed  to  make  a  loan  on  plaio- 
tUPa  propertj  vntU  Va»  aaaeaament  waa  pal£  Aeld  not  a  rolontozy  peTmea^  sol 
tbe  amount  mlgbt  be  reoovered  from  the  (^tyv 

Appeel  from  special  term. 

Action  by  John  L.  Bedmond  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York  to  recover  the  amount  paid  to  the  city  on  an  assess- 
ment upon  property  of  plaintiff  for  expensesof  public  workbyUiao^y.  Froa 
a  judgment  for  plaintiff,  defendant  appeals. 

Argued  before  Fbbkdhan  and  Inobahax.  JJ. 

thorga  L,  Sterling,  tor  appellant.  Jamsa  A.  J)eering,  for  nspondent. 

iNQRAnAH,  J.  It  is,  I  think,  clear  that  the  ordinance  of  the  common  oon» 
cil  providing  for  the  work  end  assessment  in  question,  and  the  assessment  im- 
posed under  the  provisions  thereof,  were  void  under  the  rule  adopted  by  the 
court  of  appeals  in  He  SurmeUter,  76  N.  Y.  177,  and  that  such  invalidity  did 
not  appear  upon  the  face  of  the  assessment  list,  Tbe  defendant  could  net 
therefore  have  enforced  the  asseesment.  It  is  also  clear  that  if  the  plaintiff 
had  been  compelled  to  pay  tbe  assessment,  and  did  pay  it  without  knowledge 
of  Its  illegality,  plaintiff  would  be  entitled  to  recover  back  tbe  amount  so  paid 
in  this  action.  Jeas  v.  Mayor,  etc.,  103  N.  Y.  586.  9  N.  E.  Rep.  S9;  Triptor 
v.  Mayor,  etc.,  6  Hf.  Y.  Supp.  48.  It  la  claimed  on  behalf  of  tbe  defendant 
that  the  payment  was  voluntary,  and  for  that  reason  conld  not  be  recovered 
back.  I  am,  however,  unable  to  0nd  tn  this  case  any  facts  tl^t  would  msb. 
the  payment  of  the  assessment  a  voluntary  one.  The  person  who  paid  the 
assessment  expressly  testified  that  she  had  no  knowledge  that  the  assessment 
was  void,  and  that  its  payment  was  necessary  because  of  the  refusal  of  a  trust 
company  to  make  a  loan  upon  the  property  until  tbe  asseesment  waa  paid. 
There  is  nothing  to  charge  either  the  plaintiff  or  his  predeoessozs  In  titl*: 
with  knowledge  of  the  facts  that  rendered  the  assessment  void.  The  payment 
was  not  therefore  a  voluntary  one,  and  the  plaintiff  was  entitled  to  recover. 
Tfipler  v.  Mayor,  ete,,  6  K.  Y.  Supp.  48.  Tbe  Judgment  should  bo  affiroMd, 
with  coats. 


Fboplk  «  rsJ.  Kbw  York  Undbr-Obottnd  Bt.  Go.  «.  Kivtoh,  Coa- 

missioner.  et  oZ. 

(Superior  Court  ttf  New  York  Ctty,  Oenerot  2Wm.  December  1,  180Ol) 

ItuTDiHns— Wneir  Fbbbicftobt  Writ  Ritusbd. 

A  corporation,  olalming  the  right  to  oonatmot  an  under-ground  railway  In  atreet* 
of  the  <nt7  of  New  York,  applied  for  a  mandamtM  to  tbe  oommiastoner  of  public 
works,  repairing  him  to  issue  to  the  company  a  permit  to  makeopenlnga  in  tbe 
streets  necessary  for  oonstructing  the  rauw«y.  upcm  Che  return  to  tlw  alterna- 
tive writ  It  appeared  that  the  right  idalmed  was  oouMtul,  and  that  tbe  projeoa 
threatened  the  city  wltb  serious  dlsturbanoe  and  widespread  inoonventonoe;  aaA 
no  reason  was  apparent  why  tbe  rights  of  tbe  relator  shonM  not  be  asoMtalned  aad 
asserted  hy  action,  nor  was  any  urgent  neoesslty  ftra  mondComtlM  sham.  TToU, 
tbata  peremptocy  writ  should  not  be  granted. 
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Appeal  from  special  term. 

Application  on  the  relation  of  the  STew  York.  Under-Ground  Hallway  Oom- 
ny  for  a  tnahdamm  to  John  Newton.  commiBsioner  of  public  works,  and 
Lowber  Smith,  deputy  commissioner  of  public  WOTks,  of  the  city  of 
Toxk,  requiring  the  issue  of  a  permit  to  the  relator  to  make  openinga  In  the 
Btreets  of  the  city  to  construct  an  underground  railway  therein.   An  alters 
native  writ  of  mandamu*  was  Issued,  and  on  such  writ,  and  ttw  return 
thereto,  and  findings  of  a  jury  by  direction  of  the  court  on  trial  of  the  issues 
arising  thereon,  and  on  a  supplemental  return,  the  relator  moved  for  a  per* 
emptory  writ,  which  was  denied.  From  tlie  order  entered  thereon  the  re* 
lator  appeals. 
.  Argued  before  Sedowick.  C.  J.,  and  O^Gobvah,  J. 
Henry  D.  Stdgwiek,  for  appellant.    WiUtam  H,  Clark,  for  respondenta. 

O'GtoRKAN,  J.  At  tbe  close  of  the  trial  of  this  case,  the  relator  applied  to 
the  trial  judge  for  judgment  In  its  fovor.  This  motion  was  founded  on  the 
alternative  writof  mandamua  theretofore  granted,  on  the  return  aadsnpple- 
mental  return  thereto,  and  on  the  flndings  of  tect.  The  trial  Judge  denied 
the  application  of  the  Kilator.  and  closed  his  opinion  tiius:  "Upon  uie  whole 
case,  the  conclusion  is  inevitable  that  the  right  of  the  relator  to  the  relief  de- 
manded is  so  doubtful  that  the  application  tor  a  writ  should  be  denied.  The 
defendants  are,  therefore,  entitle]  to  a  final -order  or  judgment,  denying  the 
application,  and  dismissing  the  altematlTe  writ,  with  costs."  After  a  care- 
ful examination  of  the  findings,  together  with  the  briefs  of  the  respective 
counsel  on  this  appeal,  and  of  the  authorities  cited  by  them,  I  am  convinced 
that  the  conclusion  arrived  at  by  the  learned  trial  judge  Is  In  all  respects  cor- 
rect. It  la  the  indisputable  rule  of  law  tliat  a  peremptory  wilt  of  mandamu* 
sliould  never  be  granted  unless  In  a  case  where  Its  purpose  is  to  give  effect 
to  a  clear  legal  right.  I'eople  T.  St^nisors,  etc,,  11  N.  Y.  563;  People  r. 
Sawkina,  46  N.  Y.  9;  Pac^  v.  Broum.  55  K.  Y.  l&l.  In  the  east  at  bar 
the  right  which  the  relator  seeks  to  enforce  Is  not  only  not  free  from  doubt, 
but  the  weight  of  reason  and  authority  is  against  it.  The  project  which  the 
relator  In  this  case  seeks  to  promote  by  the  aid  of  a  writ  of  mandamus  is  one 
which  threatened  tlie  city  of  New  York  with  serious  disturbance,  and  wide- 
spread incouveuience,  with  results  <^  doubtful  advantage.  The  occasion  de- 
mands, on  the  part  of  the  court,  great  circumspection  aud  caution,  and  thns, 
the  dictates  of  a  wise  forbearance  unite  with  the  principles  of  law  in  opposi- 
tion to  the  relator's  demand.  No  reason  Is  apparent  why  the  rights  of  the 
relator  should  not  be  ascertained  and  asserted  by  regular  action  at  law,  aiul 
no  urgent  necessity  is  shown  for  a  resort  to  the  sudden  and  peremptory  inters 
posiUon  by  mandamua.  The  order  and  adjudication  of  the  trial  judge  are  In 
all  thinffs  affirmed,  forthe  reasons  set  forth  in  his  written  opinion,  the  relator 
to  pay  Lhe  respondents'  costs  of  this  appeal. 


In  re  Smith's  EffTATB. 
(ffwrogaUfe  Courtt  Orange  Cotmti/.  October  90^  UMl) 

Wma— ■Lmi.ot  CHutosD  on  Ditisid  IAvd— Lapss  or  Lboaot. 

Where  a  legacy,  which  la  charged  on  land  devised  by  a  preoedlng  olaasa  of  the 
will,  lapses  by  the  death  of  the  legatee  during  the  Uf  e-time  of  the  testator,  the  dev- 
isee takes  the  land  free  from  the  charge  of  the  legaoy. 

Judicial  settlement  of  the  accounts  of  the  sEecutors  of  Zenas  Smith,  da- 
•eased. 

Irving  B.  Loughrant  for  Zanas  Smith,  executor. 

GoLEHAN,  S.  The  testator,  by  the  codicil  to  his  will,  devised  one-half  ot  a 
certain  farm  to  James  Smith,  tn  trust  to  **manage,  use,  and  conduct  the  same. 
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and  receive  the  rrnto.  taBoest  and  proflts  thereof,  for  the  sole  oa^  benefit,  and 
support  of  n^  said  cousin,  Francis  0.  Smith,  for  and  during  his  natural  life,** 
with  remainder  over  to  the  children  of  Francis  in  fee.  And  by  the  same  in- 
strument  he  bequeathed  to  his  cousin,  Kiel  T.  Smith.  **the  sum  of  five  hun- 
dred dollars,  to  be  paid  one  year  after  my  decease  to  Urn  and  to  his  heirs. 
And  I  do  hereby  make  and  create  said  l^acy  as  a  first  cburge  upon  that  equal 
undivided  half  part  of  my  said  farm,  which  Is  hereby  devised  la  trust  to  the 
said  James  Smith  tot  the  benefit  of  the  said  Francis  C.  Smltb,  and  I  do  hereby 
authorize,  empower,  and  direct  my  said  cousin,  the  said  James  Smith.  In  the 
discharge  of  the  trust  hereby  created,  to  pay  to  the  snid  Niel  T.  Smith,  or  bis 
heirs,  the  said  l^acy  of  Ave  hundred  dollars  out  of  the  estate  hereby  and 
hereinbefore  devised  to  liim  in  trust,  and  to  enable  him  so  to  pay  aud  discharge 
such  legacy  to  charge  iind  Incumber  said  trust-estate  and  properly  by  mort- 
gage or  otherwise,  in  such  manner  as  he  may  find  necessary  and  convenient. 
And  in  case  Francis  C.  Smith  shall  die  before  this  codicil,  or  my  sttld  last  will 
and  testament,  or  the  trust  hereby  and  herein  created,  shall  take  eftect  and 
become  operative,  the  said  legacy  of  five  hundred  dollars  herein  and  hereby 
bequeathed  to  the  said  Niel  T.  Smith  shall  (as  I  do  hereby  will,  order,  and  pro> 
vide)  nevertheless  be  and  remain  a  charge  first  in  priority  upon  the  undivided 
equal  one-half  of  my  said  farm  which  is  intended  hereby  to  be  devised  in 
trust  as  aforesaid  to  the  said  James  Smith,  and  shall  be  paid  by  whomsoever 
takes  aud  receives  said  undivided  half  part  of  my  said  farm,"  The  only  pro- 
vision as  to  the  residue  or  lapsed  legacies,  under  which  any  claim  could  pos- 
sibly be  made.  Is  In  the  will,  and  is  a  gift  of  "  whatever  remains  of  my  per^ 
Bonal  estate  after  payment  of  my  debts,  funeral  expenses,  and  of  the  legacies 
liei-einbefore  given"  to,  etc.  Francis  C.  Smith  survived  the  testator,  and  is 
still  living.  Niel  T.  Smith  died  August  26,  188S,  and  the  testator  died  May 
18,  1889;  hence  the  legacy  to  NIfl  T.  lapsed.  This  is  true,  notwithstanding 
the  legacy  is  directed  to  be  paid  "to  him  and  to  his  heirs,"  and  although  the 
trusts  is  directed  to  pay  it  "to  Niel  T.  Smith  or  his  heirs,"  the  words  "and 
heirs"  and  "or  heirs"  being  used  simply  to  denote  the  quality  of  the  gift,  that 
il;  was  a  gift  in  fee,  if  the  gift  should  ever  become  operative.  The  gift  is  to 
Niel  T.  Smith,  and  it  is  the  payment  which  is  to  be  made  to  him  "and  to  his 
heirs."  These  words  were  not  necessary  for  the  purpose,  it  Is  true,  nor  vras 
it  necessary  to  have  further  provided  that  the  legacy  be  paid  one  year  after 
the  testator's  death;  and  therefore  no  special  significance  is  to  be  attached  to 
these  additional  words  in  either  case.  The  question  now  to  he  determined  is 
who  shall  receive  the  benefit  of  the  lapsing.  Does  it  sink  Into  the  land  for  the 
benefit  of  tlie  inheritance,  or  does  it  still  remain  a  charge  on  the  land,  to  be 
paid  either  to  the  executor,  to  be  disposed  of  under  the  will,  or  to  the  heir  as 
property  notdispoeed  of  by  the  will?  The  legacy  if  paid  clearly  must  be  paid 
from  the  undivided  tialf  of  the  farm  of  wliicb  Francis  is  to  have  the  use, 
rather  than  only  from  ttie  interest  or  nse  given  Francis,  for  the  testator  au- 
thorizes the  trustee  to  mortgage  the  trust-estate  tu  enable  him  to  pay  the  leg- 
acy, and  also  malies  the  legacy  a  charge  which  must  be  paid  "by  whomsoever 
takes  and  receives  said  undivided  half  part  of  my  said  farm."  The  destinar 
tioa  of  this  legacy  seems  to  depend  upon  whether  it  be  an  exception  from  the 
devise  of  the  land  or  a  charge  upon  that  devise.  Where  the  legacy  Is  excepted 
from  the  devise,  although  the  legacy  lapse,  the  devisee  must  nevertheless  par 
the  amount  of  it  to  the  heir,  unless  it  pass  under  the  will;  but,  if  the  legacy 
be  a  charge,  then,  it  seems,  it  sinks  into  the  devise,  for  the  reason  that  in  eases  of 
exceptions  the  devisee  never  had  a  complete  gift  of  the  whole  Interest,  while 
in  case  of  a  charge  the  gift  is,  in  the  first  instance,  of  the  whole,  the  gift 
being  afterwards  modified  or  charged,  and,  the  modification  failing,  the  gift 
remains  complete  as  at  first.  The  devise  of  the  half  of  the  farm  tu  James 
in  trust,  with  remainder  over,  is  a  complete  dispos.tiou  of  that  interest  in  tbe 
farm  without  limitation.   The  legacy  to  Kiel  of  8500  sabtequently  made  Is 
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Independent  of  the  previous  devise,  but  its  payment  is  made  a  charge  upon 
ft.  uDd,  although  the  trustee  Is  directed  and  empowered  to  raise  the  amount 
of  the  legacy  from  the  land,  It  was  nut  thereby  made  an  exception  from,  bnt 
was  simply  a  charge  upon,  the  devise.  In  1  Jarman  on  Wills,  (6th  Ed.  846,) 
the  writer  says:  **  With  respect  to  the  general  question  as  to  the  destination 
of  sums  charged  on  real  estate  which  lapse  by  the  event  of  the  legatee  dying 
in  the  testator's  life-time,  little  direct  authority  can  be  adduced ;  but,  as  there 
seems  not  to  be  any  solid  distinction  between  such  cases  and  those  in  which 
the  gift  of  the  speoiflo  sum  Is  void  ab  initio,  recourse  is  naturally  had  to  the 
cases  on  this  point;"  and  then  he  shows,  by  authorities,  that  in  the  last-men- 
tioned cases  whether  the  lapsed  legacies  sink  Into  the  land  devised  depended 
upon  their  being  exceptions  or  charges.  It  is  also  a  rale  that  "when  a  leg- 
acy, charged  on  land.  Is  bequeathed  on  the  l^atee*s  attaining  twenty-one,  or 
any  event  personal  to  himself,  if  the  l^tee  die  while  the  time  of  payment  is 
in  8uBpeDse»  the  I^cy  sinks  into  the  land  for  the  benefit  of  the  inheritance." 
2  Wiliiams,  Ex'rs,  1354,  (1265.)  WhUe  this  case  is  not  of  this  class,  still  the 
reason  for  the  rule  seems  to  be  the  same.  And  in  Roper  on  Legacies,  351, 
tbe  author  says  "that,  when  the  devisee  takes  the  estate  as  a  beneficial  gift.  ■ 
he  will  be  entitled  tu  all  such  charges  affecting  it  as  lapse  or  fail."  Upon 
these  anthorities,  and  the  reasoning  from  them,  I  conclude  that  the  legacy  to 
Niel  T.  Smith  of  (500  by  his  death  in  tbe  life-time  of  the  testator  lapsed  and 
sunk  into  Uie  land  devlaed  to  James  Smith  In  trust,  and  therefore  that  said 
trustee  is  not  xeqolied  to  pay  the  same  to  any  one. 


In  re  Bbovn's  Estate. 

(9urroffate*«  Court,  Orange  Cotrnty,   September  32, 1890.) 

▲]>iaKiRRi.TOB  wrra  thu  Will  AriNixsn— Db&tb  or  Pkbsok  Entitud. 

Under  Code  Civil  Proo.  N.  Y.  {  2643,  providinR  that  letters  of  administntloB  with 
the  will  annexed  shktl  be  granted  (1)  to  reslauary  legatees,  (3)  to  principal  and 
■pedflc  legatees,  and  (8)  to  the  next  of  kin,  suoh  letters  will  sot  be  granted  to  the 
personal  representative  of  a  residuary  legatee  who  surviTed  tbe  testator,  bnt  died 
before  the  will  was  admitted  to  probate;  bnt  the  right  to  the  admlnlatration  will 
pass  to  the  next  class  named  in  the  statute. 

Application  by  Leander  L.  Furdy  and  others  for  letters  of  administration 
with  the  will  annexed  on  the  estate  of  Harriet  Brown,  deceased. 

John  L.  Wiggina,  for  petitioner  Leander  L.  Pnn^.  William  D.  MiUt, 
for  petitioner  Gilbert  Brown.   O.  &.  Dill,  for  petitioner  Effle  A.  Miller. 

CoLBUAN,  S.  Harriet  Brown  died  December  10.  1889,  a  resident  of  this 
county,  leaving  a  will,  which  has  recently  been  admitted  to  probate.  In  and 
by  which  her  sister,  Dolly  J.  Brown,  was  made  her  sole  legatee  and  sole  ex- 
ecnt<»r.  The  sister  survived  the  testatrix,  but  died  before  the  will  was  ad- 
mitted to  probate.  Applications  for  letters  of  administration  with  the  will 
annexed  have  been  filed  by  Leander  L.  Pnrdy»  the  administrator  with  the 
will  annexed  of  the  said  Dully  J.  Brown,  deceased;  by  Charles  6.  Dill,  the  ex- 
ecutor, etc..  of  Maria  Brown,  another  deceased  sister;  by  Gilbert  Brown,  the 
only  brother  of  the  said  Harriet  Brown,  and  by  Effie  A.  Miller,  a  niece.  There 
are  other  next  of  kin  living,  but  none  so  nearly  related  to  tbe  testatrix  as  the 
brother  Gilbert.  Section  2643  of  the  Code  of  Civil  Procedure  provides  who 
must  be  appointed  by  the  surrogate.  First  residuary  legatees,  next  principal 
or  specific  legatees,  and  next  one  or  more  of  the  next  of  kin.  It  is  clHlmed  on 
behalf  of  the  applicant  ^urdy  that,  as  the  representative  of  the  residuary  lega- 
tee, he  Is  first  entitled  to  the  appointment,  and  on  behalf  of  the  brother  it  is 
claimed  that  the  residuary  legatee  being  dead,  and  there  being  no  other  lega< 
tees,  the  ligbt  to  the  administration  belongs  to  tbe  third  class  of  persons 
designated  the  section,  tbe  next  of  kin,  und  that  in  that  class  he  is  first  en- 
tilled,  the  others  being  nephews  and  nicct^s,  or  their  descendants.  The  rale 
v.llN.Y.8.no.l4--50 
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in  English  courts  andoubtedly  was  and  stlU  is  that,  "where  the  retiduaiy 
legatee  sarvives  tiie  testator  and  has  a  beneficial  interest,  bis  representative 
has  the  same  right  to  administration  oum  tettamento  anruaoo  aa  the  resldaai7 
legatee  himself,  and  is  therefore  entitled  to  mdminlatration  Iti  preference  to  the 
next  of  kfn.  or  to  legatees."  Williams.  Ex'ra.  465.  orlglntU  paging.  So 
strong  have  been  the  efforts  of  those  courts  that  the  right  of  administration 
should  follow  the  right  of  property,  that  in  some  cases  where  the  statute  ex- 
preeslj  gave  the  right  of  administration  to  the  next  of  kin  the  courts  have 
held  that  the  spirit  of  the  act  exduded  the  next  of  kin  where  there  Is  a  resid- 
uary legatee.  Id.  464.  And  the  ooiirts  in  this  state  were  at  flrst  Indtned  to 
give  the  same  construction  to  the  statute  designating  who  entitled  to  ad* 
ministration  and  administration  with  the  will  annexed.  Administrator  v. 
Wattt,  1  Paige,  362;  AdminUtrator  v.  Peter*,  I  Bradf.  Snr.  100;  Willard, 
Ex'rs.  196;  Dayt.  Sur.  285.  But  in  the  case  of  Lathrop  t.  Smith,  86  Barb. 
64,  affirmed  in  24  ST.  T.  417,  it  was  held  that  the  next  of  kin  were  entitled 
under  the  statute  to  administration,  although  not  entitled  to  share  in  the 
diatribution  of  the  estate.  And  in  Kircheit  v.  Seheig,  3  Bedf.  Snr.  277, 
the  surrogate  of  New  York  county,  upon  the  authority  of  Lathrop  t.  Smitli, 
held  the  same  way  in  the  ease  of  administration  with  the  wUl  annexed, 
and  the  same  rule  of  construction  was  again  applied  In  Sutler  v,  Perrott,  i 
Dem.  Sur.  9.  The  counsel  for  Mr.  I'urdy  clHims  that  the  case  of  Kirchei* 
V.  8ch«ig,  nipra,  is  not  authority  in  this  case,  because  the  moving  party  in 
that  case  was  the  legatee  of  the  deceased  rraiduary  legatee,  and  not  the  de- 
ceased residuary  legatee's  executor  or  administrator,  and  therefore  not  within 
the  English  rule;  and,  further,  thut  a  difterent  rule  applies  in  cases  of  ad- 
ministration with  will  annexed  from  that  of  ordinary  administration.  The 
only  instance  that  I  recall  in  this  state  where  one  occupying  a  representa- 
tive capacity  is  entitled  to  administration  upon  another's  estate  in  the  right 
of  the  person  whom  be  represents  is  in  the  case  of  a  guardian  of  a  minor, 
and  then  it  is  because  of  a  statute  giving  that  right.  4  Rev.  St.  (8th  £d.) 
p.  2553,  §  38.  At  the  time  of  the  decisiou  of  Kirch«U  v.  8cheig^  Id  1878, 
section  14  of  2  Bev.  St.  p.  71,  was  in  force,  and  provided  that  letters 
with  the  will  annexed  shall  be  granted  in  the  same  manner  and  un- 
der the  same  regulations  as  letters  of  administration  in  cases  of  intestacy. 
This  section  was  repealed  by  chapter  245  of  the  Laws  of  1880.  and  provi»> 
Ion  was  made  by  section  2643  of  the  Code  of  Civil  Procedure  regulating  Uie 
Issuing  of  such  letters,  which  does  not  include  any  provision  similar  to  that 
just  quoted.  However,  it  seems  to  me  that  the  same  reasoning  by  which 
Judge  Davibb,  in  the  opinion  in  ZatArop  v.  Smith,  aupra,  reached  tbe  con- 
dusiott  that  administration  must  be  granted  in  the  order  mentioned  by  the 
statute,  although  by  so  doing  it  may,  in  some  circumstances,  give  the  Inters 
to  one  who  has  no  distributive  interest  in  the  estate,  applies  with  equal  force 
to  this  section  of  tbe  Code,  which  provides  that  tbe  sarrogata  must  issue  let- 
ters to  the  persons  there  designated  in  the  order  preeoribixl;  and  it  it  shall 
happen  that  there  were  none  of  the  flrst  class,  or  if  there  have  been  such,  but 
who  we  not,  at  the  time  ot  the  application,  then  the  right  pasass  to  the  next 
cdass,  and  not  to  tbe  rqtresentsttves  of  Um  deceased  of  Um  first  nisi  Lsttan 
wiU  Uierefoie  be  granted  Gilbert  Bxown. 


aur.GtOrai^] 
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In  fw  WABSBM^a  Estate. 

(8um>0at«*9  Court,  Orange  OmuOy.  Ootobar  Ifl,  IBM.) 

inixs— DnoRiFnov  ow  FBontBtr— iHoon. 

Taatotor  bmuMthed  to  hia  wife  for  life,  "the  nse,  Intereet,  and  Inoome"  of  lile 
eatote.  part  of  which  ooDSiated  of  banlc-stook.  Hie  bank  afterwards  reduced  Ite 
capital  DT  returning  to  the  etookholdera  belt  of  It,  wlUi  a  premium  of  40  per  eeofe. 
to  M  pala  oat  of  the  enrploa.  field,  that  the  40  per  eeni.  premium  retomed  to  tee- 
tatoT>aeatete  wae'*liiooms,*aiidpBiMdiiDdertMwlU  to ttie  widow. 

Judicial  Bottlement  of  the  estate  a£  WlUlarn  L.  F.  Varren,  deceased. 
L.  Fimcher,  tor  Carolyn  G.  Yermeule.  S.  A,  Bretmter*  for  AUda  J. 
mod  William  W.  Carpenter.   Soward  Thornton,  for  Cntharine  'Warien. 

Coleman,  S.  The  testator,  WiUiani  L.  F.  Warren,  died  inl7ovember,  1879. 
At  the  organization  of  the  Xewburgh  National  Bank,  in  1864»  he  subscribed 
for  and  became  the  owner  of  50  shares  of  the  capital  stock,  for  which  he  paid 
•S.OOOi  its  par  value.  At  the  time  of  bis  death  be  was  still  the  owner  of  this 
stock,  and  the  executor  and  trustee  under  bis  will  retained  the  same  ontU 
June  15»  1890.  when  the  capital  stock  of  the  bank  was  reduced  one-balf.  On 
the  27th  of  January,  1890,  the  directors  passed  the  following  resolution: 
"Besolred.  that  in  the  opinion  of  the  members  of  this  board  it  is  expedient, 
and  ther  recommend,  tliat  the  capital  stock  of  this  bank  be  reduced  from 
•800.000  to  9400,000,  by  returning  to  the  stockholders  •400,000  of  the  capital, 
with  a  premium  of  40  per  cent.  pHyable  out  of  thesurplua  and  profits."  And 
on  June  9, 1890,  they  aiao  passed  the  following:  "Besoived,  that  the  cashier  be 
and  he  Is  hereby  authorized  and  directed  to  transfer  880,000  from  the  itccount 
of  surpl  us  fund*  and  place  the  same  to  the  credit  of '  profit  and  loss.*  Besolved, 
that  a  dividend  of  forty  per  cent.  (40  per  cent.)  on  the  one-half  of  the  capital 
stock  of  S800.000  to  be  returned  to  the  shareholders  be  declared  and  pt^able- 
to  the  shareholders  on  and  after  June  16. 1890. "  Shortly  after  the  executor 
surrendered  to  the  bank  the  certificate  for  the  50  shares  of  stock,  and  receivedl 
from  the  bank  a  new  certificate  for  20  shares  and  93,500  in  cash.  Regular 
semi-annual  dividends  have  been  declared  and  paid  by  the  bank  up  to  and  since- 
the  reduction  of  the  capital  stock.  Upon  the  hearing,  the  president  of  the 
bank  testified  that  the  40  per  cent,  was  paid  from  the  accumulated  earnings 
of  the  bank.  The  will  of  the  deceased  contains  the  following  clause:  **I  also 
ve  and  bequeath  to  my  said  wife  the  use,  interest,  and  income,  during  the 
rm  of  her  natural  life,  of  all  the  rest  and  residue  of  my  personal  property 
and  estate,"  with  remainder  over  as  to  the  prinoipaL  The  executor  still  re- 
tains 91,000  of  the  money  paid  him  by  the  bank,  being  the  40  per  cent,  dlvi- 
dend,  and  on  the  settlement  it  is  claimed  on  behalf  of  the  widow  that  it  should 
be  paid  to  her  as  income,  derived  from  the  92,500  of  caplbil  returned,  and 
to  this  the  remainder-man  objects,  and  cliiims  tliat  It  should  be  considered 
capital  To  whom  the  91.000  belongs,  whether  to  the  life<tenant  or  to  the 
remainder-man,  must  be  determined  by  the  construction  to  be  given  to  the 
clause  in  the  will  quoted.  I  think  it  may  properly  be  inferred  that  the  testa- 
tor supposed  that  after  his  death  the  bank-stock  would  form  a  part  of  his  es- 
tate; and  it  is  also  properly  assumed  that  he  knew  when  he  provided  that  his 
widow  should  receive  the  income  from  his  estate  she  would  not  have  any  right 
in  or  to  the  earnings  of  the  bank  until  a  dividend  was  declared,  though  the 
bank  might  earn  thousands,  and  might  defer  dividing  for  years ;  but  that 
whenever  a  dividend  was  declared,  such  dividend  became  at  once  income  to 
the  estate,  wtiether  It  was  paid  from  earnings  made  by  Lhe  bank  since  the 
death  of  tlie  testator  or  before  that  time.  Syatt  v.  Allen,  56  IS.  T.  553;  In 
re  Ksmochan,  104  K.  Y.  618,  11  N.  E.  Bep.  149.  I  therefore  conclude  that 
tlie  true  construction  of  this  clause  in  the  will  gives  to  the  widow  as  income 
ot  the  estate  any  dividend  of  earnlnffi  proper!;  dedared      the  bank  upon 
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stock  belonging  to  bis  estate.  This  payment  of  40  per  cent,  on  that  part  of 
the  capital  of  the  bank  which  was  retired  was  however  an  unusual  and 
traordinary  dividend,  and  there  may  be  a  doubt  whetlier  it  la  to  be  considered 
as  a  dividend  of  earnings  to  the  shareholders,  or  whether  it  should  not  be  cod- 
flidered  a  payment  back  to  the  shareholders  of  capital  The  bank  in  one  res- 
olution proposes. "to  return"  to  the  shareliolders  •400.000(  "with  a  premium 
of  40  per  cent,  payable  out  of  the' surplus  and  profits."  And  again  It  is  re> 
solved  "that  a  dividend  of  40  per  cent."  on  the  capital  to  be  returned  *'be 
declared  and  payable  to  the  shareholders."  The  tnnk,  by  its  action,  could 
have  capitalized  its  surplus  earning^,  or  It  could  have  divided  its  earnings 
ani(»ig  the  ahareholders  in  the  form  of  dividends.  It  bad  the  power  to  do 
either,  and  whether  its  action  was  one  or  the  other  determines  whether  the 
$1,000  was  a  part  of  the  capital  or  income  from  the  capital.  Until  the  pro- 
ceedings were  taken  by  the  bank,  tlie  surplus  earnings  belonged  on^  to  tlie 
banic  By  its  proceedings,  the  shareholders  acqufr^  a  right  to  so  mncfa  of 
the  surplus  as  the  bank  determined  to  part  with.  Did  the  bank  give  up  tbia 
part  of  its  surplus  as  capital  or  as  earnings?  I  conclude  that  it  was  as  eara- 
ings.  It  was  detennined  by  tlie  bank  to  return  to  the  sbarehtdders  a  portion 
of  the  capital  they  had  in  the  bank,  with  a  "premium**  or  "dividend,''  or 
whatever  you  may  choose  to  call  it,  but,  whatever  it  was,  it  was  payable 
from  the  "surplus  and  profitSf"  and  the  amount  was  directed  to  be  taken 
from  the  "account  of  surplus  funds."  It  was  recorded  in  the  books  of  tfae 
bank  as  a  dividend,  and  paid  out  as  each.  I  am  of  opinion  that  the  widow  is 
entitled  to  this  sum  of  $1,000  as  Income  derived  from  the  bank-stoek. 


A1XOWA.NCB  TO  Widow — What  Cosstitdtes  Fakilt. 

Rev.  St.  N.  Y.  (Sth  Ed.)  p.  2557,  f  9,  wbicb  directa  that,  where  a  man  "having  a 
ftanUy"  shaU  die  leavlDg  a  widow  or  a  minor  child,  oertatn  of  his  property  sh&U 
be  set  ai»rt  for  the  use  of  the  widow,  should  be  liberally  oonstrued  In  the  widow's 
favor;  and  the  fact  tbal  a  man  died  without  leaving  an;  minor  cbildren,-and  that 
he  bad  ceased  to  live  with  his  wife  for  10  years  preoediog  bis  death,  during  aU  of 
which  period  be  bad  not  kept  bouse,  and  during  the  greater  portion  of  which  he 
had  ooQtxibuted  nothing  to  her  support,  will  not  depnve  the  wife,  who  waanew 
n&f  idtbf nl  to  her  marrtage  vows,  of  any  part  of  the  property  ao  enmpted,  oa 
the  ground  that  deceased  died  without  a  family. 

On  motion  by  Mrs.  Shedd,  widow  of  James  F.  Shpdd,  deceased,  to  compel 
the  executor  of  said  deceased  to  set  apart  as  her  exemption  the  property  i»d- 
vided  for  in  Rev.  St.  N.  Y.  (Sth  Ed.)  p.  2557,  §  9. 

Obed  Ed»on,  for  petitioner.   F.  W.  Stevens,  for  executor  and  legatee. 

Shbrhan,  S.  The  testator  died  October  10, 1889,  leaving  real  estate  of  the 
value  of  $800,  and  personal,  $3,000,  and  three  children,  two  sons  and  one 
daughter,  aged  42, 40,  iinii  24  years,  respectively;  and  a  widow  aged  65  yeiirs, 
the  mother  of  said  children.  By  his  will  be  bequeathed  and  devised  all  hrs 
property  to  bis  son  Ezra  H.  Sliedd,  and  appointed  him  executor.  He  and  his 
wife  bad  not  lived  together  during  10  years  previous  to  his  death,  and  he 
had  not  during  that  time  kept  house,  or  had  any  servants.  At  the  time  be 
and  his  wife  ceased  living  together,  the  daughter  was  14 years  old.  and  there- 
after hved  with  her  mother  the  greater  part  of  the  time  until  she  was  of 
age,  and  her  mother  boHrded  her  and  her  father  paid  for  her  clothing  and 
all  her  bills,  but  not  for  her  board.  During  a  year  and  a  half  after  sacb 
husband  and  wife  ceased  living  together,  he  did  contribute  to  her  support  to 
some  extent.  I^o  cause  Is  assigned  for  their  ceasing  to  live  together  as  hus- 
band and  wife,  nor  for  his  entire  n^leot  to  aid  in  her  suppOTt  during  the  8} 


In  n  Soedd'b  Estate. 
(Sufrogat^e  Court,  Chautauqaa  Omintv.  September  8, 18B0.) 


Bur.Ct.Chaut*q'a.] 


IN  BE  SHBDD'b  BBTAtB. 


789 


yean  immediately  preceding  bis  death.  During  a  portion  of  said  10  jears 
Ihej  lived  in  the  same  neighborhood  bat  not  in  the  same  house. 

Application  is  made  by  the  widow  for  an  inventory  and  to  order  the  exec- 
utor to  Bet  apart  property  to  her  under  the  statutes  relating  to  widows'  ex- 
emptions, and  is  opposed  upon  the  grounds  that  the  widow,  at  the  time  of 
her  husband's  death,  was  not  a  member  of  his  family,  and  Is  In  no  way  in- 
terested in  his  estate,  and  that  the  deceased  died  leaving  no  famjiy,  and  there- 
fore that  the  statute,^  which  provides  for  exemptions  by  its  terms  only  "  where 
a  man  having  a  fiimlly  shall  die  leaving  a  widow  or  minor  child  or  cliildren, 
the  following  artlclea  shall  not  1m  deemed  assets,  but  shall  be  included  and 
stated  In  the  inventoiy.  without  being  appraised,"  does  not  apply  to  this 
case  upon  Uie  undisputed  facts  stated  above.  I  am  of  the  opinion  that  this 
statote  must  receive  a  broader  and  more  liberal  constracUon  than  that 
claimed  by  the  learned  counsel  for  the  oonteetast.  For  numexous  legal  mean- 
ings of  the  word  "family"  see  Bouvler's  Kew  Iaw  Dictiimazy.  deflnlngsuch 
wnd  as  used  In  statutes  of  different  states,  and  decisions  of  courts.  The 
very  terms  of  the  statute  provide  that  the  family  of  the  deceased  testator 
may  consist  solely  of  hlssurvivlnv  wlfeorminOTchild.  Whether  sudi  widow 
or  child  may  have  been  living  wiu  and  been  supported  by  him  at  his  death, 
vould  seem  to  be  immateiial.  There  la  nothing  In  ttils  case  tending  to 
show  that  the  wife  was  ever  unfaithful  to  her  marriage  vows.  The  whole 
trend  of  legal  authorities  appears  to  conserve  the  rights  of  the  widow  to  her 
«xemptionii  upon  the  grounds  ot  public  policy,  justice,  and  humanity;  and 
the  remedial  statutes  relating  to  the  same  must  receive  a  liberal  construc- 
tion. The  legal  obligations  of  the  husband  compel  him  to  support  his  wife 
and  minor  children.  That  he  did  not  do  it  In  this  case  Is  no  argument  Id 
his  favort  and,  considering  the  relation  ctf  the  parties  as  husband  and  wife, 
every  xeasouable  presumption  must  be  made  in  her  favor.  The  conclusion 
would  not  seem  unreasonable  tliat  he  did  fkli  to  keep  his  marital  vom  to  ber. 
Ptgrc9  V.  PUrc«.  71  N.  T.  164;  Vedder  v.  Saaston,  46  Barb.  188;  Foa  v. 
£unu,  12  Barb.  677;  VoOehner  v.  Bitdson,  1  Sandf.  215;  Sheldon  v.  Bliia,  1^ 
^.T.81;  Xeu>/«T.AmftA,9K.Y.502;  Sarper  v.Xeat,10  How. Pr. 276. 282,. 
283;  ffu<clstT.i?rOfm,54How.Fr.409;  Currv  v.  CHtny.  10  Hun,  866;  Knett- 
Ua  T.  Sneoombt  22  N.  T.  249;  Dayt.  Sur.  275,  (Sd  Ed.,)  quoting  decision  of 
surrogate  of  New  York,  in  point,  not  reported;  WoodvxxTd  v.  Murrag,  18 
Johns.  400;  ScqfiOd  v.  Seofleld,  6  Hill,  642;  Kapp  v.  Publta  Administrator, 
2  Bradf.  Sur.  2SS.  In  the  case  last  cited,  the  court  says:  "There  is  some 
meaning  In  the  circumstance  that  the  words  *for  use  of  his  family*  were 
Bubstltoted  by  the  legislature  for  the  words  *  In  any  dwelling-bouse  *  as  orig- 
inally rqwrtod  by  the  revisers. "  In  re  Steward^t  Estate,  lU  IS,  T.  Siipp.  24, 
and  cases  tlierein  cited  on  question  of  construction  of  remedial  statutes.  The 
burden  of  proof  to  show  that  the  wife  was  at  fault  in  the  separation  rests 
with  the  hasband.  Sgara  v.  S?tt^fer,  6  K.  X.  268, 1  Barb.  408,  417.  To  hold 
that  a  husband  may,  by  brutal  ur  inhuman  conduct,  compel  his  wife  or  minor 
child  to  remove  from  his  household,  and  thus  sever  his  family  relations  with 
them,  and  by  such  acts  deprive  them  of  their  just  share  In  his  property  at 
bis  death,  would  seem  to  be  most  unjust  and  absurd.  I  direct  decree  that 
the  executor,  Ezra  H.  Shedd,  make  und  return  an  inventory  of  the  property 
of  the  deceased,  as  required  by  law,  within  15  days  after  service  of  a  copy 
of  .such  decree  on  him,  and  that  in  default  an  attachment  be  issued  agaiiut 
liim. 

1  B«T.  Bt  R.  T.  (Mih  Ed.)  p.  W,  |  & 
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HoBNiNO  e.  Smttb. 

(Fulton  Count\f  Court  October,  1800.) 

Oom  Ox  Arms,  nunc  Josncn— Tkkii  Fbbb. 

Code  CItU  Proc.  N.  Y.  {  8361,  snbd.  &  relaOnff  to  ooata,  whlob  prorldas  ihat|lD 
•hall  be  allowed  "for  each  term  of  *  *  *  a  oonoty  ooort,  not  exceeding  five, «( 
wliiob  the  oanse  Is  necessarily  on  the  calendar,"  doee  not  apply  to  a  cause  In  ttM 
•oonnty  court  on  appeal  from  a  jaetioe  of  the  peace,  where  a  new  trial  ie  not  de- 
manded in  tho  appellate  ooorl  In  sooh  oaaa.  ooits  are  rcwnlatad  by  Motion  WIT, 
which  proTldes  that  on  euohappeab  there  ehul  be  awaxdea  **to  the  i^peUant,  npon 
reversal,  thirty  dollars. " 

Action  in  a  justice's  a>urt  by  Francela  A.  Horning  against  David  Smith, 
Jr.  Judgment  was  rendered  for  defendant,  and  plaintiff  appealed  to  the 
eountj  court  on  questtona  of  law.  and  did  not  demand  a  new  trial.  The  county 
court  reversed  the  justice's  judgment,  with  oosts.  Defendant  (reBpmdent) 
now  moves  tor  a  new  taxation  of  oosts. 

F,  JB.  Towman,  for  plaintiit.  B,     AnibtU,  tor  defendant. 

KaoK,  J.  The  plaintiff  and  appellant  had  taxed  in  her  bill  of  eosts  the  fol- 
lowing Items,  viz.: 
Oosts  by  statute  on  reversal,        -----  930  00 

Four  term  fees,  810  each.       -----  40  00 

Costs  paid  to  justice  when  appeal  taken,  -        -         -7  00 

Goets  entitled  to,  In  justice's  court,  had  plaintiff  succeeded,  1  15 

Three  calendar  fees,  -        -        -        -        -  -150 

Clerk*8  fees  entering  order  of  reversal,        -        .        .  50 

 •  judgment,       ...        -        .  50 

FiUng  execution  and  entering  satisfaction,  -  -  -  31 
Sheriff's  fees  on  execution,        -        .        -        •        .  69 


Total,  as  Uxed,  SSI  65 

Objections  were  made  by  the  defendant  to  the  allowance  by  the  cleric  of  the 
four  term  fees,  amounting  to  also  to  the  81-50  item  for  calendar  fees, 
to  the  amount  of  81;  and  to  the  item  of  831  for  filing,  execution,  etc..  to  the 
amount  of  19  cents, — in  all,  841>19;  and  he  asks  to  have  snch  items  so  objected 
to  disallowed,  and  stricken  from  the  aggregate  amount  of  coata  entered  in  the 
judgment. 

It  was  conceded  upon  the  argument  of  the  motion  that  the  two  last  items 
of  81  and  19  cents  should  be  disallowed,  but  contended  by  the  plaintiff's  at- 
torney that  the  four  items  of  810  each  for  term  fees,  for  the  four  terms  the 
case  was  upon  the  court  calendar  for  argument,  and  not  disposed  of,  were 
right,  aud  should  not  be  disallowed.  Now,  upon  the  reversal  of  the  judg- 
ment, the  plaintiff  and  appellant  was  entitled  to  the  sum  of  830,  as  taxed  by 
the  clerk,  under  section  3067  of  the  Code  of  Civil  Procedure,  which  gives  to 
an  appellant  that  sum  upon  reversal  of  a  judgment;  and  also,  by  ower  8e<^ 
tions  of  the  Code,  entitled  to  her  disbursements,  the  particular  items  at  which 
need  not  here  be  considered.  This  appeal  was  one  under  section  S062  of  the 
Code,  wherein  the  plaintiff  and  appellant  did  not  demand  a  new  trial  in  the 
appellate  court;  consequently,  the  question  as  to  who  is  entitled  to  oosts  is 
regulated  by  section  3066  of  the  Code  of  Civil  Procedure,  and  the  amount  is 
fixed  by  the  next  section.  "If  the  judgment  is  reversed,  costs  mwst  be  awarded 
to  the  appellant,"  (subdivision  4,  S  3066.)  and,  "upon  an  appeal  provided  for 
in  this  aiticle,  costs,  when  awarded,  must  be  as  follows,  besides  disbarae- 
munts:  To  the  appellant,  upon  reversal,  thirty  dollars;  to  the  respondent, 
upon  aflnrmancp,  twenty-five  dollHrs,"  (section  3067.)  Under  these  provlft- 
ions,  then,  is  the  plaintiff  and  appellant  entitled  to  anything  more  than  tliia 
sum  of  8S0.  besides  disbunements?   Can  she  huve  these  term  feea,  amount- 
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lag  la  tbo  aggMgate  to  $4i>,  ladoded  la  her  bill  of  ooato?  It  U  claimed  hy 
her  eounael  thai  ahe  ia  entitled  to  them  by  virtue  of  the  laat  clauu  of  sabdi^ 
▼iaion  8  of  section  8251  of  the  Code  of  Civil  Froeedore,  which  la  oa  follows: 
"For  <Hie  term  of  the  marine  oonrt  of  the  olty  of  New  Tork  at  which  the 
caose  Is  aeeeaaarily  on  the  oatondar^  and  for  raoh  term  of  ttie  oiroait  court,  or 
trial  term  or  q>eoial  term  of  the  aupreme  eoart,  a  auperior  ooart,  or  a  county 
eourt,  not  exceeding  five,  at  which  the  cause  is  necessarily  on  Uie  calendar* 
excluding  tbt  term  at  which  it  is  1xled»  oUierwise  Anally  disposed  ofi  910. " 
This  pruvisitm  is  not  found,  however,  within  the  article  w  title  which  regu- 
lates cosU  la  oases  of  nweals  of  tfala  aatore,  but  in  an  entirely  different  arti- 
olBp  title,  aad  ehapter  cdT the  Code,  and  iqt^ee  oaly  to  cases  In  the  county 
court,  when  trial  of  auoh  oases  are  bad  therein,  and  has  no  apiAlcation  what* 
ever  to  a  case  like  the  one  la  hand.  By  comparing  the  provisions  of  section 
3067  of  the  Code  of  Civil  Procedure,  which,  in  my  opinion,  controls  this  case, 
with  section  871  of  the  Code  of  Froeednre»  which,  when  in  force,  governed 
like  eases.  It  will  be  seen  Uuit  they  are  tlie  same,  exoepU^  aa  to  tlie  amount 
to  be  awarded  upon  reversal  or  aflbmance;  and  section  307 of  that  Code  made 
aubatantial^  the  same  provisions  for  coats  in  other  cases  than  those  mentioned 
In  section  871(  and  in  language,  force,  and  effect  stood  la  sabstautlally  the 
same  relaUoa  to  it  that  aection  3251.  subd.  8,  of  kiat  dause  above  quoted, 
does  to  section  3067  of  the  present  Code,  and  aeveral  well-coasldered  caaes 
mnj  be  dted  whereia  it  was  held  that  the  two  seotfanu  were  entirely  Inde- 
jiendent  ci  eseh  other,  and  governed  different  and  distinct  classes  of  cases, 
and  that  the  provisions  of  section  307  could  not  be  so  construed  as  to  be  in  aid 
or  enlargement  of  the  coets  fixed  and  given  by  section  371,  in  case  of  an  ap- 
peal like  the  one  nader  consideration.  In  thecase  of  Taylor  v.  Swicy.  4How. 
Tr.  814,  which  arose  In  justice's  court,  and  was  appealed  to  the  conaty  court 
oa  qnesUon  of  law,  and,  by  reastm  of  Uie  dtsquallflcatloa  of  the  coun^  Judge, 
transfsrred  into  the  supreme  eourt,  and  there  argued  and  decided,  the  coats 
were  taxed  in  aeeordanoe  with  the  provfelone  of  section  807  of  the  Code  of 
Procedure,  corresponding,  aa  I  have  said,  with  the  last  clause  of  subdivision 
8,  §  3251,  at  a  much  laiger  sum  than  could  have  been  bad  under  aection  371, 
oorre^xwding  to  section  8067:  and,  on  motion  to  correct  the  same,  it  was  held 
by  Parkeb,  J.,  that  the  coats  allowed  by  aeetion  307,  aubd.  6,  were  not  ap- 
plicable to  the  case,  and  he  said:  "It  is  true  Uie  language  is  broad  enough 
[secti<m  8071  to  include  every  case  on  appeal,  except  an  appeal  to  the  court  of 
appeala;  hue  it  cannot  be  construed  as  applicable  to  an  appeal,  the  coste  of 
which  are  specially  provided  for  by  section  371.  Both  sections  must  be  con- 
sulted in  ascertaining  the  Intent  of  the  act."  In  the  case  of  O'CaUaghan  T. 
Carroll,  16  How.  Pr.  327,  which  was  alao  transferred  to  the  supreme  court 
by  reaaon  of  the  disqualification  of  the  county  judge  to  bear  it.  and  there  dfr 
cided,  and  the  judgment  reversed.  Thereupon  the  attorney  for  the  suo- 
cedsful  parfy  claimed  to  be  allowed  815  for  proceedings  before  argument  and 
$30  for  argument,  besides  SXO  for  term  or  calendar  fee,  all  of  which  were  dis- 
allowed by  the  derk,  aad  815  for  cost  upoa  reversal,  and  disbursements  only 
allowed,  and,  upon  an  appeal  from  such  disallowance,  Habris,  J.,  before 
whom  the  matter  came,  sustained  the  decision  of  the  taxing  officer,  aad  hdd 
that  the  proviaions  of  section  371  controlled  the  disposition  of  the  case. 

If  these  decisions  are  right,  and  I  believe  they  are,  then  the  defendant  la 
sostained  by  authority  in  Ms  position  in  this  case.  It  is  true  that  a  reference 
iB  made  in  section  3251.  subd.  ^  last  clause  above  cited,  to  county  court  und 
calendar  fee  therefor,  and  none  found  in  section  307  of  the  Code  of  Procedure, 
which  I  have  referred  to,  and  it  is  therefore  suggested  that  a  different  inter- 
pretation might  beglvento  it  by  reason  of  this  difference;  but,  conceding  the 
difference  nevertlieleos,  those  provisions  cannot,  in  my  opinion,  be  so  con- 
strued as  to  apply  to  a  case  in  the  county  court,  unless  It  is  one  prosecuted 
therein  as  an  original  action,  and  not  brought  there  by  w%y  oi  an  appeal,  either 
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Upon  questions  of  law  or  for  a  new  trial.  St  fbr  the  latter*  then  section  3073 
of  the  Code  of  Civil  Procedure  controls  andrwulatra  the  coats;  hence  tlie 
proTlaions  of  section  3251.  subd.  8,  can  have  no  bearing  upon  the  question  of 
costs  in  a  case  like  this,  where  the  appml  iB  upon  qnestitms  of  law  onfy.  and 
cannot  be  toToked  nor  applied  in  support  of  the  allowance  of  term  fees,  or  my 
costs  oxoeptlng  disbursements,  besides  Uie  sum  of  tSO  given  to  the  i^peUant 
npon  reversal  of  the  judgment. 

The  allowance  hy  Ihe  taxing  officer  of  the  four  term  fees  and  the  tl  and  19 
cents,  in  all  $41.19,  was  wrong,  and  the  same  most  be  disallowed,  and  the 
aggregate  amount  deducted  from  the  amount  entered  in  ttie  Judgment,  and 
credited  upon  the  expoutlon  which  has  been  issued  thereon,  and  an  order  is 
directed  to  be  entered  aooordingl^,  but  without  oosts  of  this  motion. 


Peck  «.  Baldwih. 

(Supreme  Court,  Oeneral  Term,  Foxirth  Department  Ifovsmber  20. 1890.) 
BvPPLBMKHTAKT  Fbocbbdinqs— Okdbr  bt  Sofbbmi  Coubt  Jdstiob— -Pugb  ot  Eiam- 

1HA.T10K. 

Code  Civil  Proc.  S  243^  provides  that  supplementary  prooeedlan  may  be  iosti- 
tutad  btttoreajudse  of  tneoourtout  of  whicn  the  execution  issued,  and  that  where 
the  execution  u  laaued  out  at  a  court  other  than  the  supreme  court,  and  the  judges 
thereof  are  absent  or  disqualified,  the  proceedings  may  be  instituted  before  a  lus- 
tice  of  the  supreme  court  Thou  follows  the  provision :  **In  that  case  If  he  does 
not  reside  within  the  judicial  district  embracing  the  county  to  which  the  execntion 
was  issued,  the  order  made  by  bim  must  be  returnable  to  a  Justice  of  the  supreme 
ooart  residing  in  that  district,  or  the  county  judge,  or  the  epecial  county  Judge,  or 
'  apeo^  surrogate  of  that  or  an  adjoining  county,  as  directed  in  the  order. "  if  rid, 
tbat  this  provision  is  not  conflned  in  its  operation  to  proceedings  institated  before 
a  justice  of  the  supreme  court  where  the  execution  has  been  issued  out  of  another 
court,  and  that  an  order  made  by  a  Justice  of  the  supreme  court  to  examine  a  judg- 
ment debtor  residing  in  another  judicial  district  must  be  made  returnable  before  a 
Justice  of  that  district,  though  the  exeoution  was  Issued  out  of  the  supreme  omul 
Approvbig  Brotordng  v.  Hayet,  41  Hnn,  863.   Hahuim,  F.  J.,  dissenting. 

Appeal  from  special  term,  Schuyler  county. 

An  a|^al  from  an  order  denyiog  defendant's  motion  to  set  aside  an  order 
in  supplementary  proceedinga,  and  an  order  appointing  a  receiver  in  snchpro* 
ceediogs.  The  judgment  against  the  defendant  upun  wliich  these  proceod- 
ings  were  baaed  whs  in  the  supreme  court,  and  entered  in  the  ufflce  of  the 
clerk  of  Tompkins  county.  The  defendant  was  a  resident  of  that  county. 
Execution  was  issued  upon  such  judgment  to  the  sheriff  of  that  county,  and 
no  other.  Upon  the  return  of  the  execution  unsatisfied,  the  respondent  ap* 
plied  to  Hon.  Geobge  N.Kennedy,  a  justice  of  tlie  supreme  court  residing  in 
the  fifth  judicial  district,  for  an  order  In  supplementary  proceedings  to  exiun- 
ine  the  defendant  as  such  Judgment  debtor.  The  order  was  granted,  bat  con- 
tained no  provision  making  i  t  returnable  before  a  Justice  of  the  supraoae  conii 
residing  in  the  sixth  judicial  district,  or  the  county  judge,  or  special  county 
Judge,  or  special  surrugate  of  Tompkins  county,  or  of  any  adjoining  oounty. 
The  county  of  Tompkins  is  embraced  wUtiin  the  sixth  judicial  distrtet.  A 
referee  was  appointed  by  such  oMer  to  examine  the  appellant.  Upon  the 
hearing  before  the  referee,  the  appellant  objected  to  the  proceedings  on  tlie 
ground  that  they  did  not  require  the  subsequent  proceedings  to  be  lud  before 
a  justice  of  the  supreme  court  in  tlie  district  in  which  the  appellant  resided. 
Subsequently,  an  application  was  made  before  Judge  Kennedy  for  the  ap- 
pointment  of  a  receiver,  upon  which  application  the  appellant  appeared  and 
objected  to  the  granting  of  such  order  upon  the  ground  that  the  order  for  an 
examination  of  the  defendant  was  Irregular,  In  that  it  was  granted  by  a  jus- 
tice of  tbe  siiprt^me  court  of  the  fil  th  judicial  district,  while  the  defendant  re- 
sided in  the  sixth,  and  the  order  i-eguired  the  subsequent  proceedings  to  be 
had  before  a  justice  of  tlie  fifth  jtidicial  district,  when  it  should  have  required 
them  to  have  been  had  before  a  justice  of  the  sixth  judicial  distriet*  wbm  ttw 
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defendant  resided.  These  objections  were  overruled,  and  Mr.  Justice  Ken* 
N£DT  made  an  order  appointing  a  receiver  of  ttie  defendant's  property.  From 
that  order  an  appeal  was  taken  to  the  general  term,  wliere  the  appeal  was  dis- 
missed on  the  ground  that  an  appeal  could  not  be  taken  to  the  general  term 
from  aocb  an  order,  and  that  the  appellant's  remedy  was  by  motion  at  special 
term  to  vacate  the  same.  Subsequently  the  appellant  made  a  motion  at  the 
Schuyler  special  term  to  vacate  the  orders  referi  ed  to.  which  motion  was  de- 
nied, and  from  the  order  denying  that  motion  this  appeal  was  taken. 

Argued  before  Hardih,  P.  J.,  and  Mabtih  and  Mbrwih,  J  J. 

Jf.  If.  Tompktfu,  for  appellant.   C^ton  S.  Leata,  for  respondent. 

MABTiN,  J.  Section  2434  of  the  Code  of  Civil  Procedure,  so  far  as  it  is  ap- 
plicable to  the  question  Involved  on  this  appeal,  In  effect  provides  tbat  either 
of  the  special  proceedings  mentioned  in  section  2432  may  be  instituted  before 
a  judge  of  the  court  out  of  which  the  execution  issued,  which  includes  a  jus- 
tice of  the  supreme  court  where  the  execution  was  issued  out  of  that  court. 
BalduHn  V.  Ferry,  25  Hun.  72.  It  then  provides  that  where  the  execution 
Is  Issued  out  of  a  court  other  than  the  supreme  court,  and  the  judges  thereof 
are  absent  or  disqnaliQed,  such  special  proceedings  may  be  instituted  beforea 
justice  of  the  supreme  court.  Then  follows  this  provision:  "In  that  case,  if 
be  dOM  not  reside  within  the  Judicial  district  embracing  the  county  to  which 
the  execution  was  issued,  tbe  order  made  *  *  *  by  him  must  be  return- 
able to  a  justice  of  the  supreme  court  residing  In  that  district,  or  the  county 
judge,  or  the  special  county  judge,  or  special  surrogate  of  tiiat  or  an  adjoin- 
ing county,  as  directed  in  tbe  order."  The  question  presented  is  whether  tbe 
provisions  contained  in  the  last  sentence  of  that  section  are  applicable  to  a 
proceeding  instituted  before  a  justice  bf  the  supreme  court,  where  tlie  execu- 
tion has  been  Issued  out  of  that  court,  or  whether  it  is  conflned  in  its  opera- 
tion to  proceedings  instituted  before  such  a  justice  where  an  execution  has 
been  issued  ont  of  another  ooort.  An  exact  and  literal  reading  of  the  section 
migbt  perhaps  seem  to  indicate  that  tliis  provision  was  limited  In  its  applica- 
tion to  the  latter  casoi  but  was  such  the  intent  of  the  legislature?  It  is  one 
of  the  rules  of  consteuetion  applicable  to  statutes  that  the  intent  of  the  legis- 
lature is  to  be  sought  for,  and,  when  discovered,  is  to  prevail  over  the  literal 
meaning  of  the  words  of  anypart  of  a  law.  This  intent  Is  to  be  found,  not 
only  by  considering  the  woids  of  any  part,  hut  by  asoeitalning  tbe  general 

fturposes  of  the  wm^.  The  wact  and  literal  wording  of  an  act  may  som^ 
imes  be  rejected  If,  apon  a  surrey  of  the  whole  act,  and  the  purpose  to  be 
accomplished,  or  the  wrong  to  be  remedied.  It  plain  that  sncb  exact  and 
literal  rendering  of  the  words  would  not  carry  out  the  Iwlslative  intent. 
People  T.  Potter,  47  N.  Y.  875;  Sell  v.  Mayor,  105  T.  lU,  11 N.  B.  Uep. 
495;  Delq/Uia  T  Srady,  108  K.  T.  529,  15  K.  £.  Bep.  428;  People  v.  Angle, 
109  K.  T.  568,  17  liT.  E.  Bep.  418.  In  seeking  the  Intent  of  the  legislatare 
in  passing  this  statnte.  we  are  led  to  Inquire  what  object  or  purpose  was  to  be 
accomplished,  or  what  wrung  was  to  be  remedied,  by  Its  enactment  A  hie- 
toiy  of  the  legislation  upon  this  subject  discloses  that  anterior  to  the  amend- 
ment of  section  S92  of  the  Code  of  Procedure,  wbicli  was  passed  In  1867. 
there  was  no  express  provision  requiring  an  order  In  supplementary  proceed- 
ings made  by  a  justice  of  tbe  supreme  court  to  direct  the  subsequent  proceed- 
ings to  be  liad  before  a  justice  of  the  district  where  tbe  judgment  debtor  re- 
sided or  had  a  place  of  business.  At  that  time,  however,  as  now.  the  exam- 
ination of  the  debtor  was  required  to  be  bad  In  the  county  wliere  be  resided. 
That  was  so  before  the  Code  of  Procedure.  (Bank  v.  f  etfer,  9  Paige,  249,)  and 
also  under  theCode  of  Procedure,  except  during  the  years  1849  and  1850.  But 
in  1867  tbe  Code  was  amended  by  requiring  the  proceedings  subsequent  to 
tbe  order  for  the  examination  of  a  Judgment  debtw  to  be  had  in  (he  Judicial 
Strict  whore  be  resided.   The  manifest  purpose  of  tliis  amendment  was  to 
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preTent  the  judgment  creditor  from  compelliDg  the  debtor  to  attend  the  snV 
seqaent  proceedings  in  a  poHIon  of  the  state  remote  from  liis  residence,  or  not 
appear.  This  was  both  reasonable  and  just.  It  certainly  is  unjust,  and,  in 
many  cases,  would  be  oppressive,  to  compel  a  judgment  debtor  to  attend  such 
proceedings  at  a  place  distant  froin  his  residence  or  place  of  buslnees  while 
enjoined  n-om  using  any  money  or  property  be  may  have  to  pay  bfs  expenses, 
or  to  pay  an  attorney  for  his  servloea  in  appearing  for  him.  The  object  and 
purpose  of  this  amendment  was  to  provide  a  remedy  against  such  a  course  of 
procedure.  The  law,  as  thus  amended,  remained  in  force  until  after  the  Code 
of  Civil  Procedure  went  into  operation.  Section  2434  of  the  Code  of  ClvU 
Procedure  was  intended  as  a  re^nactment  of  that  portion  of  section  292  of 
the  Code  of  Procedure  which  designated  the  judge  before  whom  these  proceed- 
ings might  l>e  instituted  and  continued,  and  which  provided  that  where  an 
order  was  made  by  a  justice  of  the  supreme  court,  all  subsequent  proceedings 
Should  be  had  before  some  justice  In  the  judicial  district  where  the  judgment 
debtor  resided.  See  senate  committee's  note  to  section  2434,  and  Ur.  Tbroop's 
note  to  same  section.  In  the  latter  it  is  stated  that  this  section  is  taken  from 
section  292,  and  amended  as  required  by  sections  2432  and  2433  of  the  Code 
of  Civil  Procedure,  and  ^so  as  required  by  section  7.  c.  545,  Laws  1874,  re- 
lating to  the  marine  court  of  the  city  of  New  York.  It  is  then  added:  "The 
words  *  where  the  judgment  debtor  resides  *  have  been  omitted  in  the  third 
sentence,  and  the  clause  has  been  inserted  In  the  fourth  sentence,  applying 
the  corresponding  provision  to  a  case  where  the  justice  of  the  supreme  court 
resides  in  a  district  other  than  that  to  which  the  execution  was  issued,  be- 
cause, in  certain  cases,  the  execution  may  issue  to  the  county  where  the  judg- 
ment debtor  has  an  otflce,  and  if  he  is  a  uon-resident,  the  words  expunged  are 
meHoingiess."  It  is  quite  apparent  that  the  commissioners  who  drafted  th 
Code  of  Civil  Procedure  did  not  intend  to  change  the  provision  of  section 292 
of  the  Code  of  Procedure  in  relation  to  proceedings  instituted  before  a  justice 
of  the  supreme  court,  except  to  expunge  the  words  "where  ttie  judgment 
debtor  resides"  and  insert,  in  lieu  thereof,  the  words  "embracing  the  county 
to  which  the  execution  was  issued."  This  was  the  only  change  mentioned, 
and  I  thinlc  the  only  change  intended.  I  cannot  think  that  It  was  the  intent 
either  of  the  commissioners  or  of  the  legislature  to  repeal  this  salutary  pro- 
vision entirely  or  in  part.  AH  admit  that  it  was  not  Intended  that  it  stiould 
be  wholly  repealed.  Why  then  should  it  have  been  re-enacted  in  part  only? 
Can  any  good  reason  be  assigned  or  suggested  why  the  legislature  should  have 
purposely  repealed  this  provision,  so  far  as  applicable  to  an  action  in  the  su- 
preme court»  and  re-enacted  it  as  to  an  action  in  any  other  court?  I  can  im- 
agine none.  Surely  not  because  it  would  be  less  int'onvenient  or  burdensome 
to  the  debtor  in  one  case  than  the  other,  as  it  is  manifest  that  such  would  not 
be  the  case.  If  no  sufficient  reason  can  be  found  for  such  a  distinction,  tlien 
it  Is  at  least  fair  to  presume  that  the  legislature  did  not  intend  to  create  it, 
unless  the  language  employed  is  so  clear  and  unambiguous  as  to  show  conclu- 
sively that  such  was  the  intent.  I  do  not  think  the  language  employed  re- 
quires any  such  construction.  It  seems  to  me  that  the  words  "In  that  case" 
may  well  be  construed  as  referring  to  a  proceeding  instituted  before  a  justice 
of  the  supreme  court,  unlimited  to  a  case  where  an  execution  was  issued  out 
of  a  court  other  than  that.  If  it  was  limited  to  a  case  in  a  court  other  than 
the  supreme  court,  then  the  provision  that  it  might  be  returnable  before  tlie 
county  judge,  or  special  county  judge,  or  special  surrogate  of  chat  county, 
would  seem  to  be  inconsistent  with  the  condition  which  must  exist  to  author^ 
ize  the  justice  to  make  the  order.  It  is  only  when  each  of  the  judges  before 
whom  the  proceeding  might  be  instituted  is  absent  ordlsqualitied  that  a  jus- 
tice of  the  supreme  court  can  make  the  order,  tind  If  that  is  the  only  case 
where  he  must  make  the  subsequent  proceedings  returnable  before  anotbei 
judge,  it  would  be  Idle,  if  not  absurd,  to  provide  that  he  might  make  the  pro- 
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eeedlng  letarnaldB  before  a  dus  of  offloen  wbo  wen  unable  to  act.  U 
aeemB  to  me  Uurt  the  obTiooa  purpoee  odt  both  the  cmamisslonere  and  the  leg- 
Uotare  wee  to  r»*enact  the  proTishHis  ot  eeotion  292ot  the  Code  6t  Frocednre, 
in  ralatlon  to  an  order  made  t^a  jiutioe  at  the  saprenw  oouiti  and  to  provide 
that  In  all  eaies  where  ttie  order  Is  made  hy  eueh  a  jostloe,  the  onbeeqaeab 
woceedtngs  most  be  had  In  the  Judicial  dbtriotembraeine  theeonntrto  which 
(be  aeentioa  was  issued*  or  In  that  coontj  or  an  adjoining  one.  If  before  the 
oClier  officers  menUoned.  I  am  also  of  the  opinion  that  that  section  may  be 
ttottstrned  so  as  to  carry  out  that  purpose  wid  intention  without  doing  violence 
to  the  langiuwe  emplojed. 

Thus  tar  I  have  discussed  Oils  question  without  reference  to  the  anthoi^ 
Itiee  bearing  upon  it.  In  JBrmming  t.  JTi^Mi  41  Hon.  882,  this  question 
was  before  the  general  term  of  the  second  department*  and  that  oourt  bdd 
tbat  where  an  order  was  made  by  a  Justice  of  the  supreme  court  to  examine  a 
Judgment  debtor  residi  ng  in  another  Judicial  district*  the  order  must  be  made 
returnable  l>efore  a  justice  of  tliat  district*  although  the  execution  was  issued 
oat  of  the  supreme  oourt.  In  deciding  tfa«t  case  it  was  held  tbat  the  words 
**in  that  case"  in  section  24S4,  did  not  alone  refer  to  orders  made  for  inferior 
judges*  but  were  intended  to  embrace  all  orders  made  before  a  Justice  of  the 
supreme  oourt.  This  case  was  cited  with  approval  in  Merrill  t.  Allin,  46 
Hun*  626,  and  the  same  doctrine  ia  laid  down  In  3  Rum.  Pr.  435.  and  Flero* 
^ec  Proc.514.  Here*  then,  we  hare  a  decision  of  the  general  term  of  one 
of  the  departments  of  the  state  upon  the  question  Involved  In  this  case.  Tbat 
case  has  been  so  far  approved  by  tlie  general  term  of  another  department  as  to  be 
cited  by  it.  This  construction  of  that  section  has  also  been  accepted  by  the 
mnthors  of  the  recent  text-books  on  the  subject,  and  the  rule,  as  stated,  has 
bsen  laid  down  as  the  true  rule  governing  the  practice  in  such  a  case.  U 
seems  to  me  that  the  uniformity  in  the  dedsions  <rf  the  several  departments 
which  should  prevail*  and  the  Impropriety  of  unsettting  the  practice  upon, 
this  question,  requires  us  to  follow  the  principle  of  the  decision  in  the 
Srctoninff  Cata.  It  is  true  tbat  Judge  Yann  at  special  term  held  other- 
wise, {Blanahard  v.  Beilly,  11  Civil  Froc.  R.  279.)  but  that  was  evidently  be> 
fore  the  case  of  Brouming  v.  Haysa  was  reported.  Moreover*  it  seems  to  me 
that  the  construction  placed  upon  this  statute  by  the  special  term  in  tbtMi  case* 
as  well  as  Id  the  case  at  bar,  was  too  exact  aud  literal,  and  did  not  express  the 
full  intent  and  purpose  of  this  statute.  I  am  of  the  opinion  tluit  the  special 
term  erred  in  denying  the  defendant's  motion  to  set  aside  the  orders  granted 
by  Judge  KaNHBDT*  and  that  tor  such  error  the  order  should  be  reversed 
with  (lO  costs,  and  that  the  appellant's  motion  should  be  granted  with  tlO 
eoste. 

Mbbwin*  J.*  concurs. 

Habdin.  F.  J.*  {distenting.)  Pardm  v.  Tilton,  20  Hun,  76;  affirmed,  83 
N.  Y.  623,  expressly  held  tbat,  under  section  292  of  the  Code  ot  Procedure*  it 
was  irregular  for  a  justice  of  this  court  to  Issue  an  order  for  the  examination 
of  a  judgment  debtor  In  a  county  outside  of  the  district  wherein  the  judge  r^ 
aided,  and  In  which  there  was  no  provision  "requiring  the  evidence  and  pro- 
ceedings bad  before  the  referee"  to  be  returned  to  the  jusllce  malilDg  the 
order.  In  delivering  the  opinion  in  that  case,  quotation  was  made  from  seo- 
tion  292  of  the  Code  of  Procedure  as  follows:  "AH  subsequent  procMdings 
shall  be  had  before  some  justice  in  the  judicial  district  where  the  judgment 
debtor  resides  to  be  specitied  In  the  order."  Following  tbat  quotation,  the 
opinion  continues:  "  The  direction  should  therefore  have  been  that  the  referee 
report  the  testimony  and  proceedings  to  the  justice  designated  in  the  order 
before  whom  the  subsequent  proceedings  were  to  be  had.  and  not  to  the  jus- 
tlee  wbo  made  the  order.**  Pardee  v.  TUton  was  decided  at  a  general  term  In 
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the  first  department  In  January,  1880.  In  Shult*  t.  Andretea,  54  How.  Pr. 
876,  decided  at  a  apedal  term  held  hy  me,  the  provisions  of  section  292,  already 
quoted,  came  under  consideration,  and  it  was  there  said  In  the  opinion :  "  lliis 
danse  contains  a  limitation  in  re^wot  to  the  jurisdiction  of  Justices  who  grant 
such  orders.  •  *  •  But  debtras  are  not  required  to  appear  In  subsequent 
proceeding  before  a  justice  residing  out  of  the  Judicial  district  in  which  the 
debtor  resides.  The  right  to  order  him  to  appear  In  suteeguent  proceedings 
out  of  the  district  ts  taken  away.  The  provuion  also  requires  the  order  to 
specify  *  some  justice  in  the  Judicial  district  where  the  judgment  debtor  re- 
sides.' Such  speoiflcation  is  Imposed  by  the  statute.**  The  provision  In  sec- 
tion 292  of  the  Oode  of  Procedure,  to  which  we  have  already  referred,  is 
omitted  from  section  2484  of  the  Code  of  Civil  Procedure,  and  the  latter  sec- 
tion provides  that  "either  special  proceeding  may  be  instituted  boCore  a  judge 
of  the  court  out  of  which  *  *  *  the  execution  was  issued."  This  lan- 
guage is  broad,  and  confers,  in  terms,  upon  the  judges  of  the  court  out  of 
which  the  execution  issui^  power  and  jurisdiction  over  special  proceedings 
instituted  before  them  In  cases  where  the  execution  was  issued  out  of  the 
court  in  which  they  are  Judges.  Following  this  general  language  is  a  pro- 
vision for  a  class  of  oases  "  where  the  execution  was  Issued  out  of  a  court  other 
than  the  supreme  court;"  and  after  enumeraUng  the  class,  and  providing fw 
eertiUn  facta  being  shown  an  affidavit,  it  Is  provided  thiU,  if  the  fecta 
enumerated  in  the  section  are  thus  shown,  *'the  special  proceedlnga  maybe 
instituted  before  a  justice  of  the  supreme  court."  Then  follows  the  winds: 
"In  that  case,  if  he  does  not  reside  witliin  the  judicial  district,  embracing  the 
oounty  to  which  the  execution  was  issued,  the  order  made  or  warrants  issued 
by  blm  must  be  returnable  to  a  justice  of  the  supreme  court,  riding  in  tliat 
district,  or  the  county  judge,  or  the  special  county  judge  of  thut  oran  adjoin- 
ing county,  as  directed  In  the  order  or  warrant."  We  think  the  words  "in 
that  case"  refer  only  to  the  words  found  in  the  second  provision  of  the  stiU^ 
ute  conferring  power  upon  justices  of  the  supreme  court  in  the  exceptlunal 
cases  enumerated,  to-wit,  where  the  execution  was  Issued  out  of  a  court  other 
than  the  supreme  court.  And  it  is  made  to  appear  by  affidavit  **ULat  each  of 
the  judges,  before  whom  the  special  proceeding  might  be  instituted,  as  pre- 
scribed in  this  aection,  is  absent  from  the  county,  or,  for  any  reason,  unable 
or  disqualiBed  to  act. "  Such  is  the  interpretation  placed  upon  the  section 
Yahn,  J.,  in  Blanchard  v.  Reilly,  11  Civil  Froc.  K.  278,  and  the  views  ex- 
messed  in  that  opinion  meet  with  our  approval.  In  delivering  the  opinion  In 
Browning  v.  Hayes,  11  Civil  Froc.  B.  223,  41  Hun,  882,  Bakkard,  F.  J., 
observed:  "Section  2434  of  the  Code  uf  Civil  Procedure  is  not  very  plain.  B 
can  be  gathered  therefrom,  by  a  very  strict  reading,  that  it  is  only  in  cases 
where  a  supreme  court  justice  makes  the  oi-der  in  place  of  other  inferior 
judges,  that  a  provision  must  be  inserted  making  the  order  returnable  before 
a  supreme  court  justice  or  other  local  niHgistmle  of  the  judicial  district  where 
the  order  Is  to  be  executed."  We  prefer  this  portion  of  the  opinion  as  a 
correct  interpretation  of  the  section  to  the  general  expressions  used  by  him 
in  the  latter  part  of  his  opinion,  In  which  he  reaches  a  contrary  interpretatian 
of  the  section  under  consideration.  In  a  note  to  that  <  ase  it  appears  that  Mr. 
Justice  Bartlbtt  entertained  and  expressed  substantially  the  same  views  as 
are  found  in  the  opinion  of  Yann.  J.,iu  Btannhard  v.  Reilly,  supra;  and 
that  result  seems  to  be  approved  by  Kbnnedt,  J.,  and  Shtth,  J.,  the  first  of 
whom  made  the  order  in  question,  and  the  second  approved  of  the  same,  as 
appears  by  his  memorandum  delivered  at  the  Schuyler  special  term  found  in 
the  appeal  book  before  us.  Merrill  v.  AUin,  46  Hun.  623.  does  not  aid  the 
contention  of  the  appellant.  In  that  case  the  judgment  was  recovered  in  the 
court  of  common  pleas  in  the  city  and  county  of  New  York,  and  an  execution 
was  issued  thereon  to  the  sheriff  of  that  county,  that  being  the  coon^  where 
the  judgment  debtor  resided;  and  subsequently,  a  tmnsorlpt  (tf  the  Judgment 
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was  filed  In  Ontario  county,  and  an  execution  was  Isaaed  to  that  county ;  and 
it  W8B  alleged  that  certain  parties  lield  property  of  the  Judgment  debtor,  and 
upon  an  affidiivit  to  that  effect,  application  was  made  to  the  county  judge  of 
Ontario  county;  and  it  was  finally  held  in  that  case  that  the  county  judge  had 
not  jurisdiction  to  entertain  the  proceedings.  We  are  of  ttie  opinion  that  the 
order  appealed  from  should  be  alflrmed.  Order  aifirmed*  with  910  oosts  ud 
diBbuiaementa, 


(Suprmie  Court,  Special  Term,  New  Tork  Count)/-   Angnst  B,  1890.) 
njUDnre — Ambmdheitt — Tiue — Sektiob  bt  ALiil. 

Code  Civil  Proc.  K.  T.  S  798,  which  proTides  that  where  "a  paper  muit  be  Mmd 
withlD  a  specified  time,  •  *  •  if  service  Is  made  through  the  poatrofflce,  the 
time  so  required  or  allowed  is  douhle  the  time  spedfled, "  does  not  doable  the  time 
for  aerving  an  amended  answer,  where  the  service  is  by  mall. 

At  chambers.  Action  by  Martin  J.  Ward  against  Joseph  Gillies  to  recover 
brdcer'i  oommisalon.  The  complaint  was  served  by  mail  on  March  2,  WWt 
and  Uie  answer  thereto  was  duly  served  by  mail  on  May  2,  1890.  Tliirty-Uva 
dajB  After  the  service  of  the  answer,  (June  6.  1890,)  defendant  served  an 
amended  answer  by  mail.  The  amended  answer  was  returned  on  the  ground 
ttiat  BOTTioe  tiiereof  was  not  had  within  the  proper  time.  After  service  of  the 
answer,  and  before  service  of  the  amended  answer,  plaintiff  noticed  the  cause 
for  trialt  and  put  it  on  the  calendar.  After  the  amended  answer  was  re- 
turned, plaintiff  took  an  inquest,  and  defendant  now  moves  to  set  aside  the 
judgment  entered  in  pursuance  of  such  inquest.  Code  Civil  Proc.  K.  Y.  g 
798.  is  as  follows:  "Where  it  is  prescribed  in  this  act.,  or  in  the  general  rules 
of  practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served,  within  a 
speciBed  time,  before  an  act  is  to  be  done,  or  that  the  advene  party  has  a 
specified  time,  after  notice  or  service,  within  which  to  do  an  act,  i£  service  is 
made  through  the  poet-offlce,  the  time  so  required  or  so  allowed  is  double  the 
time  specified,  except  that  the  service  of  notice  of  trial  may  be  made,  tlirough 
the  poet-offlce,  not  less  than  sixteen  days  before  theday  of  trial.  Including  the 
day  of  service." 

Wilder,  Wildtr  A  Lynoh,  ( WiUtam  J,  ZyrvA,  ot  eonnsel,)  for  plaintiffs 
ffakBB,  Page  A  Aakert  {Ira  O.  Ikxrrm,  tO.  oonnid,)  for  defendant. 

Beach,  J.  Motion  is  denied,  under  Code  Civil  Proc.  §  798,  as  now  woided, 
and  roonwy    Afidmw.  48  How.  Pr.  882,  with  tlO  costs. 


(Bwpreme  Court,  Spednl  Term,  New  York  Count]/-  August  S,  1890.) 

KcwraiABS— FoRBCLOBnBB— Appbal-Bond — SuT. 

Code  Civil  Proc  H.  Y.  8  18S1,  as  amended  bj  Laws  1879,  o.  M&  provide*  that  "If 
the  appeal  is  taken  from  a  judgment  or  order  *  *  *  directing  the  aale  or  the 
deUvei7  of  possession  of  real  property,  it  does  not  stay  the  execution  of  the  judg- 
ment or  order,  until  the  appellant  gives  a  written  undertaking  to  the  effect  that  he 
will  not,  while  In  posaeMion  of  the  property,  commit,  or  suffer  to  be  committed, 
may  waste  thereon;  and  that.  If  the  jaagment  or  order  is  affirmed,  or  the  appeal  is 
dismissed,  lie  will  pay  for  tbe  use  and  occupation  of  the  property.  *  •  *  i3ut  if 
the  judgment  directs  a  foreclosure  aud  sale  of  real  property  mortgaged,  an  under- 
taking Is  sufflcleat  to  stay  the  execution  of  judgment,  which  Is  to  the  effect  that  if 
the  judgment  is  affirmed  or  the  appeal  Is  dlsinlBBed,  the  appellant  will  pay  any  de- 
ficiency which  mE^  occur  upon  the  sale. "  Held  that,  on  appeal  from  an  order  di- 
recting the  sale  of  mortgaged  premises,  appellant  has  Us  election  to  give  an  unier- 
taking  conditioned  against  waste,  and  to  pay  for  use  and  oconpatloa,  or  to  pay  any 
deflowncgr  whicb  may  oooar  on  the  foreclosure  sale. 

Action  1^  James  M.  Horton  against  William  H.  Childs  to  foreclose  a  mort- 
gHge.   Defendant  moves  that  the  amount  of  tbe  bond  to  be  given  by  him  to 
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Btay  execution  pending  on  appeal  from  the  order  of  sale  be  fixed.  Code  CMl 
FroG.  K.  T.  g  1831,  is  as  follows:  **lf  the  appeal  is  taken  from  a  jadgmenk 
which  entitles  the  respondent  to  the  Immediate  possession  of  real  property« 
or  from  a  Judgmeot  or  order  directing  the  sale  or  the  delivery  of  posses- 
sion of  real  property,  it  does  not  stay  the  execution  of  the  judgment  or  order, 
until  the  appellant  gives  a  wi-itten  undertaking  to  the  effect  tbst  be  will  not. 
while  in  possession  of  the  property,  commit,  or  suffer  to  he  committed,  any 
waste  thereon;  and  that,  if  the  Judgment  or  order  is  affirmed,  or  the  appeal 
is  dismissed,  he  will  pay  the  value  of  the  use  and  occupation  of  the  propwty, 
or  the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed,  from  tiM 
time  ox  taking  the  appeal  until  the  delivery  of  the  possession  thereof,  pur* 
snant  to  the  judgment  or  order,  not  exceeding  a  specified  sum  fixed  by  a  judge 
of  the  court  below.  But  if  the  judgment  directs  a  foreclosure,  and  sale  of 
real  property  mortgaged,  an  undertaking  Is  sufficient  to  stay  the  execution  of 
the  judgment,  which  is  to  the  effect  that  If  the  judgment  is  affirmed,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which  may  oocor 
upon  the  sale.  In  discharging  the  sum  to  pay  which  the  sale  is  directed,  with 
interest,  and  the  c(»ts,  and  all  expenses  chargeable  against  the  proceeds  of 
the  sale,  not  exceeding  a  specified  sum,  fixed  by  a  Judge  of  the  court  below." 
For  opinion  on  foreclosure  of  mortgage,  see  7  K.  Y.  Bupp.  570. 

Charlea  Dt  Hart  Broum,  for  pl^tlff.  OonohWt  Neummb  <l  CardPtt, 
for  defendant. 

Andrews,  J.  The  precise  question  involved  in  this  motion  has  been  passed 
upon,  after  argument  and  full  considei-atlon,  by  the  general  term  of  the  fourth 
department,  in  the  oase  of  Gtow  v.  Qarloek,  29  Hun,  598.  In  this  case  it 
was  expressly  held  that  nnder  section  1831  of  the  Code,  as  amended  in  1879, 
an  appellant,  from  a  Judgment  directing  the  sale  of  mortgaged  premises,  has 
his  election  to  give  an  nndertaking,  the  condition  of  which  is  to  pay  any  de- 
fldenoy,  or  to  give  one  under  the  first  danseof  the  section  conditUined  against 
wastd.  and  to  pay  for  use  and  occupation.  See,  also.  2  Bum.  Pr.  p.  666,  and  2 
Abb.  Kew  Pr.  p.  993.  If  the  provisions  of  said  section  of  the  Code,  as  so  con- 
strued, work  injustice,  the  remedy  is  with  the  legislature.  The  eonrt  can 
only  enforce  the  law  as  it  finds  it.  It  appears  by  the  moving  papers  that  the 
premises  in  qaestion  are  vacant  lots  in  tliis  city.  There  is,  therefore,  no 
danger  of  waste,  and,  so  far  as  appears  from  the  papers  before  me,  the  value 
ot  tbe  use  and  occupation  of  the  same  will  l>e  but  nominal.  The  undertaking 
will  therefore  be  fixed  at  S500,  with  leave  to  the  plaintiff  to  move  to  increase 
the  same  if  It  shall  appear  hereafter  that  the  ndne  to  tbe  defendant  of  the  ms 
and  occupation  has  in  any  way  increased. 


(Supreme  Court,  apeOfal  Term,  New  Forit  Oovanm.  JUSy  U,  tBQOi) 

1.  Aastemmrr— RiSKT  or  Awioms  to  Stm — Cotcsidbratiow. 

Where  the  legal  title  to  b  uhose  Id  aotlon  has  pused  lo  the  aadgnee  thuoot,  B 
eannot  be  objected  to  the  aodgnee'K  riRbt  to  sue  that,  under  an  an«ement  betweea 
the  assignor  and  tbe  auignae.  the  aoUoa  is  for  the  beaeflt  of  toe  aiidgaor.  ne 
consideration  of  the  aaifgnmaDt  oaonot  be  iaqviied  lato  for  ttie  purpose  ctf  fliuftwi 
ing  tbe  aasignee>s  aotton. 

Sl  BAI.B— iNDiYiDtTAX.  FintcHABm—SPBcina  AxxonnnrTB. 

Sereral  perftons  agreed  with  tbe  agent  of  a  oorporation  to  buy  100  sharea  of  oop- 
porate  stock.  At  a  meeting  of  the  purchasers  ana  the  agrat,  each  purohaeercallel 
ont  the  namber  of  shares  that  he  would  take,  and  tlie  certificates  were  afterwards 
deliTered  to  each  subscriber,  according  to  the  amount  for  which  he  ■ttbseribed. 
Tbe  obligation  to  deliver  the  stock  did  not  become  fixed  until  tbe  entire  Mm^nt 
0100  ftbaresj  was  subtcrilMd  for.  Held,  not  a  Joint  purohaH^  bat  a  aala  of  apeoUe 
aUotmenta  of  a  gnm  amouDt  to  Indiridual  buyers. 
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L  Saw— Rbsowiox— TBirvT. 

The  ownen  of  tUxik,  wbo  were  office  re  of  th«  corporation,  sold  some  of  their 
sbares  under  an  kgreement  with  the  purohoaers  that  the  money  should  he  used  to 
bay  a  certain  secret  process.  After  the  sellers  had  plaoed  the  money  to  the  oredlfc 
of  the  oorporaUoDt  but  before  any  of  It  had  been  used,  they  dlscorfffvd  that  there 
was  BO  seorBt  prooeBS.  Afterwards  this  money  became  so  mingled  with  other 
moneys  of  the  corporation  as  to  be  Inoapable  of  iaeutlflcatlon.  Meid^  that  the  eon- 
tract  of  sale  would  be  rescinded,  and  a  retom  by  the  sellera  of  the  purchase  money 
decreed,  but  do  trust  wonU  be  declared  as  to  tbe  fnnds  In  the  hanos  of  the  oorpo- 
ration  or  Ita  receiver. 

Action  hy  Jamea  Moon  against  James  U.  Bobertson  and  William  H.  Oo^ 
torlll  to  rescind  a  sale  of  certain  corporate  stock,  and  to  follow  the  monej 
into  the  hands  of  the  receiver  of  the  company. 

Stent  P.  Wfieelert  for  plaintiff.  R,BuTnham  Moffat,  foi  defendants. 

Fattbbson.  J.  The  plaiatiff  Is  the  assignee  of  several  persons  who  pur^ 
chased  speciflo  quantities  of  shares  of  stock  of  the  Electric  Sngar  Be6nlng 
Company,  and  this  suit  is  brought  to  rescind  the  purchases,  to  recover  the 
purchase  price  paid,  and  to  follow  tbe  money  into  the  hands  of  the  receiver 
of  tbe  company;  to  have  a  trust  declared  in  favor  of  the  plaintiff  in  such 
money,  or  any  part  of  it  the  receiver  may  have,  to  tbe  extent  of  tbe  aggregate 
amount  of  tbe  several  claims  assigned  to  the  plaintiff;  and  for  other  appr(^ 
priate  relief. 

At  the  threshold  of  the  case,  two  objections  are  taken,  neither  of  which  is 
tenable.  It  is  claimed  that  the  plaintiff  has  no  standing  in  court  because  of 
certain  arrangements  made  between  him  and  his  assignors  whereby  the  fruits 
of  the  action  are  to  accrue  to  such  assignors,  and  not  absoltiteSy  to  him. 
AVhatever  doubt  might  have  existed  on  this  subject  Is  dispelled  by  tbe  case 
of  Sheridan  v.  Mayor,  etc.,  68  K.  Y.  80.  For  the  purpose  of  maintaining 
this  action,  the  legal  title  passed  to  the  plaintiff,  and  a  decree  herein  would 
be,  under  the  decision  in  that  case,  a  full  protection  to  the  defendants  against 
a  future  orother  suit  brought  on  the  same  cause  of  action.  There  is  a  trans* 
fer,  valid  and  complete  according  to  the  law  of  this  jurisdiction,  and  a  legal 
title  has  by  It  been  conferred.  What  the  consideration  for  it  was,  or  whether 
there  was  any,  or  what  arrangement  or  understanding  may  exist  between  the 
parties  respecting  the  ultimate  disposition  of  the  proceeds  of  a  recovery, 
aeems,  under  tbe  case  cited,  to  be  of  no  conseqnsnce. 

It  is  further  urged,  to  defeat  the  action,  that  the  sale  of  the  shares  was  of 
a  lot  of  100  undivided  shares  to  an  association,  or  syndicate,  as  it  is  called, 
of  purchasers,  wbo  bought  jointly,  and  not  severally,  and  that  therefore  all 
tbe  purchasers  must  either  unite  in  tbe  action  as  plaintiffs  or  those  refusing 
to  do  so  be  made  defendants.  If  this  were  in  substance,  and  by  the  intent 
of  the  parties,  as  well  as  in  mere  form,  a  joint  purchase,  the  point  would  be 
well  taken;  but  a  careful  reaiiing  of  the  testimony  as  to  the  relation  in  which 
the  purchasers  acquired  their  respective  interests  shows  that,  altboagh  the 
transaction  was  entered  Into  at  a  meeting  of  all  the  purchasers  with  the  sell- 
ers* agent,  they  did  not  purchase  jointly.— they  did  not  jointly  order  the 
whole  100  shares  to  be  distributed  among  themselves  afterwards,  but  each 
purchaser  bought  for  himself  the  exact  number  of  shares  for  which  be  sab- 
scribed.  They  were  dealing  with  the  agent  of  the  sellers.  Their  oommuntty 
of  action  extended  only  to  making  arrangements  so  that  the  whole  number  of 
shares,  upon  tbe  taking  of  which  in  fall  the  obligation  of  the  sellras  to  deliver 
depmded,  might  be  subscribed  for.  This  Is  dear  from  what  Pickup,  tbe 
sellers'  agent,  says  at  page  12  of  his  deposition.  He  states  that  at  the  meet- 
ing they  called  out  the  number  of  shares  each  would  take,  and  the  deliveries 
were  subsequently  made  to  each  subscriber,  as  an  individual,  according  to  his 
aulMcriptton.  The  real  nature  of  the  transaction  was  such  as  tb  constitute 
a  sale  ot  speciBc  allotments  of  a  gross  amount  to  individual  buyers,  each  tak- 
ing a  designated  number  of  shans,  and  a  joint  purchase  was  not  made.  The 
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deliveries  were  tu  be  directly  lo  the  individual  purclissers  by  the  agent  of  tlia 
sellers.  When  it  was  found  that  the  whole  number  of  shares  offered  would 
be  taken,  the  transaction  assumed  the  shape  of  an  independent  dealing  with 
each  subscriber.  Pickup  was  not  the  agent  (rf  the  purchasws  for  distribu- 
tion, but  he  was  the  agent  of  the  sellerB  to  receive  the  purohase  money,  and 
deliver  the  certiScutes  uf  shares. 

The  ground  upou  which  the  plaintiff  asks  the  court  to  decree  a  resefssioD 
of  the  transaction  is  tliat  the  sellers  have  perpetrated  a  fraud  upon  the  pur- 
chasers by  using  the  purchase  money  for  another  and  different  purpose  than 
that  to  which  tbey  promised,  as  the  condition  of  the  purchase,  to  apply  it. 
On  the  merits  of  the  case,  the  material  facts,  as  I  gather  them  from  the  rec- 
ord, and  the  effect  of  such  facts,  are  as  follows:  Prior  to  the  immediate 
transaction  out  of  which  this  suit  arises,  the  plaintiff's  assignors  were  share- 
holders in  the  Electric  Sugar  Beflniug  Company,  a  corporation  organized  to 
carry  on  the  business  of  reQning  sugar  by  electricity,  according  to  an  unpaU 
ented  and  undisclosed  alleged  process,  which  was  said  to  have  t>eea  disooT* 
ered  or  invented  by  one  Friend,  and  the  knowledge  of  the  particulars  or  de- 
tails of  which  process  had  been  kept  secret  by  Friend,  and  was  supposed, 
after  his  death,  to  be  in  the  possession  only  of  his  widow  and  of  one  Howard, 
a  stianger  to  this  suit,  but  who  was  the  owner  of  certain  machinery  stated  to 
be  used  in  refining  sugar  under  the  alleged  process  referretl  to.  The  capital 
stock  of  the  company  bad  all  been  issued  as  payment  for  the  process  and  the 
right  to  manufacture  thereunder,  but  4.U00  shares  were  afterwards  set  aside 
or  donated  to  the  company,  and  these  shares  came  into  the  ownership,  and 
under  the  control,  of  the  defendants,  Cotterill  &  Robertson,  the  latter  suc- 
ceeding to  the  interest  of  one  Woodward.  Cotterill  &.  BoberLson  disposed  uf 
the  greater  part  of  these  shares,  advancing  from  time  to  time  the  money  they 
received  for  them  (except  a  very  few  shares)  for  the  purposes  of  the  com- 
pany. For  several  years  experiments  had  been  made  with  results  proclaimed 
to  be  more  or  less  satisfactory,  and  large  amounts  of  money  had,  it  was 
claimed,  been  expended  on  such  experiments.  None  of  the  officers  or  share- 
holders knew  what  the  process  was.  All  the  parties  in  Interest  had  great 
oonfldence  in  the  undertaking,  and  anticipated  great  gains  from  it.  Cotterill 
was  the  president  of  the  company,  and  liobertson  its  treasurer,  and  they  were 
veiy  largely  interested  in  its  success.  In  December.  1888.  strenuoua  efforts 
were  made  to  indaoe  Mrs.  Friend  (the  widow)  to  disclose  the  secret  of  the 
process  that  it  might  be  patented  for  the  benefit  of  the  corporation,  she  being 
under  contract  to  make  the  disclosure  on  certain  terms,  which  required  ttia 
payment  to  her  of  a  large  sum  of  money.  Taking  up  the  case  at  this  point, 
it  is  perfectly  clear  that  in  December.  1888.  the  parties  in  Interest  were  look- 
ing with  great  anxiety  to  the  Immediate  revelation  to  the  officers  of  the  com- 
pany of  the  secret,  and  the  procurement  of  a  patent  by  which  the  pruous 
would  be  secured  to  the  corporation.  Tlunnpson.  a  patent  solicitor  of  lije^ 
pool,  had  been  brought  from  England,  In  October  or  November,  by  ttio  com- 
pany lo  assist  in  obtaining  the  patent,  and  on  December  26,  1888,  Cotterill 
was  at  Milan,  in  Wisconsin,  as  he  says,  "  for  the  purpose  of  arranging  with 
Mrs.  Friend  for  disclosure  of  the  process  and  preliminaries  for  planting. " 
Cotterill  and  Bobertson  were  partneis,  and  it  is  admitted  that,  In  the  tnns- 
action  involved  in  this  suit,  Itobwtson  acted  for  that  partnership.  With  tho 
situation  respecting  the  process,  and  the  patenting  thereof,  being  u  stated, 
and  about  a  week  before  Cotterill  went  to  Wisconsin  for  the  purpose  referred 
tu,  and  on  December  18,  Bobertson  sent  a  cable  dispatch  to  his  ag^at 
Liverpool,  stating  ttiat  every  day  was  showing  the  grwitest  Importance  of 
immediate  posseiMioD  of  ttie  secret,  and  requiring  about  SSO,000  to  complete 
necessary  funds,  and  offering  100  shares  at  £60  per  share,  provided  cash  vvn 
in  Xew  Tork  at  end  of  the  month,  (there  Is  a  significance  in  thto.  in  view  of 
Cotteriirs  errand  to  Wisconsin,)  and  also  authorizing  the  division  of  llie 
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■harfls  into  seTeral  hands,  (which  is  exactly  what  was  doae.)  provided  the 
whole  100  Bbares  were  subscribed  for.  Pickup,  the  agent  to  whom  this  meft* 
aage  was  sent,  consulted  with  certain  of  the  Liverpool  sbarebolders,  among 
them  the  plaintiff's  assignors,  aod  on  the  19th  telegraphed,  accepting  for 
seven  of  them  the  offer,  on  receipt  of  a  telegram  from  Thompson  that  he 
would  remain  in  Kew  York  until  the  patents  "were  lodged  for  America  and 
mailed  for  Europe."  It  is  claimed  by  the  plaintiff's  assignors  that  their  sub- 
scriptions were  made  and  their  shares  bought  to  enable  Hobertson  to  raise 
the  money  necessary  to  be  paid  to  Mrs.  Friend  to  oblain  the  secret  and  to  pro- 
cure the  patents,  and  tliat  there  was  an  assurance  given  by  Pickup,  the  sell- 
ers* agent,  that  it  would  only  be  used  for  that  purpose.  This  is  the  vital 
quest-on  of  fact  in  the-case.  If  such  a  condition  were  attached  to  the  pur- 
chase, the  defendants,  Bobertson  &  Cotterlll.  are  bound  by  It  as  part  of  the 
contract  made  by  their  agent,  lockup.  The  terms  of  the  telegram  initiating 
the  transaction,  and  which  were  made  known  to  the  purchasers.  Indicate  that 
the  purpose  for  which  the  money  was  needed  was  to  get  possession  of  the 
secret,  and,  on  the  whole  testimony,  I  am  forced  to  the  conclusion  that  the 
contract  was  as  the  plaintiff  claims.  Blgland,  Latham,  Karck.  and  Kobertson 
all  testify  that  the  condition  referred  to  was  understood  as  annexed  to  the 
purchase.  The  only  real  contradiction  la  In  Pickup's  deposition,  and  I  am 
nut  at  all  imprrased  by  bis  testimony.  The  view  of  the  purchasers  is  also 
sustained  by  the  telegrams  following  those  already  referred  to.  On  the20tfa, 
Bobertaon  telegraphed  Pickup  that  special  arrangements  were  completed  in- 
suring speedy  patenting,  and  that  Thompson  would  return.  On  the  same 
day.  Pickup  sent  back  a  message  from  the  Intending  purchasers  that  Thomp- 
son's return  would  be  disastrous,  and  that  shares  had  declined  on  the  mere 
rumor  of  his  going  back  to  England,  and  asking  Robertson  to  "state  distinctly 
whether  six  thousand  final  sum  requited."  The  meaning  of  this  inquiry 
seems  to  be  quite  clear.  By  the  first  cable  dispatch  it  was  stilted  that  S30.- 
OOO,  about  the  equivalent  in  round  figures  of  £6,000,  were  required  to  get 
possession  of  the  secret,  and  this  Inquiry  is  plainly  addrassed  to  the  ascertain- 
ment of  the  sufficiency  of  that  amount  for  that  purpose.  On  the  2lst,  Robert- 
son sent  from  New  York  a  message  that  the  offer  was  accepted;  that  Thomp- 
son bad  been  paid  a  fee  to  remain;  the  £6,000  to  be  remitted  next  day,  and 
"Thompson  cables  Blgland  six  thousand  enables  us  close  Friend."  Here  Is 
a  direct  reference  to  the  amount,  and  the  purpose  to  wh)ch  It  was  to  be  ap- 
plied, and  Robertson  notifies  the  purchasers,  through  Pickup,  that  Thompson, 
the  solicitor,  will  communicate  directly  to  Biglaod,  one  of  the  purchasers, 
ttiat  the  £6,000  will  suffice.  On  the  same  day,  Pickup,  at  the  request  of  the 
purchasers,  telegraphed  Bobertson:  "Syndicate  agrees.  Money  to-morrow. 
Bequest  cable  when  documents  disclosing  process  your  possession."  Con* 
sidering  this  whole  telegraphic  correspondence  together,  connecting  it  with 
the  situation  as  It  stood  In  the  middle  and  latter  part  of  the  month  of  Decem- 
ber, 1888,  and  the  testimony  as  to  wh^  occurred  in  Liverpool  when  the  sub- 
scriptions  were  made  for  these  100  shares,  I  entertain  no  doubt  that  the  money 
was  sought  by  the  sellers,  and  the  purchase  was  made  merely  to  enable  Rob- 
ertson to  get  the  funds  with  wiilch  to  pay  Mrs.  Friend  the  amount  required 
for  the  surrender  of  the  secret  in  order  that  a  patent  might  be  obtained,  and 
that  there  was  an  agreement  to  apply  it  to  that  purpose;  that  Is  to  say,  that 
the  purchase  was  made  on  the  understanding  that  the  money  should  be  paid 
to  Mrs.  Friend  for  the  secret,  and  that  that  was  the  inducement  and  condi- 
tion of  the  purchase.  At  the  same  time,  Uie  purchasers  were,  ot  course, 
looking  to  the  profit  tbcty  might  make,  the  difference  between  the  £60  per 
share  and  the  selling  price  in  the  Liverpool  market,  but  tlie  great  object  to  be 
obtained  was  the  disclosure  of  the  secret,  and  the  procurement  of  the  patent, 
as  a  consequence  of  which  the  shares  could  be  greatly  enhanced  in  value  by 
the  establishment  of  the  company  on  the  sabstantial  basis  <tf  exclaslve  right 
T.llM.Y.S.no.14 — fil 
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to  a  known  and  patented  process.  The  whole  100  shares  were  subscribed 
for,  but  as  to  10  of  them  payment  was  to  be  postponed  by  a^mment  ontil 
the  I8th  <rt  Januarj,  1889.  By  special  arrangement,  6  more  shares  were  sold. 
Pickup  remitted  to  New  York  (with  other  mon^)  £6.400,  being  the  pa^ 
chase  price  of  the  90  shares.  Of  this  amount  the  plnlntUTs  assignors  severe 
al^  paid  the  following  sums,  viz.:  Fwe,  £600;  Blgland,  £600;  Bobertson. 
£600;  Earck,  £420;  Latham,  £1,200.  This  money  was  received  by  Bobert- 
son in  Xew  York  by  cable  transfer  by  the  24th  of  December,  two  6ayM  be- 
fore Gotterill  arrived  at  Milan,  in  Wisconsin.  Bobertson  deposited  it  in  his 
own  private  bank-account.  He  did  not  apply  it,  nor  any  part  of  It.  to  pay  iln. 
Friend  for  Om  secret,  bnt  loaned  it  to  the  company  for  general  purposes,  as  he 
had  been  in  the  habit  of  doing  with  other  moneys  realized  from  sales  of  atock 
owned  by  him  and  Cotterill.  In  the  transaction  of  the  sale  of  the  shares  under 
consideration,  Bobertson  acted  for  himself  and  his  partner,  Cotterill,  and  not 
for  the  company.  They  disposed  of  their  own  stock,  and  the  comp»ny  was 
not  in  any  way  a  party  to  the  dealing.  There  can  he  no  claim,  therefore, 
against  the  company  or  the  receiver,  based  on  the  idea  of  an  agency  for  tiie  com- 
pany residing  in  the  sellers.  Those  sellers  were  merely  loaners  of  mon^  to  the 
company.  Tbey  received  the  avails  of  the  sale  of  their  own  stock  on  condi* 
tion  that  they  should  use  such  avails  for  one  specific  purpose.  It  was  a  par- 
pose  of  prime  Importiince  to  every  shareholder.  It  was  to  secnre  the  one 
great  and  crowning  necessity  fur  the  success  of  the  enterprise,  and.  Inasmuch 
as  the  sellers  did  not  devote  the  money  to  that  purpose,  the  purchasers  who 
were  damaged  thereby  are  entitled  to  apply  to  a  court  of  equity  to  rescind, 
unless  they  have  estopped  themselves  from  so  doing.  The  power  of  a  court 
of  equity  to  avoid  an  executetl  contract  in  such  a  case  has  not  l)een  drawn  in 
controversy  here,  but  is  conceded,  and  therefwe  it  is  not  necessary  to  rtfferto 
the  authorities.  It  is  an  Inherent  power  of  the  court,  and  the  principle  upon 
whicli  it  acts  Is  succinctly  stated  by  Lord  St.  Leonabds  in  Jorden  V.  Moiiey, 
5  H.  L.  Cas,  185,  as  follows:  "It  is  utterly  immaterial  whether  there  is  a 
misrepresentation  of  fact  as  It  actually  existed,  or  a  misrepresentation  of  an 
intention  to  do,  or  abstain  from  doing,  an  act  which  would  lead  to  the  dam- 
age of  the  part^  whom  you  thereby  induced  to  deal  in  marriage,  [as  in  that 
case.]  or  in  purchase,  [as  in  this,]  or  in  anything  of  that  sort  upon  the  &ith 
of  that  i^resentation.^ 

The  question  now  arises  as  to  the  company  or  the  receiver  being  liable  in 
any  way  to  the  plaintiff.  As  to  original  liability,  there  is  none,  tat  the  com- 
pany was  not  a  party  to  the  dealing  with  the  purchasers.  It  is  claimed,  how- 
ever, by  tlie  plaintiff  that  the  money  having  been  paid  (or  in  effect  paid)  into 
the  treasury  of  the  company,  or  used  for  its  benefit  generally,  under  tlie  loan, 
it  would  be,  and  the  receiver  is,  liable,  and  that  as  that  money  can  be  traced 
into  its  possession,  a  specific  lien  should  be  declared  upon  so  much  of  It  as  b 
to  be  found  In  the  hands  of  the  receiver,  and  especially  upon  SIO.OOO  now  on 
deposit  as  security  in  certain  actions  pending  In  Wisconsin  against  Mrs. 
Friend.  The  facts  connected  with  this  phase  of  the  case  may  belted  briefly: 
When  Robertson  received  the  £5,400  be  deposited  it  in  his  prlTats  bank-ac- 
count with  other  moneys  of  his  own.  On  December  31. 1(^8,  ha,  as  treas- 
urer of  the  company,  caused  an  entry  to  be  made  in  its  cash-book  of  t28,108.80 
to  the  credit  of  the  Joan  account  of  IioI>enson  &  Cotterill.  and  it  la  stated  in 
that  entry  that  the  sum  was  the  proceeds  of  96  shares  sold  in  Liverpool  be- 
tween the  21st  and  24th  of  December,  1888.  The  money  was  not  actually  paid 
over  to  the  company  un  December  Slst,  but  at  various  times  In  January,  1889. 
and  in  VHriuus  amounts  it  was  paid  out  for  the  l>eneflt  of  or  on  account  of 
the  comjjaDy ;  910,000  of  it  being  sent  to  Wisconsin  as  security  in  legal  pro- 
ceedings taken  against  Mrs.  Friend.  All  the  payments  un  account  of  the  com- 
pany, charged  on  its  books  against  the  $23,108.80,  seem  to  have  been  made 
after  January  4, 1889.   They  were  all  m.tde,  therefore,  after  BobeitaoB  & 
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Gotterill  had  ascertained  that  tbere  was  no  seer^  process,  aod  that  the  Friends 
and  Howard  had  Imposed  upon  the  oompanyt  and  those  Interested  In  it.  On 
Januarj  2,  1889.  acoordln;  to  Bobertson's  testimony,  he  and  Cotterill  bn^e 
into  the  factory,  and  discovered  the  great  deception  the  pretended  inventors 
or  discoverers  had  practiced.  Inforooation  of  it  was  imm^iately  given.  Bob- 
ertsou  A  Cotterill  were  in  no  way  connected  with  this  stupendoas  fraud; 
but  they  knew  several  dnys  before  aiiytliing  was  paid  out  by  the  company  from 
this  $28,108.80  that  the  purpose  to  which  th^  had  agreed  to  apply  the  pro- 
ceeds of  the  100  shares  could  not  be  accomplished,  and  they  then  had  it  in  their 
power  to  recall  the  money  by  csnoeiing  the  loan,  and  t^urn  it  to  the  pur- 
chasers of  the  100  shares. 

It  is  upon  this  stnte  of  facts  tbi^  the  plaintUI  claims  the  right  to  follow  the 
money  of  his  assignors  into  the'  possession  of  the  company,  and,  thi-ough  it. 
into  the  hands  of  the  receiver,  upon  the  the<»ry  that  the  company  held  it  aa  a 
trust  fund ;  it  having  notice,  by  the  knowledge  of  Robertson  and  Cotterill,  its 
treasurer  and  president,  of  the  limitation  of  use  of  that  money.  It  Is  not  clear 
that  the  purchase  money  constituted  a  trust  fund  in  any  sense.  Certainly,  as 
to  those  purchasers  who  are  not  representt^d  in  this  suit,  and  who  have  not 
sought  to  rescind,  the  money  paid  to  Kobertson  cannot  be  considered  as  af- 
fected by  a  trust,  and,  while  it  is  true  that  each  purchaser  has  his  own  right, 
because  hedealttcaan  individaal  in  buying  his  shares,  yet,  after  all,  the  trans- 
action wus  only  a  purchase  and  sale.  The  title  to  the  stock  passed  on  delivery. 
The  sellers  became  entitled  to  the  money.  They  were  bound,  as  between 
them  and  the  purchasers,  to  use  It  in  a  certain  way.  They  failed  to  do  so.  That 
gives  a  right  uf  resclsiiion,  but  it  seems  to  me  nothing  more  than  that,  and  a 
decree  that  the  sellers  pay  back  the  purchase  money.  This  is  a  suit  in  equity, 
in  which  the  court  is  asked,  under  all  the  circumsCancesof  thecase,toadjudgtt 
that  the  sale  was  void.  Until  decree  is  pronounced,  the  transaction  remains 
just  as  it  was  when  the  contract  was  performed.  That  contract  was  void- 
able at  the  option  of  the  purchasers,  and  I  am  not  inclined  to  bold  that,  on  a 
mere  transaction  of  purchase  and  sale,  a  trust  follows  the  fund  where  the  seller 
agrees  to  use  the  money  for  a  specific  purpose,  and  omits  or  fails  to  do  so. 
Ihe  cases  cited  by  the  learned  counsel  for  the  plaintiff  are  not  applicable  here. 
But  it  Is  anneccflsary  to  pursue  Uie  subject  further.  The  receiver  is  not  shown 
to  have  In  bis  hands  any  of  the  money  paid  for  these  shares,  unless  it  may  be 
the  SIO.OOO  on  depuslt  in  Wisconsin,  and,  as  to  th^  sum,  It  cannot  be  held 
Clist  it  la  the  proceeds  of  the  shares  bonght  by  the  pl^ntifTs  assignors.  The 
moneys  were  intermingled  from  the  time  they  were  remitted  by  Pickup;  be 
sent  the  amounts  paid  by  the  platntiira  assignors  with  those  paid  by  the  other 
parchasers,  and  with  yet  othffl:  money,  received  from  outside  sources.  Bob- 
ertson  again  mingled  them  with  his  own  money  in  New  Tork,  and  it  is  im- 
possible, as  the  proof  standi  in  this  oauBOi  to  say  from  what  source  that  VIO.- 
000  was  derived. 

It  Is  urged  by  the  defendants  that  ttie  phdntllt  is  not  entitled  to  any  relief, 
as  to  four  of  bis  assignors,  because,  with  full  knowledge  of  the  facts,  and 
after  the  exposure  of  the  fraud  of  Friend  and  Howard,  they  afllrmed  the  pur- 
ohase  by  dealing  with  the  shares  as  their  own  property,  and  thereby  have  pre- 
cluded themselres  from  seeUug  the  aid  of  a  court  of  equity.  On  a  criUcal 
examination  of  the  whole  case,  I  am  not  satisfied  that  this  contenUon  is  well 
founded.  Ab  to  BIglnnd.  the  two  diues  delivered  to  hla  brothers,  were  as  U 
appears  from  his  answer  to  the  twenly-seoond  erosa-lnterrogatory,  subseribed 
for  by  him  for  them,  and  he  delivered  them  each  his  ceitifieate  for  one 
share  after  the  oollapse  of  the  company.  This  does  not  bind  blm  to  Uie  pa> 
chase  of  bis  otliar  eight  sharvs.  He  merely  gave  to  the  owners  each  bis  evi- 
dence ot  ownership  ot  his  oneshare.  But  plaintiff,  aa  representing  Bighmd's 
interest,  can  only  claim  relief  aa  to  the  tight  shares  ttiat  were  Blgland's  own 
property.  Ife  does  not  represent  the  other  two  sbaras.  As  to  Latham,  the 
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contract  was  made  between  him  aad  Bobertson.  and  he  was  the  Qstenslble 
purchaser.  It  Is  true  that  It  appears  now  that  be  bought  for  Joshua  Hock* 
ing,  bat  he  had  the  legal  title  to  the  shares.  He  would  have  been  treated  as 
the  purchaser  la  any  contest  arising  between  him  and  the  sellers,  and  be  baa 
done  nothing  to  bind  himself  or  Mr.  Hocking  IrreTocably  to  the  transaction, 
and  Mr.  Hocking's  ratification  of  the  assignment  to  Moore  is  in  evidence. 
There  is  nothing  to  show  that  Page  has  bound  himself  to  the  parchase  with 
knowledge.  Earck's  position  Is  sufficiently  explained  in  the  testimony.  The 
tenders  of  stock  certificates — If  that  were  necessary  before  this  snit  was 
brought — seem  to  lie  sufficient.  As  to  Bigland,  his  situation  is  folly  explained. 
What  was  done  by  the  Farmers*  Loan  &  Trust  Company,  the  transfer  Hgent 
of  the  refining  company,  in  canceling  the  old  and  Issuing  the  new  certificates, 
is  not  blndlug  upon  him  if  it  made  a  mistake,  and  I  think  it  did,  for  be  di- 
rected that  10  certificates  of  one  share  each  be  issued  for  the  idenUcal  oertiQ- 
cate  he  received  from  Pickup,  and  which  he  forwarded  to  be  surrendered  that 
the  transfer  he  required  might  be  made.  There  must  be  a  decree  that  the  sale 
of  the  shares  to  the  plaintiff's  assignors  be  rescinded,  and  that  the  plaintiff 
recover  of  the  defendants,  Robertson  &  Cotterill,  the  sums  paid  by  them,  re- 
spectively, less  £120,  (being  the  price  of  the  two  shares  bought  by  Bigland  on 
account  of  his  brothers,)  with  the  costs  of  this  action,  and  that  the  compl^nt 
be  dismissed  as  to  the  receiver,  with  costs.  The  motion  cA  the  plaintiff  to 
amend  the  oomplalnt  is  denied. 


(Supreme  Court,  General  Term,  Fifth  Department.  October  tS,  1890.) 

BSFORIUTIOK  or  COKTRAOT— AsaiQNMBMT  Or  iBStFBAKOK  POUOT. 

In  an  action  to  reform  an  absolute  asaignment  of  two  iosarauoe  pollotea.  In  oneof 
whioh  plaintiff's  testatrix  was  the  beoeflciaiT,  so  as  to  make  it  a  oollsteral  one  only, 
the  evid^ce  showed  that  the  assigned  was  the  afrent  who  Issued  the  poUoiea;  tb»t 
he  had  paid  the  premiums  for  three  Tears,  and  held  the  polioies  as  oculateral  aeca- 
ritT  for  the  repayment  of  these  advances ;  that  he  deolinea  to  make  further  advances, 
and  taststed  upon  payment,  but  eventually  agreed  to  taka  the  policies  for  (500,  and 
to  apply  the  amount  on  the  indebtedness  to  htm.  It  also  appeared  that  teata- 
trix  nod  executed  a  separate  and  absolute  assignmimt  of  Uie  poUor  in  whioh  she 
was  named  as  beneficiary.  Held,  that  the  complaint  was  properly  dtsmiseed. 

Appeal  from  special  term.  Livingston  county. 

Action  by  Otto  Kelsey,  as  administrator  of  Mary  Marsh,  against  William  R. 
McNalr.   There  was  judgment  for  defendant,  and  pliUntiff  appeals. 
Argued  before  Dwienx,  P.  J.,  and  Maoohbeb  and  Corlbtt,  JJ, 
/.  3,  Adamut  for  appellant.  S,  A.  Natht  tot  reepondent. 

D  wiaHT.  P.  J.  Althou^  this  action  has  been  several  times  tried*  tha  fsots 
<A  the  case  have  now  for  the  first  time  been  passed  upon  ander  the  allesations 
of  the  amended  complaint,  and  the  trial  court  has  found  against  the  ^dnfelff 
on  all  of  those  allegations  upon  wliich  issne  was  Joined  by  the  answor.  Ths 
oonclnsion  <tf  law  that  the  plaintiff's  complaint  should  be  dismissed  nsolted. 
necessarily,  from  the  findings  of  fact,  and,  oonseqnently,  this  appeal,  wbli^  Is 
based  upon  exceptions  to  those  findings  and  conclusion,  presents  only  qttes- 
tions  of  fact  for  our  consideration.  The  action  was  for  Uie  refOTmatlon  of  u 
instrument  In  writing,  executed  by  the  original  plalnUff  (Mrs.  Hary  Marsh) 
to  tbe  defendant's  assignor,  (Chauncey  W.  Gibson,)  which  purported  to  tiaw* 
f«r  to  tbe  latter  a  policy  of  insurance  on  the  Uie  of  Oharlas  H.  Marsh,  in 
wliicli  Mrs.  Marsl^  who  was  the  mother  of  the  insured,  was  named  aa  the 
Lttnefldary.  The  assignment  embraced,  besides  the  pcHlc^y  ia  questtoa,  a  po^ 
icy  on  the  life  of  John  B.  Marsh,  a  brother  of  Charles  H.,  In  which  the  latter 
was  named  as  a  beneficlazy.  The  assignment  was  absolate  In  form,  and  w 
pressed  a  eonsideratioa  amounting  to  (500,  consisting  <A  three  Itema  of  pay- 
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ment  or  er«dlt,  to  be  i^U«d  upon  three  specified  Items  of  Indebtednesi  of  the 
two  brothen  to  Qlbson.  It  was  signed  ChiirleB  nnd  Jolin  and  Uary  Marsh, 
which  Included  both  the  insured  and  the  two  beneficiaries  In  the  two  policies, 
nspectivelj.  The  reformation  sought  in  this  action  was  to  transform  the  as- 
■Ignmect,  so  ftv  as  Mrs.  Marsh  was  concerned,  from  an  absolute  to  a  collat- 
eral one,  which  should  purport  to  be  given  as  collateral  securitv  for  the  p^)r. 
ment  of  the  three  iteuts  of  Indebtedness,  amounting  to  4500.  mentioned 
therein.  The  demand  for  this  relief  was  based  upon  Uie  allegation  that  the 
agreement  between  the  parties  was  for  a  collateral,  and  not  for  an  absolute, 
assignment,  and  that  the  signature  of  Mrs.  Marsh  was  obtained  to  the  paper 
as  drawn  by  the  false  and  fraudulent,  or  mistaken,  representation  of  an  al- 
leged agent  of  Oibson,  to  the  effect  that  the  Insurance  compauj  would  not 
reoognize  an  assignment  of  a  policy,  though  collateral  in  purpose,  unless  it  was 
made  absolute  in  form. 

We  do  not  propose  to  consider  tlie  legal  aspects  of  the  case  thus  presented, 
nor  whether  the  case  has  been  materially  changed  in  those  aspects  1^  an 
amendment  to  the  complaint  made  since  a  former  review  In  the  court  of  ap- 
peals. 1 N.  £.  R^.  660.  We  prefer  to  rest  our  decision  In  afflrmanra  of 
this  judgment  upon  tlie  concliision  at  which  we  have  arrived  after  very  care- 
ful consideration  of  the  evidence,  that  the  findings  of  fact  of  the  trial  court 
cannot  be  disturbed.  There  are  many  circumstances  of  the  transaction  which 
render  it  altogether  Improbable  that  Gibson,  a  creditor  of  the  two  Marshes  in 
In  a  very  large  amount,  should  ever  have  proposed  or  consented  to  take  an  as- 
signmerit  of  these  policies  as  collateral  security  limited  to  the  particular  items 
of  indebtedness,  mentioned  In  the  assignment.  Neither  of  them  was  for 
.money  then  advanced,  or  for  credit  thereafter  to  be  given,  but  all  represented 
■mall  portions  of  an  Indebtedness  already  existing.  The  Qrst  item  was  the 
exact  amount  of  an  overdraft  of  Oharles  Marsli  at  Gibson's  bank;  the  second 
was  the  amount  of  a  mortgage  on  land  which  had  been  deeded  by  John  Marsh 
to  Gibson,  and  which,  it  seems,  was  for  the  former  to  pay;  and  tdie  third  (of 
^5.82)  was  the  balance  required  to  make  up  the  total  consideration  of  $500, 
after  applying  the  two  other  sums  mentioned,  and  this  balance  was  to  be  in- 
dorsed on  a  note  of  Charles  Marsh  for  $S00,  held  by  Gibson.  There  can  hardly 
be  said  to  have  been  a  conflict  of  evidence  upon  the  question  whether  the 
agreement  actually  made  between  the  parties  who  negotiated  the  transaction 
was  not  correctly  represented  by  the  instrument  which  the  plaintiff  seeks  to 
reform.  Charles  Marsh  had  himself  procured  the  policy  to  be  written  upon 
his  own  life,  and  liad  voluntarily  named  his  mother  as  the  beneficiary  thei-uln. 
Gibson,  who  was  the  agent  who  had  countersigned  and  issued  both  the  pol- 
icies, had  advanced  all  the  premiums  thereon  from  tiieir  date  in  1869  up  to 
the  date  ct  the  assignment  in  1872.  and  held  the  policies  as  collateral  secu- 
rities for  the  repayment  of  those  advances.  Wtien  the  premium  in  the  last- 
named  year  became  due,  he  declined  to  advance  any  further  premiums,  and 
insisted  that  the  Marshes  should  either  find  means  to  pay  the  premiums  them- 
aelves  or  surrender  the  policies,  and  get  what  they  could  for  them  from  the 
insurance  company.  At  the  request  of  Charles  he  tiad  ascertiiined  from  the 
company  ttiat  it  would  pay  $175,  on  the  surrender  of  the  policy  on  his  life. 
This  sum  was  unsatisfactory,  and  Gibson  testifies  that  he  thereupon  offered 
to  give  $500  for  the  two  policies,  and  apply  the  amount  on  the  indebtedness 
of  the  brothers  to  him,  to  which  they  agreed.  It  would  seem  that  the  first 
two  Items  of  indebtedness  to  be  paid  were  selected  as  amounting  very  nearly 
to  the  sum  of  $500.  and  this  left  the  small  balance,  above  mentioned,  to  be 
indorsed  un  the  note  of  $300. 

There  is  undoubtedly  more  confiict  of  evidence  upon  the  question  whether 
Mrs.  Marsh  consented  to  the  absolute  assignment  of  tlie  policy  in  which  she 
was  named  as  the  beneficiarj' ;  but  there  are  circumstances  which  tend  strongly 
to  support  the  findings  of  the  court  In  that  respect.  Among  them  is  one  to 
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wbleh  n>  TeflBrenee  to  made  in  the  arganwntfinr  the  appdlmt.  11  vu  pami 
on  the  trial,  and  not  disputed,  that  Un.  Maisli,  besides  the  assignment  inn- 
ttoned  In  the  complaint,  execnted  a  separate  absolute  assignment  of  this  pbl- 
1q7  to  Gibson.  This  assignment  Is  In  the  ahnt  printed  form  on  the  bHck 
or  annexed  to  the  policy  itselt,  and  recites  a  nominal  consideration.  It  bein 
date  the  same  day  as  the  other,  and  Is  witnessed  by  Charles  Iforah.  The  court 
finds  that  this  assignment  was  executed  by  Mrs.  Marsh,  and  delivered  to  Gib- 
son before  the  ottier  was  drawn;  and  this  finding  is  well  supported  Uw 
testimony  of  Gibson,  which  is  substantially  nneoBtndlcbed  on  that  point.  H« 
testifies  that  at  the  time  the  arrangement  was  proposed  by  him  to  the  Marsh 
brothers  he  left  with  them  the  policy  on  the  life  of  Charles  for  them  to  f>btain 
the  signature  of  their  mother  to  the  assignment,  and  tlut,  when  be  went  to 
Avon,  on  the  28d  of  May,  to  dose  tha  transaction,  they  returned  him  the  pol- 
icy with  the  assignment  executed.  It  is  true  that  Mis.  Mazab,  In  answer  to 
a  direct  question  of  her  counsel,  which  oonidedthe  two  assignments  t<^tber, 
testifies  U»t  she  signed  Hum  at  the  request  of  Hoamer,  who  was  tbe  alleged 
agent  oC  Gibson;  but  thiooghont  heroarratlTeof  theeonversatHmand  tnns- 
action  with  HuSmer,  she  speaks  only  of  one  assignment  and  one  paper.  Hos- 
mer  himself  swears  positively  that  he  took  only  one  paper  to  Mrs.  Marsh  to 
sign,  and  that  she  executed  only  one,  and  that  that  was  the  assignment  irhieh 
contained  the  Items  of  indebtedness.  The  fact  must,  therefore,  be  taken  u 
estKbllahed,  for  ail  the  puiposes  of  this  review,  that  when  Mrs.  Marsh  exe- 
cuted the  assignment  to  which  this  action  relates,  she  had  already  executed, 
in  presence  of  her  son  Charles,  another  separate  and  absolute  assignment  of 
Uie  poli(7  In  which  she  was  the  assured.  There  Is  no  evidMu»  nor  apy  alle- 
gation in  the  compliUnt  <rf  any  ftaud  or  mistake  in  oonnectkm  with  that  as- 
signment. Gibson  testifies  that  he  drew  the  longer  .Bsslgnment,  which  em- 
braced both  the  policies,  in  order  to  show  the  precise  nature  of  the  transac- 
tion, and  the  application  to  be  made  by  him  of  the  donslderatlMk  for  both  as- 
signments; that  he  drew  it  in  duplicate,  and  executed  one  part  Umself,— 
which  he  gave  to  the  Marshes, — and  retained  tbe  other  executed  by  tbe  three 
other  parties  to  the  transaction.  There  is  nothing  In  this  case  which  throws 
the  burden  upon  the  defendant  to  disprove  f  rand  or  mistake.  There  ts  no  pre- 
sumption  of  eittter  for  the  purpose  of  contradicting  the  plain  tenor  of  an  in- 
strument In  writing,  the  mMniog  of  which  Mrs.  Marsh  herself  teaUflee  was 
perfectly  understood  by  her.  Ketther  Gibson  nor  Hoamer.  it  fae  wasOtbstm's 
agent,  stood  in  any  confidential  relation  to  tbe  other  party  to  tbe  tmiaaetion 
which  raises  any  presumption  of  undoe  Influence.  The  case  was  one  for  the 
application  of  the  rule,  which  baa  few  exceptions,  that  he  who  aUq^ftand 
as  a  basis  of  an  action  must  prove  it  by  a  clear  prepondenmoe  <f  Uie  credible 
evidence  In  the  case.  Upon  tbe  wbote  case  we  conclude,  as  before  InUmated, 
that  the  findings  of  the  court  at  special  term  must  be  tt^n  aa  conduaive  of 
the  facts  as  found,  and  that  upon  those  facts  the  complaint  was  properly  dis- 
missed. Judgment  affirmed,  with  costs.  All  ctmcnr. 


(Acprems  Court,  Oeneral  Term,  Fourth  Department.  Korember,  1800.) 

L  Balb—Rbsoisbiox— FuuD  ov  Pdbchasbb. 

Id  an  actlOD  to  rescind  a  sale  for  fraud,  and  to reooreribennmerty.pM&tlff  matt 
enablista  representations,  falrity,  •etenter,  deoeptlon,  ana  injoiy,  and  all  theio 
must  oonear  oefora  a  reoovery  can  be  bad.  ApprovtBC  SotiAMna  Y.  Sanity  onis. 

It  Sun— Bbprbbbnutioiib  of  SoLratror. 

SWmneats  by  a  purchaser  as  to  Us  solveuOT,  ntade  in  ApriL  caunol  be  ImUj 
regarded  as  an  assertion  of  his  financial  standing  in  October  and  November  fwow^ 
log.  Approrlng  HoCchMns  v.  Bank,  ants^  990. 
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Appeal  from  jtidgment  on  report  of  referee. 

Action  by  Cornelia  F.  Hotchkins  against  AngostoB  Hartln  and  Tbomas 
Adams.   Defendants  appeal. 

Arxued  before  Hardin»  F.  J.,  and  Mabtin  and  Mbbwxh,  JJ. 

waUam  P.  CanttoeU,  for  appellai^.  St^U  Btaoh  (ft  ffanoooft.  tor 
flpondent. 

MARTTHt  J.  This  action  was  replevin  to  recover  40  top  bnggfes.  Tbe  de- 
fendants olaimed  title  to  tbe  wagons  in  question  under  a  cniittel  mortgage 
given  them  by  Lyman  J.  Folsom  in  his  life-time.  These  wagons,  with  others, 
were  sold  to  Folsom  by  the  plaintiff  in  October  and  November,  1886.  Tbe 
plaintift  sought  to  avoid  these  sales  and  recover  tbe  property  on  the  ground 
that  they  were  Induced  by  the  fraud  of  Folsom,  and  tbe  defendants  were  not 
purchasers  In  good  faith,  and  for  a  valuable  consideration.  Thus  the  first 
and  a  most  Important  question  in  this  case  Is  whether  the  sales  by  the  plain- 
tiff were  induced  by  fraud.  If  they  were  not,  then  the  plaintiff  was  not  en- 
titled to  the  Judgment  awarded,  and  it  must  be  reversed.  In  the  months  of 
October  and  November,  1386,  tbe  plaintiff  made  two  sales  of  50  wagons  each 
to  Folsom.  The  100  wagons  thus  sold  were  delivered  to  Folsom,  and  be 
gave  his  notes  or  acceptiinces  for  them.  He  subsequently  gave  a  bill  of 
sale  of  a  portion  of  them  to  the  Third  National  Bank  cd^  Mal(Hie  as  collateral 
security  for  overdrafts  or  past-due  paper  that  might  be  held  by  it,  and  a 
chattel  mortgage  upou  another  portion  of  them,  which  were  the  wagons  in 
question  in  Uils  case,  was  given  to  the  defendants  to  secure  them  as  indorsers 
upon  hia  note  for  S2,000.  which  they  afterwards  paid.  After  the  death  of  Fol- 
som, the  plaintiff  brought  two  actions  to  recover  the  property  sold  by  her, 
which  was  included  in  such  bill  of  sale  and  chattel  mortgage.  One  of  these 
actioDB  was  brought  againstthe  Third  National  Bank  of  Malonefor  tbe  wagons 
held  by  it  under  its  bill  of  sale,  and  the  other  was  against  the  defenOants  for 
the  wagons  taken  by  them  under  their  chattel  mortgage.  Tbe  two  actions 
were  tried  together  before  the  same  referee,  and  the  same  evidence  was  by 
stipulation  used  In  both  cases.  The  plaintiff  had  a  report  in  her  favor  In  both 
aetioDS,  and  judgments  were  entered  accordingly.  Appeals  were  taken  from 
both  judgments.  From  the  Judgment  entered  In  the  Bank  Ca*s»  an  appeal 
was  taken  to  the  general  term  of  the  third  department.  From  the  judgment 
entered  In  tbe  case  at  bar,  an  appeal  was  taken  to  the  general  term  5  this 
department.  The  Sank  Case  was  argued  and  decided  before  the  argument 
of  ttie  appeal  In  tbJs  case.  The  decision  of  the  general  term  in  the  Bank  Cass 
was  fn  tbe  defendants*  favor,  and  the  Judgment  appealed  from  was  reversed. 
AnUt  220.  Tbe  Judgment  in  that  case  was  reversed  on  the  ground  that  tbe 
evidence  was  Insufficient  to  sustain  tlie  finding  of  the  referee  that  the  sales 
of  the  wagons  made  in  October  and  November,  1886.  were  Induced  by  the 
fraud  of  Folsom.  As  the  evidence  bearing  upon  that  question  was  the  same 
In  both  casffl.  It  follows  that  the  Judgment  in  this  case  must  be  reversed,  or 
we  must  disregard  the  decision  of  the  general  term  of  tlie  third  department. 
Due  respect  for  the  decision  of  that  court  requires  us  to  accept  its  decision  as 
correct.  Moreover,  an  examination  of  the  appeal-book  in  the  case  at  bar  has 
led  us  to  the  same  conclusion  that  was  reached  by  that  court  In  tbe  Bank 
Caw.  We  think  the  Judgment  appeided  from  should  be  reversed.  Judgment 
reversed,  and  a  new  trial  ordered  before  another  referee,  with  costs  to  abide 
the  event. 

Habdin^  F.  J.,  concurs.  Mebtik,  J..  concarB  on  the  ground  ttiat  tbe  de- 
claion  of  the  g^wral  term  in  the  other  ease  aboold  be  followed. 
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iSupnme  Court,  Speefal  Term,  Ntw  Foric  Countv.  Jvlr  St,  189a) 

L  Oauims— Amoukt  or  Bbqcbst— Hixr  or  Bstatb. 

A  beqaeat  of  money  to  eaob  of  tbe  pastors  of  oerUdn  ohnrohes,  to  pay  for  mawet 
to  ba  BUd  In  aaid  oburofaaa,  lor  tbe  repoM  of  testatrix's  aonl,  and  the  tonli  of  acmt 
ot  b«r  relatlvea,  la  not  vitbln  Laws  S.  Y.  1860,  a  880,  wblcb  proTldes  that  no  {>er- 
aon  bavlnK  oertala  relattves  living  shall  derise  or  begueath  to  any  religloiia  oor- 
poratton  more  than  half  of  his  estate,  tha  begveat  being  to  the  priest  in  eaoh  oaaa, 
and  not  to  the  rellgionB  corporation. 

t.  BxaooTORS  AXD  AsimnsnuTiHW—Aoooujiiuie-^unnai  Ooranr. 

Where  a  will  la  oonstroed  in  an  aotion  brooght  in  tiie  snprema  ooort  Cor  tbat  par- 
pose,  the  ezeoator  will  not  be  required  toaoconnt  in  thesnpremeeonrkwhMpro- 
oeedlngi  for  an  acconntlng  are  pending  In  the  snrmgate's  ooort. 

Action  by  Qertrude  A.  VaDderveer*  as  executrix,  etc.,  agilnat  John  T. 
McKane,  as  executor,  etc.,  and  others. 

T.  C,  Cronin,  for  plaintiff.  Thoma*  J7.  Pearaallf  for  defendant  McKane. 
William  D.  Veeder,  B.  J.  Dooltyt  Miller  A  W0as,  and  Jamet  D.  Brigge,  for 
other  defendants. 

Bartlbtt,  J.  This  1b  a  suit  for  the  construction  of  the  will  of  Aletta 
M.  Vanderveer,  who  died  in  Brooklyn  in  February,  1887,  within  two  raontbs 
after  the  execution  of  such  will,  leaving  her  father  Btirviving  her.  Tbe  coo- 
troversy  relates  to  tlie  eleventh  and  twelfth  articles  of  the  will.  By  the 
eleventh  article,  the  testatrix  bequeaths  her  executors  the  sum  of  $5,500,  to 
be  paid  over  by  them  as  therein  directed;  8500  each  to  the  pastors  of  certain 
Roman  Catholic  churches  therein  named,  in  the  city  of  Brooklyn,  city  of  New 
York,  and  village  of  Monticello,  in  Sullivan  county,  and  825  each  to  the  pas- 
tors of  certain  other  Roman  Catholic  churches  therein  named,  in  the  city  of 
Brooklyn.  The  testatrix  directs  these  payments  to  be  made  for  masses  to  be 
said  in  each  of  said  churches  for  the  repose  of  her  own  soul,  and  the  souls  of 
her  mother,  brother,  and  aunt.  By  the  twelfth  article,  the  testatrix  be- 
queaths to  her  executors  the  sum  of  813.000  to  be  paid  over  by  them  to  tbe 
Boman  Catholic  churches,  schools,  and  institutions  named  in  said  article,  in 
the  sums  therein  specified.  By  the  same  article  she  also  bequeaths  to  the 
Bight  Rev.  John  Loughlin,  Roman  Catholic  bishop  of  the  diocese  of  Long 
Island,  the  sum  of  85,000,  "to  be  expended  by  him  in  the  erection  of  aschool- 
house  to  be  attached  to  the  church  of  the  Guardian  Angels,  at  Coney  Island, 
and  for  tbe  maintenance  of  a  Catholic  school  therein."  The  bequests  made 
In  these  two  articles  are  attacked  in  the  complaint  on  two  grounds  only,  and 
I  shall  consider  no  other  objection  to  them.  The  first  ground  is  that  they 
are  void  as  being  in  contravention  of  chapter  360  of  the  Laws  of  1860.  which 
provides  that  no  person  having  a  husband,  wife,  child,  or  parent,  shall,  by 
his  or  her  last  will  and  testament,  devise  or  t>equeath  to  any  benevolent,  char- 
itable, literary,  scientific,  religious,  or  missionary  society,  association,  or  cot^ 
poration,  in  trust  or  otherwise,  more  than  one-half  part  of  his  or  her  estate, 
after  the  payment  of  bis  or  her  debts.  The  second  objection  Is  that  the  be- 
quest to  such  of  the  corporations  named  as  legatees  as  are  Incorporated  under 
chapter  319  of  the  Laws  of  1848  are  void,  under  the  provision  of  that  statute, 
which  declares  that  no  devise  or  bequest  to  any  corporation  formed  thereun* 
der  shall  be  valid  in  any  will  which  shall  not  have  been  made  and  executed 
at  least  two  months  before  the  death  of  the  testator.   2  Rev.  St  (7th  Ed.)  p. 


Considering  the  second  objection  first,  I  am  of  the  opinion  that  the  be- 
qneats  to  such  of  the  different  corporations  as  are  organized  under  the  act  of 
1848  must  be  deemed  void.  Inasmuch  as  the  testatrix  died  less  than  two 
months  after  the  time  when  she  executed  her  will. 
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As  to  tbe  flnt  objection,  I  do  not  regard  the  bequests  to  tbe  pastors  of  the 
TariouB  Boman  Catholic  churches  specifled  in  the  eleventh  article  as  bequests 
to  the  corporations  at  all.  They  are  simply  legacies  to  the  several  persons 
who,  when  the  will  took  effect,  should  be  exercising  the  pastoral  functions 
in  the  several  designated  churches.  See  Cottman  v.  Grace,  112  TS.  Y.  299, 
SOS.  19  N.  £.  Rep.  889.  Keither  is  the  bequest  to  the  Roman  Catholic  bishop 
of  Long  Island,  in  the  twelfth  clause,  a  bequest  to  a  corporation  within  the 
meaniog  of  the  act  of  1860.  Omitting  legacies  to  the  pastors  and  tbe  bish- 
ops, it  Is  clear  that  the  bequests  to  the  corporations  mentioned  in  the  twelfth 
article  do  not  aggregate  more  than  half  of  the  estate  of  tbe  testatrix ;  hence* 
chapter  860  of  the  Lam  of  1860  does  not  apply.  As  to  the  defendant  the 
Sisters  of  Gbarity  of  St.  Vincent  de  Paul,  I  think  the  testatrix  intended  to 
designate  the  corporation  as  a  recipient  of  her  Iwunty  by  her  twquest  in  the 
twelfth  article  to  the  Academy  of  Mount  St.  Vincent  on  the  Hudson.  I  Bud 
no  denial  by  this  defendant  tn  the  copy  of  the  answer  furnished  to  me,  of  the 
allegation  in  the  complaint  that  Aletta  Vanderreer  died  15  days  fUFter  the 
execution  of  her  will;  and  that  averment  being  taken  as  true,  tbe  bequest  to 
the  corporation  fails,  unless  it  was  incorporated  ottierwlse  than  under  the  act 
of  1848.  Tbe  will  of  Aletta  Vanderveer  must  be  constrned  according  to  the 
conclusionsi  and  a  decree  mast  be  prepared  and  submitted  for  signature  in 
conformity  therewith.  I  see  no  reason,  however,  for  calling  tlie  executor  to 
account  In  this  court,  sln(»  proceedings  for  an  accounting  by  them  are  pend- 
ing In  the  surrogate's  court,  and  may  just  as  well  be  conclude  there.  The 
question  of  costs  will  be  passed  upon  on  tbe  settlement  of  the  form  of  the 
judgment,  which  must  be  upon  notice. 


TiBST  Nat.  Bamx  or  Jbbsbt  Oitt  «.  SrAPLn  of. 

(Supmiw  Court,  General  Term.  Foitrtfi  Department.  Kovember  SO;  UNi.)- 

pAnTNERBHiP— What  Cosstitutbb— Evjdbncb. 

A  firm  engaged  in  raislag  peas  and  beans,  whiob  it  let  out  to  fanners,  borrowed 
money  of  defeodaau  to  pay  fts  debts,  and  agreed  In  writing  to  give  tta  notes  for 
the  aoiount,  withoot  intereat,  to  be  ooUatenuly  Moured  by  a  transfer  of  Ita  leases 
with  tbe  farmers,  and  also  by  certain  mortgages  giving  defendants  Vaa  riglit  to  tbe 
possession  of  tbe  property  mortgaged  nnul  the  loan  was  paid.  The  agreement 
fnrtber  provided  tbat  the  firm  was  to  aot  as  agent  of  defendants  In  reoeinng  crops 
under  its  oontraota,  and  in  oonverUng  the  same  Into  mon^;  and  that,  as  oompei^ 
sation  for  suob  services  as  they  might  render,  and  for  tbe  nse  of  tb^  money,  de- 
fendants should  reodve  one-tbird  of  tbe  gross  profits  of  tbe  firm.  Held,  that  de- 
fendants  did  not  aoqaire  any  snob  prt^rietaty  Interest  in  the  firm's  bnslnass  as  to 
asks  them  liable  aa  partoera  for  the  debts  of  the  firm. 

Appeal  from  Jefferson  county. 

This  action  was  brought  by  the  First  National  Bank  of  Jersey  City  against 
Ofrm  G.  Staples  and  John  F.  Walton,  to  recover  upon  three  promissorr 
notes  made  by  the  Arm  of  Howard  A  ITnderhlll,  Tbe  claim  of  the  plaintiff, 
who  appeals,  was  that  respondents  were  copartners  with  James  Hk  Howard 
and  Clftyton  £.  Underbill,  and  were  members  of  the  firm  of  Howard  A  Un- 
derhill.    This  was  denied.   On  the  trial  the  notes  mentioned  In  the  oom- 

Slalnt  were  produced  by  plaintifT,  and  their  execution  by  the  firm  of  Howard 
;  Underbill  was  proven.  The  signatures  to  them  were  in  the  handwriting 
of  James  H.  Howard.  They  were  received  In  evidence.  The  plalnUff  then 
introduced  the  following  agreement: 

"This  agreement  raude  this  25th  day  of  May,  1889,  bet  ween  James  H.  How- 
ard and  Clnyton  E.  Underbill,  composing  the  Brm  of  Howard  9b  Underbill,  of 
Cape  Vincent,  N.  Y.,  parties  of  the  Srsl  part,  and  Orren  G.  Staples,  of  Wash- 
ington. D.  C,  and  John  F.  Walton,  of  Alexandria  Bay,  N.  Y.,  parUes  of  tbe 
second  part.  The  said  Howard  St,  UnderhiU  are  engaged  in  the  growing  of 
peas  and  beans  at  Cape  Vincent,  K.  Y.,  and  have  let  out  to  divers  fitrmers 
peas  and  beans  to  be  grown  for  them  during  the  present  year  under  written 
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contracts,  a  list  of  wbich  contraoU  are  iuitelo  annexed,  forming  s  part  of  thii 
agreement,  all  of  which  contracts  belong  to  said  Howard  &  Underbill  and 
represent  Uie  peas  and  beans  and  bags  therein  mentioned,  and  the  crop  to  be 
raised  from  said  peas  and  beanB  under  the  terms  stated  in  said  contracts  to 
which  reference  is  had.  And  said  Howard  &  Underbill  are  In  immodlate 
want  of  money  to  pay  existing  debts,  and  to  pay  said  farmers  for  said  crop 
when  delivered  during  the  autumn  of  1889,  and  have  applied  to  aaid  Stales 
and  WiUton  for  the  loan  of  money  for  that  purpose.  It  is  therefore  agreed 
that  aaid  Staples  and  Walton  will  loan  to  said  Howard  &  Underbill  tlie  sum 
of  twenty-Qve  thousand  dollars  (•25,000)  as  follows:  85,000  on  the  4th  day 
of  June.  1889;  85,000  on  the  lltb  day  of  June.  1889;  $5,000  on  the  Ut  day 
of  August,  1889;  $5,000  on  the  15th  day  of  August,  1889;  and  $5,000  on  the 
first  day  of  September,  1889, — for  which  said  Howard  &  Underliill  are  to  give 
their  notes  without  interest  on  receiving  the  above  sums  at  tlie  above  dates, 
and  payable  on  demand.  And,  as  collateral  thereto,  and  security  for  the  pay- 
ment of  aaid  loans,  the  said  Howard  &  Underbill  do  hereby  sdl,  assign,  uans- 
fer,  and  set  over  to  aaid  Staples  and  Walton  all  of  the  said  contracts  men- 
tioned In  said  Schedule  A  annexed,  and  all  the  grain  therein  mentioned,  and 
the  crops  to  be  grown  under  said  contracts,  and  the  bags  and  other  personal 
[»^operty  mentioned  in  said  contracts,  and  all  their  riglit,  title,  and  interest 
In  Hud  to  said  contracts,  and  authorize  said  Staples  and  Walton  to  take  pos- 
session under  said  contracts  and  enforce  the  same.  And  said  Howard  &  Un- 
derbill covenant  and  agree  that  any  assistance  or  labor  they  sliall  perform  in 
receiving  said  grain  under  said  contracts  shall  be  as  agents  of  said  Staples 
and  Walton,  and  not  otherwise,  and  any  money  received  from  the  sale  of 
siiid  crops,  wlien  raised  by  them,  sliall  be  tlie  money  of  said  Staples  and  Wal- 
ton. And  it  is  further  agreed  that,  whereas  said  Howard  &  Underbill  are 
now  erecting  a  seed-house  In  the  town  of  Cape  YiDoant,  as  soon  as  tlie  same 
is  completed,  which  will  be  on  or  before  the  1st  day  of  August.  1883.  they 
will  give  a  mortgage  upon  said  property,  which  shall  be  the  first  lien  thereon 
to  said  Staples  and  Walton  as  a  further  collateral  security  to  tbie  loan,  and 
said  Staples  and  Wnlton  may  at  any  time  take  possession  of  said  seed-boDse, 
and  occupy  the  same  until  this  loan  is  paid;  and,  as  a  further  security  said 
Howard  &  Underbill  agree  to  give  said  Staples  and  Walton  a  chattel  mort- 
gage oovering  560  odd  bushels  of  peas  and  beans  now  in  the  bam  of  Harvey 
Howard,  at  Cape  Yineent,  aforesaid.  It  is  further  agreed  that  any  oaoney 
received  from  the  sate  of  the  peas  and  beans  now  on  hand,  or  those  that  afaall 
be  received  under  said  contracts,  stiall  belong  to  said  Staples  and  Walt<m,  and 
the  said  Howard  A  Underbill  agree  to  pay  the  same  over  to  tbem  as  fast  ai 
received,  less  the  necessary  expenses  of  preparing  said  grain  for  market  at 
the  seed-house  in  Cape  Vincent,  aforesaid,  which  is  estimated  at  about  15 
cents  per  bushel.  It  is  further  agreed  that  said  Staples  and  Walton  shall  re- 
ceive, in  lieu  of  Interest  on  said  loan,  and  for  the  services  that  tbey  maj  ren- 
der in  and  about  the  said  business,  one-third  of  the  gross  profits  made  in  the 
raising  and  marketing  the  said  peas  and  beans  under  said  contracts,  intend- 
ing by  this  to  give  them  one-third  of  all  the  gross  profits  on  all  business  done 
at  said  seed-house  during  the  season  of  1889.  It  further  agreed  that  apoa 
said  Staples  and  Walton  receiving  payment  of  the  said  $25,000  and  one-tlurd 
of  the  profits,  as  aforesaid,  they  will  reassign  and  transfer  to  said  Howard  Jb 
Underbill  all  the  property  assigned  them  under  this  agreement,  or  as  security 
for  said  loan,  and  remaining  undisposed  of,  and  not  appropriated  to  the  pav- 
ment  of  said  loan  as  aforesaid.  This  contract  shall  not  be  construed  aa  re- 
quiring either  said  Staples  or  Walton  to  give  any  personal  attention  to  said 
business,  and  in  case  they  see  fit  to  put  any  man  in  possession  of  said  seed- 
houae  or  business  as  their  agent,  the  same  is  to  be  paid  by  the  firm  of  Howard 
A  Underbill  without  expense  to  them.  It  is  understood,  however,  that  it 
Is  the  intention  of  the  parties  that  Howaid  &  UnderhfU  shall  oonTort  aaid 
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neds  into  noiMif  ai  the  ageott  <tf  said  Staptoi  and  Walton,  provided  the  sam» 
ia  done  in  a  lafciafaotory  ouuuier  to  a^  Stai^eB  and  Walton.  It  la  further 
vndmtood  that  laid  litowaid  A  Underbill  have  oontraota  ftnr  ttie  aale  of 
peaa  and  beona  during  the  winter  of  1889-90;  that  thegr  abalt  give  the  benefit 
e<  sidd  contracts  to  aaid  Staples  and  Waittm,  and  shall,  with  the  approval  of 
aaid  Staples  and  Walton,  fill  said  contracts  from  the  grain  and  seeds  thereby 
assigned  to  them.  Ttie  property  now  on  hand,  and  the  crop  to  be  grown* 
aball  be  inaared  in  the  name  of  said  Staples  and  Walton  as  their  intereefes 
shall  appear  under  thia  contract.  In  witness  whereof  the  parties  hereto  have 
art  their  hands  and  aeals  the  day  and  year  first  above  written  in  duplicate. 

"James  H.  Howabd. 
"Clattoh  £.  UNDEamzx. 
"Staples  A  Walton." 

It  was  admitted  that  subsequent  to  the  making  of  the  agreement,  the  parUea 
thereto  entered  upon  its  performance,  and  that  the  business  theretofore  car- 
ried  on  by  Howard  ft  Underbill,  and  referred  to  in  the  agreement,  was  there- 
after  transHCted  In  the  Brm  name  of  Howard  ft  Underhlll,  as  it  previously  had 
bem.  Nootherevidence  wasgivenonthetrial.  When  the  plaintifE  rested,  the 
Mspmdents  moved  for  anonsuiton  tbegrounds:  "Hj  The  plaintiff  haa  failed 
to  prove  a  cause  of  action  against  said  Staines  ana  Walton;  (2)  the  agree- 
ment In  evidence  dated  May  26,  1889.  did  not  constitute  Staples  and  Walton 
members  of  the  firm  of  Howard  ft  Underlilll,  as  between  themselves  or  as  to 
ttiird  parties;  (8)  the  notes  do  not  purport  to  be  made  by  any  firm  of  which 
Staples  and  W^ton  were  members ;  (4)  no  proof  that  the  notes  were  for  the 
benefit  <tf  any  firm  of  which  Staples  and  Walton  were  members  or  in  any  way 
Msumed  tb»  same  or  became  liable  thereon.**  The  motion  was  granted,  and 
the  plalntUt  excepted. 

Argaed  betore  Habdxh,  P.  J.,  and  Mabtin  and  UauwiM,  J  J. 

D,  G.  Chrijffln,  for  appellant.  John  C.  MoCarUn,  for  respondents. 

Mabtin*  jr.  it  seems  to  be  settled  in  thto  state  that  persons  who  hava  a 
^[O'letary  interest  in  a  business  and  in  Its  proQts  are  liable  to  creditors  as 
partners.  Magovera  v.  ItoherUon,  116  N.  T.  61.  22  N.  E.  Bep.  898;  ffacJcett 
T.  Btaniep,  115  K.  T.  625,  22  N.  E.  Rep.  745.  It  seems  to  he  equally  well 
settled  that  a  person  who  has  no  interest  in  the  business  ot  a  firm,  or  In  the 
cq^tal  invested,  save  that  he  is  to  receive  a  share  of  the  profits  as  compen- 
sation for  services  or  money  loaned,  for  the  benefit  of  the  business,  is  not  a 
partner,  and  cannot  be  held  liable  as  such  by  a  creditor  of  the  firm.  SMti- 
ardson  v.  ffughtUt  76  N.  T.  56;  Bager  v.  CrauifoTd,  Id.  97;  Burnett  t. 
«n|/d«r.  Id.  844.  81  N.  Y.  560;  Currjf  v.  Ftwler,  87  K.  Y.  38;  Ctueidjf  v. 
Ball,  97  N.  Y.  159;  Keogh  y.  JffnratA,  8  N.  Y.  Supp.  816.  The  important 
^jucatton  presented  by  this  appeal  is  whether  the  respondents  under  the  agree- 
ment between  tbraoselves  and  Howard  ft  Underbill  acquired  a  proprieta:^  in- 
terest in  the  business  of  that  firm,  and  its  profito,  so  as  to  make  them  liable 
as  partners  fw  the  debte  contracted  by  it^  The  appellant  contends  that  the 
agreement  tietween  the  firm  of  Howard  ft  Underbill  and  the  respondente  con- 
tains all  the  elements  necessary  to  oonstitote  a  copartnership,  and  to  render 
the  respondents  liable,  as  copartners,  to  third  persons  dealing  with  that  firm. 
It  claims  that  this  agreement  discloses  (1)  that  there  was  a  loan  of  money  by 
the  respondents  to  be  used  In  the  business  of  the  firm  to  which  it  was  made; 
(2)  that  the  respondents  reserved  to  themselves  a  right  to  participate  in  the 
management  of  the  firm  business;  and  (S)  that  the  respondents  possessed  an 
ownership  of  a  share  of  the  profits  of  all  the  business  of  the  firm.  We  do  not 
think  this  contention  can  besusteined.  An  examination  of  the  agreement 
between  the  parties  shows  that  the  respondente  agreed  to  loan  to  the  firm  of 
Howard  ft  UnderhiU  •25*000.  The  purpose  of  this  loan,  aa  indicated  in  the 
agreement*  was  to  obtein  money  with  which  to  pay  the  debte  of  the  firm  of 
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Howard  A  TTndOThiUt  as  well  tboae  that  ware  dne  as  tiiosa  that  wera  to  be- 
come doe.  We  find  do  prOTlsioD  in  the  agraemant  that  thla  moneif  ahoald 
be  used  In  any  bnslneH  In  which  the  nepondents  were  to  beoome  Interested. 
The  rrtpondenta  were  giren  no  power  or  oontnd  aa  to  its  apidlcation  or  dla- 
position.  It  was  a  loan  to  that  Arm,  and  It  coold  dispose  of  the  monej  as  it 
saw  at.  We  tail  to  find  any  provision  in  this  agreement  which  gave  tlu  re- 
spondenta  any  right  to  participate  in  the  managementof  ttie  general  basiaeBS 
of  the  Arm  of  Howard  Jk  TJnderhlU.  The  firm  Howard  A  Underfalll,  as 
security  for  the  payment  of  the  money  loaned  them,  were  to  give  tbe  respond- 
ents tiielr  notes.  As  collateral  security  for  Uie  paymrat  of  that  debt  they  also 
transferred  to  the  respondents  certain  specified  property*  with  tlie  right  ttf 
possession,  and  the  right  to  sell  the  same,  and  thns  procnre  the  money  to 
satisfy  their  debt.  Th^  also  agreed  to  give  the  respondents  certain  mort- 
gages as  further  security,  with  the  right  to  the  possession  of  tbe  property 
mortgaged,  and  to  retain  soch  possession  with  the  use  tberetrf  tmtil  the  loan 
was  paid.  The  respondents  were  autliorized  to  perform  no  services,  and  liad 
no  interest  in  the  general  business  of  the  firm  of  Howard  &  Underbill.  Tbe 
only  services  tbe  respondents  were  authorized  to  perform,  and  the  only  inter- 
est they  bad  in  tbe  management  of  any  business  was  under  and  by  virtue  of 
the  transfer  to  them  of  the  property  of  Howard  A  Underbill.  The  services 
which  might  be  performed  by  the  respondents  related  to  tbe  property  trans- 
ferred to  them  as  secnrity,  and  to  the  collection  of  their  debt.  Tbnt  business 
was  their  business,  and  was  wholly  independent  of  the  general  business  of 
the  firm  of  Howard  &  Underhill.  Nor  do  we  think  the  respondents  posseesed 
any  ownership  In  tbe  profits  of  the  business  of  the  firm  of  Howard  &  Under- 
hill. The  loan  was  without  interest.  Services  might  have  to  l»  performed 
by  tbe  respondents  fn  collecting  tbeirdebt,  and  looking  after  the  property 
transferred  to  tbem  as  security  therefor.  As  a  measure  of  the  oompensMtioB 
to  be  paid  for  such  services,  aa  they  might  have  to  render  and  for  the  use  of 
the  money  loaned,  the  respondents  were  to  receive  tbe  proportion  of  the  prof- 
its named.  They  acquired  no  interest  in  these  profits  as  such,  but  they  were 
only  interested  therein  as  a  means  of  compensation  for  the  use  of  their  money, 
and  their  trouble  in  eonverting  the  property  transferred  into  money  to  pay 
their  loan.  The  agreement  between  these  parties  shows  that  its  purposes 
were  threefold:  (1)  To  provide  for  a  loan  of  money  by  tbe  rmpondenta  to 
tbe  firm  of  Howard  ft  Underhill;  (2)  to  provide  security  for  its  repayment 
and  a  special  method  of  enforcing  such  security;  (8)  to  establish  the  measure 
of  the  compensation  to  be  received  by  tbe  respondents  for  the  use  of  the  money 
loaned  by  tbem,  and  for  any  services  they  might  perform  in  enforoing  their 
security  and  collecting  their  debt.  We  do  not  think  the  respondents  by  this 
agreement  acquired  any  such  proprietary  interest  in  the  business  of  tbe  firm 
of  Howard  &  Underbill,  or  in  Its  profits  as  to  make  them  liable  as  partners 
for  the  debts  of  that  firm.  Moreover,  there  is  no  evidence  in  this  case  to  show 
that  tbe  notes  npon  which  the  appellant  sought  to  recover  In  this  action  were 
given  by  Howard  &  Underbill  In  any  business  in  which  the  rospondents  had 
any  interest  whatever.  We  tblnk  the  court  properly  nonsuited  tlie  plidntiff, 
and  that  the  judgment  appealed  from  ahoald  be  afflrmed.  Jadgmflnt  aflknied, 
with  coats.   Ail  concur. 
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(SuptWM  Court,  O0n«rai  TBrm,  JVmrfli  Department.  Novombar  90, 1800.) 

X  LntiTATiDir  or  AonoN— Tkust. 

Where  ft  debtor  odqtbts  his  proper^  in  trust  for  tbe  parnent  of  his  debts,  ttw 
statute  of  limitations  ooDunanoes  tonm  In  favor  of  tbetmstaa  aa  i^atnatnerad- 
itor  from  the  tims  tbe  tatter's  olalm  la  poMtiTalj  r«faotad  bf  ttaa  trostaa. 
&  Sams— BsTOVPML  to  Puub  Statute. 

Id  Buoh  case,  the  trustee  Is  not  estopped  from  oltdmlng  ttaa  baneflt  of  the  statute 
by  tals  ratueat  that  the  claim  be  sent  to  his  oouusel  to  be  preaeated  on  the  aoooont- 
ing. 

8.  Same— AoTioH  ok  Sbalbd  iHaraownra. 

There  Is  no  merit  In  the  claim  that  an  aoUon  against  the  trnataa  to  reoorertlia  debt 
Is  an  aotlon  on  a  sealed  instrument. 

Appeal  from  special  term,  Otsego  ooanty. 

Aouon  by  Simeon  Hill  against  WllUam  McDonald,  as  trustee  of  the  estate 
•of  John  L  Birdsall.  EsteUa  B.  Clark,  and  £lla  A.  Overstreet.  From  a  judg- 
ment dismissing  his  complaint,  the  plaintiff  appeals. 

Ai^ued  before  Harkn,  F.  J.,  and  Maktin  and  Mebwxn.  JJ. 

John  S.  ffolmeg,  for  appellant.       K.  GUbertt  for  respondents. 

Martin,  J.  This  action  cannot  be  regarded  as  a  judguieot  creditor's 
action,  as  the  plaintiff  was  not  h  judgment  creditor. C.  The  purpose  of  the 
action  was  to  recover  the  plain  tiff's  claim  against  the  trust-estate  in  the  bands 
-of  the  defendant  McDonald.  The  trust  was  orlginallj  creuted  bj  deeds  from 
John  I.  Birdsall  and  his  wife  to  the  defendant  McDonald  and  another,  as 
trustee.  One  of  the  purposes  of  the  trust  was  to  pay  all  the  just  debts  of 
the  defendant  BirdsalO  The  defendant  McDonald  and  his  co-trustee  duly 
quHlifled,  and  acted  until  relieyed  by  the  supreme  court.  In  April,  1868,  they 
were  relieved  from  the  trust,  and  F.B.  Gilbert  and  John  Bell  were  appointed  as 
trustees  in  their  place.  Gilbert  and  Bell  acted  until  KoTember2, 1874,  when 
Beil  was  relieved,  and  Gill>ert  was  appointed  sole  trustee.  In  November, 
1B81,  Gilbert  was  relieved  from  the  trust,  and  the  defendant  McDonald  was 
again  appointed  as  trustee  In  his  place.  When  the  trust-deeds  were  given, 
Jotin  I.  Birdsall  was  justly  Indebted  to  the  plaintiff's  assignor  in  the  sum  of 
825,  for  which  Birdsall  gave  his  promissory  note,  which  became  due  in  April, 
1868.  This  note  was  transferred  by  the  payee  to  E.  L.  Giistin  before  its  ma- 
turity. On  September  25,  1873,  Birdsall  gave  a  new  note  fur  this  debt,  and 
another  renewal  note  was  given  by  him  in  November,  1879.  After  the  first 
note  became  due,  and  as  early  as  the  month  of  December,  1868,  the  then 
bolder  presented  it  to  the  trustee  for  payment,  and  payment  was  refused.  It 
was  again  presented  in  1875,  and  payment  demanded,  which  was  again  refused. 
In  October,  1880,  the  then  trustee  requested  the  bolder  of  the  note  to  send 
it  to  his  counsel  for  allowance.  This  was  done,  but  tbe  note  was  disallowed 
by  the  trustee,  and  has  never  been  paid.  Tbe  note,  with  all  his  equities  and 
claims  against  the  trust-eetate,  was  assigned  by  the  holder  to  the  plaintiff 
on  January  3,  1883.  At  the  time  of  the  trial,  tbe  debt  and  interest  amounted 
to  $66.49.  This  action  was  commenced  in  May,  1883.  The  trial  court  held 
'that  the  plaintiff's  claim  against  thetrustees  of  this  estate  was  barred  by  the 
statute  of  llmttatioos.  The  correctness  of  that  determination  presents  the 
only  question  Involved  in  this  case.  When  this  action  was  commenced  more 
than  15  years  bad  elapsed  since  the  plaintiff's  debt  became  due,  and  nearly 
•tliat  time  had  elapsed  since  It  was  presented,  and  rejected  by  the  trustees  of 
this  estate.  It  was  therefore  barred  by  the  statute  of  limitations,  if  the  stat* 
ute  is  operative  as  to  such  a  claim.  ^The  plaintiff  contends  that  an  express 
trust  was  created  Iwtween  tbe  trustees  and  the  creditors  of  the  defendant 
Birdsall.  and  that  the  statute  of  Umltations  has  no  application  to  such  a  case. 
If  we  assume  that  a  direct,  positive,  and  technical  trust,  such  as  belongs  ex- 
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clusirely  to  the  Jurisdiction  of  a  court  of  equitj,  existed  in  favor  of  tbe  pl^s- 
tiff's  assignor,  the  question  is  whether  the  rule  Jaroked  applies  to  this  case. 
The  rule  which  exempts  tucb  a  trost  from  the  bar  of  the  statute  is  subject  t» 
two  quali  (ications  that  seem  to  be  as  well  established  as  tbe  rule  itself.  Theas 
qualiflcatioiiB  are— J^rst,  that  no  clroumstanceB  exist  to  raise  a  preaumptioa 
from  lapse  of  time  of  an  ezUngaisbmant  of  tbe  trust;  and,  Koond,  that  no 
open  denial  or  r^adiatlon  of  the  trust  is  brought  home  to  the  knowledge  of 
the  cestui  qw  trtut  wliicb  requires  bim  to  act  as  upon  an  asserted  advene 
title.  As  we  have  already  seen,  the  plaintlfE's  olaim  was  positively  rejected, 
and  payment  dented  by  tlie  trustees!^  This  action  upon  the  part  of  tbe  trus- 
tees must,  we  think,  be  regarded  as  an  open  and  positive  denial  or  repudisp 
tion  of  the  trust  as  to  the  plaintiff's  assignor,  and  the  debt  which  the  plaintiff 
now  seeks  to  enforce.  It  was  brought  home  to  the  knowledge  of  the  aasignor 
in  a  manner  wtiich  called  upon  him  to  assert  bis  rights.  We  think  this  case 
comes  within  the  second  qualiScation  of  the  rule  stated:  That  the  statute 
commenced  to  run  against  ttie  plaintiff's  debt  from  the  time  when  paymeat 
was  refused  by  the  trustees,  and  tliat  the  court  properly  held  that  this  claim 
was  barred  by  the  statute  of  limitations.  We  find  do  merit  in  the  claim  that 
this  action  was  on  a  sealed  instrument,  {Loder  v.  Sa^fleld,  71  N.  T.  92;)  nor 
can  we  find  anything  in  the  case  to  justify  the  conclusion  that  tbe  refusal  te 
pay  the  debt  had  been  waived,  or  tliat  the  defendant  was  estopped  from  in- 
sisting upon  the  statute  as  a  bar  by  reason  of  the  request  of  the  trostee  t» 
the  holder  of  this  note  to  send  it  to  tbe  counsel  to  be  presented  on  an  acooont- 
ing  hud  by  such  trustee.  We  are  of  the  opinion  that  tbe  case  was  pn^e^ 
dispwed  of  by  tbe  special  term,  and  that  this  apgni  ohoold  not  pronlL 
Judgment  affirmed  with  oosta.  All  concur* 


X  TausT— Fob  Sdfpobt  or  Ouktob— iNTAUDnr. 

B.  ooDvayed  all  hU  property,  real  and  personal,  In  tmt,  to  seU  so  mooh  aa  aboBll 
be  naoetBarr  to  paj  Us  debts,  and  to  maaaffo  or  sell  the  reridne  ot  the  Laada,  aai, 
dnrti^theuvasof  himself  aiid  his  wife,  to  dispose  of  tbelatereatoD  the  prooeeis 
of  the  whole  estate  by  first  p^ag  B.  an  amount  sufficient  to  maintfdD  him,  and  If 
divldlnff  the  remainder  between  his  wife  and  danghtsr.  When  the  daagiitar  at- 
tained the  age  of  81,  one-third  of  the  estate  was  to  oeoome  hers,  and,  on  the  death 
of  either  B.  or  his  wife,  another  third  was  to  go  to  the  daughter,  who  was  to  liava 
the  entire  estate  on  tbe  death  of  B.  and  his  wife.  Held,  in  a  oraditor's  action  toset 
aside  the  deed,  that,  so  far  as  the  deed  provided  for  the  support  of  B.,  it  waa  tdU, 
under  S  Bev.  St.  N.  Y.  p.  186,  { 1,  which  declares  that  deeds  of  gift  or  ooDTajaaoea 
and  transfers  of  goods,  ohattelB,  or  things  in  aotloo,  made  in  trust  for  the  uae  at 
the  person  making  the  same,  shall  be  void  as  against  oreditors :  that,  aa  to  the  tnuts 
for  the  benefit  of  B.'s  wife  and  daughter.  t£e  deed  was  valid  and  effeotnal;  ami 
that  the  faot  that,  at  the  time  of  the  exeoatlon  of  the  deed,  B.'s  wife  made  a  aW- 
lar  deed  tor  the  181110  pnrposes  and  tnuta,  or  that  Uw  deed  ooatalBea  otbar  tmli 
which  wereTsUd,  did  not  r^ve  the  dead  in  ^neatlon  from  tbe  i^eraliini  of  tke 
statute. 

IL  CbbditOBS'  BiU^-^BTTINO  AsISB  OOHVBTUrtia— JUIWICBITT. 

Where  it  appears  that  the  propertr  inthe  hands  of  thetrusteewas  pwaonalmaa- 
erty  whl(A  otiffliially  heloDBrad  to  B.,  who  was  still  living,  tbe  inoome  oooU  as 
reached  by  plsTntiff  under  Code  Givfl  Proa  V.  Y,  I  1878,  providing  that  the  lail 
jadgment  in  a  judgment  creditor's  aoUon  most  provide  for  the  BaOafactioa  oC  ths 
Bum  due  plaiatUf  out  of  any  mooey,  thing  in  action,  or  other  personal  properly  be- 
longing to  or  held  in  trust  for  the  debtor,  witioh  is  diaoovered  in  the  action. 

8.  FlBASINO— PlUTaR  VOB  RSLIBT— GWBOT  CHT  AnWBB. 

Where  an  answer  has  been  interposed,  it  is  error  to  fllirmf  w  r-  vrmt^r^  %iMfw 
too  much  relief  is  prayed  for. 

Appeal  from  special  term,  Otsego  county. 


Action  by  William  J.  Sloan  against  John  I.  Blr^all.  Estella  B.  Stontea- 
burgh,  Ella  B.  Overstreet.  and  William  McDonald,  as  trustee  of  William  L 
Blrdsall.   Plaintiff  appeals  from  a  judgment  dismiBslDg  his  eomplidat. 


SiiOAV  e.  BmiMAix  $t  oZ. 
(Supreme  Court,  General  Term,  fourth  Department  KovemberSO,  18B0L) 
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Argued  before  Hakdin,  P.  J.,  and  MARTm  and  Merwin,  JJ. 
/.  B.  HolmeSt  for  appellaut.   F.  H.  Gfilbert,  for  respondeats. 

Mabtim,  J.  This  was  a  creditor's  action  to  set  aside  a  trast-deed  made  by 
tbe  defendant  Blrdaall  to  the  defendant  McDonald  and  another,  as  trustees. 
It  was  made  on  tbe  14th  day  of  Kovember,  1867»  and  conveyed  all  of  tlie 
grantor's  proper^,  both  real  and  personal,  in  trust  (1)  to  sell  no  much  as 
should  be  necessary  to  pay  all  tbe  Just  debts  of  the  grantor;  (2)  to  mannge  or 
sell  the  residue  of  the  lands;  (3)  during  the  natural  lives  of  the  grantor  and 
his  wife,  or  the  survivor  of  tnem,  to  dispose  of  the  Interest  on  the  net  pro- 
ceeds of  the  real  and  personal  property  by  6rst  paying  the  grantor  tin  amount 
sufficient  to  clothe,  support,  and  maintain  liim,  and  such  other  allownoce  as 
to  the  trustees  should,  in  their  discretion,  deem  proper,  and  by  dividing  the 
remainder  equally  between  tbe  grantor's  wife  and  bis  daughter.  When  the 
daughter  attained  the  age  of  21  years  one-third  of  tbe  trust-estate  was  to  be- 
come hers  absolutely,  the  other  two-tliirds  to  remain  In  tbe  bands  of  the  true* 
tees,  tbe  income  to  be  distributed,  as  before  stated,  during  tbe  lives  of  the 
grantor  and  bis  wife.  On  the  death  of  either,  another  third  of  tbe  estate  was 
to  become  the  absolute  property  of  the  daughter,  and,  upon  the  death  of  both 
tlie  grantor  and  his  wife,  the  daughter  was  to  bare  tbe  whole  estate.  On  No- 
veoiber  16,  1867,  the  defendant  Est^a  B.  Stoutenburgh,  who  was  then  the 
wife  of  tbe  defendant  Birdsall,  gave  a  deed  to  the  same  trustees  of  all  her 
property,  both  real  and  personal,  in  trust  for  the  same  purposes  as  were  spec- 
ified in  tbe  deed  made  by  tlie  defendant  Birdsall.  The  defendant  McDooald 
and  his  co>tru8tee  accepted  the  trust  under  both  deeds  and  proceeded  and 
juntluued  to  executed  the  same  until  1868,  when  they  were  relieved  ther^ 
from,  and  new  trustees  were  appointed  by  the  supreme  court.  Subsequently, 
the  trustees  thus  appointed  were  In  turn  relieved,  and  the  defendant  McDon- 
ald was  again  appointed  by  the  court  as  sole  trustee  to  carry  out  the  trust 
created  by  said  deeds,  so  far  as  the  same  then  remained  unexecuted.  Before 
tlie  last  appointment  of  the  defendant  McDonald,  in  an  action  In  the  supreme 
vourt,  a  decree  was  duly  made  and  entered  adjudging  that  one-third  of  tbe 
trust  funds  in  the  hands  of  tlie  trustees  belonged  absolutely  to  the  daughter 
of  the  grantors,  and  that  the  trust  was  ended  as  to  that  one-third.  It  was 
also  further  adjudged  therein  that  the  trust  was  ended  as  to  the  defendant 
Estella  B.  Stoutenburgh,  then  Esteila  B.  Clark,  and  certain  speciBed  property 
In  tbe  bands  of  tbe  then  trustees  was  directed  to  be  dellTered  to  '  he  daughter 
of  the  grantors,  and  certain  other  of  the  property  In  their  bands  was  directed 
to  be  delivered  to  the  defendant  Esteila  B.  Stoutenburgh.  Tbe  trust  as  to 
the  defendant  Birdsall  was,  however,  continued,  and  tbe  defendant  McDon- 
ald was  appointed  as  trustee  to  execute  such  trust;  and  said  decree  also  pro- 
vided that  the  said  trustee  should  ^  pay  to  tbe  defendant  Birdsall,  for  his  board 
and  clothing,  such  sum  as,  in  bis  discretion,  may  be  necessary  for  that  pur- 
pose, and  at  such  time  or  times  as  he  may  deem  proper,  not  exceeding  In  any 
one  year  the  net  income  of  said  estate. 

The  trust  fund  now  In  the  hands  of  tbe  defendant  McDonald,  as  such 
trustee,  consists  of  personal  property  of  the  value  of  between  eight  and  nine 
thousand  dollars,  which  was  originally  the  personal  property  of  the  defend- 
ant Birdsall.  The  real  purpose  of  this  action  was  to  procure  the  application 
of  that  fund,  or  the  income  thereof ,  to  the  payment  of  tbe  plaintiff's  judgment. 
Tbe  appellant  claims  that  the  deed  given  by  the  defendant  Birdsall.  at  least 
as  to  the  personal  property  thereby  conveyed,  was  void  as  to  subsequent  as 
well  as  existing  creditors  because  it  conveyed  to  the  defendant  McDonald  and 
his  oo-trustee  grantor's  person^  property,  in  trust  for  his  own  use.  It  is 
declared  by  statute  that  "all  deeds  of  gift  or  conveyances,  and  all  transfers 
or  assignments,  verbal  or  written,  of  goods,  chattels,  or  things  in  action, 
made  in  trust  for  the  use  of  the  person  making  the  same,  sh^  be  void  as 
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against  the  creditors  existing  and  subseqaent  of  such  person. "  2  Rer.  St  p. 
135,  g  1.  The  special  term  held  that  this  statute  did  not  render  the  transfer 
in  question  void,  even  as  to  the  personal  property  conveyed,  for  two  reasons: 
First,  because  the  trust  fund  was  not  created  by  the  defendant  Birdsall  alone; 
second,  because  It  was  not  for  the  use  of  the  grantor  alone.  This  conclusion 
was  based  npon  the  cases  of  Curtis  v.  Leavitt,  15  N.  Y.  9,  and  Shoemaker  r. 
Hastings,  61  How.  Fr.  79.  In  the  former  case,  a  trust-deed  was  given  to  secure 
certain  bonds  that  were  issued  by  the  North  American  Trust  &  Banking  Com* 
pany.  The  deed  provided  that  the  trustees  named  therein  should,  after  sell- 
ing or  collecting  the  property  transferred,  pay  the  bonds  issued  by  that  com- 
pany, and  after  the  payment  of  such  bonds,  and  all  costs  and  charges,  the 
trustees  should  hold  the  bonds  and  mortgages  assigned  in  trust  for  said 
trust  and  banking  company  and  dispose  of  tliem  as  it  should  direct.  In  that 
case,  the  court  bdd  that  the  trusts  created  by  that  deed  were  not  void,  under 
the  statute,  on  the  ground  that  it  was  a  conveyance  in  trust  for  the  use  of  the 
grantor;  tt  being  the  opinion  of  the  court  that  the  statute  applied  only  to  con- 
veyances, etc.,  primarily  for  the  use  of  the  grantor,  and  not  to  instrnmenta 
for  other  and  active  purposes,  where  the  reservations  to  the  grantor  were  in- 
cidental and  partial.  Page  295.  This  was  all  that  was  decided  in  that  case. 
While  there  are  certain  expressions  in  the  opinions  delivered  therein  which, 
when  not  read  in  connection  with  the  remainder  of  the  oplD^on,  might  seem 
to  uphold  a  somewlmt  different  doctrine,  yet,  when  the  whole  of  the  opinions 
on  that  branch  of  the  case  are  read  together,  they  show  quite  clearly  that  the 
decision  of  the  court  was  a  fair  epitome  of  the  opinions  delivered. 

In  the  SJioemaker  Case,  a  father  sold  two  of  bis  sons  bis  farm  and  penonal 
property,  for  which  they  agreed  to  pay  a  specified  sum  by  paying  the  liens 
thereon  and  certain  debts  of  the  father,  and  also  i^reed  to  give  him  a  mort- 
gage for  61,000,  and  pay  his  two  minor  children  Ci50  each  when  they  became 
of  age.  In  ttiat  case,  the  court  held  tliat  the  transfer  was  intended  as  an  ae^ 
ual  alienation  of  the  property,  and  did  not  fall  with  the  condemnation  of  Uie 
statute.  The  doctrine  which  may  be  fairly  deduced  from  these  cases  that 
a  transfer  does  not  come  within  the  provisions  of  this  statute  where  the  use 
or  interest  reserved  to  the  grantor  is  merely  incidental  and  partial,  and  is 
to  vest  or  result  after  the  execution  of  some  active  and  lawful  purpose  for 
whicli  it  was  primarily  made,  as  is  Illustrated  in  the  case  oC  ft  chattel  mort- 

gage,  assignment,  or  pledge,  as  security  for  the  payment  Of  a  debt,  and  the 
ke.  Neither  xilt  those  cases  was  like  t^e  case  at  bar,  and,  in  both,  the  prin- 
ci[de  that  a  creditor  could  eDfiurce  his  debts  against  any  use  or  interest  re- 
serred  by  the  grantor  was  expressly  reoognlz^  In  the  case  of  McLean  r. 
Sutton,  19  Barb.  450,  it  was  hdd  that  a  transfer  of  personal  property,  the 
coDsideiation  ct  whidi  was  the  future  support  of  the  grantor,  his  wife  and 
children,  was  within  the  statute,  and  void  as  to  the  subsequent  creditors.  In 
Younff  T.  Heermans,  66  N.  T.  881.  where  a  transfer  was  in  trnst  fbr  the  use 
of  ttie  grantor  during  his  life,  and  for  the  payment  of  his  debts  after  his 
death,  it  was  held  to  be  void  under  the  statute.  In  Wilson  t.  Robertafin,  21 
N.  T.  694,  where  an  assignment  appropriated  the  property  of  an  insolvent 
firm  to  the  payment  of  the  individui^  debts  of  one  of  the  parties,  it  was  sug- 
gested by  the  court  that  it  was  void  as  a  trust  for  the  benefit  of  the  assignors, 
or  one  of  them.  Se^  also,  Kingaland  v.  Tomphina,  5  Wlciy.  Big.  378.  Ad 
examination  of  this  statute,  and  of  the  authorities  bearing  upon  ft,  leads  us 
to  the  conclusion  that  where  the  primary  object,  or  one  of  the  primary  ob- 
jects, of  a  conv^'ance  is  to  transfer  the  proper^  of  the  grantor  to  trustees, 
in  trust  for  his  own  support  uid  maintenance,  it  is  within  the  statute,  and 
Told  as  to  creditors,  so  &r  as  tliat  particnlar  trurt  is  concerned,  although  tt 
contains  other  trusts  which  are  valla.  We  are  of  the  opinion  that  the  trust- 
deed  given  by  the  defendant  Birdsall  was  valid  as  between  the  parties,  and 
as  to  all  of  the  world  except  his  creditors,  and  that  it  was  also  vaUd  as  to  his 
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eredlton,  m  ftur  as  the  toasts  for  tbe  benefit  of  hli  wife  and  daughter  wers 
conceraed.  Tbe  trusta  tbat  were  valid  did  not  fail  because  the  instrument 
creating  them  also  contained  one  that  became  invalid  when  the  superior  rights 
of  creditors  were  involved.  CvrtU  v.  Zeavitt,  15  Y.  124;  8eott  v.  Qnthrie, 
25  How.  Fr.  514;  ^anJIc  v.  EatMs^  4  Abb.  Dec.  95.  But  we  are  also  of  the 
opinion  tbat,  so  far  as  it  provided  toe  the  support  of  the  grantor«  tbe  trust- 
deed  was  witliin  the  statato,  and  void  as  to  bis  sabsequent  creditors,  as  well 
as  existing  ones. 

The  fact  tbat,  at  or  about  the  time  of  the  execution  of  this  trusteed  by 
the  defendant  Birdsall*  his  wife  made  a  similar  trust-deed  for  tbe  same  pur- 
poses and  trusts,  or  tbat  tbe  trust-deed  by  the  grantor  contained  other  trusts 
which  were  valid,  does  not  relieve  tbe  conveyance  by  the  defendant  Birdsall 
irom  the  operation  of  this  statute.  The  doctrine  that  this  statute  can  be  ren- 
dered nugatory  or  inefFectual  either  by  procuring  another  to  Join  with  the 
grantor  in  creating  a  trust  which  Is  within  its  condemnation  or  by  joining 
valid  trusts  with  those  tbat  are  declared  to  be  void  as  to  creditors  cannot,  we 
think,  be  sustained.  As  tbe  i^peal-book  shows  that  the  property  now  in  tbe 
bands  of  tbe  trustee  is  personal  prop^y  which  originally  belonged  to  the  de. 
fendant  Birdsall.  and  tbat  by  tbe  terma  of  the  conveyance  he  is  entitled  to  his 
support  from  the  income  thereof,  it  follows  that  the  income  can  be  reached 
by  his  creditors.  Section  1873  of  tbe  Code  of  Civil  Procedure  provides  that 
the  Bnal  judgment  in  a  judgment  creditor's  action  must  direct  and  provide 
for  tbe  satisfaction  of  the  sum  dne  the  plaintiff  out  of  any  money*  thing  in 
action,  or  other  personal  proi>erly  belonging  to  or  due  the  judgment  debtor, 
or  held  In  trust  for  hloi.  which  Is  discovered  in  tbe  action.  The  complaint 
was  sufficient  to  justify  the  court  In  awarding  the  relief  to  which  the  plaintiff 
was  entitled.  "Under  our  present  system  of  practice,  a  plaintiff  is  not  to  be 
turned  out  of  court,  where  an  answer  has  been  interpwed.  because  he  has 

grayed  for  too  mudi  or  too  little,  or  for  wrong  relief."  Murtha  v.  CuWsy. 90 
I.  X.  ^77.  We  think  the  court  erred  In  dismissing  tbe  plaintiff's  complaint, 
and  that  tbe  judgment  should  be  reversed.  J  udgment  revened*  and  a  naw 
trial  ordered)  with  coats  to  abide  the  event.   All  coocar. 


(Supreme  Court,  General  Tsmi,  Fourth  i>epartinent  November  UNl) 
1.  NaoLtaBHoa— Plbadins. 

A  oomplaint  ftlleged  that,  m  platntill  was  driTlng  along  a  pabllo  hlg'hwagr,  de- 
fendaot,  while  removing  the  telegraph  wires  from  its  poles  along  the  bighwav, 
D^llgentlf  and  uulawzuUy  stra^  the  horse  and  wagou  with  the  wire,  and 
frightened  bis  horse  and  caused  It  to  run  away  and  injore  plaintiff.  The  ooart 
obarged  tbat  plaint  conld  recover  If  the  iajutr  was  caused  by  a  wrongfol  obstroo- 
tton  of  tbe  highway  by  defendant,  sod  plaintiff  was  free  from  contrlbutoiy  ne^i- 

SDoe.   Defeadant  requested  a  charge  tbat  there  could  be  no  recovery  omess  M- 
adant's  servants  negligently  and  wrongfully.  In  an  attempt  to  throw  the  wire 
which  tbey  were  removing  over  plidntiff,  struck  tbe  horse  or  wagon,  wblob  tbe 
court  refused  to  make.  Held,  that  the  charge  of  the  oonit  was  wltblu  Uie  scope  of 
tiie  pleadings, 
f.  Dajuobs— EviDaifOB. 

Testimony  as  to  plaintiff's  bearing,  memory,  tempw,  manner  of  doing  business, 
bis  ability  to  labor,  and  bis  health  before  and  after  the  aoddent,  was  properly  ad- 
mitted to  show  tbe  nature  and  extent  of  tbe  injury,  the  eridenoe  being  oonllned  to 
facts  wltbin  tbe  observation  of  tbe  witnesses. 

Appeal  from  circuit  court,  Chemung  county. 

Action  by  Jerome  W.  Staring  against  tbe  Western  Union  Telegraph  Com- 
pany.   There  was  a  verdict  for  plaintiff,  and,  from  the  judgment  entered 
thereon  in  bis  favor  for  $9,237.19,  defendant  appeals. 
Argued  before  Mabtin,  J.,  and  Meuwin,  J. 
Jaeob  aohtoartz,  for  appellant.   Fnderiok  Collin,  tax  respondent. 


STABINe  ».  WK8T£BN  Union  Tbl.  Co. 


v.llN.y.a.no,14 — 62 


818 


MEW  TOBK  iUFPunun,  vol.  11. 


i;Snp.Ct. 


Mabtin,  J.  The  plalntiiE  in  his  complaint  allied  that,  as  h«  vaa  dilTing 
upon  a  public  highway  in  the  town  of  £lmira.  7. ,  the  defendant,  while  en- 
gaged in  removing  the  telegraph  wires  from  its  poles,  (which  were  set  along 
such  highway,)  negligently,  wrongfully,  and  anlawfuUy  attempted  to  throw 
one  of  its  wires  over  the  plaintiff,  bis  horse  and  wagon,  while  be  was  on  said 
highway,  and  In  doing  so  negligently,  wrongfully,  and  unlawfully  struck  the 
bone  with  tbe  wire,  and  also  at  the  same  time  negligently,  wrongfully,  and 
unlawfully  struck  the  plalntifE's  wagon,  and  thereby  frightened  his  horse, 
and  eauaed  him  to  run  away  and  greatly  Injure  the  plaintiff.  Aeareful  exam- 
ination of  the  evidence  shows  tliat  it  was  sufficient  to  justify  the  jury  in  find- 
ing the  facts  alleged. 

Tbecourt  submitted  tothe  jury  the  question  whether  the  highway  where  the 
accident  occurred  was  wrongfully  obstructed  by  the  defendant,  and  charged 
that  if  the  plaintiff's  injury  was  caused  by  sncb  obstruction,  and  be  was  free 
from  contributory  negligence,  he  was  entitled  to  recover.   The  court  also 
charged:  "If  you  find  from  this  evidence  that  in  consequence  of  the  careless- 
ness or  negligence  of  this  defendant  this  plaintiff  lias  been  Injured,  and  that 
injury  has  heeu  caused  without  any  contributury  negligence  on  his  purt,  and 
you  come  down  to  the  question  as  to  how  much  damage  be  has  sustained,  you 
will  consider  that  question  as  coolly,  as  dispusslonatf  ly,  as  you  would  consider 
a  question  of  that  kind  between  two  of  your  neighbors."   At  the  conclosiun 
of  the  charge  tbe  defendant's  counsel  requested  tbe  court  to  charge  **tliattliere 
can  be  no  recovery  in  this  case  unless  they  find  that  the  defendant's  servants 
negligently  and  wrongfully,  in  an  attempt  to  throw  the  wire  which  they  were 
removing  over  tbe  plaintiff,  struck  the  horse  or  wagon."   To  this  request 
tbe  court  replied:  "I  refuse  to  charge  upon  that  subject,  or  other  than  what 
I  have  charged  upon  that  subject "  To  this  tbe  defendant  excepted.  The  de- 
fendant also  excepted  to  tbe  charge  so  far  as  it  iDstructed  the  juij  that  the 
plaintiff  was  entitled  to  recover  if  they  should  find  that  tbe  injury  was  caused 
by  a  wrongful  obstruction  of  the  highway  by  the  defendant.   The  plaintiff 
was  lawfully  upon  tbe  highway  when  the  accident  occurred.   He  had  a  right 
to  assume  that  it  was  in  a  safe  condition,  and  would  not  be  obstructed  or 
rendered  dangerous  by  any  act  of  tbe  defendant.  Jennings^*  VanBchaick,  108 
K.  T.  530,  15  N.  £.  Kep.  424.   Tbe  defendant's  right  to  the  use  of  the  high- 
way for  the  purpose  of  constructing,  maintaining,  or  removing  its  teleigrapb 
line  was  subject  to  tbe  use  of  the  traveling  public.    The  defendant  bad  no 
right  to  use  the  highway  so  as  to  obstruct  it  ur  render  It  dangerous  to  public 
travel.  Sheldon  v.  Telegraph  Co.,  4  N.  Y.  Supp.  526.  Ttie  appellant  claims 
that  the  case  was  submitted  upon  an  erroneous  theory,  in  that  the  caoaeof  ac- 
tion alleged  was  for  negligence,  while  the  case  was  submitted  to  tbe  jury  oti 
the  ground  of  an  unlawful  and  wrongful  obstruction  of  tbe  highway.  Tbe 
evidence  whs  sufficient  to  justify  the  submission  to  tbe  jury  of  tbe  questiuu 
whether  the  defendant  wrongfully  obstructed  the  highway  at  the  place  where 
the  accident  occurred,  thereby  causing  tbe  plaintiff's  injury,  and  to  uphold  the 
verdict  on  that  ground.    Therefore,  tbe  only  question  presented  is  whether, 
under  the  pleadings,  it  was  error  to  charge  that  the  plaintiff  might  recover 
upon  that  ground.  Xo  objections  to  theevidence  were  madeon  the  grv)und  oC 
the  insufficiency  of  the  pleadings,  nor  were  the  exceptions  to  the  charge  or  re- 
fusals to  charge  placed  on  that  ground.  The  complaint  was  for  the  wrongful 
and  unlawful  act  of  tbe  derendant.  as  well  as  for  its  negligence.   The  allega- 
tions of  tbe  complaint  were  not  of  a  mere  omission  by  tbe  defendant  to  per- 
form some  act  or  duty,  but  were  that  it  committed  a  positive  act  which  was 
wrongful  and  unlawful.   The  act  was  proved  as  alleged.    The  proof  tended 
to  stiow  that  it  constituted  a  wrongful  and  unlawful  use  of  the  bfgliway, 
which  amounted  to  an  obstruction.    It  will  be  observed  that  the  court,  in  ef- 
fect, submitted  to  the  jury  the  question  whether  tbe  transaction  which  wiu 
tbe  basis  of  this  action  was  as  alleged  and  proved  by  the  plaintiff,  or  whether 
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It  was  M  claimed  bj  the  defendant,  and  that  the  coart  instructed  the  jaij  that  U. 
It  was  as  alleged  and  proved  by  the  plaintiff  faecould  recover;  it  not,  that  their 
Terdict  should  be  for  the  defendant  In  the  charge  the  court  sometime* 
ferred  to  the  act  of  the  defendant,  as  proved  bj  the  plaintiff,  aa  an  obstruo> 
tion  of  the  highway,  and  at  others  as  negligence  by  tlie  defendant.  The  ex^ 
ror  claimed  seems  to  relate  more  to  the  form  of  expression  employed  by  the 
learned  (rial  judge  than  to  the  substance  or  effect  of  the  instmctioiis  given. 
We  thing  the  complaint  was  sufficient  to  sustain  the  recovery  in  this  action, 
and  that  the  defendant's  contention  that  the  rase  was  submitted  to  the  jury 
upon  an  erroneous  theory  cannot  be  sustiuned. 

The  defendant's  exceptions  to  the  rulings  of  the  trial  court  on  the  recep- 
tion and  rejection  ot  evidence  were  quite  numerous.  Most  of  them  related 
to  the  reception  of  evidence  tending  to  show  the  physical,  and  perhaps  to  some 
extent  the  mental,  conditim  ot  the  plaintiff  before  Injury,  and  also  afterwards. 
The  evidence  objected  to  was  as  to  his  hearing,  memory,  temper,  manlier  of 
doing  business,  his  ability  to  labor,  and  his  health  before  and  after  the  acci- 
dent. The  purpose  of  this  evidence  was  to  show  the  nature  and  extent  of  the 
plfuntlfl's  injury.  An  examination  of  tbe  rulings  to  which  these  exceptions 
were  taken  disdoees  that  the  court  confined  tiie  testimony  of  the  witnesses  t» 
facts  within  their  observ^on  which  tended  to  establish  tbe  plaintiff*s  condi- 
tion in  those  respects.  It  Is  impracticable  to  examine  each  of  these  excMAions- 
separately  and  in  detail.  Tbe  learned  trial  j  udge  was  quite  caref  nl  in  excluding 
any  evidence  ot  the  opinion  or  conclusion  of  the  witjtesses,  and  in  confining 
them  to  facts  within  weir  knowledge  vrhUsb  would  enable  the  j  ucy  to  determine 
tbe  extent  of  the  plaintiff's  Injury.  We  think  these  rulings  are  sustained  by 
the  authorities.  Van  Wagoner  v.  Cement  Co»^  86  Hun,  5^;  Peo^pU  v.  BatU 
wood,  14  N.  T.  SSi;  Make  r.  People,  78  K.  Y.  586;  HaUahan  v.  Railroad 
Co.,  102  N.  T.  194,  6  K.  E.  Bep.  287;  Johnson  v.  Myers,  108  K.  Y.  663.  9^ 
N.  E.  Bep.  52;  Duntgg  v.  Van  Burm,  5  Hun,  648;  ffigbte  v.  Ineuranoe  Co,,. 
53  K.  Y.  60S;  Adanu  v.  People,  68  X.'Y.  621 ;  Maine  v.  PeopU,  9  Hun,  118;: 
/larrie  v.  Baaroad  Co,,  86  N.  Y.  Super.  Ot.  878, 878;  Bgglwr  v.  People,  » 
Tbomp.  it  G.  796.  27oae  of  these  exceptions  were  well  taken.  We  find  no 
otlier  exceptions  that  require  special  etmslderatlon. 

We  think  the  evidenee  was  sufficient  to  justify  the  submission  of  the  case 
to  the  jury;  that  no  error  wus  committed  on  the  trial  which  requires  a  reversal 
<rf  tbe  judgment  appealed  from;  and  that  the  judgment  and  order  appealed 
f  rcHB  should  be  affirmed,  with  costs. 


Mrtbotolxtah  Bl.  Rt.  Co.  v.  Dcggik  et  aL 
(Supreme  Court,  Oenerat  Term.  FtrM  Department.  October  M,  1800.) 

Ooen— Oh  Aptbal— Pabtijx  Aitikiuvob  ot  Judoiibiit. 

Where  the  coart  of  appeals  afflrms  a  judgment  of  the  general  term  as  to  two  of 
the  defendants,  bat  reverses  it  as  to  all  the  others,  the  two  ^fendaote  aa  to  whom 
tbe  JudffOient  was  affirmed  oaonot  oomplatn  of  a  directtoa  that  it  be  "  without  ooata  " 
aa  to  them,  aa  Code  Civil  FroaN.  T.  $8:03,  anbd.  flu  plaoea  the  oottain  the  diaar»< 
Hon  of  tlie  court  Where  a  Ju^ment  appealed  from  uafflnned  la  part  andrevenad 
In  part. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Metropolitan  Elevated  llailway  Company  against  Oharlas 
3>uggio,  John  D.  Slayback,  and  five  others,  for  a  fraudulent  issue  of  notes  of 
t.lie  plaintiff  corporation  by  defendants  while  officers  of  said  corpor^ion.  De- 
fendants demurred  to  the  complaint,  and  the  special  term  rendered  judgment 
In  tbeir  favor.  From  that  judgment  plaintiff  appealed  to  tbe  general  term, 
which  affirmed  the  judgment  oC  the  special  term.  From  this  judgment  ot 
affirmance,  plaintiff  again  appealed  to  tbe  court  of  appeals,  which  atlirmed  tbe 
Judgment  as  to  defendants  Duggin  and  SUyback,  without  costs,  but  reversed 
it  as  to  all  the  other  defendants.  24  2(.  E.  Sep.  381.  Defendants  Duggln 
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and  Slaybaok  then  served  thdr  bill  of  coats  on  plaintiff,  but  the  derk  rafoBcd 
to  tax  them  becauee  of  the  action  of  the  oouit  of  appeals  In  afflrming  the  judg- 
ment as  to  them  withoat  coats.  Def  eiidautn  Ditggin  and  Slayhacfc  then  moved 
(he  special  term  that  the  clerk  be  compelled  uuc  the  costs  in  their  favor. 
From  an  order  denying  their  motion,  they  appeal.  Code  Civil  Proo.  K.  T. 

t3238,  sa1>d.  2,  provides:  "Where  the  final  Judgment  appealed  from  Is  af- 
rmed  in  part  and  reversed  In  part,  costs  mi^  be  awarded  *  *  *  in  the 
discretion  of  the  court. " 

For  an  appeal  by  defendants  Doj^in  and  Slaybac^  from  an  order  directing 
aatisfaction  of  Judgment,  see  tmte,  •i53. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
€feo,  W,  Wei^er^aoht  for  appellants.    Davies  A  Rapallo,  for  reapondei^ 

Banibls,  J.  These  two  defendants  had  judgment  In  their  favor  in  the 
court  of  appeals  alBrming  a  judgment  of  the  general  term,  and  the  judgment 
as  to  other  defendants  was  reversed,  and  the  demurrer  overruled.  Ia  this 
afBrmance  it  was  directed  to  be  without  costs.  But  these  two  defendants 
claim  their  coats  notwithstanding  this  direction,  for  the  reason  that  the  action 
was  to  enforce  what  is  known  as  "a  legal  liability;"  but  the  judgment  fruiu 
which  the  appeal  was  taken  was  affirmed  only  in  part.  It  previously  did  in- 
clude other  defendants,  and  that  part  only  was  affirmed  which  included  these 
two  defendants,  and,  on  a  partial  atBrmance  by  subdivision  2,  §  3238,  the 
costs  have  been  subjected  to  the  discretion  of  the  court.  The  language  of  the 
remittance  shows  that  this  view  was  acted  upon  in  making  its  decision  by  the 
court  of  appeals,  and  that  it  exercised  this  discretion.  The  case  is  very  clearly 
against  these  defendants,  and  the  order  should  be  affirmed,  with  flO  oosta  and 
Uie  dlsbunements.  All  concur. 


(Supreme  Court,  Oeneral  Tenn,  Firtt  Departmmt  October  94,  ISBOi) 

OoBPORATioKs— PBOonDmros  TO  DiseoLTB— RaoErraR— Appbal. 

In  aa  actloD  to  dlssoWe  a  corporatioti  aUeved  to  be  insolTont,  parties  who  had  ob- 
tained judgments  against  tbe  corporation,  alleged  to  be  frandaleac,  were  made  de- 
fendants. An  order  was  granted  to  show  cause  wby  a  temporary  receiver  of  the 
proper^  of  the  corporation  should  not  be  appointed,  and  an  injunction  pending  the 
action  be  granted  a^nst  defendants  and  tbe  staerifb,  to  whom  execuuoaa  on  the 
judgments  bad  been  issued,  and  defendaata  were  enjoined  nntU  a  deolrion  tbereon. 
Aa  additional  injunction  was  granted  restraining  creditors  of  the  corporation  and 
the  sheriffs  from  prosecuting  any  actions  against  the  ooiporatlon  until  auoh  de- 
oision.  On  the  return  of  the  order  to  show  cause,  defendants,  other  than  the  cor- 
poration, appeared,  and  tbe  Injunotions,  as  to  tbem  and  the  sheriffs,  were  vacated. 
On  amotion  for  a  resettlement  of  the  order  thereon,  two  days  aftuwarda,  a  rs- 
oeiver  was  appointed,  and,  on  the  same  day,  tbe  action  was  oiscontjnned  aa  to  all 
the  defendants  except  the  corporation.  Held,  that  an  appeal  by  plaintiff  from  so 
much  of  tbe  orders  as  dissolved  the  temporary  injunctions,  and  refused  to  i^ptdat 
a  receiver  in  tbe  flrst  order.  Instead  of  the  later  order,  sbould  be  dismissed. 

Appeal  from  special  term,  Xew  York  county. 

Action  brought  by  leave  of  court  in  tbe  name  of  the  people  of  the  state  of 
2Tew  York  to  dissolve  a  corporation,  organized  under  the  laws  of  the  st-tte, 
under  the  name  of  Mark  Mayer,  against  said  corporation  and  Louis  Auerbacb, 
Dessa  Mayer,  and  Charles  Kaufman.  The  complaint  alleged  that  the  corpo- 
ration was  insolvent,  and  that  the  defendants,  fraudulently  intending  to 
cheat  its  creditors,  and  transfer  its  entire  assets  to  the  defendants  Louis 
Auerbacb  and  Desaa  Mayer,  caused  actions  to  be  brought  and  Judgments  to 
be  recovereil  against  said  corporation,  in  tbe  name  of  said  Dessa  Mayer  and  of 
said  Kaufman,  of  which  latter  judgments  said  Anerbacli  was  the  r«il  owner, 
and  that  executions  were  imm^iately  issued  thereon  to  the  sheriffs  of  New 
York  and  Kings  counties,  who  seized  thereon  tbe  entire  assets  of  tbe  coriiora- 
tlon,  and  held  the  same  to  satisfy  the  claims  so  collusively  and  iUegaUy  pre- 
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feired.  On  the  complaint  and  a  corroborating  affidavit,  an  order  was  granted 
that  defendants  show  cause  why  a  temporary  receiver  of  the  property  and  ef- 
fects of  the  corpOTation  should  not  be  ^pointed,  and  why  the  defendant  cor- 
poration, its  trustees,  etc.*  and  the  individual  defendants,  and  their  servants 
and  agents,  and  the  sberifFa  of  Kew  York  and  Kings  counties  should  not  be 
restrained  by  injunction  during  the  pendency  of  the  action  from  various  acts 
specified,  relating  to  the  property  and  rights  of  the  corporation;  and  the  de- 
fendants were  enjoined  and  restrained  from  doing  any  of  said  acts  until  a  d^ 
cisiou  on  the  order  to  show  cause.  Another  order  was  also  granted,  on  affi- 
davit, restraining,  nntU  a  decision  on  the  order  to  show  cause,  "rU  creditors 
of  said  Mark  Mayer  corporation,  and  their  agents,  attorneys,  and  servants, 
and  the  sberifCs  of  New  Tork  and  Kings  counties,  and  all  public  officers 
thereof,  and  all  persons  whatsoever,"  from  aiding,  prosecuting,  bringing, 
etc.,  any  action  against  said  corporation,  or  any  proceeding,  etc.,  in  such  ac- 
tion, brought  upon  any  alleged  claim  or  demand  of  any  creditor,  etc.,  of  said 
corporation.  On  the  return  of  the  order  to  show  cause,  on  August  13,  1890, 
the  individual  defendants  appeared,  and  wrre  heard  on  the  motion,  iind  an 
order  was  made  thereon  vacating  the  injum  tions  as  to  said  individual  de- 
fendants, and  the  sherifFs.  A  motion  for  a  resettlement  of  the  ordtr  was 
made  the  next  day,  on  behalf  of  plaintiffs,  and  heard  August  15,  1890,  an^ 
an  order  entered  tliereon  appointing  a  temporary  receiver  of  the  property  o 
the  corporation.  On  the  same  day,  and  on  motion  of  plalntlfts,  an  order  was 
made  discontinuing  the  action  as  to  all  the  defendants  except  the  corporation. 
Flaintiffs  appeal  from  so  much  of  the  orders  as  denied  ihe  motion  for  an  in- 
junction as  set  forth  in  the  order  to  show  cause,  "and  from  so  much  of  the 
order  of  August  13,  1890,  as  refused,  failed,  or  omitted  to  appoint  a  tempo- 
rary receiver  as  of  that  date,  and  from  the  refusal  to  resettle  said  order  and 
appoint  such  temporary  receiver  In  such  order  of  August  18,  1890,  instead  of 
by  the  separate  and  later  order. " 
Chat.  S.  Phtlpi,  for  app^nt. 

Yax  Britnt,  p.  J.  The  only  defendant  appearing  upon  the  record  diiea 
not  seem  to  have  ever  appeared  in  the  action,  or  upon  the  motion.  The  ai  - 
tion  has  been  discontinued  as  to  the  onlydefeDclants  who  did  appear  upon  the 
motion,  and  whose  rights  were  adjudicated  upon  by  the  order  of  August  13, 
1890.  As  we  underatand  the  appellant's  position,  its  appftil  is  founded  upon 
the  claim  that  the  court  did  not  pass  upon  Its  motion  for  a  receiver  of  the  de- 
fendant as  soon  as  it  should  have  done.  It  is  to  be  observed  that  the  court 
only  dissolved  the  temporary  injunction  as  to  tlie  defendants  who  were  then 
parties  to  the  record,  and  as  to  whom  this  action  has  been  Uiscuntinued,  and 
as  to  the  sheriffs  of  New  York  and  Kings  counties,  who  were  not  parties  to 
the  record,  and  did  not  pass  upon  the  application  for  a  temporary  receiver,  if 
any  such  was  made.  It  does  not  appear  that  any  such  application  was  made 
prior  to  the  15tb  day  of  August,  upon  which  day  a  motion  for  such  a  receiver 
appears  to  have  been  granted.  We  see  no  ground  upon  which  any  appeal  can  be 
founded.  Because  a  motion,  If  made,  is  nut  decided  quite  as  speedily  as  coun- 
sel  thinks  it  should  be  affords  no  ground  of  appeal.  Ihe  appeal  should  be 
dlamiased.   All  coneor. 


Dabbt  v.  Skinner  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department.   September  90, 18ML) 

1.  McniOIPAL  CORPOBATIORS— WATBa-RBHTS. 

The  term  "water-rents, "  used  Id  Laws  N.  Y.  187S,  o.  181,  |  18,  which  empowers 
the  water  commisBloDOrs  of  mDnicipal  corporations  to  establish  a  scale  of  waler- 
rents  agalnrt  dUtereot  classes  of  buUdiofrBi  according  to  their  dimensions,  value, 
exposure  to  fire,  etc.  Is  to  be  construed  as  sy nonrmoufi  with  "  water-rateH, "  and, 
so  coQstnied,  the  protection  afforded  to  the  owner  of  a  house  by  the  water  supply 
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In  case  of  fire  Is  a  snfBcIent  benefit  to  snataln  an  aBseiaowttt  for  mtaMrates  afalaik 
him,  thopgb  DO  water  U  taken  or  used  in  the  hooM. 


An  HMWDoot  made  June  19, 1889,  for  watat^vatatwidiwt  the  owner  of  •  booM 

frontlnff  on  a  street  in  which  water-pipes  are  laid,  bnt In  whloh  honse  no  water  Is 
taken  or  used,  Is  valid,  ander  Laws  N.  T.  1S89,  o.  S07,  passed  June  16th,  which  au- 
thorizes the  commissioners  to  aeseis  water-rates  on  w  property  abutting  on  streets 
where  water-pipes  are  laid. 
-8.  CoKsnnmoxAi.  Law— Dm  Pnocnss  of  Law. 

The  seizure  of  a  householder's  property  for  the  noD-payment  of  an  assossment 
for  water-rates,  levied  against  bim,  without  ootioe,  and  without  an  opportua:*;  to 
be  beard  in  defense,  is  a  taking  of  property  without  "duo  prooass  of  law,"  within 
■Const  N.  T.  art.  1,  f  6. 

€ase  submitted  on  agreed  etatement,  under  Code  Civil  Free.  X.  Y.  S§  1279. 
1280,  wlierein  Timothy  Daaej  ia  plaintiff,  and  William  I.  Sliinner  and  othttB, 
water  commissioners  for  the  village  of  Little  Falls,  are  defendants. 

McEvoy  (t  Jows,  for  plaintUZ.  2).  Beekwith  and  A,  M,  MilU,  for  de- 
fendants. 

Kbhmedt.  J.  The  defendants,  as  water  commissioners  for  the  village  of 
Little  Falls,  caused  to  be  constructed  a  system  of  water^works  for  said  vil- 
lage, under  and  in  pursuance  of  the  provisions  of  chapter  181  of  the  Laws 
of  1875,  and  completed  the  same  prior  to  June  26,  1888.  On  that  day  the 
said  commissioners  established  a  scale  of  rents  or  water-rates  to  be  charged 
And  paid  tu  them  from  time  to  time  for  the  supply  of  water  appropriated  to 
different  classes  of  buildings  in  said  village,  as  provided  by  section  13  of  said 
act.  By  these,  rates  were  charged  on  all  classes  of  property  in  said  village, 
including  vacant  lots,  and  all  buildings  situate  on  the  line  oC  all  streets  and 
Alleys,  and  aU  business  places  through  which  water-mains  were  laid,  and  from 
which  a  supply  of  water  could  be  taken,  whether  the  same  was  taken  or  not 
for  use  upon  such  lots,  or  in  such  buildings.  These  rates  from  July  1, 1888, 
to  May  1,  1889,  were  as  follows:  Eachdwelling-bouseoccupiedb^anefamily, 
with  the  privilege  of  one  faucet,  and  for  domestic  purposes  only,  95;  each 
additional  family,  with  the  same  privileges,  $3.  Theplaintifl  was  the  owner 
in  fee  of  lands  situate  on  Furnace  street,  having  a  frontage  thereon  of  53 
feet,  upon  which  was  standing  a  two-atory  double  house,  actually  occupied 
l)y  four  families.  Furnace  street  is  a  public  street  in  said  village,  through 
which  the  water-mains  were  laid.  There  was  no  water  taken  or  used  insaid 
lioiiae  or  on  said  premises  from  said  main.  On  the  19th  day  of  June,  1889, 
the  defendants,  as  such  commissioners,  made  an  assessment  roll  of  their 
assessment  of  water-rates  against  the  several  persons  named  therein  as  own- 
ers of  the  several  parcels  of  real  estate  therein  mentioned  for  the  pei  iod  be- 
tween July  1,  1888,  and  May  1,  1889.  All  the  lots  and  dwellings  facing  on 
streets  through  which  the  mains  were  laid  were  assessed  according  to  said 
rates.  The  plaintiff  was  assessed  for  his  premises  aforesaid  on  Furnacu 
street,  $13.34.  This  not  having  been  paid  within  the  time  provided  by  Uw. 
a  warrant  for  its  collection  was  duly  issued  and  delivered  to  the  collector  of 
the  village,  and  he  levied  upon  and  converted  to  the  payment  of  said  tax  and 
his  fees  property  of  the  plaintiff  of  the  value  of  614.04.  This  sum  the  plain- 
tiff claims  to  recover  upon  the  ground  that  the  proceedings  of  the  defendants, 
as  such  commissioners,  were  illegal,  and  they  therefore  became  trespassers. 
The  Qrst  contention  on  the  part  of  the  plaintiff  is  that  the  defendants  had  no 
authority  to  levy  a  tax  for  water-rates,  except  where  water  was  actually 
-taken  and  used  upon  the  premises;  and  he  seeks  to  support  the  claim  upon 
the  peculiar  phraseology  of  section  13,  before  referred  to.  This  section  pro- 
vides that  the  said  commissioners  shall  establish  a  scale  of  rents,  to  becharged 
-and  paid  from  time  to  time  for  the  supply  of  water,  to  be  called  "  water-rents, " 
and  appropriated  to  different  classes  of  buildings  in  reference  to  their  dimea- 
aions,  value,  exposure  to  fire,  etc.  Counsel  argues  that  the  term  ''lents"  im* 
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plies  the  neoeislty  at  «b  aotoal  use     the  plaintiff,  In  order  to  ereataallabil- 
ox  to  eonf er  power  npm  tbe  oommlMloDOfa.   It  may  be  atriotlj  tnu  ttwfe 
tbetenn  "rents,"  as  ordinarily  nsed,  means  a  return  or  compensation  tar 
the  possession  of  some  corporeal  or  incorporeal  estate  surrendered  for  a  com- 
pensation paid  or  agreed  to  be  paid  therefOT.    We  tbink  this  definition  too 
narrow  and  Imprac^cable  when  applied  to  tbe  case  in  band  to  determine  Its 
meaning  within  tbe  intent  and  purpose  of  tbe  statute  wtiere  it  Is  used;  tbe 
wtiole  act  most  be  construed  in  the  light  of  the  circuntstances  of  its  enact* 
ment  and  the  end  soaght  to  be  attained.   The  emergencies  intended  to  be  met 
and  the  security  to  all  the  Tillage  Inhabitants  to  be  provided  fur  by  a  common 
water  supply,  create  other  burdens  of  legitimate  charge  beyond  that  incident, 
to  its  actual  nse  for  domestic  purposes.   One  object,  and  I  think  it  may  be 
fairly  stated  as  paramount,  is  the  protection  of  the  life  and  property  of  each 
individual  li  ving  within  tbe  village  limits,  and  having  a  right  to  call  for  the 
protection  it  affords  in  the  hour  of  peril.   While  it  may  be  true  that  a  resi- 
dent owner  of  buildings  within  the  corporate  limits  may  not  actually  appro- 
priate the  water  provided  by  drawing  it  from  a  faucet  In  his  llrlng-room, 
still  It  does  not  follow  be  should,  therefore,  be  freed  from  the  expense  of  tbe 
maintenance  of  the  system.   Tbe  protection  it  furnlBhes  In  case  of  fire*  and 
which  he,  as  a  resident,  has  the  right,  when  the  emergency  demands,  to  in- 
volve, is  of  greater  benefit  than  the  simple  daily  use  for  household  purposes. 
We  are,  therefore,  of  the  opinion  that  the  term  "water-rents"  is  to  be  con- 
etmed  as  synonymona  with  "water-rates,"  and  that  the  benefits  to  the  plain- 
tiff referred  to  are  of  a  kind  to  confer  upon  the  oommissioners  the  power  to 
II X  the  rates  and  levy  the  tax,  and  that  Uiis  powsr  Is  oonferrad  by  the  ststuts 
cited. 

The  assessment  was  made  on  the  19tta  day  of  June,  1889,  and  tbe  tax  levied. 
By  chapter  507  of  the  Laws  of  1889  It  is  especially  provided  that  the  oom- 
missioners may  establish  a  scale  of  water-rates  for  tbe  use  of  water;  also 
rates  to  be  assessed  upon  aU  real  property  abutting  on  the  streets  where  tbe 
water-pipes  are  laid.  This  act  took  effect  on  the  15tb  day  of  Jane,  and  was 
in  force  at  tlie  time  the  assessment  was  made  and  tax  levied.  We»  conclude, 
therefore,  that  tbe  commissioners  had  power  to  levy  tbe  tax. 

The  further  claim  Is  made  by  the  pialntiff  that  lie  having  been  given  noop- 
portunlty  to  be  heard  upon  tbe  question  of  a  levy  of  said  tax,  the  taking  of  his 
property  was  without  due  process  of  law,  and,  therefore,  illegal.  We  think 
tiim  right  in  this  oontention.  Section  6  of  article  1  of  the  oonstitatlon  pro- 
vides, "no  person  shall  be  deprived  of  life.  lltMrty,  or  property  without  due 
process  of  law."  In  this  case  no  day  for  hearing  was  given  the  plaintiff. 
He  had  no  opportunity  to  present  his  claims  against  the  levy  of  the  tax.  nor 
does  it  appear  that  he  had  any  knowledge  or  information  that  any  tax  was 
contemplated  against  bim.  The  acts  of  the  defendants  were,  therefore,  In 
violation  of  tbe  constitutional  provision  quoted,  and  simply  acts  of  usurpa- 
tion. Stuart  V.  Palmer^  74  N.  Y.  183;  Peopi*  v.  Turner,  117  N.  T.  227. 
22  N.  E.  Rep.  1022. 

Judgment  is,  therefore,  ordered  for  the  plaintiff  for  $14.60,  that  being  the 
value  of  the  property  wrongfully  converted  by  tbe  defeodants,  and  interest 
thereoD.  but  without  costs.   All  concur. 


(Supreme  Court,  Qeneral  Term,  Fourth  Department  September  ao.  1890.) 

Csse  nibmltted  oa  agreed  statement  wherein  Thnothy  Dasey  was  pUintlff,  and  Will- 
iam SUnDer  and  others,  water  oommisstoaerg  of  the  nllafre  of  Little  F^lls,  were  de- 
feodanto. 

Argued  before  Kbknbdt,  SIabtin,  aod  Mbbwin,  JJ. 

HcEooy  A  Jone»,  for  plabtlfl.  X  D.  BedmUh  aod  A.  SL  MUlt,  for  defoDdanta. 
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KsmnoT,  J.  This,  Uk«  the  prooediog  case,  (OfUe,  831,)  oooiM  here  oa  *  rtrtemea  k 
o<  faots  arreed  upon.  Mid  witb  ooa  exception  ts  tbe  ■aoMb  It  ^^aan  that  the  platu- 
tUt  was  given  aoaj  lor  hearing  by,  and  that  he  appeared  before,  the  oommlMionan, 
and  presented  bis  objeotlons  to  the  levy  of  the  tax.  It  oannot,  therefore,  be  urged  that 
hla  property  was  taken  witboat  due  process  of  law.  The  tax  was  for  wxter-rates  ae- 
onungsnneqnent  to  tlM  passage  of  ^pter507  of  thelAWs  of  18Sk  Tbe  oomplaiat 
h6mliila,Ui«efore,diuiussednpontbe  merits,  bat wltbont ooita.  Alloonoar. 


iSuvreme  Court,  Special  Term,  JSTew  Foriie  County.  July  10, 1390.) 

1.  APPMAEr-RasrU U  HON  ON  BXVBBSJJ^FOWBK  OW  SPSCIAL  Tlltll. 

Code  CivU  Proc.  N.  Y.  1 1838,  proTldlng  tiiat,  **  when  a  final  Judgment  or  order  la 
reversed  or  modified  upon  appeal,  tbe  appellate  court  or  the  general  term  of  tbe 
same  court,  as  the  case  may  be,  may  make  or  compel  r^tltutlon  of  property,  or  of 
a  right  lost  by  means  of  the  erroneous  judgment  or  order, "does  not  affect  tbe 
power  of  tb»  supreme  oonrt  at  special  term  to  order  restitution  after  such  n- 
versal  or  modification.' 

%  BaMB— IirrBRBBT  LVD  COBTS. 

Fending  an  appeal  in  an  action  for  partition,  the  proceeds  of  the  land,  which  had 
been  sold  under  tbe  Judgment,  were  deposited  with  a  trust  company.  Held  that, 
on  reversal  by  the  court  of  appeals,  appellant  was  entitled  to  restitution  of  tbe 
oosta  of  the  general  and  special  terma^  and  of  ^  sum  equal  to  tbe  difference  between 
the  Interest  iMid  on  the  fund  by  the  trust  oompany  wd  tbe  f uU  amount  of  lutereat 
at  tbe  rate  aUowed  by  law. 

At  chambers.  Aotloa  bj  Spencer  0.  Platfc  and  Susan  F.  Hntt,  bis  wife, 
against  Maria  B.  Wlthington  and  others,  to  determine  the  title  to  ceitain  real 
estate  under  the  will  ot  George  W.  Flatt,  deceased,  and  for  parUtlon.  The 
court  held  thrt  decedent  was  intotate  as  to  the  real  estate  in  question.  De- 
fendant Mrs.  Withlngton  appealed  to  the  general  term,  which  affirmed  the 
judgment  47  Hun,  558.  Mrs.  Wildiington  then  appealed  to  the  conil  of  Hp* 
pei&,  and  tlie  judgment  was  reversed,  witb  costs  to  Mrs.  Wltfaington,  (23  K, 
E.  Bep.  1116,)  and  she  now  moves  for  restitution  of  costs,  and  for  the  differ- 
enoe  between  the  interest  paid  the  United  States  Trust  Company,  with  which 
the  proceeds  of  the  land  were  deposited,  a  sale  having  been  ordered,  and 
the  legal  rateof  intWest.  CodeGivil  Froo.  N.  T.  g  1328,  provides  that "  when 
a  final  judgment  or  order  is  reversed  or  modified  upon  appeal,  the  ai^llate 
court,  or  the  general  term  of  the  same  couit,  as  the  case  may  be,  may  make 
or  compel  restitution  of  property  or  of  a  right  lost  by  means  of  Uie  erroneous 
judgment  or  order." 

Amouot  muA  A  Woodfiord,  for  Uie  motion.   Sdtoard  8.  CUwA,  oppoatd. 

Beach,  J.  I  have  never  known  the  power  oi  this  court  qaesUoned  to 
award  restitution  summarily  upon  revered  of  a  judgment.  Section  1323,  Goile 
Civil  Froc.,  confftrs  that  power  upon  the  appellate  court,  or  the  general  term 
of  the  same  court,  as  the  case  may  bei  but  was  not  intended  to.  nor  does  it, 
negative  tbe  autliority  of  this  court.  Tliis  motion  was  properly  made  at 
chambers,  and  the  conclusion  seems  to  be  supported  by  Wright  v.  Noatrtmd, 
100  N.  Y.  616,  8  N.  £.  Bep.  78.  In  WaUaoe  v.  Berdell,  98  X.  Y.  480,  lesto- 
ration  to  possession  of  land  was  held  not  to  affect  complete  restitution,  and 
ttw  court  ordered  an  accounting  for  and  payment  of  mesne  profits.  I  do 
not  perceive  any  distinction  in  principle  between  mesne  profits  of  really  and 
interest  on  moneys.  It  would  be  less  than  complete  restitation  to  award  re- 
payment of  a  principal  sum,  the  moving  party  having  been  derived  of  ita 
use  by  an  erroneous  Judgment.  An  examination  of  the  papers  show  that  the 
order  appealed  from  and  affirmed  in  Market  Nat.  Bank  v.  Pae^fio  Ifat.  AanJfc, 
102  N.  T.  464,  7  V.  E.  Bep.  302,  awarded  interest  on  the  sura  eoUectod  txtaa 

■  Bee  note  at  end  of  oaae. 
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date  of  pftyment.  This  is  a  direct  adjudication  upon  the  point.  The  costs 
and  allowanoes  awarded  b/tbe  special  term  were  paid  from  a  fund  belonging 
to  the  moving  party,  and  their  amount  should  be  refunded,  with  Interest. 
She  bas  the  same  right  to  a  refund  of  the  general  term  costs  paid,  and  the 
difference  between  interest  paid  by  the  tenst  company,  and  the  legal  rata. 
Motion  granted. 

NOTE. 

RBSTiTtTTiON  AJTSB  Rbtbbsai.  om  Appbu.— Apflioation.   In  Hayes  v.  IToaree,  after 
rereraal  by  the  court  of  appeals  of  a  Jndgmeotof  tbe  geoeral  term  of  tiieoommoD  pleas 
which  affirmed  a  judgement  eotered  on  toe  report  of  a  referee  In  favor  of  plaintiff,  (38 
N.  £.  Rep.  40.)  deieDoaDt,  wbo  had  paid  the  judgment,  moved  at  apeolal  term  of  the 
oommon  pleas  for  restitution.   Dalt,  J.,  denied  the  motion  on  the  following  opinion : 
"The  motion  for  restitution  should  be  made  at  the  general  term,  this  action  having  been 
tried  Id  this  ooart.   The  Code  (section  1838)  directs  that,  where  a  final  judgment  is  re- 
versed upon  appeal,  the  appellate  court  or  the  general  term  of  the  same  court  (i.  e.,  the 
oourt  where  the  action  Is  tried)  may  compel  restltatloo.  This  enactment  oonflnes  the 
exercise  of  ttie  powers  to  the  tribunals  expressly  menUoDed,  and  excludes  all  others, 
among  them  the  special  term  of  the  ooart.  The  former  Code  (sections  880, 869)  con- 
ferred the  power  upon  the  appellate  oourt,  but  it  was  exercised  b.v  the  trial  court  by 
virtue  of  its  Inherent  common-law  powers;  and  the  motion  to  compel  restituUon  was 
heard  at  the  special  term  in  the  first  instance.   The  new  Code  recognizes  this  jarisdlc- 
tion  In  the  trial  court,  but  oonflnes  its  exorcise  to  the  general  term,  to  which,  In  the  first 
instance,  the  application  must  now  be  made.   The  motion  Is  denied,  without  costs,  with- 
out prejudice  to  renew  at  the  general  term. "  The  motion  was  afterwards  renewed  at 
general  term,  where  it  was  granted.   7  N.  Y.  Supp.  056.   On  settlement  of  the  order, 
the  portion  which  directed  the  entry  of  a  judgment  of  restitution  for  defendant  was 
stricken  out   On  motion  for  resetuement  by  Inserting  the  words  stricken  out.  Van 
Hoiaaii,  J.,  filed  the  following  opinion:  **The  applioaUon  for  restitution  ought,  as  a 
matter  of  ufety,  to  have  been  made  to  the  court  of  appeals.  There  is  no  doubt  at  all 
that  that  court  would  have  ordered  restitution,  and  inserted  a  direction  for  restitution 
In  its  Judgment  of  reversal.  That  is,  as  I  conceive,  the  correct  practice,  and,  if  it  had 
been  pursued  In  this  case,  an  execution  against  real  property  could  have  been  issued. 
But  I  do  not  feel  authorized  to  add  a  jot  or  tittle  to  the  judgment  of  the  oourt  of  appeals. 
When  a  remittitur  is  received,  my  duty  as  a  judge  of  the  commbn  pleas  is  to  see  to  it 
that  the  indgment  of  the  court  ox  appMla  Is  made  a  judgment  of  the  court  of  common 
pleas,  but  not  to  do  more.   Where  Uie  oourt  of  appeals  has  not  given  Judgment  fCr  res- 
titution, the  court  of  common  pleas  cannot  give  ft.  Perhaps  the  true  construotloD  of 
section  183S  is  that,  when  the  general  term  of  the  oommon  pleas  reverses  a  judgment, 
it  m^  adjudge  restitution;  and  that,  when  the  judgment  is  reversed  by  the  court  oi 
appeals,  tbat  court  and  no  other  may  adjudge  restitution.   But  I  am  bound  by  the  con- 
stmetion  that  my  own  general  term  has  given  to  the  action,  and  therefore  I  will  adhere 
to  the  order  of  restitution ;  but  I  do  not  think  that  I  have  the  power  to  direct  the  entry 
of  a  judgment  of  restitution  in  this  case.   Why  does  not  Mr.  Kourse  now  apply  to  the 
court  of  appeals  for  an  amendment  of  the  Judgment,  so  that  restitution  may  be  provided 
for  therein!  That  seems  to  me  to  be  the  straight  road  out  of  the  diffloulty,  though  an 
action  for  the  money  will  also  lie.   Lott  v.  Swezey,  39  Barb.  87,  **  Defendant  then 
moved  the  court  of  appeals  to  recall  the  remittitur  and  amend  the  judgmentof  reverul 
by  Inserting  a  provision  tliat  defendant  recover  the  amount  paicf  by  him,  whereupon 
an  order  was  entwed  "that  the  defendant  reoover  of  the  plalnutt  by  way  of  resUtunon 
said  sum  of  t8,66S.SS,  with  interest  from  the  date  of  payment,  ana  that  the  record  la 
this  case,  and  the  proceedings  in  this  court  therein,  be,  and  they  hereby  are,  again  re- 
nUtted  to  the  said  court  of  common  pleas,  there  to  be  proceeded  upon  according  to  law. " 
When  the  remittitur  was  again  filed  In  the  court  of  common  pleas,  an  order  was  there 
entared  that  defendant  recover  from  plaintiff  by  way  of  restitution  the  amount  paid  by 
him,  and  that  ezeoutlpn  issue  therefor.   Plaintiff  moved  to  strike  out  that  mrt  of  the 
order  which  directed  that  defendant  recover,  and  that  execution  Issue.   The  motion 
was  heard  before  Allbh,  J.,  who  filed  the  following  memorandum:  "The  motion  is  de- 
Died  on  the  authority  of  O'Qara  v.  Kearney,  77  N.  Y.  ^8. " 

In  Marvin  v.  Mining  Co.,  66  N.  Y.  671,  it  was  said  that  amotion  for  restitution  should 
be  made  In  the  oourt  below,  though  the  oourt  of  snpeals  has  power  to  dispose  of  the 
maUer.   See,  also,  Dawley  t.  J^wn,  48  How.  Pr.  17,  22. 

WaxH  Obdbkbd.  Where  a  writ  of  as^staaoe  bas  been  improperly  granted  to  put 
lbs  purchaser  at  a  foreclosure  sale  in  possession,  and  it  is  afterwards  set  aside  on  the 
motion  of  the  occupants  of  the  mortgaged  premises,  who  were  not  parties  to  the  fore- 
oloaure  suit,  restitution  will  be  awarded  to  the  persons  dtspossessea  under  the  writ  of 
aaslstaooe.  ChamberWn  v.  Choles,  85  N.  Y.  477.  Where  a  judgment  against  the  sure, 
ties  in  an  appeal-bond,  which  has  been  paid  by  the  principal  in  such  bond,  is  reversed, 
reititutlon  tn  the  money  so  paid  will  be  ordered  to  be  made  to  the  sureties,  as  the  priD> 
cipalwlll  be  presumed  to  have  paid  the  judgment  on  I>ehalf  of  the  sureties.  No  de- 
mand Is  neoessaR-  In  such  case.  Marsbul  v.  Macy,  10  Abb.  N.  C.  87.  Where  a  judg- 
ment for  idalntiff  in  ejectment,  under  which  plainufl  Is  put  in  possession  of  the  prem- 
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isM In oontrorenr. li  rerenecLaiid  kmw trial  orderedj-nBtilntioii  of  the  premises 
will  be  awarded  to  detendant  Cottar  t.  Petera,  4  Abb.  Pr.  (IT.  a)  BB.  Where  a  tva- 
ast  is  removed  from  the  leased  premises  nnder  a  Judsraent  tn  prooaedtnn  tof  the  laod^ 
lord,  and  Ute  Judgment  Is  afterwards  reversed  on  eerwmri,  reatttatlon  ml  oe  awardad 
to  the  tenant  People  t.  Johnson,  88  N.  T.  83. 

JvDomnr  Absoldtb  in  Appblultb  Court.  Where  a  jodgment  Is  reversed,  and  Judg- 
ment absolute  for  appellant  la  given  in  the  appellate  court,  appellant  Is  entltfed  to 
oomplete  restitution  of  all  that  he  has  lost.  Henoe,  where  there  is  a  reversal  of  the 
judgments  of  both  the  jastioe  of  the  peace  and  the  county  courts,  the  order  of  restitu- 
tion will  include  bis  costs  before  the  mstice,  and  the  costs  of  proseouting  the  appeal  to 
the  conaty  court.   Eatns  v.  Baldwin,  8  How.  Fr.  80. 

VoLunTAHT  Patmbnt  OF  JuDOKBHT.  Where  a  defendant  against  whom  a  judgment 
is  rendered  p^s  the  Judgment  before  execution  issues,  and  after  sutdi  payment  soea 
out  a  writ  oz  error  on  wbicb  the  Judgment  Is  reversed,  restitution  will  be  awarded  to 
him.  Sheridan  v.  Hann,  B  Bow.  JPr.  201.  Where  judgment  In  an  attachment  suit  is 
paid  pending  an  appeal  on  which  it  is  afterwards  reversed,  restitution  of  the  money  bo 
paid  will  be  ordered,  though  a  new  trial  is  awarded,  and  though  the  attachment  is 
pending.  In  such  case  the  money  will  be  ordered  to  be  paid  into  court  to  abide  the  re- 
sult of  the  new  trlaL  and  subject  to  the  lien  of  the  attachment.  Brltton  v.  Phillips,  34 
How.  Pr.  111. 

KUttbb  of  Couhss.  Where  a  judgment  is  paid  before  a  writ  of  error  Is  taken,  but 
•atisfaction  Is  not  entered  of  record,  plaintiff  lu  error  oaonot  have  restitntion  without 
leave  of  Court,  but,  where  sattsfacUon  is  entered  of  record,  evidence  of  payment  comes 
up  with  the  reooro,  and  restitntion  Is  a  matter  of  course.  Sheridan  v.  Maon,  5  How. 
r*.  80L 

8BFARATB  AoTioK.  Where  a  judgment  which  had  been  paid  Is  afterwards  reversed, 
appellant  may  either  move  for  restitution  or  may  sue  to  recover  the  money  paid  by 
him  under  such  judgment.  Lott  v.  Swezey,  39  Barb.  87;  Clark  v.  Pinney,  6  Cow.  S97; 
Sturges  V.  Allen,  10  Wend.  865;Eldd  v.  Curry,  39  Hun,  215. 

Insolvbitot  OF  AffbUiAHT.  Where  a  Judgment  has  been  reversed  and  a  new  Mai 
ordered,  the  court  may,  on  a  motion  for  restitution,  make  such  order  as  it  may  derai 
proper  for  the  safe-keeping  of  the  money  ocdleoted,  so  as  to  protect  respondent  from 
UMB  by  reason  of  the  Insolvency  of  appellant.  Harvin  v.  Ulnlng  Ca,  fi6N.  T.  071. 

Obdbr  of  Arrest.  A  judgment  for  defendant  against  whom  an  order  of  arrest  has 
Issued  discharges  such  order,  and  It  cannot  be  reinstated  on  reversal  of  the  judgment. 
People  V.  Bowe,  81  K.  T.  4S;  Wilson  v.  Byder,  18  Civil  Proa  R.  89;  Bowmtui  v.  Bowe, 
40  Hun,  489. 

Waitbb.  An  agent  cannot,  without  the  knowledge  of  his  principal,  and  for  bis  own 
benefit,  waive  the  principalis  right  to  restitution.  Holioway  t.  SUvena,  48  How.  Fr. 


(Suprvmo  Courty  Qmeral  Term,  Third  Departmmit  November  St,  1800.) 

LiCKiTBB— Hawkbss  and  Pbddlbrs. 

A  village  ordinance,  enacting  that  all  persons  within  the  corporate  Umits  of  the 
village  wbo  shall  hawk  or  ueddLe  meat  In  any  of  the  streets  of  toe  village  shall  my 
a  license  of  $80,  is  authorized  by  the  general  village  aot  (Laws  N.  Y.  ISTO,  o.  8B1, 
tit.  8,  S  St  as  amended  by  Laws  1878,  c.  331)  giving  power  to  make  ordinances  to  re- 
strain and  prevent  hawklug  and  peddling  in  the  streets,  and  to  grant  lioensos  to 
peddlers,  and  fix  the  amount  to  be  paid  uerefor. 

Ai^whI        Snratoga  oonnty  oourt. 

Flaintlfl  village  sued  defendant,  Gbarles  A.  Bforkham,  In  a  Jastice's  oouit, 
to  recover  Ihree  penalUes  of  ftlO  each,  alleged  to  bave  been  Incutred  by  the 
defendant  because  that,  on  three  different  dafS,  he  peddled  meat  in  the  Til- 
lage of  Ballaton  Spa.  without  having  obtained  a  license  therefbr.  PiainUff  Is 
Incorporated  under  the  general  act  for  the  incorporation  of  Tillages,  C^Siap- 
ter  291,  Laws  1870,)  and  the  acts  amendatory  thereof .  Its  board  of  trustees 
passed  and  promulgated  the  following  ordinances:  "Sec.  84.  All  persona 
within  the  corporate  limits  of  this  village,  who  shall  hawk  or  peddle  ment 
*  *  *  in  any  of  the  streets  of  this  village  shall  pay  a  license"  of  $S0  there* 
for.  "Licenses  here  mentioned  when  issued  shall  continue  inforoe  one  year. " 
Section  35  prescribes  a  penalty  of  910  for  selling  without  a  license.  Various 
other  licenses  are  in  like  manner  provided  for.  The  evidence  showed  that 
defendant  violated  the  ordinance,  and  plaintiff  recovered  judgment  tar  930, 
and  costs,  before  the  justice,  which  judgment  upon  appeal  whs  revened  I9 
the  coun^  court.   From  the  Judgment    reversal  plaintiff  appeals. 
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Argued  before  Leabned,  P.  J.,  imd  LJlNDOK  and  UjlTHAh.  J  J. 
J.  W.  Verbeokt  for  appeUant.    W.  J.  Miner,  for  rcspcakluife. 

liAxmas,  J.  The  learned  county  Judge  reversed  the  judgment  <^  the  Jat- 
tloe's  ooart,  upon  the  ground  that  the  licensefeebereexactedby  theordinanoe 
(830)  was  too  excessive  to  be  regarded  aa  a  reasonable  police  reguhUJon  for 
the  protection  of  life,  health,  or  property,  or  for  the  promotion  of  good  order; 
that  It  must,  therefore,  be  considered  aa  a  tax;  and  that  the  legislature  had 
not  conferred  upon  the  village  the  power  to  tax  oecupaUons  for  the  purpose 
of  producing  revenue,  or  at  most  tor  any  greater  revenue  than  would  defray 
the  expense  Incident  to  granting  the  license.  We  think  the  statute  author- 
ized the  boiird  of  trustees  to  pass  the  ordinanoes  in  question  establishing  the 
price  of  the  lloense,  prohibiting  peddling  meat  without  a  license,  and  fixing 
the  penalty  for  each  violation.  Section  3  of  title  3  of  the  village  general  act 
(2  liev.  St.,  8th£d..  p.  967;  chapter  291.  Laws  1S70) provides  that  "the trus- 
tees shall  have  power,  as  to  acts  and  matters  within  the  corporate  limits,  to 
make,  publish,  amend,  and  repeal  rules,  ordinances,  and  hy-ltiws  for  the  fol- 
lowing purposes:  •  •  •  (subdivision  22)  To  restrain  and  prevent  hawk- 
ing and  peddling  in  the  streets,  to  regulate,  restrain,  or  prohibit  sales  by  auc- 
tion, and  grant  licenses  to  peddlers  and  auctioneers,  and  fix  the  amount  to  be 
paid  therefor,"— amended  by  chapter  281,  Laws  1878.  Subdivision 27:  "Tba 
board  of  trustees  shall  have  power  to  make  and  establish  all  legal  by-laws, 
roles,  and  ordinanoes  necessary  to  carry  out  the  purposes  of  this  act,  *  *  * 
and  to  enforce  such  by-laws,  rules,  and  ordinances.  *  *  *  The  trustees 
shall  also  have  power  to  prescribe  penalties  for  a  violation  thereof,  not  ex- 
ceeding 9100  for  each  offense. "  Section  9,  art.  8,  of  the  constitution  provides : 
**It  shall  be  the  duty  of  the  legislature  to  provide  for  the  organization  of  cities 
and  incorporated  villages,  and  to  restrict  their  power  of  taxation,  •  *  * 
so  as  to  prevent  abuses  in  assessments  and  contntcting  debts."  It  Is  plain 
that  the  above  legislative  gmnts  of  power  are  within  the  constitution,  and 
are  ample  In  their  terms  to  embrace  the  ordinances  of  the  village  of  Ballston 
1^  above  cited.  Undoubtedly  the  ordinance  must  be  within  the  legislative 
grant  of  power,  or  it  is  void.  Here  the  power  is  "to  restrain  and  prevent 
hawking  and  peddling  in  the  streets,"  and  "to  grant  licenses  to  peddlers, 
*  *  *  and  fix  the  amount  to  be  paid  therefor. "  Any  one  could  peddle 
meat  upon  paying  for  the  license.  In  dtp  of  Brooklyn  v,  Nodine,  26  Hun. 
612,  it  was  said  that  the  power  to  regulate  and  license  does  not  carry  the 
power  to  tax.  We  need  not  question  this.  Here  the  power  with  respect  to 
peddlers  is  to  restrain  and  prevent,  and  to  license.  The  license  fee  exacted 
tends  to  restrain  and  prevent  It  is  also  a  tax,  hut  it  is  not,  therefore,  pro- 
hibited. It  Is  competent  for  the  law  to  provide  that  a  peddler  who  enjoys  the 
benefits  of  the  trade  of  a  village  shall  contribute  something  in  discbarge  of  Its 
burdens.  Cases  are  cited  in  wtiich  ordinances  designed  to  confer  arbitrary 
power  upon  the  authorities  to  do  injustice  to  a  class  because  of  race  or  re- 
Ugions  prejudices  have  been  condemned.  In  Tick  Wo  v.  Hopkitu,  118  U. 
S.  356,  6  Sup.  Ct.  Rep.  1064.  the  Chinese  were  discriminated  against;  in 
jLuatin  V.  Murray,  16  Pick.  121,  the  Boman  Catholics.  These  have  no  ap- 
plication. Cases  cited  in  which,  under  a  false  pretense  of  promoting  health, 
or  good  order,  oppressive  burdens  have  been  imposed,  do  not  apply.  Nor  do  the 
cases  cited  from  the  supreme  court  of  the  United  States  in  which  it  has  been 
held  that  a  license  Imposed  by  state  authority  upon  a  non-resident  trader  of 
the  9tate,  because  he  was  a  non-resident,  was  void,  or  upon  a  trader  because 
he  dealt  in  the  productions  of  other  states;  or  upon  merchandise  because  it 
was  imported  from  other  states.  These  were  attempts  by  the  state  to  invade 
the  exclusive  power  of  congress  to  regulate  commerce  among  the  states,  or 
to  prevent  interstate  commerce  from  being  free.  The  matter  here  is  purely 
of  a  domestic  character,  and  the  power  e»rciBed  is  valid  because  authorized 
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hy  the  leglalatiire  within  its  ooDStitutional  competency.  VUlage  of  Carthage 
T.  FraderUsk,  25  N.  £.  Bep.  480;  VUlage  <if  Dtpoatt  t.  PitU,  18  Han.  475; 
PeoplB  T.  Tkaehtr.  ASL  Hun,  849;  City  of  Brooklyn  t,  BrwZin,  57  N.  T. 
591;  PMp2«  T.  MiOhoUand,  82  Y.  324.  The  answer  raises  no  Issae 
as  to  the  incorporation  of  the  Tillage.  The  judgment  of  the  countj  ooart 
should  be  reversed,  with  costs.   All  concur. 


Peofls  9.  Btall,  (two  esses.) 

(Supr«m«  CouirU  Qeneral  Term,  Third  Department.  Xovember  90, 1890.) 

PDBLIG  OFTIOBKS — FirLUKX  TO  SOBBCSIBB  Oa.TH — MlBDBHE^OR. 

Laws  n.  T.  1874,  o.  9B7,  creating  the  ofQoe  of  niperinteDdeiit  of  puhUo  works  for 
the  Tillage  of  Saratoga  Sprtngs,  proTidea  (aeotlon  o)  that  before  mob  sapertntend- 
eut  ahail  reoelTe  any  poruoo  of  bIs  salary  he  aball  malce  oath  that  he  baa  Dot  been 

interested,  pecuDianly,  in  any  oontrsot,  work,  or  other  matter  ooDcected  with  hia 
official  duties.  Held,  that  the  making  of  each  oath  is  an  Individoal  act  on  the  part 
of  the  Buporiiitondent,  and  Uiat  his  omission  to  make  it  did  not  render  him  liable 
to  IndlotmeDt  under  Feu.  Code  N.  T.  S  l^i  PUQiahing  as  a  misdemeanor  the  wfU- 
ful  omission  l)y  a  pal>Uo  offloer  of  any  publlo  duty  enjoined  upon  him  1^  law. 

Appeals  from  court  of  sessions,  Saratoga  county. 

These  are  appeals  from  judgmc^nts  sustaining  the  demurrer  to  two  indict- 
meots  and  discharging  the  defendant.  The  first  indictment  contains  one 
count,  and  recites  that  the  grand  jury  "accuse  Benjamin  Byall  of  the  crime  of 
willful  omission  to  perform  a  public  duty  enjoined  by  law  upon  a  pnblfc  offloer 
committed  as  follows:  The  said  Benjamin  Byall  on  the  fifth  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety*  at  the  town 
of  Saratoga  Springs,  in  the  county  of  Saratoga,  aforesaid,  being  the  superin- 
tendent of  public  works  in  and  for  the  Tillage  of  Saratoga  Springs,  SaraU^ 
county,  New  York,  duly  appointed  by  the  trusteee  of  the  village  of  Saratoga 
Springs,  and  as  such,  being  a  public  officer,  and  a  person  holdlnga  public  trust 
and  employment,  willfully  omitted  to  make  oath  and  execute  an  affidavit  tfaiU 
he  had  not  been  interested  pecuniarily  in  any  contract,  wortc,  materials,  or 
other  matter,  connected  with  hfs  official  duties,  as  prescribed  by  chapter  257  of 
the  Laws  of  1871,  before  receiving  a  portion  of  his  salary  and  compensation 
proTided  for  by  section  five  of  said  chapter  257  of  Laws  1874,  as  such  super- 
intendent of  public  works,  to-wit,  the  sum  of  two  hundred  dollars  received 
by  him  on  that  day,  contrary,"  etc.  Tlie  second  indictment  consists  of  two 
counts,  the  first  of  which  is  in  the  same  words  as  the  above,  except  that  tlie 
omission  is  chargeil  with  respect  to  his  salary  received  <ki  the  12th  day  of 
August,  1889.  The  second  count  Is,  in  substance,  the  same  as  the  first,  ex- 
cept that  his  appointment  to  and  acceptanoe  of  the  office  are  more  fully  set 
forth. 

Argued  b^bre  Leabmsd.  F.  J.*  and  Landon  and  Mathax,  JJ. 

3*.  F.  Hamilton^  Diat.  Atl^.,  for  appelhiDt.  John  Foltpt  for  respondent. 

Landon,  J.  The  Indictments  are  under  section  154.  Pen.  Code,  which  is 
as  follows:  "Omission  cfduty  by  public  officers.  Where  any  duty  is  or  shall 
be  enjoined  by  law  upon  any  public  officer,  ur  upon  any  person  holding  a  pub- 
lic trust  or  employment,  every  willful  omission  to  perform  such  duty,  where 
no  special  provision  shiUI  have  been  made  for  the  piiniahment  of  such  delin- 
quency, is  punishable  as  a  misdemeanor."  The  office  of  superintendent  of 
public  works  for  the  village  of  Saratoga  Springs  is  created  by  chapter  257. 
Laws  1874.  His  duties  are  prescril)ed  by  the  act,  and  are  substantially  as 
follows:  He  has  charge  of  all  the  streets,  sidewalks,  alleys,  brldKes,  culverts, 
etc..  and,  tf  they  are  out  of  repair,  it  is  his  duty  to  fix  them.  It  is  bis  duty 
to  remove  all  obstructions  from  the  streets,  etc.,  to  report  to  the  board  of 
trustees  the  condition  of  such  streets,  etc.,  and  to  do  many  other  things  con- 
nected with  tiie  streets;  and  he  ahall  be  pecsonalljr  responsible  to  the  |nibUe 
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for  neglect  of  dutj  to  the  same  extent  as  the  commissi  oners  of  said  village, 
lie  has  a  salary  of  $800.  The  duty  which  he  is  charged  with  omitting  is  de- 
scrit)ed  1q  section  6:  "Sec.  6.  Before  said  superintendent  sliall  leceive  uxj 
portion  of  his  salary  or  compensation,  he  shall  make  oath  and  execute  an  affi- 
davit that  he  haa  not  in  any  manner  been  interested,  pecuniarily,  in  any  con- 
tract, work,  materials,  or  other  matter,  connected  with  his  official  duties,  as 
prescribed  by  this  act,  which  oath  or  affidavit  shall  be  filed  with  the  receiver 
of  taxes  and  assesBmeuts  of  said  town  or  village."  The  indictments  charge 
no  omission  of  duty  with  respect  to  the  streets.  The  only  omission  charged 
ia  the  omission  to  make  the  oi^h  and  execute  the  affidavit  prescribed  in  sec- 
tion 6.  The  making  such  oatli  and  executing  such  affidavit  cannot  be  done 
in  an  official  capacity,  but  must  be  done  by  the  defendant  In  bis  personal  ca>- 
padty.  It  is  ms  conscience  Uiat  is  ciiallenged.  As  an  indlvidnal  he  knows 
whether  as  an  officer  be  has  done  anything  forbidden,  and  as  ftn  iDdivldnal  be 
must  make  oath.  The  omission  to  make  the  oath  was  his  individual,  not  bis 
oihcial,  omission.  The  law  does  not  require  the  defendant  to  make  the  oaUi 
and  execute  the  affidavit.  It  leaves  that  optional  with  him,  and  suspends  his 
right  to  receive  his  salary  until  he  sliall  make  oath  and  execute  affidavit.  It 
follows  that  the  wrong  done  consisted  in  defen^nt's  receiving  bis  salary  be- 
fore his  right  to  receive  it  was  complete.  If  that  Is  a  crime,  it  is  not  the  one 
of  which  be  is  accused.  Judgments  'affirmed.  All  concur. 


Watsbloo  Woolxn  MANur'o  Go.  e.  Shamahan,  Superintendent,  tt  al 

(Supreme  Court,  Oeneral  Term,  Fifth  DepartmenL  October  88, 1890.) 

1.  CoNSTiTCTiosu.  Law— Local  Laws. 

Laws  N.  Y.  1S88,  c.  8i6,  authorized  the  supertntendeDt  of  public  works  to  expend 
<15,000  "towards  dred«l^  and  excavating  the  cbaoDel  of  the  Seneca  river  from  Its 
iDteneoUon  with  satd  [Seneca]  canal.  In  the  village  of  Waterloo,  to  the  old  tfear 
raoe,  and  thence  towanis  dredginK  and  exoavating  the  said  race  to  Wasbhigtoii 
street,  In  said  village,  so  as  to  aamit  the  passage  of  oanal-boats  therein  from  said 
canaL  "  Bear  race  and  the  lands  on  both  sides  of  It  were  private  property,  and  the 
raoe  oonatltuted  no  part  of  the  oanal  syetein  of  New  York.  There  was  do  provis- 
ion for  BoqairiDg  Bear  raoe  hy  the  «ttt&  Held,  that  tbeact  of  1888  waaa  local  aot, 
and  not  having  received  a  two-thirds  vote  of  the  legislatarflb  aa  reaulrBd  by  Const. 
N.  Y.  art.  I.       was  void.  * 

IL  Saxb— Bftbot  or  Subbbqdint  Lkoislation. 

A  local  law  which  did  not  receive  a  two-thirds  vote  of  the  legislature,  as  rs- 
ODlred  1^  OouBt.  N.  Y.  art.  1.  f  8,  to  make  it  valid,  canoot  be  upheld  an  the  gRmiid 
that  subieiiuent  legislation       make  its  purposes  pubUa 

t,  Omoaa— LiABiunn— Aomto  undbr  Void  Statdtb. 

Laws  N.  Y.  1888,  o.  835,  authorizing  the  superintendent  of  pahUo  wi^s  of  the 
state  to  expend  116,000  in  improving  a  private  canaL  being  a  local  aot,  and  void  be- 
cause It  dla  not  reoeive  a  two-thirds  vote  of  the  legialatare,  as  required  bj  Const. 
N.  Y.  art.  1,  {  B,  is  no  proteotion  to  the  superlotendent  of  publio  works  who  aots 
under IL 

Appeal  from  special  term,  Seneca  county. 

Action  by  the  Waterloo  Woolen  Manufacturing  Company  against  James 
Sh;i)iaban,  individually,  and  as  superintendent  of  public  works  of  the  state  of 
>i'ew  Tork,  and  "Willisim  L.  Sweet,  Justin  B.  H.  Mongin,  George  Cook,  Will- 
iam Fuller,  and  William  Albaugh.  There  was  a  decree  for  plaintiff,  and  de- 
fendants appeal.  Const.  N.  Y.  art.  1,  §  9,  provides  that  "the  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  legislature  shall  be  requi- 
site to  every  bill  appropriating  the  public  moneys  or  property  for  local  or 
private  purposes."    For  order  granting  injunction,  see  5  N.  Y.  Supp.  951. 

Argued  iMfore  Dwiobt,  F.  J.,  and  Maoohber  and  CORX.ETr,  JJ. 


Charlea  A.  HatUey,  for  q>pdlants  Sweet.  Mongin,  and  Cook.  Charles  F. 
Tabor,  Atty.  Gen.,  for  appellant  James  Shanahan.  Fraderick  ifanningt  fur 
respondent. 
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CoRLETT,  J.  In  1798,  Samuel  Bear  became  the  owner  of  land  on  thoBoatb 
Bide  of  the  Seneca  river,  along  which  be  dug  a  race  to  a  milt.  This  race 
leaves  the  river  at  the  larger  or  eastern  end  on  Big  Island.  Seneca  river  flows 
from  the  outlet  of  Seneca  lake,  at  the  village  of  Geneva,  easterly  through  the 
vtllagee  of  Waterloo  and  Seneca  Falls,  and  finally  empties  Into  the  Oswego 
river.  It  divides  the  village  of  Waterloo,  one  ward  being  sonth  of  the  river, 
the  other  north.  The  laud  on  the  north  side  of  the  river  was  patented  by  the 
state  to  John  McKinstrj  in  1802,  and  contained  640  acres,  which  waa  con- 
veyed by  him  to  SUsha  Williams  on  the  3d  of  December,  1807.  Before  tlie 
6th  day  of  April,  181S,  Williams  constructed  a  race  or  canal  for  hydraulic 
pnrposes,  and  erected  one  or  more  mills  on  the  site  now  occupied  by  the  plain- 
tiff's factories,  adjoining  the  river.  The  race  conveyed  the  waters  from  the 
river  to  the  mills,  furnishing  their  motive  power.  The  race  was  on  the  north 
side  of  Big  island,  which  divides  its  flow,  its  main  current  being  south  of  the 
island.  The  lands  owned  by  Bear  on  the  south  side  amounted  to  100  acres, 
who  continued  its  owner  until  1826.  On  the  6th  day  of  April,  1813,  the  Sen- 
eca Lock  Navigation  Company  waa  incorporated.  Chapter  144,  Sess.  Laws 
1813.  On  the  20th  of  April,  1825,  the  legislature  authorized  the  construc- 
tion of  the  Cayuga  and  Seneca  canal.  The  act  provided  for  the  purchase  by 
the  state  of  all  the  rights  and  title  of  the  Seneca  Lock  Navigation  Company. 
Chapter  271,  Sess.  Laws  1825.  The  state  simply  acquired  the  rights  at  the 
Seneca  Lock  Navigation  Company,  and  no  others.  The  plaintiff  was  incor- 
porated in  1836,  and  is  the  owner  of  all  the  water  power  and  privileges  which 
Williams  bad  in  his  life-time,  with  the  exception  of  one  tun  of  stone.  Its 
property,  consisting  of  large  buildings  and  machinery.  Is  valued  at  9250,000; 
employs  &0O  men  in  the  manufacture  of  woolen  goods.  Its  average  Insur- 
ance is  about  ^50,000.  A  protection  of  the  property  insnred  requires  the 
use  of  force-pumps  propelled  by  water.  Bear  race  is  now  owned  by  the  de- 
fendants Sweet.  Mongin,  and  Cook.  Their  mill  is  at  the  end  of  It,  and  thrir 
title  was  derived  by  mesne  conveyances  from  Bear.  The  mill  is  on  Washing- 
ton street,  in  Waterloo,  and  the  race  draws  its  water  from  the  south  side  of 
Seneca  river.  They  obtained  title  three  or  four  years  ago,  paying  for  the 
mill,  lands,  and  water  privileges,  99.000.  The  canal  of  the  Seneca  Lock  & 
Navigation  Company  was  originally  of  the  width  of  40  feet,  and  3  or  4  feet 
deep.  In  1840  an  act  was  passed  authorizing  improvements  of  the  Gaynga 
and  Seneca  canal,  which  expressly  provided  that  the  rights  and  Interests  of 
persons  owning  or  holding  hydraulic  privileges  on  the  outlet  sliould  not  be 
injured  by  such  improvements.  Prior  to  1857  this  canal  was  enlarged  and 
deepened  until  its  present  dimensions  are  70  feet  on  the  surface,  with  a  depth 
of  from  7  to  9  feet.  There  has  been  no  increase  in  size  or  depth  since  1^7, 
bnt  by  the  previous  enlargement  the  amount  of  water  taken  into  the  canal 
was  greatly  increased.  The  plaintiffs  now  own  28-30  of  the  water-power  and 
its  appurtenances.  Before  1888,  Bear  race  always  remained  at  ita  original 
dimensions,  20  feet  wide,  and  3^  deep.  Neither  Bear  race  nor  the  Seneca 
river,  at  the  place  where  the  race  leaves  it,  constitutes  any  portion  of  t^e 
canal  system  of  the  state  of  New  York.  The  race  and  lands  on  each  aide  of 
it  are  private  property,  now  owned  by  the  defendants  Sweet,  Mongin,  and 
Cook.  The  plaintiff,  since  it  became  the  owner  of  its  property,  has  lUways 
claimed  the  right  to  use  and  has  used  for  its  own  pnrposes  all  the  surplus 
waters  flowing  from  the  canal  that  supplies  their  mills,  not  necessary  for 
navigation.  This  user  has  continued  for  more  than  20  years  before  the  com- 
mencement of  this  action,  and  was  always  acquiesced  in  by  the  canal  antbor- 
itles.  On  the  18th  day  of  May,  1888,  chapter  325  of  that  year  became  a  law. 
It  provides  as  follows:  '*The  superintendent  of  pabllo  woiics  is  hereby  an- 
thorized  in  his  discretion  to  expend  the  $15,000.  or  so  much  thereof  as  may 
be  necessary,  which  were  appropriated  by  chapter  118  of  tbe'Laws  of  1887, 
and  directed  therein  to  be  applied  to  Improvements  on  the  Cayuga  and  Seneca 
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canal,  towards  dredging  and  excavating  thecfaannelof  the  Seneca  river,  from 
its  Intersection  with  said  canal.  In  the  village  of  Waterloo,  to  the  old  Bear 
race,  and  thenoe  towards  dredging  and  excavating  the  said  race  to  Washing- 
ton street,  in  said  villi^fe,  so  as  to  admit  the  passage  of  canal  boats  therdn 
from  said  canal. "  This  act  was  passed  hy  a  three-fifths  vote,  but  did  not  re- 
cieve  a  two-thirds  vote  of  the  members  of  either  bouse  of  the  legislature.  In 
pursuance  of  the  provisions  of  this  act,  the  defendant  Shanahan,  who  was 
and  still  is  superintendent  of  public  works,  made  a  contract  with  the  defend- 
ants Fuller  and  AJbaugh  for  the  performance  of  the  work  specified  In  the 
act.  Tbey  were  engaged  in  its  construction,  and  bad  the  work  partlv  com- 
pleted, wben  this  action  was  commenced.  If  the  contract  Is  finished,  Bear 
race  will  be  consideiaUly  more  than  80  feet  wide,  and  deeper  than  at  present, 
and  will  draw  from  the'  Seneca  river  an  amount  of  water  much  larger  than 
now,  and  will  greatly  diminish  the  surplus  in  the  canal,  to  which  the  plain- 
tiff is  entitled.  On  the  trial,  the  facts  above  stated,  with  others,  were  found 
by  the  court.  The  court  also  determined,  among  other  things,  as  questions 
of  law,  that  chapter  825  of  the  Laws  of  1888,  appropriating  the  moneys  for 
the  improvements  of  Bear  race,  was  a  local  act.  and,  not  having  received  a 
two-thirds  vote  of  either  house  of  the  legislature,  was  unconstitutional  and 
void;  also  that  the  purpose  for  which  the  race  was  to  be  improved  was  not 
public,  but  private,  and  that,  by  the  Improvement,  the  water-power  of  the 
plaintiff  would  be  seriously  diminished  and  impaired,  and  its  value  greatly 
reduced ;  also  that  the  effect  of  the  act  is  to  take  the  property  of  the  pudntlff 
for  a  private  purpose,  and  was  void  for  that  resison. 

There  is  no  questfon  about  Seneca  river  being  a  public  highway.  If  the 
trial  court  was  right  in  its  conclusion  that  the  act  of  1888  was  void,  all 
diflicult  questions  are  eliminated  from  the  case.  The  pivotal  facts  involved 
in  a  determination  of  this  question  are  within  a  narrow  compass.  As  be- 
tween the  plaintiff  and  the  state  there  was  neither  doubt  nor  confusion  until 
that  act.  In  Silaby  Mamifg  Co.  v.  8taU,  104  N.  T.  562, 11  K.  £.  Rep.  264, 
chapter  144  of  the  Laws  of  1818,  above  cited,  and  chapter  271  of  the  Laws  of 
1825,  were  constrned.  The  court  held  that  the  state  having  acquired  "the 
stock,  property,  and  privileges  belonging  or  appei'taining  to"  said  company, 
and  only  that,  bas  no  authority  to  use  any  more  of  the  waters  of  said  river  than 
are  necessary  for  the  purposes  ot  navigation,  and  has  the  right  to  use  them 
only  for  that  purpose.  No  question  arises  opon  the  evidence  as  to  Bear  race, 
or  its  ownership,  including  the  lands  on  each  side.  It  was  private  property. 
But  chapter  325  ot  the  Laws  of  1888  not  only  provides  for  excavating  the 
uhannel  ot  the  river,  but  also  for  dredging  and  excavating  Bear  race  to  Waih 
tngton  street  In  that  village.  To  that  extent,  therefore,  the  act  provides  for 
work  by  the  state  upon  pmate  property  without  title  in  the  state  or  provis- 
ion In  the  act  for  acquiring  it.  In  PeopU  t.  AUen.  42  N.  Y.  878,  con. 
struing  chapter  880  of  the  Laws  of  1869,  it  waa  dedded,  upon  facts  no 
stronger  thim  those  appearing  on  behalf  of  the  plaintiffs  in  this  case,  that  the 
iUtt  was  for  local  purposes*  and,  not  having  received  a  two-thirds  vote,  was 
LinconBtitational  and  void.  It  ia  impofleible  to  distinguish  the  principle  de- 
cided in  that  case  from  the  one  Involved  In  the  case  at  twr.  To  the  same  ef- 
fect are  PeopU  v.  Superdson,  43  N.  Y.  10,  and  In  n  Dearuvilie,  etc.,  Asa'n^ 
56  K.  T.  569,  where  it  was  also  held  tbi^  the  question  whether  private  prop- 
erty is  sought  for  pnbllc  use  ia  a  jDdldal  one  to  be  determined  by  the  courts. 
3n  the  same  point  ia  Inn  Niagara  PaUs  A  W,  R.  Co.,  108  N.  Y.  875. 15  K. 
B.  Bep.  429.  The  principle  Involved  in  this  case  has  been  a^Jndged  in  nnmer- 
>UB  decisions  arising  upon  a  great  variety  of  facts.  Jordan  v.  Woodardt  40 
)de.  817;  Wtat  River  Br.  Co.  v.  2)£r,  6  How.  507-547.  The  trial  court  los- 
cally  oonsldered  and  determined  this  branch  of  the  case.  The  use  of  thu 
noney  wm  obviously  for  a  private  and  not  public  purpose. 
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The  learned  attorney  general,  Sn  bis  exhaustive  brief,  argues  with  force 

and  cogency  that  Shanahan,  as  superintendent,  being  a  public  officer,  could 
have  no  adjudication  against  bim  in  this  action.  His  contention  would  be 
unanswerable  if  he  was  acting  in  that  capacity.  When  it  appears  that  there 
is  no  law  autiiorizing  thla  contract,  the  fact  of  his  occupying  a  high  public 
position  is  immaterial  People  qfNew  York  v.  Canal  Board  o/ Neio  York, 
55  N.  Y.  S90;  Tribune  Aas'n  t.  The  Sun,  7  Hon,  175.  In  this  case  the  act 
under  which  the  superintendent  made  the  contract  being  unconstitutional 
and  void,  the  superintendent  oould  not  invoke  its  protection  in  contracting 
and  making  improvements  to  the  prejudice  of  the  plaintiff.  He  waa  acting 
outside  of  his  official  authority,  and  his  official  position  is  no  protection. 

The  learned  counsel  for  the  appellant  argues  with  much  pertinacity  and 
ability  that  although  the  act  as  framed  might  fall  short  of  being  a  publicooe, 
yet,  as  its  recitals  indicate  that  It  was  only  part  of  a  legislative  scheme,  sub- 
sequent laws  would  make  It  complete  for  public  purposes ;  that  therefore  it  waa 
not  private  but  public.  One  difficulty  with  the  argument  is  that  there  is 
nothing  in  the  act  to  show  that  there  will  be  future  legislation.  Another 
and  perhaps  more  serious  one  is  that  public  policy,  in  the  very  nature  of 
things,  is  advei  se  to  piecemeal  legislation  of  that  character.  If  an  act  on  its 
face,  which  is  not  public,  can  be  upheld  t>ecause  future  acts  may  make  it  so, 
great  mischief  might  result.  Constitutional  prohibitions  might  be  evaded 
and  overthrown  by  gradual  and  indirect  approaches.  None  of  the  rulings  of 
the  trial  court,  to  which  exceptions  are  taken,  involve  questions  which  would 
change  the  result.  There  is  no  controversy  between  the  plaintifiF  HUd  the 
state  outside  of  the  act  of  1888.  That  being  a  nullity;  any  action  which 
would  impair  the  value  of  the  plaintiff's  property  never  has  been,  and  it  is 
presumed  never  will  be,  taken  by  the  state.  The  defendants  Sweet,  Mongin, 
and  Cuok  insist  upon  appropriating  the  supposed  rights  of  the  state  for  their 
benefit.  It  is  enough  to  say  that,  there  being  no  controversy  between  tbe 
state  and  the  plaintiff,  these  defendants  are  in  no  position  to  avail  themselves 
of  the  beneflt  of  such  supposed  rights.  The  judgment  must  be  affirmed.  All 
concur. 


PaoPLB  ex  Tel.  OoBN  V.  RiOB»  Secretary  of  State. 
(SupmiM  Court,  Special  Term,  Neva  Tbrit  County.  October  ST,  1880.) 

■UOnOHS  AMD  VOTBB»— CcRTIViOAn  OF  NOMINATION. 

Laws  N.  T- 1890,  a  282,  {  5,  provides  that  a  oartifloate  of  nomlnatloti  sball  be 
signed  br  at  least  250  voters  when  the  nomtnatlott  la  for  an  office  to  be  filled  by  the 
voters  of  a  district  less  than  the  state,  greater  than  the  ooaaty,  or  by  the  voters  of 
a  county  or  city;  and  further  provides  that  "whea  the  nomlsatioa  is  for  mi  offloa 
to  be  flUed  wholly  or  Id  part  by  the  voters  of  only  a  portion  of  said  oity  and  ooanty 
of  New  York,  or  the  sala  county  of  KIqrs.  or  the  said  city  of  Brooklyn,  less  than 
the  whole,  such  number  shall  not  be  less  than  one  hundred. "  Held,  that  a  certifi- 
cate of  nomination  for  the  fourteenth  congressional  districtoomprisiQg  all  of  Wast- 
ohester  county,  and  the  twenty-fourth  assembly  district  of  New  Tork  dty,  need 
be  signed  by  only  100  voters. 

At  cliambers.  Application  by  £rnest  Cohn  for  Writ  of  mandamus  against 
Frank  Bice,  secretary  of  state. 

John  Penned  for  petitioner.  Charles  F.  Tabor,  Atty.  Gen.,  for  Secretary 
of  State. 

INGBAHAH,  J.  The  Only  question  involved  in  this  application  is  a  coO' 
struction  of  section  5  of  the  ballot  act  of  1890.  A  oertificate  of  nomin^on 
of  one  Frederick  Bennet  for  representative  In  congress  for  the  fourteoith 
congressional  district,  signed  by  upwards  of  100  voters  residing  in  the  dis- 
trict, was  sent  to  the  respondent  to  be  filed,  but  was  returned  to  the  relator 
on  the  ground  that  under  the  section  of  the  ballot  act  before  mentioned  at 
least  250  voters  bad  to  sign  the  certificate.   The  fourteenth  congressional  die- 
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trict  comprised  tbe  whole  of  tbe  county  <^  Westchester,  and  the  twenty-fourth 
■asembly  district  of  the  city  of  New  York.  The  section  requires  that  a 
nomination  shall  be  signed  by  at  least  250  voters  when  tbe  nomination  is  for 
an  office  to  be  filled  by  the  voters  of  a  district  less  than  the  state,  greater  than 
a  county,  or  by  the  voters  of  a  county  or  city.  This  provision  would  inclnde 
tbe  Dominallon  in  question,  were  it  not  for  a  subaeqaent  clause  of  theMcUon. 
It  is  there  provided,  "when  tbe  nomination  [a  for  an  office  to  be  Oiled  vboOj 
or  In  part  by  the  voters  of  only  a  portion  of  said  city  and  county  of  New 
Torkt  or  the  said  county  of  Kings,  or  the  said  city  of  Brooklyn,  less  than 
the  whole,  such  number  ahull  not  be  less  than  one  hundred."  The  language 
here  used  is  exceedingly  involved,  and  the  meaning  obscure,  but  9  careful  ex- 
amination has  satisfied  me  that  the  nomination  In  question  is  included  within 
the  provlaiona  above  dted.  The  nominaiUon  is  certainly  for  an  office  to  be 
filled  ■"in  part  by  the  voters  of  a  portion  of  said  city  and  county  of  Xew 
York."  The  portion  of  New  York  that  is  Included  within  the  district  for 
which  the  member  of  congress  is  elected  mny  be  small  in  comparison  with 
the  rest  of  the  district,  and  it  is  certainly  remarkable  that  if  Westchester 
county  alone  constituted  the  congreaaionul  district,  250  voters  would  be  re- 
quired to  nominate  a  candidate,  when,  if  to  Westchester  county  there  is 
added  a  part  of  the  city  of  New  York,  100  voters  would  suffice.  Still,  the 
Jaw  so  provides,  and  all  we  have  to  do  is  to  ascertain  the  Intention  of  the 
legidatare,  and  give  effect  to  such  ioteotioo.  The  motion  must  therefore  be 
gmnted. 


(Supreme  Court,  General  T«rm,  TMrd  Dspartnwnt.  Horanber  M,  1880.) 

BaIiI — BoKA  Trua  Puscbaskr. 

M.  was  met  at  a  place  35  miles  from  hU  store,  and  pressed  by  defendant  for  pay- 
ment ot  bis  overdue  note,  and  executed  a  bill  of  sale  of  tbe  entire  stook  of  goods 
"on  sale"  In  Us  store.  Diafendant  in  payment  deUv«red  up  t^a  note,  and  assumed 
other  indebtedness  of  M.  to  the  full  value  of  the  stock.  In  tbe  afternoon  of  tbe 
same  day,  uid  prior  to  the  exeontion  of  the  btU  of  sale,  flour  ordered  by  M.  of 
plaintiffs  00  tbe  previoas  day  on  a  credit  of  80  days  was  delivered  at  tbe  store. 
Meld,  that  defendant  was  a  bona  fide  purchaser  of  the  flour,  and  entitled  to  poe- 
■eeaioa  thereof,  aa  against  plalntifCs ;  and  that  his  title  thereto  was  not  affeotea  by 
the  teot  that  Ml  never  agreed  to  pay  fOr  the  flour,  and  tbat  neither  he  nor  M.  knew 
tbe  floor  was  in  the  store  when  too  oUl  of  sate  was  <toUvered. 

Appeal  from  circuit  court,  Lawrence  county. 

Action  by  Frederick  B.  Farwell  and  another  against  Luclen  J.  Prescott. 
The  action  was  brought  to  recover  tbe  possession  ot  flour  worth  864.50,  al- 
leged to  be  the  property  of  the  plaintiffs,  and  wrongfully  detained  by  the  de- 
fendant. Prior  to  October  29,  1889,  EUia  J.  Mcintosh  was  keeping  a  grocery 
store  in  Canton,  N.  Y.  He  was  insolvent,  and  knew  It.  He  owed  the  de- 
fendant $1,500  upoo  a  note  due  October  15th  previously.  The  defendant  on 
that  day  at  Ogdensburgh,  25  miles  distant  from  Canton,  met  Mcintosh,  and 
pressed  him  for  payment,  or  for  security.  Mcintosh's  father  was  present. 
The  defendant  held  a  note  of  9800  against  tbe  father,  which  the  fattier  liad 
given  tbe  defendant  as  an  accommodation  to  bis  son.  Various  propositions 
were  made.  The  result  was  that  Ellis  J.  Mcintosh,  at  4  o'clock  in  the  after- 
noon, executed  and  delivered  to  tbe  defendant  a  bill  of  sale  of  his  entire  stock 
of  goods  **oa  sale"  in  his  store  in  Canton.  The  defendant  in  payment  there- 
of delivered  up  to  the  son  his  note  against  him  for  91*500,  and  to  his  father 
tbe  said  note  of  9800  which  be  held  against  him.  and  promised  to  pay  tbe 
mmumitof  tbe  son's  overdraft  at  the  bank,  which  proved  to  be  9120.  The 
defendant  subseqaently  paid  this  overdraft.  The  defendant  returned  to  Can- 
ton and  took  possession  of  the  stock  of  goods  and  store  that  evening.  No 
question  la  made  tbat  the  <  onsideration  paid  was  not  ample.  At  2  o'clock  on 
tbe  ftftemoon  of  tbe  same  day,  a  cui-man  drew  from  the  railroad  depot  in 
v.llN.Y.B.no.14 — 53 
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Canton,  and  delivered  at  the  store,  the  flour  in  qupation,  Ellis  J.  Mcintosh 
ordered  tt  of  the  plalntiflto,  who  did  business  at  Watertown,  by  letter  dat>  d 
October  19tfa,  on  the  usual  credit  of  80  days.  It  reached  the  depot  at  Canton 
at  10  o'clock,  October  29th.  If  cliitosb,  when  it  was  deHveied,  did  not  intend 
to  paj  for  it.  It  had  not  been  delivered  when  Mcintosh. left  Canton  tor  Og- 
densburgli,  October  29th.  Neither  Mcintosh  nor  defendant  knew  that  It  was 
In  the  store  when  the  bill  of  sale  was  deUrered.  It  was  received  during  Mc- 
intosh's absence  by  his  clerk.  Tbe  defendant  did.not  know  except  in  a  very 
general  way  what  was  in  the  store  when  he  took  the  bill  of  sale.  The  case 
was  tried  to  the  court  without  a  jury.  There  was  Judgment  discnlaBing  the 
complaint,  «nd  plaintiffs  appeal  therefrom. 

Argued  before  Learned.  P.  J.,  and  Landon  and  Mathah.  JJ. 

Nefgon  L,  Robinson,  for  appellants.  John  0,  JCtOer,  tar  respondent. 

Landon,  J.  We  adopt  the  opinion  of  the  learned  trial  court.  As  between 
Mcintosh  and  the  plalntifib,  the  fraud  of  Mcintosh  In  not  intending  to  pay 
for  the  flour  gave  the  plainttfts  the  better  title  to  it.  The  fact  that  Mcintosh 
i^ter  delivery  had  the  right  to  reject  the  flour,  If  upon  inspection  it  should 
not  be  fonnd  to  conform  to  his  ord<>r,  was  Mcintosh's  right,  and  not  in  any 
respect  a  right  of  the  plaintiffs.  The  plaintiffs'  dellveiy  was  complete,  and 
Mclntoeh  thereupon  <M>u1d  instantly  sell  the  flour  to  a  bona^€  purchaser  for 
value.  Defendnnt  was  such  a  purchaser.  The  plaintiffs,  however,  contend 
that,  since  neither  Mcintosh  nor  defendant  Icnew  at  the  time  the  bill  of  sale 
of  the  stock  of  goods  was  delivered  to  defendant  that  the  flour  had  been  de- 
livered at  the  store,  therefore  no  part  of  the  consideration  paid  by  the  defend- 
ant  for  the  stock  of  goods  on  sale  was  paid  for  tlie  flour,  and  hence  the  case 
is  not  brought  within  the  rule  that  only  he  who  has  paid  value  or  made  ad- 
vances or  incurred  responsibilities  upon  the  credit  of  goods,  obtained  from  the 
owner  by  fraud,  can  claim  to  own  tliem  aa  against  sucli  owner.  Barnard  v. 
CampbeU,  65  Barb.  286,  55  N.  Y.  456.  58  N.  Y.  7S.  But  tbe  fact  la  the  de- 
fendant bought  the  stock  of  goods  hastily,  without  an  inventory,  without 
previous  expectation  of  buying  them,  and  at  best  with  but  a  rough  and  im- 
perfect estimate  or  knowledge  uf  tbe  specific  articles  composing  the  stock. 
He  bought  them  under  the  influence  of  a  fear  that  unless  he  bought  them 
Mcintosh  would  manage  to  evade  payment  of  the  debt  he  owed  him.  He 
took  the  risk  of  tlie  stock  of  goods  being  more  or  less  than  was  estimated, 
but  he  certainty  parted  with  the  consideration  upon  the  credit  of  wbatever 
goods  there  actually  were  in  the  store.  His  reliance  was  that  whaterw  were 
actually  there  on  sale  became  his.  To  say  that  because  he  did  not  know 
about  this  flour  he  did  not  deal  upon  the  credit  of  it  would  be  to  enunciate  a 
principle  which,  if  applied  in  detail  to  tbe  Items  of  his  stock,  might  deprive 
him  of  tbem  one  by  one.  He  dealt  upon  the  credit  of  the  mass  of  goods,  mni 
the  floor  proved  to  be  a  part  of  It.  Judgment  affirmed,  with  oosta.  Alt  eoo- 
«nr. 


(5u]>mne  Court,  Qmeral  Ttrm,  TMrd  Departmrnt,  Noveoiber  90^  UBL) 

Unmr— MoBTQi<nM— Ltaai  nm  FntoHASB  HossT'^UBBoeAtwK. 

Plaintiff  agreed  to  loan  defendant  tl,800  to  parohaae  real  estate,  for  the  we  of 

which  defendant  was  to  par  besides  6  per  cent.  InteresL  Defendant  purchased 
the  property  for  tl,5fi0,  and  assigned  her  bid  to  plaintiff,  who  agi-eed  to  convey  the 
property  to  ber.  On  exeoating  such  conveyanoe,  plalntUt  took  frcan  defeaoanX  m 
mortfcage  for  (1,800^  Tbe  amount  paid  by  plalnttn  for  defendant  was  CIVESO*  and 
to  ber  w&  The  consideration  named  In  the  deed  to  plainUfl  waa  $l,fi6Q^«Bd  w  the 
doed  to  defendant  f  1,625.  Held,  in  an  action  to  foreolose  the  mortgaae,  that  Uw 
whole  transaotimi  was  usurious  and  void,  and  that  plaintiff  was  not  enatlad  to  be 
aabrogated  to  the  eqnlUble  lien  tor  tbe  purobue  monqy  paid  en  tlw  aala. 

Appeal  from  special  term,  Ulster  county. 


Tkrwijlligeb  v.  Bsbcheb  9t  ol. 
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Action  bj  Daniel  Terwilllger  against  Sarah  F.BeecheraDd  Joseph  Beecher 
to  foreclose  a  mortgage.   Appeal  trom  a  Judgment  entered  In  Ulster  oo&nty 
upon  the  decision     the  court  upon  a  trial  by  the  court  without  a  jury.  The 
court  held  the  mortgage  to  be  void  for  nsurf,  bnt  held  that  the  plaintiff  was 
entitled  to  be  subrogated  to  the  equitable  lien  for  the  purchase  money,  and 
that  the  defendant  might  redeem  in  30  days,  failing  which,  judgment  to  be 
entered  to  foreclose  the  lien.   The  defendants  failed  to  redeem,  and  judgment 
for  the  sale  of  the  premises,  to  sutiafy  the  lien,  interest,  and  ooats,  was  en- 
tered as  directed.    The  court,  upon  the  request  of  the  defendants,  found  the 
following  facta:   Firat,  that  on  or  about  August  9,  1884,  the  plaintiff,  being 
applied  to  by  defendant  Sarah  F.  Beecher  for  a  loan  of  dl.800,  to  enable  her 
to  purotiase  some  real  estate,  and  for  other  purposes,  made  and  entered  into 
an  agreement  with  her  whereby  he  was  to  furnish  her  said  sum,  with  the 
agreement  that  she  was  to  fty  him  for  the  use  of  such  sum  $75.  besides  6  per 
cent,  interest  per  annum;  aecondt  thai  on  said  August  9,  1884,  she  bought 
such  real  estate,  and  signed  the  terms  of  sale  therefor  at  the  price  of  81,550, 
and  plaintiff  paid  for  her  20  per  cent,  of  tlie  purchase  price,  9310,  and  took 
bar  note  therefor;  third,  that  on  the  day  when  defendant  Sarah  F.  Beecher 
was  to  take  deed  for  s:ild  place,  about  August  28.  1884,  plaintiff  induced 
ber  to  assign  her  bid  to  him,  on  his  agreement  to  take  deed,  and  to  convey 
the  same  to  her  right  away;  jTourth,  that  thereafter,  about  September  22, 1884, 
plaintiff  conveyed  same  premises  to  defendant  Sarah  F.  Beecher,  and  took 
from  her  the  mortgage  set  forth  in  the  complaint  herein,  to  secure  the  sum  of 
$1 ,800;  JV^A,  that  the  plaintiff  paid  for  defendant,  on  account  of  said  lonn  for 
the  real  estate,  fifteen  hundred  and  Afty  dollars,  and  to  her  only  the  sum  of  one 
hundred  and  sixty  or  sixty-two  dollars,  and  for  her  for  drawing  papers,  etc.^ 
five  dollars;  sixth,  that  the  consideration  named  in  the-deed  to  s.-iid  Terwil- 
liger  was  $1,550,  and  in  deed  to  defendant,  $1,625;  aevenih,  that  such  taking 
of  title  by  plaintiff,  and  deeding  by  him  to  defendant  Sarah  F.  Beecher,  was 
a  cover  and  device  by  plaintiff  in  an  attempt  to  evade  the  usury  laws,  and 
the  transaction,  as  completed,  was  really  a  loan  of  $1,900,  as  planned  on  Au- 
gust 9,  1884,  whereby  plaintiff  agreed  to  loan  $1,800  to  the  defendant,  and 
was  to  receive  $75  for  such  loan,  in  addition  to  €  per  cent,  interest  per  an- 
num.  The  court  refused  toOnd  that  the  defendants  are  entitled  to  judgment 
dismissing  the  complaint,  bnt  decided  that  respondent  is  entitle  to  be  sub- 
rogated to  the  purchase  money  paid  on  the  sale  of  the  property,  and  required 
the  appellants  to  pay  that  amount,  $1,550,  with  interest,  in  all  $1,898.26, 
within  80  days,  or,  in  defanlt  thereof,  the  respondent  to  have  judgment  of 
foreelcaure  and  sale;  the  collateral  mortgage  to  be  delivered  up.  The  respond- 
ents not  paying  the  amount,  judgment  of  foreclosure  and  sale  was  enteredi. 
with  costs.   From  that  judgment  this  appeal  la  taken. 
Argiied  before  Lbabhsd.  P.  J.,  and  Lamdon  and  Matbam,  JJ. 
Wm.  D,  DUskej/,  for  appdlanta.  A*  8,  d  W.  B.  Ctutedp,  for  re^MnuIent. 

Landok,  J.  If  the  plaintiff  can  trace  his  title  to  the  lien  for  the  purchase 
money  without  resorting  to  the  usurious  contract,  then  the  Hen  Is  valid;  oth- 
erwise, not.  Perktna  v.  Hall,  105  K.  Y.  539,  12  N.  £.  Bep.  48.  In  that 
case  prior  valid  liens  were  paid  by  the  mortgagee,  In  pursuance  of  the  terms 
of  tlie  usurious  mortgage,  and  it  was  held  that  the  liens  so  paid  would  be. 
If  revived,  the  fruits  of  the  usurious  contract,  and  therefore  could  not  be  re- 
vived. In  Baldwin  v.  Moffett^  94  N.  T.  82,  tfae  prior  Hen  was  paid  as  part 
performance  of  the  usurious  contract,  and  hence  all  right  to  it  sprang  from 
uBuiy,  aud  it  could  not  be  revived.  In  Patterson  r.  BirOsall,  64  K.  T. 
294,  the  pl^ntiff,  a  junior  incumbrancer,  paid  the  prior  incumbrance,  and 
took  a  new  mortgage  for  both,  with  usury  added.  The  new  mortgage  being 
adjud^  void,  it  was  held  that,  since  the  plaintiff,  as  Junior  ineumbrao<»r, 
fould  redeem  the  prior  incumbrance,  he  could  thus  trace  title  to  it  without 
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Kcoane  to  the  nsnilouB  contract,  uid  be  wu  allowed  to  eoforoa  It.  These 
caseA  Illustrate  the  rule.  We  think,  snder  the  findings  of  faot  made  by  tiie 
trial  oonrt,  the  plalntifl  cannot  trace  title  to  any  equitable  lien  apart  from 
the  nanriona  oontiact.  Bvery  st^  taken,  and  every  act  performed,  waa  in 
pursuance  of  the  usurious  contract;  and,  as  the  so-called  "equitable  lien" 
had  its  origin  in  and  sprang  from  it,  tt  cannot  be  free  from  the  taint  at 
the  corrupt  agreement  which  produced  it.  Judgment  reversed.  Hew  trial 
granted;  ousts  to  abide  the  event.  AU  eomar. 


(Supreme  Court,  Omeral  Term,  TMrd  Depnrtmmt.  Novambsr  SB,  laWK) 

DisaoLunoN  07  In/ukotios'— Daiuobs. 

When  an  ex  prirt«  preliminary  injanotton  Israaatedonftooatestea  motion,  wtth. 
out  statiDg  -why  It  vras  vacated,  and  the  oompUUnt  is  diunissad  oq  the  trtaJ,  ttio  oon- 
clasioii  is  warranted  that  tbe  court  floally  decided  that  plaintiff  was  not  entitled 
to  the  preliminary  injunction,  and  an  order  appointlnff  a  referenoe  to  ascertain  Uie 
damages  on  a  bond  given  under  Code  CItU  Proc.  N.  T.  i  690,  providing  for  damafM 
if  the  court  finds  pluntifl  waa  not  entitled  to  tlie  Injasoiton,  will  not  be  dlsfeBtbod. 

Appeal  from  special  term,  Ulster  county. 

Action  for  an  injunction  brought  by  Bridgrt  Jordan  ag^nst  Mary  Don- 
n^y  and  tmotber.  Defendant  Donnelly  appeals  from  an  ordw  appointing  a 
referee  to  ascertain  the  damages  sustained  by  her  by  reason  of  an  esc  parte  pro- 
limlnary  injunction,  wbicb  restrained  her  from  suffering  ratu-water  to  bedis> 
chaiged  from  a  roof  upon  her  premises  upon  the  premises  of  plaintiff.  The 
alleged  nuisance  was  abated  in  October,  1887,  by  a  co-defendant  of  the  re- 
spondent, the  latter  being  the  tenant  of  tbe  former.  In  February,  1888,  the 
special  terra,  upon  motion  of  the  defendants,  counsel  for  plaintiff  opposing, 
and  upon  the  pleadings  and  various  affidavits,  vacated  the  injunction  order. 
At  the  circuit  in  April,  1890,  the  case  coming  on  for  trial,  the  plaintiff  made 
default,  and  the  complaint  was  dismissed,  with  costs  against  the  plaintiff. 
An  affidavit  on  the  part  of  the  plaintiff  made  on  information  and  belief  states 
that  the  respondent  never  did  anything  to  oomply  with  the  injunction  order, 
but  disobeyed  and  violated  the  same. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Matbah,  JJ. 

O.  D.  B.  Hasbrouck,  for  appellant.   John  D,  Bokwrt,  tor  respondent. 

Landon,  J.  The  undertaking,  conformably  with  section  620,  Code  Cavii 
Froc.,  provides  that  "tbe  plaintiff  will  pay  the  party  enjoined  such  damages 
*  *  *  as  he  miiy  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  plaintiff  was  not  entitled  thereto."  The  order  vacating  tbe 
injunction  does  not  state  why  it  was  vacated,  and  the  judgment  dismiaaing 
the  complaint  is  silent  upon  this  point.  The  plaintiff  hence  oont^ds  that 
it  does  not  appear  that  the  court  has  Qnally  decided  that  tbe  plaintiff  was 
not  entitled  to  the  preliminary  injunctioo.  and  that  there  is  some  ground  to 
suppose  that  it  was  vacated  because  it  had  accomplished  Its  purpose.  We 
think  this  contention  untenable.  The  plaintiff  obtained  the  injunction  «b 
parte.  As  souu  as  it  was  brought  to  the  test  of  judicial  decision,  upon  hear- 
ing both  sides,  it  was  vacated,  and  when  the  case  was  finally  brought  to  trial 
the  complaint  was  dismissed.  We  think  the  conclusion  is  warranted  that  the 
court  has  finally  decided  that  the  plaintiff  was  not  entitled  to  tbe  preliminary 
injunction.  It  is  a  question  of  the  effect  of  the  evidence.  In  the  cases  re^ed 
upon  by  the  appellant,  the  final  decision  had  never  been  made.  Btnedtet  v. 
Benedict,  76  N.  Y.  600;  15  Hun,  307;  Palmer  v.  Foley,  71  N.  T,  106;  John- 
eon  V.  Bltoood,  82  T.  365;  Pr^untaine  v.  Rioharda^  47  Hun,  418.  lo 
the  present  case  it  is  suffloiently  shown  that  it  has  been  made.  WaUrhwt 
V.  Boaker»  10  Hun,  262;  JaooU  v.  MUUr,  11  Hun,  441;  YandvrbUt  r. 
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Schreyer,  28  Han,  61.  The  fluggestion  that  the  alleged  naisance  was  abated 
before  tiie  injunction  was  vacated  does  not  affect  the  question.  The  injunc- 
Uon  was  first  obeyed,  and  tben  its  merits  contested.  Wta^er  the  respond- 
eot  has  been  put  to  anj  trouble  by  reason  of  the  injunction  may  be  a  pertinent 
Inquiry  npon  the  assessment  of  her  damages.  Order  afflrm6d»  wtUi  $10  ccMta 
and  printing  diBbnnements.  All  concur. 


(Supreme  Court,  General  Term,  Third  Department.  Norambar  M,  1890.) 

L  &ULBOAD  COMPAKIBB— SBTTIKO  OPT  FiBBS— EVISSHOS. 

Id  an  sotlon  against  a  railroad  company  for  the  aegUgeat  barniag  of  bolldlags 
filiated  near  ita  traok,  evidence  that  the  Are  was  not  seen  along  the  track  before 
defendant's  train  passed;  that  It  was  seen  16  or  SO  minutes  afterwards;  that  the 
weather  waa  very  dry ;  tiiat  tiiere  was  no  one  about  before  the  fire  ataited ;  and 
tltat  all  engtus  Knitted  aparka,— waa  aoffldent  to  be  subndtted  to  tbe  jufy  on  the 
question  wneOier  defendant's  engine  oanaed  the  injury. 

I.  SUfS— EVIDBKOB  OF  NeOUOBKOB. 

The  fire  ooourred  in  ApriL  There  was  evldenoe  that  along  the  track  at  the  place 
in  question  there  were  weeds,  yarrow,  and  burdofdc  that  grew  there  the  summer 
before,  as  well  as  bushea  and  weeds  two  feet  high,  and  that  there  waa  also  a  pile  of 
dry  <ditppingB  from  pine  trees.  Beld,  aoffitdent  to  jnatUy  a  finding  that  defendant 
negligenuy  permitted  along  ita  traok  an  aooomnlatton  of  onnbustlble  materlaL 
WMcn  CMuea  tbe  fire. 

Appeal  from  dicult  court,  Saratoga  county. 

Action  by  Jfease  Billings  against  the  Fitcbburgh  Railroad  Company  to  re- 
»Tei  ft>r  the  negligent  burning  by  defendant  m  buildings  situate  near  its 
railway  and  beloo^g  to  plaintiff.  There  wasavisdictfor  plaintiff  for  9760. 
From  the  judgment  entered  thereon  defendant  appeals. 

Argued  before  Lbabned,  P.  J.,  and  JjAsdos  and  Mathah,  JJ. 

T.  F.  HamUton,  for  appellant  /.  J>.  Baucua,  for  resiiondent. 

Lkarhbd.  p.  J.  The  learned  Justice  in  his  charge  practically  held  th^ 
bere  was  no  evidence  to  warrant  the  finding  that  the  defendant  was  negli- 
[ent  in  respect  to  the  construction  or  the  engine.  He  left  it  to  tlie  jury, 
lowever,  to  determine  whether  there  was  negligence  on  the  part  of  the  de 
endant  in  perniitting  the  accumulation  of  dry  and  dead  vegetation  along  the 
rack»  and  held  that  If  there  was  such  negligenoe,  and  If  the  fire  in  such 
vegetation  caught  from  sparks  emitted  by  the  enginei  and  then  extended  to 
.nd  destroyed  plaintiff's  property,  there  might  be  a  recovery.  We  need  not 
herefore  inquire  whether  there  was  proof  of  imperfect  oonstraction  of  Uie 
ngine.  since  the  recovery  was  not  on  that  ground. 

The  question  must  be  whether  there  was  snffiolsnt  woof  tax  the  Jury  that 
be  fire  was  caused  by  aparka  fnnn  the  engine,  and  whether  thne  was  proof 
f  defendant's  nsgUgence  as  to  the  dead  vegetatlMi.  There  vss  proof  that 
be  fire  waa  not  seen  along  tbe  track  before  uie  train  passed,  and  that  It  waa 
sen  some  15  «r  20  minntes  afterwards,  on  the  east  side  of  thetrack.  the  wind 
eing  north-westward  and  strong;  and  that  there  was  no  one  about  there 
efore  the  fire  started.  It  was  also  shown  that  all  engines  will  emit  sparks, 
nd  that  the  weather  was  very  dry.  Now,  we  think  that  this  kind  of  evi- 
enc»,  which  we  have  briefly  stated,  was  suflBcient  to  be  submitted  to  thejury 
n  tbe  question  whether  defendant's  engine  caused  the  fire.  So  it  was  held 
1  Smith  V.  Railtoay  Co^t  L.  B.  6  C.  P.  14.  And  such  must  have  been  the 
lew  taken  in  Bighme  v.  RailToad  Co.,  10  N.  Y.  Sapp.  600.  The  case  of 
hepp  V.  Railroad  Co.,  4  N.  Y.  Supp.  951,  Is  substantially  to  the  same  effect, 
Itbough  there  was  the  further  fact  of  tbe  finding  of  a  piece  of  coal  on  the 
■ack.    See  Seelet/  v.  RaUroad  Co.,  102       Y.  719.  7  K.  E.  Rep.  784.  It 

hardly  possible  in  cases  of  this  liind,  occurring  in  thecountry,  and  often  at 
distance  from  houses,  to  prove  by  eye-witnesses  that  sparks  from  the  engine 


BlLUNGS  0.  FiTOHBUBQH  B.  GO. 


8S8 


VKW  TOBK  Bovpaaam,  vol.  11. 


[Sup.Ct. 


Ignited  Uw  fin;  and  the  pioof.  tlierefdre,  mtut  be  aacb  as  the  drcamstances 

permiL 

Tbe  next  question  is  whether  there  was  evidence  of  negHeence  on  defend- 
ant's part  in  leaving  dead  vegetation  along  the  track  wbereit  would  be  likely 
to  be  Ignited.  That  auoh  acts  may  be  eTidenee  of  negligenoe  is  settled. 
■O'mU  T.  Railway  Co,,  115  K.  Y.  584,  22  N.  £.  Bep.  217 ;  Shear.  &  B.  Neg. 
§§  674,  678.  This  flte  occurred  the  lOtb  of  April.  There  was  evidenceUiat 
there  were  weeds,  yarrow,  burdock,  and  whatever  grew  there  the  summer 
before;  that  the  railroad  gave  to  any  who  wished  permisBlon  to  cut  the  growth 
along  the  road,  and  that  such  persons  cut  what  they  wanted  and  left  the  rest, 
which  consisted  of  brush,  weeds,  and  anything  of  that  kind.  There  were 
also  bushes  and  weeds  described  as  two  feet  high,  and  there  was  a  pile  of  dry 
clippings  from  pine  trees. — ^yellow  pine  and  white  pine.  Now,  without  going 
into  the  detail  of  this  evidence,  it  la  enough  to  say  that  the  jnry  could  welt 
have  found  that  tbe  railroad  company  negligently  permitted  along  its  track 
an  accumulation  of  combustible  material  which  canaed  this  injury  to  plaintiff. 
The  defendant  is  required  by  statute  twicea  yeartocut  down  noxious  weeds, 
although  this  requirement  is  probably  Intended  for  tbe  protection  of  agricultr 
ure.  But,  aside  from  this  statutory  requirement,  the  defendant  ought  to 
take  reasonable  care  that  tbe  sparks  which  are  quite  likely  to  be  emitted  from 
its  engine  should  not  fall  on  combnstible  material  along  tbe  track.  We  see 
no  ground  to  sustain  any  of  the  exceptions  taken  by  the  ddlendant  on  tbe 
triu.  Judgment  and  oider  affirmed,  wiUi  ooeta. 


(AifirwM  Court,  SpticMi  Term,  Hfevo  York  County.  Ootober  S7, 189D.) 
BLBOnoNB  AND  V0TBH8 — Cbhtiticxtb  or  Nomination. 

Under  the  prOTtslon  of  Laws  N.  T.  1800,  o.  MS,  S  3,  that  oerUfloates  of  nomitia- 
tlon  which  are  In  apparent  oonf ormtty  mtb  tbe  provisions  of  the  act  shall  be 
deeSHd  valid,  anless  objeottons  thereto  ahall  be  made  la  writing  within  three  days 
after  the  fllbouff  of  tbe  same,  where  aooh  oertiflcate  has  not  been  objected  to  witlifn 
the  ttme  apeoifled,  the  county  cOerk  is  bound  to  reoognlsa  the  person  therein 
named  as  the  regolar  nonUoae. 

At  chambers. 

Application  by  James  A.  Gowle  for  writ  of  mandamutt  to  compel  the 
«(Mintor  clerk  to  reecicnize  him  (W  the  r^olar  Bepnblioui  nwnlneefor  assembly. 

Bonry  B*  Sprague,  for  James  A.  Cowf e.  WolUr  8,  Poor,  for  Fredaricfc  S. 
Olibbs.  Charlit  Blandpt  for  the  county  clerk. 

iMaRAHAH,  J.  From  the  papers  upon  which  the  order  In  tbe  prooeedings 
is  applied  for,  it  appean  that,  lu  pursuance  of  a  doly-aatboriKed  call  of  the 
B^nblioan  county  committee  of  tbe  oouotyof  New  Toric.  the  enrolled  B^ub- 
lioans  of  the  thirteenth  assembly  district,  on  the  26th.day  of  September,  1^, 
held  their  primary  election  at  the  head-quarters  of  the  said  enrolled  BepnUio- 
ADB  at  UTo.  269  Eighth  avenue;  that  at  said  primivy  election  there  was  a 
■contest  between  two  Actions  of  the  said  enrolled  Bepubllcana,  and  two  tickets 
were  voted,  upon  which  were  the  names  of  the  several  delegi^  to  tbe  B^ub- 
J  ican  oounty,  congressional,  assembly,  and  aldermanic  oonventioDS,  and  thiU  Um 
inspastora  of  such  primary  election  duly  announced  that  the  ticket  headed  by 
Frederick  B.  House  whs  elected  by  a  majorii^  excoeding  200.  It  also  appean 
that  a  certificate  of  tlie  election  of  such  delegates  to  tbe  assembly  oonventlDn, 
signed  by  the  inspeators  ol  election,  was  duly  filed  vitb  the  r^Ciater  of  the 
citty  and  county  of  New  York,  and  a  certified  oopy  tiiereof  inoduced  before 
the  county  clerk  on  the  hearii^  befcnre  him.  The  convention,  the  ddegatea  to 
which  were  thus  elected,  met  on  tbe  date  fixed  at  the  place  named  in  the  cnU 
for  the  election,  and  iwminated,  aa  a  candidate  f<«  assainbly,  Fxederidc  ii> 
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Glbbfl,  and  a  certificate  of  that  nomination,  duly  attested  by  the  presiding 
officer  and  secretary  of  such  convention,  was  duly  6Ied  in  the  office  of  the 
county  clerk.  No  objections  thereto  were  filed  with  the  county  cleric  within 
the  time  allowed  by  law.  The  application  ia  made  under  chapter  262  of  the 
Laws  of  1890. 

By  section  2  of  that  act  it  is  provided  that  "any  convention  or  primary 
meeting,  as  hereinafter  defined,  held  for 'the  parpose  of  malting  nomination 
to  public  office,  *  *  «  may  nominate  candidates  for  public  office  to  be 
filled  by  election  within  this  st^e.  A  oonventlos  or  primary  meeting,  within 
tlifl  meaning  <tf  this  act.  to  an  onanlzed  assembb^  of  voters  or  delegates, 
representing  a  political  party,  wl£±,  at  the  last  elertlon  before  the  oall  (tf 
■ucb  craventlon,  polled  at  Irast  one  per  oentnm  of  the  entire  vote  cast  in  tiie 
district  for  vhleb  the  nmnlnaUon  was  made.^  The  convention  that  nmnl- 
nated  Frederick  S.  Gibbs  was  dearly  a  convention  repreeentlng  a  political 
party,  as  specified  in  this  section,  and  a  certificate  of  such  nomination  was  in 
apparent  conformity  with  the  provisions  of  the  act. 

By  section  18  of  the  act,  it  is  provided  that  all  oertiflcates  oi  nomination 
which  are  la  apparent  conformity  with  the  provisions  of  the  act  shall  be 
deemed  valid,  unless  objecUons  thereto  shall  be  made  In  writing  within  three 
days  after  the  filing  of  the  same.  No  objections  having  been  filed  to  this 
eertificate,  and  it  being  In  apparent  conformity  with  the  provisions  ot  the  act. 
It  wonid  seem  that,  by  operation  of  law,  the  nomination  was  valid,  and  tiie 
county  clerk  was  bound  to  recognize  the  person  named  as  the  rognlar  nominee 
of  the  Republican  party  for  the  office.  The  certt^cate  of  nomination  flied  by 
Jamee  Jl.  Gowie  was  not  on  Its  face  regular.  It  appeared  that  the  oonventioo 
tlierein  described  was  composed  of  the  delegates  who  did  not  receive  the  re- 
quired number  of  votes  at  the  primary  eleotion,  and  the  tdalm  that  it  wu 
Uie  regular  convenUon  depended  upon  the  action  oi  the  county  convention  of 
the  Bepubliean  parly,  and  the  action  of  the  state  and  county  comnUttee  ctf  the 
same  ^rty.  There  is,  howevw,  no  aoUiority  given  by  the  act  for  the  tnto^ 
f  erence  of  dtlier  of  these  bodies.  It  is  the  convention  that  the  act  recognizes, 
and  to  give  to  the  county  convention,  or  the  state  er  coun^  committee,  power 
to  s^  which  of  two  boUea  daiming  to  be  the  regular  party  convention  of  a 
distrlrt.  and  which  had  each  made  a  nomination,  vaa  the  regulw  party  ooifc> 
venUon,  would  be  giving  the  county  convention  or  tlie  state  committee  the 
power  to  make  the  nomination  in  the  district,  and  not  the  convention  elected 
MM  prescribed  by  the  party  and  in  accordance  with  its  usages.  There  la  no 
power,  so  for  as  appears  In  the  constitution  of  the  county  committee  of  ttie 
Bepubliean  party,  to  drtermine  such  a  question,  and  notlUng  appears  before 
the  court  in  this  application  that  would  justify  a  finding  that  the  delegates 
to  the  county  convention  In  fact  received  the  larger  number  of  votes  at  the 
|u1maxy  election.  I  cannot  see  that  any  authority  is  given  by  the  act  to  the 
olerk  or  the  court  to  decide  between  the  claims  of  rival  factions  in  a  political 
party.  Weare bound  to  follow  express  provisions  of  the  statute.  No  super- 
visor power  over  the  action  of  the  local  convention  is  given  by  the  statulie  to 
either  the  county  or  state  committee,  or  to  a  county  conveution  called  for  the 
nomination  of  candidates  for  a  county  or  city  office.  We  must  look  to  the 
action  of  the  dub'-conatituted  district  convention,  and  as  the  duly-constituted 
district  convention  nominated  Oibbs,  neither  the  county  cjerk  nor  ttat)  court 
can  deviate  frum  the  terms  of  the  statute,  or  overrule  the  action  of  such  con- 
vention. X  think,  therefore,  that  the  apidication  should  be  denied,  and  ttio 
aetlon  of  the  clerk  sustained. 
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Ralph  «.  Eldbedqb  et  at. 


(Aiprmw  Court,  Ommal  Tsrm,  TMrd  I>«parlm«nt  IfovoMber  M,  ]Ml) 

OoutAim  or  CkniaonoH  of  Oluid. 

Id  u  aoUon  an  a  bond  ooodittoaod  tor  the  p«yinent  of  <»e-half  tbe  mmoost  of  U* 
aooounto  and  claiau  of  •  firm  "that  shall  prove  vnooUeoUUa,"  there  oan  be  no  m- 
ooveiy  withont  proof  that  the  olabu  were  proaeoated  to  Jodgment  and  azamtlM. 

Appeal  from  judgment  on  r^rt  of  nftoosi 

•AiAlon  b7  Mamy  N.  Kalph  agafnst  Loretuo  I>.  Bldre^  and  George  W. 
S^Tmoor  to  recover  on  a  bond  executed  bf  defendantB.  From  a  Judgment 
dismissing  his  oomptaiDt>  tbe  plainiifl  appeals. 

Argued  before  Lbabnbd.  P.  J.,  and  LAirooir  and  ICathah,  JJ. 

/.  V,  ifMlM*.  for  ^)pelbints.  O.  P.  Abbott,  for  le^iondenCa. 

Learned,  F.  J.  The  plaintiff  and  defendant  Eldredge  bad  been  copart- 
ners. On  the  25th  of  November,  1884,  the  firm  diaaolved;  plnintlff  sold  to 
Eldredge  the  stock,  and  Eldredge  conveyed  to  plaintiff  his  interest  In  the 
notes,  accounts,  and  demands  nvfng  the  firm.  At  the  same  time,  Eldredge 
executed  to  plaintiff  a  bond,  with  defendant  Seymour  as  surety.  The  condi- 
tion of  the  bond  was  that  Eldredge  should  pay  to  plaintiff  one-half  of  tbe 
amount  of  notes,  accounts,  and  claims  of  the  late  firm  assigned  by  Elilredge 
to  plaintiff  "that  shall  prove  to  be  uncollectible,  If  aiiysoch  there  be."  wi.h 
Interest  from  the  date  of  tbe  Ixind.  On  the  trial  the  plaintiff  produced  a  list 
of  claims  which  he  claimed  to  be  ancollectlble,  and  testified  or  offered  to  tes- 
tify, as  to  each,  that  he  was  personally  acquainted  with  the  financial  ability  of 
each,  and  that  since  tbe  assignment  not  one  of  tliem  has  had  sufficient  abili^ 
to  pay  the  claim.  This  testimony  was  objected  to  as  incompetent,  and  tbe 
referee  so  held.  And  the  referee  made  his  report  that  no  right  of  action  arose 
on  the  bond  until  the  prosecution  or  the  claims  to  judgment,  and  the  issue 
and  return  unsatisfied  of  execution  thereon.  From  the  jodgment  thereupon 
entered,  the  plaintiff  appeals. 

Tbe  question  here  is  whether  it  was  necessary  for  plaintiff  thus  to  prosf^ 
cute  to  judgment  and  execution  before  he  could  recover  on  the  bond.  That 
question  must  depend  on  the  meaning  of  the  condition  of  tbe  bond,  because 
there  is  no  other  liability  of  either  defendant  to  tiie  plaintiff.  It  seems  to  be 
settled  in  this  state  that  a  guaranty  of  collection  is  an  underfeiking  to  pay  the 
sum  of  money  guarantied,  provided  the  principal  debtor  is  prosecuted  to  judg- 
ment and  execution  with  due  diligence,  and  the  same  cannot  be  collected  of 
him.  Inmranee  Co,  v.  Wi-ight,76  N.  Y.  445;  Craig  v.  Parkis,  40  X.  Y, 
181.  The  plaintiff  urges  that  the  bond  does  not  goaranfy  the  oollecUon  of 
these  claims,  but  is  only  a  contract  to  pay  plaintiff  one-half  of  tbe  amount  of 
tluwe  which  should  turn  out  bad.  But  the  bond  uaes  the  word  **  anoolleetible, " 
and  the  question  must  be,  what  is  the  legal  meuilng  of  that  word?  That  word 
has  a  definite  meaning,  as  dedded  in  the  cases  above  cited.  And  that  mean- 
ing should  be  here  otforced.  Tbe  plaintiff  urges  tliat  the  amounts  are  small, 
and  it  could  not  have  been  intended  that  they  should  be  sued.  But  it  would 
be  incorrect  to  bold  that  "uncollectible"  meantone  thing  as  to  small  amounts 
and  another  thing  as  to  large.  The  language  "prove  uncollectible**  strength- 
ens this  view.  Some  process  was  in  view  by  which  it  should  be  legally  as- 
certained that  the  amounts  were  uncollectible.  That  process  is  prosecution  to 
judgment  and  execution.  The  defendants  might  have  bound  UiemwelTes  to 
pay  half  of  such  amounts  as  should  not  be  voluntarily  paid.  But  they  did 
not  do  so.  And  as  they  were  under  noobllgaUon  to  plaintiff  except  upon  Uie 
bond,  we  think  that  he  cannot  recover  without  showing  jo^ment  and  exe- 
cutions returned  unsatisfied.  To  hold  otherwise  would  be  contrary  to  a 
familiar  and  settled  rule  of  construction.   Judgment  aflBrmed,  with  cuats. 


Sap.  Ct]      noFU  v.  boabd  of  pouai  omaimoimi. 
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(Supreme  Court,  General  Term,  Third  Department.  NoremlMr  90,  IBML) 

BOKBAXV  AHD  Wm— LlABIUTT  OP  WlVB— BOABD  FORRIBBBD. 

In  sn  aotLon  against  a  married  woman  for  txtard  famished  herself  and  hUBban^ 
there  waa  eridenoe  that  the  oootract  for  the  board  was  made  by  the  husband,  and 
tbakt  after  the  board  bill  was  In  arrears,  defendant  stated  to  plaintiff  that  she 
woald  pay  It  or  see  It  paid,  and  that  plaintiff  shoold  have  hia  pi^  when  her  bonse 
and  lot  were  sold.  The  husband  paid  the  amount  then  In  arrears,  and  plaintiff  con- 
tinued to  board  them,  as  he  testified,  od  the  oredit  of  defendant,  bat  ae  admitted 
there  was  no  farther  oontraot  Hirid,  that  defradrnt  waa  not  UabLB^ 

Appeal  from  Essex  coonty  court. 

Action  by  William  B.  TruVis  against  Julia  A.  L«e  for  board  and  lodging 
furnished  to  defendant  and  her  husband.  Defendant  appeals  from  a  Judff* 
ment  aflBrming  a  judgment  of  a  justice  of  the  peace.  In  favor  ot  the  plaintiff. 

Argued  before  Lbabned.  F.  J.,  and  Lakdon  and  Matbau.  JJ. 

F.  A.  Howe,  tot  appellant   A.  W,  Boynton,  for  respondent. 

Landon,  J.  The  judmnent  is  contrary  to  the  evidence.  The  defendant 
was  the  wif«  of  George  Lee.  He  was  In  business.  She  was  not.  FUttnttit 
kept  an  hotel.  Bfarcli  1, 1886.  Ijee  and  wife  commenced  boarding  with  the 
^aintifl  in  parsnnnce  of  a  rontoact  made  by  Mr.  Lee  with  the  pl^ntiff. 
Plaintiff  never  made  any  contract  with  the  defendant,  Mrs.  Lee,  to  board  her 
or  her  husband.  Hf>r  husband  never  acted  or  claimed  to  act  as  her  agent  In 
engaging  board  tot  her.  Mr.  Lee  paid  In  part  bat  not  in  full.  In  M^,  1886, 
the  board  bill  being  in  arrears,  plaintiff's  wife  told  Mr.  Lee  be  would  have  to 
look  up  another  iKurding  pinee.  Soon  after,  the  defendant  told  plaintiff's 
wife  that  "we  [plnlntiff]  had  waited  a  long  time  for  our  pay,  and  she  would 
pay  it  or  see  that  It  was  paid;  that  we  expected  our  pay,  and  she  would  pv 
it."  The  plaintiff  also  saw  defendant,  and  she  said  to  him  that  "I  shoold 
have  my  pay  when  her  house  and  lot  was  sold."  Mr.  Lee  soon  after  gave 
the  plaintiff  his  note  for  991>  the  amount  then  due,  and  at  plaintiff's  request 
the  defendant  signed  it.  Mr.  Lee  paid  this  note.  Plaintiff  continued  to 
board  the  defendant  and  her  husband.  The  husbiind  made  some  further  pay- 
ments. The  defendant  made  none.  The  plaintiff  testified  that  this  further 
boarding  was  made  upon  the  credit  of  the  defendant,  but  he  admits  that  there 
was  no  further  contract  to  that  effect  The  wife's  liability  is  measured  in 
0uch  cases  by  her  agreement.  We  do  not  think  that  it  was  shown  that  any 
of  the  board  for  which  recovery  is  sought  was  furnished  upon  the  defendant's 
agreement  to  pay  for  it.  Judgment  of  the  county  court  and  of  the  Justice  re- 
Tersed  with  costs.   All  concur. 

Fbotlb  etc  rel.  Van  Hisk  d.  Board  of  Pouob  GoMMisBioiisiis  «l  al. 
(Supreme  Court,  General  Term,  Third  Depeurtment.  November  SO,  1890.) 

HomoiPiX  CORFOSATIONB— RiMOTAL  OT  POLICmUX— APPBAaUICB  BT  OOUNSBL. 

In  proceedings  before  the  police  commissioners  to  remove  a  polloeman  for  offloial 
misconduct,  the  commissioners  cannot  derive  the  poUoeman  ox  his  right  to  appear 
and  defend  by  oounseL  Following  People  t.  fionnan,  10  M.  Y.  Supp.  71. 

CerUorart  to  review  the  action  of  the  police  commissioners  ot  the  village 
of  Oreenbnsh  in  dismissing  relator.  Oeorge  W.  Van  from  bis  (rfBoe  ni 
chief  of  police  of  said  vlll^ce.   See  10  X.  7.  Supp.  948,  fnem. 

Argued  before  Learned,  F.  J.,  and  Landon  and  Mathav,  JJ. 

Eugene  BuiUngame,  fur  relator.   Jamea  H.  Ryan,  for  respondents. 

Leabked,  p.  J.   The  relator  was  the  chief  of  police  of  the  village  of  Green- 
bush.   Proceedings  were  liad  prior  to  May,  1890,  betotv  the  board  of  police 
commissioners,  by  which  the  relator  whs  removed  from  his  office.   At  the 
term  of  this  court  held  in  May,  1890,  those  proceedings  were  reversed.  10 
Y.  Supp.  948,  mem.   2!oti(%  <^  the  order  was  given  to  the  attorney  of  the 
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board  Ma728d.  On  the  evenmg  of  that  daj,  the  board  metand  reinstated  the 
relator  as  chief  of  poAce.  At  the  same  meeting,  two  of  the  commissioneis 
filed  charges  against  him,  and  the  board  at  once  suspended  him  pending  the 
hearing  of  the  charges.  On  the  27tb  day  of  May,  the  board  again  removed  the 
relator,  after  a  hearing  of  evidence  to  support  the  charges,  or  some  of  them. 
On  the  hearing,  the  relator  in  person  and  by  his  counsel  claimed  the  right  to 
be  heard  by  counsel  on  the  trial  of  said  charges.  This  was  refused  by  the 
board.  The  board  also  refused  to  permit  counsel  for  the  relatorto  be  present 
at  the  hearing.  Thereupon  the  counsel,  in  obedience  to  the  order  of  the 
board,  retired  from  the  room  where  the  trial  was  to  bo  bad,  followed  soon 
after  by  the  relator;  and  neither  relator  nor  his  counsel  were  present  at  liie 
trial.  The  relator  now  brings  the  writ  of  eerttoraTi  to  review  the  proceed- 
ings. The  principal  ground  is  the  refusal  to  permit  the  relator  to  ^pear  by 
counsel.  The  relator,  however,  insists,  in  addition,  that,  while  there  were 
six  distinct  charges  against  the  relator,  and  he  was  found  guilty  of  all,  there 
was  no  evidence  whatever  as  to  three  of  the  charges.  The  question,  as  to 
the  right  to  have  counsel  on  such  a  liearing,  was  before  this  court  in  People 
T.  Ifannan,  10  N.  Y.  Supp.  71.  and  It  was  there  decided  that  It  was  the  riglit 
of  a  policeman  on  such  a  hearing  to  have  counsel.  It  is  not  necessary  for  ua 
to  go  over  the  argument  for  that  decision.  The  counsel  for  the  defendant 
cites  People  v.  Board,  efo.,  93  N.  T.  97.  The  principal  question  in  that  case 
was  whether  the  testimony  could  be  taken  before  one  commissioner;  and, 
while  the  court  said  that  the  board  was  not  confined  to  strict  legal  rules,  thfty 
held*  in  regard  to  the  case  before  them,  that  tlie  board  "publicly  beard  the 
proofs  and  fdlegationa;"  that"thecase  was  fairly  heard,  the  right  of  the  relator 
fully  protected."  Kothlng  was  decided  as  to  the  right  to  appear  by  counsel. 
In  the  present  case,  the  matter  was  not  publicly  heard.  Every  one  waa  ex- 
cluded except  the  board,  their  attorney,  the  witnesses,  the  relator,  and  the 
stenographer.  The  statute  under  which  ttie  relator  was  ai^inted  (chapter 
701,  fvawB  1870)  provides  that  policeman  shall  hold  office  during  good  be- 
havior, but  may  be  removed  on  proof  of  charges  for  cause  preferred  in  writ- 
ing. He  has,  therefore,  a  legal  right  to  Uie  office.  Removal  deprives  him 
of  a  valuable  possession.  It  was  evidently  thought  by  the  legislature  thatit 
was  best  that  the  board  should  not  hare  an  arbitrary  power  of  removal.  The 
right  to  appear  by  counsel  is  almost  necessary  to  a  fair  trial.  The  teBtimony 
of  witnesses,  who  cannot  be  cross-examined.  Is  very  often  aofair,  to  aay  the 
least.  Truth  Is  ascertained  only  when  the  knowledge  of  ttie  witness  has  been 
sifted  by  cross-examination.  We  see  no  reason  to  chaagv  the  views  stated 
In  the  case  dMve  cited.  Pnweedlngs  reTstsed.  with  $50  oosts  and  disbuxw- 
meats. 


iawprtme  Court,  Ocntrol  Xsnn,  TMrd  Department.  NoreaberflS,  ISM.) 

1.  PAKtinBBRiP— Death  ov  PABratBa— Kiqhts  ov  Subvivob. 

After  the  dissolution  of  a  flrm  by  the  death  of  one  of  the  partima,  the  rarvlTlnf 
partner  borrowed  monsy  of  a  bank,  and  gave  a  not*  for  tlio  aaunm^  slgnad  llff  Um 
bi  the  name  of  the  firm,  KDd  as  snrrLvor  thereot  Hsld,  Oat  tlia  loaa  was  tba  i» 

dividual  debt  of  the  survivor. 

t.  AbSIONHBNT  TOK  BGNiriT  or  CbBDITOBS— FRBVaRBVOBB. 

A  preference  thereof  in  a  aenenX  assiffDmeab  of  partaershlp  property  as  aolaim 
to  be  p^d  from  the  firm  protterty  was  a  frauduleot  act,  which  rendered  the  MSifa- 
mentvoid  as  to  firm  creditors;  as  the  character  of  theindebtodneMwasnotoliaDgsd 
by  Um  miplioation  of  the  money  to  the  payment  of  the  firm  debts. 

8L  SUBROOATIO^ir. 

There  was  no  right  of  subrogation  on  the  part  of  the  banktottiexlflMaoC  tbemr- 
viving  partner. 
IiAXDOH,  X,  diaaentlng. 


]>UBANT  «.  FiBBSON  tt  tU, 

MuxBR  0.  Sake. 
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Aiipaal  tarn  Jodgmanto  CDtand  oa  rapcot  of  ntema 

Two  actlona  reqwetively  teougbt  by  Edward  A.  Donrat.  Jr.,  and  Hiian 
Uiller  against  "Hinaj  B.  ^eracm,  as  sarriTor  of  the  firm  of  He&i7  B.  Ptersmi 
ft  Soo,  a  firm  oompmed  of  himself  and  Henry  B.  FieiBon.  deeeased,  and  Bob- 
ert  G.  Fmyn,  as  aaelgnee  of  Heuy  B.  Heraon»  aa  sorriTW  of  tbe  firm  of  Henry 
B.  FieraoB  A  Son.  There  waa  judgment  for  the  pUnUflls  in  both  a<Aioni» 
and  defendants  appeal  therefrom.  For  opinion  on  motion  to  make  comphUnt 
more  definite  and  cerfiUn,  see  8  X.  T.  Supp.  904. 

Argued  before  Lbabked*  F.  J.,  and  Lamdoh  and  Matbam,  JJ. 

Marotu  T.  Sun,  for  appellants.  BUdmaih  Thompton  A  Amdrmott  (0.  X. 
BUdman,  of  counsel,)  for  respondents. 

Lbabnxi^  p.  J.  The  defendant  Fierson  and  one  Henry  B.  Pinsoa,  hi* 
fother,  were  copartners  doing  business  as  bankers  and  brokers  in  Allumy  un- 
der the  firm  name  of  Henry  B.  PiereoQ  &  Son,  during  the  year  1889,  and 
prior  thereto,  and  nntil  January  1,  1890,  when  Pierson.  Sr.,  died.  The  firm 
kept  their  account  with  the  l^ational  Commercial  Bank  of  Albany,  of  which 
Mr.  Pruyn,  one  of  the  defendants,  was  president.  At  the  time  of  the  deatii 
of  said  Pierson,  Sr.,  tlie  firm  was  insolvent.  On  tba  9th  of  January,  the  de- 
fendant Fierson  came  to  the  defendant  Pruyn,  as  president  of  ttie  bank,  and 
said  that  he  needed,  immediately,  SlStOOO.  Mr.  Pruyn  knew  at  that  time  of 
the  death  of  Pierson.  Sr.  Mr.  Pruyn  asked  liim  wliat  collateral  he  had,  and 
he  said:  "Kone,  at  present. "  Mr.  Pruyn  told  him  that  they  were  frequently 
obliged  to  help  their  customers  over  hard  places,  and  they  simply  depended 
on  tbelt  honor  to  see  that  the  amount  was  returned,  and  asked  him  if  be 
thooght  it  would  be  paid  In  a  short  time,  to  which  he  answered.  "Yes." 
Pierson  tlien  asked  how  he  should  sign  the  note.  Mr.  Pruyn  tidd  bim  that, 
as  this  was  for  the  firm,  be  should  sign  whatever  waa  the  proper  and  legal 
way.  He  said  Mr.  Hun  had  told  him  to  sign,  "H,  B.  Pierson  3b  Son.  H.  B. 
Fierson,  Sarrivor. "  Theraupoa  Fierson  seined  a  note  of  wlileh  the  foUowlng 
is  a  comr. 


"  On  demand,  after  date,  I  promise  to  pay  to  the  order  of  the  National  Com- 
mercial Bank  Of  Albany,  K.  T.,  fifteen  thousand  dollars  at  the  national 
Gommeroial  Bank  of  Albaoy,  vidua  received,  with  interest. 


The  amount  was  credited  to  the  account  of  H.  B.  Pierson  &  Son  in  the  bank. 
Other  sums  amounting  to  $24,000  were  credited  to  ttiis  account  on  and  before 
January  16th ;  and,  on  the  14th  or  16th,  $20,000  was  paid  from  that  account 
to  the  Commercial  Bank.  Besides  this,  there  was  paid  to  depositors  $10,000, 
and  for  use  of  telegraph  wire  some  $400 ;  these  being  debts  of  the  firm.  Such 
payments  were  made  by  checks  of  defendant  Fierson,  signed  by  him  as  sur- 
vivor. The  purpose  of  Fierson,  In  applying  for  this  .loan,  was  to  procure 
mon^  to  pay  obligations  of  that  firm;  and  tbis  waa  understood  by  the  bank 
to  be  the  purpose  at  the  time  of  such  application.  On  the  16ih  of  January, 
1890,  the  defendant  Fierson,  as  survivor,  immediately  before  executing  the 
assignment  hereafter  to  be  mentioned,  gave  to  said  bank  his  check  on  said 
bank  for  $4,850,  as  collateral  security  for  payment  of  said  $16,000  note. 
Said  check  was  charged  against  the  account  ot  H.  B.  fierson  &  Son,  in  the 
bank,  and  a  certificate  of  a  deposit  purporting  to  be  made  by  H.  B.  Fierson 
&  Son,  payable  to  the  bank,  for  the  like  amount,  was  given  by  tlie  bank  to  tlie 
bank,  aud  is  held  by  the  bank.  This  is  called  by  the  bank  collateral  to  the 
note.  On  the  same  16th  day  of  January,  1890,  the  defendant  Pierson,  as  sur- 
vivor, and  individually,  made  a  general  assignment  to  Mr.  Pruyn.  This  pro- 
vides, after  paying  wages  and  expensee,  flrrt,  for  the  payment  of  this  juA%  of 
$15,000,  and  intei-est.   The  phiintiff,  a  Judgment  creditor  lor  a  debt  due  by 


Albakt,  N.  Y..  January  9. 1890. 


"H.  B.  PisBSOH  A  Son. 

"H.  B.  PiKBBON,  Survivor." 
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Bsid  ffrin  prior  to  tbe  death  of  Plenon,  Sr.,  brings  this  action  to  aet  aside  tbs 
aasignment.  Tbe  learned  referee  who  tried  the  case  held  the  aeelgnment  to 
be  Y<M  hy  reuon  of  its  preference  of  this  •15*000  not^.  wbieh  is  to  be  paid 
ont  of  the  araets  of  the  firm. 

Another  ground  of  allied  invaUdlty  wai  tbe  preferanoe  of  a  debt  said  to 
be  owing  to  the  receiver  of  certain  Insunuice  cmnpaniea,  of  which  said  Pio^ 
son.  Sr.,  had  been  receiver  up  to  the  time  of  his  deatji.  It  was  urged  Uiat 
this  was  only  a  liability  of  tbe  Orm  to  said  Fierson,  Sr.,  personally,  but  thia 
view  was.  not  sustained  1^  the  refoee,  and  therefore  is  not  considered  on  this 
appeal.  It  seems  plain  that  the  •4,850  was  a  payment  on  this  note,  so  far. 
at  least,  aa  defendant  Flenon  had  a  right  to  apply  Qrm  funds  on  an  individual 
debt.  The  bank  charwd  ttiat  amount  against  ttie  account  of  H.  R.  Fierson 
A  Son,  and  thns  took  we  beneflt  of  that  amount  by  a  reduction  of  Ita  liability 
on  the  account.  Tbe  making  and  holdlug  of  a  certiflcato  of  di^MSit,  signed 
by  tbe  bank  officers,  and  payable  to  ttie  bank,  did  not  alt^  the  affects  of  the 
payment.  But,  although  the  aasignment  provides  for  the  payment  of  the 
note  of  tlStOOO,  without  mention  of  this  payment,  prolubly  this  would  not 
make  the  assignment  bandulent,  as  matter  of  law. 

Ttw  Important  question  in  the  present  appeal  is  upon  Uie  currectneas  of 
the  learned  referee's  doctrine.  The  note  ofC15.O00  was  only  the  individual 
noto  of  defendant  Fierson.  Whatovw  interest  he  may  have  had  as  to  tbe  use 
of  the  mon^.  the  legal  effect  of  the  note  was  to  bind  himself,  and  no  one 
else.  Van  Kmrm  v.  Partaelee,  2  V.  Y.  523;  Bank  v.  Iforton,  1  Hill,  575. 
It  was  not  a  firm  obligation,  nor  was  It  payable  out  of  toe  lirm  asseta.  aa 
such;  nor  does  the  fact  that  nelthw  he  nm  tbe  bank  knew,  at  the  time,  tbat 
the  Arm  was  insolvent  at  the  death  of  Pierson,  Sr.,  affect  the  charac^  of  Uie 
noto;  nor  did  tbe  manner  in  which  the  defendant  Fierson  signed  the  note 
make  it  anything  more  than  his  own  Individual  liability,  {Haynet  v.  BroohSf 
42  Hun,  530;)  nor  did  this  become  a  partnership  Indebtedness,  because,  as 
claimed,  the  avails  were  applied  to  the  payment  of  partnership  debts,  {Bank 
v.  Thomas,  47  N.  Y.  15.)  So  that,  in  any  view, 'this  note  was  only  tbe  note 
of  defendant  Pierson.  U  the  assignment  can  be  maintained,  it  must  be  on 
the  ground  of  some  equitable  principle,  not  on  the  nute,  simply.  Tbe  de- 
fendants therefore  seek  to  establish  some  equity  through  the  alleged  rights  of 
defendant  Pierson,  and  through  his  acts  siilisequent  to  the  giving  of  tbe 
note;  claiming  to  be  subrogated  to  his  rights,  or  the  rights  of  creditors  of  the 
firm.  On  the  death  of  one  of  two  partners  the  asseta  of  the  Srm  vest  in  the 
survivor;  but  this  does  not  take  from  the  firm  creditors  their  right  to  be  paid 
out  of  the  assets,  before  any  creditor  of  an  individual  partner  in  case  of  in- 
solvency. Bulger  v.  Rosa.  119  N.  Y.  465,  24  N.  E.  Kep.  858,  If  an  insolv- 
ent firm,  or  if  the  surviving  partner  of  an  insolvent  flroi,  should  assign  firm 
assets  for  the  payment  of  an  individual  debt  In  preference  to  the  debts  of  the 
firm,  this,  would  be  a  fraud  under  the  statute  of  Elizabeth,  and  not  merely  a 
violation  of  the  equitable  rights  of  the  firm  creditors,  (Bulger  v.  Bosa,  ut 
tupra;)  and  the  plain  reason  for  this  Is  that  the  debt  is  the  debt  of  only  one 
partner,  and  not  of  the  other,  and  such  assignment  takes  property  which  be- 
longs not  solefy  to  tbe  debtor,  but  to  himself  and  to  another,  who  does  not 
owe  the  debt,  (Wilson  v.  Robertson,  21  N.  Y.  687.)  And  although  by  the 
death  of  one  partner  the  asseta  vest  in  the  other,  still  the  same  rights  of  firm 
creditors  remain.  A  Arm  creditor  would  be  defrauded  by  such  a  transfer, 
and  after  judgment  and  execution  could  have  the  assignment  set  asidv, 
{Haynes  v.  Brooks,  116  N.  Y.  487.  22  N.  E.  Rep.  1083;)  and  this,  too,  even 
if  the  surviving  partner  and  the  assi^ee  believed  that  the  debt  thus  franda. 
lentiy  preferred  was  a  firm  debt,  (Bank  v.  Burger^  6  N.  Y.  Supp.  189.)  It 
is  important  to  notice  that  in  Bulger  v.  Roaa  this  rnle  Is  placed  upon  the 
atotute  of  Elizabeth,  and  not  on  merely  equitaUe  principles;  that  is,  it  is  a 
fraud  upon  firm  creditors  to  assign  firm  property  to  p^y  Individual  d^ts  be- 
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fore  finn  debts  are  all  paid.  These  principles  are  all  so  wtXi  settled  that  it 
has  perhaps  been  nnnecessary  to  cite  authorities;  for  It  does  not  seem  to  be 
ebimed  that  the  bank  could  hare  recovered  upon  this  note  in  any  way  ao  as 
to  xeaeh  the  Arm  asaeta.  Bat  it  is  urged  that  the  volantary  act  of  the  de- 
fendant Plereon  in  ffiving  the  banlr  this  preference  can  be  maintained;  that 
is,  that  defendant  Fierson  can  give  what  the  bank  could  not  obtain  by  any 
legal  proceedings,  nnmely*  a  preference  ct  an  -individual  debt  over  firm  debts, 
in  respect  to  Arm  assets. 

The  defendants  urge  that,  on  the  death  of  a  partner,  the  snrviviag  partner 
becomee  ownra.  and  may  sell  or  mortgage  the  assets*  (  WUlianu  v.  Whadont 
109  N.  Y.  338, 16  TS.  E.  Bep.  365;)  hence  they  say  he  may  give  preference  In 
an  assignment.  Now  It  is  true,  aa  held  in  tliat  case,  that  tlie  surviving  part- 
ner, in  performance  of  his  duty  ot  closing  up  the  aflburs  of  the  Arm,  may  sell 
auets,and  may  mortgage  them  to  secure  debts  ot  the  firm.  Thus  it.was  said 
in  Bahkif^/  Co.  t.  Cure,  31  Gh.  Div.  324,  dted  by  defendants,  that  tlie  sur* 
▼ivtng  partner  can  give  a  valid  lien  on  property  of  the  partnership  by  way  of 
aeourity  for  a  deU  wcnrred  by  the  partners  during  the  life  of  the  deceased 
partner.  That  quallAcation  shows  the  limit  of  his  power.  The  defendant 
Fierson  could  not  lawfully  have  given  security  on  assets  of  this  firm  to 
secure  his  iDdlvidual  debts;  and  the  $15,000  note  was  ids  individual  debt. 
The  case  of  FitzpatrteJe  v.  Flannagan,  106  U.  8.  648, 1  Sup.  Ct.  Bep.  369, 
cited  by  defendants,  aroee  in  Mississippi.  The  surviving  partner  was  con- 
tinuing the  busineeii,  not  winding  it  up.  And  in  its  decisiun  the  court  cite  a 
Mississippi  case,  buhling  that  when  one  of  the  two  partners,  witli  the  assent 
of  the  other,  transferred  the  whole  business  and  stock  to  a  third  person  in 
payment  of  an  Individual  debt,  the  transaction  was  not  fraudulent  as  to  cred- 
itors of  the  firm.  We  can  hardly  think  that  such  is  (he  law  of  this  state. 
Bviger  v.  Botat  ut  wpra. 

But,  again,  it  is  urged  by  the  defendants  thatt  inasmuch  as  defendant 
Fierson  used  the  moneys  thus  borrowed  by  liim  to  pay  firm  debts,  be  was  en- 
titled to  repay  himself  for  this  money  out  of  the  firm  assets,  and  that  the  bank 
should  be  subrogated  to  his  right.  Now  this  view  seems  to  assume  thai  de- 
fendant Fierson  was  only  a  surety  for  tlie  debts  of  the  lirm,  and  therefore  that 
if  he  paid  those  debts  he  should  be  reimbursed.  It  is  very  true  that  a  surety 
who  pays  the  debt  of  a  principal  debtor  is  entitled  to  be  reimbursed.  He  be- 
comes the  creditor  in  the  place  of  the  creditor  whose  debt  he  has  paid.  But 
that  rule  does  not  apply  to  one  of  several  joint  debtoia,  or  to  the  survivor  of 
a  partnership.  He  is  not  a  surety  for  the  debt.  He  is  himself  the  debtor. 
If  he  paya  a  debt  which  he  and  his  partner  owe,  such  payment  might  give 
tiim  a  claim  against  his  partner,  or  his  partner's  estate,  on  final  settlement, 
but  could  give  him  no  claim  upon  the  ^m  assets,  aa  against  firm  creditors, 
liet  us  suppose  that  defendant  Fierson,  without  borrowingfrom  the  bank,  had 
taken  his  own  money,  and  with  it  had  paid  debts  of  the  firm,  he  could  not 
have  rqudd  himself  out  of  the  assets.  It  would  not  have  been  unlawful  for 
him  to  devote  individual  property  to  the  payment  of  firm  debts,  (Crook  v. 
Rindahopf,  105  N.  Y.  476.  12  N.  £.  Rep.  174;)  and  the  payment  of  the  firm 
debts,  which  it  was  his  duty  to  pay,  would  not  entitle  him  to  be  indemnified 
tberefor  out  of  firm  assets.  To  make  this  more  clear,  suppose  that,  during 
the  existence  of  the  firm  defendant  Fierson  had,  from  bis  own  funds,  paid 
debts  of  the  firm,  thus  entitling  himself  to  credit  as  against  his  partner.  If 
the  firm  afterwards  became  insolvent,  and  made  an  assignment,  this  claim  of 
one  partner  could  not  be  paid  before  debts  of  the  firm.  It  would  be  only  a 
liability  to  be  settled  between  him  and  his  partner  on  a  final  adjustment  of 
the  business  after  all  firm  debts  should  have  been  paid.  Or,  in  the  present 
case.  If  defendant  Fierson,  before  making  the  assignment,  had  paid  this  note 
from  bis  individual  funds,  and  then  bad  directed  Uie  assignee  to  pay  to  him 
(Fierson)  the  amount  thus  advanced,  next  after  wages  and  expenses,  there 
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could  be  no  doubt  that  the  aaaignmeiit  would  have  been  fimodulent.  It  li 
true  that  In  Haynea  y.  Brooks,  8  Civil  Proc.  B.  106»  at  page  113.  then  to  « 
remark  that.  If  r  firm  obligation  was  retired  by  the  use  of  money  loaned  b/ 
Brown  &  Co.,  the  sarvlTing  partner  would  have  been  entitled  to  be  r^iud 
out  of  the  firm  property.  But  Haynes,  the  plaintifl,  was  an  indtvidoal  cred- 
itor, and  therefore  had  no  ground  of  obmplunt.  He  had  no  right  to  prefer- 
ence In  the  firm  property,  and  therefore  could  not  maintain  ttae  acdon.  That 
ease  was  affirmed  in  42  Hun,  528,  and  in  116  N.  Y.  487,  22  N.  B.  Rep.  1083; 
bnt  in  this  afflruianoe  no  noUce  was  taken  of  this  remaA,  and  the  ii^rmaoce 
Is  on  entirely  different  grounds.  The  ease  of  PitsfpatrU^  Flatmaifant 
supposed  to  faror  the  same  view*  has  been  already  spoken  of.  All  the  firm 
property  and  all  the  property  of  the  partners  Individ  nally  are  liable  for  the 
firm  debts;  and,  when  a  partner  has  paid  a  firm  debt  with  his  own  funds,  he 
can  have  no  right,  as  against  firm  creditors,  to  be  repaid.  He  has  only  de- 
voted individual  property  to  firm  debts,  as  he  may  do.  Crook  v.  Rind»kopf, 
ut  supra.  And,  as  said  in  that  case  at  page  486:  **Tbe  law  would  require, 
in  the  event  of  an  assignment  by  a  firm  of  two  partners,  that,  after  tbe  pay- 
ment of  firm  debts,  the  residue  should  be  divided  into  two  funds  for  the  pay- 
ment of  individual  creditors. "  Thub,  It  Is  only  after  firm  debts  are  paid  that 
the  residue  can  be  applied,  and  then  not  to  the  Individual  parinwa,  bnt  to 
tbelr  individual  creditors. 

But  It  is  said  that,  if  defendant  Pleraon  had  not  borrowed  ttils  money,  then, 
in  his  assignment,  he  might  have  prefwred  those  debts  of  the  firm  which,  by 
means  of  this  money,  he  paid,  and  therefore  it  to  fair  that  he  ibould  prefer 
tlie  bank,  whose  money  eiubled  him  to  make  such  payment.  But  the  diffl- 
Gulty  with  thto  view  is  that  those  debts  were  firm  debts,  contracted  before 
the  death  of  Fierson,  Sr.  Therefore  he  might  prefer  them  if  t3u!y  were  nn- 
paid,  but  he  could  not  prefer  a  debt  created  by  him  after  the  dissolution,  be- 
cause that  was  not  a  debt  the  Arm.  It  to  tbe  right  of  every  firm  oreditor 
that,  when  an  assignment  is  made,  the  firm  assets  shall  be  apjriled  aoMj  to 
audi  unpaid  debts  as  were  owing  before  the  firm  oeased  its  existence.  The 
assets  must  not  be  applied  to  debts  since  created;  nor.must  th^  be  applied  to 
pay  again  debts  which  have  been  paid  already.  Tbe  bank  note  to  the  Indi- 
vidual note  of  defendant  Pierson;  and  there  was  no  oonnecfion  between  the 
bank  and  these  creditoi-s,  who  were  paid  by  defendant  Pierson.  The  bank 
did  not  purchase  those  claims,  and  knew  nothing  about  them.  Defendant 
Pierson  was  under  no  obligation  to  the  bank  to  apply  the  money  be  had  bor- 
rowed to  any  speclflo  objects.  He  could  have  used  it  for  his  own  purpose,  or 
could  have  paid  his  individual  debts  with  it.  Thto  money  waa  not  kept  dis- 
tinct, [t  was  deposited  In  the  general  aooount;  from  which  account,  ^£0.000 
were  afterwards  paid  to  the  Innk  before  the  day  when  the  aaslgnment  was 
made.  The  bank,  therefore,  in  no  way  stands  in  the  place  of  the  paid  cred- 
itors. CaHn  V.  Qleason,  105  N.  T.  268, 11  K.  B.  siep.  504.  Those  debta 
thus  paid  no  longer  exist,  fur  the  money  was  paid  to  the  creditras  bj  the 
debtor,  not  by  a  surety;  and  there  Is  no  indebtednesa  of  any  Ann  to  d^nd- 
ant  Pierson  for  what  he  had  paid.  Nor  did  ha  for  such  payment  have  any 
claim  upon  the  assets  <tf  the  firm  until  eveiy  existing  Arm  debt  had  been  tally 
pairl  and  satisBed. 

We  must  bear  In  mind  that  the  individual  partners  may  lawfully  prefer 
firm  debts,  {Crook  v.  Rindtkopf,  ut  8upra;)  therefore,  the  payment  of  firm 
debta  by  defendant  Fierson,  considering  it  as  his  individual  payment,  was 
lawful,  and  was  not  fraudulent  as  to  his  individoal  creditora.  Wh^er  or 
not  the  bank  which  loaned  him  the  money  can  collect  It  from  him  does  not 
affect  the  question  before  us.  Defendant  Pierson.  if  he  had  paid  tbe  bank 
this  note  from  hto  individual  money,  could  not  have  seen  red  himself  the  re- 
payment of  the  amount  by  a  preference  In  the  aaslgnment  over  firm  eredltora; 
and,  as  he  could  not  have  done  this  for  himself,  he  cannot  tfo  it  (or  hto  Indi- 
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iridual  creditors.  There  Is  no  hardahlp  in  this  case  other  than  tbat  which  al- 
ways exists  when  a  creditor  makes  a  loan  to  one  who  proves  to  be  unable  to 
pay.  The  bank  knew  that  the  Sroi  was  dissolved.  It  knew  that  it  was  trust- 
ing tbft  reaponslbUity  of  defendant  Fierson  only,  because  It  knew  that  Fier- 
son.  Sr.,  was  dead.  It  probably  supposed  the  defendant  Pierson  to  be  solv- 
ent, and  tberetore  made  the  loan.  Judgment  affirmed,  with  coats. 

Hayham,  J.  If  this  debt,  which  was  preferred  under  the  assignment,  was 
a  firm  debt,  then  It  was  allowable  for  the  assignor  to  prefer  it.  and  direct  Its 
payment  as  a  preferred  claim  oat  of  the  firm  assets.  If,  on  the  contrary,  it 
•was  the  individual  debt  of  the  surviving  partner,  then  it  could  not  be  paid 
out  of  the  Qrm  assets  antil  all  the  partnersh^  debts  were  paid,  and  its  pref- 
erence would  be  a  fraud  upon  the  firm  creditors.  The  death  of  Henry  R. 
Fierson,  Sr.,  dissolved  ipso  facto  the  partnership;  and  no  partnership  trans- 
action could  be  performed  after  tliat  event.  The  legal  title  to  the  assets  of 
the  partnersliip  vested  in  Henry  R.  Pierson,  Jr.,  and  to  the  extent  of  the 
partnership  assets  he,  as  sach  survivor,  became  chargei)  with  the  payment  of 
the  Qnn's  liabilities.  He  could  not  charge  or  incumber  such  assets  to  pay  or 
secure  any  debt  contracted  by  blm  after  such  dissolution.  That  being  so, 
the  debt  contracted  by  him,  and  the  note  given  therefor  to  the  Nation^ 
Commercial  Bank  was  necessarily  his  individual  debt,  and  the  note,  although 
in  form  a  partnership  obligation,  was  an  individual  note,  and  the  bank,  hav- 
ing knowledge  of  the  dissolution  of  the  Arm  by  the  death  of  H.  R.  Pierson, 
Sr.,  was  charged  in  law  with  the  knowledge  of  the  survivor's  inability  to 
charge  the  firm  by  the  execution  of  the  firm  note.  But  it  is  urged  that,  as 
the  firm  creditors  were  paid  out  of  this  fund,  and  the  gross  amount  of  the 
firm's  debts  were  correspondingly  reduced,  such  creditors  are  not  Injured  by 
this  preference,  as  the  right  to  create  preference  was  inherent  in  the  assignor, 
and  be  could  have  preferred  tnose  on  whose  debt  this  money  was  applied,  and 
the  remaining  creditors  could  not  object.  If  the  surviving  partner  or  the 
bank  had  paid  this  money  as  surety,  tlie  right  to  be  subrogated  would  seem 
to  be  clear;  but  that  is  not  this  case.  A  surviving  partner  who  pays  the 
debt  of  the  firm  does  not  occupy  the  relation  of  surety  of  the  firm  as  to  otliw 
creditors  of  it.  He  is  the  principal  debtor,  and,  in  paying  the  debt  of  the  flrm, 
pays,  as  to  other  creditors  of  the  firm,  only  bis  own  debt.  Then  after  the  part- 
nership debts  are  all  paid,  in  an  accounting  with  the  estate  of  the  deceased  eo- 
partner,  be  could  be  reimbursed  out  of  his  estate,  but  he  could  have  no  such 
claim  ^o^nst  the  other  creditors  of  the  Qrm,  nor  do  we  think  he  could  be 
equitably  reimbnxsed  out  of  the  firm  property  to  the  exdoalon  of  the  clainui 
of  other  firm  creditors,  and  to  allow  this  preferenoe  would  be'  IndlTectly  ex- 
tending tp  him  that  privilege.  It  he  conld  not  claim  this  immunity  for  him- 
self, we  do  not  see  how  be  could  voluntai'lly  confer  It  upon  his  indivklual 
crediton  by  a  preference  in  his  assignment  As  we  have  seen,  his  power  to 
bind  the  pnwerty  of  the  firm  as  partner  had  ceased,  and  fata  dealings  witb 
the  Commercial  Bank  in  negotiating  this  loan  and  giving  this  note  mnst  be 
regarded  as  bis  Individnal  acts.  As  an  individual  he  had  a  right  to  bor- 
row moneiy,  and  with  It  to  pay  partnership  debts;  bntwedo  not  see  how  that 
created  any  equity  In  favor  of  the  bank  against  the  partnership  assets,  es- 
pecially as  the  bank  was  bound  to  know  thai  his  power  to  bind  the  part- 
nership had  ceased,  and  he  w:is  dealing  with  the  bank  as  an  indlvidaal,  and 
not  as  a  partnership.  Upon  the  principles  which  seem  to  underlie  this  case* 
and  upon  the  authorities  cited  the  learned  referee,  and  those  cited  by  my 
Brother  Leakmed,  I  am  incUned  to  concur  in  his  i^nlon  that  the  Judgment 
entered  upon  the  report  of  ttie  referee  should  be  affirmed. 

IjAHjxnv,  J.,  (dUienting,)  This  case  does  not  depend  upon  the  qnesUon 
whether  Uie.  bank  conld  recover  the  note  against  the  survivor  out  of  the  aa- 
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Mts  of  the  firm  estate^  bat  whether  ttie  lanriTor  eonld,  under  the  elrenm- 
■tances.  lawfully  provide  for  its  payment  to  the  bank.  U  may  be  oonoeded 
(hat,  without  the  assignment,  the  bank  could  not  recover;  but  if,  before  the 
RSBignment,  the  eurvivor  could  have  paid  liimaelf  out  of  the  firm  propnty, 
it  would  not  be  a  fraud  for  him  to  tnuisfer  hy  the  assignment  his  right  to 
the  bank.  Tta  note  given  by  Flerson  the  anrvlvor  to  the  National  Gommer- 
dal  Bank  was  his  individual  note,  simply  because  the  firm  had  ceased  to  ex- 
ist The  prcqterty  of  the  late  firm,  by  the  death  ot  the  senior  partner,  be- 
came the  survlvor'a  Indlvldaal  property;  that  la.  his  l^al  titie  to  It  was  ab- 
solute and  complete.  Ifehrbo»$  v.  Blia9, 88  T.  600;  WUUama  v.  Whedon, 
109  X.  Y.  388. 16  N.  B.  Bep.  865.  Because  of  the  insolvency  of  the  firm,  the 
firm  creditors  had  equities  to  prevent  such  a  dlqiosition  of  it  by  him  as  would 
operate  as  a  fraud  upon  them.  But,  as  shown  in  the  oaae  last  cited,  hia  ab- 
solute l^al  title  gave  him,  for  the  purposes  of  tlu  proper  settlement  (rt  the 
firm  business,  absolute  dominion  over  the  property.  Although  the  note 
which  he  gave  the  bunk  was  his  individual  note*  nevertheless  he  gave  It  to 
obtain  money  to  pay  firm  debts,  and  he  did  pay  such  debts  witli  all  the 
money  which  he  obtained  upon  the  note  except  the  portion  which  he  refunded 
to  Uie  bank,  thus  reducing  the  amount  of  the  note.  He  gave  the  note,  there- 
fore, in  the  course  of  the  honest  settlement  of  the  business  of  the  late  firm. 
As  the  property  was  his  for  the  purposes  of  settling  the  firm  business,  he 
gave  the  n<M  for  the  same  purpose,  and  was  protected  in  giving  it  by  bis 
ownership  of  the  firm  property.  Because  of  that  ownership  he  could,  upon 
rwlizing  the  money  upon  the  firm  assets,  reimburse  himself  in  the  amount 
of  his  private  advances  upon  the  firm  debts,  and  of  course  with  the  money 
thus  obtained  pay  the  bank  the  amount  due  upon  the  note.  The  operation 
of  paying  firm  debts  from  the  proceeds  of  firm  assets  would  then,  and  not  until 
then,  be  complete  with  respect  to  the  debts  paid  from  the  proceeds  of  the 
note.  No  firm  creditor  could  intervene  to  prevent  such  a  completion  of  the 
transaction,  because  the  completed  transaction  would  have  achieved  nn  hon- 
est result,  and  would  in  no  way  have  operated  as  a  fraud  upon  him.  The 
surviving  partner,  as  well  as  the  firm  creditor,  is  entitled  to  have  all  the  firm 
assets  applied  to  Che  payment  of  the  firm  debts.  True,  he  may  pay  the  firm 
debts  from  his  individual  property,  but  when  it  is  plain  that  he  intended 
nothing  of  the  kind,  equity,  which  scorns  trickery,  will  not  impute  such  an 
intent  to  him.  Equity  will  perceive  the  mistake  under  which  he  acted,  and, 
in  the  absence  of  estoppel,  or  ttnything  like  it,  will  assist  him  In  retrieving 
his  mistake.  Here  the  junior  Plerson  should  be  permitted  to  reimburse  him- 
self from  the  firm  assets  in  the  amount  which  he  mistakenly  paid  upon  the 
firm  debts.  This  was  distinctly  said  In  Saynea  v,  Srookt,  8  Civil  Proo.  B. 
106.  113,  (at  special  term.)  The  case  was  affirmed,  (42  Hun,  528,  116  K.  T. 
487,  22  N.  E.  Hep.  1083,)  upon  other  grounds;  but  the  proposition  follows 
from  the  principles  already  stated.  It  was,  in  substance,  so  held  in  Fitgpat^ 
rick  V.  Flanuagan,  106  U.  S.  648.  1  Sup.  Ct.  Bep.  369;  otherwise  the  firm 
estate  would  tie  so  murrli  the  richer  by  the  honest  eagerness  of  the  survivor 
to  hasten  the  payment  of  the  firm  debts,  and  the  survivor  injured. 

Assuming  the  right  of  the  survivor  to  reimbursement  from  the  firm  assets, 
we  proceed  to  consider  whether  he  could  not  protect  that  riglit  in  the  gen- 
eral assignment.  Uy  the  assignment  he  directed  the  assignee  to  pay  the  bank 
out  of  the  firm  assets.  The  bank  was  the  creditor  of  Herson,  individually, 
but  not  as  survivor.  But  it  was  competent  for  Plerson  to  direct  that  the  re- 
imbursement from  the  firm  assets,  which  was  due  to  liimsetf,  shuuld  Im)  made 
to  the  bank,  not  in  satisfaction  of  any  debt  from  the  Gim  to  the  tiank,  but 
in  satisfaction  of  Piersou's  lien  upon  the  firm  assets,  or  right  to  protection 
from  them.  Plerson,  in  effect,  said  to  the  assignee:  "Pay  the  bank,  and 
thereby  pay  me."    B.  owes  A.,  and  C.  owes  B.   B.  may  direct  C.  to  pay  A.: 
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complete  the  work  his  aaslgnor  began  and  left  anfiniBhed,  namely,  the  pfey- 
ment  of  the  partnership  debts  to  Durant  and  others  out  of  the  0rm  assets. 
Pierson  did  not  go  so  far  as  to  complete  the  payment  out  of  the  firm  assets. 
He  persoaally  made  the  payment  for  the  firm  before  he  had  realized  upon 
the  Orm  assets,  and  left  the  work  of  such  realization,  and  making  the  firm 
mate  the  piiyment,  unfinished.    What  the  survivor  could  lawfully  do.  he 
could  lawfully  direct  the  assignee  to  do,  and  the  assignee,  by  obeying  the  di- 
rection, will  simply  complete  the  payment  to  Durant  and  others  out  of  the 
Arm  assets.   The  fact  that  the  bank,  before  the  direction  in  the  assignment, 
had  no  equitable  claim  upon  the  firm  a^ts,  but  only  against  Plerson  person- 
ally, in  no  wise  makes  it  fraudulent  for  Plerson  to  dlrwt  that  the  bank  shall 
be  paid  instead  of  himself.   It  may  be  conceded  that,  without  the  assign- 
ment, no  right  of  subrogation  existed  in  favor  of  the  bank  to  the  property 
which  protected  Pierson  in  making  the  note.   If  Pierson  had  been  surety 
for  the  firm  in  making  the  note,  the  bank  would,  if  necessary  for  its  protec- 
tion, have  been  entitled  to  subrogation.   But  every  right  which  subrogation 
could  confer  In  such  a  i-ase  Pierson  has  now  attempted  to  confer  by  the  as- 
signment.  The  firm  ought  to  pay  Pierson  or  the  bank;  and  Pierson  has 
WHived  his  riglit,  and  directed  that  the  bank  should  have  the  benefit  of  it 
It  Is  diflScuIt  to  see  wherein  such  an  attempt  to  do  justice  Is  fraudulent. 
Again,  whether  an  assignment  is  fraudulent  is  usually  a  question  of  fact 
Wnen  the  dispositions  made  in  an  assignment  are  certain  to  result  in  defraud- 
ing a  class  of  creditors,  the  law,  assuming  that  every  man  Intends  the  natunU 
and  obvious  consequences  of  bis  acts.  Imputes  the  fraudulent  purpose  which 
is  sure  to  be  accomplished,  and  will  not  permit  a  jnij  to  hold  otherwise. 
But  In  this  case  it  is  respectfully  submitted  that  the  pUintiff's  claim  is  un- 
conscionable; that  the  bank's  claim  under  the  assignment  is  meritorious;  that 
the  survivor's  preference  to  the  bank  Is  consonant  with  scrupulous  honor; 
and  that  to  carry  out  the  assignment  with  respect  to  the  bank  is  to  do  right. 
The  plaintiff's  claim,  if  within  the  strict  letter  of  the  law,  offends  its  spirit 
Equity  respects  the  substance,  rather  than  the  name,  of  a  transaction.  It 
should  not  condemn  this  assignment  as  fraudulent.   I  advise  a  reversal  of 
tlie  judgments  in  both  actions. 


People  ex  reU  Elliot  »t  oZ.  v.  Kaiser,  County  Clerk. 
(Supreme  Courts  SpaAal  Term,  Kingt  CoiaOy.  October  83, 18M.) 

■iXOTIOXS  USV  VOTBBS— CbBTIVI01.T>  OT  NoXIKATIOS— iHDBPBHDaNT  BaLLOTC. 

Imw*  N.  Y.  1890,  c.  962,  %  6,  relaUoff  to  iadependent  nomlnatioDi,  provides  that  a 
certificate  of  such  nominstloD  may  aealgDato  and  appoint  on  Its  face  one  or  more 
persons,  who,  for  the  purposes  set  forth  in  section  17,  shall  represent  the  sixers  of 
snob  oertlfioate.  Section  17,  relatlog  to  the  ballots,  provides  tbat  do  name  of  anr 
oandtdate  shall  be  placed  on  a  ticket  put  In  nomination  by  oertiflo^  as  provided 
for  In  sections,  except  the  name  designated  In  said  certificate  of  nomination,  "with- 
out tbe  written  approral  of  the  person  or  persons  designated  and  appointed  In  said 
oertlfluates,  as  provided  In  that  section. "  Said  eeotlon,  after  tnrUker  piescribing 
tbat  there  shall  lie  as  many  sepanite  kinds  of  ballots  as  there  are  poliucal  parties 
and  Independent  candidates  in  whose  behalf  oerUfloates  of  nomination  have  bean 
duly  filed,  provides  that  "there  shall  also  be  as  many  different  kinds  of  ballots  as 
niay  be  required  to  comply  with  the  directions  hereinoefore  authorized  of  the  per* 
•on  or  persons  designated  and  appointed,  as  provided  in  section  6  of  this  act,  upon 
the  certificate  of  nomination. "  Held,  that  the  persons  so  designated  and  ammlnted 
on  the  certificate  could  choose  associates  to  be  put  on  the  ticket  with  the  indepead- 
ent  candidate  out  of  tlie  entire  list  of  nominees  for  the  otlier  offlcee. 

ApplicaUon  1^  Andrew  BUiot  and  Bicbard  Nagle  for  a  peremptoir  writ 
of  mandanim  igalnst  William  J.  Eaber.  oonnty  cleric 

Jeu.  C,  CAunA,  for  relators.  Frank  L,  Bamardp  for  defendai^ 

Bartlett,  J.  This  application  involves  an  interesting  and  important 
question  under  the  new  ballot  reform  act,  (cliapter  262.  Laws  1890.)  Klchard 
Naglot  one  of  the  relators,  has  been  duly  nominated  by  oertiflcatet  under  Beo> 
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tfoii  £  of  the  fltatata.  m  nhid^ieiiifieatciDAdiitefwttie  ofllee  of  mpenriaor 
<»C  the  8e«md  wavd  in  the  iMy  of  Braoitlyn.  In  tbecwtlfleBbe  the  otim  re- 
]ator»  AndMW  Bntot,  todMlf^iated  And  aiqBelnted  to  r^xraMnttbtfaignen  tcx 
the  purpose  set  forth  in  aeetion  17  of  the  acL  Aoeording  to  Ur.  Ellfait*a  on- 
derstonding  at  the  law,  or  the  view  of  his  conned,  the  diief  of  these  por- 
poeee  Is  the  aetectlon  of  other  oandidatee  for  the  oUier  offices  to  he  filled,  whose 
names  sliall  be  placed  upon  the  same  ballot  with  ttiat  of  Uie  independent  can- 
didate tcx  BOperTiaor,  Mr.  Kagle.  Mr.  Elliot  has  therefore  noUfled  the  ooantjr 
cJerIc  that  he  ^>proT«B  the  placing  of  eeitain  other  names,  which  be  apedftes, 
upon  Mr.  Nagle'a  ballot;  all  of  them  being  names  of  candidates  previouslj 
duly  pot  in  nomination  for  theoffieea  indicated.  The  county  Aeik  nfosee  to 
file  the  writtoi  i^proval  tendered  to  biro  by  Mr.  Elliot,  and  dedlnea  to  print 
any  name  but  that  of  Mr.  Nagle  upon  his  tollot,  and  the  IndepeDdent  candi- 
date, together  with  the  representative  of  the  signers  of  the  certificate  by  which 
he'was  nominated,  now  apply  for  a  peremptory  writ  of  tnandamiu  to  compel 
the  clerli  to  place  the  approved  names  apou  the  ticket.  Section  6  of  the  ballot 
reform  relates  to  nominations  othpr  than  by  party  organ  Izuttoiis,  and  pre> 
soribea  the  requisites  of  the  certificates  by  which  sadi  nominations  can  be 
made.  After  flxing  the  minimum  number  of  signers  for  the  several  classes 
of  offices,  and  declaring  that  the  signatures  need  not  all  be  appmded  to  one 
paper,  it  goes  on  to  provide  that  **tbe  certificate  may  designate  and  appoint 
upon  the  face  thereof  one  or  more  perfinns.  who,  for  the  parpoera  set  forth  in 
rootiOD  17  of  this  act,  shall  represent  the  signers  of  said  certificate." 

In  the  present  case  it  la  conceded  tliat  Mr.  Blliot  has  been  duly  designated 
and  appointed,  under  thn  provision,  to  represent  the  signers  of  the  oertiSeate 
nominating  Mr.  ITagle  for  supervisor  of  the  Second  ward.  But  what  doee  tlie 
li^w  authorize  htm  to  do  as  their  representative?  This  Is  the  queetion  upon 
which  the  case  turns,  and  to  answer  it  we  look  at  the  seventeenth  section  of 
the  statute,  inasmuch  as  it  is  only  for  the  purposes  set  forth  in  that  section 
that  the  person  designated  in  the  certificate  by  virtue  of  the  provisions  above 
quoted  from  section  5  is  empowered  to  acc  for  the  signers  at  ^1.  Section  17 
relates  to  the  contents  of  the  ballots,  the  diflwent  kinds  to  be  prepared,  and 
the  style  of  printing.  It  refers  in  two  places  to  the  action  which  may  be  taken 
by  the  duly-appointed  agent  of  the  signers  of  an  independent  certificate  of 
nomination.  The  first  and  most  significant  provision  on  this  subject  is  in 
these  words:  "But  no  name  or  names  of  any  candidate  or  candidates  shall  be 
placed  upon  a  ticket  put  in  nomination  by  certificate,  as  provided  for  in  sec- 
tion 5.  except  the  name  or  names  specified  in  said  certificate  of  ntmination, 
without  the  written  approval  of  the  person  or  persons  designated  and  ap- 
pointed in  said  certidcates,  as  provided  in  that  section;  but  such  approval 
shall  be  made  at  least  twelve  days  before  election."  And,  further  on,  after 
prescribing  that  there  shall  be  as  many  separate  kinds  of  ballots  as  there  are 
different  political  parties  and  independent  candidates  in  whose  behalf  certifi- 
cates of  nomination  have  been  duly  filed,"  the  same  section  provides:  "There 
shall  also  be  as  many  different  kinds  of  ballots  as  may  be  required  to  comply 
with  the  directions  hereinbefore  authorized  of  the  person  or  persons  desig- 
nated and  appointed,  as  provided  in  section  6  of  this  act*  npoB  the  oertiflc»fa* 
of  nomination." 

I  think  the  two  provisions  which  I  have  quoted  from  section  17  clearly  in- 
dicate the  functions  of  a  person  who  is  duly  designated  by  the  signem  of  an 
independent  certificate  of  nomination  to  represent  them,  "for  the  purpose  set 
forth"  in  that  section.  The  plain  import  ttf  the  prohibition  against  {facing 
any  other  names  upon  the  ticket  of  the  independent  ciuididate  witlioat  the 
approval  of  the  designated  representative  of  the  signm  is  that  aooh  repre- 
sentative may  select  a  name  to  be  placed  thereon.  In  so  doing,  he  does  nut 
make  new  nominations,  for  I  tbink  he  must  confine  his  choice  to  candidates 
previously  nominated  in  accordance  with  the  law,  hut  fimn  among  these  be 
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Is  allowed  entire  freedom  of  selection.  UnlcM  tUfl  Is  the  meaniuK  ot  the  pnK 
Tisioos  under  consideration,  it  Is  difScuIt  to  penwire  what  tb^do  mean*  No 
other  interpretation  has  been  suggested  which  seems  even  plausible.  There 
is  nothing  in  the  objection  oC  the  count;^  clerk  that  each  candidate  whose 
name  is  thus  put  upon  the  ticket  at  the  instance  of  the  authorized  represent- 
ative of  the  certificate  signers  must  signify  his  acceptance  of  the  nomination 
made  in  this  particular  manner;  or  in  the  furtherpolnt  that  the  cerilflcate  in 
the  present  case  must  be  signed  by  1,000  voters  la  order  to  warrant  the  r^ 
reseutative  of  the  signers  la  demanding  that  the  name  ot  a  candidate  hereto* 
fore  nominated  for  the  office  ot  associate  jodgeof  tbeooortof  appeals  shall  be 
placed  thereon.  As  has  already  been  intimated,  the  representative  of  the  cer^ 
tiQcate  signers.  In  giving  his  wriUen  approval  of  the  placing  of  other  namea 
upon  the  ballot,  cannot  and  does  not  make  any  new  nomination.  Be  merelj 
chooses  associates  for  the  independent  candidate  ont  ot  the  entire  list  ot  nom- 
inees tor  other  ofBoes  already  in  the  fleld.  That  It  was  the  Intration  at  the 
legislature  ta allow  him  to  do  this  is  apparent  from  the  language  of  Uie  stat- 
ate,  and  the  application  of  the  relators  for  a  peremptory  writ  ot  moiwlomtia 
must,  therefore,  be  gianted. 


Fboplb  ex  Teh  SOHWAGSB  0.  McLeak  et  ah,  FoUee  Com'rs. 
(Suprmta  Court,  Special  Term,  New  Forilc  CouAtv.  November  4, 1890.) 

BuMnoxs  AHD  VoTSBs— CBarmoiTa  or  lToinnATioii^in>BPBifDBiTT  BA.iJom. 

Under  tfae  provisions  of  Lawi  N.  Y.  1800,  o.  902,  {  17,  authorlzloR  the  designataif 
representatives  of  the  signers  of  an  Independent  candidate's  certificate  of  Qomlna- 
tiOD  to  direct  what  names  shall  be  placed  apoa  the  ticket  with  sach  independent 
candidate,  such  representatives  have  do  power  to  require  that  their  oao4idate*s 
name  be  printed  with  more  than  one  oomblnation  of  nsmes  for  the  other  offlees. 
The  section  does  not  anthorlu  more  than  one  ballot  for  each  caodldata 

At  chambers.  Application     Angost  G.  Schwager  for  writ  ot  mandamut^ 
against  Charles  F.  McLean  and  others,  police  commissioners. 

Henry  R.  Seehman  and  L.  L,  Dda^M^  for  relator.  Charlei  Blandy,  for"  ' 
r«sp<Mident8. 

Imobahah,  J.  It  is  settled  tbat  a  peraaDptory  writ  of  mandamtu  wUl  not 
be  granted  in  the  first  instance  unless  it  appears  that  the  ai^leant  baa  a 
clear  and  unqueatloned  legal  right  to  the  rdlef  adi:ed;  "that,  when  a  remedy 
of  this  character  is  invoked,  there  most  be  a  dear  and  unquestioned  1^1 
Tight.'*  People  t.  SupereUon,  64  K.  T.  6M;  PeopU  v.  WendiU,  71  T. 
172.  I  think  the  only  thing  that  is  clear  Is  that  the  oonstructi<m  to  be  giveo 
io  the  act  is  extremely  douMfuL  Tfae  whole  a^mentof  the  relatw  rests,  not 
upon  «ay  expreas  provision  of  the  ballot  act,  but  upon  the  Intention  of  th» 
legislature,  as  indicated  by  an  examination  of  the  **  whole  ground  plan**  of  the 
act.  It  has  been  held  that,  under  the  seventeenth  section  of  the  a<A  in  que»> 
tion,  authority  to  give  a  direction  to  the  police  commissioners  as  to  the  name- 
to  be  placed  upon  a  ticket  given  by  the  individuals  designated  by  the  persons 
Dominating  a  candidate  can  be  inferred  from  the  provision  which  provldea 
that  no  name  or  names  of  any  candidate  shall  be  placed  on  a  ticket  without 
the  consent  uf  such  designated  representative.  See  opinion  by  Mr.  Justice 
Baetlbtt,  in  People  v.  Kaiser,  ante,  849,  where  he  says:  "The  plain  im- 
port of  the  prohibition  against  placing  any  other  name  upon  the  ticket  ci 
the  independent  candidate  without  the  Approval  of  the  designated  representa- 
tive of  the  signers,  fs  tbat  such  representative  may  select  a  name  to  be  placed 
thereon."  The  respondents  have  adopted  this  construction  of  the  act,  and 
bave  offered  to  place  upon  the  ballot  of  the  relator  such  candidate  for  the 
other  offices  as  the  persons  designated  in  the  certificate  of  nomination  shall 
require;  but  the  rekitor  insists  that  the  r^pondents  are  bonnd  to  print  and 
distribute  as  many  different  kinds  of  ballot  as  the>deslgnated  representatives, 
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of  the  persons  signing  the  eertdflcata  of  nomination  reqafre,  so  that  each  in- 
dependent  oandkUte  can  have  his  name  printed  apon  the  ballot  of  each  at  the 
regular  political  piurUeB,  and  also  select  such  combinations  of  nominated  can- 
didates as  he  chooses,  and  require  a  ballot  printed  and  dtstrtbated  contiUning 
euch  of  such  combinations;  for.  If  he  can  reqnire  more  than  one  ballot  to  be 
furnished,  there  is  no  reason  why  be  cannot  reqnire  as  many  as  there  are  dif- 
ferent combinations  of  the  nominated  candidates  possible.  I  can  hardly  con- 
ceive that  the  legislature  could  have  intended  to  h&ve  given  such  a  power  to 
the  persons  nominating  an  independent  candidate,  and  would  not  so  liold  un- 
less such  intent  plainly  appeared  in  the  law.  Section  17  of  the  act,  after  pro- 
viding that  no  name  shall  be  placed  upon  the  ticket  of  an  independent  candi- 
date except  with  the  consent  of  the  designated  representatives,  provides  that 
there  shall  be  aa  many  separate  kinds  of  ballots  as  there  are  difTerent  political 
parties  represented  by  certificates,  as  provided  by  section  3  of  the  act,  and  as 
there  are  different  political  or  other  names  represented  by  certificates,  as  pro- 
vided by  section  5  of  the  act,  and  then  continues  as  follows:  "There  shal! 
also  be  as  many  different  kinds  of  ballots  as  may  be  required  to  comply  with 
the  directions  hereinbefore  authorized  of  the  person  or  persons  designated  and 
appointed  as  provided  in  section  5  of  this  act,  upon  certificates  of  nomina- 
tion." It  Is  difiicult  to  understand  just  what  was  Intended  by  the  clause  Just 
quoted.  The  ballot  of  the  political  party  nomination  and  of  the  independent 
nominations  had  been  provided  for.  and,  except  the  implied  authority  to  require 
the  tickets  of  an  independent  candidate  to  be 'filled  up,  there  is  no  authority 
given  anywhere  for  the  designated  Individuals  to  authorize  anything.  There 
Is  certainly  no  direction  that  any  party  or  candidate  shall  have  more  than  one 
ballot,  or  that  the  designated  individuals,  by  giving  directions  which  they  are 
nowhere  authorized  to  give,  can  require  additional  ballots  to  be  printed  and 
distributed.  The  clause  that  has  been  held  to  give  the  designated  representa- 
tives power  to  require  the  names  of  nominated  candidates  to  be  placed  npon 
the  ballot  speaks  of  the  ticket  in  the  singular.  It  is  one  ticket  put  in  nouii- 
sation  that  is  to  be  filled  up,  and  I  cannot  see  that  the  provision  that  there 
shall  also  be  as  many  kinds  of  ballots  as  may  be  required  to  comply  with  the 
direction  thereinbefore  authorized  of  the  designated  representative  requires 
more  than  one  ballot  for  each  candidate.  Nor  do  I  think  that  the  spirit  of  the 
act  requires  such  a  construction.  Provision  is  made  for  nominations  by  party 
conventions,  and  for  independent  nomination  by  votes,  and  the  printing  of  the 
ballots  with  the  name  of  each  party,  but  provision  is  sdso  made  for  substitut- 
ing the  name  of  the  inde[)endent  candidate  by  the  voter  upon  any  of  the  bal- 
lots. The  voter  is  given  10  minutes  for  that  purpose,  and  is  allowed  to  either 
write  the  name  of  any  candidate  that  he  wishes  to  vote  for  on  the  ballot  or 
use  a  paster.  The  fact  that  an  independent  candidate  is  not  upon  all  tlie  bal- 
lots does  not  prevent  a  voter  from  voting  for  him,  and  there  is  nothing  in 
either  the  title  or  the  spirit  of  the  act  which  requires  such  a  construction  to 
be  given  to  it.  It  is,  therefore,  clear  that  the  relator  has  not  a  clear  legal 
right  to  the  relief  asked  for,  and  that  the  application  must  be  denied* 


People  ex  r«l.  Beown  et  al.  o.  Cabfentsb.^ 
(Supreme  Court,  Qeiieral  Term,  First  Department   June  6, 1890L) 
I.  Pakent  asd  Child— CoMMiTMBNT  or  Child  to  Refobiutobt— Xoticb. 

Pea.  Code  N.  Y.  fi  291,  as  amended  by  Laws  188e,  o.  81,  provides  that  any  ehtld 
under  the  age  of  16  years  who  la  found  in  the  comjutny  of  prosUtates  mnsk  be  ar- 
rested and  brought  before  a  proper  oourt,  who  may  oommit  the  child  to  any  Incor- 
porated charitable  reformatory;  and  whenever  any  child  ahall  be  so  oommittal. 
and  the  warrant  of  comuiitment  shall  bo  state,  and  ft  shall  appear  that  the  parenU 
fniardian,  or  custodian  of  such  ehUd  was  present  aA  the  examlnstton  b^resacb 
oourt  or  magistrate,  or  had  such  noUoe  thereof  as  waa  by  auoh  oourt  deemed  nifil- 
cieut,  no  further  notice  in  regard  to  snob  committal  shall  be  nonoisarii ,  and  sucb 
ctioimitioent  shall  be  sufficient  to  Rdthorize  anch  insUtntliHi  to  retain  such  ohUd  ic 
>ReverMd  in  95  K.  B.  Rep. 
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its  otutody,  as  therein  directed.  Held  that,  where  a  etaUd  ohai^ced  nndw  the  aeo- 
tioD  had  a  father,  It  was  neceasarr  tbat  he  be  preaeot  or  notified,  and  that  a  omn- 
mitment  reciting  the  presence  of  the  mother  was  not  snfflcdent. 
&  Bamb— Hamas  CoRFua— pLBADisie. 

Although  a  commitment  under  said  section  will  not  be  sucttained  where  there 
was  no  proof  before  the  magistrate  to  sustain  the  charge,  or  no  an>earanoe  hy.  or 
notice  to,  the  parent,  atill,  where  the  return  to  a  wriC  of  habeaa  corpu*  retntee 
ench  proof  and  notice,  their  absence  most  be  raised  by  an  appropriate  issue,  and  a 
mere  affidavit  of  absence  of  proof  or  notice  la  Insnffldent  for  that  purpose. 

Appeal  from  special  term.  New  York  county. 

An  appeal  from  an  order  overruling  a  demurrer  to  the  traverae  of  actions 
to  writs  of  habeas  eorpug  and  eertiorari,  a.nA  discharging  relators  Annie 
Brown  and  Dclina  Brown  from  the  custody  of  the  New  York  Juvenile  Asy- 
lum. Pen.  Code  N.  Y.  §  291,  as  amended  by  Laws  1886,  c.  31,  provides  that 
any  child  actually  or  apparently  under  the  age  of  16  years  who  is  found  fre- 
quenting or  being  in  the  company  of  reputed  prostitutes,  or  In  a  reputed  house 
of  prostitution,  must  be  arrested,  and  brought  before  a  proper  oourt  or  mag- 
istrate, who  may  commit  the  child  to  any  incorporated  chHrltable  refbrm^ry, 
AVhenever  any  child  shall  be  committed  to  an  institotlon  nnder  this  Code, 
and  the  warrant  of  commitment  shall  so  state,  and  It  shall  appear  therefrom 
that  the  parent,  guardian,  or  custodian  of  such  child  was  present  at  the  ex- 
amination before  such  court  or  magistrate,  or  had  snch  notice  thereof  as  was 
by  such  court  or  magistrate  deemed  and  adjudged  sulfloient,  no  f  urUter  notice 
In  regard  to  the  committal  of  ohlldien  to  such  institution  shall  be  necessary, 
and  such  commitment  shall  in  all  respects  be  suflBcient  to  authorize  sncb  insU- 
tntion  to  receive  and  retain  such  child  in  ito  custody,  as  therein  directed. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  DAmsLB.  JJ. 

BUnidge  3*.  deny,  tot  appellant.   Amhrote  S-  Pwrdy,  for  respondent. 

Daniels,  J.  It  was  charged  in  the  complaints  made  lhat  these  relators, 
one  of  whom  was  then  of  the  age  of  13  years,  and  the  other  of  the  age  of  15 
years,  were  found  by  the  person  making  the  tomptaiots  in  the  company  of 
reputed  prostitutes,  and  fregueutiug  Ibelr  company  in  a  reputed  house  of 
prostitution;  and  in  the  commitments  made  by  the  Justice  these  facts  are 
stated  to  have  been  proved  to  his  satisfaction,  which  stifiQciently  satisQetl  so 
much  (A.  the  law  as  made  the  proceedings  dependent  on  those  facis.  But  tl>e 
facts  themselves  were  denied  in  affidavits  made  by  the  parents  of  the  children 
by  way  of  answer  to  the  returns,  and  it  was  to  those  denials  tbat  tbe  demur- 
rers were  interposed  in  put,  and  so  fiar.  at  least,  the  demurrers  were  well 
taken;  for  the  court  was  not  at  liberty  In  this  collateral  proceeding  to  try  so 
much  of  the  charges  as  had  been  found  by  the  justice  to  have  been  proven 
on  the  hearing  had  before  him.  As  much  as  that  was  held  to  be  the  law  In 
PeoplB  T.  Protectory,  1U6  N.  Y.  604. 13  X.  £.  Bep.  435.  But  to  warrant  tbe 
commitmeut  of  the  relators  to  the  custody  of  the  asylum,  it  has  been  further 
required  to  state,  "and  It  shall  appear  therefrom,  that  the  parent,  giinrdiau, 
or  custodian,  of  aueh  child  was  present  at  the  examination  before  such  court 
or  magistrate,  or  had  such  notice  thereof  as  was  by  such  court  or  magistrate 
deemed  and  adjudged  sufficient."  Pen.  Code,  g  291,  snbd.  5.  And  this  lan- 
guage has  been  so  construed  as  to  require  tbe  father  of  the  person  charged  to  be 
priisent  or  nottded,  when  that  person  has  a  father  vlio  can  be  noUQed.  PtopU 
Y.  Pivt&!torjf,  Mtpra,  In  thercaaeuf  Annie  Brown  thecommitmentstates  no* 
tice  to,  and  the  presence  of,  Ann  Eliza  Brown,  who  is  the  mother  of  these 
children.  It  contains  no  statement  that  tbe  father  was  present,  or  had  been 
in  any  form  notified  of  the  proceeding.  In  that  respect  it  was  radically  de- 
fective, and  did  not  authorize  the  detention  of  the  relator  Annie  Brown.  But 
as  to  tlie  relator  Delina  Brown  the  commitment  states  the  presence  of,  and 
notice  to,  Henry  and  Eliza  Brown,  who  are  the  father  and  mother  of  this 
relator.  In  that,  as  well  as  other  respects,  the  commitment  issued  to  place 
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her  in  the  custodsr  of  tlie  asylam  ww  sufflclm^  and  oom^led  with  the  lav, 
and  1^  siibdivldm  6,  §  291,  Fen.  Code,  it  wu  "in  all  respeota  suOlolent  to 
authorize  such  Institution  to  receive  and  r^ain  such  dilld  in  Its  enetody,  u 
thravin  directed."  But  even  this  language  wiU  not  penntt  the  proceedli^  to 
IM  sustained  where  there  may  be  no  proof  wfaaterer  before  the  magistrate  to 
tsnstafn  the  charge,  at  no  appearance  fety,  or  notice  to,  tlw  parent,  or,  where 
fthere  t  'v  be  no  parent,  to  the  guardian  or  custodian  of  the  child.  These  are 
Jurladlriional  facts,  and  their  abjtence  may  be  brought  in  question  by  an  ap* 
:propriBte  issue  raised  for  that  object  upon  the  return  to  a  writ  of  habeas  cor- 
pus; for  it  is  a  fundamental  rule  of  the  law  that  the  want  of  jurisdiction  may 
•always  be  shown  to  impeach  or  avoid  legal  pntceedings.  Bank  t.  Judvm, 
8  N.  Y.  254:  Fergiuon  v.  Crttii^ord»  70  N.  Y.  253 ;  Oraig  v.  Town  tfAmdtt, 
■93  N.  Y.  405.  The  Jnstioe  has  not  been  vested  with  arbitrary  authority  over 
these  proceedings.  But  some  evidence  tending  to  sustain  the  ehai^  must 
be  produced,  which  he  should  carefully  hear,  and,  when  there  Is  no  appear- 
ance \xj  idle  parent,  he  should  be  sssured  by  proof  that  the  notice  mentioned 
in  tbestatute  has  been  given  to  the  pareot,  or,  if  there  be  none,  to  the  guard- 
fan  or  custodian  of  the  child ;  and.  If  he  should  disregard  either  of  them,  then, 
by  a  proper  issue  framed  upon  and  In  answer  to  the  return,  proof  can  be 
taken  establislUDg  his  want  of  jurisdiction  to  issue  thecommitoient.  A  mere 
affidavit  of  the  absence  of  jiroof  or  notice  is  not  what  the  practice  requires, 
but  it  is  the  framing  of  an  issue  under  which  legal  evidence  of  the  want  of 
Jurisdictional  facts  would  be  pertinent,  and  the  prodnction  of  evidence  estab- 
lishing the  fact  or  facts  alleged,  and  on  its  trial  or  hearing  the  recitals  in  the 
commitment  would,  in  the  first  instance,  be  presumptive  proof  of  the  facts 
recited.  But  in  this  esse  no  such  ^ae  was  tendered  or  framed.  But,  aa  the 
cases  were  presented  to  the  court,  so  much  of  the  order  as  discharged  Dellna 
Brown  from  the  asylum  was  not  authorized,  and  it  should  be  reversed,  and 
she  should  be  restored  to  the  custody  of  the  asylum;  but  so  far  as  it  directed 
the  discharge  of  Annie  Brown,  it  is  sustained  bty  the  defeot  in  the  oomitait- 
ment.  and  uionld  be  ai&rmed.  AU  concur. 


(Suprsme  Court,  GtneraX  Term,  Third  Departmmt.  HovemW  08, 1890.) 

IiTfUKonoir— Wsav  OaAicnm— Disputbd  Lkojll  Right. 

In  an  action  to  restrain  defendant  from  Belling  merobmndiM  on  lota  leased  to  faim 
by  vlalntifl  under  &  lease  for  W  Tears,  reaewabw  forever,  plaintiff  Is  not  entitled  u> 
an  injunotion  pending  the  action,  where  the  only  objeotlon  to  defeudaaVft  seUing 
1b  the  non-paTment  of  a  license  fee  claimed  by  plalnufl,  the  right  to  which  is  di»- 
pDted. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  Bound  Lake  Association  against  Bradford  D.  Kellogg.  Dtfend- 
■ant  appeals  from  an  injunction  restraining  him,  pending  the  action,  from  of- 
fering merchandise  for  sale  at  Bound  Lake  wiUiout  a  purchased  pttmlt  from 

plaintiff. 

Argued  before  Learned,  F.  J.,  and  Landon  and  Mateax,  JJ. 
/.  W.  Verbeck,  for  appellant.    C  8.  Lester,  for  respondent. 

Learned,  F.  J.  This  is  an  appeal  by  the  defendant  from  an  order  gnnt- 
Jng  an  injunction  pending  the  action.  The  injunction  restrains  defendant 
from  selling  or  offering  for  sale  any  goods,  wares,  or  merchandise  on  eortain 
lots  of  which  be  holds  a  so-called  lease  from  the  plaintiff  for  99  years,  renew- 
able forever,  subject  to  a  right  to  charge  not  over  5  per  cent,  per  annum  on 
4100  for  the  care  of  the  camp  grounds;  also  subject  to  a  right  to  re-enter  and 
abate  nuisances  and  practices  contrary  to  the  rules  of  the  assooiation.  It  is 
not  disputed  that  the  defendant  is  the  lawful  owner  of  the  lota  $aa  of  the 
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t>ni1cllBgB  tbereon.  As  the  so-called  lease  is  renewable  foreverv  there  fs  prob- 
ably no  reversion  or  possibility  at  reverter  in  the  plaintiff.  Van  Rmsitlaer 
V.  Hayt,  19  K.  T.  76 ;  Fan  Rentadatr  t.  Bead,  26  N.  Y.  668. 

It  is  not  elaimed  that  the  defendant's  business  of  selling  goods  Is  anoisanoe, 
or  that  the  goods  sold  by  him  are  in  any  way  objectionable,  or  that  his  bnsi- 
ness  does  any  injury  to  any  person.   It  Is  not  claimed  that  It  causes  any  dis- 
turbance, or  that  it  is  carried  on  in  an  offensive  manner.    The  plaintiff  Is  a 
corporation,  which  owned  a  considerable  piece  of  land  that  has  been  laid  out 
into  lots,  some  of  which  have  been  leased  in  ttie  same  manner  with  defend- 
ants.   There  are  some  300  cottages,  hotels,  and  boarding-houses  on  these 
(grounds,  and  a  summer  population  of  some  1,500.   At  times  and  on  parts  of 
these  grounds  religious  exercises  are  held,  but  it  is  not  claimed  that  the  de- 
fendant's business  interferes  with  the  religion  practiced  or  displayed  there. 
21any  persons  live  in  the  grounds  In  summer  for  recreation,  without  any  sp^ 
cial  purpose  of  attending  the  religious  exercises.   The  defendant  Iteeps  a  gen- 
eral Btock  of  merchandise,  sueh  as  is  kept  In  a  country  store,  including  fruits 
and  Tesetables,  and  has  a  stock  of  abont  •5,000  in  value.  There  is  another 
store  <d  similar  character  and  there  Is  a  tin-ware  shop  on  the  grounds.  The 
plaintiff  claims  the  right  to  dx  a  fee  for  the  privilege  of  selling  goods,  and 
therefore  to  give  a  license  for  that  privily  on  the  pa;mentof  thefee.  Th^ 
demand  from  defendant  a  fee  of  9100.  This  claim  is  based  upon  certain  cov- 
enants and  conditions  In  the  soiled  lease,  for  a  fallnre  to  perform  which 
the  lease  gives,  by  its  terms,  a  right  to  re<^try.  It  is  evident,  therefore,  that 
the  only  matter  in  diapnte  is  the  9100.   As  above  stated,  the  defendant's 
business  is  not  oomplained  of  as  a  nnlsance,  and  it  does  not  even  disturb  the 
devotions  of  any  who  are  devoutly  inclined.  Now  it  is  a  rule  which  we  have 
several  times  enfwced  that  an  injuncUon  pending  tbe  action  should  not  be 
^nnted  when  it  may  cause  injunr  which  cannot  be  easily  computed  if  the  in- 
junction should  finally  prove  to  nave  been  Improperly  granted,  and  when  the 
alleged  injury  to  the  pliUntlff  can  be  easily  ascertained  and  can  be  compen- 
sated in  money.  Pooer  T.  Athviu,  19  Hun,  165;  Traet  v.  Rallrvad  Co.,  7 
ST.  Y.  Snpp.  892;  .Brsnft  y.  RUey,  8  K.  Y.  Sapp.  446;  Mohatoh  Bridge  Co.  T. 
VthOt  Bta,»  B.  Co..  6  Paige,  563. 

In  the  present  case  all  which  tbe  plaintiff  asks  ia  the  license  fee  of  tlOO.  It 
has  no  stores  of  Its  own  which  may  suffer  by  defendant'a  competition.  Tl  the 
defendant  owm  plaintiff  SIOQ  for  the  privilege,  and  if  plaintiff  can  lawfully 
compel  the  payment  of  that  sum,  no  snggesuon  is  laade  that  anything  more 
«an  be  required  of  him.  On  the  otlur  hand,  the  defendant  Is  prevented  "tij 
the  injunction  from  selling  bis  goods.  Should  it  prove  finally  that  he  has  a 
right  to  sell,  it  will  be  very  difficult  to  ascertain  what  his  loss  has  been,  what 
he  mixht  have  sold,  what  profit  he  would  have  made,  and  the  like.  As  above 
suggested,  if  the  defendant's  business  had  been  a  nuisance  to  the  plaintiff,  or 
had  caused  disturbance,  a  very  different  question  would  have  been  presented. 
But  we  do  not  think  that  an  injunction  pending  tbe  action  Is  the  proper  mode 
of  cfdlecting  a  license  fee.  especially  where  the  right  thereto  is  disputed. 
Even  admitting  that  the  defendant  ought  to  have  liought  from  the  plaintiff 
the  right  to  sell  goods  on  his  own  land,  it  does  not  follow  that  his  business 
sliould  be  brolten  up,  possibly  to  his  great  injury.  We  are  referred  by  plain- 
tiff to  Assembly  v.  AUinjft  46  Hun,  582.  It  Is  enough  to  say  on  this  point 
tliat  that  was  the  case  of  a  Qnal  judgment.  We  are  also  referred  to  such  cases 
as  LaUtmer  v.  Livermore,  72  N.  Y.  174.  That,  also,  was  a  final  judgment, 
and  the  action  was  brought  to  restrain  the  building  on  defendant's  lots,  so  aa 
to  infringe  on  plaintiff's  easement.  Injunction  to  restrain  violations  of  ease- 
ment are  common,  and  one  of  tlw  reasons  for  applying  that  remedy  is  that  the 
injury  cannot  be  compensated  in  damages. 

In  tbe  complaint  the  plaintiff  avers  that  defendant's  acts,  above  stated,  are 
"productive  of  great  injury  and  damage  to  ibe  plaintiff,"  probably  making 
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tills  averment  fn  recognition  of  tlie  rule  tbat  Injury  to  ttw  i^atntiff  should  be 
shown  In  order  to  entitle  tlie  plaintiff  to  m  injunction.  But  there  is  no  evi- 
denoe  whatever  of  an  injury  oaased  to  plaintifl.  The  defendant  shows  that 
the  only  objection  to  liis  selling  Is  that  he  has  not  paid  the  9100  fee.  There 
are  undoubtedly  some  Important  questions  between  these  parties,  wlilch  will 
have  to  be  disposed  of  upon  the  trial  of  this  case. — whether  defendHtit  is 
bound  by  the  plalntifT's  so-called  rules  and  regulations;  whether  the  establish- 
ment of  a  license  fee  Is  anthorlzed;  whether  the  rales  and  regulations  have 
been  properly  adopted;  whether  a  final  injunction  Is  the  proper  remedy. 
These  and  other  questions  will  come  up  on  the  trial.  We  express  no  opinion 
upon  these  questions.  We  reverse  the  order,  because  we  think  that  it  was 
not  proper  in  this  case  to  grant  an  injunction  pending  the  action.  Order  re- 
versed, with  SIO  costs  and  printing dlsbursementSp  uid  moUon  fmr  injunction 
denied,  with  410  costs. 


(Supreme  Court,  Oeneral  Term,  Third  Department.  November  M,  189a) 

ASBUifPSi'i^-SPBCiAi^  Contract— Qdantch  MxRUtT. 

Tbe  evideooe  relied  on  to  establisb  a  special  coatraot  by  P.  to  erect  ao  hotel  for 
defendant  was  tbat  of  a  witQefts  who  testifled  that,  aboat  the  time  P.  oommeoced 
work,  wltoess  heard  him  8a7  to  defeodant,  that  he  was  going  to  balld  him  an  hotel 
upon  ibo  same  plan,  but  laiver  than  one  P.  bad  previousty  built  for  defendant, 
and  tbat  shortly  oefore  P.  quit  work  he  told  defendant,  in  the  presence  of  witness, 
that  he  had  received  more  money  then  he  tbought  be  had,  and  would  not  ask  any 
more  until  the  contract  was  done.  The  receipts  for  the  advances  to  F.  all  aokaowU 
edgad  the  receipt  of  money  to  apply  "on  contract, "  with  one  exception,  which  pur- 
ported to  be  for  extra  won  beyond  the  contract.  Held,  that  a  flndiag  tbat  there 
was  a  special  contraot  would  not  be  dlstarbed,  and  that  an  abandonment  of  the 
work  by  P.,  without  reason,  before  the  oontraofc  waa  completed,  was  a  bfoach  of 
the  contract,  which  precluded  a  recovery  for  any  unpaid  balanes. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  George  H.  Walden  against  Perry  E.  Eldred,   Defendant  appeals. 

Argued  before  Lbabnbd,  F.  J.»  and  LAmK>N  and  Mathah,  J. 

WiUit  B.  StaUmt  for  appellant.    WtatfaU  A  WhitotmAt  for  respondent 

Mathah,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee,  in  favor  of  defendant,  dismissing  ptaintiff^s  complaint,  with 
costs.  The  action  was  brought  by  the  plaintifl  as  assignee  of  an  alleged 
claim  against  defendant.  The  complaint  contained  two  Miunts,  one  for  bal- 
ance due  on  a  special  contract  for  building  an  hotel,  by  John  O.  Peters,  plain- 
tiff's assignor,  for  defendant,  the  other  for  work,  labor,  and  services,  mone; 
expended,  and  material  furnished  by  plaintiff's  assignor  to  and  for  the  de- 
fendant, in  the  construction  of  an  hotel  for  the  defendant  at  Cambridge,  in 
Washington  county,  N.  Y.  The  answer  denied  that  the  work,  labor,  and 
service  were  performed,  or  the  money  paid  or  materials  furnished,  under  a 
quantiim  meruit,  and  alleges  tliat  the  same  was  performed  and  furnished  un- 
der and  ii)ion  a  special  contract,  to  build  and  complete  the  buildings  men- 
tioned in  the  complaint,  for  a  given  sum,  and  at  a  specified  time.  At  tlie 
commencement  of  the  trial,  the  plaintiff  withdrew  or  waived  all  claim  under 
the  Hrst  count  in  bis  compUint.  On  the  trial,  the  chief  contention  was  di- 
rected to  the  qnestion  whether  the  plaintiff's  claim  arose  upon  a  "gttantvm 
meruit,"  or  whether  there  was  a  special  contract  between  Peters,  the  plain- 
tiff's assignor,  and  the  defendant,  for  the  building  of  this  hotel.  It  is  not 
claimed,  nor  does  the  evidence  show,  that  there  waa  any  written  contract  be- 
tween the  parties.  To  establish  the  plaintiff's  cause  of  action  npon  his  own 
theory,  a  mass  of  evidence  was  given,  tending  to  show  that  in  November. 
1877,  t^e  plaintiff's  assignor  commenced  the  construction  of  a  large  botd, 
•tores,  and  oatbulldings  on  the  plat  from  which  the  "Union  Hotel"  of  Cam- 
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teidge  hud  been  lately  bnrned.  the  title  to  which  had  been  purchased  by  the 
defendant,  and,  on  the  proTious  Oct<ri)^r,  Peters,  plaintlfTs  asdgnor,  fur- 
nished a  large  amount  of  material,  and  did  a  large  amount  of  work  on  this 
hotel,  during  the  fall  of  1877.  and  the  winter  and  spring  of  1878;  but.  before 
comi^etlng  the  same  on  the  3(1  of  June.  1878.  quit  and  abandonckl  said  work, 
and  on  that  day  gave  the  defendant  formal  notice,  in  writing,  that  he  was 
unable  to  furnish  matolal,  and  finish  the  hotd,  and  gave  Ids  consent  that 
the  defendant  might  finish  the  same,  but  stated  no  reason  for  his  action  ex- 
cept InabUity.  The  defendant  aoc^ted  the  balldlng,  so  fiir  as  appears,  with- 
out remonBtmnee  or  otjjection.  and  proceeded  to  complete  the  same.  At  the 
time  that  Peters  gave  np  the  building,  the  defendant  had  paid  him,  and  aa- 
8um«*d  his  liabilities  to  tlte  amount  of  97,666.81.  Evidence  wns  given  In  de- 
tail  of  the  value  of  many  of  the  materials  furnished  by  P^tun.  and  of  the 
amoQot  and  value  of  the  labor  performed  nnd  furnished,  but  the  method  by 
which,  on  the  trial,  the  value  of  the  material  furnished  by  him,  and  the  labor 
performed  by  him,  was  by  estimating  the  value  of  the  buildings  when  com- 
pleted, from  which  the  defendant's  cost  of  completion  was  deducted,  the  bat- 
unce  of  which  was  claimed  to  represent  the  amount  put  in  tlie  buildings  by 
Peters,  from  which,  by  deducting  tlie  amount  actually  received  by  him  from 
the  defendant,  there  remained  an  apparent  balance  of  $3,780.19,  which  plain- 
tiff claims  was  due  Peters  at  the  tirae  lie  quit  worii,  and  which  the  plaintiff 
claims  under  the  assignment  to  hlra.  Whether  this  metliod  adopted  by  the 
jdalntlfl  to  fix  the  amount,  and  which  waa  allowed  by  the  referee,  was  tlie 
correct  rule  for  determining  the  value  of  Peters'  work  and  materlHla,  it  Is  un- 
necesMzy  for  us  to  inquire  here,  as  the  plaintiff  failed  to  recover  before  the 
referee,  and  no  one  is  in  a  situation  now  to  complain  of  such  method.  If, 
therefore,  this  claim  arose  under  a  gtutntum  meruit,  and  not  a  special  con- 
tract, it  would  seem  that  the  plaintiff  would  be  entitled  to  recover  in  this  ao- 
tion. 

But  it  is  insisted  on  the  part  of  the  defendant  that  this  work  was  performed, 
materials  furnished,  and  money  expended  under  a  special  contract,  under 
which  plaintiff's  assignmr  contracted  and  agreed  to  conatructand  complete  on 
this  cite  a  hotel,  larger  and  better  than  the  one  which  he  tiad  constructed  for 
the  defendant  in  the  summer  and  fall  of  1877,  at  Hoosick.  N.  Y.,  for  85,000, 
and  after  the  same  plan,  but  differing  from  it  in  that  it  did  not  include  burns, 
but  was  to  be  larger,  and  include  stores  and  rooms  over  them,  for  the  sum  of 
•7,000.  The  contract  for  the  construction  of  the  Hoosick  Hotel  was  in  writ- 
ing, but  does  not  appear  in  this  case.  There  was  no  <vritten  contract  for  the 
construction  of  the  Cambridge  Hotel,  and  the  only  evidence  of  a  contract 
seems  to  be  that  of  witness  Canwick,  who  swears  to  a  conversation  between 
Peters  and  defendant,  about  the  time  Peters  commenced  work  on  the  Gam- 
bridge  Hotel,  and  also  a  conversation  between  them  a  short  time  before  Pe- 
ters quit  work  on  tbe  building,  and  ten  receipts  in  writing  dated  at  various 
times  between  the  8th  of  December,  1877,  and  the  24th  of  May,  1878,  signed 
by  John  G.  Peters,  all  of  which  acknowledged  the  receipt  of  money  to  apply 
on  contract  of  Cambridge  Hotel,  except  one,  which  purports  to  be  for  extra 
work  beyond  the  contract.  It  nowhere  appears  from  this  evidence  what  the 
terms  of  the  contract  were,  except  as  It  is  rather  vaguely  stated  in  the  con- 
versation sworn  to  by  Canwick.  He  says  that,  just  before  tlie  commencement 
of  the  building  of  this  hotel,  he  heard  a  conversation  between  Peters  and 
Eldred.  They  went  into  a  room  togetlier.  **I  heard  the  conversation  con- 
tinued after  they  came  out."  In  answer  to  a  question,  the  witness  sald: 
"When  they  came  out,  they  were  talking  about  building  the  hotel  at  Cam- 
bridge. I  beard  Mr.  Peters  say  he  was  going  to  build  him  a  better  hotel  than 
there  waa  In  Washington  county,  same  plan  as  that  at  Korth  Hoosick,  and  a 
larger  buikltng.  Ferry  said  it  onglit  to  be  a  better  building,  as  it  cost  more 
mon^.  I  aaked  blm  how  much,  and  he  said  •7,000. "   This  witness  teattflea 
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to  anottier  oonvenation  betneen  Peters  and  dsfendant,  a  ihort  tima  before 
Peters  quit  work,  wheo  they  looked  over  their  accounts.  Defendant  told  Pa- 
ters that  be  bad  about  all  be  wanted  him  to  have  till  he  goi  the  building  done. 
F^rB  said  he  had  had  more  money  tban  he  thought  he  had,  and  would  not 
ask  tor  any  more  until  the  oontract  was  done.  This  constitutes  substantisUjr 
the  entire  evidence  of  the  existence  of  a  special  contract  under  which  this 
work  was  done;  but  we  And  no  evidence  in  the  case  eontradlctlng.  or  In  any 
way  Impairing,  the  force  or  effect  of  this  proof,  and  the  referee  found  that 
there  was  a  special  contract,  by  which  Peters  was  to  erwt.  at  Cambridge,  an 
hotel,  upon  the  same  general  plan  as  the  one  previously  built  by  him  tot  de- 
fendant, at  Xorth  Hoosick,  under  which  this  work  was  done,  and  mon^and 
materials  furnished,  by  Peters,  and  that,  before  the  completion  of  the  build- 
ing under  such  contract,  Peters  abandoned  the  work,  without  any  resMs 
therefor,  as  between  him  and  the  defendant. 

But  it  Is  claimed  by  t^e  appellant  that  this  contract  is  so  indeSnite  in  Its 
terms,  if  Indeed  a  contract  is  proved,  that  it  Is  void  for  uncertainty.  It  must 
be  conceded  that  the  proof  of  tlie  tirms  of  the  contract  is  quite  unsatis- 
factory; but  the  evidence  discloses  a  model  after  which  this  hotel  was  to  be 
fashioned,  except  that  this  was  to  be  larger  and  better,  and  it  is  not  the 
province  c£  the  court  to  make  contracts  for  parties,  but  to  rndeavor,  when  ap- 
plied tOi  to  enforce  such  contracts  as  the  piuties  make,  and,  if  Petera  under- 
took to  build  such  a  building  as  the  contract  called  for,  we  see  no  reason  why 
the  rules  ot  law,  governing  the  rights  of  parties  in  referenoe  to  the  pwfonn- 
ance  of  contracts,  should  not  be  applied  to  him,  unless,  by  some  act  (tf  the 
defendant,  lie  has  been  rdeased  or  excused  from  a  strict  pnforniaaee.  The 
complaint  admits  that  Peters  received*  on  account  of  this  building  of  the  de- 
fendant, the  sum  of  S6,235.40,  and  that  the  same  was,  at  the  Ume  of  the  sur- 
render to  the  defendant,  subject  to  a  lien  of  •1,274.06.  making  the  cost  of  the 
building  to  the  defendant,  at  the  time  at  the  surrender  to  him,  •7,509.46, 
more  than  •SOO  in  excess  of  the  contract  price.  But  tho  ouse  shows  t^it, 
while  the  work  was  in  progress,  the  defendant  made  etaimges  which  lai^ely 
increased  the  amount  of  woi^  and  expense  ai  materials,  which  was  done  and 
furnished  by  the  plaintiff's  assignor,  and  the  plaintiff  insists  tb^  the  changes 
were  so  marked  and  radical  as  to  raise  the  inference  that  the  contract  was,  by 
mutual  consent,  abandoned,  if  one  ever  existed.  We  think  the  evidence  falls 
to  establish  any  such  abandonment  of  the  contract,  and  the  referee  does  cot 
find,  nor  w»s  be  requested  to  find,  that  the  contract  vaa  abandoned  by  mut- 
ual consent.  The  referee  finds  that  the  evideuce  does  not  disclose,  in  all  In- 
stances, what  was  within,  and  what  was  beyond,  the  oonti-act.  '27or  does  Idie 
evidence  render  it  possible  to  separate  the  value  of  the  work  done  by  contract, 
and  that  which  was  done  without  the  contract.  Had  Paters  proceeded  witli 
the  work  to  completion,  his  right  to  recover  for  the  extra  work  and  tna- 
terlals  would  have  been  undispn table,  provided  its  value  was  established  by 
proof,  or  had  he  refused  to  pei'form  extra  work,  and  put  his  abandonment  Ot 
the  contract  upon  the  ground  of  its  imposition.  But  the  evidence  shows  that 
the  referee  finds  that  he  abandoned  the  work  before  the  contract  was  com- 
pleted, without  any  reason.  Tills  was  a  breach  of  the  contract  on  his  part, 
which,  under  the  wellnsettled  rule  of  law,  prevented  lus  recoveiy  for  any  un- 
paid balance. 

The  contract,  as  found  by  the  referee,  and  as  established,  we  think,  by  tte 
proof,  was  entire,  to  complete  tlie  building.  Since  the  case  of  McMillan  v. 
I'anderUp,  12  Johns.  166,  the  rule  seems  to  be  uniform,  ttiat  in  such  cases 
the  performance  is  a  condition  precedent  to  a  recovery,  unless  the  defend- 
ant has  done  some  act  on  his  part  to  prevent  or  waive  a  strict  performance. 
In  Pullman  r.  Coming,  9  N.  Y.  97,  which  was  a  contract  for  the  construc- 
tion of  a  house,  the  defense  was  that  the  contract  was  not  substantially  per- 
formed by  the  plaintiff,  and  the  court  says :  **  Where  the  contract  has  not  been 


Sap,Ct] 


BOUHD  lake  AflB%  V.  xillom. 


859 


aobataptiiiDypBrfagiiied^ttieeoafaMteiMmflti^^  aittmallwtiftha 
tftliure  is  slight,  and  the  oontract  is  sobstaatially  performed*  the  cod  tractor 
wtU  be  enUUed  to  reoover,  ( Woodworth  t.  FtiUer,  80  K.  T.  S12:)  «nd,  if  Un 
€sitni  work  eonld  be  separated  from  the  oontract,  this  rule  would  not  prevent 
n  recovery  tor  that,  (Id.)  But  the  case  at  bar  is  not  one  of  defective  per- 
formance, bat  one  of  f aOore  or  refusal  to  oompl^  the  work,  and  pomes  more 
nearly  witbin  the  rule  laid  down  in  Pullman  t.  Coming,  supra,  and  Smith 
V.  BT€tdy,  17. K.  Y.  178.  But  it  Is  further  insisted  by  the  l^med  counsel 
for  the  plaintiff  that  the  acoeptonce  of  tliis  building  by  the  defendant,  with- 
out objection,  was  a  waiver  of  the  performance  of  the  contract  by  the  defend- 
ant* and  made  him  liable  to  pay  the  value  of  tlie  services  and  matwlals  al- 
ready rendered  or  furnished  by  the  plaintifl's  assignor.  And  upon  tbis  sub- 
ject he  cites  Wheeler  v.  acofield,  67  N.  T.  8U,  but  we  think  that  case  dis- 
tinguishable from  this.  In  that  case,  the  owner,  after  the  bankruptcy  of  the 
contractor,  solicited  and  obtained  the  permission  of  the  builder  that  he  (the 
owner)  might  proceed  and  complete  the  building,  and  the  court  held  that, 
by  thus  aoUeiting  and  obtaining  permission,  he  liad  so  far  waived  a  strict 
performance  as  to  enable  a  materialman,  who  bad  a  lien,  to  enforce  the 
same,  and  that  having  taken  posaeesion  by  and  in  pursnnnce  to  his  own  re> 
qoeat  he  could  not  set  up  the  defense  of  non-performance  to  defeat  the  lien, 
u  the  caae  at  bar,  the  defendant  did  not  solicit  the  possession  or  privilege  of 
finishing  the  building,  but  adopted  the  only  method  left  him  of  availing  him- 
self of  his  property  after  thft  builder  had  abandoned  the  same.  In  Kidd  v. 
MfeCormUtk,  83  N.  T.  391,  it  was  held  that  where  the  builder,  under  a  con- 
tract, abandoned  the  building  before  completing  the  contract  the  owner 
might  complete  tbe  work,  and  still  insist  on  the  terms  of  the  contract.  Ko 
question  Is  raised  on  this  appeal  as  to  the  rulings  of  the  referee  in  receiving 
or  lejeebing  evidence  on  the  trial,  and  we  see  no  error  In  the  diapositlim 
the  case  by  the  reftoee.  Judgment  affirmed,  wftb  costs.  All  oonour. 
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1.  TaiAi^psouL  FixDiNos  or  Jubt— Annmov^  VurDniea  bt  Coubt. 

Plaintiff  in  a  legal  aoUon,  who  acreed  to  the  sabmtukm  of  only  ■pettffflod  qoas- 
tions  to  the  jniT,  cannot  ocHoplstn  that  the  court,  In  conpUanoe  with  his  leqaest, 
made  addlttmiai  findlnK>  or  tact. 

I.  BiXB. 

Id  an  aotlon  triable  before  a  Jniy  additional  findings  of  Ctot  made  by  the  oonrt  M 

Jilainiifl's  raqpest  cannot  openwe  to  oontral  tbe  apanal  fiadlags  of  the  jury,  to  de* 
endant's  prejudioe. 
IL  AfpBA]>— Wbiott  or  EvrontCB. 

The  general  term  of  tiie  anprane  eonrt  will  not  set  adde  the  verdict  of  the  Jury 
as  being  against  the  weight  of  the  erMence  where  the  trial  Judge,  after  a  oaref al 
oonalderation  of  tbe  oaestion,  has  deoUned  to  do  so,  though  there  la  erldeooe  la 
the  caae  from  whlob  the  jury  might  reasooaUy  have  arrived  at  a  different  oonehi- 
slon. 

^  Pabol  £vn>BHoa— CoHcmoxAij  Delitbkt  ow  Wnmev  Co^muor. 

In  an  aotlon  on  a  written  agreement  by  which  plaintiff  gave  defendant  the  priv- 
ilege of  selUng  oertain  mercbandlae,  parol  eridenoa  la  aamiBaible  to  show  that  it 
waa  agreed  twtt  tbe  agreement  in  queatioa  should  not  beoome  valid  uotU  a  oer- 
tain peraon  bad  algned  a  contract  reatrainlng  him  from  oonduoting  ^milar  hualneas 
to  that  of  defendant. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  by  Round  Lake  Association  against  Bradford  D.  Kellogg.  Plaintiff 
appeals  from  a  judgment  directed  to  be  entered  in  favor  of  defendant  after  a 
trial  by  Jury,  and  also  from  an  order  of  the  trial  judge  refusing  to  set  aside 
the  verdict  and  direct  judgment  for  plaintifT. 
Argued  before  Leabnbo,  P.  J.,  and  Lahdos  and  Mathah,  3 J* 
C  8,  iMter,  for  appellant.  /.  W.  Verbtekt  tot  respondent. 
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Leabnbd,  p.  3.  This  Is  an  appeal  from  a  judgment  In  favor  of  defendant* 
entered  after  a  trial  before  a  jury  at  the  ctrcoit,  and  also  from  an  order  xe- 
fnsing  to  set  aside  the  verdict  and  refusing  to  direct  a  verdict  for  Uie  plain- 
tiff. The  proceedings  at  the  close  of  the  trial  seem  to  have  been  somewhat 
peculiar.  The  action  was  to  recover  a  sum  of  money,  and  the  trial  was  be- 
fore a  jury.  After  the  evidence  was  In,  the  plaintiff  asked  the  court  to  direct 
a  verdict  for  the  plaintiff.  This  was  refused,  and  the  plaintiCF  excepted.  The 
plaintiff  asked  that  the  whole  case  be  submitted  to  the  jury  ^nd  a  general 
verdict  rendered,  the  court  reserving  the  questions  of  law.  This  was  refused, 
and  the  plaintiff  excepted. 

We  are  not  cleur  as  to  the  meaning  of  the  request,  "the  court  reserving  the 
questions  of  law,"  in  connection  with  a  general  verdict  in  an  action  triahle 
by  a  jury.  But  the  case  then  states  that  the  parties  agreed  to  submit  certain 
specified  questions  to  the  jury,  the  court  reserving  the  questions  of  law  for 
further  oonsideration.  This  agreement  must,  if  possible,  be  held  to  waive 
any  irregularity  which  might  otherwise  be  found.  The  court  then  anhmitted 
three  questions  in  writing  to  the  jury.  They  found  the  first  and  second  in 
the  alflrmative,  the  third  in  the  negative.  The  plaintiff  moved  to  set  aside 
the  first  and  second  findings  as  contrary  to  evidence,  and  moved  for  a  new 
trial.  The  judge  reserved  tlie  case  for  further  consideration.  At  the  time  of 
application  for  judgment  the  plaintiff  requested  the  court  .to  make  certain 
findings  of  fact,  which  the  court  did;  and  certain  fludlngs  of  law.  whir'  the 
court  did  not.  It  would  seem  therefore  that  there  has  been  a  trial  of  a  part 
of  the  case  by  a  jury  and  a  part  by  the  court.  But  the  submission  of  the 
three  questions  to  the  jury  was  by  agreement,  and  the  findings  of  fact  by  the 
court  were  at  plaintiff's  request ;  and  as  the  plaintiff  is  the  appellant,  it  ought 
not  to  find  fault  that  these  findings  were  made.  The  court  refused  to  set 
aside  the  verdict  of  the  jury  (that  is,  the  findings  aforesaid)  as  against  evi- 
dence. 

The  action  was  upon  a  certain  written  agreement  dated  December  20. 1887, 
between  plaintiff  and  defendant.  The  agreement  is  called  a  leiise,  but  it  is 
not  accurately  so  called.  It  is  an  agreement  by  which  the  plaiatiff  gives  de- 
fendant the  privilege  for  three  years  of  selling  and  manufacturing  certain 
goods  on  land  belonging  to  the  defendant,  and  of  putting  the  said  manufact- 
ured goods  (tin  roo^  and  the  like)  on  the  grounds  (probably  meaning  upon 
buildings  standing  on  the  grounds)  of  the  plaintiff.  For  this  privil^e  the 
defendant  agreed  to  pay  $100  yearly.  The  defendant  in  bis  answer  among 
'other  things  denied  that  plaintiff  had  any  authority  to  make  such  alleged 
lease,  and  that  it  was  executed  by  any  person  having  authority  on  the  part  of 
the  plaintiff.  He  further  alleged  in  substance  that  he  was  induced  to  sign 
said  agreement  by  threats  and  knowingly  false  representations  of  the  plain- 
tiff, and  also  under  a  special  agreement  that  one  Rulison  would  sign  an  agree- 
ment restraining  him  from  similar  business  and  manufacture,  which  he  baa 
not  done.  The  finding  of  the  jury  is  that  the  so-called  lease  was  signed  under 
an  agreement  that  it  should  not  take  effect  until  Uulison  signed  an  agreement 
not  to  sell  sheet  iron,  etc.;  that  the  defendant  was  informed  that  unless  be 
signed  this  agreement  the  privilege  would  be  given  to  another.  In  regard  to 
the  practice  pursued  at  the  close  of  the  trial,  it  seems  to  have  been  by  mut- 
ual agreement  that  three  questions  were  submitted  to  the  jury  and  questions 
of  law  reserved.  Without  saying  that  this  was  regular,  we  think  that  the 
agreement  of  the  parties  was  such  that  we  need  not  b<dd  that  there  was  a 
mistrial. 

The  question  then  Is  whether  the  verdict  was  against  the  evidence.  There 
was  a  confiiot  of  evidence.  The  defendant  testified  in  his  behalf;  and  offlcera 
of  the  association  testified  in  its  behalf  to  a  conversation  between  the  parties. 
The  learned  justice  who  tried  the  case  says  in  bis  opinion  that  if  the  question 
had  been  submitted  to  him  be  should  have  reached  a  different  eonelosion. 
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But  he  was  not  able  to  say  that  the  verdiot  was  bo  far  against  the  weight  of 
evidence  that  he  ought  to  set  it  aside.  We  think  that  his  opinion  on  that 
point,  when  he  had  carefully  consfdered  this  point,  should  have  great  influ- 
ence with  us.  The  setting  aside  of  the  vprdlct  as  against  evidence  la  a  mat- 
ter of  sound  discretion.  Very  often  motions  of  that  kind  an  decided  almost 
pro  forma.  But  it  was  not  so  in  the  present  case;  and  the  lenmed  justice 
evidently  examined  the  question.  We  have  looked  over  the  evidence.  We 
think  that  the  jury  miglit  very  reasonably  liave  come  to  a  very  different  con- 
olusion.  But  there  was  evidence  to  suppcot  their  verdict,  and  It  was  not 
a  case  in  which  we  should  set  It  aside. 

The  next  point  ui^^  by  the  appellant  Is  that  the  court  ought  to  Iiave  ren- 
dered judgment  for  the  plaintiff  upon  the  pleadings  and  the  facts  found  by 
the  court  after  the  verdict  of  the  jury.  We  do  not  understand  what  power 
the  court  had  to  end  facts.  The  action  was  triable  by  a  Jury,  and  was  tried 
before  a  Jury;  It  la  stated  in  the  case  Uut  the  parties  agreed  to  submit  cer- 
tain questions  of  fact  to  the  jury;  "tlie  court  reserving  the  questions  of  law 
for  further  consideration.*'  There  seems  not  to  have  been  any^reement 
that  the  court  should  try  half  the  action ;  and  the  findings  of  fiict  by  the  court 
at  the  plaintlfTs  request  cannot  prej'jdice  the  defendant.  Taking,  then,  the 
pleadings  and  the  verdict  of  the  jury,  the  plaintiff  is  not  entitled  to  judg- 
ment theif  on. 

We  need  only  point  out  that  the  answer  denies  that  the  alleged  agreement 
set  forth  in  the  complaint  la  a  correct  ct^y  of  any  agreement  signpd  by  plain- 
tiff and  defendant. 

The  plaintiff  objected  to  certiUn  evidence  as  follows:  The  defendant  had 
testified  in  his  own  behalf  that  he  had  signed  the  agreement.  He  was  asked 
by  his  counsel  what  talk  he  had,  beforesigning  the  agreement,  about  theagree- 
mf>nt.  To  this  the  plaintiff  objected  that  parol  evMence  could  not  be  given 
to  alter  the  agreement.  The  objection  was  overruled,  and  the  defendant 
In  substance  stated  that  the  persons  acting  for  the  plaintiff  agreed  that 
one  Buliaon  should  not  have  the  privilege  n  stillng  tinware,  and  that  BuU- 
son  should  sign  a  contract  to  Uiat  «tect  before  d^ndant's  should  be- 
come valid.  Defendant  then  signed  the  agreenient,  and  left  it  when  It  was 
signed  in  plafntifTs  possession.  The  plaintiff  relies  on  Wallace  v.  Berdell,^ 
m.  Y.  24.  But  on  exnmining  that  case  it  will  be  found  that  thequestion  was 
whether  the  trust-det  d  in  question  was  in  fact  delivered.  There  was  no  evi- 
dence of  any  condition  alleged  to  be  a  qualiflcatlon  of  the  delivery.  On  the 
other  hand,  in  Dietz  v.  FarUh,  79  N.  Y.  524.  the  question  here  presented  was 
directly  involved,  and-  the  doctrine  was  laid  down  which  In  the  present  case 
was  held  by  the  court  below.  To  the  same  effect  is  Ware  v.  Allen,  128  XT.  S. 
590,  9  Sup.  Ct.  Rep.  174,  and  cases  there  cited.  We  think,  therefore,  that 
there  was  no  error  in  the  admission  of  this  evidence. 

The  verdict  of  the  jury  renders  It  unnecessary  for  us  to  Inquire  whether 
the  a^^ment  in  question  would  or  would  not  have  been  valid.  If  It  bad  been 
executed  and  delivered  absolutely.  Therefore,  we  decide  nothing  as  to  the 
rights  of  the  plaintiff  to  require  the  defendant  to  pay  for  the  privilege  of 
selling  goods  on  premises  owned  by  him.  Judgment  and  order  affirmed,  with 
coats. 
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(dujiTviiw  Court,  General  Term,  Xourth  2>epaftnwnt  November,  IMl) 

Bajtu  Aim  BAmira— FATVBitT  of  Fobobd  Chbou. 

Def esidaiit,  a  tsiyxe  banlw,  In  tbe  vaaaX  oaonaot  tnuineM.  isMtaed  cbeoks  Ancwm 
on  plaintUTtt  bank,  and  on  the  same  day  Indorsed  them  for  oollection  on  his  aooonnt, 
and  mailed  tiiem  to  plaintiff.  The  checks  were  oharged  to  the  aooonnt  of  tbe  draw 
ers,  who  had  snffloient  funds  on  d^mslt  with  i^^tiff  to  pay  them,  and  the  proeeeds 
remitted  to  def  eodanl^  in  accordance  with  tiie  vsoal  course  of  dealliw  betwMo  Um 
and  plaintiff.  The  drawers  did  not  take  op  their  Touchers  from  plaintiff  anta  two 
months  afterwards,  when  it  was  disoovered  the  checks  were  forgeries.  Defendant 
had  preTloQsly  cashed  oheoks  for  the  payee,  payable  In  the  town  where  i^ntilt 
was  situated.  Held,  that  defendant's  indorsemnit  of  the  6h»6k»  did  not,  as  to 
id^ntifl,  guarttntr  the  slgoatona  of  the  drawers,  and  be  was  sot  UaUa  to  nAmd 
the  money. 

Aiq>ea]  from  ctrenlt  conrt,  Jefferson  oouDty. 

Action  by  the  First  National  Bank  of  Ctuthage  agalnrt  George  E.  Tost 
Plaintiff  appeals  from  a  Judgment  dfBmlssing  its  complaiDt,  after  « trial  baton 
the  conrt  without  a  Jury. 
Argned  before  Habdin,  P.  J.,  and  Martim  and  Mbrwin,  J  J, 
KUby  dt  Ktlloggt  for  appellant.   C.  W.  TAompson,  for  respoodent. 

MzawiN,  J.  The  plaintiff  Is  a  national  bank,  located  at  Carthage.  Jeffer- 
son county,  Y.»  and  the  defendant  Is  a  private  banker  at  Theresa,  In  same 
county,  and  both  were  snch  in  1887.  At  that  time,  and  for  several  years  be- 
fore, the  firm  of  Bickerman  &  Beed  were  customers  of  and  depositors  with 
plaintiff  to  a  considerable  amount,  and  drew  checks  upon  the  plalntllT  in  the 
ordinary  way.  On  the  26th  September,  1887,  there  were  presented  to  defendr 
ant,  at  his  bauking-hooBe  in  Theresa,  two  checks,  each  dated  at  Gartliage, 
September  24,  1887,  and  purporting  to  have  been  drawn  by  Dickerman  & 
Beed  on  the  plaintiff  to  the  order  of  W.  H.  Smith,  one  for  flTO,  and  the  other 
for  848.  The  first  named  was  presented  by  Smith,  and  was  indorsed  by  him, 
and  thereupon  the  defendant  paid  him  the  amount  thereof,  leas  the  usual  fee 
for  collection.  The  other  check  was  presented  by  Zahnon  FooU  and  was  in- 
dorsed by  Smith  and  by  Pool,  and  thereupon  the  defendant  paid  Pool  the 
amount  thereof,  less  the  usual  fee  for  collection.  On  the  same  day,  the  de- 
fendant stamped  upon  the  back  gf  each  check  wlth.fais  bank-stas^  as  foUows: 
"Bemit  cashier  or  order  for  collection  for  account  of  Geo.  JS.  Tost,  banker, 
Theresa.  N.  Y.,**— and  sent  them  by  mall  to  the  plaint^.  The  plalnUff  re- 
ceived the  checks,  olinrged  them  to  Bickerman  &  Beed,  who  then  had  sufB- 
cient  funds  on  deposit  to  pay  them,  and  remitted  the  proceeds  to  the  defend- 
ant This  method  of  collection  was  Jn  accordance  with  the  custom  between 
plaintiff  and  defendant.  Bickerman  &  Beed  did  not  take  np  their  vouchen 
xor  September  until  the  first  partofBecember  following,  when  they  discovered 
that  these  two  checks  were  forgeries.  They  then  immediately  returned  them 
to  plaintiff,  with  notice  of  the  forgery,  and  plaintiff  upon  their  demand  cred- 
ited back  to  them  the  amount,  and  on  the  same  day  forwarded  the  chedts  to 
the  defendant,  with  notice  of  the  forgery,  and  demanded  repayment  The 
defendant  refused  to  pay,  and  tliis  action  followed.  The  plaintiff  in  its  com- 
plaint claims  to  recover  the  amount  of  the  checks  as  for  money  paid  under  a 
mistake  of  fact,  without  fault  upon  Its  part.  It  is  conceded  here  that  the 
signatures  of  Bi(^erman  &  Beed  were  forged*  and  the  question  is  whether 
tbe  defendant  is  bound  to  refund  the  money.  The  general  principle  applica- 
ble to  such  cases  is  well  establlBhed.  The  drawee  of  a  biU  of  exchange  is 
presumed  to  know  the  handwriting  of  his  correspondent,  and  if  be  accei^  or 
pays  a  bill  In  the  hands  of  a  bona  fide  holder,  to  which  the  drawer's  name 
has  bem  forged,  he  is  bound  by  the  act,  and  can  neither  repudiate  the  ao- 
ceptance  nor  recover  the  money.  SaUanal  Park  Sank  t.  XFfnth  Nat,  BatUtt 
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46  IT.  T.  77i  and  d  umerous  cases  there  cited.  Ifattonal  Bank  qf  Commerce  v- 
Ufational Mechanic»\  eto..  ilM'n,  55  Y.  211 ;  Bait  apringa  Bank  v.  Syracuae 
Sac,  Instt  62  Barb.  lOL  Xbia  rule  has  been  repeatedly  recognized  In  our 
courtB.  and  is  applicable  to  checks.  It  is,  however,  claimed  hy  the  plaintiff 
that  this  rule  does  not  control  in  this  case,  upon  the  grounds  (1)  that  the 
answer  admits  that  the  money  was  paid  over  under  a  mistake,  and  that  such 
payment  was  withont  fault  of  plaintiff;  (2)  that  the  defendant,  by  indorsing 
the  checks,  guarantied  their  genuineness,  and  threw  the  pUlntiff  off  its  guard. 

The  allegation  in  the  oomptaint  that  the  payment  to  defendant  was  without 
fault  of  plaintiff  is  not,  in  terms,  denied  in  the  answer,  but  it  is  there  alleged 
that  the  plaintiff  was  negligent  in  the  payment  of  the  checks,  and  in  the  dis- 
covery of  the  forgery,  and  that  the  loss  or  damage,  if  any,  is  the  result  of 
plaintiff's  negligence.  In  Clark  v.  Dillon,  97  N.  X.  376,  it  Is  said  that  an 
allegation  in  a  complaint.  In  an  action  based  on  n^ligence,  that  the  injnty 
occurred  without  the  fault  or  negligence  of  the  plaintiff,  is  substantially  de- 
nied by  an  allegation  in  the  answer  that  affirmatively  states  the  reverse  of 
this  to  be  true,  and  that  such  allegation  constitutes  a  denial.  Be  this  as  it 
may,  the  record  before  us  indicates  that  the  trial  proceeded  on  the  basis  that 
the  fault  or  negligence  of  plaintiff  was  at  issue.  Evidence  was  given  on  the 
subject  withoat  objection ;  and  the  court,  upon  the  evidence,  was  juatifled  in 
declining  to  find,  upon  the  request  of  plaintiff,  that  the  plaintiff  was  without 
fault  or  negligence.  The  indorsement  by  defendant  for  collection  did  not,  as 
to  plaintiff,  guaranty  the  signature  of  the  drawer.  There  was  no  intention  to 
pass  the  title.  Hook  t.  Pratt,  78  K.  T.  374.  As  well  said  by  Justice  Ken- 
NEDT  in  his  opinion  at  the  trial:  "The  indorsement  was  not  made  for  the 
purpose  of  putting  the  paper  in  circulation,  or  for  discount,  and,  in  my  jodg- 
DieDt,  can  have  no  other  or  greater  effect  In  determining  the  rights  of  the 
plaintiff  than  would  have  existed  if  the  defendant  had  presented  them  at  the 
counters  of  the  plaintiff,  and,  upon  demand,  the  same  had  been  paid.  The 
indorsement  was  one  of  instruction,  merely,  and  could  not  in  any  manner 
tend  to  throw  the  plaintiff  off  its  guard,  or  to  release  it  from  the  obligation 
resting  upon  it  of  knowing  the  genuine  signature  of  the  drawer. "  The  case 
of  Bank  v.  Bangs,  106  Mass.  ^1,  cited  by  plaintiff,  does  not  sustain  its  po* 
sition.  The  action  there  was  brought  to  recover  back  money  paid  upon  a 
check  drawn  upon  the  plaintiff's  bank,  to  the  order  of  defendants,  indorsed 
by  them,  d^toeited  with  their  banker,  and  collected  through  the  clearing 
house.  The  signature  of  the  drawer  proved  to  be  a  forgery.  The  defendants 
took  it  without  inquiiy,  though  in  good  faith,  and  for  value.  It  was  held 
that  Uie  plaintiff  conld  reooTer;  the  main  circumstance  rdied  on  against  the 
defendants  being  the  fact  that  the  eheck  was  payable  to  theirownoiSer.  Tbe 
court,  however,  say  that  if  the  inlt  was  betwem  the  bank  or  drawee  and  a 
party  who  to(A  the  check  In  the  usual  course  of  business,  finding  it  in  cir- 
col^ioQ,  or  oven  by  first  Indorsement  from  the  payee,  tiie  loss  would  fall  upon 
the  bank.  The  ease  of  Bank  v.  Smith,  iS2  Mass.  227,  relates  to  the  duty  oC 
a  ocdleoting  agent,  upon  a  qualified  Indorsement,  to  give  notice  of  dishonor, 
and  does  not  apply  to  the  question  here. 

It  is  fnrttier  suggested  that  the  defendant  did  n(A  nse  proper  caution  In 
taking  the  cbeclfs.  There  is  no  allegation  In  the  complidnt  that  the  defend- 
ant was  In  fault,  nor  is  it  so  ftound.  The  evidence  is  not  of  such  a  character 
as  to  require  such  a  finding.  The  checks  seem  to  have  been  taken  in  the 
usoal  course  of  business,  for  full  value,  and  In  good  ftiith.  The  d^ndant 
did  not  know  the  signature  of  IHckerman  ft  Ueed.  The  payee  lived  in  ttw 
vicinity  of  Theresa,  and  the  defendant  had  previously  casbed  for  him  checks 
payable  In  Carthage.  No  sufflclsnt  ground  tm  reversal  of  the  judgment  is 
shown.  Judgment  affirmed,  with  coats.  AU  concur. 
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VooD  0.  OiTT  OF  Watebtowk  et  al. 


(AvraiM  Court.  Oenerai  term,  Jtourtft  Dqxirtnwiu.  Norsmber.  ISBQl) 

1.  Uastbb  and  Sbbtakt— Iin)BFKin>Bi)T  CoBTEAOToK— Dbpbctitb  Bsidok— DAiueaL 
A  bridge  In  a  city  being  out  of  repair,  one  of  the  aldermen  who  wai  a  member  of 
tbe  atreet  committee  employed  a  firm  to  make  the  beceBsary  repair*,  no  dlrecttous 
wfaateTor  being  given  m  to  tbe  mean*  by  which  the  work  waa  to  be  accomplisbed. 
Owing  to  tbe  negligence  of  the  persons  employed  by  the  firm,  tbe  bridge  fell,  and 
plahiUff,  who  was  crossing  It,  was  injured.  Held,  that  the  relation  of  master  and 
serranfe  did  not  exist  between  the  city  and  the  nnn,  or  between  tba  ott^  mad  the 
persons  employed  by  the  Arm,  and  that  the  city  was  not  liable. 

I.  CiTiBS— Dbtbotivb  Bkidobb— NoncB. 

Id  the  absence  of  notice,  either  Aotaol  or  oonatraofelTa,  that  the  bridge  had  or  was 
about  to  become  unsafe,  a  olalm  that  the  oi^  was  negligent  In  not  preventing  the 
Qse  of  the  bridge  by  passengers  was  without  merit 

I.  Oamaobs— AcriON  von  Pbbsohal  Ixnaaa. 

In  an  action  forpersoaal  Injuries,  it  is  error  to  charge  tbst^lBtUE  IsmtUladto 
recoTer  the  valne  of  time  lost  by  reason  of  tbe  accident,  where  there  Is  no  erldenos 
that  he  was  engaged  in  any  partloalar  porsnlt)  or  enaUed  to  earn  any  pnrtioalar 
wages. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Daniel  B.  Wood  against  the  dty  of  Watertown  and  others. 
There  was  a  verdict  for  plaintiff*  and  from  the  Jndgmeut  entered  thereon  de- 
fendant city  appeals. 

Argued  before  Habdin,  F.  J.,  and  Martin  and  Mebwtn,  JJ. 

Henry  Purcell,  for  appellant.   8.  C.  Huntingdon  A  Bon,  for  respondent. 

Mabtik,  J.  This  action  was  founded  on  the  alleged  negligenee  of  tbe  ap- 
pellant. On  October,  S.  1887,  a  bridge  which  had  been  erected  over  a  branch 
of  tbe  Black  river,  at  a  point  within  the  corporate  limita  of  thecity  of  Water- 
town,  fell  into  the  river  l>elow.  The  plaintiff  was  crossing  it  at  the  time,  and 
was  injured  by  its  fall.  The  plaintiff's  claim  of  n^ligence  was  twofold:  (1) 
That  the  defendant  was  negligent  in  not  warning  the  plaintiff  by  notice  or 
otherwise  of  tbe  dangerous  condition  of  the  bridge;  (2)  that  Its  agents  and 
employes  carelessly  and  negligently  performed  the  work  of  repairing  the 
bridge,  which  they  had  in  cliarge,  and  that  by  reason  of  snch  negligence  the 
plaintiff  was  injured.  The  evidence  disclosed  that  this  bridge  was  out  of  re- 
pair, and  that  tbe  city  bad  employed  tbe  Qma  of  Cleveland  Bros,  to  repair  its 
abutments;  that  by  reason  of  such  repairs  the  bridge  was  rendered  imiwssa- 
ble  for  teams,  while  they  were  being  made.  The  evidence,  however,  tended 
to  show  that  it  was  used  during  tbe  day-time  by  foot  passengers;  that  the 
building  of  tlie  abutments  did  not  render  it  particolarly  unsafe  for  that  pur- 
pose; and  that  tbe  accident  to  the  plaintiff  was  not  in  consequence  of  the  re- 
pairing of  the  abutments.  A  few  days  before  the  accident,  one  of  tbe  de- 
fendant's aldermen,  John  W.  Spratt.  who  was  also  a  member  of  the  street 
committee  of  tbe  board  of  aldermen,  was  at  tbe  bridge  with  the  foreman  of 
the  Barley  &  Sewall  Company  of  Watertown,  N.  Y.,  when  it  was  diacovered 
that  one  of  the  shoes  of  the  bridge  was  broken,  and  it  was  thought  best  to 
have  new  and  heavier  shoes  put  on  each  of  the  comers  of  the  bridge  at  the 
nortl:3ily  end.  Spratt  told  the  foreman  of  the  Bagley  &  Sewall  Company 
to  have  such  shoes  cast  and  put  on.  The  Bagley  &  Sewall  Company  did  an 
extensive  business  in  furnace  and  machine  work,  mouldin;;  and  casting,  in 
iron  mainly,  and  in  doing  all  kinds  of  iron  job-work.  In  pursuance  of  such 
direction,  the  Uagley  &  Sewall  Company  cast  shoes  for  this  bridge,  and  then 
undertook  to  remove  the  old  ones  and  replace  them  with  the  new.  It  «n 
plowed,  for  this  purpose.  Henderson  and  Hill,  who  were  competent  ana 
skilled  mechanics,  and  fully  qoalifled  to  do  the  work.  While  the  men  thus 
employed  were  engaged  in  removing  one  of  the  old  shoes,  the  aoeident  oc- 
curred. The  evidence  tended  to  show  that  It  was  caused  by  the  negligence 
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of  tiie  penoiu  tbns  employed  by  the  Bagley  &  Sewall  Company.  On  the 
trial,  the  ooart  chained:  "If  tha  party  who  was  engaged  in  repairing  Uiat 
tnua  was  guilty  of  any  omisslcni  of  duty  upon  his  part  npenaaty  to  miantain 
the  bridge  in  fta  place,  and  to  guard  against  aoeidents  to  those  who  might  be 
upon  it  rightfully  at  the  time,  then,  gentlemen  (tf  the  jury,  that  omiasion 
would,  be  an  act  <Hf  careleesneH  on  the  part  of  the  defendant,  r^resented  by 
that  party,  for  which  it  would  be  chargeable  in  this  case.  It,  on  the  con- 
trary, your  own  good  Judgments  commend  to  you  theoondneion  ttiat  this  skilled 
medianlc.  In  performing  the  work  in  the  manner  that  he  did,  exercised  that 
care  and  pmdence  which  an  ordinarily  careftil  man,  doing  the  same  work, 
would  have  done,  alUiough  this  accident  happened  tty  reason  of  the  breaking 
at  the  bolt,  tboe  was  no  careleaaness  on  the  part  of  the  defendant  or  Its  rep- 
resentatives, and  the  defendant  is  mtitted  to  your  verdict."  At  the  concliu> 
aloD  of  the  cbargp,  tlie  appellants  counsel  requested  the  court  to  farther 
charge:  **That  if  the  Jury  find  the  accident  in  question  resulted  from  the  tak- 
ing off  of  the  shoe  at  the  north-east  cornw,  and  that  the  defendant  was  gnil^ 
of  no  negligence  in  employing  the  Bagley  ft  Bewail  Company  in  taking  It  off 
and  putting  a  new  one  In  its  ptaoe*  the  negligence  of  the  Bagley  &  Sewall 
Company,  if  any,  cannot  be  Imputed  to  the  defendant."  To  this  request,  the 
^  court  replied;  "The  n^llgence  of  the  Bagley  A  Sewall  Company  w  ftn  inde- 
'  pendent  Srm  can  har£y  be  attrlbutaUe  to  the  defendant.  The  party'  em- 
ployed in  taking  off  the  shoe,  being  In  the  employ  of  tlie  defendant,  if  he  was 
guilty  of  any  act  of  negligence,  the  defendant  Is  chargeable  with  that,  Irr^ 
spective  of  the  Bagley  &  Sewall  Company.  D^mdanVa  Counul.  I  under* 
Bland  that  your  honor  declines  to  charge  the  proposition  aa  requested.  TItt 
Court.  1  don't  think  I  will  suy  any  more  than  I  have  said  upon  that  proposition. 
(J)efendant*B  counsel  duly  excepted  to  the  refusal  to  charge  as  requested.)" 
Defendants  counsel  also  asked  the  court  to  charge  that  it  does  not  appear 
that  the  Bagley  A  Sewall  Company  was  the  servant  of  the  defendnnt  In  tak* 
ing  off  the  old  and  attempting  to  put  on  the  new  shoe,  and  asked  the  court 
to  cbai^  the  Jury  tbat  upon  the  undisputed  evidence  the  relation  of  master 
and  servant  did  not  exuit.  Court.  Ku,  I  cannot  charge  that.   If  the 

Jury  And  the  evidence  of  Spratt  to  be  true,  that  he  engaged  the  Bagley  & 
Sewall  Company  to  put  on  the  new  shoe,  and  they  confided  the  work  to  their 
Bubcndinate,  the  party  wlio  was  engaged  in  it,  and  the  Bagley  &  Sewall  Com- 
pany as  well  as  the  subordinate,  would  occupy  the  position  of  servant  to  the 
defendant.  J>^mdttnt*§  Oouna^.  To  your  honor's  quallflc^ion  I  desire  to 
except,  and  to  the  diarge  as  made  I  also  desire  to  except. "  Defendant's  oonn- 
ael  also  requested  the  oonrt  to  chai^  the  Jury  that  upon  the  undisputed  evl- 
denee  the  persons  actually  engl^;ed  in  taking  o£C  the  shoe  In  question — to-wit, 
Hendpreon  and  Hill — at  the  time  of  the  accident  were  the  servants  of  the 
Bagley  A  Sewall  Company,  and  not  of  the  defendant,  to  which  the  court  de> 
dined  to  charge,  and  defendant's  counsd  duly  excepted,  and  also  excepted  to 
the  charge  as  made.  Defendant's  counsel  alao  requested  the  court  to  charge 
the  Jury  that  If  they  find  that  the  Bagley  &  Sewall  Company  was  employed 
to  do  the  job  of  taking  off  the  dd  and  putting  on  the  new  shoe,  with  ite  own 
men,  and  Its  own  means,  and  employed  others— to-wit,  Henderson  and  Hill 
—-to  help  to  do  or  to  execute  the  work  for  and  under  its  control,  the  Barley  & 
Sewall  Company  is  the  superior,  and  responsible  for  the  conduct  of  the  men, 
notwitiutanding  the  Bagley  &  Sewall  Company  was  doing  the  work  for  the 
defendant,  and  tbat  there  can  be  no  recovery  for  any.  accident  occurring  be- 
cause of  taking  off  the  shoe  by  the  men  in  tne  employ  of  the  Bagley  &  Sewall 
Company.  The  court  refused  to  charge  the  proposition  as  stated,  to  which 
refusal  the  defendant  duly  excepted.  The  court  by  its  charge  instructed  the 
Jury  that  the  city  of  Watertown  was  chaigeable  with  any  negltj^ence  of  which 
the  Bagley  &  Sewall  Company  or  its  employee  Henderson  and  Hill  were  guilty, 
and  refused  to  charge  thai  If  ttu  Bagley  A  Sewall  Company  was  amph^ed  to 
v.llN.Y.B.no.14 — 65 
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do  the  job  of  taking  oft  the  old  and  pnttlng  on  ttie  n«v  ahoee,  with  its  own 
men  and  Ita  own  meaiu,  and  employed  Hei^enon  and  Hill  to  htip  OKeoate 
the  work  under  Its  control,  tlint  the  Bagley  A  Sewall  Gompsny  was  the  sn- 
perior,  and  responsible  for  the  conduct  of  the  men,  atthongh  the  Baglcy  A 
Sewall  Company  was  doing  the  work  for  the  defendant,  and  that  there  con  Id 
be  no  recovery  for  any  aocident  by  reason  of  taking  off  the  shoe  by  the  men 
In  the  employ  of  the  Bagley  Si  Sewall  Company.  It  is  claimed  by  the  appel- 
lant that  this  was  emo'. 

In  examining  the  validity  of  theee  exceptions,  without  deciding  the  ques- 
tion, we  will  assume  that  the  alderman  who  employed  the  Bagley  &  Sewall 
Company  to  do  this  work  had  power  to  act  for  the  defendant  in  thos  emplc^- 
ing  It.  Assuming  Uiat  such  power  existed,  did  the  Employment  proved  render 
the  defendant  liable  for  the  negligence  of  the  persons  furnished  Ijythe  Bag- 
ley  ft  Sewall  Company  to  do  the  work?  It  cannot  be  pretended  that  the  act 
which  this  company  was  employed  to  perform  was  in  any  way  wrongful, 
nor  ttiat  the  plaintifTs  injury  was  the  necdssary  conseqaence  of  tha  dire^on 
to  have  such  act  performed.  The  moet  that  can  be  claimed  In  this  case  la  that 
Henderson  and  Hill,  who  were  doing  the  work  on  the  tnldge  fbrtlie  Bmf^Bj  ft 
Sewall  Company,  were  negligent,  and  plaintiff's  injury  resulted  from  sueh 
negligence.  The  ai^llant's  claim  that  the  above  exo^tons  to  the  charge 
and  raf  usais  to  charge  were  well  taken  must  be  Bustaiiwd»  unless  tlie  relation 
of  master  and  Ber\ant  existed  between  the  defendant  and  the  persons  who 
were  guilty  of  the  negligence  which  caused  the  accident,  if  Uie  aocident  was 
the  result  of  negligence. 

The  defendant  cannot  be  held  liable  for  the  negligence  of  Hendowm  and 
Hill  on  the  sole  ground  that  they  were  there  acting  in  pursuance  of  an  emphqr- 
ment  of  the  Bagley  ft  Sewall  Company  by  the  defendant.  *'It  is  not  enough, 
in  order  to  establish  a  llabilltj  of  one  person  for  the  negligence  of  another,  to 
show  that  the  person  whose  negligence  caused  the  Injuiy  was  aft  the  time  act- 
ing under  an  emplojment  by  the  person  who  is  sought  to  be  chai^ied.  It 
must  be  shown  in  addition  that'the  employment  oreated  the  ration  of  mas- 
ter and  servant  between  them."  King  v.  RttUroad  Co.,  66  K.  T.  181. 184 
Did  tbe  relation  of  master  and  servant  exist  between  the  dtfmdant  and  Hen- 
derson and  HillV  In  examining  this  question,  It  will  be  remembered  that  Uie 
only  evidence  of  any  action  on  the  part  of  the  defendant  was  that  one  of  its 
iddermen,  who  was  a  member  of  Its  street  committee,  directed  tha  Bsff- 
ley  ft  Sewall  Company  to  have  new  and  heavier  shoes  cast  and  placed  under 
the  bridge.  There  were  no  directions  as  to  the  manner  In  which  tbe  work 
was  to  be  done,  as  to  the  persons  who  should  be  employed  to  do  it,  m  to  the 
means  to  be  used  in  removing  the  old  shoes,  and  replacing  them  with  the  new 
ones,  nor  as  to  the  manner  In  which  the  bridge  stuuld  be  supported  while 
this  was  done.  Henderson  and  Hill  were  not  selected  by  the  defendant  to  do 
this  work,  nor  were  they  in  any  way  under  Its  control.  The  work  was'  to  be 
done  and  the  materials  furnished  by  the  Bagley  ft  Sewall  Company.  Thesarv- 
ices  were  to  be  rendered  and  the  materials  furnished  in  the  course  of  an  in- 
dependent occupation,  which  represented  the  will  of  the  defendant  only  as  to 
the  result  of  the  work,  and  not  as  to  the  means  by  which  It  was  to  tw  accom- 
plished. The  Important  question  presented  here  is  whether,  under  these  dr- 
cumstan<»s.  it  coold  be  properly  held  that  the  relation  of  master  and  servant 
existed  between  the  defendant  and  the  persons  emi^oyed  by  the  Bagl^  ft 
Sewall  CompMiy  to  do  this  work,  or  whether  the  Ba^ey  ft  Bewail  Company 
was  an  independent  contractor.  "As  a  general  rule,  where  a  person  to  em- 
ployed to  perform  a  certain  kind  of  work  in  tbe  nature  (A  repaiis  or  improve- 
ments to  a  bmlding  by  the  owner  thereof,  which  requires  the  exercise  skill 
and  judgment  as  a  mechanic,  the  erection  of  which  Is  left  entirely  to  his  dis- 
cretion, with  no  restriction  as  to  its  exercise,  and  no  limitation  as  to  the  an- 
thorlfy  oonforred  in  respect  to  the  same,  and  no  provision  it  especially  mad* 
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» to  the  ttme  in  which  the  work  Is  to  he  done,  or  as  to  the  pt/ment  for  the 
services  rendered,  and  the  compensation  is  depMulent  upon  the  value  thereof 
such  person  does  not  occupy  the  ration  of  a  servant  under  the  control  of  » 
master,  bat  be  is  an  independent  contractor,  and  the  owner  Is  not  liable  for 
bis  acts  or  the  acts  of  his  workmen  who  are  negligent,  and  the  cause  of  in- 
jury to  another.  If  the  owner  of  a  building  employs  a  mechanic  to  make  re- 
pairs on  the  same  without  any  specific  arrangement  as  to  ttie  terms  and  con- 
ditions, such  employment  la  in  the  nature  of  an  independent  contract,  which 
imposes  upon  tbe  eitiploye  the  responsibility  incurred  by  acts  of  negUgenos 
caused  by  himmlf,  or  those  wlio  are  aiding  him  in  the  performance  of  the 
work."  Smamer  v.  WeU,  101  N.  Y.  877,  383.  4  N.  B.  Rep.  755.  See.  also, 
Blaka  T.  PerrU,  5  N.  Y.  48;  Pooh  T.  Mayors  8  N.  Y.  222;  Killy  v.  Mayor* 
11  K.  Y.  432;  MeCafferty  v.  Railroad  Co.,  61  N.  Y.  178;  Ham  t.  Mayor^ 
70  N.  Y.  462;  Town  Fierr^nrnt  t.  Lowlesa,  72  X.  Y.  211;  DMlia  t. 
Smith,  89  N.  Y.  470;  Serrinf/Um  v.  Village  qf  Lansinghurgh,  110  N.  Y. 
145, 17  N.  B.  Bep.  728,  We  think  the  authoilties  cited  decisive  of  the  ques- 
tion under  consideration,  and  that  it  must  be  held  that  the  relation  of  master 
and  servant  did  not  exist  between  the  defendant  and  the  Bagley  A  Sewall 
Company,  or  between  the  defendant  and  the  persons  assigned  by  tbe  Bagley 
A  Sewall  Company  to  repair  this  bridge,  but  tliat  tbe  Ba^^y  ft  Sewall  Com- 
pany was  an  independent  oontoutor  to  make  the  v^irs  directed.  It  theve- 
fore  follom  that  the  defendant's  exceptions  to  Uie  charge,  and  to  tbe  refusal 
of  the  conrt  to  charge  as  requested,  were  well  taken. 

But  it  la  said  that  the  defendant  was  negligent  In  not  prevwting  the  useoT 
this  bri<lge,  or  giving  travelen  notice  of  its  dangerous  condition.  The  learned 
counsel  for  the  respondentia  his  brief  concedes  tBatr "  when  plaintiff  and  his  son. 
comraeDced  crossing,  and  until  tbey  bad  got  abont  two-thlrdsot  the  way  over, 
and  until  tbe  last  fatal  blow  was  ^ren  upon  the  nut,  Uie  bridge  was  in  fact- 
safe.  If  tliat  was  the  case,  it  is  dlffionlt  to  discovw  how  or  In  what  manner' 
ttie  defendant  was  negligent.  It  had  no  nttflce,  either  actual  or  constructive, 
that  tbe  bridj^e  had  or  wns  about  to  become  unsafe.  It  had  a  right  to  as- 
sume that  the  work  would  be  done  by  Its  contractor  in  a  cwtfnl  and  proper 
manner.  The  learned  counsel  for  Uie  respondent  in  his  brief  again  saysr 
"To  all  ^pearances  the  bridge  was  unsafe  or  unfit  for  teams,  but  safe  for 
footmen  to  onMS."  If  this  was  so,  it  cannot  be  readily  perceived  bow  tlie 
defendant  was  negligent  in  not  preventing  tbe  use  at  the  bridge  by  per- 
sons desiring  to  pass  over  it  on  toot.  If,  howeveri  we  were  to  assume 
that  it  was  a  question  of  fact  for  the  jury  whether  tlui  defendant  was  neg- 
ligent in  not  preventing  the  use  of  tbe  bridge,  or  in  not  giving  notice  to 
travelers  that  it  was  unsafe,  that  would  not  justify  us  in  disregarding  tbe 
error  of  the  court  in  charging  that  the  defendant  was  liable  for  the  neg- 
ligence  of  Henderson  and  Hill,  as  the  jury  may  well  have  based  Its  verdiofc 
solely  upon  the  theory  of  such  liability.  The  court  also  charged:  **He  [the 
plaJntiff]  is  entitled  by  way  of  remuneration  to  recover  the  value  of  the  time 
which  he  has  lost  by  reason  of  this  accident*  if  he  can  recover  at  ^1.  What 
it  is  worth  Is  left  entirely  to  speculation.  There  Is  no  evidence  that  he  was 
engaged  in  any  particular  pursuit,  or  that  he  was  enabled  to  earn  any  partic- 
ular wages.  Indeed,  what  liia  business  was  or  what  his  capacity  was  for  earn- 
ing at  the  time  of  the  accident  Boems  to  have  been  left  entirely  out  of  the  tase. 
But  he  was  fOrty-six  years  of  age.  His  own  evidmce  shows  he  whs  enjoying 
good  health,  capable  of  laboring,  and  whatever  in  your  good  judgment  his 
Ume  was  worth,  founded  up(m  the  evidence  in  tbe  case,  which  he  loet  by  rea- 
son of  the  Immediate  results  of  the  injury  which  he  sustained,  he  is  entitled 
to  recover  as  damages  in  this  case."  To  this  portion  of  the  charge  thedefend- 
ant*8  counsel  excepted  as  follows:  ''2>^endant*8  Counsel.  We  also  except  to 
so  much  of  your  honor's  charge  as  submits  to  the  jnry  tlw  question  of  the 
value  of  tbe  plalntlfl^s  time  as  an  element  of  damagesi  tor  uie  reason  that 
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there  Is  no  evidence  to  show  wliat  the  value  of  his  time  was.  The  Court, 
I  think  I  will  leave  the  question  as  I  have  suggested  it  upon  the  evidence 
of  the  age  of  the  party,  that  he  was  a  mason  by  trade,  and  that  ap  to 
Ctie  time  of  the  Injury  was  enjoying  good  health,  and,  for,  anght  that  ap- 
pears, was  of  good  habits.  U[)on  ttie  evidence,  the  jury  must  have  some 
basis  upon  which  they  can  ascertain  the  value  of  his  services  at  that  time. 
D^endanVs  Counsel.  We  also  except  to  the  supplemental  chitrge."  Where 
loss  of  time  is  claimed  as  an  item  of  damages  for  personal  Injuries  oc- 
casioned by  negligence,  if  the  plaintiff  fails  to  prove  the  value  at  the  time 
lost,  or  facts  on  which  an  estimate  of  such  value  can  be  found,  only  noro- 
fnal  damages  for  that  item  can  be  given.  Leeds  v.  Cos-Light  Co.,  90  N.  Y. 
26.  In  the  case  cited  It  was  proved  that  the  plaintiff  was  engaged  in  bus- 
iness at  the  time  of  the  injury,  but  liad  uot  been  able  to  attend  to  it  since. 
It  was  not  shown  what  his  busi  riess  was  or  the  value  of  his  time,  or  any  facts 
as  to  Ills  occupation,  from  which  the  value  could  be  estimated.  The  court 
charged  that  plaintiff,  if  entitled  tea  verdict,  was  entitled  to  recover  com- 
pensation for  the  time  lost.  Held,  error,  as  the  Jury  was  left  to  guess  or 
speculate  upon  the  value  of  the  lost  time,  without  any  basis  in  that  respect 
for  the  judgment  to  rest  upon.  We  think  the  ease  cited  is  decisive  of  this 
question,  and  that  it  was  error  to  charge  that  the  plainUff  was  entitled  to 
recover  the  value  of  tlie  time  which  be  had  lost  by  reason  of  this  accident. 
As  was  well  said  by  the  judge  in  his  charge,  wliat  Uiat  time  was  worth  was 
lett  entirely  to  speculation.  There  was  no  evidence  that  he  was  engaged 
in  any  particular  pursuit,  or  that  he  was  enabled  to  earn  any  particular 
wages.  Indeed,  what  his  business  was  or  what  his  capacity  was  tor  earning 
at  the  time  of  the  accident  seems  to  have  been  entirely  left  out  of  the  case. 
Tlie  effect  of  the  instruetlon  was  to  leave  It  to  the  jury  to  speculate  as  to  the 
value  of  the  time  which  wss  lost  by  nBSon  at  this  accident.  We  think  the 
charge  was  clearly  within  the  principle  of  the  derision  ot  the  case  above  cited, 
and  that  it  was  erroneous.  The  doctrine  of  Uie  ZmcU  Can,  so  far  as  appli- 
cable to  the  case  at  bar,  is  in  no  way  affected  by  the  doctrine  of  the  case  of 
Feopfo  T.  PrtttsetfM  Z7nlo»,  118  K.  T.  101,  28  K.  E.  Bep.  129,  M  tn  the  latter 
ease  there  was  evidence  upon  which  to  base  an  estimate  of  the  damajna.  As  was 
said  by  the  learned  judge  who  delivered  the  opinion  In  that  case:  **The  quesUon 
in  this  respect  differed  from  that  in  the  Leeda  Com.  "  An  examination  of  the 
appeal  book*  upon  which  the  case  In  118  K.  T.,  28  K.  £.  B^,  was  heard  In 
t£e  conrt  of  appeals,  shows  that  the  relator^  evidence  was  to  the  effect  tlut, 
while  he  was  a  member  of  the  respondent's  union,  his  Income  was  from  t  wen^- 
five  to  tfalr^  dQllars  per  week,  and  tliat  after  he  was  expelled  it  did  not  ex- 
ceed five  dcdlars  a  week.  Therefore,  In  Uiat  case  there  was  evidence  upon 
whteh  a  olalm  for  damages  oonld  be  based  with  some  degree  of  certainty.  In 
the  case  at  bar  tliere  was  no  such  evidence.  The  value  of  the  plalntiff'a  Ume 
was  left  to  the  mere  gnos  or  speculation  of  the  ]ui7.  For  the  errors  pointed 
out,  we  think  the  judgment  and  order  appealed  from  should  be  revened. 
Judgment  and  order  revexaed,  and  a  new  trial  ordend  with  costs  to  abide  Um 
event.  All  concor. 


(Supreme  Court,  OenercU  Term,  FourOi  Department   November,  1890l) 
Estoppel  bt  Dbed — Adtbuse  Pobsbsbiok. 

Lands  were  conveyed  subjeot  to  a  mortnge  to  detendaata'  testator.  The  matea 
died  intestate,  leaving  survirlnff  F.,  her  hoaband,  B.,  their  schi,  and  plalntlfl,  a  wn 
l>y  a  former  marriage.  The  deed  was  lost  before  befog  recorded,  and  F.  obt^ed 
from  the  crnmtor  another  deed  In  Ilea  of  the  former  oonveyanoe.  F.  exeonted  i 
qnitolalm  deed  to  B.,  who  took  posaessiOD,  and  oontlnned  in  pouession  until  de- 
fendants' testator  foreclosed  the  mortgage,  and  purchased  tiie  property  at  the  fore- 
cloBure  sale.  Uesnwhlle  plaintiff  executed  a  qnitolalm  dead  of  Uie  premises- 
Ucld  that,  at  the  time  of  the  deed  from  plaintiff,  the  lands  were  held  advendy  to 
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blm  by  B.,  and  that,  nnder  i  R«t.  St  K.  Y.  o.  1,  tit  3,  S  147,  providing  that  ererr 
grant  of  land  shall  be  absolntely  void.  If,  at  the  time  of  the  delivery  thereof,  soob 
bnuJs  shall  be  In  tba  aotaal  possession  of  a  person  claiming  under  a  title  adverse  to 
tiiat  of  the  grantor,  the  deed  from  plaintiff  was  void,  by  reason  of  saoh  adverse  poa- 
session.  but  was  good  as  between  the  parties  thereto,  and  was  a  bar  to  a  BDbsaquezit 
action  by  plaintiff  for  an  aooonnUng,  and  to  rodoom. 

Appeal  from  special  term,  Oswego  county. 

Action  by  John  Johnson  against  Loulaa  C.  Snell,  and  Gilbert  E.  FarBoas,  as 
executor  of  Hiram  Snell.  deceased.  The  plainUCf,  In  his  compl»fnt,  claimed 
to  be  the  owner  of  certain  premises  In  Oswego  county,  upon  wiiich  a  mart> 
gage  liacl  been  given  by  a  prior  owner  to  the  defendants'  testator,  wliicli  h^id 
been  foreclosed  without  making  the  plaintiff  a  party,  and  the  property  bid 
in  by  the  mOTtgf^^,  who  had  taken  possession,  and  that  defendants,  after 
bis  death,  had  continued  in  possession,  and  received  the  rents  and  prutlts. 
An  accounting  was  asked  for,  and  that  the  amount  due  to  the  defendants, 
or  to  the  plaintiff,  might  be  determined,  to  the  end  that  if  there  was  any- 
thing due  to  the  defendants,  over  and  alwve  the  rents  and  proBls,  the  plain- 
tiff might  pay  tlie  same,  and  that,  if  tiie  rents  and  profits  exceeded  the  amount 
of  the  mortgage,  the  plaintiff  might  recover  the  balance  from  the  defendants, 
and  that  the  deed  to  Uie  defendants'  testator,  upon  the  foreclosure,  miglit  be 
canceled  as  a  cloud  upon  the  plaintiff's  title.  The  defendnnts  put  in  a  gen- 
eral denial,  and  also  alleged  that  the  plaintiff  had  no  title  or  interest  in  the 
premises.  They  also  alleged  that  the  lieirs  of  Hiram  Snell,  deceased,  owned 
the  premises,  and  had  expended  a  large  sum  for  repairs  and  ImprovementB 
thereon.    The  complaint  was  dismissal,  and  plaintiff  appeals. 

Argued  before  Hardin,  P.  J.,  and  Mabtim  and  Mxkwih,  JJ. 

8,  2f.  Z>ada,  for  appellant.    <Sf.  C.  Huntington  <&  Son,  for  respondents. 

Merwin.  J.  As  the  evidence  given  on  the  trial  is  not  contained  in  the 
case,  we  must  assume  that  the  facts  proved  were  sutllcieiit,  not  only  to  sus- 
tain the  Sndings  of  fact,  but  also  any  additional  findings,  necessary  to  sustain 
the  conclusion  of  law,  not  in  conflict  with  the  affirmative  facts  found.  J^ur- 
ray  v.  Afarshallf  94  N.  Y.  617.  From  the  findings  of  the  special  term,  the 
following  facts  appear:  On  the  26th  May,  1B71,  Clarissa  A.  Welch,  then  be- 
ing the  owner  of  the  premises  describi'd  in  the  cumpiaint,  gave  a  mortgage 
thereon  to  Hiram  Snell  for  $246.71,  which  was  duly  recorded  on  May  27, 1871. 
On  the  2d  September,  1879,  Clarissa  A.  Welch  det  ded  to  Lenora  Frost,  who 
took  and  retained  possession  titl  her  death  on  Septeralier  26,  1879.  She  died 
intestate,  and  left,  her  surviving,  her  husband,  Benjamin  Frrat,  Sr.,  and  her 
only  children  and  heirs  at  law,  the  plaintiff,  a  son  by  a  former  marriage,  and 
Benjamin  Frost,  Jr.,  her  son  by  her  marriage  with  Benjamin  Frost,  Sr.  The 
deed  to  her,  above  referred  to,  was  never  recorded,  and  was  lost.  On  Decem- 
ber 16,  1879,  Benjamin  Frust,  Sr..  obtained  from  Clarissa  A.  Wrlcli  a  second 
deed  of  the  same  land,  and  this  deed  was  recorded  December  22,  1879.  This 
deed  was  taken  by  Benjamin  Frost,  Sr.,  with  full  Icnowledge  of  tlie  former 
deed  to  his  wife,  and  in  lieu  thereof,  it  hawng  in  It  the  following  clause: 
**Thi8  deed  is  made  and  executed  in  lieu  of  one  executed  by  ClaiissH  A.  Welch 
to  Lenora  Frost,  now  deceased,  which  is  supposed  to  be  lost;  said  deed  was 
executed  on  or  about  September  1, 1879."  On  tlie  16th  May,  1881,  Benjamin 
Frost,  Sr.,  executed  and  delivered  to  Benjamin  Frost,  Jr.,  a  (juitciaim  deed 
of  the  premises,  which  was  on  the  same  day  duly  recorded.  Benjamin  Frost, 
Jr.,  at  once  took  possession  of  the  land,  and  continued  in  possession  until  the 
foreclosure  sale  hereinafter  mentioned;  and  such  possession  was  with  a  claim 
on  his  part  to  own  the  hind  under  his  deed.  Benjamin  Frost,  Sr.,  died  No> 
veniber  23,  1881.  On  Deoemlwr  2, 1881,  the  plaintiff  executed  and  delivered 
to  Wlllard  Johnson,  for  the  oonslderation  therein  expressed  of  9400.  a  quit- 
claim deed  of  his  undiTlded  one*half  Interest  in  said  land,  and  this  deed  was 
reeorded  Korwnber  SO,  1888.  In  the  snmmer  of  1882,  Hiram  Snell  eom- 
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manced  an  aoUon  In  the  supreme  oonrt  to  foreclose  his  mortgage,  and  sach 
proceedings  were  taken  that  a  jndgment  of  foreclosure  and  sale  was  obtained 
on  Augoat  7,  1882,  upon  which  a  snle  was  made  September  80, 1882,  Hiram 
Snell  Incoming  the  purchaser  for  the  amount  of  the  mortgage,  and  costs,  and 
receiving  the  deed.  In  October,  1882,  Snell  took  possession  of  the  land,  and 
■occupied  the  same  till  his  death,  December  17.  1884.  He  left  a  will  which 
was  afterwards  dulj  proved,  and  under  which  the  defendants  have,  ever 
■since,  possessed  and  occupied  the  premises.  The  plaintiff  was  not  made  a 
party  defendant  to  the  foreclosnre  action,  and  had  no  notice  of  it.  Before 
the  commencement  of  this  action,  the  plaintiff  called  on  the  defendants,  and 
asked  for  an  accounting  of  the  rents  and  profits,  and  offered  to  redeem,  all  of 
which  was  refused.  As  matter  of  law,  the  court  decided  that,  at  the  time  of 
the  deed  from  the  plaintiff  to  Willard  Johnson,  the  lands  therein  described 
were  in  the  possession  of  Benjamin  Frost,  Jr.,  and  were  held  by  him  ad- 
versely to  the  plaintiff;  that,  as  between  the  parties  thereto  and  Benjamin 
!Frost,  Jr.,  the  deed  was  void  by  reasou  of  such  adverse  possession;  but  that 
It  was  good  as  to  the  parties  to  the  deed,  and  was  a  bar  to  this  action  by  the 
plaintiff  for  an  accounting,  and  to  redeem.  By  section  147,  tit.  2,  c.  1,  pt. 
2,  p.  2453, 4  Bev.  St..  (8th  Ed.,)  it  is  provided  that  "every  grant  of  lands  shall 
be  absolutely  void,  if,  at  the  time  of  the  delivery  thereof,  such  lands  shall  be 
in  the  actual  possession  of  a  person  claiming  under  a  title  adverse  to  that  of 
the  grantor."  Section  1501  of  the  Code  of  Civil  Procedure  provides,  with 
reference  to  actions  to  recover  real  property,  as  follows:  "Such  an  action 
miiy  be  malnt^ned  by  a  grantee,  his  heir,  or  devisee,  in  the  name  of  the 
grantor,  or  his  heir,  when  the  conveyance,  under  which  he  claims,  is  void 
because  the  property  conveyed  was  held  adversely  to  the  grantor.  The  plain* 
tiff  must  be  allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action,  a  judgment  against  the  plaintiff  shall  not  award  costs  to 
the  defendant;  but  when  the  defendant  Is  entitled  to  costs,  as  prescribed  in 
section  8229  of  this  act.  they  may  be  Uixed,  and  the  person  who  maintained 
the  action  In  the  plaintiff's  name  may  be  compelled  to  pay  the  same,  aa  pre- 
scribed in  section  8247  of  this  act." 

It  is  not  claimed  that  this  is  an  action  for  the  beneUt  of  plaintifl'a  grantee, 
or  that  it  is  brought  under  the  provisions  of  section  1501  of  the  Code.  There 
is  no  allegation  in  the  complaint,  or  any  dnding,  to  that  effect.  Nor  is  any 
claim  made  to  that  effect  by  the  appellant  on  this  appeal.  On  the  contrary 
the  claim  is  that  the  court  erred  in  holding  that  the  deed  from  plaintiff  to 
Willard  Johnson  was  good  as  to  the  parties  to  the  deed,  and  hence  a  bar  to 
-this  action.  The  question  tlien  is  whether  the  plaintiff,  in  his  own  right,  can 
maintain  this  action,  notwithstanding  his  deed  to  Willard  Johnson.  The 
only  cases  cited  by  plaintiff  are  Pearee  v.  Jfoore,  114  N.  Y.256, 21  N.S.  Rep. 
419,  and  Chamberlain  v.  Taylor^  92  Y.  348.  The  Pearoe  Case  was  an 
action  brought  to  compel  the  determination  of  a  claim  made  by  the  defendant 
to  real  estate  adverse  to  the  title  of  the  plaintiffs.  The  plaintiffs  were  in  poe- 
se8Sion,and  had  been  for  three  years  and  upwards,  and  the  defendant  claimed 
under  a  deed  given  to  her  at  a  time  when  the  plaintiffs  were  in  the  actual 
possession  claiming  under  a  title  adverse  to  that  of  hat  grantor.  It  was  held 
that,  as  against  the  plaintiffs,  the  defendant's  deed  was  void.  The  Cham- 
berlain Caae  was  an  action  of  ejectment  brought  by  the  grantees  in  the  names 
of  their  grantors,  nnder  section  1501  of  the  Code.  26  Hun,  601.  In  the  so- 
preme  court,  it  was  held  Idiat  tlie  grantees  could  not  maintain  the  action,  as 
tliey  bad  accepted  the  conveyance  in  violation  of  a  provision  of  the  Be^ed 
Statutes,  (2  Eev.  St.  p.691,  §  6.)  making  It  a  miBdemeanartoacce[AaconTeiy- 
ance  of  lands,  which,  to  the  knowledge  of  the  grantee,  are  at  tb»  time  bcdd 
adversely,  and  the  title  to  which  is  in  litigation.  The  court  ftf  ^peals  re- 
versed the  judgment,  thereby  holding  that  the  action  was  malntainwie  nofc- 
vithstandlng  ibe  provbion  of  the  Barised  Statutes  above  referred  to;  it  beipg 
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nld  that.  It  the  deed  was  utterly  TokU  ttie  grantor  might  recover  as  ovner  of 
U»  legal  title,  and  it  void  only  as  to  ttie  defendants  the  action  was  antborised 
bjr  section  1501  of  the  Code,  in  the  name  of  the  grantor,  for  the  benefit  of  the 
grantee.  In  neither  of  tbeae  esses  was  It  lield  that  the  deed  was  not  good  as 
between  the  parties  to  it. 

It  is  very  well  established  by  Judicial  authority  that  the  deed  In  sneh  a  case 
is  only  in<^>erative  as  to  the  person  holding  advosely,  and  others  afterwnrds 
coming  lb  under  him.  Hamilton  v.  WrtgMt  87  N.  T.  602;  LMngiton  v. 
Ftwtu,  2  HUU  528i  Ward  BtynoiOg,  25  Han.  886;  IfcMahan  v.  Bowe, 
lUMass.  140;  Ang.  lim.  g  418;  4  Kent.  Comm.  448.  Add  to  this  the  pro- 
visioa  at  the  Code,  g  1501.  which  allows  a  grantee  in  such  a  case  to  maintain 
an  action  in  the  name  of  his  grantw  against  the  party  adversely  holding, and 
the  resolt  is  that  the  grantee  nas  the  control  of  the  whole  subject.  In  regard 
to  a  similar  provision  in  section  111  of  the  Code  of  Procedure,  it  is  said  by 
Judge  Rapallo,  in  Batbrouak  v.  Bunce,  62  K.  Y.  488:  **  A  right  of  action 
in  such  a  case  is  expressly  conferred  npon  the  grantee.  TruCi  he  cannot  sue 
in  his  own,  name.  He  most  use  the  name  <rf  his  grantor,  his  heirs,  or  legal 
reprBsentatives,  and  tliis  la  made  an  exception  to  the  rule  that  every  action 
must  be  prosecuted  In  the  name  at  the  real  party  In  interest.  But  the  right 
to  Inlng  the  aetfon  is  ccmfbrred  upon  the  grantee.  He  Is  recognised  by  law 
as  being  the  real  party  In  interest,  and  Is  empowered  to  use  the  name  of  bis 
grantor  whether  he  consent  or  not.  The  delivery  of  a  deed,  undw  these  clr- 
cumstanoes,  and  In  view  of  this  statute*  ts  an  irrevocable  authority  to  the 
grantee  to  use  the  name  of  the  grantor  to  recover  tbe  land.  The  grantee,  in 
such  a  case,  stands  upon  a  simwr  footing  to  that  of  an  assignee  of  a  chose  in 
action  before  the  Code.  He  could  sue  in  tbe  name  of  his  assignor,  and  tbe 
eourt  would  protect  him  against  any  interference  by  bis  assignor. "  If  these 
views  are  correct,  it  would  seem  to  follow  that  the  plaintiff  has  no  right  d 
action  in  bis  own  right.  Tbe  defendants  in  this  case  do  not  bold  under  tlie 
party  who  held  adversdy  to  plaintifl^s  deed.  They  bold  under  the  mortgage, 
and  take  the  title  which  the  mortgagor  had  when  she  gave  the  mortgage,  ttie 
torecloeore  operating  to  cut  off  the  rights  of  all  subsequent  parties  who  were 
made  parties  to  the  aeUon.  Code,  g  1682;  Smith  v.  Qardner,  42  Barb.  366; 
Thomas,  Mortg.  365.  Tbe  case  was  correctly  disposed  of  at  tbe  special  term. 
«nd  the  judgment  should  hi  afBrmed.  Judgment  affirmed,  with  ooats.  All 
ooDcnr. 


(fi^iprwne  tkuwrt,  Gmeral  Herat,  Fnnth  DepaumtOL  Kovembev,  1890;) 

Bxnns  Oohpaitiw— LuBnjTT  as  WAHRHotTBEHair— Dbutsrt  or  Oooda. 

In  an  action  affalnst  sn  express  company  for  the  value  of  a  tmnk  which  had  bem 
ml«deliTered,  pudatUE  tastinad  tliat,  when  the  tnijb;  reached  its  destiDatlon,  the 
onnpaDy**  went  agreed  that  plaintiff  ml^ht  take  some  things  ent  of  the  tmnk, 
and  leave  It  mtberaBoe  for  a  toy  or  so,  upon  paying  the  charges  and  signing  a  ra- 
eelpt,  and  that,  upon  calling  for  the  tmnlE,  he  was  informed  that  It  bad  been  dellv- 
ered  to  other  partieeupon  the  supposition  that  he  had  sent  for  It.  The  agenttestified 
that  he  had  no  authonty  to  make  such  on  arrangement,  but  did  not  say  that  he  so 
notified  plaintiff.  He^o,  that  there  had  not  been  a  complete  delivery  of  the  trnnk 
to  plaintiff,  and  that  the  Question  of  defendant's  liability  as  a  ware  hoa  soman  shonld 
have  been  submitted  to  the  jury,  for,  if  the  arrangement  was  made  before  payment 
of  the  charges  and  signing  of  toe  reoaipt,  with  a  view  to  giving  plaintiff  reasonable 
opportunity  of  sending  for  bis  goods,  It  was  a  matter  within  the  apparent  scope  of 
tbe  agent's  authority,  and  would  bind  tiie  company  in  tbe  abaenoa  <a  any  notice  to 
plabitUC  of  any  restriction  on  the  agent's  authority. 

Appeal  from  Jefferson  county  court. 

Action  by  Blchard  M.  Oderkirk  against  James  0.  Fargo,  as  president  of  the 
American  Express  Company,  commenced  in  justice's  court,  and  brouglit  to  re- 
cover the  value  of  a  trunk  and  its  contents  which  had  been  sent  by  direction 
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of  plaintiff  express  from  Stony  Creek,  Warren  county.  IN*.  Y.,  to  Water- 
towQ,  N.  Y.,  and  carried  over  the  defendant's  line  from  Rome  to  Water- 
town,  but  not,  as  claimed  by  plainttfT,  delivfred  to  him.  The  plaintiff  re- 
covered before  the  justice;  the  defendant  appealed  to  the  county  court;  and, 
upon  the  trial  there,  the  plaintiff  was  nonsuited,  and  now  brings  this  appeal. 

Argaed  before  Martin  and  Mebwin,  J  J. 

B.  C.  Bmenon,  for  appellant.   That.  F,  Kearru,  for  respondent, 

Merwin,  J.  Upon  the  trial  of  this  case,  it  appeared  that  the  trunk  of 
plaintiff  reached  the  office  of  the  defendant  company  at  Watertown  on  Satur- 
day, October  26*  1889.  The  following  Monday,  in  the  forenoon,  the  plaintiff, 
who  lived  a  short  distance  out  of  town,  called  at  the  office,  and  found  there 
his  trunk.  He  testifies  that  on  that  occasion  lie  said  to  the  agent  of  the 
company  there  In  chai:ge  of  the  office  that  he  wanted  to  take  some  things  out 
that  belonged  to  one  Smith,  and  then  leave  the  trunk  there  till  the  following 
day,  or  the  next,  to  enable  him  to  have  it  taken  to  bis  phice  by  some  teams 
drawing  brick,  and  the  agent  replied  that,  if  the  plaintiff  paid  the  charges 
and  signed  the  receipt  book,  he  could  take  the  things  oat  and  leave  the  trunk, 
audit  would  beall  right;  that  he  then  paid  the  charges  and  signed  the  receipt, 
opened  the  trunk,  and  took  oat  some  wings,  then  locked  it  and  left  it  there. 
Upon  the  following  Wednesday  he  went  again  to  the  office,  and  was  informed 
by  the  agent  that  the  trunk  had  been  delivered  toother  parties  the  day  before, 
upon  the  supposition  tliat  the  pktlntiff  sent  for  it.  The  plaintiff  further  tes- 
tified that  he  never  authorized  any  one  to  go  and  get  the  trunk,  and  had  never 
received  it.  As  to  the  delivery,  the  agent  testified  that  two  men  with  a  team 
called  at  the  office,  asked  for  the  Oderklrk  trunk,  said  that  the  charges  wwe 
paid,  and  that  it  was  receipted  for,  and  tlut  he  tlwn  pointed  out  to  tnem  tlie 
trunk,  and  thCQr  took  it,  and  that  he  did  not  ask  them  for  any  order,  or  whethn 
they  had  ai^  aath(»1to  from  Oderklrk  to  kend  for  it,  and  be  did  not  know 
who  the  men  were.  The  claim  of  the  defendant  is  that  up<ni  the  plaintiff's 
evidence  there  was  a  complete  dellvely  to  the  plaintiff,  and  the  company 
eeased  to  be  liable  in  any  capacity,  and  that  any  agreement  with  the  agent 
tliat  the  trunk  might  remain  did  not  bind  the  defendant.  The  ooart  adopted 
this  view  and  granted  a  nonsuit.  The  plidntifl  asked  to  go  to  tlie  jury  upon 
the  question  whether  there  was  snoh  a  delivery  by  defendant  koA  acc^ttance 

plaintiff  as  tnrminated  the  obligaUon  of  the  defendant  as  a  common  car- 
rier; also  on  the  question  whether  the  didivery  of  the  property  by  defendant's 
agent  to  a  third  part^  was  such  negligence  as  rendered  tiie  defendant  liable 
as  warehouseman;  also  as  to  whether  thedefendant  did  not  assume  the  oUi- 
gation  of  gratnUous  bailee,  and  was  not  guilty  of  such  gross  negligence  in  tbe 
m^elivery  of  the  property  as  made  It  liable.  Tbe  court  denied  ueh  <^  these 
requests,  and  the  pSaintlfl  excepted. 

The  proper^  was  allowed  to  remain  at  Uie  express  office  for  tlie  conven- 
ience suely  of  the  plaintiff.  This,  according  to  the  doctrine  laid  down  in 
Fenner  v.  Railroad  Co.,  44  K.  Y.  6U5.  would  relieve  the  defendant  from  lia- 
l^ity  as  a  common  carrier.  In  that  case,  tbe  goods,  after  tbe  fright  was 
paid  and  the  receipt  signed,  were,  for  the  convenience  of  both  parties,  allowed 
to  remain  overnight  in  the  freight-house  of  the  defendant,  and  during  the 
night  the  freight-house  and  goods  were  burned  up  without  any  fault  or  negli- 
gence of  defendant.  It  was  held  that  defendant  could  not  Im  held  as  an  in- 
surer. It  does  not,  however,  follow  that,  becauae  liabilttiy  as  a  common  car- 
rier had  ceased,  there  was  no  liability  at  alt.  In  TarMl  V.  3h^)ping  Co.,  110 
N.  Y.  170. 17  N.  £.  X<ep.  721,  It  is  said  "that  in  many  cases  a  carrier's  whole 
duty,  in  respect  to  goods  carried  by  him.  is  not  dln;harged  by  a  constructive 
delivery,  terminating  his  strict  responsibility  as  a  carrier.  Although  a  con- 
signee may  neglect  to  accept  or  receive  the  goods,  the  carrier  is  not  thereby 
justified  in  abandoning  them,  or  in  negligently  exposing  thsm  to  injury.  Su 
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long  as  he  hns  the  custody  of  the  goods,  although  there  has  been  a  coDBtract< 
ive  dellverjr  which  exempts  him  from  liability  as  carrier,  there  sopervenes 
upon  the  original  contract  of  carriage  by  imptlcation  of  law  a  duty  as  bailee 
or  warehouseman  to  take  ordinary  care  of  the  property. "  Upon  that  basis, 
the  defendant  in  that  case  was  held  to  be  liable  for  a  portion  of  the  goods  lost 
or  taken  by  wrong  parties  during  the  process  of  delivery.  In  Matteson  v. 
Railroad  Co.,  76  N.  Y.  381,  which  was  an  action  to  recover  for  loss  of  bag- 
gage, the  plaintiff,  upon  her  arrival  at  her  destination,  gave  .jer  checks,  three 
iB  number,  to  the  b^gage-master,  for  the  purpose  of  obtaining  one  of  her 
piwlcageB.  and  Informed  him  that  she  desired  to  leave  the  other  two  there  for 
a  week  or  two.  This,  the  baggage-master  told  her,  she  could  do  by  giving 
him  the  checks,  and  he  assured  her  the  trunks  would  he  just  as  safe  witliont 
the  checks  as  with  them.  The  checks  and  two  trunks  were  thereu^toti  left  witli 
him,  and,  when  plaintiff  called  for  one  of  the  trunks  afterwards,  it  could  not 
be  found,  It  having  been  delivered  by  tlie  bnggage-master  to  a  stranger.  The 
bajjgage-maater  was  prohibited  by  the  defendant  from  thus  keeping  baggage, 
and  he  testided  that  he  so  informed  plaintiff,  but  this  she  denial.  It  was 
held  to  be  a  question  for  the  jury  whether  there  was  a  delivery  of  the  trunk 
by  defendant  to  plaintiff,  and  a  termlnHtion  of  its  responsibility.  In  the  pres- 
ent casp,  according  to  the  evidence  of  the  plaintiff,  the  agent  of  the  defend- 
ant, Iwfore  the  charges  were  paid  and  the  property  receipted,  agreed  tliat 
plaintiff  might  take  away  a  portion  and  leave  the  bal;ince,  with  tlie  assurance 
that  it  would  be  all  right.  If  this  was  so,  it  should  not  be  said,  as  matter  of 
law,  that  there  was  a  deli  very  to  and  acceptance  by  the  plaintiff  of  the  whole. 
There  was  no  termination  of  the  transaction  with  the  carrier.  The  custody 
of  wliat  was  left  remained  as  it  had  been  before.  It  was  in  the  office  of  the 
company,  and  under  the  control  of  Its  agent.  But  it  Is  said  that  the  agent 
of  the  company  bad  no  power  to  bind  the  company  to  the  agreement  or  con- 
sent that  the  property  be  left.  This  seems  to  have  been  the  main  ground  for 
the  nonsuit.  The  agent  testifies  that  he  bad  no  such  authority,  but  he  does 
not  say  that  he  bo  informed  the  plaintiff.  If,  as  testified  to  by  the  plaintiff, 
and  as  might  have  been  fonnd  by  the  Jury,  the  arrangement  for  leaving  the 
trunk  was  made  before  the  payment  of  the  charges  and  the  signing  of  the  re- 
ceipt, and  with  a  view  to  give  the  plaintiff  a  reasonable  opportunity  to  send 
for  his  goods,  it  would  be  a  matter  within  the  apparent  scope  of  the  author- 
ity of  the  agent,  managing  there  the  business  of  the  company,  and  would 
bind  the  company  in  the  absence  of  any  notice  to  the  plaintiff  of  any  restric- 
tion on  the  agent's  authority.  Curtig  v.  Railroad  Co.,  49  Barb.  1^;  Isaac- 
ton  V.  Railroad  Co.,  94  K.  Y.  278;  Story,  Ag.  g  126.  At  least  it  should  not 
be  said  as  matter  of  law  that  the  company  would  not  be  liable.  It  follows 
that  the  nonsuit  was  improperly  granted,  and  that  the  request  of  the  plaintiff 
to  go  to  the  jury  on  the  question  of  the  negligence  of  the  defendant  as  ware- 
houseman should  have  been  granted.  Judgment  reversed  upon  the  exoep- 
lions,  and  new  trial  ordered,  costs  to  abide  the  event. 


FBsnix  TSat.  Bank  v.  A.  B.  Glbtvielani)  Co.,  Limited,  et  al, 
ISuprane  Court,  Omeral  Term,  Fourth  Department.  November,  1800.) 
1«  OoBPOBATiOHB— Aonoir  ar  GsBDiTOBft— Aubnatioit  ow  Cobporatk  Phopbrtt. 

A  complaint  alleged  that  defendant  was  a  domestic  corporation;  that  plaintiff 
was  a  Jaagment  creditor  of  the  corporation;  that  the  company  delivered  a  large 
quantity  of  Ita  bonds  to  some  of  the  stockholders,  defendants,  for  purposes  foreign 
to  its  lawful  biislneM,aa  waswell  known  to  (heutter;  that, to  ■ecnre  these  bonds, 
m  mortgage  was  exeouted  to  tbem  of  all  the  real  and  personal  prcnterty  of  the 
eompan;;  that  STich  mortgage  was  made  In  oontemphmon  <tf  InsolveQcy;  that, 
•  few  QMS  after,  the  mortgagees,  to  prevent  creditors  of  the  company  from  ob- 
talntng  umIt  lawful  demands,  took  possession  of  the  goods  of  the  company,  m& 
sold,  or  were  about  to  sell,  them,  and  a^ply  the  proceeds  to  their  own  use,  and 
the  use  of  the  hOIdan  ot  said  bonds;  Hakt,  shortly  aftezwards,  the  mortgage  was 
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foreoIOBedj  and  a  judgment  recovered  detenlt,  dlreoUng  a  aale  of  the  real  «atate; 
that  oartain  dlrMton  and  BtookheId«rs  of  the  oompany  proonred  the  inoorporatioo 
of  anewmrparation;  andthatall  tlieaa  prooeedinga  were  a  part  of  a  ftMdaleut 
plan  to  traouer  the  property  of  defeadaitt  oompany  to  the  new  oorporation  for  a 
nomiaal  price,  and  to  defeat  the  right*  of  creditors  of  defeodant  oompany.  The 
leliat  demanded  waa  that  the  mortgage  be  aet  aside,  a  sale  of  the  real  eatste  re- 
strained, and  the  personal  property  restored  to  defendant  company.  Held,  that  the 
complaint  stated  a  good  canae  of  action  under  Code  dril  Proo.  N.  Y.  U  1781, 17&3, 
providing  that  a  judgment  creditor  can  maintain  au  aotlou  to  compel  the  otdoers  of 
a  corporation  to  account  for  their  ofdclal  conduct  In  the  dlspoBiLloo  of  the  com- 

^y's  funds,  and  to  pay  over  mon^  or  proper^  acquired  to  themaelTes,  or  traos- 
•d  to  others,  hy  a  violation  ot  their  duties,  as  weu  as  to  aet  aalds  any  aUenation, 
or  threatened  Venation,  of  the  oompany's  property,  contrary  to  the  law*  or  for  a 
pui^wse  foreign  to  its  lawful  business. 

%,  Same— Nbcessabt  Fabtisa, 

There  was  no  defect  of  parties  defendant  In  the  mnlsalon  of  the  names  of  the 
creditors  to  whom  the  bonds  were  deUrered.  and  to  whose  use  tlis  proosads  of  the 
property  had  been  applied. 

Action  by  the  Fhenix  National  Bank  against  A.  B.  Cleveland  Company, 
LImltedt  Conrad  N.  Jordan.  Feter  W.  Gallaudet  and  George  U.  Hard,  Im- 
pleaded with  others.  Defendants  demurred  to  the  complaint  on  the  grounds 
(1)  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  actTon;  (2) 
that  there  was  a  defect  of  parties  defendant.  It  Is  In  substance  alleged  in 
the  complaint  that  the  A.  B.  Cleveland  Company.  Limited,  whs  a  dumestic 
corporation;  that  the  defendant  Hard  was  president,  and  the  defendant 
Stearns  treasurer,  of  such  corporation;  that  defendants  Hard.  Steams,  Jor- 
dan, Thurber.  and  Gallaudet  were  stockholders;  that  the  plaintiff  was  a  judg- 
ment creditor  of  the  defendant  corporation;  that  the  debt  tipon  which  such 
judgment  was  rendered  arose  before  the  issuing  of  the  bonds,  or  the  giving 
of  the  trust-deed  hereto  mentioned;  that  said  corporation,  contrary  to  stat- 
ute, made  and  delivered  425  bonds,  of  $1,000  each,  to  the  defendants  Jordan, 
Thurber.  and  Gallaudet.  for  purposes  foreign  to  tlie  lawful  business  and  ob- 
jects of  the  defendant  corporation,  as  ^ras  wSl  known  to  said  defendants ;  that 
by  the  d^endants  Hard  and  Steams,  its  president  and  treasurer,  contrary  to 
the  statute,  and  for  purposes  foreign  to  Its  lawful  business  or  objects,  as 
was  well  known  to  the  defendants  Jordan,  Thurber.  and  Gallaadet,  It  also 
made  and  exasuted  to  Jordan,  Thurber,  and  Gallaudet  a  mortgage  or  trust- 
deed  of  all  its  property  of  every  kind  whatsoever,  and  wherever  situated, 
to  indemnify  the  defendants  Jordan.  Thurber,  and  Gallaudet  for  future 
loans  and  advances,  and  to  secure  the  payment  of  such  bonds;  that  said  in- 
strument also  provided  that,  until  default  in  the  payment  of  the  Interest  on 
said  bonds,  the  defendant  corporation  should  hold  its  property  as  agent  for 
the  defeodants  Jordan,  Thurber,  and  Gallaudet,  and  carry  on  its  business  as 
such  agent;  that  a  large  number  of  the  Iwnds  were  owned  by  the  defendants 
Hard,  Stearns,  Jordan,  Thurber,  and  Gallaudet.  and  others  were  owned  b> 
certain  creditors  of  the  defendant  corporation,  but  none  were  owned  by  the 
plaintiff;  that,  before  said  mortgage  was  made,  the  said  corporation  had 
failed  to  puy  its  lawful  notes  and  drafts  on  which  it  was  liable,  and  actfom 
had  been  commenced  against  the  defendant  corporation  thereon;  that  such 
corporation  was  largely  in  debt  v^'hen  the  mortgage  or  trust-deed  was  given; 
that  all  the  defendants,  except  the  defendants  Emerson  and  the  Farmers' 
Bank  of  Rome,  well  knew  that  the  defendant  corporation  was,  or  was  about 
to  become,  insolvent;  that  such  mortgage  or  trnst^eed  was  made  in  contem- 
plation cf  Insolvency,  and  to  the  benefit  of  the  stockholders,  and  to  the  detri- 
ment of  its  creditors;  that  a  few  days  after  said  mortgage  or  trust-deed  was 
given,  the  defendants  Jordan,  Thurber,  and  Gallaudet,  claiming  to  act  under 
the  alleged  power  conferred  by  said  mortgages  and  solely  for  the  purpose  of 
preventing  creditors  of  the  defendant  corporation  from  obtaining  their  law- 
ful demands,  seized  and  took  possession  of  the  goods  and  chattels  at  the  de- 
fendant corporation,  and  sold,  or  were  at>oat  to  sell,  them,  and  apply  the  pro- 
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mods  tothdr  own  use,  and  to  the  a§e  of  oerteia  creditors  and  holders  of  said 
bonds;  tbst,  shortly  afterwards,  the  defendants  Jordan.  Thnrber,  and  Gallau- 
det  oommenced  an  action  against  the  deCendant  corporation,  and  foreclosed 
said  mortgage  or  trust-deed;  that  no  defense  was  Interposed;  that  a  judg- 
ment was  recovered  directing  the  sale  of  the  real  estate  of  the  d^endant  corpo- 
ration, and  the  defendant  Emerson  was  appointed  to  make  suoh  sale;  thvb 
notice  thereof  bad  been  given;  that  the  defendants  Jordan,  Thurber,  and 
Gallaodet,  and  certain  directors  and  stockholders  of  the  defendant  coriiora^ 
tion^proeured  to  be  Incorporated,  under  tbe  laws  of  the  state  of  Kew  Jersey, 
the  Qereland  Seed  Company;  that  defendants,  except  Emerson  and  the  Farm- 
ers' Bank  of  Rome,  well  knew  that  the  defendant  corporation  would  be  un- 
able to  pay  the  interest  on  said  bonds;  that  the  making  of  the  bonds,  the  exe- 
cution of  tbe  mortgage  or  trust^ieed,  tbe  commencement  of  the  action  of 
foredosare,  the  obtaining  of  a  judgment  tberein,  the  proposed  sale,  and  the 
incorporation  of  tbe  Cleveland  Seed  Company  were  a  part  and  parcel  of  a  plan 
or  scheme  collusiveiy  and  fraudulently  entered  into  by  and  between  the  defend- 
ant corporation  and  tbe  defendants  Jordan,  Thurt>er,  Gollaudet,  Hard,  and 
Steamn,  and  certain  other  directors,  stockholders,  and  creditors  of  tbe  de- 
fendant corporation,  whereby  all  tbe  {HWperty  of  the  defendant  corponitlon 
should  be  purchased  at  a  nominal  price,  and  transferred  to  the  Cleveland  Seed 
Company,  ai^  whereby  the  lawful  claims  of  the  plaintiff  and  other  creditors 
of  the  d^endant  corporation  should  be  extinguished,  to  the  benefit  of  the 
directors,  stockholders,  and  certain  creditors  of  said  corporation;  that  said 
mortgage  or  trust-deed  was  made  with  an  intent  to  hinder,  delay,  and  iefraud 
the  plaintifF  of  its  lawful  debts  against  such  corporation.  The  relief  dfr 
mauded  by  tbe  plaintiff  was  (1)  that  said  deed  of  trust  or  mortgage  be  set 
aside;  (2)  that  the  judgment  of  foreclosure  and  sale  be  vacated;  (3)  that  the 
defendants  Jordan,  Thurber,  Gallaudet,  and  the  defendant  Emerson  be  re- 
strained from  selling  the  real  estate  the  defendant  corporation;  (4)  that 
the  defendants  Jordan.  Thnrber.  and  Gallaudet  be  directed  to  transfer  to  the 
defendant  corporation  all  the  personal  property  seized  by  them,  and  in  their 
possession,  and  that  they  account  for  the  proceeds  of  that  which  had  been 
sold.   The  demurrer  was  overruled  and  defendants  appeal. 

Argued  before  Baxdui,  P.  J.,  and  Martin  and  Mbrwin,  JJ. 

Jamm  Dunn*,  tor  app^oots.  J.  C,  IfeCetrUn,  tor  respondent. 

Mabtin,  J.  It  is  qnite  obvious  that  this  action  was  brought  under  sec- 
tions 1781  and  1782  of  tbe  Code  of  Civil  Procedure,  which,  so  far  as  material 
to  the  qnestions  involved,  are  as  follows:  "Sec.  1781.  An  action  may  be 
maintained  against  one  or  more  IrusteeB,  directors,  managers,  or  other  offi- 
cers of  a  corporation,  to 'procure  a  judgment  for  tbe  following  purposes,  or 
so  much  thereof  as  the  case  requires:  (1)  Compelling  (he  defendants  to  ac< 
count  for  th^  official  conduct  in  the  management  and  disposition  of  the 
funds  and  property  committed  to  their  charge ;  (2)  compelling  them  to  pay  to 
the  corporation  which  they  represent,  or  to  its  creditors,  any  money,  and  the 
value  of  any  property,  which  they  have  acquired  to  tiiemselvee,  or  transferred 
to  others,  or  lost  or  wasted  by  a  violation  of  their  duties.  *  *  *  (5)  Set- 
ting aside  an  alienation  of  property  made  by  one  or  more  trustees,  directors, 
managrav,  or  other  officers  of  a  ctnrporation,  contrary  to  a  provision  of  law, 
and  for  a  purpose  foreign  to  the  lawful  business  and  objects  of  the  corpora- 
tion, where  the  alienee  knew  the  purpose  ct  tbe  allenatira;  (6)  the  restrain- 
ing and  preventing  such  alieni^n  where  it  is  threatened,  or  where  there  is 
good  reason  to  apprehend  that  It  will  be  made.  Sec  1782.  An  action  may  be 
brought,  as  prescribed  in  tbe  last  section,  by  the  attorney  general  in  behalf  of 
tbe  people  of  the  state,  or,  except  wh^re  the  action  is  brought  for  the  purpose 
specified  in  subdivisions  three  and  four,  by  a  creditor  of  the  corporation." 
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All  the  auctions  of  the  complaint  are  admitted  by  tbe  detendants^ 
demurrer,  as  well  as  what  can  hy  reasonable  and  fair  intendment  be  Im- 
plied therefrom,  as  a  complaint  will  be  deemed  to  allef^e  what  can  bj  reas- 
onable and  fair  intendment  t>e  implied  from  the  allegations  therein.  Maris 
T.  Garriiion,  8S  -S.  Y.  14:  Lortllard  v.  Clyde.  86  N.  7.  384;  MaiikenY. 
W.  U.  Tel.  Co.,  110  K.  T.  403,  18  N.  E.  Rep.  251.  The  defendants'  dc 
marrer  not  only  admits  that  Uie  mortgage  or  trust-deed  was  given,  con- 
trary to  statute,  and  for  purposes  foreign  to  the  lawful  busiaess  and  ob- 
jects of  the  defendant  corporation,  and  that  thie  was  known  to  the  defend- 
ants who  took  such  mortgage  or  trust-deed,  but  it  also  admits  that  the 
making  of  the  twnda,  the  execution  of  the  mortgage,  the  commencement  of 
the  action  of  foreclosure,  the  obtaining  of  a  judgment  therein,  the  propose'l 
sale  of  the  property  of  the  defendant  corporation,  and  the  incorporation  of  the 
Cleveland  Seed  Company  were  a  part  of  a  collusive  and  fraudulent  plan  or 
scheme  entered  Into  by  the  officers  of  the  defendant  corporation,  with  the 
other  defendants,  to  transfer  the  property  of  the  defendant  corporation  to  the 
Cleveland  Seed  Company  for  a  merely  nominal  price,  and  todefeat  the  rights  of 
the  creditoi-sof  the  defendant  corporation.  These  idlegations  were,  we  think, 
sufficient  to  show  that  the  officers  of  the  defendant  corporation  bad  acquired 
to  themselves,  or  transferred  to  others,  property  of  the  corporation,  in  viola- 
tion of  their  duties,  the  value  of  which  they  should  be  compelled  to  pay  to 
said  corporation.  But  the  appellants  contend  that  the  complaint  cannot  be 
sustained,  because  no  alienation  of  the  property  of  the  defendant  corporation 
is  alleged.  Their  claim  is  that  the  giving  of  a  mortgage  does  not  constitute 
an  alienation  of  property,  within  the  meaning  of  the  statute  under  which 
this  action  was  brought.  We  do  not  deem  it  necessary  to  a  proper  deteitni- 
nation  of  this  case  that  we  now  decide  whether  tlie  giving  of  a  mortgage  on 
real  property  amounts  to  an  alienation  of  the  property  mortgaged  within  ttie 
provisions  of  the  Code.  A  judgment  creditor  may  midntain  an  action  to  com- 
pel the  officers  of  a  corporation  to  account  for  their  official  conduct  in  the  dis- 
position of  the  funds  and  property  committed  to  their  charge,  and  to  pay  the 
corporation  or  Its  creditors  any  money  or  property  which  they  hare  acqnircd 
to  themselves,  or  transferred  to  others,  by  a  violation  of  their  duty,  as  well 
as  to  set  aside  and  prevent  any  alienation,  or  threatened  or  apprehended  alien- 
ation, of  the  property  of  the  corporation  contrary  to  law,  or  for  a  purpose 
foreign  to  its  lawful  business.  The  complaint  in  this  action  not  only  shows 
that  the  defendants  who  were  officers  of  tlie  corporation  had  violated  their 
duties  by  the  wrongful  transfer  of  property  which  belonged  to  the  defendant 
corporation,  but  also  that  there  had  been  an  alienation  of  such  property  by 
the  officers,  contrary  to  law,  and  for  a  purpose  foreign  to  the  buainesa  and 
objects  of  the  corporation.  It  fs  alleged  that  a  mortgage  on  all  the  personal 
property  of  the  corporation  was  given  by  Its  officers,  and  that,  after  deCautt, 
other  of  the  defendants  seized  and  took  possession  of  it,  and  bad  sold,  or  were 
abont  to  sell,  the  same.  The  title  of  a  mortgagee  of  chattels  upon  default  be- 
comes absolute  in  law,  and  his  right  of  possession  perfect.  The  only  right  a 
mortgagor  has  is  the  right  of  redemption,  which  may  be  barred  by  a  sale  of 
the  property;  and  the  defoult  is  as  perfect  when  there  is  a  default  in  the  pay- 
ment of  an  installment  as  In  the  payment  of  the  whole  debt.  Judson  v. 
Saston,  58  N.  Y.  664;  BaUtead  T.  Sioartz,  1  Thomp.  &  C.  559.  In  the  case 
at  bar,  the  defendants  had  taken  actual  possession  of  the  personal  property  of 
the  corporation,  thus  having  not  only  acquired  the  l^al  title,  bat  the  posses- 
sion, and  had  sold,  or  were  about  to  aell,  the  same,  and  apply  the  proceeds 
thereof  to  tbefr  own  use.  We  think  this  amounted  to  an  alienaU<Hi.  If. 
however,  the  auctions  of  the  complaint  were  Inanfflclent  to  show  that  an 
wtual  alienation  had  been  completed,  they  were  clearly  Bufflclent  to  show  timt 
an  alienation  was  threatened,  or  was  with  good  reason  to  be  apprehended. 
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That  tbe  allegations  of  the  complaint  were  sufficient  to  establish  an  alienation 
of  the  personal  property  of  the  defendant  corporation,  or  at  least  a  threatened 
or  apprehended  one,  we  cannot  donbt.  The  appellants^  contention  that  this 
ground  of  demurrer  should  be  upheld  because  the  facts  stattd  would  not  jus- 
tify the  relief  demanded  cannot  be  sustained.  We  think  the  facts  allefirpd 
fully  justified  the  demand  for  a  portion,  if  not  for  all,  the  relief  sought. 
Moreover,  if  the  proper  form  of  relief  was  not  demanded,  the  complaint  was 
not  demurrable  for  that  reason.  Hemfngteop  v.  Pouchert  98  IT.  Y.  281;  Ball 
V.  ffallt  38  How.  Pr.  97.  We  are  of  the  opinion  that  the  complaint  stated 
facta  snffident  to  constitute  a  cause  of  action,  and  that  the  court  properly 
overruled  that  ground  of  defendants*  demurrer. 

This  brings  us  to  the  question  whether  there  was  a  defect  of  parties  de- 
fendant. The  appellants  allege  "that  there  is  a  defect  of  parties  defendant 
In  the  omission  of  the  names  of  the  creditors  of  the  A.  B.  Cleveland  Cora* 
pany,  Limited,  to  whom  tbe  bonds  issued  by  said  company  were  delivered,  as 
nllej^ed  in  the  twelfth  paragraph  of  tbe  complaint,  and  to  whose  use  the  pro- 
ceeds of  the  property  sold  by  the  trustees  have  been  applied,  as  alleged  in  the 
sixteenth  paragraph  of  said  complaint."  In  the  twelfth  paragraph  of  the 
complaint  it  is  alleged  that  a  portion  of  the  bonds  wrongfully  issued  by  the 
defendants  was  owned  by  certain  unnamed  creditors  of  thedefendant  corpora- 
tion. If  we  assume  that  the  appellants'  demurrer  was  sufficient  to  present 
the  questions  sought  to  be  raised.  It  leads  us  to  inquire  whether  creditors 
holding  a  portion  of  the  bonds  wrongfully  issued  by  the  defendants  were  neo* 
essary  parties  to  this  action.  That  they  were  proper  paities  is  not  enough. 
Unless  they  were  necessary  parties,  demurrer  will  nut  lie.  Wing  v.  Bull,  38 
Hun,  291.  "The  Code  permits  all  thor-e  who  have  an  interest  in  the  action, 
or  any  property,  tbe  title  to  which  may  be  affected,  to  come  in,  but  it  does  not 
require  any  to  be  brought  in  except  those  without  whose  presence  no  effective 
judgment  could  be  had.  Such  are  the  only  necessary  parties  to  an  action." 
1  Hum.  Fr.  105,  and  cases  cited.  "Necessary  parties  are  those  without  whom 
no  decree  at  all  can  be  effectively  made  determining  the  principal  issues  in  the 
case."  Pom.  Rem.  §329.  There  seems  to  be  a  well-recognized  distinction 
between  the  case  of  an  action  brought  In  hostility  to  a  trust  to  set  aside  the 
deed  or  other  instrument  by  whkhlt  was  created  and  thatof  an  action  brought 
in  f  urtberance  of  a  trust  to  enforce  its  provisions.  In  tbe  former  case,  the 
suit  may  be  maintained  without  tbe  presence  of  the  beneflciaries,  since  the 
truatees  represent  them  all,  and  defend  for  them.  In  the  latxer,  all  the  bene- 
flciaries must  be  Joined,  if  not  as  plaintiffs,  then  as  defendants.  As  lllustrat* 
log  this  doctrine  see  Rogers  v.  2toger$,  3  Paigt,  879;  BtmeU  t.  Lather.  4 
Barb.  282,  237;  LoomU  v.  Cline,  Id.  456;  Wheder  v.  Wheedon,  9  How.  Fr. 
293 :  Bartlett  t.  Drew,  £7  N.  T.  581 ;  Wheeler  v.  Millar.  90  N.  Y.  361 ;  Hatoh 
v.  Dana,  101 17.  S.  205.  As  this  action  was  brought  In  hosUlity  to  the  trust 
created  Tof  the  mortgage  or  trust-deed,  set  out  in  the  complaint,  to  have  the 
same  set  aside  hb  void,  it  is  quite  manifest,  we  think,  that  the  creditors  hold- 
ing bonds  secured  thereby  were  not  necessary  parties,  and  that  the  special 
term  committed  no  error  in  refusing  to  sustain  the  appellants*  demurrer  upon 
that  ground.  If  correct  in  these  conclusions,  it  follows  th^  the  interlocutory 
judgment  appealed  from  should  be  affirmed.  Interlocutory  judgment  af- 
rirmed  with  costs,  but  with  leave  to  tbe  appellants,  on  payment  of  the  costs  of 
the  demurrer,  and  the  costs  of  this  appeal,  to  withdraw  their  demurrer,  and 
answer  within  20  days  after  a  copy  of  tiie  Judgment  of  tbis  conrt,  aiBrming 
the  Judgment  of  the  special  term,  shall  be  served. upon  them.  All  concur. 
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Nichols  e.  Uobsow  ol. 


(Acprenw  Court,  Offwral  Term,  fourth  DeportriMnt.  Noreinber,  ISM.) 

nuDDUUHT  CovmAmM— OommHTUL  RUiincon. 

On  •  creditors'  bUl  to  aet  aside  a  deed  from  IL  and  Us  wife  to  J~  tlwlr  son,  and 
a  mortgage  glTeu  back  br  J.  to  hta  mother,  the  eridenoe  showed  Wat  shortly  be- 
fore platntiff  sued  to  enioroe  her  ciMm  against  M.^  which  he  had  repeatedly  de- 
elared  he  would  not  pay,  the  conveyanoe  in  question  was  executed  for  a  stated 
oonslderation  of  $10,000 ;  that  this  sum  was  handed  to  IL  by  J.,  in  money  which  be 
bad  borrowed  of  his  father-in-law,  for  the  purpose;  that  U.  deUrered  the  money 
to  his  wife  in  payment  of  an  alleged  loan ;  that  she  handed  it  to  J,,  who  retumed 
it  to  his  father-in-law;  that  several  days  afterwards  J.  gave  his  mother  the  mort- 
gage for  •10,000,  whioh  was  not  recorded  for  two  years;  and  that  It  was  also 
agreed  that  M.  and  his  wife  should  oontlnne  to  reside  npon  the  premlaea.  Held, 
that  a  finding  that  the  deed  and  mortgage  were  fravduMit  ana  Told,  as  astinss 
plaintiff,  would  not  be  disturbed. 

Appeal  from  special  term,  Schuyler  coanty. 

Action  by  Caroline  B.  Nichols,  as  administratrix,  etc.,  of  Lettltla  Morrow, 
deceased,  against  Josiah  B.  Morrow,  Mary  W.  Morrow,  John  C.  Morrow, 
and  Jennie  F.  Morrow.  There  was  judgment  for  plalnUfT,  and  detendanti 
appeal. 

Argued  before  Habdin,  P.  J.,  and  Mabtih  and  Mkrwiv,  JJ. 
M.  A.  Ltary,  for  appellants.  O.  P,  Surd,  for  respondent 

Mabtin,  J.  This  was  an  action  in  the  nature  of  a  creditors*  bin  to  set 
aside  a  deed  from  the  defendants  Josiah  B.  Morrow  and  Mary  W.  Mchtow  to 
the  defendant  John  C.  Morrow,  and  also  to  set  aside  a  mortgage  on  the  prop- 
erty thus  conveyed,  given  by  John  0.  Morrow  to  Mary  W.  Morrow.  The 

?:round  upon  which  this  deed  and  mortgage  were  sought  to  be  set  aside  was 
bat  they  were  made  and  received  with  the  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Josiah  B.  Morrow,  and  especially  with  the  Intent  of  hinder- 
ing, delaying,  and  defrauding  the  plaintiff  as  a  creditor  of  said  Josiah  B. 
Morrow,  by  preventing  the  collection  of  any  judgment  which  she  might  ob- 
tain on  a  claim  which  she  then  held  against  him.  The  plaintiff  was  tbediily- 
appointed  administratrix  of  the  estate  of  Lettitia  Morrow,  deceitsed,  tatAt  as 
such,  recovered  a  Jndgment  against  the  defendant  Josiah  B.  Morrow,  on 
February  23.  1887,  for  $2,149.65.  The  claim  which  was  the  basis  of  this 
Jndgment  arose  In  1882  and  1888.  An  execution  upon  that  Judgment  was 
duly  issued  to  the  sheriff  of  the  county  where  the  defendant  Josiah  B.  Mor- 
row then  resided,  and  still  resides,  and  was  duly  returned  wholly  ausaUsfled 
before  this  action  was  commenced.  John  G.  Morrow  Is  the  son  and  Mary  W. 
Morrow  is  the  wife  of  Josiah  B.  Morrow.  When  the  plaintiff's  claim  aroae,  tlie 
defendant  Josiah  B.  Morrow  waa  the  owner  of  the  farm  described  in  the 
complaint.  It  was  unincumbered,  and  worth  at  least  $10,000.  At  that 
time  he  was  also  the  owner  of  considerable  personal  property.  So  flir  as  the 
proof  shows,  he  was  not  indebted  in  any  considerable  sum  to  any  person  ex* 
cept  the  plaintiff.  The  plaintiff  was  persistently  pressing  him  for  the  pay^ 
ment  of  her  claim,  which  he  repeatedly  declared,  in  the  most  positive  terms, 
he  would  not  pay.  While  the  plaintiff  was  thus  urging  the  payment  of  her 
claim,  and  threatening  to  sue  him  if  he  did  not  pay  it,  but  before  she  com- 
menced an  action  against  Josiah  B.  Morrow  to  enforce  It,  he  and  his  wife 
made  and  executed  the  deed  set  aside  by  the  judgment  herein.  The  consid- 
eration mentioned  therein  was  the  sum  of  f 10,000.  The  proof  disclosed  that 
this  sum  was  handed  to  Josiah  B.  Morrow  by  John  G.  Morrow  In  money 
which  he  had  borrowed  of  liis  father-in-law  for  that  purpose.  Upon  the  re- 
ceipt of  this  money,  the  defendant  Josiah  B.  Morrow  at  once  delivered  it  to 
Mary  W.  Morrow,  professedly  in  payment  of  a  debt  which  he  claimed  to  owe 
her  foi  $3,000,  which  he  had  of  her  in  1850  and  1853,  and  interest  tlienon. 
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Upon  TCOrfTing  the  mon^,  Mkct  W.  Hwrow  handed  It  to  bar  am  Jtibn  G. 
Morrow,  who  ratDmed  it  to  his  ntber-ln-Iaw.  Soveral  days  after  this  trans- 
action, John  C.  Uorrow  gSTO  his  mother  a  mortgage  on  the  premises  for 
01O.OOD,  with  interest)  payable  semi-annnatly.  which  is  the  nKMigage  In  ques- 
tion. This  mortgage  was  not  recorded  antU  nearly  two  years  after  It  waa 
given.  It  waa  also  ^reed  between  the  parties  to  this  transaction  thact  Joeiah 
B.  Morrow  and  his  wife  sboold  ecmtlnue  to  live  npon  said  premises  with  John 
G.  Morrow,  as  th^  had  previonsly  done.  The  facts,  as  found  by  the  learned 
trial  judge,  are  amply  sofllclent  to  uphold  the  judgment  awarded.  The  ques- 
tion presented  on  this  appeal  is  whether  the  evidence  waa  snfBcient  to  Justify 
the  court  in  finding  thHt  the  deed  and  mortgage  in  question  were  made  with 
an  intent  to  hinder,  delay,  and  defeat  the  plaintiff's  claim,  In  which  hH  the 
parties  participated. 

That  there  was  a  positive  and  decided  purpose  on  the  part  of  Joalnh  B.  Mor- 
row to  prevent  the  enforcement  of  the  plaintiff's  demand  against  him  Is  fully 
established  by  the  evidence.  The  witness  Williams  testified  that  he  h&d  a  talk 
about  this  demand  with  Josiab<B.  Morrow,  in  the  presence  of  Mary  W,  Mor- 
row; that  be  told  them  tttey  were  going  to  be  sued,  unless  they  settled  it; 
that  Joslub  then  said  "  he  would  never  pay  it  as  long  as  he  lived. "  The  plain- 
tiff testified  that  in  a  oonversatlon  with  her,  which  was  had  long  before  the 
summer  of  1885,  and  In  the  presence  of  John  C.  Morrow,  Josiab  B,  Morrow 
said,  referring  to  the  plaintiff's  cIhUd,  **I  will  never  pay  ft,  so  help  me  God," 
and  that he  said  he  never  would  pay  it  as  long  as  he  had  a  drop  ot  blood  left 
in  bis  little  finger."  In  addition  to  the  positive  evidence  of  these  witnesses, 
the  fact  was  shown  that  all  these  parties  were  members  of  tlie  same  fHmily, 
living  under  the  same  roof,  and  eating  at  the  same  table,  wlien  tlie  plaintiff's 
claim  was  the  subject  of  dtspute  between  the  plaintiff  and  Joaiah  B.  Morrow. 
This  evidence  not  only  showed  a  resolute  and  positive  purpose  on  the  part  of 
Josiah  B.  Morrow  not  to  pay  the  plaintiff's  deman'l  in  any  event,  but  It  also 
eatublished,  quite  satisfactorily,  that  that  purpose  on  his  part  was,  and  must 
have  been,  well  known  to  both  his  wife  and  son.  Hence,  we  And  no  error  in 
the  finding  of  the  trial  court  that,  at  the  time  when  the  conveyances  in  ques- 
tion were  made,  and  prior  thereto,  both  John  C.  Morrow  nnd  Mary  W.  Mor^ 
row  well  knew  that  plaintiff's  demand  was  claimed  to  be  a  Just  and  valid  in- 
debtedness against  Josiah  B.  ilorrow,  and  was  likely  to  be  prosecuted,  and 
Judgment  recovered  against  him  thereon.  The  evidence  of  this  positive  pur- 
pose and  intent  on  the  part  of  Josiah  B.  Morrow  of  the  feeling  he  evinced  in 
regard  to  the  plaintiff's  claim,  of  the  knowledge  on  the  part  of  the  other  par- 
ties to  the  transaction  of  such  Intent  and  purpose,  with  the  further  evidence 
that  these  transfers  were  made  shortly  before  an  action  was  commenced  for 
the  enforcement  of  such  claim,  and  that  to  form  a  consideration  for  such 
transfers,  and  to  give  them  the  semblance  of  validity,  a  debt  from  the  grantor 
to  bis  wife  was  revived,  which  had  reposed  quietly  and  peaceably  for  more 
than  thirty  years,  without  the  slightest  disturbance  by  renewal,  promise,  or 
even  mention,  and  was  conveniently  made  the  basis  of  such  transfers,  to- 
gether with  the  evidence  that  the  mortgage  was  not  recorded  until  nearly  two 
years  after  It  waa  given,  of  the  manner  In  which  the  property  was  subsequently 
managed  by  the  patties,  and  of  the  sale  by  Josiah  B.  Morrow  of  all  his  prop- 
erty, both  real  and  personal,  on  the  same  day,  and  many  other  circumstances 
which  need  not  be  mentioned,  all  tended  to  show  that  the  purpose  of  this 
transaction  ww  to  place  the  property  of  Josiah  B,  Morrow  beyond  the  reach 
of  the  plaintiff,  or  any  judgment  which  she  might  obtain,  and  that  such  pur- 
IH»e  and  Intent  were  participated  in  by  all  the  parties  to  this  transaction.  The 
fact  that  the  son  bauded  the  sum  of  910,000  to  his  father,  who  gave  it  to  bin 
wife,  who,  in  turn,  delivered  it  to  the  son  again,  in  no  way  strengthens  the 
defendant's  case.  Indeed,  the  manner  in  which  this  mon^  was  pasMd  around 
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between  the  partiea  tendB  to  show  that  the  ol^ect  wu  to  eorar  up  ttie  ftaoda- 
lent  purpose  of  the  parties,  xather  than  to  show  that  the  traasactloii  was  in 
good  faith.  We  think  the  evidence  was  suiHcient,  and  justifled  tbeleuned 
tiiai  court  In  finding  that  the  pretended  sale  and  conveyanoe  by  Josiah  H. 
Morrow  to  his  bod,  the  payment  of  the  010,000,  tbe  pretended  loan  hy  the 
mother  to  her  s<m.  and  the  mortgage  executed  to  her  therefor,  were  all  made 
andgivenpursaant  toaplanand  scheme  previously  entered  intobetween  such 
parties,  and  devised  and  executed  with  tbe  purpose  and  intenli  on  tbe  part  of 
each  oi  them,  of  hindering,  delaying*  and  doCeatingtbe  collection  of  the  |dain- 
tlfl's  demand,  and  any  judgment  whloh  might  be  recovered  thereon.  If  there 
was  a  valuable  consideration  for  the  deed  and  mortgage  In  questiout  it  does 
not  save  the  transaction  from  tbe  condemnation  of  the  statute.  As  tiiere  was 
an  actual  intent  to  defraud  the  plaintlfF*  which  was  participated  in  by  all  tbe 
parties,  the  transfers  were  vtrid  as  to  the  plaintiff's  judgment.  BilUofft  v. 
Ruaaelh  101  N.  Y.  226.  4  N.  E.  Bep.  531;  Nugent  v.  Jaeoba,  103  K.  T.  125,  8 
K.  E.  Rep.  367.  While  fraud  is  not  to  be  presumed,  yet,  like  many  other  issues, 
it  may  be  proved  by  circumstances  from  whidi.lt  may  be  naturally  and  Ic^[ic- 
ally  deduced.  It  is  rarely  possible  to  pn»re  fraud  by  direct  evidence  alone  in 
transactions  of  the  nature  of  th^  under  oonsideration,  tlierefore  reant  must 
be  had  to  drcumstancea.  When  the  circumstances  proved,  t(%^lier  with  the 
other  evidenoe  in  a  case,  show  that  the  natural  and  probable  intent  of  a  trau- 
fer  was  to  defraud  oreditora,  a  court  or  Jury  is  justified  In  finding  aaoh  an  in- 
tent.  We  think  the  evidmoe  was  sofllcient  to  sustain  the  findings  of  tbe  trial 
ju4ge,  and  that  Uie  Judgment  ahould  bo  affirmed,  with  eoati.  Judgment  af- 
firmed, with  oQsta.  All  oononr. 
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Lawkbkos  «.  Everett. 


{Cemmim  Pleat  nfVmo  For*  CUu  and  Countu,  OmmA  T&rm.  Deoamber  IB,  1800.) 

Bali— AonoH  fob  Failvbb  to  I>bijtui— Tbkdsb  op  Psicb. 

An  aotiOD  hj  the  punduuar  for  breaoh  of  b  oonlract  for  sole  of  soodi,  in  refusing 
to  delirer  the  gooda,  cannot  he  maintained  without  a  t«iider  of  Um  price.  Mere 
I— Mpmi  to  pay  la  not  anfflolent. 

Appeal  from  foarth  diBtrict  court 

Action  by  Snmael  LAwreoce  against  Eugene  Everett.  From  a  judgment 

for  plaintiff,  defendant  appeiila. 
Ajgued  before  Boosbtater  and  BiscHorF,  JJ. 
8. 2£ullmt  tot  appellant.   J.  C.  Soambaumt  for  respondent, 

Feb  Cubiah.  This  is  an  appeal  from  a  district  court.  The  pleadings  in 
tbe  action  were  oral.  Tbe  plaintiff^s  complaint  was  for  "damages  for  breach 
of  contract  on  assigned  claim."  Tbe  answer  was  a  general  denial.  Tbe 
plaintiff's  claim  as  made  on  the  trial  was  that  he  purchased  from  defendant 
a  certain  line  of  goods  for  S66.10,  on  conditiun  that  defendant  would  sell 
him  certain  other  goods  which  he  expected  to  receive,  to-wit,  about  10  ounces 
of  aigrettes  at  $6  an  ounce;  that  defendant  never  delivered  the  aigrettes. 
The  defendant  denied  that  the  bill  of  goods  sold  was  sold  on  any  condition 
whatever.  The  evidence  on  behalf  of  the  plaintiff,  as  to  the  making  of  the 
contract,  la  as  follows:  "Question.  State  wb^  the  conversation  was,  and 
what  you  said  to  him.  Anatoer.  I  went  to  see  him  about  that  time  to  buy 
some  long  white  aigrettes.  When  Icame  in  the  place  he  said  that  I  bad  never 
iDought  any  (roods  of  him  before,  and  he  did  not  see  the  reason  why  I  should 
now.  I  said  I  would  buy  tbe  goods  if  I  could  get  the  aigrettes.  Q.  He  said  th^ 
you  had  never  bought  any  goods  from  hi  m  before,  and  there  was  no  reason  why 
you  should  buy  them  now  ?  A.  Yes,  sir ;  and  I  said  I  will  buy  those  goods  If  be 
would  sell  me  the  aigrettes.  Q.  Whatdid  he  say?  A.  That  he  would.  Q.  Did 
you  at  that  time  purchase  any  goods  from  him?  il.  Yes,  sir.  Q.  Those  goods 
were  bought  only  upon  condition  that  tbe  aigrettes  were  to  be  subsequently 
delivered?  A.  Yes,  sir.  Q,  State  whether  those  goods  where  puroliased  upon 
any  condition?  A.  Upon  tiie  condition  that  I  would  get  tlie  aigrettes. 
Q.  What  was  tbe  condition?  What  was  said  at  the  time?  A.  It  was  said 
that  if  I  bought  tlie  goods  I  would  get  the  aigrettes.  Q.  When  were  you  to 
get  them?  A.  As  soon  as  he  received  them.  Q,  How  many  aigrettes  had 
he  promised  yon?  Was  any  promise  made  as  to  the  amount?  A.  He  expected 
atMut  ten  ounces.  Q.  Did  you  go  into  the  market?  What  was  your  price 
with  Mr.  Everett  for  these  aigrettes?  A.  About  six  dollars  an  ounce."  And 
the  evMenoe  on  bis  behalf  as  to  tbe  receipt  of  the  aigrettes  by  defendant  is 
aa  follows,  one  witness  testifying:  "(iuestion.  Did  you  have  any  subsequent 
conversation  with  him  about  the  aigrettes  having  come  here?  Armoer.  Yea, 
sir;  I  did.  Mr.  Everett  came  to  our  store  one  day,  and  I  told  him,  'Whereare 
tbe  aigretteeV  He  said:  *  I  am  going  right  down  to  the  express-office.  They 
are  here,  and  I  will  send  them  up  to  you,  and  you  can  break  the  seaL'"  An- 
other witness  testified:  "Queetton.  State  what  was  said  while  Mr.  Everett 
was  present.  Antuw.  He  was  present  in  my  place  when  we  were  talk- 
ing together  because  we  paid  such  a  big  price  for  these  goods.  He  said:  *  I 
will  write  a  note  to  the  express-office,  and  send  tbe  aigrettes  down,  and  you 
will  make  up  for  what  you  paid  for  the  skins.'"  The  defendant,  being  put  on 
tbe  stand,  testified  that  there  was  no  sale  or  contract  to  sell  the  aigrettes.  His 
evidence  on  this  subject  is,  in  substance:  "Qaeation,  You  never  promised 
specifically  to  sell  aigrettes  at  $6  per  ounce?  Anstoer,  No,  sir;  they  were 
worth  $S$  per  ounce.  The  plumage  is  what  he  wanted,  and  not  the  aigrette. 
Tbejr  were  worth  $9  per  ounce,  and  the  short  plumage  for  ladies'  bats,  they 
were  w<Htii  $35  per  ounce.   He  said,  after  he  bought  the  goods:  ■!  have  paid 
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you  a  big  price.*  I  said:  '  I  do  not  know  what  jou  paid  me;  I  want  you  lo 
belp  me  out.'  He  said ;  *  I  paid  you  a  big  price,  and  I  want  yon  to  sell  me  some 
aigrette  plumage.'  I  said:  'Certainly.  I  will  sell  you  anything  I  have.  I  will 
be  pleased  to.'  I  had  no  plumage  in  sight  at  that  time.  At  that  time  aigrelie 
plumage  was  S35  per  ounce,  and  not  $9;  and,  if  he  said  I  agreed  to  sell  him 
for  $6  an  ounce  at  that  time,  it  is  erroneous.  Q.  Tou  told  him  that  you 
would  deliver  aigrette  to  him?  A.  That  is  abaolutely  false,  at  $6  per  ounce. 
Q.  fVbat  he  says  is  not  so?  X.  Yes.  sir.  When  he  came  to  see  you,  what 
did  he  ask  for?  A.  Aigrettes  plumes,  I  brieve.  I  admit  that  Q.  Those  wer« 
the  plumes  that  he  referred  to  as  purchasing  for  012.  afterwuds?  A.  I  do 
not  know  what  he  agreed  to  buy  them  for.  Q.  Tou  did  not  sell  him  aigrette 
pIumM?  il.  No,  sir.  Q.  You  sold  him  skins?  A.  Yes,  sir.  He  didn't 
come  in  for  the  purpose  of  buying  skins?  A.  I  do  not  know.  Q.  He  came 
In  and  askett  for  aigrettes?  A.  Yes,  sir.  Q.  And  yon  told  him  that  you  dii 
not  have  any?  A.  Yes,  sir.  Q.  But  you  expected  them?  A,  Tea,  sir.  Q. 
And,  if  any  came  in,  he  could  get  them?  A.  Yes,  sir.  Q,  When  yon  spoke 
to  Mr.  Lawrence  about  these  aigrettes,  as  you  say,  you  did  promise  him 
aigrettes  when  they  came?  Did  you  say  to  him  at  that  time  that  he  would 
have  the  Orst  chance  at  aigrettes  when  they  came?  A.  Yes,  sir.  Q.  Was  any- 
thing said  about  the  price?  A.  Ko,  sir.  Q.  Kotfaing  about  the  price?  A. 
So,  sir."  And  the  evidence  as  to  the  receipt  by  him  of  the  aigrettes,  and  bis 
statement  at  Freedman  &,  Co.*b  is,  in  substance:  **QtMtion.  Did  yoo  tell 
them  that  you  had  them  In  the  express  company's  olBce?  Answer.  I  (old 
them  I  had,  but  there  was  a  draft  Hgainst  them.  Q.  Did  you  ever  take  out  tint 
shipment  of  aigrettes,  the  one  which  you  referred  to,  while  up  in  the  store 
of  Freedman  &  Co.,  the  one  which  there  was  a  draft  against?  A.  I  never  got 
any  aigrettes?  Q.  When  you  came  up  to  Freedman  &,  Co.'s  store,  on  Broiid- 
way,  and  Mr,  Lawrence  complained  to  you  that  he  had  paid  such  an  enor- 
mous price  upon  condition  that  you  would  give  him  aigrettes,  and  that  you 
didn't  give  him  aigrettes,  yon  said  that  yon  were  sorry  fur  lilm.  and  that  yon 
would  make  things  all  right?  A,  I  would  try  to  help  him  out  in  tarttier  pur- 
chases. "  The  goods  which  were  sold  for  $66.10  were  delivered,  and  the  pui^ 
chase  money  paid  at  the  time  of  the  sale.  The  plaintiff  obtained  Jndgment 
below  for  •60. 

Erom  the  amount  claimed  in  the  sammons.  t66.10.  and  the  evidence  ad- 
duced by  the  plaintiff  tending  to  show  an  offer  to  return  Uie  goods  Bold  and 
ddivered,  it  would  seem  that  the  plaintiff  originally  placed  the  case  In  the  as- 
pect c»f  an  entire  contract  of  sale  of  both  lines  of  goods,  and  claimed  to  re- 
scind the  contract,  and  recover  back  the  amount  paid  fbr  the  goods  sold  and 
delivered  li^  reason  of  the  breach  in  the  non-ddivery  ot  the  ugrettes.  But 
from  the  facto  that  the  Judgment  is  for  $60,  and  that  the  plaintiff  intndaced 
evidence  as  to  the  sum  he  was  obliged  to  pay  in  the  mai^et,  (the  difference 
between  the  sum  he  paid  and  the  sum  wbldi  he  says  the  defendant  agreed  to 
sell  for  bdng  equal  to  the  amount  of  the  Judgment.)  it  would  seem  ttut  the 
case  at  the  tnal  was  put  upon  the  theory  of  there  being  a  separate  and  inde- 
pendent contract  for  the  sale  of  the  aigrettes,  and  a  claim  for  damages  for 
a  breach  of  such  contract  by  reason  of  the  non-delivery  of  the  goods.  In  which- 
ever aspect  the  case  is  viewed,  (and  conceding  that  the  evidence  Is  sufflciem 
to  establish  a  contract  for  the  sale  of  the  idgrettes,  according  to  dther  daiiu, 
which  is  exceedingly  doubtful,  and  without  passing  on  the  quesUcm  whether 
the  claimed  contract  is  void  for  uncertiiinto''  or  not,  or  the  question  whether  or 
not  the  defendant  was  bound  to  pay  the  draft  against  the  aigrettes,  whatever 
the  amount,  so  as  to  procure  the  goods  for  delivery  to  the  ^ainttft,)  there  » 
an  Insuperable  objection  on  the  evidence  to  sustaining  the  Judgment.  Wliere 
goods  are  bargained  for  and  sold,  and  there  Is  no  stipulation  f<ff  credit  or  de- 
Jay,  no  right  of  action  accrues  as  for  a  breach  of  contract  by  reason  of  non  • 
deltveiy  without  a  tender  of  the  purchase  muiiey.  A  mere  leadlneBS  to  ^y  is 
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not  suflBclent.  Bp^fer  t.  Oolffate»  67  Barb.  192;  Nelton  T.  Slevating  Co.,  55 
X.  T.  480.  In  this  oaae  there  1b  no  proof  of  Ji  tender  to  the  defendant  of  the  pur- 
chase monBy  of  the  aigrettes.  It  follows,  tbersfora,  that  the  plaintiff  has  es- 
tablished DO  oauee  of  action  arising  out  of  their  non-delivery.  The  judf^nent 
should  be  rsTeiBad,  and  a  new  trial  ordered,  with  oosta  of  appeal  to  abide  the 
event. 


(Common  .neosoT  IteioTHtiH  Ctti/ond  Oounlv*  Oeneral  IVnm  DeoembarlSiiaiNt.) 

Fi«aiBLs  KHtKT  AKD  DnAntsB— WsAT  Cows  ill  u  IBS  OimmaT  PaocsEDiKoe. 

In  a  proceeding  by  one  claimiog  title  to  a  stora  under  a  bill  of  tale  from  the 
former  owner,  since  deceased,  for  forcible  entry  and  detainer  thereof,  brougbt 
against  the  sister  of  deceased,  who  was  his  next  of  Ido,  and  her  son,  the  evidenoe 
was  that  the  mother  refused  to  send  her  son  to  open  the  store  for  ptaintiff,  and 
stated  that  any  one  who  attempted  to  go  into  It  by  force  would  be  arrested:  tbat 
the  son  had  been  employed  In  the  store  by  deceased  untl>  his  death,  and  that  there- 
after, in  ignorance  of  plalnUtt's  claim,  he  entered  the  premises  by  means  of  a  key 

Sivea  him  by  deoeaaeo,  qoietly,  for  the  purpose  of  looking  after  toe  property,  and, 
tocovering  that  plaintiff  had  entered  the  premises,  placed  a  padlock  on  the  door  to 
protect  the  property;  and  there  was  nothing  more  to  show  detainer  by  htm,  except 
a  mere  retosal  to  give  plalatiS  the  key  or  to  open  the  premises.  Held,  that  no 
■noh  violence  or  foroe,  tending  directly  to  create  a  breaoh  of  the  peao&  was  shown, 
as  i>  necessary  to  snstala  the  snmmai-y  proceedings,  under  Code  Civil  Free.  N.  7. 
JSKg^raoovarposiestioo  of  teal  property  In  cases  of  fOndble  entry  or  fondbla 

Appeal  from  seventh  district  court. 

Summai7  proceeding  brought  bf  Ellen  Oarter  to  remove  Uary  Anderson 
and  WUliani  Anderson  from  a  liqnor  ttote,  known  as  Xo.  1430  Third  avenne. 
in  the  eitjr  ai  Xew  YoA.  From  a  final  order  awarding  plaintHF  the  posses- 
sion oi  tto  premises,  defendants  appeal.  Code  Civil  Proe.  K.  Y.  g  2233,  pr&> 
videe  that  "an  entry  shall  not  be  made  into  real  property  bat  in  a  ease  where 
entry  is  i^vm  bf  bw,  and^  in  sndi  a  oaae,  only  in  a  peaceable  manner,  not 
with  strong  band*  nor  wttb  mnltitnde  oi  people^  A  person  who  makes  a 
fort^ble  entry  forbidden  t^^  this  section,  or  who.  having  peaceably  entered 
upon  real  property,  holds  the  possesskm  thereof  force,  and  his  assigns, 
□ndertenants,  and  legal  representatives,  tuty  be  remored  thersto>m,  a«  pre- 
scribed in  this  UUe.** 

Argued  before  Bookwatbr  and  Allkh,  JJ. 

ICoe  A  MfaeAUnt  fbr  appellante.  William  P.  Burr  and  Bamtul  JfiB«r»  for 
respondent. 

BooKSTATKB,  J.  The  action  was  brought  by  tin  respondent  for  the  fbrclble 
entry  and  detainer  of  tbe  store  in  qnestlon  by  the  apptilants.  A  forcible  en- 
try and  detainer  Isavicdent  taking  and  keeping  possession  by  one  of  any  lands 
and  tenements  occupied  by  another,  by  means  of  threats,  force,  or  arms,  and 
vrlthont  authority  of  law.  It  Is  essentially  an  action  to  protect  tbe  actual 
posaission  of  real  estnte  against  unlawful  and  forcible  Invasion;  to  remove 
occasion  tor  acts  of  Tlolenee  in  defending  such  possession;  and  to  punish 
breaches  of  tbe  peace  committed  in  the  entry  upon  or  the  detainer  of  real  prop- 
erty. *8  Amer.  Eng.  Enc.  Law,  p.  102,  and  cases  cited.  This  remedy  at 
oommott  law  la  purely  criminal  in  its  nature,  but,  under  our  statutes,  it  has 
been  made  a  civil  remedy  as  well,  the  sole  object  of  which  is  to  regain  a  pos- 
seeslon  which  has  been  invaded,  and  the  only  judgment  which  can  be  rendered 
io  the  civil  action  Is  that  plaintifC  have  restltutiou  of  the  premises  of  which 
taa  has  been  unlawfully  deprived. 

Tlie  only  qneetions  to  be  tried  are  whether  or  not  the  plalntlfC  was  lawfully  or 
peaceably  in  possession  of  the  premises  sought  to  be  recovered,  and  whether  or 
not  tbe  dflfondant  unlawfully  entered  or  forcibly  detained  tbe  same.  Neither 
Uie  right  of  entry  nor  the  right  of  poBseseioa  Is  involved  in  the  Isane.  Cartw 
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v.  Ifewbold,  7  How.  Pr.  166;  Kelly  t.  SJuehy,  60  How.  Pr.  439;  Beeler  t. 
Cardtoell,  29  Mo.  72;  Beauahamp  v.  Morris,  4  Bibb.  312. 

In  this  case  1  do  not  think  it  necessary  to  determine  whether  or  not  the 
plaintiff  was  ever  lawfully  possessed  of  the  premises  In  question,  as  I  think 
it  clear  from  the  evidence  that  neither  of  the  defendants  were  gnilty  of  elLhei 
a  forcible  entry  or  a  forcible  detainer.  As  before  stated,  in  onler  to  consti- 
tute either  a  forcible  entry  or  detainer,  it  is  necessary  that  some  violence  ur 
force  should  be  used  tending  directly  to  create  a  breach  of  the  peace.  People 
T.  Fields^  1  Iaub.  222;  People  v.  Carter,  29  Barb.  208.  If  none  waa  used, 
this  proceeding  cannot  be  sustained.  As  far  as  Mrs.  Anderson  is  concerned, 
there  la  no  proof  that  she  ever  entered  the  store  in  question  by  force  or  otlier* 
wise,  or  authorized  any  other  person  on  her  behalf  to  do  so.  Neither  did  sbe 
do  anything  or  cause  anything  to  be  done  which  prevented  the  plaintiff  from 
taking  possession  of  the  premises.  The  utmost  that  can  be  said  of  her  Is  that, 
when  asked  to  send  her  son  to  open  the  store  for  plaintiff,  she  refused  to  do 
so;  but  a  mere  refusal  to  give  possession  unless  put  out  by  law  does  not  con- 
stitute an  unlawiul  detainer.  Johnson  v.  West,  41  Ark.  535;  Hoffman  v. 
Han-ington,  22  Mich.  52.  The  mtTe  statement  by  her  that  any  one  who  at- 
tempted to  go  into  the  store  by  force  would  be  arrested  does  not  amount  to  a 
threat  tending  to  create  a  breach  of  the  peace.  Ajs  far  as  William  Anderson 
is  concerned,  it  appears  that  he  waa  a  nephew  of  Patrick  J.  Kennedy,  tiie 
former  owner  of  the  store,  through  whom  the  plaintiff  claims  title  under  a 
bill  of  sale;  that  he  had  been  employed  by  Kennedy  as  a  bar-keeper  for  uiure 
than  a  year  prior  to  such  bill  of  sale;  that  he  had  never  been  informed  by  liim 
of  the  bill  of  sale  or  ariy  transfer  of  the  property,  and  that  he  was  retained  in 
his  employment  up  to  the  day  of  -his  death;  that  he  had  a  key  to  the  store 
given  to  him  by  Kennedy,  with  the  right  to  use  the  same,  which  had  never 
been  revoked;  that  the  license  for  the  place  waa  in  Anderson's  name;  and 
that  Mrs.  Anderson,  his  mother,  was  the  next  of  kin  of  the  deceased.  Tlie 
latter  fact,  however,  I  regard  of  but  little  consequence.  It  is  sufflcient  tliat 
he  was  in  the  employment  of  the  i^parent  owner  o<  the  store  at  the  time  of 
the  latter's  death,  to  warrant  blm  in  oontinuing  in  posseBslon  and  guarding 
his  master's  property  until  the  trne  owner  sboiild  appear  and  take  poesessioa. 
It  would  be  intolerable  to  hold  that  a  servant  would  be  released  from  all  re- 
sponsibility or  care  of  the  master's  goods  immediately  on  his  death,  although 
the  latter  fact  may  dissolve  the  relaBon  tberrtofore  existing  brtweeo  master 
and  servant.  The  entry  which  be  made  upon  the  premises  was  quietly  done, 
without  force  or  threats,  by  using  the  means  of  wtranoe  which  the  master 
bad  given  him,  and  apparently  solely  for  the  purpose  of  lo(Mng  after  the  store 
and  Its  contents,  and  feeding  the  cats  that  were  on  the  premises;  rad  this 
certainly  could  not  constitute  a  forcible  entry.  When  he  diseoTereis  that  the 
premises  bad  been  entered  by  the  plaintiff,  and  after  she  bad  qul^ly  toft  the 
same,  he  placed  a  padlock  upon  the  door,  in  ignorance  of  ttie  iwdntiff*s  cSaim, 
and,  as  I  judge  from  the  evidence,  solely  for  the  pnrpose  of  protecting  the 
property,  which,  under  the  elreumstances  of  the  ease,  I  think  it  was  his  dutr 
to  do.  The  testimony  leaves  it  in  grave  doubt  wlietber  he  was  ever  af^lsed 
to  by  any  one  on  behalf  of  the  plaintiff  to  give  her  a  key  to  tbe  {mmises.  or 
to  open  the  same  for  her.  At  most  his  acts  in  that  respect  amoanted  to  a 
mere  refusal,  and,  as  before  shown,  this  is  not  sufflcient  to  sustain  socb  an 
action.  The  only  force  or  threats  that  were  usfd  by  any  one  to  prevent  the 
plaintiff  from  taking  possession  of  the  store,  or  to  keep  her  out  of  the  same, 
were  by  the  police,  In  the  interest  of  the  public  peace,  and  it  is  n(A  ^owu  that 
dther  of  the  defendants  had  any  agency  in  inducing  them  to  use  this  force 
or  these  threats.  The  person  in  actual  possession  at  the  time  of  tbe  trial  was 
Mr.  Thomas  F.  Wallace,  who  after  the  commencement  <rf  the  action,  togetlier 
with  Mrs.  Anderson,  had  been  appointed  adminisb«tor  of  the  estate  of  Ken- 
nedy, and  who  had  qulH^  and  peaceably  obtained  such  pussesslffii,  but  he 
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waa  not  made  a  party  to  thli  action.  The  defmdanta  lint  ansmred  denying 
Uie  forcible  entry  and  detainer,  and  afterwards  put  in  an  amended  answer* 
wliieh  omitted  to  make  such  denial,  and  a  motion  was  mude  for  a  final  order 
on  that  account,  but  it  was  denied  by  the  Justice,  and  the  case  was  tried  as  if 
there  had  been  auch  a  denial;  and,  npon  the  facts  as  before  stated.  I  tbink  the 
justice  erred  In  making  the  final  order  he  did,  and  that  the  same  aboold  be  re- 
versed, with  coots  of  this  appeal,  but,  under  the  otrcnmstancee,  I  do  not  see 
how  we  ean  award  rcatltntion. 


(Sapirter  Court     Nmo  Forik  Ctty,  Qmtral  Ttnn,  DeosnlMr  1, 1MB.) 

VUVOB— BlOHTB  or  FUMKOB— EZTIMODUHICBHT  0»  DbBT. 

Plaintiff  contrmoted  with  a  railroad  company  to  oonstmot  part  of  Its  road,  the 
oompaoy  to  make  oertaln  adraDcea  to  him  Id  money  and  In  its  nrst-mortffage  bond* 
and  stock.  Tbe  company  not  f umlBhing  money  as  agreed.  adTanoed  aim  soma 
to  plaiDtUE,  and  the  company  lasaed  tta  notea  for  the  amoanta  ao  adTanoed,  to  plain- 
Uif,  which  he  tranif erred  to  G.  aa  leimii^  for  hU  adTaocet.  O.  aQhaequeQUy  pre- 
aented  to  the  company  a  claim  against  It,  Inolndlng  these  notes,  whereupon,  with 
pUiintifl's  knowledge  and  approTal,  tbe  directors  of  tiie  company  authorised  its 
president  "to  sell  and  deliver"  to  Q.  aeoond-mortgage  honds  of  the  company  at  the 
rat«  of  75  centa  on  the  dollar,  "the  same  to  be  delivered  in  part  payment  of  his 
claims  against  this  company,**  and  such  honds  were  so  doUvered  to  G,,  and  a  part 
of  the  notes  held  hy  O.  were  surrendered  to  the  connuuiy.  O.  had  prenonaly  pur- 
Aased  from  pl^tiff,  at  b6  oenta  on  the  dollar,  the  lust-mortgage  oonda  liaaM  to 
plalnUff  hy  the  uompany.  nalnUfl  was  not  peonnlarlly  rasponsihle;  and,  In  0.*s 
hooks,  In  which  plaintiff  was  charged  witb  the  advances  made  to  bim  by  G.,  tba 
notes  were  credited  to  bim  at  76  per  cent,  of  tbeir  amount,  as  "taken  from  con- 
tHMStor  at  1^%,  **  and  the  difference  was  credited  to  the  Interest  aooonnt  as  die- 
eoaot  on  the  notes;  the  company  was  charged  with  the  wlude  amount  of  tbe  notes, 
end  credited  with  TO  per  cent  of  the  par  value  of  the  bonds,  and  a  subsequent  en- 
try, crediting  to  plaintiff  the  discount  on  the  notes,  was  canceled  as  "null  and  void, 
liaving  been  made  without  proper  directions  from  G. "  Held,  that  tbe  taking  of 
the  second-mortgage  twnds  oy  G.  was  not  merely  a  suhstltntion  of  them  for  the 
notes  as  security  for  plaintiffs  indebtedness  to  G.,  but  a  purchase  of  them  Xiy  G. 
for  his  own  benefit,  which  ezUngnisbed  tlM  indebtsdneas  of  plaintiff  to  the  extent 
of  the  unoant  tor  which  the  notes  ware  trantferred  In  payment  for  tlw  honda; 
and,  on  an  aoconating  between  the  parties,  plaintiff  was  entttled  to  a  eradU  of  that 
amount.  Ikouham,  J.,  dissenting. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Clark  K.  Griggs  against  HelvUle  0.  Bay  and  another,  as  execu- 
tors of  Cornelius  E.  Oarrison,  deceased,  for  an  accounting  td.  tranaaettona 
between  plaintiff  and  said  Garrison. 

Argued  before  S£X>owioK,  C.  J.,  and  Fbbedmah  and  iNanAHAH,  JJ. 

Bobtrt  9*  IngeraoUt  for  appellant.    MeltiUd  C.  Dafft  for  respondent. 

SzDOWiOK,  C.  J.  The  at^on  was  for  an  accounting  in  respect  of  mutual 
dealings  between  the  parties  that  concerned  the  construction  of  a  railway  for 
the  Wheeling  A  Lake  Erie  Bailroad  Company.  The  answer  averred  that  there 
bod  been  a  final  settlement  in  reepect  of  tbe  dealing,  and  that  if  there  were  a 
new  accounting  the  plaintiff  would  be  found  to  be  largely  indebted  to  the 
defendant.  The  referee  bold  that  there  should  be  an  accounting,  and  pro- 
ceeded to  take  it.  The  referee  found  that  about  September  24,  1879,  a  con- 
tract was  made  between  the  plaintiff  and  the  Wheeling  &  Lake  Erie  Railroad 
Company.  It  is  not  at  present  necessary  to  give  all  the  provisions  of  the 
contract.  For  the  purposes  of  the  contract  it  declared  that  the  railroad  to  be 
built  should  be  deemed  to  consist  of  three  divisions.  Tbe  plaintiff  agreed  to 
do  everything  necessary  to  the  beginning  and  completion  and  operation  of  a 
railroad  over  the  first  and  second  divisions  and  over  so  much  of  tiie  third 
division  as  thereafter  should  be  found  to  be  expedient  The  company  agreed  to 
pay  to  the  plaintiff,  from  time  to  time,  certain  amounts  of  fully  paid  for  shares 
of  stock  and  (tf  bonds  of  the  company.  The  company  further  agreed  to  f  ur- 
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nlsh  to  the  plaintiff  $4,000  a  mile  of  the  tint  and  second  division*,  to  be  ap- 
plied to  obtaining  the  right  of  way,  to  bridging  and  tleing,  and  to  nse  its  best 
endeavors  to  famish  like  money  for  the  third  division.  The  plaintiff  was 
not  required  to  b^n  or  oontinue  the  work  until  he  bad  received  from  tlie 
company  notice  that  it  was  ready  to  furnish  the  money  as  It  had  agreed.  It 
was  furttier  agreed  that  the  company  should  Issne  to  trustees,  for  the  nse  the 
contraetor,  (the  plaintiff,)  63,600.000  of  Ita  flrst-mortgage  bonds  and  $3,500.- 
000  of  Its  fully  paid  for  shares  of  its  capital  stock,  and  that  upon  the  oompl«- 
tlon  of  each  section  of  five  miles  the  trustees  should  deliver  the  bonds  and 
stock  to  the  plaintiff  at  the  rate  of  $15,000  of  each  mile  of  track.  It  was 
further  agreed  that  upon  the  written  consent  of  the  president  of  the  company, 
the  contractor,  (the  plaintiff.)  should  be  allowed  tu  draw  bonds  from  said 
trnstee  for  the  purpose  of  buying  iron,  material,  and  rolling  stock  for  any 
division  at  the  railrrad,  or  of  hypothecating  the  said  bonds  for  that  purpose 
to  an  amount  equal  to  those  he  would  be  entitled  to  upon  the  completion  of  s 
division,  with  the  understanding  and  agreement  that  the  title  of  the  property 
so  procured  shall  vest  at  once  in  the  company,  and  not  in  the  contractor. 
After  the  execution  of  the  contract  the  company  executed  and  deliver^  to 
the  Farmers'  Loan  &  Trust  Company  3,500,000  of  shares  of  stock  and  3,500 
of  its  bonds  for  the  payment  of  $1,000  each,  and  a  mortgage  to  secure  the 
payment  of  the  bonds.  About  July  10, 1880,  the  company  gave  to  the  plain- 
tiff the  notice  that  it  bad  means  to  pay  htm,  under  the  contract,  for  the  grad- 
ing, bridging,  and  tieing  of  the  road.  Before  December  17.  1880,  the  trus- 
tees had  deUvered,  as  provided  In  the  contract,  3,S07  of  tbe  bonds  of  the 
company.  In  Kovember,  1880,  the  original  defendant,  G.  E.  Garrison,  who 
since  his  death  is  represented  by  his  executors,  the  defendants  In  this  action, 
lent  $15,000  to  the  plaintiff  upon  his  note  and  100  of  said  bonds  as  secaritr 
for  its  payment.  In  December  G.  K.  Garrison  lent  to  the  plaintiff  $45,000. 
and  as  security  for  the  repayment  of  It  plaintiff  transferred  to  Garrison  the  3,307 
bonds  above  referred  to.  The  writing  which  the  plaintiff  gave  upon  receiv- 
ing the  loan  declared:  "I  further  authorize  the  sale  of  all  or  any  part  of  siiid 
bonds  at  85  per  cent.  net.  and  for  evexy  $15,000  of  bonds  sold  by  s^dd  Garri- 
son or  myself,  or  any  other  person,  I  agree  to  transfer  to  said  Garrison,  and 
autliorize  him  to  retain  from  any  stock  to  be  received  under  said  oonstruction 
contract,  $7,000  of  full-paid  stock  over  tbe  amount  of  loan  and  interest  to  be 
paid.**  For  a  long  time  after  this  transaction  Garrison  furnished  to  tbe 
pliiinllff  large  sums  of  money  as  means  to  the  plaintiff  of  performing  his  ob- 
ligation under  the  contract  to  construct  and  equip  the  railroad.  Tbe  company 
did  not  furnish,  as  It  bad  ^^reed  to  fnmlsh,  money  to  the  amount  of  $4,000 
per  mile  wherewith  to  acquire  a  right  of  way  and  to  grade,  bridge,  or  tie  any 
part  of  any  of  tbe  divisions  of  the  railway,  and  Garrison  promls^  to  plaintiff 
to  advance,  and  did  advance,  for  such  purposes,  and  from  time  to  time,  large 
inma  of  money.  On  the  20th  December,  1881.  the  board  of  trustees  of  the 
company  adopted  certain  resolutions.  They  recited  that  tlie  company  bad 
failed  to  comply  with  the  agreement  to  furnish  the  plaintiff  with  means  to 
acquire  the  right  of  way,  and  to  bridge,  grade,  and  tie.  and  it  authorized  tbe 
plaintiff  to  make  the  necessary  advances  for  such  purposes  In  the  future  sa 
be  bad  in  the  past,  and  they  authorized  the  president  of  the  company,  upon 
the  report  of  a  commits  then  appointed,  to  issue  to  the  plaintiff  or  the  as- 
signee of  his  contract  for  such  amounts  as  he  may  have  advanced  tor  the 
right  of  way,  etc.,  "non-negotiable  certificates  of  this  company,  bearing  in- 
terest at  tbe  rate  of  6  per  cent.,  payable  60  days  after  Issnauce,  About  Jan- 
uary 1,  1882.  tbe  company  issued  under  this  resolution  13  notes  to  the  plain- 
tiff. They  amounted  in  gross  to  the  sum  of  $1,234,177.33.  About  the  time 
they  were  issued  to  the  plaintiff  he  transferred  them  to  Garrison  as  security 
for  advances  made  by  him  to  and  for  the  plHlntifl.  About  February  20. 1883, 
the  company  issued  to  the  plaintiff,  under  the  xesolution,  eigbt  other  notes 
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for  the  aggregate  nmonnt  of  S715,533.89.  The  plaintiff  traDSferred  to  Gar- 
rison these  notes,  also,  as  secaiity.  These  21  notes  were  for  the  amount  in 
all  of  1.949, 7 10. 72.  The  whole  of  that  srnn,  excepting  8175,000,  had  been 
advanced  by  Garrison  to  the  plaintiff.  The  latter  sum  represented  a  compen- 
satlun  of  10  per  cent.,  which  the  contract  had  provided  should  be  paid  to  the 
plaintiff.  The  referee  finds  that  It  was  **  understood  and  agreed  b^  the  parties 
thnt  these  promissory  notes  *  *  *  should  be  issued  as  a  temporary  ex- 
pedient for  the  purpose  of  stating  the  accounts,  and  that  thereafter,  as  soon 
as  practicable,  second<mortgage  bonds  should  be  Issued  to  secure  or  provide 
for  said  Indebtedness,  and  to  take  the  place  of  said  notes  so  temporarily  is- 
sued," 

I  do  not  think  that  the  testimony  shows  that  before  April  19.  1BS3,  the 
parties  had  a  deSnlte  understanding  that  second-mortgage  bonds  should  take 
the  place  of  the  notes.  The  whole  of  the  nnderatanding  was  that  in  some 
way,  then  not  particularized,  the  second-mortgage  bonds  should  be  used.  e.  g., 
to  retire  the  notes  either  by  raising  money  upon  the  bonds  and  paying  the 
notes  with  that  money,  or  exclianging  the  bonds  for  the  notes.  The  latter 
alternative  would  substitute  the  bonds  as  collateral  security  for  the  notes.  In 
the  month  of  May,  1B81,  Garrison  had  purchased  of  the  plaintiff  1,907  of  the 
first-mortgage  bonds,  and  gave  the  plaintiff  credit  in  the  account  for  the  pnr^ 
chKse  price  thereof  to  net  the  snm  of  $1,620,950.  and  for  the  accrued  Intprest. 
This  is  found  in  ttie  thirteenth  finding.  In  the  twenty-fifth  finding  It  was 
fonnd  that  about  April  1, 1882.  "the  said  Garrison  gave  the  plaintiff  credit  in 
his  account  for  550  of  the  said  first-mortgage  bonds  at  the  rate  of  85  per  cent, 
of  their  par  value,  amounting  to  the  sum  of  $167,500,'*  and  also  for  the  ac- 
crued Interest.  On  April  19, 1883,  there  was  a  meeting  of  the  board  of  trus- 
tees of  the  company.   The  ffdlowlng  letter  was  presented  to  the  board: 

"New  Tobk.  April  18. 1888. 
*'T0  <A«  Pmidmt  and  Directon  ^  th»  WTtetiing  A  Lake  BrU  R.  B.  Oo, 
— Gbhtlbkbn:  As  the  contractor  Intends  to  turn  over  the  road  to  the  com- 
pany on  the  1st  of  May,  1888, 1  have  to  uk  yon  to  settle  with  me  for  the  cash 
advanees  which  I  have  made  for  yoar  company*  vis. : 
F<«  fire  insarancs  <»  depot  building,  rolling  stook.  etc., 

for  one  year.  •     8,991  13 

Coupons  uncanceled  (1st  Mtg.  bonds) 

due  May  1.  1881,         -        -        -  $     2,490  00 
Interest,         -        .        •        •  297  80 

Due  Nov.  1, 1881.  ...        60,000  00 

Interest.        ....  5,4U0  00 

Due  May  1, 1882,  ....  76,600  00 
Interest,         ....  4,590  00 

Due  KOT.  1.  1882,  ...        76,600  00 

Interest,         -  2,296  00 

Dae  May  1, 1888.  ....  76.500  00 
For  notes  of  the  company,  •        -        1.949,710  73 

Interest,   112.932  41 

For  notes  of  Oo.  to  recelTC  aboat,    •  78,705  68 


2,445,921  59 


Total  amount  doe  May  1, 1883,      -        -        -  $2,449,912  68 
"For  which  I  respectfully  ask  «  settlement. 

[Signed]  *G.  K.  GABRnoN." 

The  referee  finds  (thirty-eighth  finding)  that  "both  the  pLalntiff  and  said 
Garrison  were  present  at  said  directors'  meeting,  and  said  Garrison  proposed 
verbally  to  accept  second-mortgage  bonds  of  the  said  railroHd  company  at  the 
rate  of  75  cents  on  the  dollar,  in  partial  liquidation  of  the  claim  presented 
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by  him  and  set  forth  In  the  said  eommanlcatfoDi  and  theieapoD  the  following 
action  was  taken  the  said  direoton,  as  appears  by  the  minutes  of  said  meeU 
ing,"  as  follows:  "Moved  by  Mr.  Wlckham  that  the  president  of  this  cmn- 
pany  be  authorized  to  sell  and  deliver  to  0.  K.  Oazrison  seoond-mortgage 
bonds  to  the  amount  of  92,280»000  at  the  rate  of  seventy-five  cents  on  the 
dollar,  and  interest  accrued  from  March  1, 1888,  the  same  to  be  delivered  In 
part  payment  of  his  claim  against  this  company,  amounting  to  92,449,912.68, 
as  this  d^y  specified  in  his  (»mmunlcation  to  this  company,  seconded  by  Mr. 
Warwick,  and  carried  without  dteaent,"  The  thirty-ninf£  finding  is:  **Soan 
thereafter  the  said  Garrison  received  from  the  s^d  railroad  compai^  2,280  of 
the  siUd  seoond-mortguge  bonds  of  the  par  value  erf  S1*000  each,  at  the  rate 
and  price  of  75  cents  on  the  dollar,  which  price  (including  ^6,000  for  inter- 
est on  said  bonds  from  March  1,  1883.  to  May  1. 1883)  amounted  to  •1,736,- 
000,  in  exchange  and  payment  for  which  the  said  Oarrlson  delivered  to  said 
ndlnmd  company  a  portion  of"  the  said  promissory  notes.  The  furty-Brst 
finding  is:  "The  remainder  of  tbe  said  promissory  notes,  that  is  to  say,  those 
not  exchanged  for  8econd*mortgage  bonds,  amounting  to  tiie  sum  of  $326,- 
043.12,  were  on  or  about  the  Ist  day  of  May,  1883,  surrendered  or  delivered 
to  said  railroad  company  by  said  C.  E.  Garrison  without  consideration,  and 
were  canceled  by  said  company.  The  value  of  said  nota  when  so  surreudered 
was  the  sum  of  $299,046.65.**  The  fortieth  finding  is:  "Tbe  said  exchange 
of  said  promissory  notes  for  the  said  second- mortage  bonds  of  said  railroad 
company  was  made  with  the  knowledge,  consent,  and  approvid  of  the  plain- 
tiff, and  the  said  Garrison  received  and  held  the  said  Iwnds  as  collateral  se- 
curity In  the  place  and  stead  of  said  promissory  notes.  The  said  2,280  second- 
mortgage  bonds  are  still  held  by  the  defendants  Day,  Forest,  and  D.  E.  Gar- 
rison, tbe  executors  of  tlie  sHtd  Cornelius  K.  Garrison,  now  deceased."  The 
referee  held  on  this  subject  that  the  taking  of  the  second-mortgage  bonds  did 
not  satisfy  or  extinguish  the  original  indebtedness  tor  which  the  notes  were 
given  as  collateral  security;  and  it  did  not  if  it  is  assumed  that  the  second- 
mortgage  bonds  were  merely  exchanged  for  or  substituted  for  tbe  notes.  In 
the  latter  case,  however,  the  defendants  would  be  liable  for  the  conversion  of 
the  second-mortgage  bonds,  for  there  can  hardly  be  a  doubt  that  his  claim, 
persisted  in  in  the  pleadings  and  on  the  trial,  that  tliey  were  not  held  as  se- 
curity, but  were  bis  own  by  assignment  from  plaintiff,  coupled  with  his  deal- 
lug  with  them  as  his  own  property,  as  appears  by  his  books  in  the  statement 
of  his  assets,  and  then  assigning  them  to  Mr.  Ferry,  for  the  benefit  of  bin 
creditors,  made  a  conversion.  But  the  argument  of  the  appellant  did  nob 
claim  anything  on  this  score.  The  appellant,  however,  claims  that  tbe  trrms- 
action  did  reeult  in  the  extldgufshment  of  the  original  indebtedness  whollr, 
and  if  not  wholly,  at  least  partly,  and  to  an  extent  which  requires  the  reversal 
of  the  judgment.  If  the  ''exchange"  said  in  the  fortieth  finding  to  have  been 
made  with  the  knowledge,  consent,  and  approval  of  the  plaintiff,  refers  to 
the  actual  transaction  described  in  the  thirty-ninth  finding,  as  distinguished 
from  the  agreement  In  the  tbirty-elghth  finding,  then  from  ttie  form  and  in- 
trinsic character  of  the  transaction,  as  disclosed  by  the  testimony,  to  which  at- 
tention will  be  given.  Garrison  took  the  notes  as  his  own  as  if  by  sale  from  plain- 
tiff, and  used  them  to  satisfy  his  personal  obligation  to  take  from  the  company 
2,280  bonds  of  the  company  at  75  cents  on  the  dollar.  The  knowledge,  consent, 
and  approval  of  tbe  plaintiff  to  such  a  transaction  would  not  deprive  him  of 
the  benefit  of  the  actual  transaction,  which  would  be  the  extinguishment  of 
the  original  Indebtedness,  at  least  to  the  extent  of  the  consideration  which 
Garrison  named  in  his  books,  as  that  for  which  he  bought  tbe  notes  from  the 
plaintiff.  If  the  "exchange"  which  tlie  plaintiff  approved  was  such  as  was 
described  by  the  terms  of  the  resolution  In  tbe  thirty-eighth  finding,  that 
mnst  be  construed  as  a  contract  would  be,  according  to  unambiguous  terms 
or  Ui  terms  if  ambiguous,  as  determined  by  extrinsic  circumstances.  Refer- 


Digiii^ed  by 


Google 


Super.  a.N.Y.] 


GBIGdS  V.  DAT. 


889 


ring,  now,  to  but  one  of  these  circamatances,  namely,  that  afterwards  in  the 
transaction  Garrlsoo  took  these  bonds  for  himself,  and  not  for  the  plaintiff. 
It  seems  that  the  i^reement  was  that  the  bonds  were  sold  to  Oarrison  indi* 
vidually,  and  not  acting  for  the  plaintttf,  as  he  would  act  In  the  mere  substl- 
tution  of  the  bonds  for  the  notes.  If  the  bonds  were  to  be  delivered  in  part 
payment  of  the  claim  contained  in  the  letter  this  would  implj  as  between  all 
the  parties,  for  hy  the  finding  the  plaintiff  approved  that  the  claim  was  to  be 
deemed  extinguished  for  Garrlson^s  benefit.  This  inures  to  plaintifll's  benefit. 
Such  an  extinguishment  would  discharge  his  original  indebtedness. 

Under  the  circumstances  disclosed  there  was  nothing  at  variance  with  Mr. 
Garrison's  former  conduct.   He  had  before  taken  first-mortgage  bonds  at  85 
cents  on  the  dollar,  crediting  the  plaintiff  with  that  amount.   He  repeated 
the  operaUon  In  kind  excepting  that  be  paid  less.   The  evidence  shows  that 
he  or  his  agents  thought  the  l»nds  a  better  form  of  security  than  the  notes. 
The  plaintiff,  as  defendants'  pleadings  insist,  was  without  pecuniary  respon- 
sibility, and  there  was  a  certain  advantage  In  not  leaving  tlie  plaintiff  the 
owner  even  of  a  second  Incumbrance  upon  the  property,  as  he  would  have 
been  left.  If  Garrison  should  hold  the  bonds  simply  as  a  security.   The  forti- 
eth finding,  after  finding  that  the  "said  exchange"  was  made  with  the  ap- 
proval of  plaintiff*  finds  that  the  said  Garrison  received  and  held  the  said 
bonds  as  collateral  security  in  the  place  and  stead  of  said  promissory  notes." 
It  la  not  found  that  this  receiving  and  holding  by  Garrison  was  with  the 
plaintiff's  approval,  but  there  is  no  doubt  that  such  a  finding  should  be  con- 
sidered as  Intended.   The  testimony  doea  not  show  that  plaintiff  ever  as- 
8eiited  to  an  arrangement  by  which,  as  between  himself  and  Garrison,  after 
Garrison  had  bought  the  bonds  for  his  own  benefit,  Garrison  should  hold  the 
lunds  as  collateral  security,  or,  in  other  words,  that  the  purcbaseof  the  l)onds 
should  be  formally  in  Garrison's  name.   At  the  most,  plaintiff's  agreement, 
belure  the  resolution  was  passed,  and  his  presence  when  it  was  passed  and 
his  approval  then,  bound  him  to  nothing  more  than  to  the  terms  of  the  reso- 
lution, and  to  Its  execution  afterwards.   By  those  terms  and  that  execution 
Garrison  extinguished  the  collateral  notes  for  his  own  benefit,  and  that  ex- 
tinguished the  debt  for  the  payment  of  which  the  collaterals  were  held.  The 
difference  in  this  case  between  exchanging  the  bonds  for  the  notes  or  the  notes 
for  the  bonds  and  the  buying  of  the  Ixinds  by  Garrison  and  paying  for  the 
bonds  by  delivering  notes  belonging  to  the  plaintiff,  is  distinct  and  substan- 
tial.  The  two  cases  have  in  common  nothing  more  than  that  physically  the 
two  sets  of  papers  are  exchanged.   Tbe  manner  In  which  the  arrangement 
proposed  by  the  resolution  was  carried  out,  according  to  evidence  which  the 
defendant  cannot  controvert,  shows  that  so  far  as  Garrison  was  concerned, 
and  so  far  as  he  could  bind  the  plaintiff  by  his  acts,  he  bought  the  notes  of 
the  plaintiff,  and  then  used  them  to  buy  the  bonds  for  his  own  and  individual 
benefit.   It  Is  argued  against  this  position  that  for  a  purchase  of  the  notes  in 
reality  it  was  necessary  that  the  plaintiff  should  have  been  a  cognizant  and 
assenting  seller.   This  will  be  further  alluded  to  when  the  facts  are  stated, 
and  yet  on  this  point  it  may  be  noticed  that  the  Juatlficatlon  of  Garrison's 
conduct  in  respect  of  the  notes  is  placed  by  tbe  learned  counsel  for  the  re- 
spondent apon  the  folluwing  positions.    He  argues  that  a  transfer  of  inter- 
ests proven  in  the  case,  wliicii  in  fact  included  these  notfs,  and  which  the 
referee  on  the  trial  held  was  made  as  cdlaterai  security,  although  uncoudl- 
tiooal  on  its  face,  "did  have  a  purpuse,  and  that  this  was  to  Impart  to  Gar- 
rlaon  unlimited  powers  to  nse  and  manage  the  interests  assigned  in  such 
manner  as  he  should  deem  for  the  bc«t  internts  of  all  the  parties."  And  again, 
that  Garrison  did  not  hold  the  notes,  or  any  of  the  otlier  collateral  securities, 
upon  a  strict  pledge,  but  that  he  had  full  power  ot  osing  or  disposing  of  them 
as  he  deemed  proper.**   If  such  were  the  powers  communicated  to  Garrison, 
hit  use  of  them  would  bind  the  plaintiff  at  least  to  the  extent  that  such  us* 
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was  beneficial  to  the  plaintiff  In  eztlngalshing  bla  former  indebtedness.  It 
appeared  In  evidence  that  Gariison  kept  a  usual  set  of  books  of  account.  Id 
them  was  an  account  witb  "G.  B.  Griggs*  contractor."  and  In  it  Griggs  or 
the  plaintiff  was  charged  with  the  advance  made  to  him  by  Qariiscm,  and 
which  were  represented  bj  the  promiasorj  notes.  Of  oourse,  whfle  the  notes 
remained  as  security  only  for  the  payment  of  the  advances,  they  would  not 
be  placed  In  the  aceount  as  a  credit  to  plaintiff.  They  would  appear  as  a 
credit  only  when  tliOT  should  yield  cash  or  be  treated  as  cash  in  payment  be- 
tween the  parties.  On  May  1. 1883.  the  platnllff  was  credited  la  Uw  account 
with  61.546.982.25.  The  journal  (pages  670. 1616.)  in  explanation  of  this 
credit,  statee  the  whde  amount  of  the  notes  and  interest,  S^,0^6^I3,  and 
then  "taken  from  contractor  at  75  per  cent.,  #1.546,^.85,  "and  this  last  sum 
was  the  above  credit  in  the  ledger.  There  could  not  be  a  idearer  statement 
of  a  sale  of  the  notes  by  the  contractor  to  Garrison.  Bnt  the  next  entry  in 
the  Journal  shows  the  disposition  of  the  difference  in  the  amounts.  It  Is  In 
the  Interest  account.  The  difference,  namely.  $575,660.78,  is  credited  to  that 
account  ftor  the  discount  on  the  above  notes  82,062.643.18.  and  that  difference 
is  further  appropriated  to  Garrison  by  orediUns  it  to  the  profit  and  loss  ac- 
count and  in  a  subsequent  statement  of  Garrison^s  assets  the  indebtedness  of 
Grigg's  was  stated  at  a  sum  whloh  excluded  the  amount  <d  indebtedness 
that  on  th6  books  waa  canceled  by  the  credit  of  •1,546.982.85,  On  the  same 
1st  May,  1883,  the  Wheeling  &  Lake  Erie  Ballroad  Oompaay  Is  charged  with 
the  whole  amount  of  the  notes,  and  Interest.  •2.062,643.13.  and  credited  with 
75  cents  of  the  par  value  of  the  2.280  bonds.  It  may  be  observed  here  that 
this  operaUon  gave  GarriBon  the  benellt  of  25  per  cent,  on  the  notes  and  of 
26  per  cent,  on  tihe  bonds.  It  is  said  tiiat  the  plaintiff  should  not  have  the 
advant^  of  the  actual  transaction  proved  by  the  entries  in  the  books,  be- 
cause he  knew  nothing  uf  the  entries,  and  tbey  were  not  the  result  oi  agree- 
ment between  the  parties.  It  would  appear  from  the  findings  that  the  ^n- 
ttff  knew  and  approved  of  the  exchange  set  forth  in  the  findings;  but  I  think 
it  must  be  considered  that  the  referee  meant  that  this  should  be  taken  witb  a 
special  finding  of  tact  that  the  plaintiff  knew  nothing  of  the  making  of  the 
entries,  and  wat  tlierefore  he  could  take  nothing  by  reason  of  their  admis- 
sion in  evidence.  As  evidence  the  entries  are  admissions  by  Garrison  that 
the  facts  described  by  the  entries  occurred*  These  admissions  are  i^ot  ex- 
plained in  the  evidence.  So  fiir  as  Garrison  was  capahle  of  doing  what  hs 
In  fact  effected,  there  was  a  taking  of  the  notes  at  75  per  cent.  He  had 
legal  power,  or  the  appiearance  of  it.  to  do  what  be  effected,  while  at  the  aame 
time  he  held  the  relation  to  the  plaintiff  uf  a  trustee.  And  this  relation  per- 
mits the  plaintiff  to  affirm  the  conduct  of  his  trustee  and  take  full  advantage 
of  it.  In  substance,  as  I  think,  the  transaction  involved,  among  other  things, 
Garrison  taking  as  his  ilebtor  for  the  advances  the  railroad  company  in  lu 
place  of  the  plaintiff.  This  extinguished  plaintiff's  Indebtedness  at  least  to 
the  extent  of  the  credit  that  has  already  been  described.  Smith  v.  MUler,  43 
N.  Y.  174,  citing  Southwich  v.  Seas,  9  Wlily.  Bep.  22;  Baioka  v.  Biwshd^,  17 
Barb.  492;  Qage  v.  Punchard,  6  Daly,  229.  This  result  is  corroborated  by  the 
fttcts  upon  which  a  claim  for  a  furtbercredittbat  appears  on  the  boolcsiamade 
bytbe  appellant  The  plaintiff's  account  In  the  ledger  was  on  August  2ti, 
1883.  credited  witb  •575,600.  This  credit,  as  first  made,  was  explained  by  the 
journal  as  follows:  "Interest  account.  Dr.  to  C.  B.  Griggs,  contractor,  for 
the  discount  of  25  per  cent,  on  the  amount  of  the  notes  of  the  Wheeling  St 
Lake  Erie  Co.,  and  Interest  May  1, 1883,  amounting  to  •2,062,643.13.  which 
makes  up  the  face  value  of  the  notes,  with  interest."  And  tliere  was  added: 
"  Above  entry  null  and  void,  having  been  made  without  proper  directions 
from  Mr.  C.  K.  Garrison."  Then  a  red  line  was  drawn  through  the  figures 
that  stated  the  amount  of  the  credit,  both  in  the  ledger  and  the  journal. 
Tt  is  evident  from  this  that  after  the  former  credit  was  made  Garrisoa  had 
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waiffhed  its  aigDiScance,  aad  In  hto  own  mind  reasserted  !t  Aefbe  referee 
bas  found  substwitially  th^  the  eeoond  credit  was  inadvertmt,  and  not  aa- 
tborized  Garrison,  uiere  is  no  saffldent  evidence  to  support  It,  and  the  ap- 
pellant is  not  enUUed  to  the  credit  npon  the  mere  fact  that  it  had  onoe  ap- 
peared in  the  books,  and  Immediately  oanoeled.  While  I  think  that  at  least 
Ua  plaintiff  was  enUtled  to  be  credited  in  the  accounting  before  Uie  referee 
with  the  amount  of  the  first  credit,  and  interest  to  the  date  of  the  accounting, 
I  also  am  couTlnoed  that  the  testtmony  inoontrovertiblj  showed  that  the  plain- 
tiff was  enUtled  to  a  in^r  credit.  In  my  opinion  the  reeolution  and  the  sub- 
sequent facts  show  a  purchase  hy  Garrison  of  2,280  seoond-mor^iage  bonds 
for  his  own  benefit,  and  not  as  a  substitution  for  the  notes  at  75  cents  on  the 
dollar.  If  this  had  been  carried  out  he  would  have  been  obliged  to  pay  the 
company  from  his  own  money  #1,710,000;  but  it  was  further  provided  that 
the  delivery  of  the  bonds  should  not  be  on  the  receipt  of  the  consideration  in 
money,  but  to  pay  in  part  what  was  called  "his"  claim  against  tlie  company. 
The  claim  eonld  be  "his"  only  by  considering  that  the  plaintiff  bad  censed  to 
own  it.  In  reality  tlie  claim  upon  which  the  notee  were  founded  was  money 
of  Qarrlson  expended  upon  the  railroad;  that  is,  the  notes  pro  tanto  were 
used  as  money  Iwlonging  to  Garrison.  Upon  actual  dellveiy  for  the  bonds 
they  became  exUnguished  for  Qairison's  benefit  In  the  result  to  the  value  of 
the  money  that  Garrison  would  otlierwise  have  owed  the  company  for  the 
bonds.  To  the  extent  the  collateral  security  was  extinguished  the  original 
indebtedness  for  which  the  security  had  been  given  was  extlngnisbed,  and  for 
this  reason  the  plaintiff  should  have  had  on  the  aecoanting  a  credit  of  75  per 
cent,  on  the  par  value  of  the  bonds,  or,  If  my  calculation  be  eorreot,  Sl,710,- 
000,  and  interest  from  May  1,  liHiS.  The  transaction  is  the  same  as  If  the 
plaintiff  had  received  as  collateral  for  a  payment  of  his  advances  for  the  com- 
pany bonds  of  the  company,  and  had  then  sold  them  to  Garrison  at  75  cents 
on  tdie  dollar,  with  consent  of  the  company. 

I  do  not  think  that  any  other  exception  of  the  plaintiff  calls  for  a  direction 
to  correct  the  account  In  any  other  pmrtieular.  The  defendants^  exceptions, 
of  course,  have  not  been  heard  on  the  plaintiff's  appeal.  In  consideration  (tf 
the  exhaustive  examination  of  the  case  by  the  referee,  and  the  great  ability 
used  by  him,  I  have  hesitated  in  coming  to  the  result  that  huB  been  an- 
nounced. The  judgment  should  be  reversed,  and  new  trial  ordered,  and  the 
order  of  reference  vacated,  with  costo  to  abide  the  event,  unless  the  defend- 
ants, by  stipulation,  consent  to  a  deduction  from  the  amount  of  the  judgment 
recovered  by  them  against  the  plaintiff  of  •1,638.667.60.  with  Interest.  If 
such  stipulation  be  i^ven,  the  judgment  is  afflrmad  tor  the  reduced  amount, 
without  costs. 

Fbbedhan,  J.,  concurs. 

IKOBAHAH,  J.,  (dUtentinff,)  I  am  nnable  to  agree  with  my  associates  in 
the  determination  of  this  appeal.  A  consideration  of  the  tratimony  foroes 
upon  me  the  conclusion  that  but  little  reliance  should  be  placed  upon  the  ev- 
idence of  the  plaintiff.  He  first  testified  during  the  life-time  of  the  defend- 
ant's testator.  After  his  death,  when  there  was  no  one  living  who  had  any- 
thing to  do  with  the  transaction  between  the  parties,  he  was  recalled  as  a  wit- 
ness several  times.  At  each  time  he  remembered  new  conversations  with 
the  defendant's  testator  and  his  son,  who  was  also  dead;  such  conversations 
never  having  been  in  the  presence  of  any  living  person,  and  evidently  fur- 
nished for  the  purpose  of  meeting  some  emergency  of  his  case  as  it  devel- 
oped. It  would  appear  as  if  section  829  of  the  Code  had  been  systematically 
disregarded  in  the  admission  of  the  evidence.  The  fact  that  Garrison,  be- 
fore his  death,  had  answered  certain  Interrogatories  without  being  sworn  in 
finotber  action,  and  that  such  answers  were  read  hy  defendant  upon  the  trial 
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of  tbb  acfcjon,  would  not  raake  the  pltdntlfTs  testimony  of  anything  that  sub* 
sequentty  happened  competent.  It  Is  only  "where  the  testimony  <tf  the  de- 
ceased person  is  given  In  eTidenoe  concerning  the  sfune  transaction  or  com- 
mnnlcations"  timt  the  evidence  d  the  other  party  as  to  the  tomsacf^on  or 
eommnntcation  can  be  noelved,  and  as  to  many  of  the  oommnnicatlonB  to 
which  plaintiff  was  allowed  to  testify  the  deceased  had  ^ves  no  testtmimy. 
This,  however,  Is  an  appeal  by  the  plaintiff,  and,  as  the  defenduts'  ol^ae- 
Uons  to  the  admission  of  testimony  are  not  st^ed  In  the  case.  It  la  Impossible 
to  say  that  any  objection  was  taken  to  the  adnilaslon  ci  the  evldanoe.  The 
nature  of  the  testimony  Is  adverted  to,  «8  upon  such  evidence  it  would  be 
manifestly  Improper  to  reverae  the  Anding  oi  fact  of  the  referee.  By  the 
twenty-aecond  flndlng  of  fact  the  referee  Onda  that  the  ncU»  therein  referred 
to  were  issued  under  an  agreempnt  between  all  the  parties  "aa  a  tempotaiy 
expedient  for  the  purpose  of  stating  the  accounts;  and  that  thereafter,  and  as 
soon  as  practicable,  second-mortgage  bonds  should  be  Issued  to  secure  or  pro- 
vide for  such  Indebtednpss,  and  to  take  the  place  of  said  notes  so  temporarily 
Issued;"  and  by  the  fortieth  finding  of  fact  the  consummation  of  that  agree* 
ment  by  ttie  sale  and  delivery  of  ttie  bonds  to  Garrison.  I  am  satisfied  that 
these  flndings  were  sustained  by  the  evidence,  but  upon  the  indlsputed  testi- 
mony 1  think  the  referee  was  clearly  right  in  the  conclusion  to  which  he  ar* 
rived. 

A  very  brief  review  of  the  facts  that  are  substantially  undisputed  will  be 
Hseful  In  determining  the  question.  It  is  found  by  the  referee,  and  for  the 
purposes  of  this  apppcd  miiat  be  taken  as  established,  that  the  plaintiff  had  as- 
signed to  Garrison  bis  contract  with  the  railroad  company  aa  security  for  ad- 
vances made  by  Garrison  ahd  used  by  plaintiff  to  carry  out  the  contract. 
Garrison  had  also  advanced  to  plaintiff  certain  moneys  which  had  been  ex- 
pended for  the  beneQt  of  the  company,  and  the  cooipany  was  Indebted  to 
plaintiff  for  tliat  muney  so  expended.  The  company  thus  made  its  promis- 
sory notes  to  plaintiff,  wlio  indorsed  them  and  delivered  them  to  Garrison. 
It  Is  not  claimed  by  either  party  that  these  notes  were  delivered  to  Garrison 
in  payment  of  plaintiff's  Indebtedness  to  him,  but  plaintiff  claims  that  Gar* 
rison  had  held  them  as  security  for  advances  made  by  him  to  plaiatiff.  Gu^ 
riaon,  holding  these  notes,  and  having  other  claims  M^alnst  the  compaoy, 
presented  an  account  to  the  company  which  included  the  noteain  question, 
and  demanded  a  settlement,  and  the  directors  of  the  company  passed  a  reso- 
lution whereby  the  president  was  anthurized  to  sell  and  deliver  to  Garristm 
second-mortgage  bonds  to  the  amount  of  $2,280,000  at  the  rate  of  75  cents  on 
the  dollar  in  payment  of  part  of  this  claim  so  presentfd  against  the  company. 
This  was  passed  with  the  knowledge  of  plaintiff.  This  being  the  situation. 
Garrison,  with  the  plaintiff's  knowledge  and  consent,  delivered  the  notes  to 
the  company,  and  received  therefor  bonds  of  the  company  at  the  rate  of  75 
cents  on  the  dollar,  secured  by  a  second  mortgage  on  the  company's  proper^. 
It  is  clear  that  as  between  Garrison  and  the  company  this  was  nothing  more 
than  a  change  of  the  form  of  the  company's  indebtedness.  Garrison  had  ob- 
ligations of  the  company  which  were  presently  due  and  enforceaUe.  The 
company  were  willing  to  fund  such  obligations  and  give  In  exchange  there- 
for bonds  secured  by  a  mortgage  upon  the  property,  payable  at  a  future  time. 
There  was  no  present  considiration  that  passed  from  Garrison  to  the  com- 

gany,  and  although  the  resolution  speaks  of  the  transaction  as  a  sale  of  the 
onds,  it  was  really  an  issue  of  bonds  In  part  payment  of  its  debt  to  Garrison. 
It  owed  Garrison  before  the  issue  of  the  bonds;  It  owed  him  after  the  issue  of 
the  bonds.  The  form  of  the  obligation  was  changed;  but  whatever  change 
there  was  in  the  form  of  the  obligation  of  the  company  as  between  plaintiff 
and  Garrison  there  was  no  change  in  their  relation.  Garrison  had  held  cer- 
tain notes  of  the  company  which  belonged  to  plaintiff.  He  had,  with  the  aa- 
aent  of  plaintiff,  delivered  those  notes  to  the  maker,  and  vee^Ted  in  lieu 
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thereof  their  obligations,  secured  by  a  mortgage  on  its  property.  The  only 
change  In  the  eecuritiea  was  to  give  to  the  substitated  obligation  a  Hen  by 
way  of  mortgage  npon  the  debtor's  property,  and  to  Increase  the  face  value  of 
the  obllgi^lons  25  per  cent.  Those  bonds  were  held  by  Garrison  in  place  of 
the  notes,  and  were  still  in  the  possession  of  his  executors  at  the  time  of  the 
trial.  The  evidence  clearly  established  that  before  this  transaction  was  com* 
pleted  the  notes  of  the  compHny  were  worthless,  and  the  bonds  issued  In  lieu 
thereof  worthless.  PledntifF  had  not  in  reality  advanced  one  dollar  of  this 
amount  represented  by  those  notes.  Every  dollar  had  been  paid  by  Qarrison. 
Garrison  had  certainly  never  received  a  dollar  of  the  money  so  Hdvanced,  and 
had  never  agreed  with  plaintiff  to  purchase  the  second-mortgage  bonds.  If 
the  bonds  had  sutwequently  become  valuable  securities,  could  Garrinon  have 
refused  to  account  to  the  plaiiitiff  for  their  proceeds?  Clearly  no.  for  the 
plaintiff  had  never  parted  with  wtiatever  interest  he  had  in  Ihem,  and  to  say 
tliat  plaintiff  is  entitled  to  a  credit  for  the  face  value  of  the  worthless  notes 
because  his  bailee  bad,  with  his  consent*  changed  them  into  higher  and  bet- 
ter securities  or  the  maker,  under  circumstances  which  would  have  made  the 
bailee  respoiis  ble  to  the  bailor  for  the  substituted  securities,  v/ould  be  impos- 
ing on  the  defendant  a  liability  far  in  excess  of  that  prescribed  by  any  rule  of 
law  with  which  I  am  acquainted.  The  full  discussion  by  the  referee  in  his 
upinion  renders  a  further  examination  unnecessary.  As  considerable  stress 
has  been  laid  upon  credits  In  Garrison's  books,  it  may  be  said  that  they  were 
not  shown  to  have  been  made  by  direction  of  Garrison.  Tlie  plaintiff  had  no 
knowledge  of  such  entries,  and  the  parties  never  acted  on  them.  So  far  as 
appears  plaintiff  did  not  claim,  during  Garrison's  life-time,  that  the  second- 
mortgage  bonds  had  been  pur<^as6d  by  Garrison  individually,  and  there  la  no 
-evidence  that  the  parties  ever  acted  upon  the  assumption  tl^t  any  such  sale 
had  taken  phue.  At  this  time,  and  for  a  long  time  prior  thereto,  plaintiff 
had  been  unable  to  furnish  money  for  the  completion  of  his  contract.  In  fact 
it  does  not  appear  that  be  ever  did  furnish  any  money,  hut  Garrison  furnished 
■all  that  was  expended.  Plaintiff  had  been  for  years  in  receipt  of  an  annual 
allowance  from  Garrison  for  bis  services,  and  it  is  clear  from  the  correspond- 
ence and  the  acts  of  the  parties  that  plaintiff  considered  that  he  bad  no  real 
interest  in  the  Gontra<^.  It  coatd  not,  under  such  drcumstances^  be  said  that 
4he  entry  in  the  books  of  the  parties  should  be  given  the  same  effect  as  if  the 
agieement  between  the  parties  were  still  understood  to  be  existing  and  In 
force.  AisnmlDg,  howeveri  tiiat  the  plaintiff  should  have  been  allowed  the 
fftoe  valae  of  the  notes  transferred  to  the  company,  it  does  not  follow  that  the 
judgment  mast  be  reversed.  It  appean  that  the  total  amounts  of  the  notes 
of  the  eompanv  delivered  by  plaintiff  to  Oarrison  was  Cl.919,710.72.  Of  this 
■amount  •326,043.12  was  not  delivered  to  the  ccnnpany  in  payment  of  the  bonds 
of  the  company.  Such  notes,  amounting  to  •^,043.12.  were  charged 
against  Garrison  by  the  referee,  having  been  subsequently  delivered  by  him 
to  the  company,  leaving  01,628.667.60  as  the  notes  glvwi  by  Garrison  in  pay- 
ment of  the  seoond-mortgage  bonds.  This  amount,  under  the  rule  as  stated 
4n  the  oi^nion  of  the  chief  judge,  idioold  have  been  charged  against  Garrison, 
This  amooat,  with  interest,  can  now  be  deducted  from  the  amount  of  the 
Judgment  awarded  against  the  plaintiff,  and,  as  thus  modified,  the  judgment 
affirmed,  without  costs  of  this  appeal;  thla  modlOcaUon  to  be  made  upon  de- 
iendaota'  omaent  thenfcOt 
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Tn  n  Warnee's  Evtatb. 
(SuiTogat0*t  Court,  JBifew  Forft  Count]/.  April  18, 1800.) 
Dbsobnt  attd  Distribution— Riwt  or  Huhbutd  is  Win's  Chobks  in  AonoN. 

Where  a  beDoficlarr  in  a  lifft-lnsnrance  policy  dies  iDtettato  and  withoat  Umm 
during  tfaBlUe-ttme  ox  th«  person  InmracL  ber  interest  in  the  poUqy,  being  a  chose 
luacuon,  vestainher  huslMuid,  andltis  linmatarial  that  he  has  not  ndnosd  it  ts 
peeseaslon. 

Broceedings  to  determine  elaims  to  personal  property  belonging  to  the 
tate  of  Sanih  L.  Warnw,  deceased. 

Oeorge  B.  Starr,  for  administratrix.  William  P.  Soott,  for  execntors  oC 
T.  L.  Warner.  S.  2>.  Bedgtokik,  tor  H.  0.  UaoKaye.  If.  M.  K.  OUott,  for 
Emily  B.  Yon  Hesse. 

Rakbou.  S.  Tbe  Interest  aoqnlred  by  tbe  beneflc^ry  upon  tb«  innaaoe  o( 
tlie  policy  was  a  chose  in  action.  Olmtted  v.  Ke^,  85  N.  T.  59S;  U.S. 
Trwt  Co.  T.  Mutual  Smefit  Lift  In*,  Co,,  115  N.  T.  152,  21  "S.  E.  Bep. 
1025.  Upon  tbe  death  cS  deceased*  Intestate,  and  wilbont  desimidantB,  the 
chose  in  action  vested  in  her  husband,  and  the  circumstance  tiAt  it  was  not 
reduced  to  possession  is  immaterlaL  White?uad  t.  Inmranoa  Co.,  102  ST. 
Y.  143.  6  K.  E.  Bep.  267;  Kobint  t.  MeUhtn,  100  K.  T.  828,  3  K.  £.  Bep. 
663.  In  the  latter  case  the  court  refers  to  the  decision  in  Fleet  v.  Perriru, 
L.  B.  3  Q.  B.  536,  on  appeal.  L.  B.  4  Q.  B.  500,  in  which  H  was  held  that 
where  a  husband  bas  not  Interfered  with  the  cboses  in  action  of  the  wifto 
during  her  life,  the  same  passed  to  her  next  of  kin,  and  that  his  repcfr^ 
sentatives  upon  his  death,  after  the  death  of  the  wife,  have  no  r&ht 
thereto.  The  court  of  appeals  said  (page  S86,  100  N.  T..  and  page  667.  S 
N.  £.  Bep.)  that  this  ruling  was  In  conQiet  with  the  current  decisions  oC 
this  state,  and  should  not  be  followed.  In  Olmsted  t.  Key^,  npra,  one 
L.  procured  a  policy  of  insurance  payable  to  the  plaintiff  O.,  as  toitstee 
for  tbe  wife  of  L..  in  1S46.  The  wife  died  in  1857.  In  1861.  L.  married 
again  one  M.  In  1864,  0.,  tbe  trustee,  upon  the  request  of  L.,  assigned 
Uie  policy  to  M.,  tbe  second  wife.  L.  died  in  1878,  intestate,  leaving  H.,  bis 
widow,  and  one  child  by  her,  and  several  children  by  bis  first  wife.  Tba 
action  was  commenced  to  determine  the  conQlctlng  claims  of  the  children  of 
the  arst.  wife  and  M.  The  court  say  fpi^  602:)  "All  the  choses  of  tSie  wife 
nut  reduced  to  possession  during  the  Joint  lives,  by  the  common  law,  paaaei 
to  the  husband  upon  her  death,  all.  without  any  exception,  and  there  Is  no 
authority  to  the  contraiy;  and  this  Is  true  whether  such  cboses  are  then  pay- 
able or  are  mere  reversionary  or  contingent  interests,  payable  at  a  f  oturs 
day,  or  mere  possibilities.  He  may  then  release  them  or  take  payment  at 
them  without  administration,  if  be  can  get  payment.  Hanaom  v.  ITiehalt, 
22  K.  Y.  110.  If  administration  is  needed  to  reduce  the  choses  to  possession, 
he  is  entiUed  to  it,  and  if  there  are  no  debts,  the  administration  is  solely  for 
his  beneBt.  If,  after  his  wife's  death,  the  husband  does  not  release,  assign, 
or  reduce  to  possession  her  choses  In  action  during  hIsUfe-time.  then  after  his 
death  bis  personal  representatlvesareentitledtosKlmtttiBtration  upon  them  for 
the  benefit  of  bis  estate  as  part  of  his  assets."  The  court,  applying  those 
principles  to  tbe  case,  held  that  tbe  wlfe>  Intereat  in  the  policy  waa  a  choae 
in  action,  and  at  her  death  passed  toherliuBband  in  bifl  fight  of  survivorship. 
U.  S.  Trust  Co.  V.  Mutual  Sen^  Life  Ine.  Co.,  supra.  Is  cited  by  the  con- 
testants, in  support  of  their  contention ;  but.  as  a  matter  of  fact,  it  is  an  au- 
thority against  tliem.  The  policy  in  tliat  case,  as  construed  in  tbe  court  of 
appeals,  is  identical  with  one  of  tbe  policies  in  the  case  at  bar.  Tbe  defendant 
issued  a  policy  of  insurance  on  the  life  of  F.,  for  tbe  sole  use  of  hia  wife,  but 
in  case  she  died  before  him  then  the  amount  should  be  payable  to  their  children, 
or  to  tbe  guardian  of  the  children  If  under  age.   The  wife  died,  leaving  her 
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husband  sarviving  and  three  children.  One  of  then  children  died  after  tiM 
mother,  before  the  father,  intestate  and  without  isBoe,  leavii^  a  husband 
surviving  her.  This  action  was  bronght  by  the  plaintiffs  as  guardian  of  Um 
chlldrm  of  a  deceased  child  of  the  insured,  to  recover  their  psoporttonate 
share  of  one-third  oC  the  proceeds  which  was  paid  to  the  administrate  (the 
husband)  of  the  said  deceased  child.  The  court  said:  "When  she  [the  wife 
of  the  Insured]  died  before  her  hnsband,  the  only  persons  interested  in  the 
policy  were  her  children  then  living,  and  the  whole  policy,  as  a  chose  in  action* 
belonged  to  them.  They  held  vested  interests  thei^n  aa  they  could  in  other 
choae  In  action,  payable  at  a  future  time.  *  *  *  In  the  event  that  has 
happened,  tbe  policy  might  be  construed,  and  Is  payable,  precisely  as  if  tha 
children  alone  had  been  named  therein.  Tberetora  when  Mrs.  Miles  [the  de- 
ceased daughter  of  the  insured]  died,  her  Interest  in  (he  policy  passed  to  hw 
administrator,  as  her  personal  representative,  and  as  part  of  her  personal 
estate;  and  upon  the  death  of  Mr.  Finn  [the  insured]  on&-tbirdof  tbe  policy 
was  payable  •  *  *  to  the  administrator  of  Mrs.  Mites."  Costs  will  bs 
awarded  to  the  administratrix  only.  The  affidavit  submitted  In  support  of 
the  bill,  liowever,  does  not  comply  with  rule  22. 


In  re  Bibd's  Estatb. 
(Surrofjate's  Court,  New  Torh  Counly.  July  96^  1890.) 

1.  LxoAOT  Tax— FaODNuaT  LaeAor— Cash  Valub. 

Under  Iaws  N.  Y.  1887,  C.71S,  S  1,  impoalDg  a  tax  on  all  property  whiota  shill 
paas  by  will,  except  tbat  "an  Mtata  wtdob  may  be  valued  at  a  leu  eain  tban  1500 
sball  not  be  tuUeot  to  auoh  duty  or  tax,  "a  l^ao7  of  $600  imct  tbatalrmuribsfe  value 
of  its  face,  and  u  inbjeot  to  the  tax. 

ft.  Bams— BxncpTiom— Qdld  or  Asoptmd  Cniuk 

The  provision  of  Motion  1,  declaring  tbat  a  legacy  to  an  adopted  olilld,ortoaper- 
Bon  to  whom  "  the  deoeaBed  nas  not  for  less  than  ten  years  prior  to  bis  or  her  death 
stood  in  tbe  vataally  acknowledged  relation  of  a  parent,"  shall  not  be  aabject  to 
the  tax,  does  not  Include  the  ciilld  of  an  adopted  ohud. 

Ftoceedlngs  for  the  taxation  of  certain  legacies  under  the  will  of  Mary  E. 
Bird. deceased.  IawbN.  Y.1887,o.713,gl,i8asfoUow8:  "Section  1.  After 
the  passage  of  this  act,  all  property  which  shall  pass  by  will  or  by  the  intes- 
tate laws  of  this  state,  from  any  person  who  may  die  seised  or  possessed  of 
the  same  while  a  resident  of  this  state,  or  if  such  decedent  was  not  a  resident 
of  this  state  at  the  time  of  deitth,  which  property,  or  any  part  thereof,  shall 
be  within  this  state,  or  any  interest  therein,  or  income  therefrom,  whteh  shall 
be  transferred  by  deed,  grant,  sale,  or  gift,  made  or  intended  to  take  effect  tn 
possession  or  enjoyment  after  the  death  of  the  grantor  or  bai^lnor,  to  any 
person  or  persons,  or  to  any  body  politic  or  corporate,  in  trust  or  otherwise, 
or  by  reason  whereof  any  person  or  body  politic  or  corporate  shall  become 
beneflcially  entitled,  in  possession  or  expectancy,  to  any  property,  or  to  the  in- 
come thereof,  other  than  to  or  for  the  use  of  his  or  her  father,  mother,  hus- 
band, wife,  child,  brother,  sister,  tbe  wife  or  widow  of  a  son,  or  the  husband 
of  a  daughter,  or  any  child  or  children  adopted  9s  such  in  conformity  with  tbe 
laws  of  the  state  of  New  York,  or  any  person  to  whom  the  deceased  for  not 
less  than  ten  years  prior  to  his  death  stood  in  the  mutually  acknowledged  re- 
lation of  a  parent,  and  any  lineal  descendant  of  such  decedent  born  in  lawful 
wedlock,  or  the  societies,  corporations,  and  institutions  now  exempted  by  law 
from  taxation,  by  reason  whereof  any  such  person  or  corporation  shall  become 
beneficially  entitled,  in  possession  or  expectancy,  to  any  such  property,  or  to 
the  income  thereof,  shall  be  and  is  subject  to  a  tax  of  Ave  dollars  on  every 
hundred  dollars  of  the  clear  market  value  of  such  property,  and  «t  and  after 
the  same  rate  for  any  less  amount,  to  Iw  paid  to  the  treasnrerof  the  proper 
county,  and  in  the  city  and  county  of  New  York  to  the  comptroller  thereErf, 
for  the  uae-of  the  state;  and  all  adminlstraton,  exeentors,  and  trustess  shall 
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be  liable  for  any  and  allsucb  taxes  until  the  same  shall  have  been  paid  as  here- 
inafter directed:  provided*  that  an  estate  which  may  be  valued  at  a  lest  sum 
fban  Ave  hundred  dollars  stwU  DOt  be  sul^Ject  to  auch  duty  or  tax." 
Wm,  H.  Page,  Jr*,  tor  the  ezecator. 


Ransou,  £k  The  main  question  to  be  disposed  of  In  this  matter  la  whether 
a  legacy  of  9500  is  of  the  fair  market  value  of  its  face,  and  hence  subject  to 
the  tax  imposed  by  the  act*  (chapter  713,  Laws  1887.)  By  section  1  of  this  act 
It  is  provided  that  "an  estate  which  may  be  valued  at  a  less  sum  than  $500 
shall  not  be  subject  to  such  duty  or  tax,"  The  question  seems  plainly  an- 
swered in  the  afflnnatlve  by  the  act  itself,  the  only  source  of  information  on 
the  subject.  The  Intent  of  the  legislature  is  to  be  ascertained,  and  such  seems 
to  me  to  have  been  ttiat  all  property  of  ttae  value  of  not  less  than  the  sum  of 
$500  at  the  date  of  decedent's  death,  passing  by  will  or  by  our  intestate 
law  to  collaterals,  is  subject  to  a  tax  of  5  per  cent,  thereon,  which  Is  declared 
by  the  act  to  be  a  Hen  upon  the  property  to  be  taxed,  and  is  a  condition  law- 
fully imposed  by  the  legislature  upon  the  devolution  of  the  title  to  such  prop- 
erty. The  title  to  the  property  vested  In  the  legatee  or  distributee  at  the  date 
of  decedent's  death.  At  that  time  it  passes  to  him,  and,  by  the  words  of  the 
act,  its  fair  and  clear  market  value  must  be  ascertained  as  of  that  date,  by  an 
appraisement  to  be  then  had;  and  the  tax  is  declared  to  be  then  "due  and  pay- 
able," and  at  that  time  the  right  of  the  state  to  the  tax  vested.  By  section  4 
of  the  act  it  is  provided  that  the  legatee  or  distributee  may  have  18  months 
within  which  to  pay  the  tax,  without  interest.  It  would  seem,  therefore, 
that  the  l^islative  intent  is  cleai'.  For  six  months  after  the  legacy  may  have 
come  to  Ills  possession,  the  Ieg:itee  is  relieved  from  the  payment  of  the  tax. 
It  seems  to  me  plain  that  the  legislature,  in  order  to  efTectuate  the  purpose  of 
this  act,  were  compelled  to  provideatime  when  the  value  of  the  property  sub- 
ject to  the  tax  must  l>e  ascertained,  and  upon  that  value  the^tax  must  be  paid 
as  a  condition  of  its  delivery  to  the  legatee.  The  machinery  provided  for  as- 
certaining the  value  of  such  property  was  not  intended  for  use  in  respect 
moneyed  legacies.  Section  6  of  the  act  proves  the  soundness  of  this  proposi- 
tion, I  think:  "If  the  legacy  be  money,  the  executor  shall  deduct  the  tax  there- 
from, or  if  the  legacy  or  property  be  not  money,  he  shall  collect  the  tax 
thereon  upon  the  appraised  value  thereof  from  the  legatee  or  person  entitled 
to  such  property ;  and  he  shall  not  deliver  or  be  compelled  to  deliver  any  spe- 
ciSc  legacy  or  property  subject  to  tax  to  any  person  until  he  shall  have  col. 
lected  the  tax  thereon.**  This  section  further  provides  that  "If  such  legacy 
be  given  In  money  to  any  person  for  a  limited  period,  lie  [the  executor]  shall 
retain  the  tax  upon  the  whole  amount.*'  Thus  we  see  that  the  legblature 
plainly  distinguished  between  a  moneyed  legacy  and  one  of  other  property, 
and  find  authority  for  the  construction  which  has  been  given  to  this  act  by 
me  in  sevtrral  cases  heretofore,  that  a  money  legacy  need  not  be  appraised. 
In  fact,  the  meaning  of  the  act  itself  is  an  appraisement  by  the  legislature  of 
a  money  legacy  at  its  face  value  at.thedateof  the  decedent's  death.  Legacies 
of  property  not  in  money  are'to  be  appraised  at  their  fair,  clear  market  value, 
as  of  the  date  of  decedent's  death,  not  as  of  one  year  thereafter,  when  the 
legacy  is  payable  and  Its  delivery  may  be  enforced.  It  is  said  that  the  fair, 
clear,  market  value  of  the  property  subject  to  the  tax  is  what  It  will  be  worth 
when  the  legatee  is  entitled  to  receive  It,  and  may  compel  its  delivery  to  him. 
This  construction  of  the  act  works  its  repeal.  Moreover,  it  is  contrary  to  tto 
very  letter.  The  soundness  of  this  proposition  is  shown  by  a  consideration  of 
the  rights  of  the  parties  In  case  of  property  other  than  money,  which  had  ap- 
preciated In  value  since  decedent's  death;  for  instance,  stocks.  I  am  aware 
that  the  learned  surrogates  of  Westchester  and  Kings  counties  have  decided 
this  quflsUon  diftorently.  Thqr  have  a|)praised  the  moaey  ieg/uy  at  wlu^  It 
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will  be  worth  to  the  legates  at  the  end  of  the  year,  and  to  aicertaln  that  UxA 
they  teike  5  per  eent.  from  its  face  valae.  Z  confeea  I  am  unable  to  perceive 
any  aathorl^  tor  that  rate  otdiecount.  Legal  Interest  Is  6  per  cent,,  and,  it 
any  discount  should  be  allowed,  why  not  at  the  legal  tmte  of  interest?  At 
this  point  it  occurs  to  me  that  the  rate  of  interest  might  be  increased  or  di- 
minished withina  yenrafter  decedent's  death,  and,  of  course,  any  change  in  the 
rate  of  interest  would,  according  to  the  construction  of  the  learned  surrogates, 
effect  the  market  TOlne  of  the  legaqy.  I  am  unable  to  accept  ttielr  construc- 
tion of  this  act.  and  I  must  liold  that  the  legacies  of  #600  each  are  subject  to 
the  tax. 

Another  gaeetion  is  presented  by  couosel  for  executor,  who  has  most  ably 
and  ingeniously  argued  against  the  liability  of  these  legacies  to  the  tax,  Uh 
wit:  That  one  of  the  legatees  should  be  held  exempt  upon  thegrotfnd  that  she 
is  a  child  of  an  adopted  child,  and,  as  such,  falls  within  the  exempted  class. 
1  cannot  acquiesce  In  this  construction.  The  statute  (section  1)  is  very  ex- 
plicit in  staUng  tiie  classes  that  are  exempted,  and  expressly  dei^res  that  a 
person  adopted,  or  who  has  stood  for  more  than  10  years  in  the  mutual  ac- 
knowledged relationship  of  »  parent,  la  exempted,  aol  the  deeoendant  of  such 
pcfson.  Ai^ralaer's  report  is  affirmed. 


In  re  Shzkwell's  Estats. 
(9u*ro0cUe*«  Court,  Kinga  Ooitntu.  Aufust  90,  U90.) 

LaflAor  Tjx— TjuuBu  VjLLca— Dinuonoir. 

Under  Laws  H.  T.  1887,  o.  713, 1 1.  detdarlo?  Out  all  propertT  wUoh  shall  pew 
hr  will  shall  be  subject  to  a  tax,  "provided  that  an  estate  which  be  valued  at 
a  less  cam  than  t600  shall  not  be  subject  tosnch  dn^  or  tax,*  all  taxable  legacies 
are  exempt  from  taxation  to  the  extent  cf  IfiOO. 

Prooeedings  tor  the  taxation  ot  eertotn  legacies  under  the  will  of  Bmijamln 
W.  Bherwell,  deceased. 

.  CftarUf  S,  Oti§,  tor  the  sdministrator.  Jot.  W.  Ridgtoay,  Dlst.  Atty.,  for 
the  county  treasurer. 

Abbott,  S.  This  is  an  application  to  determine  the  amount  at  which  cer- 
tain legacies  shall  be  assessed  for  purposes  of  taxation  under  chapter  718. 
Laws  1887.  It  is  contended  in  behalf  of  the  legatees  that  each  legatee  is  en- 
titled absolutely  to  an  exemption  of  $500  from  her  legacy,  and  that  the  same 
should  be  assessed  at  the  amounts  of  such  legacies  respectively,  less  $500. 
This  is  an  entirely  new  question  under  the  act,  and  seems  never  to  have  been 
passed  upon.  The  exact  language  of  the  act,  so  far  as  It  relates  to  this  sub- 
ject, is  as  follows:  "All  property  which  shall  pass  by  will  «  *  •  to  any 
person  or  persons  *  *  *  shall  be  and  is  subject  to  a  tax  of  Ave  dollars 
on  every  hundred  dollars  of  the  clear  market  value  of  such  property,  and  at 
and  after  the  same  rate  for  any  less  amount:  «  *  •  provided,  that  an  es- 
tate which  may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall  not 
be  subject  to  such  duty  or  tax."  Section  1.  We  search  the  act  In  vain  for 
anything  to  aid  ns  in  the  construction  of  the  clause  In  question.  The  law  la 
now  settled  that  the  "estate"  referred  to  in  the  act  relstes  not  to  the  aggre- 
gate estate  of  the  deceased  person,  but  to  the  legacy,  distributive  share,  or 
other  interest  subject  to  the  tax.  In  re  Howe,  112  K.  T.  100, 19  K.  E.  Bep. 
518;  In  re  Vager,  111  N.  T.  S43,  18  N.  E.  Bep.  866.  It  is  also  a  well-settled 
rule  of  construction  of  legislative  acts  imposing  a  special  tax  that  the  burden  is 
on  tbestete  toshow  that  the  facts  bring  any  particular  case  within  the  terms  of 
the  statute.  The  burden  does  not  rest  with  the  person  sought  to  be  taxed  to 
show  that  he  falls  clearly  within  the  terms  of  a  special  exemption  contained  in 
the  act,  as  in  thecaseof  a  law  Imposing  a  general  tax.  in  re  fnston,  118 
T.  174, 21 N.  E.  Bep.  87.  At  page  177, 113  N.  Y..  and  pagoSS,  21 N.  IS.  Sep., 
v.llH.y.a.no.l5— 57 
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Judge  AnjmsWB  si^s:  **Tbe  Ux  Imposed  by  this  act  is  not  a  oommon  bur- 
den upon  all  the  property  or  upon  the  people  within  the  state.  It  is  not  a 
genera]  but  a  apeotal  tax,  reaching  only  to  special  cases,  and  affecttng  only  a 
special  class  of  persons.  The  exeouttus  in  this  case  do  not,  therefore,  la  any 
proper  sense,  claim  enmptlon  from  a  general  tax  or  a  oommon  bnrden. 
Their  claim  is  that  there  is  no  law  which  impoees  snob  a  tax  upon  the  prop- 
erty in  their  hands  aa  executors.  If  they  were  seeking  to  escape  from  gen- 
eral taxation,  or  to  be  exempted  from  a  common  burden  Impoeed  upon  the 
people  of  the  state  generally,  then  the  antbadtiea  cited  by  the  learned  counsel 
for  the  people,  to  the  effect  that  an  exemption  thus  claimed  must  be  clearly 
made  out.  would  be  applicable.  But  the  executors  come  into  court  claiming 
tliat  the  special  taxation  provided  for  In  the  Laws  of  1885  is  not  applicable  to 
them,  or  the  property  which  they  represent  In  such  a  case,  they  have  the 
right,  both  In  reason  and  In  justice,  to  claim  that  they  shall  be  clearly  brouglit 
within  the  terms  of  the  law  before  they  shall  be  subjected  to  its  burdens.  It 
is  a  well-eetabtished  rule  that  a  citizen  cannot  be  subjected  to  special  burdens 
without  the  clear  warrant  of  the  law."  Therefore  we  are  not  subject  to  the 
same  rigid  and  exact  rules  of  construction  which  would  apply  in  case  an  ex- 
emption were  claimed  from  an  act  imposing  a  general  burden  upon  all  prc^ 
erty.  Such  an  intent  of  the  legislative  bwlymuat  be  found  in  the  terms  of 
the  act  as  will  make  the  tnx  an  equal  burden  upon  all  members  of  the  same 
class.  In  Re  MePherson,  104  K.  Y.  306,  10  N.  £.  Bep.  685,  Judge  Eakl.  in 
passing  upon  the  constitutionality  of  the  act,  snys,  at  page  318,  104  N.  Y., 
and  page  686.  10  K.  E.  Bep.:  "If  this  be  regarded  as  a  tax  upon  prop- 
erty, then  it  is  free  from  constitutional  objection,  if  it  be  equally  imp(wed 
and  properly  apportioned  upon  all  the  property  of  the  class  to  which  it 
belongs."  If  the  construction  contended  for  on  behalf  of  the  state  be  ac- 
cepted, we  encounter  the  paradox  of  a  legacy  of  $501  netting  the  legatee 
$475.95,  Willie  a  legacy  of  $499  neU  the  legatee  $499.  This  constitntes 
an  inequality  between,  and  Injustice  to,  members  of  the  same  general 
cluas,  which  the  legislature  could  not  have  intended,  as  a  tax  "is  not  equally 
imposed  upon  all  the  property  of  the  class  to  which  it  belongs."  With, 
out  reference  to  the  amount  of  the  taxable  estate,  I  am  of  the  opinion 
that  it  was  the  intention  of  the  l^slature,  fairly  dedudble  from  the  terms  of 
the  act,  that  all  taxable  "estates"  should  be  exempt  from  taxation  to  the  ex- 
tent  of  $500.  The  argument  of  counsel  that  the  iU»olute  taxable  amount  itf 
$500  was  fixed  by  the  l^siature  because  the  machinery  of  the  lav  will  not 
be  put  in  motion  to  collect  a  petty  revenue,  would  be  equally  applictO^e  to 
every  general  tax  when  an  express  exemption  of  a  given  amount  ia  prescribed 
by  law.  as  in  the  case  of  the  $1,500  exemption  to  dergyraen.  2  Bev.  St.  (8th 
Ed.)  1083.  Let  $500  be  deducted  from  the  share  of  each  of  the  three  nieoet, 
$1,500  in  all  from  the  amount  to  be  paid  by  the  admlnista^,  and  Vbm  bat- 
ance  «C  the  fund  ba  aaseased  for  the  purposea  Oi  taxation  ondar  tha  aot. 


In  re  Houes*  Wiu*  , 
{Swrrof/ate't  Court.  King*  CowUv*  JnlJi  1890.) 

TTnts  Ttfnrn  tTTTrn  FiTirennr 

The  pwper  offered  forpnlwtswas  fMind  among  the  prfrata  papewof  deeedant, 
It  then  Mowed  that  the  oottom  of  the  first  page  had  been  out  off.-  Tbm  enttinff 
was  ragged  and  uoevoD,  and  there  was  do  oonowiiaent  of  the  fact  that  aomothtag 
had  been  written  on  the  following  line.  The  paper  was  so  folded  that  the  rah- 
■cribing  witnasaea  ooald  not  m  that  tt  had  been  motUatad  lAnee  Its  sxaanttoB. 
The  first  page  eaded  with  a  p«rf  ect  aantMiee)  and  the  seoond  page  bepw  wtth  oaa. 
Held,  that  OS  ontttog  waa  done  before  the  will  was  ezeouted. 

Proceedings  for  the  probate  of  the  will  of  George  Homei,  doeeased, 
Arthur  Murphy  and  M.  E.  Haipin,  for  proponent.   Crook  d  Barnard 
for  oonteBtanta. 
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Abbott,  S.  Upon  all  the  evldenca  in  this  proceodiog,  I  do  not  thlak  the 
proportion  tenable  that  there  is  a  pieaumptlon  that  the  instrament  offered 
for  probate  was  mutilated  after  execution.  Ko  proof  has  been  offered  which 
would  warrant  any  each  ptesumption.  The  paper  was  folded  in  such  a  man- 
ner that  neither  of  the  subscribing  witnesses  can  swear  that  the  paper  pre- 
■rated  for  probate  faaa  been  mnUMted  or  changed  in  any  way  sinoe  its  exe- 
cntiffli.  The  will  was  found  among  the  private  papers  of  ttu  deceased,  and 
does  not  appear  to  ttave  been  disturbed  by  any  one  until  found  by  theexeo- 
utor  a  day  or  two  after  the  testator's  death,  and,  when  discovered,  was  In  form 
aa  presented  for  probate.  I  think  the  testator,  finding  be  had  made  a  mis- 
ta)ce  in  writing  the  will,  cat  off  the  bottom  of  the  first  page  himself  before 
execution,  and  I  am  the  more  convinced  of  this  from  the  i^eftrance  of  the 
docaaoent  Itself.  The  cutUog  is  ragged  and  uneven,  and  no  conce&lment  of 
tin  fSct  is  attempted  that  there  had  been  something  written  on  the  followlsg 
line,  which,  if  It  had  been  cut  with  fraudulent  intent,  would  hardly  have 
been  the  oasch  The  first  page  ends  with  a  p«feot  sentence,  and  the  next  page 
begins  with  one,  which  couu  hardly  happen  if  the  mutilation  had  taken  place 
Bubseqnent  to  the  exeoation.  "  Where  an  Interlineation  fair  upon  the  face  of 
an  instrument  is  entirely  unexplained,  we  do  not  understand  that  there  is 
any  presum^on  tliat  it  was  fraudulent^  made  after  the  execution  of  the 
instrument.^  Crogman  t.  Cremman,  95  K.  Y.  152.  It  is  conceded  that 
the  paper,  as  it  stands,  disposes  «f  lUl  the  real  estate  of  which  the  testator 
died  possessed.  Let  decree  enter  admitting  the  will  presented  to  probate. 


StntaooATB's  Ooiikt — J cribdiotion — Comt»jlct  to  Mm  Wiu- 

Where  a  tMUtor  makes  a  will  in  punaanoe  of  *  contraot  to  do  80,  and  aftra*- 
wards  makes  another  will  revoUnff  the  first,  the  later  paper  wtU  be  admitted  to- 
probate,  slnoe  the  surrogate's  court  has  no  JunsdlctloD  to  deal  with  ooatnuits.  ThA- 
nmedj  of  the  beoefloiariea  under  the  first  will  Is  by  suit  In  aqntlj. 

Proceedings  f6r  the  probate  of  the  will  <tf  James  M.  Oloucester,  dersawd. 

WUtiamwn  A  ReynotOs,  (/.  San^den  Dougherty^  of  counsel,)  fur  William 
M.  Martin.  T,  McCatUs  Stawart,  for  Qeorge  M.  Bice.  CAarIss  H.  Smith, 
for  0.  K.  Gloucester.   Jamet  C.  Ohureht  special  guardian. 

Abbott,  B.  James  K.  Gloucester  died  on  March  21. 1890,  leaving  a  last 
will  and  testament,  benring  date  Febrnary  20, 1890.  In  this  will  the  revoca- 
tory clause  is  full  and  complete:  "I  «  •  *  declare  this  to  be  my  last 
wiU  and  testament,  hereby  revoking  and  annulling  all  former  and  other  wills 
by  me  at  any  time  heretofore  made. "  This  will  was  offered  for  probate,  and, 
on  objections  filed,  proceeded  to  trial.  I  am  convinced  from  the  evidence  of- 
fered that  it  was  the  will  of  a  free,  unrestrained,  and  competent  testator,  and 
ttiat  all  the  statutory  formalities  were  complied  with  in  Its  execution.  Eliz- 
abeth A.  Glonoeeter.  the  wife  <a  this  testator,  died  In  IS&S,  leaving  a  last  will 
and  testament,  in  and  by  which  she  directs  that  one-Beventb  part  of  herestate 
be  held  in  trust  ft>r  her  husband,  and  that  her  trustee  should  invest  the  same, 
and  pay  over  to  him  the  interest  or  fncome  arising  therefrom  daring  his  nat- 
ural life,  and  to  pay  over  the  said  seventh  part,  the  accrued  intereat,  income, 
and  accumulations,  if  any,  unto  such  person  or  persons  as  he  shall  by  his  htst 
will  and  testament  direct,  giving  and  granting  unto  him  full  power  and  au- 
thority to  give,  devise,  and  bequeath,  and  dispose  of  said  seventh  part  by  bis 
last  will  and  testament  as  he  shall  desire  and  see  fit.  On  the  4th  day  of  Oc- 
tober. 188S.  the  testator  entered  into  a  contract  with  his  children  In  and  by 
which  he  agreed  to  withdraw  all  opposition  to  the  probate  of  the  will  of  his 
wife,  and  agreed  to  make  his  irrevocable  wilt,  giving  bis  share  In  the  estate 
of  his  wife,  oTer  whteh  he  had  the  power  of  dl^iositlon  smd  appointment  bj 


In  re  Glouoebteb's  Estate. 

(SwrogaUft  Court,  King»  Camiy.   Jtily,  ISOO.) 
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faer  will,  In  equal  shares  to  his  children.  Id  accordance  with  this  agreement, 
and  on  the  same  day,  the  testator  executed  wUb  due  formalltj  a  will,  of  which 
the  followinff  is  a  summary:  "Whereas,  I  have  entered  into  a  contract  with 
m7  children  In  which  I  have  agreed  to  make  a  last  will  and  testament  which 
shall  be  Irrevocable,  «  «  *  now  I  do  give,  devise,  limit,  and  appoint  all 
SBj  share  of  said' estate  nnto  the  fcdlowing  named  children. "  tfo  executor  is 
named.  Subsequently  to  the  execution  of  this  will  one  of  the  children  of  ttie 
testator  assigned  his  interest  for  a  valuable  consideration,  and  this  assignee 
now  contends  that  the  6rat  or  soH»11ed  ** irrevocable**  will  shall  be  admitted 
to  probate  concurrently  with  the  second  or  last  will.  Under  the  aatborlties, 
if  the  Orst  will  wss  made  for  a  vmloable  consideration,  its  provisions  may  be 
enforceable  against  his  esfcate  as  a  binding  oontract  In  a  court  of  equity.  So 
far  as  it  can  be  deemed  to  be  a  last  will  and  testament,  it  baa  been  revoked, 
in  express  terms,  hgr  the  testator  In  his  last  will,  and  therefore  has  no  longer 
any  legal  existence  aa  a  last  will  and  testament.  This  court  has  no  Jurisdic- 
tion to  deal  with  contracts.  Let  decree  enter  admitting  last  will  to  probate. 


in  re  STBtNGBB's  Estate. 
In  re  hAxe  et  ai. 

iSurrogaUft  Court,  Westchester  County.  May,  1880.) 

■XSOVTOBS  AVD  AdKIHIBTKATOBS— PBOOV  OT  CuiM— £1XPBKU  COHXaAOT. 

On  the  Judicial  settlemeDt  of  his  accouDts  an  exeontor  soaght  to  eBtabUsh  aeWm 
against  decedent's  estate  for  services  rendered,  taxes  paid,  sod  for  board  famlsbed 
by  him.  It  appeared  that  the  claimant  had  lived  with  decadent  In  her  honae,  and 
that  she  had  taken  her  meals  at  his  table  for  about  four  years.  The  testimony  of  a 
witness  whom  decedent  had  sent  to  ask  the  claimant  to  visit  her  and  who  heard 
the  conversation  between  them,  was  as  follows:  "Mrs.  Strlncrer  [decedent]  asked 
htm  [olaimant]  If  he  would  move  there,  and  after  some  talk  aooat  it  he  finally  oon- 
swted.  He  said  that  be  had  hired  a  plaoe,  and  got  a  place  where  he  wished  to  go.  and 
it  wonld  not  pay  him  to  move  there.  *  •  •  Dnrinf  the  oo&versation  she  said 
that  he  woald  not  lose  anytbing  by  the  operation.  •  •  *  Jost  before  he  left, 
she  asked  him  to  pay  the  taxes,  but  ne  did  not  make  any  answer."  Decedent  never 
paid  olalmsnt  any  money,  or  acknowledged  any  liahUlt?  to  do  so.  She  bequeathed 
to  him  her  houseaold  furniture  and  the  use  of  part  of  the  house  for  flva  years,  on 
condition  that  he  should  pay  the  taxes.  Held,  that  the  services,  etc,  were  ren- 
dered and  furnished  under  an  express  contract,  and,  th*  terma  titeteox  not  being 
shown  by  the  evldenoe,  the  claimant  ooold  not  recover  on  a  Quantum  merutL 

Proceedings  tia  tbe  jndicial  settlement  of  the  accounts  of  William  Lsng 
and  Cella  A.  Howell,  as  executors  of  the  will  at  Elixa  Stiinger*  deceased. 
Mrs.  Stringer  was  a  widow,  and  In  delicate  health.  She  lived  In  a  bouse 
which  she  owned  in  the  town  of  Mamaroneclc  with  a  savant  girl  and  one 
Frank  Coles,  a  nephew  of  WllUam  liing,  whom  she  had  brought  up.  Toung 
Golfls  being  about  to  leave  her,  she  sent  him  to  get  bis  uncle  to  come  to  see 
her.  Tha  unde  accordingly  came,  and  after  some  eonwsatton  with  Mis. 
Stringer  be  agreed  to  bring  bis  family  to  Mrs.  Stringer's  house.  He  lived  in 
the  house  for  about  four  years.  He  now  seeks  to  recover  on  a  quantum 
meruit  for  services  rendered,  for  taxes  paid,  and  for  board*  amounttng  to 
about  •2,800.  The  claim  is  contested  by  Celia  A.  Howell,  the  ezeeutrlz.  who 
is  a  re^naty  legatee,  and  otheis. 

Arthur  a.  SoffiMn,  for  executor.  Lang.  S,  r.DvftmaA,  for  oonteatants. 

Coffin,  S.  Tlie  testimony  of  those  witnesses  who  related  what  the  testa^ 
trix  said  to  them  when  the  claimant  was  not  present,  touching  the  terms  on 
which  he  occupied  the  premises,  and  which  was  objected  to,  must  be  disre- 
garded, tbe  objection  being  well  taken.  The  case  must  th<u«fore  be  deter- 
mined upon  tbe  other  evidence  given.  It  has  been  well  and  wisely  settled 
that  a  claim  of  an  executor  or  administrator  against  the  estate  he  represents 
sliould  be  regarded  with  suspioion,  and  its  meriia  closely  acmtlnized.  The 
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reasons  are  too  obvloas  to  require  repetittoo  here.  It  is  quite  apparent  that  la 
this  cue  there  was  an  express  ooatract  or  agreement  between  the  deceased 
and  the  oiaf  mant;  and  because  he  la  unable  to  prove  its  terms  he  cannot  aban- 
don it  and  aeek  to  recover  a  quantum  nuruit  on  an  Implied  contract.  If  he 
cannot  recover  according  tn  the  terras  of  the  express  contract,  be  most  faiL 
The  prlaciple  is  that  promises  in  law  exist  only  in  the  absence  of  expres* 
promises.  Chit.  Cont.  25.  The  facts  disclosed  are  substantially  these: 
Coles,  the  young  man  deceased  bad  reared,  was  about  to  leave,  and  at  ber  sug- 
gestion he  went  to  gel  bis  uncle,  the  clairaiint,  to  come  and  see  her.  Hia 
testimony  Is  given  thus:  **Mr.  Lung  anil  Mrs.  Stringer  were  np-stairs  in  ber 
room,  and  I  was  present.  Mrs.  Stringer  a<iked  blm  if  be  wuuld  move  there, 
and,  after  some  talk  about  it,  he  finally  consented.  He  said  that  he  bad  hired 
a  place,  and  got  a  place  where  be  wished  to  go,  and  tt  would  not  pay  him  to 
move  tliere.  After  quite  a  good  deal  of  conversation  and  talk  be  fioally  con- 
sented, and  sbe  seemed  very  much  pleased.  During  the  conversation  she  said 
he  woald  not  lose  anything  by  the  operation,  and  that  Frank  had  been  very 
good  to  ber.  Just  before  he  left  she  asked  blm  to  pay  the  taxes,  but  he  did 
not  make  any  answer."  This  testimony  is  very  unsatisfactory.  It  gives 
none  of  the  details  of  the  conversation  as  to  the  terms  considered  between  the 
parties,  and  yet  the  claimnnt  moved  there  with  this  family,  occupied  certain 
rooms  in  the  house,  as  did  the  deceased  certain  other  rooms;  he  did  |>ay  the 
taxes,  and  delivered  the  receipts  therefor  to  her;  she  ate  her  meals  with  his 
family  about  seven  months  in  the  year,  except  when  she  had  company,  and 
there  is  not  a  particle  of  evidence  to  show  that  she  ever  paid  him  any  money^ 
or  acknowledged  any  liability  to  do  so,  or  that  he  ever  demanded  any  at  any 
time  during  the  four  years  over  which  the  relations  extended.  By  her  will 
she  bequeattied  to  him  her  household  furniture,  and  also  devised  to  him  the 
use  of  the  part  of  the  house  and  pitrt  of  the  land  for  five  years,  on  condition 
that  he  should  pay  the  taxes.  Tliese  facts  alone  lead  my  mind  to  the  conclu* 
sion  that  there  was  an  express  agreement  between  the  parties.  But  there  is- 
an  additional  fact  of  much  cogency.  The  claimant  himself  was  called  to  the 
stand  and  asked  to  **state  what  the  contract  was  between  you  and  Mrs.. 
Stringer  in  relation  to  your  coming  there  and  taking  care  of  the  place. "  The 
qnesUon  was  objected  to,  and  the  objection  sustained,  but  the  question  itself 
concedes  the  fact  that  there  was  a  contract,  and  was  doubtless  based-  upea 
information  obtained  from  the  client.  The  learned  counsel  for  the  claimant^ 
in  a  brief  submitted,  says  the  contract  could  not  be  proven  "l>eCHuse  of  tlie 
objection  to  claimant's  testifying,"  and  that  he  therefore  relies  **on  the  law 
of  that  large  class  of  cases  which  bold  that  services  being  performed,  the  law- 
implies  a  promise  of  payment."  Those  cases  to  which  he  refers  are  cases 
where  services  were  rendered  in  the  absence  of  any  express  agreement.  I 
cannot  divest  my  mind  of  the  belief  that  there  was  such  an  agreement,  and 
ita  terms  not  having  been  established,  it  cannot  be  enforced.  The  eMm  is 
therefore  disallowed. 


In  n  Hott'8  Ebtatb. 
(SwTOfftUe's  Court,  Orange  County.  May  8, 1^) 

L  Wme— PaecaiFTioir  of  FxopnTT— Inoou  ahd  Fhixoipai. 

Teatatw  directed  his  exeootota  to  lease  Us  real  estate,  and  to  deposit  the  rents  bi 
a  saviags  bank,  In  order  to  oreate  a  fund  to  pa;  off  debts  aaainst  the  sam&  He 
also  gave  the  executors  power  to  sell  the  real  estate,  U  tbej  sbootd  deem  It  best  for 
the  estate,  and  directed  them,  In  the  event  of  a  sale,  to  pay  all  debts  oat  of  the  pro- 
oeeds,  the  residue  **to  be  deposited  as  aforesaid;  •  *  •  and,  at  the  decease  of 
mr  daughter  H.,  to  be  equaUy  divided  between  eaob  of  mj  grandeblldren  her  sur- 
vivioff. "  The  execntora  sold  the  land,  and  deposited  the  prooseds.  Hrid,  that  tee- 
tator  utended  tbst  his  grandchildren  shoald  take  the  principal  of  the  fund,  together 
with  aooHmnlatiwI  Income  thereof,  at  Uie  ^aUi  ol  B. 
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S.  SAmt— Pkefetuities— AaoDHUu'noN  or  Inoou. 

Sxkoh  proTisiOD  Is  void  as  to  the  fDcome,  Tioder  8  Ber.  St.  K.  Y.  p»  2178, 1 87,  and 
page  2367,  %  8,  whiob  provide  that  liia  Inooma  of  land  or  peraMMl  proper^  may  ba 
aooniniUated  f or  the  wmeflt  of  mlaura  for  a  period  not  exoaedlnglMir  niiaa>lt7,  aa 
H.  may  ouUiTe  the  period  of  the  grandohUdfen'a  minority. 
8l  Bajo — Separabue  Lboaot. 

A  legacy  which  is  made  ap  In  part  of  prlnctpaL  and  In  part  of  Income,  ia  sepan- 
ble,  and  may  be  maintained  as  to  the  principal,  althongh  void  as  to  the  inoome. 

Frooeedingt  for  the  Judicial  settlement  of  the  estate  of  Isaac  Hoyt,  deceased. 
Testator  had  two  children,  HalUeL.  Hojt,  who  was  unmanled,  and  Annie 
A.  Conklin.  who  was  married,  and  had  children.  Both  of  testator's  daughters 
survived  him.  Testator's  real  estate  consisted  of  a  house  and  lot  and  a  farm. 
He  gave  the  rents  and  profits  of  the  house  and  lot  to  his  daughter  Hattle  for 
life.  He  directed  his  executors  to  lease  all  the  residue  of  his  estate,  real  ana 
personal,  "the  rents  and  income  arising  therefrom,  after  deducting  all  taxes, 
insurance.  Interest  on  mortgages  held  against  any  such  real  estate,  necessary 
repairs,  and  commissions,  to  be  deposited  in  the  Warwick  Savings  Bank,  or 
any  (^her  sol  vent  savings  bank,  tocreiite  a  fund  to  liquidate  or  help  pay  oft  any 
indebtedness  held  against  the  same.  I,  however,  leave  it  entirely  discr^ion- 
ary,  and  empoww  my  said  executors,  whenever  tliey  deem  it  for  the  best  in- 
terest of  my  estate,  to  sell  all  or  any  of  my  real  estate,  and  to  give  suflOcient 
deed  or  deeds  to  the  purchaser  ur  purchasers  thereof;  and  the  mone;ys  arising 
from  such  sale  or  sales,  after  deducting  all  expenses  of  such  sale  or  sales,  and 
the  indebtedness  held  against  such  real  estate,  to  be  deposited  as  afnreeaid,  or 
upon  good  securities  elsewhere;  and,  at  the  decease  of  my  daughter  Hattie  I^, 
to  be  equally  divided  between  each  of  my  grandchildren  her  surviving,  share 
and  share  alike,  her  children  and  the  children  of  my  daughter  Annie  A. 
Conklin." 

The  statutory  provisions  referred  to  in  the  opinion  are  as  followa:  3  Rev. 
St.  N.  T.  (7th  Ed.)  p.  2176,  g  15:  "The  absolute  power  of  alienation  shall 
not  be  suspended  by  any  limitation  or  condition  whatever  for  a  longer  period 
than  during  the  continuance  of  not  more  than  two  lives  in  being  at  the  Gre»- 
tion  of  the  estate,  except  in  the  single  case  mentioned  in  the  next  section." 
Page  2178,  §  37:  "An  accumulation  of  rents  and  profits  of  real  estate  for  the 
benefit  of  one  or  more  persons  may  be  directed,  by  any  will  or  deed  sufllcient  to 
pass  real  estate,  as  follows:  (1)  If  such  accumulation  be  directed  to  oom- 
mence  on  the  creation  of  the  estate  out  of  which  the  rents  and  pvoflta  are  to 
arise,  it  must  be  made  for  the  benefit  of  one  or  more  minors  then  In  being, 
and  terminate  at  the  expiration  of  their  minority.  (2)  If  such  aoeomubition 
be  directed  to  commence  at  any  time  subsequent  to  the  creation  of  the  estate 
out  of  which  the  rents  and  profits  are  to  arise,  it  sh^  commence  within  the 
time  in  this  article  permitted  for  the  vesting  of  future  estates,  and  during  the 
minority  of  the  persons  for  whose  benefit  it  is  directed,  and  shall  terminMe  at 
the  expiration  of  such  minority."  Page  2257,  §  3:  "An  accumulation  of  the 
interest  of  money,  the  produce  of  stock,  or  other  income  or  profits  arising 
from  personal  property,  may  be  directeJ.  by  any  instrument  sufficient  in  law 
to  pass  such  personal  property,  as  follows:  (1)  If  the  accumulation  be  di- 
rected to  commence  from  tlie  date  of  the  Instrument,  or  from  the  death  of  the 
person  executing  the  same,  such  accumulation  must  be  directed  to  be  made 
for  the  benefit  of  one  or  more  minors  then  in  being,  or  in  being  at  such  destti. 
and  to  terminate  at  the  expiration  of  their  minority.  (2)  If  the  aceamula- 
tion  be  directed  to  commence  at  any  period  subsequent  to  the  date  of  the  in- 
strument, or  subsequent  to  thedeath  of  theperson  executing  such  instrument, 
it  must  be  directed  to  commence  within  the  time  allowed  in  tlw  flnt  seotion 
of  this  title,  for  the  anspenslon  of  the  absolute  ownership  of  personal  prop- 
erty, and  at  some  time  during  the  mln<nity  of  the  persons  for  whose  benefit 
it  is  Intended,  and  must  terminate  at  the  expiration    their  minoritdr." 
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John  J.  BMttte^  for  execaton.  C.  W,  Colmnan  and  W.  J>.  Mma,  for  leg^ 
ate«e.   OharUt  L.  Mead,  speoisl  guardian. 

CouocAN,  8.  Thedinotton  to  lease  and  aooamalate  the  net  rente  became 
inoperative  by  reason  of  the  sale  of  the  farm  by  the  executors  under  the  power 
of  sale,  and  Instead  tlieteof  the  exeoatora  hold  the  balnnce  of  the  proceeds  of 
the  sale,  In  relation  to  which  the  only  provision  of  the  will  is  that  It  "be  depos- 
ited as  aforesaid,  or  upon  good  securities  elsewhere;  and,  at  the  decease  of 
my  daughter  Hattie  L.,  to  be  equally  divided  between  each  of  my  grandchil- 
dren her  surviving."  The  purpose  of  the  direction  "to  bedoposited  as  afore- 
taid"  could  not  have  been  intended  to  lie  the  same  as  that  for  which  the  rents 
were  to  be  deposited,  i.  to  pay  off  the  indebtedness  against  the  farm,  for 
the  reason  that  in  case  of  a  sale  the  executors  were  to  pay  off  this  indebted- 
ness from  the  proceeds  ot  the  sale,  and  this  has  been  done.  Ko  other  disposi- 
tion Is  made  by  the  testator  of  the  income  which  must  accrue  upon  the  fund 
"deposited"  or  "put  into  good  securities"  until  the  death  of  the  testator's 
daughter  Hattie,  and  only  tben  by  inference,  for  the  direction  is,  "and,  at  the 
decease  of  my  daughter  Hattie  L.,  to  be  equally  divided,"  without  saying 
what  it  is  that  is  to  be  equally  divided,  wtiether  the  principal  of  the  fund  or  the 
principal  and  the  Interest.  If  the  testator  intended  the  interest  to  be  accumu- 
lated and  divided  with  the  principal  at  the  death  of  his  daughter  Hattie,  then 
it  is  a  direction  to  accumulate  not  permitted  by  the  statute,  since  it  might 
cover  a  period  twyond  the  minority  of  some  or  all  of  his  grandchildren,  or  to 
be  for  persona  not  in  being  at  the  creation  of  the  estate,  the  time  of  the  testa- 
tor's death.  From  a  careful  reading  of  the  whole  will,  I  am  convinced  that 
the  testator  never  contemplated  a  separate  gift  of  the  income  to  be  derived 
from  the  investment  of  the  proceeds  of  the  sale  of  this  farm  from  the  gift  of 
the  principal  itself,  and  onl>'  had  in  view  the  making  of  a  gift  of  a  lump  sum 
which  should  exist  at  the  death  of  Hattie,  made  up  of  the  principal  and  the 
accumulations  of  intereat.  For  reasons  of  his  own,  he  evidently  intended  to 
give  the  net  Income  derived  from  the  house  and  lot  to  bis  daughter  Hattie 
during  her  life,  and  to  aeonmnlate  the  Inoome  from  the  form,  or  from  the 
proceeds  of  the  sate  of  it,  during  that  period,  and,  at  bBc  drath,  to  divide  the 
proceeds  of  both  places,  with  the  accumulated  Income  from  the  farm,  between 
the  children  of  both  his  danghteza  who  should  survive  Hattie,  Intending  tdiat 
Us  daughter  Annie  herself  should  receive  nothing  ftom  his  estate.  Must  the 
testator's  purpose  necessarily  fail  because  he  combined  these  two  elements  in 
one  gift,  or  are  they  separable?  If  so,  then  the  gift  of  the  Income  may  be  re- 
jected, and  it  will  then  pass  under  the  statute,  as  it  accrues,  to  the  grand- 
children In  existence,  they  being  the  persons  presumptivdy  entitled  to  the 
next  eventual  estate.  The  limitation  of  the  expectant  estate  in  the  principal, 
if  nninvolved  by  the  direction  as  to  the  income,  would  be  valid.  And,  if  It 
can  be  sustained,  tben  the  disposition  of  the  Inrome  made  by  the  statute  will 
«o  nearly  accomplish  the  intention  of  the  testator  in  regard  to  both  principal 
and  inoome  that  practically  hia  will  Is  sustained;  otherwise,  he  died  intestate 
as  to  the  proceeds  of  the  sale  of  the  farm,  and  the  same  should  now  be  paid 
over  to  his  two  daughters,  which  he  did  not  at  all  intend.  Xbe  eases  of  f  tf- 
patrteh  v.  Johmon,  15  N.  T.  S22,  and  Barlaar  t.  De  Forest,  95  2f.  Y.  18, 
are  cases  in  which  a  void  disposition  of  an  income  was  rejected  without  dis- 
turbing the  disposition  made  of  the  principal;  and,  although  there  are  in  eat^ 
of  these  cases  separate  provisions  in  regard  to  the  income,  there  is  also  a  gift 
of  a  fund  made  up  of  principal  and  income  to  be  accumulated.  In  the  first 
eiise,  the  fond  the  income  at  which  was  the  subject  of  the  controrersy  waa 
given  to  Uie  executors  in  trust,  to  be  invested  for  the  testator's  daughter  dar- 
uig  the  term  of  her  natural  life,  and  to  pay  out  ot  interest  or  prlnc^l  to  the 
daughter,  during  her  life,  such  sums  as  the  executors  might  consider  neces- 
aaxy  for  her  support,  in  case  <Mf  the  death  of  her  husband,  or  his  inability  to 
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support  ber,  and,  at  her  death,  to  divide  all  the  principal  and  Interest  not  re- 
ceived by  the  daughter  among  her  children.  The  limitHtton  of  the  principal 
after  the  death  of  the  daughter  to  her  children  was  held  to  be  good,  but  that 
direction  to  accumulate  was  bad.  In  the  latter  oaae,  the  fund  was  to  be 
invested,  and  as  much  of  the  income  as  might  be  needed  for  the  support  of 
the  testator's  great-granddaughter  during  her  min<»rlt7  was  to  be  used  for  that 
purpose.  Tilt!  balance  of  the  income  was  to  be  accumulated  during  that  pe- 
riod, and  added  to  the  principal  of  the  fund,  the  income  from  the  aggregated 
fund  applied  to  her  support  during  her  life,  and  at  her  death  the  fund  was  to 
be  divided  among  her  children.  In  this  case.  It  was  held  that  the  direction  to 
accumulate  the  surplus  income  was  void,  and  that  the  whole  Income  belonged 
to  the  great-granddaughter,  but  that  the  gift  of  the  principal  was  valid.  It 
may  be  that  these  cases  do  not  squarely  decide  the  question  in  this  case,  but 
I  think  they  may  be  regarded  as  controlling  authority  for  deciding  that  a  leg- 
acy made  up  In  part  of  principal  and  in  part  of  income  is  separable,  and  may 
be  maintained  as  to  the  principal,  although  void  as  to  the  income.  The  de- 
cree in  this  case  will  therefore  provide  that  the  executors  retain  the  fund  now 
held  by  them  and  invest  the  same  during  the  life  of  the  testator's  daughter 
Hattte,  and  pay  the  income,  as  it  shall  accrue,  to  the  testator's  grandchildren 
then  living,  and,  at  her  death,  divide  the  principal  among  the  grandchildren 
who  shall  Biurvlve  her. 


Comraxius  e.  Win^wit- 
iCity  Court  of  New  Yorlc,  Oeneral  Tvrm.  Ootober  0,  UBOi) 

pBtNCIPAL  AND  AOBNT— AUTHOBITT  OV  AOBBT. 

Where  plalntifl  washed  defendanf  b  toweU  under  so  employment  1^  one  assnm- 
InR  to  act  as  defendant's  agent,  hot  whose  authority  he  denied,  defendant's  liability 
depends  on  the  authority  oi  the  alleged  agwit;  and  in  an  action  for  ttM  servloes  n 
Is  error  to  t^rge  that  the  use  of  the  towels  made  defendant  UaUa 

A|^wb1  from  trial  tenn* 

AcUon  by  Jennie  Cornellns  against  Jacob  Beiser  for  washing  toweli.  Tlure 
was  a  verdict  tm  plalntliff.  and  defendant  appeals. 
JohfUton  A  /oAffwton,  for  appellant.  B,     Sterttt  for  respondent. 

Far  Cueiah.  The  plaintiff  sought  to  recover  for  washing  towels  for  ttie 
defendant.  It  was  not  claimed  that  the  plaintiff  made  any  contract  wltli  tlie 
defendant  personally,  but  it  was  insisted  that  the  husband  of  the  plaintiff,  an 
employe  of  the  defendant,  was  his  agent,  and  that,  acting  under  his  agency, 
be  employed  the  plaintiff.  The  defendant  denied  the  authority  aasertedt  and 
its  existence  was  the  main  contention  in  the  case.  Instead  of  submitting  this 
question  to  the  jury,  the  trial  judge  told  them  In  substance  (1)  that  if  the 
plaintiff  did  the  washing  she  was  entitled  to  recover,  and  (2)  thiU  if  ttie  de- 
fendant used  the  towels  washed  by  the  plaintiff  the  defendant  was  l^bJe. 
The  defendant  excepted  to  the  charge  in  both  respects. 

The  trial  jadge  erred,  first,  in  not  making  tlie  authority  of  the  allied 
agent  the  ground  of  liability,  and,  next,  in  charging  tliat  the  nse  of  the  tow- 
els made  the  defendant  liable.  If  the  trial  judge  bad  instructed  the  jury  that 
if  the  defendant  used  tlie  towels,  knowing  that  the  plaintiff  had  washed  them 
under  an  employment  by  one  assuming  lo  act  as  his  agent,  he  might  liave 
ratified  the  employment  and  become  liable,  the  second  portion  ot  the  charge 
might  have  been  justified.  But  the  trial  judge  made  no  qualification,  and. 
under  the  brief  instructions  given,  the  jury  found  for  the  plaintiff. 

Por  these  errors  the  judgment  must  be  reversed,  and  a  new  total  ordered, 
with  oosts  to  the  appellant  to  abide  the  evenL  All  concur. 


Digitized  by 


Sap.  CL] 


FBOFUB  V.  LOITUB. 


906 


Xn  re  Heabman's  Estatb. 
(9uprme  Court,  Oeneral  Term,  Third  Department-   Roranbar  M,  ISBOi) 

CUUn  ACUINBT  DBOSDSHT't  BSUTB. 

Where,  in  ft  pTooeedlng  to  Mil  real  estate  Of  ft  decedent  for  pmmt  of  hia  debta, 
the  erldenoe  Id  anppcnt  of  a  (dalm  litigated  by  the  devtaeea  has  been  olosed  and  the 
ease  stibmitted  for  aedsloii,  the  surrogate  hu  no  power  to  reopen  the  esse  and  r»- 
oeiTe  new  teatlmony  without  notloe  to  the  devisees  or  their  attomej^fao  were 
thereby  deprived  of  their  right  to  oonteat  given  by  Code  Civil  Fxoo.  M.  T.  f  97S5. 

Appeal  from  surn^te'fl  court,  BenBselaer  county. 

Tta&  is  an  appeal  from  a  decree  PBtablishlng  and  allowing  a  claim  of  Jacob 
H.  Snyder  M^Hiost  Peter  D.  Hearman,  deceased.  In  a  proofOdlng  to  sell  the 
real  estate  of  the  deceased  for  the  payment  of  his  debts.  The  duvlaeee  Inter- 
ested In  the  real  estate  appeal. 

Ai^iied  l)efore  Learned.  P.  J.,  and  Landon  and  Matbah.  JJ. 

R.  U.  MeClMan,  for  appellants.   Orin  ffamltell,  for  respondent. 

Landon,  J.  Proceedings  were  insUtated  beftwe  Uie  surrt^te  by  the  ex- 
mntor  to  obtain  the  proper  order  or  decree  to  lease,  mortgage,  or  sell  the 
real  estate  of  the  deceased  for  the  payment  of  his  debts.  The  proper  parties 
were  cited  and  appeared,  and  several  hearings  had.  The  claim  €t  Jacob  H. 
Snyder  upon  a  note  alleged  to  liave  been  giren  him  by  the  deceased  was  con- 
tested by  the  executor  and  the  devisees,  McClellan  &  McCIellan  appeared  for 
the  executor;  Mr.  G.  H.  Hearman  appeared  for  the  devisees,  these  appellants. 
One  of  the  defenses  to  the  note  wns  tlie  statute  of  limitations.  December  16, 
1889,  the  matter  was  submitted  tn  the  surrogate  for  decision  upon  the  evi- 
dence. The  surrogate's  term  of  office  expired  December  SI,  1889.  Decem- 
ber 30, 1889,  upon  the  affidavit  of  the  attorney  of  the  claimant,  Snyder,  that 
further  materinl  evidence  fn  his  favor  bad  been  discovered,  the  surrogate 
granted  an  order  requiring  "McCIellan  &  McCIellan.  attorneys  for  the  execu- 
tors, devisees,  and  other  persons  interested  In  the  estate  of  the  said  Peter  1>. 
Hearman,"  to  show  cause  at  the  surrogate's  court  to  be  held,  etc.,  December 
81,  1889,  at  12  o'clock  noon*  why  the  hearing  should  not  be  reopened  for  the 
purpose  of  introducing  further  testimony  upon  the  part  of  said  Ja<»>b  H. 
8nyder.  The  order  was  served  upon  McCIellan  A  McCIellan,  but  not  upon 
2fr.  Hearman,  who  had  appeared  for  the  devisees.  Mr.  McCIellan  appeared 
before  the  surrogate's  court  upon  the  return-day,  and  in  behalf  of  the  execu- 
tor made  sundry  objections  to  reopening  the  case.  The  sum^^ate  decided  to 
reopen  the  case,  whereupon  Mr.  McCIellan  withdrew.  The  surrogate  then 
received  additional  teetimony,  and  thereafter  made  an  order  allowing  the 
claim  of  Snyder,  and  made  an  Inteiiocutoiy  order  establishing  tlw  debts  and 
providing  for  an  appraisal  of  the  real  estate  preliminary  to  the  Anal  order  in 
the  premises.   The  devisees  excepted. 

It  thus  appears  that  the  case  was  reopened,  and  new  testimony  was  r^ 
ceived  to  support  Snyder's  claim,  without  notice  Co  the  devisees  or  their  at- 
torney. Their  right  to  contest  the  validity  of  this  claim  (Code  Civil  Proc.  § 
2755)  was  thus  impaired.  The  order  and  decree  are  reversed  as  against  the 
appellants,  with  costs  to  them  against  Snyder,  and  the  case  Is  sent  back  to 
the  surrogate's  court  for  a  new  trial  of  the  claim,  and  for  such  further  pro- 
ceedings as  may  be  propw.  All  concur. 


PBCffLB  V.  LOFTUa. 
(Buprmne  Court,  Omuml  Tsrm,  IburM  D^artmmL  KoveBbar*  IML) 
t.  BiFl  BvmaiTOB. 

At  ft  trial  for  r^pe,  proaecatrix  teetlflad  that  the  oflenas  was  eomadttad  m  Jaai^ 
ary  81, 1886;  that  she  had  conneotku  with  him  agala  on  one  oeeaalon  ;  and  that  aha 
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told  no  one  wbnt  had  ooonired  until  Ssptember,  188T,  wben  Btas  told  her  abter. 
Held,  that  tha  admission  in  erldenoe  of  tills  dlsoiosnre  was  arror,  It  belnff  too  w- 

mote  from  the  alleged  oltausa. 

BWdenoe  of  her  pregoaney  at  the  Urns  of  making  aooh  aflmlsilffla  had  no  reio- 
vBstoy  to  the  crime  aharged,  and  was  rererslhle  enor. 

Appeal  from  conrt  of  sessions,  Broome  county. 

Indictment  charging  Owen  H.  Loftun  with  having  committed  rape.  In  the 
town  of  Windsor,  Broome  county,  on  the  Slst  day  of  January,  1886,  upon  one 
Mary  A.  Madden,  she  being  a  female,  not  the  wife  of  defendant,  of  the  «ga 
of  ^  years  at  the  time.  Defendant  was  called  as  a  witness,  and  under  OHth 
testified  that  he  was  not  guilty  of  the  offense  charged.  The  juryfoundaver- 
diet  of  "guilty  of  assault  in  the  second  degree."  From  the  judgment  entered 
on  the  verdict,  and  from  an  order  denying  a  motion  for  a  new  trial*  made  on 
the  ground  that  the  verdict  was  against  the  weight  of  evidence,  and  on  ibe 
merits,  and  on  the  exceptions  taken  during  the  trial,  defendant  appeals. 

Argued  before  Habdik,  P.  J.,  and  Martin  and  Merwin,  JJ. 

Edmund  0*Connor,  for  appellant.  Bwrge  B.  CurtU$,  Dist  Atty.,  fortbe 
People. 

Habdik,  P.  J.  Complainant  testifies  that  she  first  met  the  defendant  at 
8tarracca»  Fa.»  about  seven  miles  from  her  home,  on  the  1st  day  of  January. 
1886,  being  then  Introduced  to  him  at  a  dance,  and  that  she  accompanied  him 
on  the  29tfa  of  January  to  another  dance,  at  Susquehannah,  which  was  on 
Friday,  and  that  he  took  her  to  her  home  on  Saturday  morning,  and  that  on 
the  Slst  of  January.  (Sunday.)  he  drove  to  her  house,  and  aslcol  her  to  take 
a  sleigh-ride  with  him,  and  that  they  drove  from  her  house  to  Windsor, 
Broome  county,  and  arrived  there  about  4  o'clock  in  the  afternoon,  and  went 
to  Montgomery's  Hotel,  and  entered  the  parlor;  that  she  bad  a  glass  of  wine 
with  him,  and  sat  in  the  dining  room  by  the  fire  for  a  while,  and  then  she 
adds,  viz.:  "We  went  up-stairs.  We  went  into  aroom.  There  was  a  bed 
in  it.  He  locked  the  door,  and  removed  the  key,  and  put  it  in  his  pock^  I 
think.  Then  he  took  off  both  his  coats  and  his  hat.  I  think;  andthenbetook 
hold  of  me,  and  threw  me  on  the  bed,  and  put  hia  hand  over  my  mouth.  Ttum 
he  committed  an  outrage  on  me."  She  says  that,  after  remaining  thuv  a 
while,  they  were  interrupted  by  a  rap  at  the  door,  and  they  pat  their  things 
on,  and  went  into  his  sleigh  together,  and  went  to  another  hotel  in  the  town, 
about  a  half  a  mile  distant  therefrom,  and  remained  there  a  while,  and  then 
left  that  hotel.  He  then  drove  her  In  the  sleigh  some  12  miles  to  her  home, 
and  entered  the  house,  and  that  her  people  were  there,  and  «  supper  was  pre- 
pared, and  they  took  the  same  together,  and  that  he  came  to  see  her  snbee- 
quenUy  on  numerous  occasions.  In  speaking  of  the  transaction  at  Mont- 
gomery's Hotel,  in  her  cross-examination,  she  said:  "I  first  told  of  this 
transaction,  I  think,  in  1887.  •  •  *  I  told  my  sister  of  this  rape  be- 
fore be  was  married.  This  complaint  I  made  in  Pennsylvania  was  simply 
for  fornication,  and  he  pleaded  guUty,  and  was  Qned950.  *  *  •  I  told  my 
sister  about  it,~ray  oldest  sister;  told  her  about  it  in  September,  1887.  After 
that  time  I  had  said  nothing  to  her  about  It.  My  sister  was  the  only  one  to 
whom  I  had  ever  charged  this  defendant  of  raping  me  until  after  I  bad  made 
this  complaint  In  this  county.  *  *  *  I  had  connection  twice  with  him. 
That  is  all.  I  had  connection  with  him  once  down  at  his  own  house, — hia 
mother's  house.  I  went  down  there  to  attend  a  dance.  Had  it  with  bim 
down  there.  •  *  *  I  did  have  connection  with  him  at  the  Cascade  Hotel, 
once."  She  testifies  that  became  to  her  house  to  visit  her  about  a  week  after 
the  ocenrrence  at  the  WindsOT  Hotel ;  and  shealso  testified:  "From  titat  time 
np,  until  September,!  saw  him  frequently.  Hecalled  at  our  honse  f  reqncativ 
to  see  me  the  folio  vtBg  sum  mw..  1  went  to  Forest  City  with  my  sister  in  the 
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quring  o£  1887,  in  April.  Dorinf  tbe  8amm«r  of  1886,  and  winter  of  1886 
and  1887.  1  waa  keeping  company  with  Loftus."  She  testifies  that,  at  the 
time  she  told  it  to  her  sister,  she  was  residing  at  Forest  City,  with  her  sialpr. 
After  the  evidence  which  we  have  already  referred  to  was  given,  the  people, 
in  the  oonrse  of  her  redirect  examination,  asked  her,  viz.:  "What  occurred 
aboDt  the  time  you  told  your  sister?"  This  was  objected  to  as  immaterial 
and  Incompetent,  as  not  in  the  presence  of  the  defendant,  and  It  cannot  be 
evidence  against  him.  To  that  objection,  the  counsel  for  the  people  stated 
what  he  expected  to  prove  by  the  witness.  The  objection  was  renewed.  It 
was  overruled,  and  the  defendant  took  an  exception,  and  thereupon  tbe  fol- 
lowing question  was  propounded:  "You  may  state  what  occurred  at  Forest 
City,  in  connection  with  how  you  happened  to  tell  your  sister."  The  objec- 
tions were  again  renewed,  and  overruled,  and  the  defendant  again  excepted, 
and  thereupon  the  following  question  was  put  to  the  complainant:  "Goon 
and  state  what  occurred  at  Forest  City.  Anstoer.  On  tbe  night  of  tbe  7th  of 
September,  or  the  morning,  the  house  where  we  lived  In  was  burned  down, 
and  I  jumped  out  of  a  window  26  feet,  and  on  the  following  night  I  bad  a 
miscarriage,  and  I  told  my  Hster.  I  told  her  I  would  need  a  doctor,  and  I 
told  her  all  about  what  happened  at  "Windsor.  Loftus  did  not  come  to  see  me 
after  I  had  this  miscitrri^e.  Q.  How  long  were  you  sick  after  that?"  Ob- 
jected to.  Exception  taken,  and  the  witness  allowed  to  answer.  We  think 
the  evidence  was  improperly  received.  The  disclosure  was  too  remote  from 
the  alleged  offense  to  be  competent  as  corroborative  evidence  of  the  complain- 
ant at  tbe  time  that  the  crime  of  rape  had  l>6en  perpetrated  upon  her.  PeopU 
V.  (/Sullivan,  42  Hun,  653,  mem.,  (decided  in  this  department  In  1887.  and 
affirmed  in  the  court  of  appeals  la  104  K.  Y.  481. 10  N.  £.  Bep.880;)  Baceio 
V.  People,  41  K.  Y.  266;  People  T.  Ciemoiu.37  Hun.  580;  Biggituv,  People, 
58  N.  Y.  877. 

The  fact  that  the  complainant  was.  at  the  time  slie  was  at  Forest  City, 
pregnant,  seems  to  have  no  relevancy  or  connection  with  the  alleged  crime. 
It  may  have  improperly  Influenced  the  mind  of  the  jury  in  considering  the 
questions  legitimately  before  them.  AnderMony.BailroadCo.,  64K.  Y.334. 
A  carefnl  perusal  of  the  evidence  has  not  led  us  to  the  conclusion  tbat  the 
principal  crime  charged  In  the  Indictment  was  committed.  The  case  made 
by  the  evidence  to  support  the  principal  charge  is  not  established  any  more 
satisfactorily  than  was  the  charge  in  People  v.  Jforrison,  1  Park.  Grim.  B. 
625;  People  v.  Buleet  3  Hill.  316.  Under  such  circumstancea,  we  are  not  at 
liberty  to  disregard  the  erroneous  ruling,  on  the  ground  that  it  did  not  wortE 
prejudice  to  tbe  defendant.  We  are  of  the  opinion  tbat  a  new  trial  should  be 
ordered.  Conviction,  orders,  and  judgment  reversed,  and  a  new  trial  ordered 
In  tbe  court  of  sessions  of  Broome  county,  to  which  oonrt  tbe  inooeedlnga  are 
remitted.   All  concur. 


{Supreme  Court,  Oeneral  Term,  TMrd  Department,  irovember  98,  UMj 

XUTBB  AITD  SBBVAUT— GoimU.OT  OP  SiRTIOB. 

A  provision  In  a  contract  of  service*  that  a  certain  sum  per  week  be  held  baok 
from  the  wages  of  the  employe,  to  be  forfeited  If  he  leaves  before  tite  olOM  of  t^ 
season  for  which  he  was  employed  wltboat  helag  disotiarged,  is  not  tmreasonable, 
and  an  employe,  leaving  voluntarily,  oannot  recover  snob  *um. 

Appeal  from  Albany  county  court. 

Action  by  Walter  Walls  against  Thomas  D.  Coleman  A  Co.,  originally  com- 
menced  in  tiie  Albany  city  court  to  recover  910,  balance  of  wages  for  services 
Tendered  to  defendaius.  Defendants  claimed  that  plaintiff  forfeited  this  sum 
under  his  a|(reement  that  61  per  week  be  retained  from  his  wages,  the  same 
to  be  forfeited  If  be  left  before  tbe  close  of  the  malting  season,  a  period  of  40 
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weel^s,  and  that  plaintiff  volantarllj  left  them  before  the  oq^tion  of  the 
aeason.  A  judgment  In  favor  of  defendants  was  affirmed  in  the  oouDty  court, 
and  plaintiff  again  appeals. 

Argued  before  Lbabnbd.  P.  J.,  and  Landon  and  Matham.  JJ. 

iT.  J3.  Spaldiriift  for  appellant.  Fhoma*  A.  Maegon  and  LaoSm  Tviffk,  tm 
lespoodents. 

Lbabned,  p.  J.  This  Is  an  appeal  from  the  Judgment  oC  the  county  court, 
affirming  that  of  the  city  court  of  Albany.  The  case  was  tried  before  one  of  the 
justices  of  that  court,  witliouta  jury,  and  Ihe  plaintiff  was  nonsuited.  Xs 
there  nas  no  jury,  of  course  the  nonsuit  is,  in  effect,  the  same  as  a  decision 
for  the  defendants,  on  the  plaintiff's  evidence,  unless,  indeed,  it  Is  not  a  bar  to 
another  action;  that  is,  the  justice  who  tried  the  case  could  pass  on  the  weight 
of  evidence,  if  necessary  so  to  do.  We  see  no  error  in  this  case.  Tlie  plain- 
tiff tries  to  recover  a  part  of  hia  wages,  which  was  withheld  until  the  end  of 
the  season,  under  the  contract  between  plaintiff  and  defendiiots.  The  plain- 
tiff If  ft  before  the  end  of  the  season,  and  he  was  not  discharged.  This  is  evi- 
dent from  the  testimony  in  the  ciise.  There  Is  nothing  unreasonable  in  soch 
a  contract  It  is  quite  just  that  the  workman  sliall  agree  to  stay  through  the 
season,  and  that  If  he  does  not  he  shall  lose  a  part  of  the  wages  he  would 
otherwise  have  received.   Judgment  of  county  coart  affirmed,  with  coats. 

All  concur. 


(Supreme  Court,  General  Term,  Third  Department.   IfoTember  98, 1880.) 

1.  UimioiPAL  C0RPOBA.T10H8— DBrecnvK  Bbidqbs. 

Wbile  engaged  in  convenBtion  on  tbe  sidewalk  of  a  bridge  la  defendant  dtf, 
pUiDtiff  leaned  against  the  railtng,  which  gave  way,  and  threw  her  Into  the  river. 
Heidi  tn  an  aotioa  for  the  injaries  thereby  rastaiued,  that  tt  was  error  to  order  a 
aoQSuit  on  the  ground  that  the  use  of  the  railing  was  nnauthorlxed. 


The  provision  In  a  otty^s  charter  (Laws  N.  Y.  ISn,  p.  21S,  |  S4)  fwrhlddinc  It  to 
adopt,  lay  oat,  tmen,  work,  or  giBde  any  street  less  tun  00  feet  wide,  resBra  to 
"streeto  and  higbw^a, "  strict^  so  oidlM,  and  not  to  "bridges;.  * 

9,  SUIB— ESTOFPXU 

Defendaot  having  accepted  a  bridge,  whloh  was  originally  prlrato  luroperty,  and, 
1»'  resolution  of  ita  oommon  oonncU,  declared  it  open  to  pablie  trareC  it  cannot 
dalm  that  it  had  no  right  to  maintain  tiw  bridge,  and  wonld  have  tm^uaed  in  gi^ 
ii^  npon  it  to  make  repairs. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Jennie  Langlols  against  the  city  of  Oohoes.   From  a  jadgmMt  of 
nonsuit,  the  plaintiff  appeals. 
Ai^ued  before  Lbabnbd.  F.  J.,  and  Landon  and  Mayhah,  JJ. 
P.  Z>.  Nieer,  tor  appellant.   C.  /.  Smhanan,  for  reapondent. 

Learned,  F.  J.  This  la  an  action  to  recover  damages  for  injury  to  plain- 
tiff, caused  by  her  falling  off  a  bridge  which  crosses  the  aonth  waters  of  tbe 
Mohawk.  The  plaintiff  was  nonsuited  at  the  circuit,  and  appeals.  The 
bridge  was  originally  private  property.  On  the  lOtb  of  March,  1886,  the 
common  council  of  the  city  voted  that  this  bridge  be  accepted  and  declared 
open  to  public  tnivel.  The  bridge  is  30  feet  wide  Inside,  Including  the  Bide> 
walK,  which  la  5  feet  wide.  Od  the  northerly  side  of  the  bridge  there  had 
originally  been  a  railing  of  three  iron  [dpes  running  through  posts  8  feet 
^>art.  The  first  pipe  was  a  foot  above  the  bridge,  the  second,  a  foot  above 
that,  and  the  third,  a  foot  above  the  second.  In  March,  1887,  a  freshet  took 
away  the  iron  post  at  the  extreme  westerly  end  of  the  Inidge.  t(^tb6r  with 
the  top  rail  between  that  post  and  the  next.  There  remahied  two  rails, 
whlob.  It  would  aeem,  being  about  16  feet  long,  passed  throogh  the  Btst  post, 
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which  xenalned  stsndlng,  and  loto  the  next.  The  west  end  uf  tlio  upper 
rail  of  the  two  which  remained  rested  on  a  wooden  post.  The  plaintiff  bad 
been  aecostomed  to  cross  this  bridge  three  or  four  times  a  day  for  a  few  years. 
On  the  evening  of  March  15th»  about  7  o'clock,  she  was  going  from  the  city 
across  to  the  Island  by  this  bridge,  and  came  to  the  westerly  end.  Slie  there 
met  Uiree  glrls»  and  stopped  to  talk.  While  they  were  talking,  two  young 
men.  Mort  and  Nolan,  came  from  the  opposite  direction,  and  joined  tliem. 
After  talking  a  little  while,  the  plaintiff  sat  down  on  the  top  rnit.  near  to  its 
west  end.  Maria  Feat  sat  down  next  to  her,  Mort  next,  and  Nolan  next  to 
him.  After  sitting  there  a  short  time,  the  plaintiff  got  up  and  went  in  front, 
and  spoke  to  Mort.  She  then  turned,  and  went  hack  to  the  place  she  started 
from,  and  put  her  hand  on  the  raiting.  It  bent  around  to  the  north,  and  she 
fell  Into  the  river,  with  all  the  others.  This  is  the  account  given  by  one  wit- 
ness. The  plaintiff  does  not  state  that  she  had  sat  on  the  rail,  but  says  that 
Bbe  was  leaning  against  it,  with  her  band  upon  it,  and  it  sprang  out,  and  they 
aU  fell  in. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved  for  a  nonsuit  on 
31  grounds.  The  court  granted  the  nonsuit  on  the  ground  that  the  defend- 
ant's duty  was  limited  to  the  erection  of  a  railing  which  rendered  tlie  bridge 
reasonably  safe  for  pablio  passage,  and  for  such  things  as  are  Incidental  to 
public  passage,  and  that  the  plaintiff  was  putting  it  to  a  use  for  which  it  was 
not  designed.  The  plaintiff  appeals.  As  the  plaintiff  Is  entitled  to  the  most 
favorable  view,  we  must  assume  that  she  had  not  been  sitting  un  the  rail, 
but  bad  been  standing  by  it,  leaning  against  it,  and  resting  her  hand  thereon. 
The  learned  justice,  in  nonsuiting,  relied  upon  Stickney  v.  Salem,  3  Allen, 
374,  with  the  similar  cases  of  Richards  v.  Enfield,  13  Gray,  344;  Orcutt  v. 
Bridffe  Co.,  iiA  He.  500;  Stinsonv.  6ar(2fn«r,42  Me.  248:  Peck  v. Ellsworth, 
36  Me.  393.  Now,  in  regard  to  the  cases  in  tliese  states,  it  is  to  be  noticed  that 
the  liability  of  towns  is  siatutory;  while  with  us.  the  Uubllity  is  held  to  arise 
at  common  law.  To  show  the  difference,  we  may  refer  to  Siinaon  v.  Gardi- 
ner, ut  supra,  holding  that  where  children  used  a  part  of  the  public  road  for 
plav  the  town  is  not  liable  for  injurysustained  by  defects  in  the  road.  With 
this  we  may  compai-e  Kurtz  v.  Troy,  104  N.  Y.  344, 10  N.  E.  Rep.  442, 
where  the  city  was  held  liable  for  injury  to  a  cliild  playing  in  tbestreet  caused 
by  the  fall  of  a  counter  placed  on  the  sidewalk  for  stde.  In  MoQuire  v.  Spenos, 
91  N.  Y.  803,  this  difference  between  the  law  of  some  other  states  and  that 
of  our  own  in  respect  to  highways  Is  mentioned.  In  that  case,  a  child  re- 
turning from  school  joined  others  in  their  amusement  of  jumping  the  rope. 
Wliile  so  engaged,  she  fell  into  an  open  area.  It  was  lield  that  the  fact  that 
she  was  playing,  instead  of  simply  passing  along  the  street,  did  not  prevent 
a  recovery.  McQarry  v.  Loomis,  63  N.  Y.  108.  Now  the  doctrine  which 
holds  that  the  same  duty  of  a  city  which  exists  as  to  travelers  exists  also  as 
to  a  child  playing  In  the  street  applies  by  analogy  to  this  case.  The  man  who, 
instead  of  walking  with  unresting  and  undevlatlng  step  across  a  bridge, 
(lauses  for  a  moment,  and  rests  against  the  railing,  does  not  lose  his  right  to 
protection  against  negligence,  any  more  than  does  the  child  who  plays  in  the 
street  instead  of  walking  sedately  home.  InOrcait  y.  Bridge  Co„ut  supra,  the 
captain  of  a  company  to  which  plaintiff  belonged  called  a  halt  upon  a  bridge. 
Plaintiff  leaned  his  back  against  the  railing  to  rest,  and  wait  for  further  or- 
ders. As  be  sprang  forward  to  take  his  place  in  the  ranks,  the  rotten  railing 
broke,  and  he  felt  off  the  bridge.  It  was  held  that  it  was  for  passengers  only 
ttiat  the  corporation  was  obliged  to  maintain  the  railing,  and  that  he  could 
not  recover;  that  bis  use  of  the  railing  was  unauthorized.  If  that  is  the  law 
of  this  state,  the  nonsuit  was  proper;  but  we  think  that  such  Is  not  our  law. 
The  railing  of  the  bridge  should  be  sufficient  to  meet  all  those  incidental  uses 
to  which  it  would  reasonably  be  put  by  persons  crossing.  We  say  nothing 
about  sitting  on  the  ralL  We  speak  merely  of  that  leaning  against  it  which  is 
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the  common  act  oC  a  penon  stopping  a  moment  for  any  porpoee  on  tbe  ride- 
walk  of  a  bridge.  The  learned  jufltice  excluded  the  Idea  of  eontributor;  ue|^ 
llgenee*  and  placed  tin  nonsniton  the  ground  that  the  defendant  was  not  lia- 
ble, because  the  plaintiff  was  putting  the  railing  to  an  nnaothCKised  use. 
We  cannot  agree  with  this  view.  Section  Sft,  p.  215,  Laws  reads  is 
follows:  "No  new  street  on  newly  laid  out  or  newly  mapped  lands  sliall  be 
adopted,  laid  out,  <^ned,  and  worked  or  graded  In  said  city,  by  said  eomnm 
council,  unless  Uie  same  shall  be  sixty  feet  wide,  and  said  common  council 
shall  have  no  power  to  order  the  same  opened,  laid  oat,  worked,  or  graded, 
nor  to  accept  any  such  street  or  highway,  or  dedication  ci  any  saeh  street 
or  highway,  hereafter  dedicated,  unless  the  same  shall  be  ot  Uie  width  at 
sixty  feet.* 

Tbe  defendant  urges  further  that  by  statute  the  streets  of  the  dty  moat  be 
60  feet  wide,  and  that  this  bridge  is  only  SO.  and  therefore  the  city  had  no 
right  to  accept  It.  Evidently  the  statute  cited  refers,  not  to  **bridge8, "  but 
to  "streets  and  highways,**  strictly  so  called,  because  it  speaks  of  opening, 
working,  laying  out,  and  grading, — expressions  not  applied  to  bridges. 

Tbe  defendant  further  uiges  that  defendant  had  no  right  to  oonstroet  or 
keep  a  bridge  over  this  bmnch  of  the  Mohawk,  and  would  have  been  a  trespasser 
in  going  on  the  bridge  to  make  repairs.  This  oontention  resta  on  the  cases 
of  Carpenter  v.  Cohoea,  81  N.  T.  21,  and  Veeder  r.  Village  o/ Little  FaiU, 
100  N.  T.  343. 3  N.  £.  Rep.  806.  But  these  are  quite  different  from  this. 
There  it  was  held  that  the  city  was  not  bound  to  go  upon  an  approach  to  a 
bridge,  and  put  a  railing  thereon,  where  the  approach  and  the  bridge  were 
state  property.  Kow,  in  this  case.  Adaou  built  this  bridge  in  1876  ^m  aa 
island  owned  by  him  to  vacant  land  on  the  west  side  of  the  soutti  branch  of 
the  Mohawk.  He  sold  building  lots  on  his  islnnd.  and  bouses  were  built 
thereon.  People  used  the  bridge  In  crossing  from  bis  island  to  the  other  part 
of  the  city.  The  bridge  was  witbio  the  city  limits.  In  1886.  aa  above  stated, 
the  common  council  passed  a  vote  accepting  this  bridge,  and  declaring  It 
open  to  public  travel.  After  the  freshet  of  liS67,  above  mentioned,  the  stoeet 
superintendent  repaired  the  bridge,  putting  in  new  floor  timbers.  His  atten- 
tion was  then  called  to  this  defective  railing.  Wbether  tbe  state  might  not 
cause  this  bridge  to  be  removed,  we  need  not  aay.  It  had  been  allowed  ts 
remain  some  12  years,  and  had  been  used  by  the  public  during  that  time. 
The  case  comes  within  that  of  Bewell  v.  dtp  of  Cohan,  7fi  N.  Y.  45.  Jodf* 
mant  ittTecaed*  new  trial  granted,  costs  to  aUde  the  eTaot.  All  ooncnr. 


(Aiprvme  Court,  Qeneral  Term,  Fourth  Department.  Hay  88,  IM) 
jfor  majority  opinion,  see  10  K.  T.  Snpp.  278. 

Mebwin,  J.,  {dlssentimj.)  I  doubt  about  the  propriety  of  arenrsal.  The 
execution  against  Vf,  B.  Fuller  was  delivered  to  the  defendant  as  aherilf  oa 
27th  of  January,  1886.  The  defendant,  in  acknowledging  its  receipt,  in- 
formed the  plaintiffs*  attorney  that  he  had  a  levy  on  Fuller's  stotA  of  goods 
on  a  prior  execution.  On  the  3d  of  February  the  defendant  wrote  plalntifEi'  at- 
torney that  the  other  execution  was  against  Frank  H.  Fuller,  and  that  W,  B. 
Fuller  claimed  he  was  worth  nothing.  Defendant  In  his  letter  further  said 
that  there  were  goods  enough  in  the  store  to  pay  all  the  claims  in  his,  the 
sheriff's,  hands.  He  said  nothing  about  not  having  levied  under  the  plain- 
tifFs*  execution.  On  the  5th  of  February,  plaintiffs*  attorn^  wrote  de> 
fendant.  "We  want  our  levy  held.**  On  the  26th  of  February  the  attorney 
wrote  tbe  defendant  about  the  claim,  saying,  among  other  things,  **  We  sludl 
make  no  point  against  you  on  holding  ovM  sixty  da^,  so  please  write  at  what 
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Sa  wish  in  tbe  premises,  and  whst  70a  think  best  to  be  done."  On  Hsreh 
Vh  tbe  ftttomey  wrote  the  defendant  that  the  plalatifls  wished  him  to  see 
and  collect  the  execDtlon  out  of  an;  property  in  tbe  possession  of  the  dolend- 
ant  in  the  ncecntion  nnless  be  paid,  and,  **if  yon  wish  bond  from  ns,  so  ad- 
vise.** Thereupon  thedefendant  asked  for  a  bond  of  indemnity,  and  It  was 
glTOn  him  on  tbe  26th  of  AprlL  XTo  sale  was  made,  and  the  matter  ran 
along  for  some  time.  On  Ootoba  18th  plalnttiEB'  attorney  wrote  defendant: 
"We  want  tbe  above  matter  closed  op  witboutanymoredelay.  'Webarelong 
ainoB.  and  at  yonr  request,  sent  you  a  bond  to  protect  you  on  your  levy.  *  On 
December  Slat  the  defendant  wrMe  the  attorn^,  "I  saw  Mr.  Fnller  a  few 
days  ago,  and  he  said  he  had  a  mortgage  of  $100  that  he'  would  tun  out  to 
BatiB{yyottr  judgment  to  part,  and  would  pay  the  balance  as  soon  as  he  could." 
NotfalDg  was  paid  tiie  j^ntUb,  tbe  execution  was  not  returned,  and  this 
action  was  brought  tiie  27th  of  January,  1887.  Yery  clearly  the  plaintifh 
supposed,  and  had  a  right  to  suppose,  from  what  the  defendant  said  and  did, 
that  tbe  defendant  bad  a  levy  upra  Uieir  execution  on  the  store  of  goods  in 
the  possessloD  of  W.  B.  Fuller.  The  bond  at  indemnity  was  given  00  this 
basis,  and  was  received  by  the  sheriff  on  that  basts,  if  he  acted  in  good  fattb. 
Tbe  defendant  has  now  no  right  to  say  tliat  ttie  bond  was  not  given  during 
tbe  life  of  tbe  execution.  If  he  did  not  in  fact  nu^e  a  levy,  it  was  his  duty 
to  have  done  so.  But  tbe  defendant  now  says  thnt,  notwitbstandlng  he 
asked  for  and  received-  a  bond,  still  he  was  not  obliged  to  go  on  and  sell.  The 
Code,  g  1419,  says  that  if,  after  an  inqataltlon  in  favor  of  a  claimant,  an 
undertaking  to  indemnify  is  givm,  "the  officer  must  detain  the  property  as 
belonging  to  tbe  judgment  debtor."  Assume,  however,  that  tbe  officer  could 
BtiU  refuse  to  go  on,  be  by  di^ng  so  took  upon  himself  the  burden  of  showing 
that  Uie  property  did  not  belong  to  the  defendant  in  the  execution.  Has  he 
done  so  in  this  case?  The  referee  saya  not,  and  dnda  that'  the  property  was 
the  property  of  W.  B.  Fuller.  It  was  certainly  In  his  poeaeealon  and  control. 
The  defendant  hlinselC  testiQes:  **8o  far  as  I  could  see,  W.  B.  Fuller  was 
in  possession  of  the  goods  and  selling  them,  and  bad  charge  of  the  store. 
No  ime  else  made  any  elaim  to  the  goods  to  me  but  W.  B.  Fuller.  He  ron 
tbe  store  nearly  up  to  hia  deatii,  in  December,  1887."  F.  H.  Fuller  was  not 
called  as  a  witness,  nor  was  it  shown  that  be  in  fact  owned  the  goods.  The 
evidence  of  insolvency  that  was  offered  does  not  necessarily  show  that  W.  B. 
Fuller  did  notown  thegoods.  The  return  by  defendant  of  the  plaintiflis*  execu- 
tion nulla  bona,  on  the  day  of  tbe  trial  of  this  action,  was  not  entitled  to  any 
wtight  on  this  question.  I  am  inelined  to  the  opinion  that  the  finding  of  the 
referee.  In  effect,  that  the  defendant  had  not  shown  that  the  property  did  not 
bdong  to  W.  B.  Fuller,  should  not  be  disturbed.  The  delay  of  the  defend- 
ant after  reoelving  plaintlfb*  bond  was  evidently  for  the  aooommodation  of 
Fuller,  and  upon  his  promise  to  pi^  the  »ecution;  he  did  not  dehiy  because 
MM  <ae  «!■•  claimed  the  property.  I  think  tbe  Judgment  abonld  be  affirmed. 


(Suprtme  Comt,  Oenerol  Torm,  FourtA  DapartTMnt  Kovember,  18Ml) 

1.  AppsuXf— Kavtaw— Wbtskt  ov  Bttobnov— FnrDiires  or  Subbooati. 

▲a  eKeoatiiz  etooted  to  have  her  ameal  trmn  the  decree  of  a  ramff^ 
oouBtlag,  "beard  on  tbe  ded^on  <tf  i&eanmsate^  aadtlw  decree  ana  qaeatloiiB  of 
law  oolr;"  and  no  eaio  oont^lDR  the  evidence  waa  preaented.  iZim^  that  find* 
ingB  of  fact  by  Uie  snrnwata  oould  not  be  reviewed,  nor  exo^tlona  tbarato  oonalfr 
enkU  Uuraffh  mentioned  In  the  notice  of  appeaL 

8.  Szaounnts  Am  APmiriBTaATaaa—AoooDinnfe— Unraaaw. 

An  indebtedness  from  me  of  two  exeontrtoes  tothetsBtator,«Klafelngat11ieflne 
of  hi*  death,  was  not  paid  by  her  to  her  eo-aaecntrix,  and  oootlnned,  awr  thedeath 
of  the  latter,  nntU  an  acoonnttng  by  the  survivor.  Held,  that  she  waa  prapariy 
ohargeA  with  Interest  tbareoDf  aa  w^  aa  with  the  prindpaL 
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A  mortgage  held  1^  a  testator  was  ooUeeted  1^  Us  widow,  who  was  one  of  his 

eucutrioes,  sod  the  prooeeds  were  Immedistelj  reiarested  by  her  In  another 
mortgage,  which,  on  the  death  of  the  widow,  passed  to  her  oo^zeoutrix,  who  ool- 
tooted  it,  aDdosed  the  money  for  her  own  benefit.  HeZd  that,  on  an  aoooantingby 
tbe  surrirliw  execatrlx,  she  was  chargeable  with  the  sum  roalliefl,  wltli  lutensL 
^though  the  widpw  had  power,  under  the  will,  to  apply  the  prooeeds  of  the  original 
mortgage  for  her  support  during  her  life-time. 

Appeal  from  surrogate's  court,  Chenango  county. 

Ellen  A.  Clark,  surviving  executrix  of  the  will  of  Hiram  Schrom.  de- 
ceased, appeals  from  a  decree  of  the  surrogate  on  the  Qnal  judicial  settle- 
ment of  the  accounts  or  such  surviving  executrix.  After  the  appeal  whs 
taken,  tbe  appellant  elected  to  have  It  "heard  on  the  decision  of  the  surro- 
gate, and  the  decree  and  the  questions  of  law  only."  Two  clerical  errors  crept 
into  the  decree,  amouoting  to  8I3-U5,  and  it  is  conceded  that  the  decree  is 
erroneous  to  that  extent,  and  that  tbe  amount  to  be  divided  according  to  the 
decision  of  the  surrogate  should  be  91>724.41,  so  as  to  give  to  each  distribu- 
tee 9431. 10>J  instead  of  9^(4.86,  as  mentioned  in  th6dea»d»and  tbesammarjr 
accoiupanying  the  same. 

Argued  belore  Hardin,  P.  J.,  and  Martin  and  Mbrwin,  JJ. 

Edmard  K,  Clark,  for  appellant.  W.  C.  MotUton  and  ffeorge  W.  Say,  tor 
respondeut. 

Hardin,  F.  J.  Ko  case  oontaining  the  evidence  given  before  the  surro- 
gate is  presented  to  us  upon  this  appeal,  and  we  may  not  review  the  find- 
ings of  fact  made  by  the  surrogate;  nor  need  we  consider  the  exceptions  to 
findings  of  fact  mentioned  in  the  notice  of  appeal  served  by  tbe  appellant. 
See  section  2545  of  tbe  Code  of  Civil  Procedure.  It  seems,  by  the  flndii^ 
that  the  appellant  was  indebted  to  Hiram  Schrom,  the  deceased,  at  the  time 
of  bis  death,  and  that  she  did  not  pay  sitoh  indebtedness  to  ber  oo-executrix 
during  her  life-time,  and  apparently  that  indebtedness  oontiniied  against  tbe 
appellant  down  to  the  time  of  the  statements  oi  the  accounts  by  the  surrogate; 
and  we  are  of  the  opinion  that  the  surrogate  properly  held  that  tbe  appellant 
was  chargeable  with  Interest  on  such  indebtednesa,  and  that  sbe  was  charge- 
able with  tbe  principal  thereof.  Adair  v.  Brimm&r,  74  N.  Y.  539;  Baviau 
T.  Stot)«r.  89  N.  Y.  1. 

It  appears  by  the  ssTenteenth  finding  of  tact  made  1^  the  sam^ate  that 
tbe  testator  beld.  at  the  time  of  his  death,  a  mortage  in  tbe  sam  of 
8800,  and  that  on  April  80,  1879,  bis  widow,  then  the  co-exectttrlx  with  Un 
appellant,  collected  that  mortgage,  and  reinveti«d  the  proceeds  thereof  at 
once  In  a  mortgage  given  by  one  Graves;  that  mortgage  passed,  after  the 
death  of  the  widow,  tbe  oo-executrix,  into  the  hands  of  the  appellant,  and 
she  collected  the  same,  and  used  tbe  moneys  collected  thereon  for  her  own 
benefit.  She  was  therefore  properly  chargeaUe  with  tbe  sum  realised;  god 
we  think  she  was  properly  chargeable  with  interest  Uiereon.  If  tbe  oo-exeen- 
trix,  under  tbe  powers  and  privile^  given  to  her  by  the  will  of  ber  bustHtnd, 
had  used  up  the  proceeds  of  the  Dimlc^  mortgage  for  her  support  during  her 
life-titne,  doubtless  tbe  respondents  here  would  have  bad  no  remedy;  bat  she 
did  not  use  up  the  prooeeds.  She  continued  the  proceeds,  and  Uw  same  wss 
an  asset  passing  from  her  handa  to  the  hands  of  the  appellant,  md  tbe  ^pel- 
lant  was  tlierefore  properly  required  to  account  for  the  same,  ffrgjftton  t. 
Clark,  41  Hun,  125.  As  near  as  we  can  understand  from  the  appml^bocdt, 
the  summary  made  by  the  surrogate  conforms  to  the  finding  of  fact  mads 
by  him,  and  his  oondusions  seem  to  be  proper.  We  think*  however,  bis  de- 
cree, and  tbe  snmmary  accompanying  this  same,  should  be  amended  so  as  to 
make  the  corre<^on  of  $18.05,  to  which  we  have  already  referred,  and  for 
such  purpose  tbe  proceedings  should  be  remitted  to  the  surro^»'a  oourti  to 
the  end  that  the  snrr(^[ate  may  revtae  the  decree  in  that  respect  upon  notice 
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id  Ave  given  by  either  party  to  the  otber;  in  tbe  othw  respects  thedecree 
should  be  afBrmed.  ModiQcatlon  should  be  directed  in  the  decree  in  the  som 
of  $13.05>  to  be  made  by  tbe  surn^te  of  Chenango  county,  and  in  tbe  other 
respects  the  decree  is  afflimad*  without  costs.  All  concur. 


(SupraiM  Count,  Qentral  Term,  Fourth  DepartmenL   Korembar,  1800.) 

1.  Udhicipai.  CoBFOiUTrONS— Sktcbs— Damagu  raoK  Dibobasoe  of  Sbwaob. 

A  city  which  discharges  sewage  ooUeoted  from  priTlea  and  water-closets  through 
its  sewers  upon  lands  of  «  prlnte  owner  Is  liable  In  trespass  for  the  dasugea 
thereto  sustained. 
I.  JcsOMSirT— Rw  AitfUDiCAU— BmoT  of  FAsms. 

In  aa  action  ar^nst  a  city  for  damages  for  a  trespass  on  plaintiff's  land,  by  dis- 
ohargtng  sewage  thereon,  the  jadement  roll  In  a  preriona  action  between  the  par- 
ties, Drought  by  plaintiff  for  on  injunction  against  the  oontlonaoce  of  snc^  dis- 
ebsrge,  as  a  nulsanoe,  is  competent  evidence. 

Appeal  from  jndgment  on  report  of  referee. 

Action  hy  WUllam  Beach  against  the  city  of  Elmira  for  damages  to  prop- 
erty owned  by  him,  being  a  bloclt  of  stores  on  Uie  north  banli  of  the  Chemung 
river,  between  the  river  and  Water  strt>et  in  that  city,  by  reason  of  Uie  con- 
struction by  the  city  of  a  sewer,  known  as  tbe  "State-Eitreet  Sewer,"  which 
tbe  city  used  and  permitted  others  to  use,  and  which  discharged  the  sewage 
and  other  accumulations  collected  therein  on  plalDtilTs  premises  to  Ibe  great 
injury  of  plaintiff.  From  a  judgment  for  plaintiff,  defendant  appeals.  Plain- 
tiff had  recovered  judgmf  nt  In  a  fwmer  action  against  defendant  tar  an  in- 
junction to  restnUn  defendant  fnmcontinulngsuch  discbarge  from  the  sewer 
on  his  lands.  See  22  Hun,  163. 

Argued  before  Hardin,  F.  J.,  and  Maatin  and  Meewin,  JJ. 

ff.  U.  Bookaell,  for  appellant,  iisynoldf,  Stanchfi^d  A  ColUn,  for  re- 
apondent. 

■Hardin,  P.  J.  The  evidence  fully  sostains  the  findings  by  the  referee,  and 
the  allegations  In  the  complaint,  to  the  effect  that  the  plaintiff  sustained  in- 
juries by  reason  of  the  wrongful  acts  of  the  defendant.  The  defendant  had 
no  right  to  discharge  or  authorize  the  discharge  of  sewage  upon  the  lands  of 
tbe  plaintiff,  In  such  a  manner  as  to  disturb  his  enjoyment  of  tbe  use,  or  to 
interfere  with  the  value  of  the  use  of  his  premises.  The  wrongs  complained 
of,  and  established  by  the  evidence,  and  found  by  the  referee,  amount  to  a 
trespass  upon  the  plaintiff's  lands,  and  the  damages  which  he  has  sustained 
thereby  should  fall  upon  tbe  defendant.  Clark  v.  CHy  qf  Roehnter,  43  Hun, 
271;  Nitns  v.  Sfayor,  etc.,  o/  the  City  <3f  Troy,  59  N.  Y.  500;  Beifert  v. 
City  Brooklyn,  101  N.  Y,  136,  4  N.  E.  Rep.  321.  The  sewer  constructed 
by  tbe  defendant  was  used  by  various  persona  for  the  purpose  of  draining  privies 
and  water-closets;  and  in  Stoddard  v.  Village  qf  Saratoga  Springn,  4  N. 
TT.  Supp.  745.  It  was  said  by  the  court  that  a  municipality  **  may  not  lawfully 
convey  the  foul  material  thus  collected,  and  throw  it  on  private  property." 

We  think  tbe  judgment  roll  In  tbe  former  action  was  properly  received 
in  evidence.  An  appeal  was  taken  in  that  case  from  the  decision  made  at 
special  term,  and  the  judgment  was  sustained.  In  delivering  the  opinion  of 
this  court  in  that  case,  (see  Beach  v.  City  cf  Blmira,  22  Hun,  163,)  Leabned 
F.  J.,  observed:  "In  the  present  case,  the  city  has  emptied  one  of  Its  sewers 
on  the  plaintiff's  land.  That  is  a  direct  violation  of  his  right;  a  continual 
trespass  on  bis  property;  and  for  that  tbe  city  Is  liable,  just  as  any  private 
person  would  be.  Bradt  v.  Albany,  5  Hun,  siSl;  Bymet  y.  Cohoee,  Id.  602. 
affiruied  67  N.  Y.  204."  We  think  there  is  no  force  in  the  exception  taken  to 
the  admission  of  the  judgment  roll  In  evidence.  Peek  t.  Callaghant  95  N.  T. 
73.  In  dealing  with  a  somewhat  similar  question  in  thecase  last  cited*  where 
v.llN.T.8.no.l5 — 58 
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» judgment  roll  had  been  received  in  evidence,  it  was  said  near  the  close  of 
the  opinion,  viz.:  "It  appears  that  this  was  entered  In  an  actitm  in  the  su- 
preme court  between  the  same  parties,  and  Involved  many  of  the  qaestlons 
of  fact  and  some  of  the  questions  of  law  arising  In  this  controversy.  'We 
think  it  quite  clear  that  the  judgment  roll  was  competent  evidence  either  for 
or  against  either  of  the  parties  thereto  in  any  subsequent  litigation,  and  was, 
therefore,  properly-  received  In  evidence."  We  see  no  reason  to  disturb  the 
allowance  of  damages.  Jadgmmt  aflBlrmed.  vitb  eoBts.  All  oonenr. 


WuiTTAEEK  e.  Delaware  Sa  H.  Canal  Co. 

(Supreme  Coin%  General  Term,  Fourth  Department.   November,  1890.) 

1.  MuTBs  Am  SxBVAHT— Bn^GiaifT  Cacsb  or  Injukt  to  SnvAHT— QDsenov  or 
Faot. 

A  locomotive.  In  the  night,  was  ran  npoo  the  main  tmak  a  Uttle  east  of  the  sta- 
tion, and  left,  wbile  the  eogineer  went  to  the  station  for  orders,  fronting  toward 
the  weet,  with  a  light  on  ltd  rear,  bat  no  heed-llgfat,— that  having  been  bn^en  the 
previous  dor-  An  east-bonnd  freight  train  ooUTded  with  it,  killing  plaintiff's  in- 
testate, the  fireman  of  the  east-  bound  train.  The  eoglna  was  left  on  the  main  track 
In  violation  of  a  rule  of  the  railroad  oompany,  and  the  east-bonnd  train  was  passing 
the  station  at  a  higher  rate  of  speed  than  the  company's  rules  permitted.  BcM, 
that  it  was  a  question  for  a  Jury  whether  the  absenoe  of  tlie  head-light  was  not 
such  an  efficient  cause  of  the  accident  as  to  render  the  company  liable,  by  reasoa 
of  Its  negligenoe,  though  the  other  oanses  contributing  to  the  aoeldent  were  not 
diargeable  to  the  company,  bat  to  neRllgenoe  of  fellow-servante  of  flBoeaseJ. 
t.  Save— CoKTBiBCTOBT  Nbguoinox. 

The  fireman  of  one  of  defendant's  locomotives  was  killed  by  oollialon  of  the  en- 
gine with  another,  n^lisently  left  standing,  at  night,  on  the  main  track  of  the 
n^road,  without  a  head-Ught.  The  engine  on  which  the  fireman  was  killed  was  at 
the  time  rannlng  at  a  speed  greater  than  allowed  defendant's  mlea;  bat  the  fir*- 
man  was  engaged  In  getting  ooal  from  the  tax  end  of  the  storage,  when  Um  eollis- 
ion  took  place,  and  the  train  had  begun  to  slow  up.  Its  qteed  WM  wdaly  nnder  the 
management  of  the  engineer,  and  not  at  all  In  the  control  of  the  fireman.  Held, 
that  the  facts  would  warrant  a  Jury  In  finding  that  he  was  free  from  oontribntory 
negligence,  and  that  the  dismissal  of  the  action  against  the  oompany  for  negu- 
gently  oaosing  his  death  was  error. 

Appeal  from  clrcnlt  court,  Otsego  coanty. 

Action  by  Charles  £.  Wh  ittaker,  as  administrator  of  Eagene  K.  Whlttaker, 
against  the  Delaware  ft  Hndson  Canal  Company,  to  recover  damages  for  the 
death  of  platntifTs  Intestate,  alleged  to  have  been  cansed  by  the  negligence 
of  deten&nt.  At  the  trial  the  complaint  was  dismissed,  aii^  tnm  the  judg- 
ment entered  thereon,  and  an  order  denying  a  motion  for  a  nev  trial,  made 
on  a  case  and  exceptions,  plaintiff  appeals.  For  statement  of  fiicts*  see  Conner 
report,  8  N.  T.  Supp.  576. 

Argued  before  Hardin,  F.  J.,  and  Mabtin  and  Mbbwxn,  JJ. 

LouU  MarsJiall,  for  appellant.  Sdtoin  Tounff,  for  respondsnt. 

Hakddt,  p.  J.  When  this  case  was  before  as  on  the  former  appeal,  (8  K. 
Y.  Supp.  576,)  a  verdict  had  been  taken  for  the  plaintiff,  and  ve  ttMi  held 
it  was  error  to  instruct  the  jury,  viz.,  "that  even  if  they  fonnd  that  the  co- 
employes  of  the  plaintiff's  intestate  were  guilty  of  negligence,  yet  if  they  found 
that  the  defendant  was  negligent  tn  allowing  its  engine  to  run  without  a  head- 
light, aikd  that  negligence  con  tributed  to  the  Injury,  the  plaintiff  could  recover. " 
In  the  course  of  the  opinion  delivered  on  that  occasion.  It  was  said  viz.: 
"The  engineer  of  locomotive  No.  82  had  not  received  special  orders  permitting 
him  to  run  his  locomotive  onto  the  east-bound  traffic  tra(A,  and  stop  It  near 
the  d^t.  That  It  was  a  negligent  act  to  do  this,  and  leave  the  locomotive 
staodtng  there  nngnarded  so  near  the  time  when  two  trains  were  due  upon 
the  same  track  is  quite  clear."  In  that  case  It  appeared  that  train  Ko.  28,  go- 
ing east,  "sometimes  ran  through  Quaker  street  four  or  fire  miles  an  taonr. — 
generidly  ran  through  about  four  miles  nn  hour;  and  that  ttme  was  a  rule 
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forbidding  the  running  of  traias  past  stations  at  more  than  four  miles  an 
hoar.  It  also  appeared  that  on  the  occasion  of  the  collision,  train  Ko.  28  was 
running  faster  than  usual  Utroogh  that  Btatitui;  ranaing,  when  they  collided, 
eight  or  ten  miles  an  hour.  Upon  the  facts  appearing  in  the  ease  as  it  was 
presented  to  us  on  that  occasion*  it  was  said  in  the  opinion*  viz.:  "When  sev- 
eral proximiite  causes  contribute  to  an  accident,  and  each  Is  an  efBcient  cause, 
witliout  the  operation  of  wlilch  tlie  accident  would  not  have  happened,  it 
may  be  attributed  to  all  or  anj  of  the  causes;  taut  it  cannot  be  ^tributed  to 
a  cause,  unless,  without  its  operation,  the  acddent  would  not  have  happened." 
Ring  v.  dtp  e/  Cohoea,  77  N.  T.  90;  Bhrgott  v.  Mayor,  ete„  96  N.  T.  264; 
fisarlsf  T.  RaUway  Co.,  101  N.  T.  661,  6  N.  E.  Rep.  66:  Taylw  v.  City  of 
ronften,  105  K.  T.  202, 11  X.  B.  Bep.  642.  The  opinion  then  proceeds  to 
state,  viz.:  '*£aeh  of  the  three  acts 'above  enuiiiCTated  may  have  been  one 
of  several  oauses,  «ach  contributing  to  the  accident.  The  defendant  Is  not 
liable  to  its  employes  for  the  damages  resulting  from  two  of  the  oauses,  and 
the  Jury  should  have  been  Instructed  that  the  defenduit  was  not  llaUe  nulcRS 
thciy  fonnd  the  aoddent  would  not  have  happened  but  for  Uie  abamce  of 
the  head-Ufffat.*  We  think  the  opini<m  ecmtains  nothing  that  Jostifles  an 
Infermce  that  the  defendant  was  not  UaUe  If  the  absence  tA  the  bead-light 
was  an  efficient  cause,  without  the  operation  of  which  "the  acddent  would 
not  have  happened;**  on  Uie  contrary.  It  seems  the  opinion  proceeded  npon 
the  assumption  that  the  case  presented  quesUons  of  fact  for  the  eonsid- 
eraU^n  of  a  jury.  We  are  of  the  opinion  that  the  case  as  now  presented 
to  us,  and  considered  In  the  light  of  the  ofdnlon  to  whidh  reference  has  been 
made,  called  for  a  submission  to  the  jury.  Wh«t  Cvm  v.  HaUroad  Ctt.,  15 
Hun,  177.  was  before  this  court,  Jndge  Smith,  spealtlng  for  this  court,  said: 
"We  think  the  true  rule  Is  that,  for  an  Injury  to  tbeservant,  resultli^  from 
the  negligence  of  the  master,  the  latter  Is  liable,  although,  b7  diligence  on 
the  part  of  a  fellow-servant  the  injurious  effects  of  the  master's  negligence 
might  have  been  prevented  or  averted.  TS.  the  injury  would  not  have  hap- 
pened but  for  the  n^Ugenoe  of  the  master,  mmblhutory  nee^lgenee  on  the 
part  tA  the  fellow-servant  is  no  defense  to  the  roastH.  Within  tliat  rule,  the 
dofendant  Is  liable  In  this  case.  Not  only  would  the  Injury  not  have  happened 
if  Uie  engine  had  beoi  in  suitable  condttlon,  but  in  tiiat  case,  no  n^llgenco 
could  have  been  Imputed  to  the  engineer.**  Thatcasa  was  afflrmed,  and  the 
doctrine  approved  in  81  N.  T.  210.  See,  also.  Cappitu  v.  Bailroad  Co.,  48 
Bun,  292;  Stnior  v.  Ward,  1  El.  &  El.  385;  Coal  Co.  v.  Conten,  101  111.  93; 
SUU  V.  HaUroad  Co.,  95  N.  T.  546;  Stringlwm  v.  SiewarU  100  K.  Y.  516, 
8  K.  E.  Rep.  575. 

2.  We  are  of  the  opinion  that  whether  the  plidntilTs  intestate  was  guilty 
of  contribntoty  negligence  or  not  on  the  occasion  of  the  loss  of  bis  life  was  a 

?[uest{on  of  fact  for  ^e  jury.  We  think  it  error  to  declare  upon  the  evidence 
ound  in  the  appml-book,  as  a  matter  of  law,  that  the  intestate  was  guilty  of 
contributory  negligence.  Hoag  t.  Railroad  Co.,  Ill  N.  Y.  199,  18  E. 
Rep.  648.  The  intestate  was  performing  his  duties.  He  was  engaged  in 
getting  cod  from  the  far  end  of  the  storage,  and  moving  it  with  a  shovel  to 
tbe  Ore,  when  the  ctdlision  took  place;  and  the  train  had  b^^n  to  slow  up, 
and  ita  speed  appears  to  have  been  solely  under  the  management  of  the  engi- 
neer, and  not  at  all  in  the  command  or  control  of  the  deceased.  The  fauta 
disdosed  by  tbe  evidence  would  fully  warrant  the  jury  in  finding  that  the  in- 
testate was  free  of  contributory  negligence.  We  are  of  the  opinion  ttut  the 
ease  on^t  to  have  been  submitted  to  the  jury.  Judgment  and  ordw  raversed, 
And  a  ntv  trial  ordered,  with  costs  to  audc  the  event.  All  concur. 
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People  e.  Betsinobb. 


(Supreme  Court,  General  Term,  JftmrA  DepartmeiU.  KoTMsbar,  1880.) 
Bub— BTmaKCT. 

At  the  trial  for  rape,  a  phyatolaii  tettUad  that,  nmtir  thiea  moQtha  ^ler  the  time 
when  the  offense  was  alleged  to  have  been  commftted,  he  made  an  examluatioo  ol 
the  proaecQtrix,  and  found  the  brmeo  absent;  that  there  were  traces  of  it,  bnt  It 
was  Dot  intact,  and  not  in  a  normal  oondltion  for  a  virfflD.  Held,  that  evidence 
waa  oompetent  <m  behaU  defendant  tb»t  proMontrix  had  had  t&taroouise  with 
others;  and  tiiat  she  might  be  asked,  on  cross  examination,  whether  aba  had  ac- 
knowlediBred  to  a  person  named  that  she  wrote  to  a  oert^  man,  "and  aaked  him 
bow  he  wonid  like  to  do  tt  to  hw.  *■ 

Appeal  from  court  of  sessioiu,  Onondsgs  oonnty. 

Indictment  chargiitg  Nicholas  ST.  Betsinger  with  rape  on  one  Frieda  Qoeas- 
ley*  in  the  town  of  Marcellus,  on  the  10th  day  of  Febrnaryi  1890.  It  up* 
pen  red  in  the  evidence  that  she  was  born  October  20, 1875*  In  Gmhuuij;  that 
near  the  last  of  January.  1890,  she  went  to  live  with  the  defendant's  family; 
and  that  before  that  time  she  had  lived  in  an  orphan  aeylum  at  Auburn.  De- 
fendant, as  a  witness,  denied  absolntely  the  accusation,  and  called  witnesses 
to  testify  that  his  general  character  waa  good.  The  jury  found  a  vo^ct  of 
guilty,  and  tlefendant  was  sentenced  thereon  to  imprison uient  in  the  state 
prison  fur  a  term  of  14  years  and  10  months.  From  the  judgment,  and  from 
three  orders,  severally  denying  a  motion  made  in  arrest  of  judgment*  a  motion 
for  a  new  trial,  and  a  motion  to  set  aside  the  verdict,  defendant  appeals. 
Argued  before  Habdin.  F.  J.,  and  Mabtin  and  Mebwin,  J  J, 
LatOTfinee  T.  Jonea,  for  appellant.   F.  J,  8hov«,  tor  the  Feople. 

Haudin,  F.  J.  Apparently  for  the  purpose  of  corroborating  the  complain- 
ant, the  prosecution  called  Dr.  Head,  a  physician  ;.:id  surgeon  of  25  yeani' 
I>rHctice,  who  teBtiSed  that  about  the  5th  of  May  lie  made  a  manual  examina- 
tion of  the  complainant.  In  the  course  of  his  testimony,  be  said,  viz.:  "1 
found  the  hymen  absent.  There  were  traces  of  a  hymen  there,  but  It  was 
not  intact.  I  could  hardly  swear  that  it  had  been  broken  or  ruptured.  I 
found  traces  of  a  hymen  there,  but  it  was  not  intact.  It  was  not  in  a  normal 
condition  for  ii  virgin.  *  *  *  She  was  well  developed.  1  am  not  able  to 
state  whether  she  had  reached  womanhood  or  not."  This  testimony  was  re- 
ceived under  objection  and  exception  by  the  defendant,  and  after  it  had  been 
given  the  defendant  moved  to  strike  the  evidence  oat,  "upon the  ground  that 
the  examination  was  made  too  long  after  the  alleged  rape,  and  upon  the  ground 
^hat  it  is  generally  Immaterial  and  incompetent  evidence."  The  court  refused 
to  strike  it  out.  observing,  viz.:  "I  think  it  goes  to  the  value  ot  the  testimony 
rather  tlian  its  competency."  The  motion  to  strike  out  was  denied,  and  the 
defendant  took  an  exception.  When  the  complainant  was  upon  the  stand, 
she  WHS  asked  strveral  questions  as  to  her  previous  habits  and  practices,  and 
to  one  of  the  questions  she  replied,  viz.:  "1  did  not  tell  Edwards  North,  when 
I  was  sliding  down  hilt  with  him,  that  a  man  did  it  to  me  on(%,  nor  anything 
to  that  effect. "  Thereafter  the  defendant  called  as  a  witness,  Edwards  Kortb, 
who  testified  that  he  was  acquainted  with  the  complainant,  and  bad  beoi  in 
the  habit  of  playing  with  her;  and  he  was  asked  If  he  remembered  having  bad 
a  talk  with  the  complainant,  one  day  when  they  were  sliding  down *hill  to- 
gether, "about  something  that  some  man  had  done  to  her  once  before.**  This 
question  was  objected  to  by  the  people,  and  the  objection  was  sustained.  Ap- 
parently the  evidence  was  avowed  to  be  offered  for  two  purposes,— J{rft, 
iis  bearinjf  upon  the  credibility  of  the  cumplHinant;  and.  saaondt  as  tending 
to  overcome  the  testimony  of  Dr.  Head,  and  the  inferences  to  be  drawn  there- 
from. The  evidence  was  excluded  by  the  court,  and  thedefenduit  took  an 
exception.  Tben  the  question  was  pat  to  him  by  the  defendant,  viz. :  "  Did  she 
say  that  this  man  was  a  drunken  man?"   And  the  witness  answered,  "Yea, 
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sir."  It  waa  thm  objected  to,  and  the  court  ■farncA  ovt  the  aiiBwer,  and  to 
that  ruling  the  detmdant'a  eoaiuMl  took  an  «zeeptlon»  and  tbezeawm  the  court 
made  this  remark:  "I  deem  It  non-eeeentlal,  entirely,  whethw  uiis  child  has 
been  raped  or  otherwise  HI  treated  a  dozen  times  prior  to  this.**  Some  farther 
coUoqnj  took  place  between  the  court  and  the  counsel  for  the  defendant,  and, 
at  the  close  thereof,  the  court  having  failed  to  either  strike  out  the  testimony 
of  Dr.  Head,  or  to  allow  the  evidence  which  was  proposed,  an  exception  was 
taken  by  the  defendant's  counsel.  We  think  the  trial  court  fell  Into  an  error 
in  the  rulings  and  statements  which  we  have  quoted.  AAer  the  testimony  of 
Dr.  Head  had  been  given.  It  was  entirelycompetentforthedefeudant  toshow, 
if  he  could,  by  evidence,  that  the  complainant  bad  been  having  Intercourse 
with  other  parties,  which  would  account  for  the  condition  in  which  the  doctor 
stated  he  found  her  sexual  organ.  Surely,  if  she  hiid  "been  raped  or  other- 
wise ill  treated  a  dozen  times  prior  to  this, "  the  time  when  Dr.  Head  made  the 
personal  examination  of  her,  the  foroe  of  the  facts  stated  by  him  in  his  nar^ 
ration  of  the  condition  in  which  be  found  her  at  the  time  he  made  the  exam- 
ination would  have  been  broken,  and  It  would  have  been  for  the  joiy  to  say 
whether  or  no  the  condition  in  which  he  found  her  was  by  reason  of  any  act 
of  the  defendant,  or  by  reason  of  hf  r  practices  with  other  parties.  Pet^ia  v. 
Crapo,  76  K.  Y.  288;  affirming  15  Hun,  269. 

2.  When  the  complainant  was  upon  her  cross-examination,  she  was  asked 
whether  ahe  acknowledged  to  Mrs.  Walford  that  she  "  wrote  to  Stacy  Amldou» 
and  asked  him  how  he  would  like  to  do  it  to  her. "  The  witness  seems  to 
have  answered  in  the  6r8t  Instance,  "Kot  that  I  remember  of;"  and.  when 
asked  If  she  would  swear  that  she  did  not  do  It,  an  objection  was  taken,  and 
the  objection  waa  sustained,  and  the  defendant  took  an  exception.  It  ap- 
pears by  the  case  that  the  question  was  repeated,  and,  although  objected  to, 
that  the  witness  said,  "Ko,  sir;"  and  thereafter  the  question  was  repeated, 
viz.:  "But you  do  not  remember  whether  you  acknowledged  to  Mrs.  Walford 
that  you  wrote  them?"  And  the  court,  upon  an  objection,  observed:  "That 
has  been  excluded  once."  The  defendant  took  an  exception.  Thereupon  the 
defendant  was  about  to  make  an  offer,  and  the  court  observed:  "I  do  not 
think  it  is  proper  examination.  My  judgment  is  about  aa  I  have  ruled. "  To 
that  the  defendant  took  an  exception.  We  think  the  court  might  very  well 
have  properly  allowed  greater  latitude  in  the  cross-examination  <rf  the  com- 
plainant.  People  V.  hulse,  3  Hill.  316. 

3.  Several  very  close  questions  arose  In  the  case,  in  respect  to  the  rulings 
made  when  jurors  were  under  examination.  We  do  not  deem  it  needful  to 
examine  all  the  rulings  made  in  respect  to  the  jnrors,  inasmuch  as  we  are  of 
the  opinion  tbati  the  views  already  expressed  must  lead  to  a  new  trlaL  Con- 
viction, orders,  and  judgment  revei-sed,  and  a  new  trial  ordered  in  the  court 
of  sessions  of  Onondaga  county,  to  which  court  proceedings  are  remitted. 

Mabuni  J.,  ooneiin.   Mkbwih,  J.,  ooneuis  in  result. 


(Supreme  Court,  General  Term,  Fourth  Department  November,  ISQOi) 

1,  Uabtsk  Airs  Sbktant— Ikjdbjxs  to  SBBTANT—NBOLiOBirca  or  Habtbb. 

When  piAlntlff,  while  in  the  employ  of  defendants,  was  Injured  \tj  the  alvlBg 
way  of  timbers  of  a  dun  on  which  he  was  putting  flush  boards,  in  an  totmi  by 
him  against  tbem  tbsreftH*,  it  was  for  the  jury  to  determine  wheuwr  th»  prlaol^ 
upon  which  the  dam  was  ooastruoted  was  reasonably  safe,  and  wheUier  rnssoa 
able  guards  to  secure  safety  were  provided. 

iL  Buib— AssnitPTioiT  OF  Risk. 

Where  plaintiff  knew  nothing  of  the  manner  In  which  the  timbers  were  fastened. 
It  was  (or  the  Jury  to  determine  whether  be  was  ohargeaUe  with  havlac  volunta- 
Illy  taken  the  riife  which  lad  to  the  aooldaat. 
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9,  DiJiAon— Pbmokai.  Ivjurixs— Low  or  W^om. 

STldeaoe  of  tba  amovnt  of  wifM  pUlntlfl  owned  U  •dBduibto  ob  ttao  qncrtn 

of  dMUgOB. 

L  ArFui^Rsnsw— BiJUCUM  Bbbob. 

Tbe  ezclustoD  of  a  question  to  a  witness  is  not  groand  for  tvntaal  wbore,  Is  hb 
■Dbseqaeot  testimony,  he  in  effect  answered  the  gwtUm. 
Ik  bVASCT— AotIOX  rOB  PKBSOITAI,  Iniubibs. 

Plaintiff  haTiag  been  injured  while  tn  tbo  emploj  of  defendaata,  they  {mU  to 
his  father  the  sum  of  9100,  and  plaintiff  at  the  same  tune  eroouted  a  paperpnrpon- 
ing  to  be  a  release  of  all  claims  against  them  by  reason  of  the  injunea.  Be  wait 
miDor,  and  received  nothing  when  he  signed  the  paper.  Beld,  that  be  was  us 
preolnded  thereby  from  maintaining  an  action  for  tha  injoriea,  after  becoming  et 
age. 

Appeal  from  circalt  court,  Oneida  county. 

Action  by  George  W.  Palmer  agalnet  Eugene  H.  Conant  and  ti«agts  F. 
Oonant  fur  Injuries  sustained  by  plaintiff  on  the  19th  of  December,  ISSi, 
while  in  the  employ  of  tbe  defendants  In  their  operation  of  their  saw-mill  o& 
the  south  side  of  Mad  river  at  Camden.  James  Gerow  was  defendants'  tan- 
man  tn  their  chair  shop  and  factory  operated  in  connection  with  the  mi11,attu 
on  that  day  he  instructed  the  plaintiff  to  go  to  the  dam  and  ''help  pat  od 
flush  boards.**  It  appears  by  the  plaintiff's  evidence  that,  while  he  was  en- 
gaged In  putting  on  the  flusli  boards,  "the  north  end  of  the  tog  slid  off  of  th« 
abutment,  and  throwed  bim  [Chapman]  down  stream,  and  the  board  1  bad, 
with  the  pressnre  of  the  water,  carried  nis  end  down,  and  the  end  I  had  car- 
ried me  np.  Jnst  as  I  got  on  the  pivotal  part  of  the  dam,  the  south  eniio! 
the  log  came  off  and  struck  my  leg,  and  carried  me  down  the  apron  of  tba 
dam  10  or  12  feet.  The  log  lying  on  the  north  end  of  the  d&m  first  loosened 
and  went  down  stream;  then  it  loosened  from  the  aoutli  abutment,  so  thej 
left  twth  abutments.  These  flush  boards  were  of  hardwood,  an  inch  and  ■ 
half  thick,  12  feet  long,  and  averaged  from  18  to  24  inches  in  width.  Tbe; 
raised  the  water.  When  the  log  struck  me  it  dragged  me  off  tbe  apron  ol 
the  dam,  and  10  or  12  feet  down  stream.  The  water  took  me  down  noder. 
and  the  logs  went  to  the  north  side  of  tbe  creek,  and  the  water  washed  mc 
on  tbe  south  side,  and  I  got  out  tbe  best  way  I  could;  I  don't  know  bor 
Bdow  the  dam  1  should  think  the  stream  was  70  or  80  feet  wide  in  higfa 
water.  The  togs  were  washed  ou  the  north  side.  When  I  got  out,  tbe  bone* 
In  my  left  leg  were  sticking  oat  through  two  pairs  at  pants  Into  the  water. 
It  was  from  about  an  inch  below  the  knee  to  the  ankle."  It  appeared  tbal 
the  round  timbers,  without  being  listened  on  the  bottom,  were  allowed  u 
rest  on  the  smooth  abutments,  with  no  planktng  or  fastening  to  bold  them  in 
place  other  than  a  piece  of  two-Inch  ptank  nailed  below  them,,  and,  when  tbe 
pressure  of  the  water  came,  they  gave  way.  The  jury  found  a  verdict  ftir 
plaintiff  for  01,500.  From  tbe  Judgment  entered  on  (he  verdict,  and  from  u 
order  refusing  a  new  trial,  defendants  appeal. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  MxawzN,  JJ. 

GeoTift  F.  Mom  and  C.  D.  Pn»cott,  for  appellants.  P.  ff,  ^tBgenld, 
for  respondent. 

Habdih,  p.  J.  1.  We  think  the  evidence  piesented  a  qaestlon  of  fftct  tot 
the  jury.  It  wasforthe  Jury  to  determine  whether  the  defendants  were  guiU; 
of  negligence.  It  was  for  the  Jury  to  determine  whether  tbe  dam  was  so  con- 
structed as  to  secure  safety,  and  whether  the  principle  vpon  which  it  wis 
constructed  was  reasonably  safe,  and  whether  rcaaonable  guards  to  seeuR 
safety  were  provided  by  tbe  defendasto.  NnnaU  t.  ItartlHt,  114  TX,  Y.  4f>i. 
21  N.  E.  Rep.  990;  PanUar  v.  Ifining  Co.,  99  N.  Y.  372, 2  ST.  S.  Bep.  :i. 
It  appears  by  the  evidence  that  tbe  plaintiff  was  not  present  when  the  wsut- 
ling  were  put  down,  and  knew  nothing  of  the  manner  in  wbicb  they  wire 
fiBstened.  The  jury  may  properly  have  found  upon  the  evidence  tbat  tbe  pUic- 
tiff  bad  no  knowledge  or  appreciation  of  the  defects  which  led  lo  the  acddecL 
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and  tbat  be  wfls  not  chargeable  with  having  voluntarily  taken  the  risks  inci- 
dent to  the  situation  in  which  he  was  placed.  Whatever  questioa  tbere  wm 
upon  that  subject,  we  are  of  the  opinion  tbat  it  was  one  for  the  jwey  to  dtUff- 
niine.    Seming  v.  ateinway,  101  K.  T.  547,  5  K.  E.  Bep.  449. 

2.  Plaintiff  was  asked,  during  his  exam.lDation  as  a  witness:  "Question. 
How  much  wages  did  you  earn  a  week  from  Conants?"  To  this  queetion 
the  defendant^!  objected  that  it  was  Incompetent  and  immaterial,  and.  In  deal- 
ing with  the  objections,  the  court  observed:  "It  is  received  oiily  as  an  ele- 
ment of  damages  sustained  by  tlie  plaintiff. "  The  defendant  took  an  excep- 
tion, and  witness  answered:  "Fire  dollars  a  week."  It  is  to  bn  observed 
thHt  tliere  was  no  objection  to  the  form  of  the  question.  Apparently  it  called 
for  the  wages  he  had  been  receiving  prior  to  the  injury.  We  think  such  eri- 
dence  was  competent.  In  BeUiegd  v.  Railroad  Co.,  40  N.  Y.  9,  it  was  l»kl, 
viz.:  "In  an  nctlon  to  recover  for  personal  injuries,  evidence  of  the  amount 
the  plaintiff  is  earning  at  his  trade,  at  the  titue  of  and  immediately  preceding 
the  accident,  is  admissible  upon  the  question  of  damages." 

3.  In  the  course  of  the  eroes-examination  of  the  physician  and  surgeon  who 
attended  the  plaintiff,  he  was  asked  for  his  opinion  in  respect  to  the  condition 
the  plaintiff's  leg  would  have  be^n  In  at  the  day  of  trial  it  he  hud  "positively 
and  speedily"  obeyed  instructions  given  by  the  physician.  The  question  was 
objected  to  as  incompetent  and  Immaterial,  and  the  court  sustained  the  objec- 
tion, and  the  defendant  took  an  exception.  Upon  looking  Into  the  evidence 
following,  given  by  the  witness,  we  And  that  he,  in  effect,  answered  the  ques- 
tion. The  witness  says,  viz.:  "The  bones  came  together  very  nicely*  and 
stayed  so  until  he  got  off  the  cot-bed,  and,  if  they  had  been  kept  where  I  flrst 
set  them,  there  would  have  been  no  difficulty  in  the  union  of  these  pieces  of 
bones."  The  witness  added,  at  a  later  stage  of  his  testimony,  that  "the 
plaintiff  was  a  restless  patient.  The  bones  were  broken  in  a  good  many 
pieces.  It  was  crushed,  and  that  would  make  any  man  restltrss.  I  told  him 
that  rest  was  Imperative,  and.  in  the  fore  part  of  the  treatment,  administered 
opiates  to  him  to  quiet  his  pain."  Considering  the  evidence  that  the  witness 
gave,  we  are  not  inclined  to  say  that  any  prejudicial  error  was  committed  pre- 
rentlng  an  answer  to  the  question  as  it  was  lirst  framed  upon  the  aubjeet  em- 
braced therein.  Some  other  rulings  were  made  upon  questions  of  evidence 
wUcb  do  not  nqnire  from  os  any  special  consldentloni  as  we  an  of  the  opin- 
ion tbat  no  prejudicial  error  was  committed. 

4.  When  the  htjuries  were  received  by  the  plaiatifK,  be  was  nnder  21  Tsars 
of  age;  and  on  January  7,  1889.  the  defendants  paid  to  his  father  the  snm 
•100,  and  a  papa:  was  executed  by  the  plaintiff  on  that  oeeaaloB  paipwttsg 
to  be  a  release  of  all  oUinu  against  the  defendanU  by  reastm  otE  the  inJnriSB 
to  the  plaintiff's  leg.  When  that  paper  was  executed,  the  plalDtUt  was  afcUl 
a  minor,  being  only  20  years.  Smooths,  and  17  days  o<  age.  It  is  to  be  bone 
In  mind  that  the  father  ^  the  plaintiff  waa  onUtled  to  bis  serrkoi  until  be 
became  of  age.  and  therefore  he  was  entitled  to  reodveof  the  defbndants  antth 
«um  as  he  bad  lost  by  reason  of  the  injuries  sustained  by  the  Injary  disabling 
the  phdntiff  from  earning  wages.  Where  a  minor  is  Injured,  Uie  paraDta 
have  a  right  of  action,  and  the  child  also  has  a  right  of  action.  Cuming  t. 
Railroad  Co.,  109  Y.  99. 16  K.  £.  Bep.  66:  ZVowr  v.  Sailroad  Co..  4 
Abb.  Dec.  422.  It  appeaia  by  ttie  evidence  tliat  the  check  for  the  $100  was 
given  to  the  father  of  the  plaintiff  at  his  hwse.  and  that  the  plaintiff  waa  not 
there;  and  tbat,  when  theplalntlll  signed  thepaper,  hencelved  nothing.  We 
think  the  payment  of  themonsyi  under tiiedrQaaastahoeBt  to  tiiefatherofthe 
plaintiff,  does  not  stand  lattw  way  of  the  plalntlfTs  right  of  reoorwy.  When 
^reen  v.  drrm  was  tried  before  me  at  special  term  in  Onoo^a  county.  I 
found  that  the  defendant,  while  an  infant,  had  conveyed  a  certain  piece  of 
real  estate  to  his  father  for  the  earn  of  S400.  Having  spent  abd  wasted  the 
money,  he  had  no  means  or  property  wttttever,  and,  subsequent  to  his  beoon- 
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ing  21  years  of  age,  he  returned  to  the  premises,  and  took  possession  of  them, 
without  an  J  restoratioq  to  his  father  of  the  money  that  he  had  received;  and. 
In  an  action  of  trespass  brought  by  the  father,  I  held  that  the  plaintiff  coald 
not  maintittn  the  action.  In  delivering  the  opinion  in  that  case,  apon  an  ap- 
peal taken  to  this  court,  (7  Hon,  ^,)  Gilbert,  J.,  says:  "The court  below, 
we  think,  properly  gave  judgment  for  the  defendant.  An  Infant  cannot  prop- 
erly bind  himself  to  his  prejudice,  but,  whenever  the  act  done  may  be  for  his 
benefit.  It  will  not  be  void,  but  he  has  an  election  when  he  comes  of  age  to  af- 
firm or  avoid  it.  2  Kent,  Comm.  233  et  »eq*,  and  cases  cited.  Mere  acquies- 
cence, without  acts,  does  not  amount  to  an  affirmance."  That  case  was  re- 
moved ti*  the  court  of  appeals,  and  the  judgment  of  the  special  and  general 
term  affirmed.  Qr«€n  v.  Gnmt  69  N.  Y.  5^.  We  think  we  onght  to  allow 
ttie  verdict  to  stand.  Judgment  and  order  affirmed,  wlUi  oosta.  All  oonenr. 


(Supfvnw  Court,  General  Term,  Fourth  Department.  November,  1890.) 
1.  CoBFOBA^ntHra— CmcHBi— LuBHjn  worn  Cmoun  Don— FAuma  to  Km  Ba- 


A  note  of  an  assooisUon.  of  wbiob  one  U.  wkb  treasurer,  held  by  plaintiff,  was 
paid  to  a  oorporation  of  which  M.  was  also  treasurer.  The  corporation  issued  to 
plaintiff  a  pass-book,  in  wbtoh  was  entered,  under  his  name  as  "in  special  aoooaot 
with"  the  oorporation,  a  credit  of  the  amount  as  **oash. "  Partial  psjments  were 
afterwards  received  by-him  thereon.  The  testimony  of  M.  tended  as  much  to  es- 
tablish  a  loan  by  plaintiff  to  the  oorporation  as  to  establish  a  deposit.  The  corpo- 
ration was  prohibited  by  statute  from  carrying  on  a  banUw  ousiness,  but  had 
power  to  borrow  money.  Held  that,  in  the  absence  of  proof  of  an  express  agree- 
ment by  plalntlft  to  allow  his  money  to  remain  for  any  definite  period,  the  indebt- 
edness 01  the  oorporation  to  bim  therefor  was  created  when  It  received  the  money; 
and  bis  right  of  action  against  a  director,  under  Laws  N.  Y.1676,  o.  All,  making  di- 
rectors  of  such  a  oorporation  liatde,  on  nllnre  to  file  the  annual  report  reqaued, 
*fOr  all  the  debts  of  the  corporation  then  existing, "  aoorued  when  toe  money  was 
so  received  by  the  oorporation. 
I.  Bahb— LunTATioji  or  Actions. 

Such  right  was  barred  within  three  years  thereafter,  under  Code  Civil  Proc  N.T. 
i  KS,  limiting  to  that  time  '*an  action  apon  a  statute,  for  a  penalty  or  forfeiture,* 
and  defaults  m  making  such  reports  after  the  UaUli^  aocmeddidnot  Bid.  pl^nttit; 
and  even  if  the  transaction  amounted  to  a  depodt,  in  violation  of  itatnta,  toe  UaUl- 
tty  of  a  director  fbr  each  debt  of  Hub  oorpmvtlon  was  barred  within  the  same  tlOH; 

Appeal  from  circuit  court.  Onondaga  county. 

Prior  to  February  11,  1B82,  the  plaintiff  held  a  promissory  note  made  1^ 
the  Ooondaga  Coarse  Salt  Association,  of  which  Thomas  Malloy  was  treas- 
urer. The  American  Dairy  Salt  Gompnny,  Limited,  was  organized  in  1877, 
under  chapter  611  of  the  Laws  of  1875,  and  continued  the  business  of  manu- 
facturing and  selling  salt  until  a  receiver  thereof  was  appointed  in  October, 
1888.  Malloy  was  also  treasurer  of  the  American  Dairy  Salt  Company,  Lim- 
ited. While  the  Onandaga  Coarse  Salt  Association  was  winding  up  its  busi- 
ness, it  desired  to  pay  and  discharge  its  obligation  to  the  plaintiff  upon  the 
note  held  by  him,  and  did  so  by  paying  to  and  delivering  to  the  American 
Dairy  Salt  Company.  Limited,  on  February  11, 1882,  in  cash  Sl0,880.90.  The 
plaintiff  received  from  the  latter  company  a  psBS>book,  In  which  was  entered, 
viz.:  "Dr.  Frank  B.  Chapman  in  special  account  with  the  American  Dairy 
Salt  Company,  Limited.  Or.  Feb.  11,  1882,  Cash.  910,880.90."  He  received 
towards  such  cash  subsequently  from  the  last-named  company  the  following 
sums,  viz.:  "April  80th,  1885,  caah  «4.800;  June  1st.  1888. 91,000;  July  lltb, 
1888,  •1,000. "  Ko  further  suma  were  paid  to  the  plalntlfE.  Plaintiff  in  his 
complaint  aU^;es:  "(3)  That  the  defendant,  George  F.Comstock,  wu  adnly 
qnaliBed,  elected,  and  acting  director  of  the  said  the  American  Dairy  Salt  Com- 
pany, Limited,  during  each  of  the  years  1881, 1882. 1888,  1884. 1885.  1886. 
1887.  and  1888,  and  daring  all  the  times  the  defaults  In  making  and  Oling 
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the  annual  reports,  and  certlflcates  and  appended  reports,  required  law, 
were  made,  occurred,  aud  continued,  as  hereinafter  stated.  (4)  That  the  said 
the  American  Dairy  Salt  Company,  Limited,  did  not,  within  20  days  after 
the  1st  day  of  January,  In  either  of  the  years  1881.  1882,  1883, 1884,  1885, 
1886.  1887,  and  1888.  or  at  any  time  In  said  years  1881  to  1888,  Inclusive, 
make  a  report  in  writing,  as  of  January  Qrst,  signed  by  tbe  president  and  a 
majority  of  the  directors  of  the  said  corporation,  and  verified  by  its  president 
and  secretary,  stating  the  amountof  its  capital,  the  proportion  thereof  actually 
paid  in,  the  amount,  and.  in  general  terms,  the  nature  of  Its  existing  assets 
and  debts,  the  names  of  its  then  stockholders,  and  tbe  dividends,  if  any,  de- 
clared since  the  last  report  of  said  corporation,  and  file  the  same  In  the  oiBce 
of  the  secretary  of  state,  as  required  by  law;  that  the  said  corporation  did  not 
make  or  file  In  either  of  the  years  1881.  1882.  1883.  1884, 1885.  1886. 1887.  or 
1888,  or  at  any  time  thereafter,  the  annual  report  required  and  provided  for 
by  section  18,  chapter  611,  Laws  oi  1875,  or  by  said  section  as  amended.** 
In  the  defendant's  answer  he  does  not  deny  the  allegations  jast  quoted  from 
the  plaintiff's  complaint;  they  are  therefore  to  be  deemed,  as  tliey  were  deemed, 
true  upon  the  tritil.  The  answer  of  the  defendant  alleges  that  "said  corpora- 
tion was  not  organized  for  or  authorized  to  do  tbe  business  of  banking,  or  to 
receive  deposits  of  money,  but,  on  the  contrary,  was  forbidden  by  law  from 
so  doing  or  receiving  tbe  same,  and  the  said  alleged  deposit  was  void  as  a  de- 
posit." And  as  a  further  defense  he  alleges  "that  the  plaintiff  ought  not  to 
have  or  mnlntiUn  this  action,  because  the  same  was  not  commenced  within 
three  years  next  after  iheaccrutng  of  said  cause  of  action."  The  principal 
question  of  fact  submitted  to  the  jury  upon  whidi  a  verdict  was  made  to  turn 
hy  tbe  learned  trial  judge  was  whether  or  no  the  American  Daiiy  Salt  Com- 
pany, when  it  acquired  the  monnr  from  the  Onondaga  Course  Salt  Assoc]a> 
tlon,  BO  paid  and  delivered  upon  the  assent  of  the  plaintiff,  received  and  held 
the  same  as  *'a  loan  or  a  deposit."  Exceptions  were  taken  to  several  rulings 
had  upon  the  trial,  and  to  the  charge  as  delivered,  and  to  several  ref  osals  to 
charge  as  requested.  The  jury  found  a  verdict  for  plaintiff  for  $8,973.87.  A 
motion  for  anew  trial  on  the  minutes  was  made  at  circuit  and  denied.  Judg- 
ment was  entered  on  the  verdict  in  ftivor  of  plaintiff  for  •9,062.67.  From 
tbe  Judgment,  and  from  the  order  denying  the  motion  for  a  new  trial,  defend- 
ant appeals.  Code  dlvll  Froc.  N.  T.  |  383,  relattng  to  the  time  of  commenc- 
ing actions  after  the  cause  of  action  has  aoorned,  requires  that  action  shall 
be  brought  within  three  years,  "upon  a  statute,  fbr  a  penalty  or  torfelturCr 
where  the  action  is  given  to  the  person  a^rieved,  or  to  that  person  and  the 
people  of  the  state,  except  where  the  statute  imposing  it  prescribes  a  differ- 
ent limitation.'* 

Argued  before  Habdih.  P.  J.,  and  Mabtih  and  Mbbwin.  3 J. 

Andrew  H,  Gremt  for  appdlant.  Knapp,  IFoUingham  A  Andrmm,  for 
respondent. 

Habdin.  F.  J.  tToder  chatter  611  of  tbe  Laws  of  1876,  the  American 
Dairy  Salt  Company,  Limited,  was  organized.  In  the  eighteenth  sectimn  It 
is  provided  that  **  every  such  corporation  shall  annually,  within  twenty  days 
after  the  first  day  of  January,  make  a  report,  which  shall  state  the  amount  of 
capital,  and  the  proportion  actually  paid  In,  the  aicount,  and.  In  general 
terms,  the  nature  of  its  existing  asseta  and  debts,  and  the  name  of  its  then 
stookholders,  and  tbe  dividends,  If  any,  declared  since  tbe  last  report. 
*  *  *  And,  If  any  such  corporation  shall  fail  so  to  do,  all  the  directors 
thereof  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  corporation 
then  existing,  and  for  all  that  shall  be  contracted  before  such  report  shall  be 
made.**  There  was  -a  failure  to  make  a  report  according  to  the  provisions  of 
the  section  in  January,  1882.  TIm  defendant  was  then  a  trustee  of  the  cor- 
poration.   Tbe  corporation  became  indebted  to  the  plaintiff  on  tbe  11th  of 
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February,  1882.  Ab  Boon  as  the  corpuration  created  the  debt,  the  defendant. 
d3  one  of  Its  directors,  became  liable  for  the  Bame.  In  Boughton  v.  Otis,  21 
N.  Y.  261,  a  similar  provision,  found  in  chapter  40  of  the  Laws  of  1848.  au- 
thorizing the  formation  of  manufacturing  corporationa,  and  a  similar  section, 
is  found.  In  the  course  of  the  opinion  delivered  in  that  caset  it  was  said: 
"The  liability,  when  it  has  once  attached,  and  upon  whomsoever  it  has  at- 
tached, remains  fixed  and  unaltered."  Plaintiff  Is  seeking  to  enforce  a  lia- 
bility that  a^aes  by  reason  of  the  provisions  of  the  statute  already  quoted. 
As  WHS  said  in  Bank  v.  SUsa,  85  K.  Y.  416.  "The  action  depends  wholly 
upon  the  statute.  There  never  was  any  such  remedy,  or  cause  of  action,  in 
whole  or  in  part,  at  commoa  law."  In  dealingwith  the  liability  of  directors 
similarly  situated  in  /ones  v.  Sarloto,  62  Y.  202,  the  court  said:  "They 
are  only  liable  for  an  action  for  debts  actually  due,  and  for  which  a  present 
right  ctf  action  exists  against  the  corporation."  And  it  was  further  held  in 
that  case  that  "the  short  statute  of  limitations  only  begins  to  run  from  the 
time  a  cause  of  action  accrues,  not  from  the  timeof  default  In  making  the  re* 
port."  That  decision  was  made  while  section  92  of  theCodeof  Procedure  was 
in  force.  The  rule  remains  the  same  under  section  383  of  the  Code  of  Civil 
Procedure.  It  becomes  Important,  therefore,  to  Inquire  how  and  wheu  the 
"debt"  that  the  American  Dairy  Salt  Company.  Limited,  contracted  by  and 
with  the  plaintiff,  became  due  and  payable.  In  considering  this  question,  it 
may  be  observed  that  no  written  instrument  was  delivered  to  the  plaintiff 
evidencing  an  indebtedness  In  clear  and  exact  terms.  This  case  la  therefore 
unlike  Smaiey  v.  Fry,  100  IT.  T.  262,  3  N.  E.  Bep.  186,  which  was  an  acUon 
upon  an  instrument  in  the  following  words:  '  Due  S.  K.  Ashton,  M.  D.. 
trustee,  four  thousand  dollars,  returnabU:  on  demand.  It  is  understood  this 
sum  is  eapedally  deposited  with  us,  and  is  distinct  from  the  other  transac- 
tions with  said  Ashton."  In  considering  that  instrument,  the  court  held  that 
It  was  in  the  nature  of  a  certificate  of  deposit,  and  therefore  no  canse  of  ao- 
tion  arose  thereon  until  a  demand  was  made  for  the  sum  deposited.  We  fail 
to  find  in  the  words  "special  account,"  appearing  in  the  pass-book  which  was 
delivered  to  the  plaintiff,  when  read  in  Che  light  of  the  oral  tesUmony  given 
Qpoa  the  trial,  any  explicit  agreement  for  forbearance.  The  ciroumstanoe 
that  the  word  "cash"  appears  opposite  the  amount  of  money  for  which  the 
corporation  became  indebted  Is  entitled  to  some  consideration  In  determining 
the  question  of  whether  or  not  there  was  any  agreement  for  Ume,  bat  it  has 
no  controlling  force.  After  a  careful  perusal  of  the  evldenoe  givett  upon  the 
trial,  we  are  not  able  to  say  that  it  contains  any  ezpreaa.  explicit  agreement 
obligating  the  plaintiff  to  allow  bis  moneys  to  remain  fOr  any  definite  period 
of  time.  It  fa  all  consistent  with  tiie  Idea  that  if  he  did  leave  hia  money  he 
would  receive  certain  speolfled  interest  thereon;  if  he  did  not  leaTe  U.  he 
could,  at  his  own  pleasurei  obtain  a  reeall  of  the  same.  XTor  do  we  r^ud 
the  circumstance  that  the  plaintiff  received  on  different  ocoasions  partial 
payments  upon  the  sum  of  money  which  the  corporation  was  Indebted  to  Um 
as  indicative  of  any  agreement  for  uiy  lepgth  of  time  his  moe^  shoold  be  In 
Uie  possession  of  the  corporation,  we  find  BothiI^[  in  Uie  evidence  which 
would  necessarily  defeat  an  action  had  such  an  one  been  brought  tbe  next  daj 
after  the  money  was  received  by  the  corporation  from  the  previons  ^itor. 
But  it  is  aif  ued  by  the  learned  counsel  for  the  respondent  that  the  debtor 
corpuration  received  the  mone;^  on  depositi  and  not  as  a  loan.  It  may  be 
observed  that  the  testimony  of  Malloy  bears  quite  as  strongly  in  the  direc- 
tion of  Mtabllshtng  a  loan  as  it  does  in  tbe  dlrecUon  of  establishing  %  de- 
posit. However,  it  Is  quite  fair,  in  considering  his  evidenoe,  to  bear  in 
mind  that  he  said,  while  upon  the  staiidL  that  ne  was  not  fiimiliar  with 
the  distinction  b^ween  a  loan  and  a  deposit.  In  considering  tbe  quesUon 
whether  it  was  a  loan  or  a  deposit.  It  should  be  borne  in  mind  that  the  re- 
ceiving of  deposits  is  an  incident  of  banking  and  <^  banking  corporations. 
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Tlw  AmetkM  Daby  Salt  Cianpiuiyi  Umitad»  ww  not  aothorteed  to  carry 
on  a  banklnf  bttsfnass;  Indeed,  it  fell  within  the  general  provisions  of  the 
statute  wtd^  pn»hibited  that  kind  of  buslneBa  to  tnch  corporations.  Sen 
Motions  8, 4.  Bev.  St. jr7tb  Ed.)  p.  2124;  Tnut  Co.  t.  S«lfMr»  77  N.  T.  64; 
PraU  T.  Short,  79  Y.  445;  and  m;  opinion  In  Prattv.  Short,  53  How.  Fr. 
506;  and  the  opinion  of  Ahdbswb.  J.,  in  the  same  case,  sustaining  the  decis- 
ion nude  at  special  term,  (79  K.  T.  440*  and  Id.  449.)  So  It  may  be  observed 
in  considering  tite  question  that  the  American  Dairy  Salt  Company.  Xdmitedt 
waSt  by  the  thirteenth  section  of  chapter  611  of  the  Laws  of  1875,  expressly 
authorized  to  borrow  money.  That  section  contains  the  following  worda: 
"It  shall  be  lawful  for  all  sucb  corporations  to  borrow  money  for  the  legiU- 
mate  purposes  of  such  corporation."  Sess.  Laws  1875.  p.  758.  It  is  more 
reasonable  to  suppose  that  the  corporation  kept  within  its  authorized  powers 
tban  to  believe  that  it  trsn^ressra  the  provisions  of  the  prohibitive  laws  to 
which  we  taaveaUuded.  Theee  views  lead  to  the  conclusion  that  the  moment 
the  corporation  created  the  debt  the  defenduit,  as  one  of  ita  directors,  became 
liable  to  pay  the  same.  He  had  Incurred  the  statutory  penalty,  and  he  re- 
maned liable  during  the  next  three  years  ensuing.  At  the  end  of  the  three 
years,  the  short  statute  of  limitations  became  a  t»r  to  the  plaintiff's  right  of 
recovery.   Code  CJvil  Froc.  ^  383;  Duchtoorth  v.  Roaeh,  81  N.  T.  49. 

Flalntlff  Is  not  advantaged  by  the  fact  that  there  were  several  other  de- 
faults following  those  of  1881  and  1882  in  making  the  annual  reports.  The 
subsequent  defaults,  after  the  liability  was  completed,  did  not  aid  the  plain- 
tiff. This  question  is  put  at  rest  by  Loue  v.  BuUard,  79  N.  X.  406.  In 
that  ease  Bapaixo*  J.,  said:  "The  appellants  claim  that  the  failure  to  file 
the  certificate  in  each  year  after  1868  created  a  new  liability  on  the  part  of 
the  defendant,  and  that  consequently  the  default  in  1873,  and  the  subsequent 
years,  can  be  resorted  to  for  the  purpose  of  maintaining  tbisaction  and  avoid- 
ing the  effect  of  the  statute  of  limitations.  We  think  this  position  untenable, 
for  two  reasons.  In  the  first  place  the  statute  requires  Uiat  the  action  be 
brought  within  three  years  from  the  time  the  cause  of  action  accrued.  The 
action  was  for  a  statutory  penalty.  This  penal^.  If  It  aver  was  incurred, 
was  completely  incurred  in  1868,  and  the  testator  of  the  plaintifb  could  then 
have  brought  his  action  therefor.  We  do  not  think  that  the  continuance  of 
the  default  In  sucoessive  years  had  the  effect  <a  renewing  the  liability  of  the 
respondent,  as  would  a  new  promise  or  a  payment  on  account,  in  the  case  of 
a  liabUity  founded  on  contract."  In  Rector,  «tc.,  v.  VanderbiUt  98  N.  T. 
175*  a  similar  question  arose,  and  Judge  Da2IFOBth,  speaking  for  the  court, 
said:  "Neither  the  continuance  of  the  default  nor  subsequent  omissions  on 
the  part  of  the  oompany  to  make  a  report  could,  as  to  the  debt  in  question, 
oitber  renew  the  old  liability  or  create  a  new  right  of  action.  The  statute 
<^ierates  upon  tbe  remedy,  and  the  omiaalon  of  the  creditor  to  pursue  it  can- 
not stop  its  running.  The  liability  of  tbe  trastee  was  Imposed  by  statute, 
and  the  benefit  and  snit  therefor  are  limited  to  tbe  creditor  as  the  one  ag- 
grieved. In  such  a  case,  when  thestatute  of  limitations  begins  to  run.  noth- 
ing subsequent  will  stop  It.  But  the  question  now  before  us  is  directly  within 
Uie  principle  of  tbe  decision  of  this  court  in  Losse  v.  SuUard,  rupra,  and 
pwmits  no  further  discuBsion.  It  can  make  no  difference  that  the  company 
In  this  case  continued  to  transact  business.  Tbe  plaintiffs  were  not  required 
to  sue  the  trustee,  but  could  not,  by  omitting  to  do  so,  prevent  the  applica- 
tion of  the  ttactute." 

2.  If  It  be  assumed  that  the  transaction  amounted  to  a  deposit  on  the  part 
^tfae  plaintiff  with  the  American  Dairy  Salt  Company,  Limited,  and  that 
snch  deposit  was  a  violation  of  the  restraining  acts,  and  that  the  corporation 
became  indebted  for  money  bad  and  received,  and  liable  to  an  action  therefor, 
in  accordance  with  the  doctrine  of  PraU  v.  Bhortt  supra,  it  may  be  observed 
that  the  oorporatlont  nnder  su<di  drcumstancee,  had  no  valid  agreement  for 
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time  entitling  it  to  set  up  a  d^ense.  It  may  be  further  observAd  that  the  de- 
fendant, if  be  became,  hj  reason  of  the  traiuaction,  liable  undet  the  statute 
as  f(n  a  debt  of  the  corporation,  or  for  the  money  bad  and  received  hy  the 
corporation,  that  liability  accrued  more  than  three  years  prei-edlng  the  com- 
mencement of  this  action,  and  was  therefore  barred.  The  fomgoing  views 
lead  to  the  conclusion  (1)  that  the  verdict  ought  to  have  been  diredsd  in  fa- 
vor of  the  defendant,  or  a  nonsuit  granted;  (2)  that  the  verdict  is  against  tb« 
evidence;  (3)  that  the  several  exceptions  taken  to  the  refnsals  to  charge  pt^ 
sent  error.  Judgment  and  order  reversed  apon  the  excepttooB*  and  a  new 
trial  ordered,  with  costs  to  abide  the  event.  All  concur. 


Staples  v.  Nott  et  oZ. 

(Supreme  Court,  Oenernl  Term,  Fourth  Department,  Novemlwr,  UHL) 

OoiTTLiCT  or  L&wft— Rate  op  Imtsbbst. 

Fnmiant  to  aa  amuffement  mad*  lu  WMhlngtoti.  D.  C.,  between  pW"*^.  a  re>- 
Ident  of  that  d^,  and  defendaat,  a  oitiieD  of  New  York,  lor  the  renewal  of  a  note 
held  by  plaiuUff  for  a  loan  to  defendant,  a  new  note  bearing  Interest  at  7  per  cent 
was  drawn  by  defendant,  payable  at  a  bank  In  New  York,  to  the  order  of  a  party 
who  resided  fa  that  state,  and  who  Indorsed  and  mailed  the  note  to  plaintiff,  who 
then  delivered  up  the  old  note.  Held,  that  the  qneatim  of  iniereat  waa  to  be  dtter> 
mined  aooordlng  to  the  law  at  Washington.* 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Oren  G.  Staples  against  Sylvester  G.  Nott  and  Copley  A.  Nott 
upon  H  note,  made  by  the  defendant  S.  G.  Nott,  and  indorsed  by  the  defendant 
G.  A.  Nott,  a  copy  of  which  1b  aa  follows; 

*'$1,400.  Washinoton.  D.  C,  AprU  5.  1889. 

**  Six  months  after  date  I  promine  to  pay  to  the  order  of  C.  A.  Nott,  fourteen 
hnndred  dollars,  at  Jeff.  Co.  Nat.  Bank,  Watertown,  N.  T.,  value  received, 
with  interest  at  7  per  cent,  per  annum  until  paid.  B.  Q.  Nott.** 

The  defense  is  usury.  In  that  the  interest  is  7  per  cent.  At  the  dose  of  the 
evidence,  the  defendants  moved  that  a  verdict  be  directed  in  their  favor. 
This  motion  was  denied,  and  defendants  excepted.  Thereupon  tlie  motion  of 
the  plaintiff  for  a  verdict  in  his  favor  was  granted.  The  defendants  did  not 
ask  to  go  to  the  jury  on  any  question  of  fact.  From  the  Judgment  entered 
in  favor  of  plaintiff,  the  defendant  Copley  A.  Nott  appeals. 

Argued  before  Hardik.  P.  J.,  and  Martin  and  Merwtn,  JJ. 

M.  it.  Waters,  for  appellant.   John  C.  MeCarttn,  for  respondent. 

Mkbwin,  J.  The  facts  in  this  case  are  in  the  main  undisputed.  8o  Air  as 
there  Is  any  dispute  about  them,  the  verdict  as  directed  is  to  be  treated  aa  the 
verdict  in  fact  of  the  Jury,  as  no  request  was  made  to  go  to  the  jury.  DiUon 
V,  Cochro/t,  90  N.  T.  649.  At  Washington,  where  the  note  puiports  to  have 
been  made,  it  was  lawful  for  the  parties  to  agree  that  the  rate  of  interest 
should  be  7  per  cent.  The  appellant  however  claims  that  the  question  as  to 
the  validity  of  the  agreement  as  to  interest  should  be  determined  upon  the 
theory  that  it  was  a  New  York  contract,  and  therefore  nsurfotw.  The  cir- 
cumstances upon  which  he  mainly  relies  are  that  the  note  was  pay^ile  in 
this  state,  and  that  it  was  in  fact  signed  and  indorsed  in  this  state.  It 
appears  that  on  the  6th  April,  188U,  the  plaintiff,  who  lived  at  Washing- 
ton, loaned  to  the  defendant  S.  G.  Nott  $3,000,  taking  therefor  a  note 
for  that  amount  dated  at  Washington,  D.  C,  April  5,  1^18,  made  by  S.  G. 
Nott  to  the  order  of  and  indorsed  by  0.  A.  Nott,  payaUe  one  year  after 
date  at  the  National  Metropolitan  Bank,  wltb  interest  at  7  per  orat.  No 
luestloD  is  made  as  to  the  validity  of  this  note.  Some  paymeoti  ware  made 
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upon  It,  and,  sbortly  before  it  became  due,  the  maker  applied  to  the  plaintiff 
for  a  renewsJ  as  to  the  balance.  He  saw  the  plaintiff  at  Washington,  and 
there  the  amount  due  on  Uie  old  note  was  flgared  up,  and  the  note  in  suit 
wiis  then  drawn  hy  the  pluintiff  for  the  balance  due,  and  handed  to  S.  6.  Kott. 
who  took  it  and  immediately  went  to  STracnse.  in  tliia  state,  where  G.  A.  Nott 
resided.  There  S.  G.  Nott  signed  the  note,  and  C.  A.  Nott  indorsed  it.  and 
mailed  it  to  the  plaintiff.  The  understanding  at  Washington  between  plain- 
tiff and  S.  G.  Nott  was  that  upon  the  return  of  the  new  note,  so  executed, 
the  plaintiff  would  send  to  S.  G.  Nott  the  old  one.  The  case  of  Waj/tu  Co, 
8av.  Bank  y.  Low,  81  K.  Y.  566.  is  quite  in  point.  There,  in  pursuitnce  of 
an  arrangement  made  in  Pennsylvania  between  plaintiff,  a  corporation  of  that 
state,  and  defendant,  a  resident  of  this  stale,  for  the  renewal  of  a  note  held 
by  the  plaintiff,  made  by  the  defendant,  the  plaintiff's  cashier  wrote  and  sent  by 
mail  to  defendant  a  note  for  him  to  execute  and  return.  This  note  wits  dated 
and  executed  by  defendant  in  this  state,  and  was  made  payable  here,  and  was  re- 
turned to  pliilntiff  by  mail  with  a  checl<  to  pay  the  discount.  The  discount  was 
ut  a  rate  lawful  in  Pennsylvania,  but  greater  than  lawful  Interest  in  this  state. 
It  was  beld  that  as  the  note  was  executed  to  be  used  in  Pennsylvania,  the  law 
of  that  state  must  control,  and  that  therefore  the  note  was  not  usurious. 
HAFAI.LO,  J.,  says:  "It  cannot  be  coutended  that  a  party  who  goea  into  an- 
other state  and  there  makes  an  Hgreement  with  a  citizen  of  that  state  for  the 
loan  or  forbearance  of  money,  lawful  by  the  laws  of  that  state,  can  render  his 
obligation  void  by  making  it  payable  in  another  state  according  to  whose  laws 
the  contract  would  be  usurious.  Neither  can  it  be  claimed  that  because  the 
obligation,  instead  of  being  signed  in  the  state  where  the  contract  was  made, 
is  signed  In  another  state,  and  sent  by  mail  to  the  place  of  the  contract,  it 
must  be  governed  by  the  usury  laws  of  the  place  where  it  was  signed."  A 
similar  doctrine  is  laid  down  In  2'ratt  v.  Adams,  7  Paige,  616;  Balme  v. 
Wombouffh,  S8  Barb.  352,  368.  In  the  present  case  the  evidence  warrants 
the  Qnding  that  the  note  was  executed  to  be  used  in  Washington,  in  pursu- 
ance of  an  agreement  there  made,  between  the  maker  and  plaintiff.  The 
terms  of  the  note,  one  of  which  was  the  rate  of  Interest,  were  there  agreed 
upon.  The  purpose  for  whiuh  the  note  was  given  was  known  to  the  indorser; 
he  himself  sent  the  note  to  the  plaintiff.  Upon  its  receipt  by  the  plaintiff, 
and  the  surrender  of  the  old  note,  the  arrangement  was  completed.  The  in- 
dorser, as  to  this  defense,  has  no  greater  rights  than  the  maker.  Stetoart  v. 
Bramhall,  74  K.  Y.  87.  There  is  no  essential  difference  between  tiiia  case 
and  the  Wayne  Co.  8av.  Bank  Case  above  cited.  No  authority  or  consider- 
ation is  presented  by  the  appellant  that  would  justify  us  in  disregarding  the 
authority  of  that  case.  It  follows  that  the  question  of  interest  is  to  be  deter- 
mined according  to  the  law  at  Washington,  and  oooaeqaently  the  note  la 
valid.   Judgment  and  order  affirmed,  with  coats.   All  concur. 


UsoBT— CoNRjOT  or  Laws— OmBAL  RuLB.  A  personal  ooatroot  Is  to  be  governed 
by  the  law  of  the  plsoe  where  it  Is  made,  at  to  Its  validity,  natore,  oblintion,  and  In- 
terpretation, Qnleu  it  is  by  Its  terms  to  be  performed  elsewhere,  In  whloh  event  it  is  to 
be  governed  hf  the  law  of  the  plsoe  where  it  is  to  be  performed.  Chapman  v.  Robert- 
son, a  Paige,  W7;  Jacks  v.  Nichols,  6  N.  T.  178;  Savb  v.  Oarr,  A  It.  Y.  IM;  Cartis  v. 
Leavttt,  U  N.  T.  9;  JeweU  v.  Wright,  80  H.  T.  aSB;  DkUneoa  v.  BdwArda,  77  N.  T. 

Law  or  Puoa  or  pATitBKT.  A  promissory  note  or  bill  of  exohange  is  ordinarUy 
Boverned  by  the  nsnrvlaws  of  tbe  state  where  it  is  payable.  JeweU  v.  Wright,  80  N. 
T.  368.  In  this  oasa,  Wright  mode  the  note  payable  In  New  York  to  the  order  of  Dun- 
lap,  who  tDdoraed  and  delivered  it  to  Taylor  lor  (he  aooommodatlon  of  the  lattw.  The 
making.  Indorsement,  and  delivery  all  ooonrred  la  Kaw  York.  Twlor  took  tbe  aote  to 
ConaeoiicQt  where  he  had  it  discounted.  There  was  no  evidence  that  tbe  drawer  and 
Indorser  intended  tbe  note  to  be  used  oat  of  New  York.  On  this  state  of  facts,  it  was 
held  that,  though  the  note  was  neootiatett  in  Cooueotiout,  it  was  to  be  performed  la 
Mew  Yozkt  And  was  governed  by  tae  nsuty  laws  of  that  state.  This  daoUion  was  orltl- 
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dsed  naA  dlsapprored  tn  Bank  t.  Xorris,  4  Tfaomp.  3t  C.  183;  Bowm  t.  Bradley,  B  Abh. 
Fr.  (N.  a)  896;  (Super.  Ct.  Buffalo;)  Bank  T.  Low,  8  Abb.  N.  C.  7$^  (C.  P.  K  T.)  It 
was  afterwards  examlDed  abd  approved  by  the  court  of  appeals  io  Dickinson  v.  Ed- 
wards, 77  N.  Y.  573.  See,  aUo,  Pomeroy  V.  Alnsworth,  23  Barb.  119.  A  note  made  in 
Kew  York,  bat  dated  in  Florida,  and  payable  there,  is  goTeraed  as  to  nanrv  by  the 
laws  of  that  place.  Cutler  t.  Wright,  23  N.  Y.  473;  fotlowiog  Curtis  T.  Learitt,  16  N. 
T.  9.  See,  ^so,  Cronlaeer  T.  Crocker,  63  N.  Y.  151.  An  acoommodatioa  not«  mad» 
and  delivered  in  York  wnere  it  is  payable,  is  governed  by  the  law  of  New  York  as  to 
the  question  of  usury,  though  the  note  was  negotiated  in  another  state.  Cloyes 
Hooker,  6  Thomp.  &  C.  448;  following  Jewell  v.  Wright,  supra.  Defendant  losned 
money  to  plaintiff  in  New  York,  both  parties  being  reeideots  of  that  state.  Afterwards, 
while  defendant  was  temporarily  in  Connecticut,  the  loan  was  renewed,  and  notes 
therefor  were  given  paiyabfe  In  New  York.  Seld  that,  even  if  the  renewal  contract 
was  made  in  ConnecUcat,  it  was  made  with  reference  to  the  New  Yoik  laws,  which 
governed  on  the  question  of  usury.  Jacks  t.  Nichols,  5  N.  Y.  178.  A  note  made  in 
Canada  payable  to  plaintiffs,  who  resided  in  England,  "with  interest  until  paid  in 
England, "  draws  interest  at  the  rate  allowed  by  the  law  of  England.  Scofleld  v.  Day, 
SO  Johns.  lOi.   See,  also.  Fanning  v.  Cousequa,  17  Johns.  Sll. 

WnEBB  xo  Flags  op  Patmbnt  is  Specifikd.  A  bond  given  in  New  York,  ae- 
cured  by  a  mortgage  of  lands  in  Wisconsin,  no  place  of  payment  beinf  specified,  is 
governed  by  the  usury  laws  of  New  York.   Cope  v.  Alden,  58  Barb.  650. 

Fkecedsnt  Debt  Abisima  in  Anothbb  State.  A  note  executed,  delivered,  and 
made  payable  in  New  Yotk,  but  given  for  a  precedent  debt  arising  In  and  owing  to  a 
resident  of  Dakota,  1«  govarnad  m  the  osaTT  lawa  of  New  York,  sank  r.  Sonthwio^ 
67  How.  Pr.  834. 

Law  or  Px>AOa  Whbu  Coimuor  is  Hadb.  By  the  place  where  a  note  ia  uadA  !• 
not  meant  the  place  where  it  is  written,  signed,  or  dated,  but  the  place  where  it  ia  de- 
livered, delivery  being  essential  to  its  oommunicaUon  ae  an  obligation.  Marvin  v.  Mo- 
Onllum,  30  Johns.  388. 

In  Bank  v.  Lewln,  4fi.Barb.  840.  the  drawer  of  a  bill  of  exchange,  being  indebted  to 

Sk^tifC,  gave  the  bill  In  Oeorgia,  of  which  both  the  drawer  and  pl^nUff  were  resir 
ents,  drawn  on  defendant  who  resides  in  New  York  where  he  accepted  the  bill.  The 
court  held  that  the  contract  was  made  under  the  laws  of  Qeorgla,  and  would  be  gov- 
erned therebyon  the  question  of  usury.  This  case  Is  examined  in  Dickinson  v.  Ed- 
wards, 7?  N.  Y.  S78,  and  the  ooort  say,  on  page  680,  that  "It  was  the  purpose  of  all 
parties  to  the  draft,  when  they  made  and  aooepted  it,  that  it  should  be  fliat  used  ia  an- 
other state  than  this  wherein  ft  was  made  payaue,  and  that  the  place  of  payment  named 
in  it  might  be  Inferred  to  be  inoideutal  and  not  etseatfal. "  In  Balme  v.  Wombough, 
fl8  Barb.  813,  it  was  held  that  where  a  oiUsen  of  New  York  loaned  money  to  a  oittaen  oi 
Minnesota,  taking  a  note  therefor  payable  in  New  York,  the  question  of  usury  would 
be  governed  by  the  Minnesota  law.  In  Bank  v.  Low,  81  N.  Y.  66S,  affirming  6  Abb.  N. 
C.  76,  (referred  to  in  I  he  opinion  above,)  theoonrtdisnngnlshestbeoaseain  whichitwaa 
held  that  the  usury  laws  of  the  plaoe  where  a  bill  or  note  is  payable  will  govenit  from 
those  where  it  was  h^  that  the  laws  of  the  place  where  the  contract  was  made  wlU 
control.  In  the  firat  class  of  oases,  notee  were  made  payable  in  New  York  for  tbe  ae- 
commodation  of  the  payees,  and  were  discounted  in  a&Mher  state,  but  there  was  bo  ev- 
idence on  the  part  of  the  aocommodation  makers  that  the  notea  shoold  be  used  out  of 
the  state.  In  tbe  second  dass,  though  the  notes  were  payable  to  New  York,  thej  wen 
intended  to  be  need  In  anothar  state  where  thaoontnwfi  was  maOah  Se^  also^  La  Bam 
T.  Van  firunt, «  Daly,  8M. 


(Supreme  Court.  Oeneral  Term.  Fourth  Depeertmmt  November,  laoOi) 

L  CanaiiAL  Law— ffivtoBiion— Duolautioiii  »  dhCoatanjurom- 

On  ao  iadlotakeat  for  mnrdar  against  the  wife  of  the  deoeased  aad  aaoUMTt  Os 
wife  was  tried  smaratdv  and  aoqnltted.  On  the  ■abseamnt  trial  ot  the  otber  de- 
fendant, after  evidence  uidioating  a  oons^raqy  betwem  him  and  tha  wUa  to  mur- 
der tbe  husband  had  been  given,  one  witness  testified  that  the  wife  had  said  thai 
her  husband  misused  her,  that  sue  had  intended  to  poison  him,  and  that  sbs  wooU 
If  her  courage  had  not  failed;  anothertestified  that  she  had  called  Urn  names;  aad 
another,  toother  statementa  br  her,— All  at  timsa  befOn the  •zUtanos  ot  any  eoo- 
spinu^  was  shown.  JBeld,  tnu  these  daolantlooa  fay  her  wwa  wot  ■^■"l*^'"* 
against  him. 

I.  Saks— Acts  or  Co-Coxspiratob. 

A  deed  was  also  put  In  evldenoe  executed  by  her  after  the  death  of  her  hnsband, 
to  secure  her  counsel  fwUssarvioes;  butltdldnot^>pear  tbst  hw  oo^atendaBt 
todk  any  part  in  the  bansaeUon,  exo^  that  be  aeoompanled  Iwvm  »  aemo^  ts 
the  (dty  whera  she  went  to  visit  oounsei,  aud  pf^aMtftadaa&  JZiIdt  tiMtUaad- 
Bdsskm  was  eiMr. 
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S.  WiTNsss— CRiDnin.iTr— iMPSAcmtnT. 

A  wltneu  for  defendant  was  asked,  on  orcw»^ainliiattoD,  to  state  tbat  the  farm 
she  and  her  husbaod  lived  on  Joined  deceased's  farm,  and  that  her  husband  bad 
mortgaged  It  and  his  other  property.   Held,  that  those  acts  of  her  husband  were 

tnadmlsBible  to  impair  ber  oredibilitj. 

i.  HOHICIDB~-EVISBNOE— C0HFIT8KCT  ASS  BelBTAITCT. 

The  oircumstanoea  atteDdioff  the  preparation  of  the  bodj  cf  deeeaeed  for  bniial, 
and  the  disposition  made  of  hla  olotUnf,  ete-f  w  far  xiunnt  to  doteodant^  may 
be  admiasibb  against  him. 

5.  SAMB—VsOUtBAUONa  ARD  ADMISSIONS. 

Testimony  and  declarations  of  a  witness  before  a  coroner,  at  an  Inquest  held  be- 
fore It  baa  been  ascertained  tbat  a  crime  baa  been  oommitted,  and  before  the  arrest 
of  any  person  on  a  charge  of  homicide,  may  be  admitted  against  him  at  his  subso- 

Sneut  trial  on  an  indiotment  for  the  orime,  although  at  the  time  of  bis  examination 
e  was  aware  that  a  orime  was  saapected,  and  that  he  was  suspeoted  of  being  the 
crImlnaL 

6.  CniHiiTAL  Law— Etidk^oe — AcQniTTAL  of  Co-DnmrnANT. 

At  the  trial  of  one  of  tbe  defendants,  on  an  indiotment  against  two  for  murder, 
after  the  acquittol  of  the  other  on  a  separate  trial*  the  rejeouon  of  the  reoord  shav- 
ing anoh  acqoittal  la  not  error. 

Appeal  from  court  of  oyer  and  terminer,  Hadlson  county. 

iDdfetment  against  John  Kief  and  another  for  the  mnrder  of  Adribert  D. 
Howard,  charging  the  crime  of  murder  in  the  flrst  degree.  Plea  not  guilty. 
tiiid  before  a  Jury  In  tlie  oyer  and  terminer  held  in  Madison  county,  in 
tember,  18B6.  Adelbert  D.  Howard  died  the  17th  of  December,  1B84,  and 
the  indictment  npon  which  tlie  defendant  was  tried  charges  that  his  death 
was  caused  by  tbe  felonloos  act  of  Carrie  C  Howard  and  the  defendant  by 
administering  to  the  deceased  arsenic.  Carrie  G.  Howard  had  a  separate  trial 
before  a  jury  at  an  oyer  and  terminer  held  in  Jannary,  1885,  and  was  ao- 
quitted  by  the  TWdict  of  the  Jury.  Tbe  deceased  was  buried  cm  the  18tb  of 
December.  His  body  was  exhumed  on  the  7th  of  January,  ItfSS.  and  taken 
to  an  andert^er's  room  in  the  Tillage  of  Feterboro.  and  a  pout  mortem  was 
held  npon  the  body;  and  again  it  was  returned  to  the  grave,  and  remained 
there  nnl^  January  ^d.  when  it  was  again  taken  up  and  taken  to  the  under- 
taker's room  ftnd  remained  thwe  fbur  days.  An  f nqnest  was  held  on  the  28tb 
of  January,  1885,  at  Peterboro,  and  at  the  close  of  tbe  inquest  the  coroner 
issued  a  warrant,  upon  which  Carrie  G.  Howard  and  the  defendant  were  ar- 
rested and  oommitted  to  Jail  in  MorrisTllle.  The  defendant  was  sentenced  to 
be  executed  on  the  26th  of  Kovember,  1886.  The  defendant  appeals  "from 
the  Judgment  of  convletion  rendered  against  him  in  tbe  court  of  oyer  and 
terminer  on  the  6th  day  of  October,  1886."  Tbe  caw  omtalns  all  the  eri- 
dence. 

Argued  before  Hardim.  P.  J.,  and  Uabtut  and  Mekwin,  JJ. 
Joteph  I.  8ayle»,  for  appellant.   H,  M.  A^awortht  Dist  Atty.,  and  B, 
IT.  Wilson,  for  tbe  People. 

Habdim,  p.  J.  Section  29  of  the  Penal  Code  prorldes  as  ftdlows:  "A  per- 
son eoneemed  in  the  commission  of  a  crime,  whether  be  directly  commits  Hw 
act  eunstitiiUng  tbe  offense  or  aids  or  abets  in  its  commlsBion,  and  whether 
present  or  abmnt,  and  a  person  who,  directly  or  indirectly,  counsels,  com- 
mands, indoces,  or  procures  another  to  commit  a  crime,  is  a  principal. "  The 
theory  of  tbe  prosecution  Is  that  tbe  defendant  aided  and  abetted  Garrie  G. 
Howard  in  the  commission  of  the  crime  of  murder.  She  was  married  to  the 
deceased  in  1878,  and  had  various  dlfEerencea  and  qaurrels  with  him  until  In 
1882,  when  she  separated  from  him.  She  was  induced  to  return  to  her  hus- 
band by  means  of  a  transfer  made  of  his  proper^  to  ber.  In  the  month  ci 
October,  1884,  defendant  became  an  employe,  and,  ns  such,  a  membw  of  the 
Howard  family.  And  it  is  claimed  that  while  he  was  thus  employed  he  joined  the 
wife  €^  the  deceased  in  a  conspiracy  to  eause  tbe  death  of  her  husband,  Adet 
bert  D.  Howard.   Tbe  evldenee  Indicates  thai  from  tone  time  In  the  month 
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of  October.  1884,  and  down  to  the  Ume  of  the  death  of  the  deoeMed,  the  de* 
fendant  and  Mn.  Howard  were  mach  in  each  other's  oompany.  Together 
ttiey  visited  Oneida,  Cazenoria.  Oanastota,  Morrisville.  and  GlockTillek  and, 
on  Bome  occasions,  drank  Intoxicating  liquors  in  the  hotels  and  saloons;  she 
going  with  him  In  a  carriage  or  a  Inmber  wagon  or  on  loads  of  grain.  It 
also  appeared  that  he  assisted  her  at  times  about  the  household  work.  It 
claimed  that  on  the  Sd  day  of  Decemlwr,  188i,  the  defendant  and  Mrs.  How- 
ard went  to  Oneida  together, — a  distance  of  about  14  miles  from  the  Howard 
farm, — and  tliat  while  there  Hrs.  Howard  made  a  purchase  of  arsenic  in  the 
name  of  the  defendant;  and  that  a  day  or  two  after  this  purchase  thedeceased 
was  taken  111,  having  all  the  symptoms  of  arsenical  poisoning..  From  that 
affliction  he  apparently  partially  recovered,  and  by  the  evidence  it  appears  that 
on  the  11th  of  December,  1884,  Kief  was  again  in  Oneida,  and  while  there  pur- 
chased an  ounce  of  arsenic  at  the  drug-store  of  Byer.  A  day  or  two  there- 
after Howard  was  again  taken  violently  il),  having  similar  symptoms,  and 
somewhat  aggravated.  The  syrnptoms  continued  to  increase,  and  he  grew 
worse  until  the  night  of  the  I7th  of  December,  when  he  died.  The  evidence 
fully  reveals  his  symptoms,  which  indicated  arsenical  poisoning;  and  a  pott 
mortem  was  held  and  an  analysis  mHde  of  a  portion  of  the  body  by  a  chemist, 
and  the  results  readied  tend  to  indicate  that  Howard  came  to  his  death  by 
reason  of  having  tHken  poison  in  his  stomach.  From  the  testimony  of  Dr. 
William  Smith,  a  chemist,  who  made  an  analysis  nf  portions  of  the  body,  it 
i^jpears  that  he  found  in  the  liver  the  equivalent  of  a  grain  and  a  half  of 
white  arsenic;  and  in  the  stomach,  and  its  contents,  one-eighth  of  a  grain; 
and  in  a  piece  of  muscle  one-twentieth  of  a  grain;  and  in  some  other  portions 
examined  by  him  four-tenths  of  a  grain.  It  appeared  by  the  evidence  that 
the  defendant  and  Carrie  G.  Howard  were  the  persons  who  took  care  of  the 
deceased  during  the  sickness  alluded  to.  Some  evideDce  was  given  of  the 
declarations  of  the  defendant  tending  to  support  the  theory  of  the  prosecu- 
tion, and  upon  all  the  evidence  It  is  insisted  in  behalf  of  the  people  that  a 
conspiracy  had  been  formed  to  cause  the  death  of  the  deceased,  and  that,  in 
pursuance  of  that  conspiracy  he  was  poisoned,  and  that  the  defendant  aided 
and  abetted  in  the  coramiasion  of  the  crime. 

In  Kelley  v.  People,  55  X.  Y.  566,  it  was  said:  "A  conspiracy  maybe 
proved  by  circumstantial  evidence,  and  parties  performing  disconnected  overt 
acts,  all  contributing  to  the  same  result,  may,  by  the  circumstances, and  their 
general  connection  or  otherwise,  be  satisfactorily  shown  to  be  confederates 
in  the  commission  of  the  offense."  In  the  same  case  it  was  also  aaid  that 
"where  there  is  sufficient  evidence  to  justify  the  conclusion  that  different 
persons  charged  with  the  crime  were  all  acting  with  a  common  purpose  and 
design,  although  it  does  not  appear  that  there  had  been  a  previous  combina- 
tion or  confederacy  to  commit  the  particular  offense,  yet  tlie  acts  and  dedi^ 
rations  of  each,  from  the  commencement  to  the  consummation  of  the  offense, 
are  evidence  against  the  others."  From  the  principles  just  quoted,  it  may 
In  assumed  that  the  evidence  was  sufficient  to  warrant  the  jury  in  finding  a 
conspiracy  between  the  defendant  and  Carrie  C.  Howard  to  aeoompliah  the 
death  of  the  deceased;  and  it  may  he  said  that  while  such  a  conspiracy  ex- 
isted, the  acts  and  declarations  of  either,  in  furtherance  of  the  conspiracy, 
were  competent  evidence.  However,  the  declarations  of  either  before  the 
formation  of  the  conspiracy,  or  after  the  consummation  of  the  oflense»  do  not 
come  within  the  rule. 

In  Guaranty  Co.  v.  Qleaton,  78  N.  Y.  504,  it  was  held,  viz.:  ''Having 
eetiibliahed  a  conspiracy,  proof  of  the  acts,  admissions,  and  declarations  of 
anyone  of  the  conspirators,  in  pursuance  and  furtlierance  of  the  criminal  en- 
terprise, and  in  reference  thereto,  is  coiiipet(.'nt.  But  the  statement  of  one  of 
them  as  to  a  past  transaction,  accompanying  no  act  done  in  furtherance  oC  or 
in  connection  with  such  enterprise,  ia  not  competent  against  Uw  othen." 
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Mr.  Greenleftf  Iqn  down  the  rule  (S  Greenl.  Ev.  g  94)  as  foHowi:  "The 
evidence  of  what  la  saM  or  done  the  other  consplratom  must  be  limited  to 
their  acts  and  declaratloni  made  and  done  while  the  consplrncy  was  pending, 
and  In  furtherance  of  their  design;  what  was  said  or  done  by  them  before  or 
afterwards  not  being  within  the  principle  of  admiaslbtlity."  This  mle  was 
stated  and  reaffirmed  In  People  v.  fforhamt  16  Hun,  98. 

In  People  t.  SfeQuade^  110  N.  Y.  807. 18  N.  E.  Kep.  156.  Judge  Andrews, 
In  speaking  upon  the  subject.  Bald:  "The  admission  of  this  evidence  Is  in 
contravention  of  the  settled  rule  that  only  the  acts  and  declarations  of  a  co- 
conspirator, done  in  furtlierance  and  execution  of  the  common  design,  ara 
admissible  against  one  of  the  conspirators  on  trial  for  the  common  offense; 
and  that  when  the  conspiracy  Is  at  an  end,  and  the  purposes  of  the  conspiracy 
have  been  fully  aocomplished,  or  the  conspiracy  has  been  abandoned,  no  sub- 
sequent act  or  declaration  of  one  of  the  conspirators  Is  admissible  against 
another.  1  Greenl.  Ev.  g  111;  8  Greenl.  £r.  8  94;  People  t.  DavUt  56  X. 
Y.  103;  Guaranty  Co.  v.  Gleaeon,  78  N.  Y.  SOS." 

Nellie  Lard  testified  that  she  was  in  the  house  of  the  Howards  on  the  17th 
of  April.  1884,  and  that  she  went  with  Mrs.  Howard  to  Peterboro.  She  was 
then  HSiced  to  state  whether  she  had  a  conversation  bn  that  day  with  Mrs. 
Howard.  The  question  was  objected  to  as  Incompetent  and  improper,  and 
not  evidence  against  the  derendant.  The  objections  were  overruled,  and  the 
defendant  toolt  an  exception.  The  witness  answered  she  had  a  conversation 
on  that  day;  and  when  she  was  asked  to  state  what  Mrs.  Howard  said,  sim- 
ilar objections  were  taken  and  overruled  by  the  court,  and  an  exception  was 
taken.  The  witness  thereupon  answered,  viz.:  "She  was  talking  about 
Elowanl,  and  said  he  misused  her.  He  went  to  Syracuse  in  bad  places,  and 
:»me  home  sick,  and  she  had  to  wait  on  him;  and  she  said  how  mean  he  was. 
i$he  said  she  had  a  mind  to  gi  ve  him  poison  sometimes.  She  said  she  would 
if  her  courage  hadn't  failed  her.  I  told  her  she  wouldn't  do  any  audi  thing, 
and  she  said  she  would. "  Thereupon  the  defendant's  counsel  moved  to  strike 
}utthls  evidence  as  incompetent  and  tmmaterinl,  and  that  no  foundation  had 
:>een  laid  for  it  as  against  the  defendant.  The  motion  was  denied,  and  an 
exception  was  taken.  The  defendant  was  not  present  when  this  conversation 
.ook  place.  There  is  nothing  in  the  evidence  to  Indicate  that  a  conspiracy 
lad  then  been  formed  between  Mrs.  Howard  and  the  defendant  to  cause  the 
leath  of  Howard;  on  the  contrary,  it  is  very  apparent  from  the  evidence  that 
f  there  was  any  conspiracy  formed  between  the  defendant  and  Mrs.  Howard 
t  was  formed  long  after  this  conversation.  Hence  we  are  of  the  opinion  that 
.he  evidence  was  in  violation  of  the  rule  which  we  have  already  stated,  and 
.h&t  it  was  erroneously  received.  When  Simeon  Reese  was  upon  the  stand 
ts  a  witness  for  the  people,  he  was  asked  whether  he  heard  Mrs.  Howard  call 
ler  husband  names,  and  when.  Ofhls  question  was  objected  to  and  allowed, 
ind  an  exception  taken  by  the  defendant.  He  said  that  in  1881  "she  called 
lim.  before  we  ate  breakfast,  a  son  of  a  bitch;  a  poor-house  pauper."  We 
hink  her  declarations  on  that  occasion  were  not  admissible.  While  David 
rones  was  being  examined  In  behalf  of  the  people,  he  was  allowed  to  give 
tatementa  and  declarations  made  by  Mrs.  Howard  in  the  summer  of  1884, 
kgainst  the  defendant's  objection  and  exception.  By  this  witness'  evidence, 
t  appears  that  he  worked  for  the  Howards  from  December.  1888,  until  the 
'th  of  October,  1884;  and  that  the  defendant  took  his  place;  and  that  the 
iefendant  was  there  a  week  or  ten  days  In  the  month  of  June.  There  is 
lothing  in  the  testimony  of  this  witness,  or  other  evidence  in  the  case  to  In- 
licate  that  a  conspiracy  had  been  formed  prior  to  or  at  the  time  of  these 
leclarations.   We  think  their  admission  was  therefore  error. 

2.  The  people  put  in  evidence  a  det^  executed  in  December,  1882,  from 
Ldelbert  D.  Howard  to  Carrie  C.  Howard;  and  also  a  deed  made  by  Mrs. 
loward  to  Henry  J.  Mayor,  dated  January  21, 1885;  imd  alio  a  dead  made 
v.llN.Y.8.no.l5 — 69 
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by  Mayor  and  Carrie  C.  Howard  to  the  prisoner's  counsel,  dftted  Janwiry  27. 

1885.  Objections  were  taken  to  these  records,  and  tliey  were  overruled,  and 
exceptions  were  taken  to  the  rulings.  Apparently  the  latler  deed  was  given 
for  the  purpose  of  securing  counsel  for  services  in  defending  Mrs.  Howard. 
Although  the  defendant  may  have  been  at  the  city  of  Home  when  the  latter 
deed  was  executed,  the  evidence  nowhere  discloses  that  be  took  any  part  In 
Uie  transaction  resulting  in  the  deed,  li  there  had  been  a  conspiracy  existing 
between  the  defendant  and  Mrs.  Howard,  its  purpose  had  been  acoiniplisheil 
by  the  death  of  Howard  on  the  17th  of  December,  and  her  act  in  transferring 
ber  pruperty  to  her  counsel  on  Uie  27th  of  January,  1885,  apparently  had  no 
connection  with  the  conspiracy,  if  one  existed  prior  to  the  death  of  Howard. 
'Wb  think  the  circumstance  that  the  defendant  went  with  her  to  the  dty  of 
Rome,  acting  as  a  hired  man  or  servant,  on  the  occasion  when  she  visited  the 
oifice  of  her  counsel  and  prepared  the  deed,  did  not  render  her  act  competent 
«vi(Ience  iigainst  the  defendant. 

3.  Tlie  defendant  called  as  a  witness  one  Elizabeth  McQinnis,  whose  testi- 
mony was  quite  important  for  the  defendant.  During  the  crosa-exaralnation, 
for  the  purpose  of  impairing  her  credibility  as  a  witness,  she  was  asked  to 
state  that  the  farm  that  she  and  her  husband  lived  upon  Joined  the  Howard 
farm,  and  that  her  liusband  held  title  to  it,  and  that  ber  husband  bad  exe- 
cuted a  mortgage  upon  his  real  and  personal  pruperty.  We  tlUuk  the  inquiry 
into  the  acts  of  her  husband  in  mortgaging  his  property  were  immaterial  and 
ought  not  to  have  been  received  for  the  purpose  of  imp^ring  her  credibility 
.as  a  witness. 

4.  We  think  the  acts  and  drcumstances  attendln^f  the  preparation  of  the 
body  for  burial,  and  what  disposition  was  made  of  his  clothing  and  ring,  so 
far  lis  they  were  known  to  the  defendant,  were  correctly  received  in  evidence. 

5.  The  rule  laid  down  by  the  cnurt  of  appeals  in  People  y.  JAmdon,  103  X. 
Y.  221,  b  N.  E.  Itep.  436.  seems  to  justify  the  admission  of  tlie  testimony  and 
declarations  made  by  the  defendant  before  the  coroner.  ^V'e  think  the  rule 
stated  In  the  Mondon  Case  was  not  departed  from  in  Peoples,  Sharpt  107 
N.  Y.  427,  14  N.  E.  Rep.  319.  See,  also.  Code  Grim.  Proc.  §  395,  and  Ben- 
drickifon  v.  People,  10  X.  Y.  13. 

6.  We  are  not  persuadeil  thut  any  error  whs  committed  in  rejecting  the 
record  stiowing  the  acquittal  uf  Carrie  C.  Iloward  of  tlie  crime  charged  in  the 
indictiufnt  Hgainat  her.  G^tnton  v.  Hoyt,  'i  Wlie.'it.3l(}.  In  State  v.  Mooney, 
64  X.  C.  54.  It  was  held:  "  Wliere  two  are  indicted  for  a  battery,  and  one  fur 
tlie  act,  and  the  other  for  using  encourHging  langutigu  ut  the  time,  the  wife 
of  the  one  who  encouraged  ttie  beating  is  a  competent  witness  fur  the  other 
party.  Tlie  legal  effect  uf  an  Bcquittai  of  the  other  is  nut  an  ucquittal  of  lier 
liusband."  This  case  cites  State  v.  Hose,  Phil.  (N.  G.)  406;  i^taie  v.  Ludirick, 
Id.  401.  Other  questions  were  presst  d  upon  our  attention  by  the  learned  coun- 
sel fur  tlie  respective  parties  in  the  argument  of  the  c;ise,  but  we  do  not  deem 
it  imporUnt  to  cunsid>  r  tliem  in  exletiao,  as  the  views  we  have  already  ex- 
pn'ssed  lead  to  tlie  cunclusiun  that  a  new  trial  must  be  awarded.  Conviction 
and  judgment  reversed,  and  a  new  trial  directed  in  the  court  of  oyer  and  ter- 
miner of  Madison  county,  to  which  court  the  proceedings  are  remitted. 

Mebwin,  J.,  concurs. 

Pabkbb,  J.f  concurs  in  the  result  for  reasons  stated  in  his  opinion. 
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{Supreme  Court,  Omeral  Term,  Fourth  Department.  Rorember,  18S0.) 

L  Wills— Probati  Asm  Contut— Apfbal. 

The  decree  of  a  surrosate  refusing  probate  to  a  will  was  founded  on  his  oooolo- 
lion*  of  fact  as  to  waot  of  tastameataiy  oapad^  and  nndoe  Influence.  Held  that, 
on  reversal  of  the  deoree  for  error  In  anoh  conolualons,  n  trial  of  the  questtons  a 
fact  b7  a  jury  should  he  dlreoted,  nndw  Code  CItU  Proa  K.  Y.  fStMS,  requtrlnsan 
order  for  such  trial  to  he  made,  where  the  reversal  of  soob  a  deoree  Is  foonded 
upon  a  question  of  faot. 
2.  Wl  rMBSS— PUVILSOBD  ComiinncATiONA— Fbtsicuh  axd  Patibitt. 

Upon  issues  as  to  testamentair  o^Motto  and  nndtw  inflnence,tbe  opinion  of  the 
physician  attesdlnff  testator,  derived  from  observations  while  so  acting,  as  to 
whether  testator  "could  correctly  and  Intelligently  comprehend  the  nature  and  con- 
dition and  value  of  his  property, "  Is  Inadmissibte,  under  Code  Civil  Froc  N.  Y. 
1 8M,  providing  that  a  pbyueian  **  shall  not  be  allowed  to  disclose  any  information 
whlidi  ha  aoqnired  in  attending  a  patient  In  a  professional  oapaoitgr,  and  wliich  was 
necessary  to  enable  him  to  act  tn  tlurt  eapaoity. "  * 

Appeal  from  surrogate's  court,  Tompkins  county. 

On  tbe  9th  day  of  September,  1887,  Joseph  Van  Orman,  late  of  Ithaca, 
Tompkins  county,  being  of  the  age  of  87  years,  died,  leaving  him  survlv 
ing  bis  widow,  Maria  Van  Orman,  and  four  daughters  and  two  sons.  In 
October,  1887,  Thomas  Van  OrmHn,  one  of  the  sons,  and  a  legatee  named 
in  tbe  will,  presented  a  petition  to  the  surrogate  of  that  county  asking  for 
citations  to  attenil  upon  the  probate  of  tlie  deceased's  will.  Upon  tlie  re- 
turn-day of  the  citations,  Jacob  Van  Orman,  the  otbe^  son,  appeared  and 
liled  allegations  Hgainst  the  probate  of  the  will.  Upon  tlie  issue  thus  framed* 
testimony  was  taken  before  the  snrrt^ale  at  great  length;  and  on  the  3d 
(lay  of  January,  1890,  the  surrogate  granted  a  decree  which  contained  the 
following  provision:  "It  is  adjadged  and  determined  that  on  the  18th  day 
vt  June,  1881,  at  the  time  said  paper  writing  purports  to  have  been  exe* 
(  Uted,  said  Joseph  Van  Orman  whs  enfeebled  by  disease,  unable  to  com- 
prehend the  extent  and  value  of  iiis  property,  and  his  relstions  and  obliga- 
tions to  the  sevA-al  members  of  his  family,  of  unsound  mind,  and  not  of 
sulflcient  capacity  to  make  a  valid  will;  that,  while  so  enfeebled  in  mind  and 
Ljody,  the  subscribing  of  said  papi;r  writing  by  snld  Joseph  Van  Orman,  and 
such  execution  thereof  as  and  for  his  last  will  and  testament,  as  appears  from 
Clie  evidence  to  have  been  made,  were  procured  from  said  Joseph  Van  Orman 
by  fraudulent  and  undue  Influence  practiced  upon  him.  It  la  ordered,  ad- 
judged, and  decreed  that  said  instrument  in  writing  is  null  and  void  as  or  for 
the  last  will  and  testament  of  Joseph  Van  Orman,  deceased. **  In  January, 
189U,  Maria  Van  Orman,  the  widow,  and  a  legatee  named  In  said  will,  Hied 
exceptions  to  the  provisions  just  quoted,  and  she  presented  several  requests 
to  tlie  surrogate  to  find  as  to  matters  of  fact,  which  requests  the  surrogate 
retused;  and  she  asked  hlra  to  find,  as  conclusion  of  law,  viz.:  "First,  that 
the  said  last  will  and  testament  of  said  deoeased.  Joseph  Van  Orman,  was 
duly  executed,  and  that  it  is  genuine  and  valid."  The  surrogate  refused  to 
so  tind.  She  nlad  requested  thesarrogate  to  find  "that  said  Joseph  Van  Or- 
man, deceased,  wa<  in  all  respects  competent  to  make  a  last  will  and  testa- 
^kiBentitind  to  devise  real  estate,  and  was  not  under  any  restraint  or  undue  in- 
fluence." The  surrogate  refused  so  to  And.  Tbe  widow  was  named  as  an 
executrix  in  the  will,  and  she  brings  an  appeal  to  this  court  from  tbe  decree 
of  the  surrogate  refusing  probate. 

Code  Civil  Proc.  Y.  §2588, provides  that  "where  the  reversal  or  modi- 
fication of  a  dect«e  by  ^he  appellate  court  is  foimded  upon  a  question  of  fact, 
the  appellate  «Ottrt  must,  if  the  anpeal  was  taken  from  a  decree  made  upon  a 
petlUob  to  admit  a  wiU  to  pxobatab  or  to  nvoke  tbe  probate  of  a  will,  make 
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an  order  directing  the  trial  by  a  jury  of  tbe  material  questions  of  factarliring 
upon  the  Issues  between  the  parties." 

Argued  before  Hardin.  P.  3.,  aqd  Mabtin  and  Mssmsi  JJ. 

P.  Q.  SlUnoorth,  for  appellant.   J.  T.  Netoman,  for  respondent. 

Hakdih.F.  J.  InSoeUty  v.  Lovertdge,  70  N.  Y.  887,  It  was  said,  viz.: 
"Although,  by  the  will  of  an  aged  invalid,  radical  changes  nre  made  from 
previous  testamentary  dispositions,  yet,  when  tlie  testimuuy  shows  thut  the 
act  was  free,  voluntary,  and  intelligent,  the  will  will  Ixi  sustiined."  In  Horn 
V.  Pullman,  72  N.  T.  269.  it  was  said,  viz.:  "There  is  no  presumption 
Hgainut  a  will  because  made  by  a  person  of  advanced  age,  nor  can  incapacity 
to  inalte  a  will  be  inferred  from  an  enfeebled  condition  of  mind  or  body.  If 
the  testator  bHS  suillcienl  intelligence  tu  comprehend  the  condition  of  his  prop* 
erty,  his  relation  to  those  wlio  are  or  may  be  the  objects  of  his  bounty,  and 
the  scope  and  meaning  of  the  provisions  of  liis  will,  and  If  it  is  his  free  act, 
it  will  be  sustained.  The  question  in  all  such  cases  is  simply,  was  the  will 
the  free  act  of  a  competeut  testator?  The  fact  that  Its  provisions  were  in- 
equitable and  unjust  furnisties  no  ground  for  disturbing  It.**  After  a  care* 
ful  perusal  of  the  evidence  given  before  the  surrogate,  we  are  not  entirely 
aatisQed  with  the  conclusions  of  fact  reached  by  the  surrogate.  Weare  there- 
fore of  the  opinion  that  we  ought  to  order  a  new  trial  of  the  leading  tseuee  of 
fact  arising  from  the  evidence  presented  upon  tbe  hearing  had  before  the 
surrogate.  We,  therefore,  pursuant  to  section  2fi88  of  the  CiMle  of  Civil  I'ro* 
cedure,  should  direct  a  trial  "by  a  jury  of  the  material  qneatiuns  of  fact  aris- 
ing upon  the  issues  between  the  parties.  *  *  *  in  a  circuit  court"  in 
Tomplilna  county.    See  In  re  Martinet  Will,  96  N.  T.  198;  In  re  HouWs 

wm»  3 y.  Supp.  259. 

2.  Dr.  David  White  was  called  as  a  witness  for  the  contestant,  and  after 
testifying  that  he  had  preBcril>ed  for  the  deceased  a  great  many  times,  includ- 
ing the  months  of  Jnne  and  July,  1881,  be  was  allow^ed  to  give  facta  fuid  ob- 
servations derived  lay  him  while  acting  as  his  physician,  and  to  express  an 
opinion  as  to  his  mental  condition.  The  contestant  put  to  liim  the  follow- 
ing question:  "Do  you  think  heoould  correctly  and  Intelligently  compreliend 
the  nature  and  condition  and  value  of  his  property?"  This  was  objected  to 
by  the  proponent  as  incompetent  and  immaterial.  The  objection  was  over- 
ruled, and  an  exceptlun  was  taken.  The  witness  answered:  **I  would  not 
think  so.  That  would  be  luy  opinion.  I  would  not  think  he  could,  with 
good  Judi^ent."  Section  834  of  the  Code  provides  as  follows:  "A  person 
duly  authorized  to  practice  physic  or  surgery  shall  not  be  allowed  to  disclose 
any  inforniation  which  b»  acquired  lo  attending  a  patient  tai  a  prctfMaional 
capacity,  and  which  was  necessary,  to  enaUs  Um  to  act  in  that  oauuti^." 
That  seeUon  was  interpreted  by  tbe  court  of  aweals  In  Mmiiksn  v.  bemOit, 
^USK.  T.  573.9X.  £.  Bcp.8a0,  andwa  an  of  the  opinion  tint  the  teaU- 
mony  of  Dr.  White  was  not  kept  within  the  rula  laid  down  In  the  case  Jiufc 
allnded  toi 

8.  Tbe  burden  <A  establishing  tiiat  tbe  will  was  procured  by  i^ne  Inllii- 
ence  was  upon  the  contestant.  As  was  said  by  ttie  court  In  ifMlfi's  Cose, 
nipra:  "Tbe  will  could  only  be  avoided  by  proof  of  infiuenoe  amoQirtN^ 
to  force  or  coercion."  And  in  that  case  It  was  further  h^d  that  "tha  tattM 
that  the  proponent. of  the  will  was  a  son  of  tha  testatrix,  that  be  eommu- 
nicatvd  to  the  scrivener  the  provisions  to  be  Inserted  in  the  will,  and  was 
himself  a  beneflcjary,  were  insufficient"  to  establish  undue  InOuence.  Inas- 
much as  we  are  of  Uie  opinion  tliat  the  qaeatioB  ot  fact  arising  in  -Uda  case 
as  to.  whether  or  no  tliere  was,  any  undw. Influence  practiced 'by  tbe  wife 
upop.ttiQ  draeaa^  must  be  determined  by  aJiimy,  we  f(Mrbea'rr:any  extensive 
cotnment  upon  the  evUence  now  iip|iearing  before  us  upon  that  question. 
All  those  facta,  and  such  other  as  either  side  may  q0w  tieailng  upon.,  the 
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qxiestlon,  viU  be  presented  upon  « trial  to  be  had  before  a  jur^.  Tbe  deeree 
of  the  surrogate  of  Tompkins  eonnfer  reversed,  and  a  new  trial  ordered,  be- 
fore a  jury,  in  a  circuit  courl  In  Tompkins  county,  of  tlie  qnestlons  (1) 
whether  or  no  the  deceased  at  the  time  of  the  execution  of  his  will,  on  June 
18,  ItiSl,  possessed  tealamentaty  capacity;  (2)  whether  or  no  the  wlil  then  exe- 
cuted by  the  deceased  was  procured  bj  undue  Influence,— with  the  costs  of 
this  appeid  allowed  to  tbe  appellant,  "payable  out  of  the  estate  m  fund." 
Section  2589,  Code  CivU  Frae. 

MABTiNt  J.,  concara.  Uebwin,  J.»  concurs  in  the  resnlb 

NOTE. 

PRtTn,UBD  CoMumnojiTtoiis— Fhtsiouv  xjw  pATnirr— Tab  Statotb.  Code  Ctvil 
Proa  N.  Y.  I  884  (S  Rev.  St.  p.  406,  |  T8,)  proTides  th»t  "a  person  Mlf  anthorlted  to 
practice  pbyno  or  surgery  sbul  not  be  allowed  to  disclose  an;  information  which  he  ac- 
quired la  attending  a  paUeot.  in  a  professional  capacity,  and  which  was  neoeasary  to 
enable  btia  to  act  in  that  capacity. " 

Code  Fwc  N.  Y.  i  800,  declaring  that  the  adverse  party  may  be  examined  as  a  wli- 
neas,  did  not  affect  tbe  previousl;  existing  prorlsioD  (Cods  CivUProo.i  884)  that  phy^ 
aiolans  should  not  disclose  information  acqalred  hj  them  while  acting  In  a  pratemmai 
capacity.   Edington  t.  Isiuraaoa  Ox,  97  S.  Y.  186. 


To  wkat  Applioablb.  a  physician  cannot  be  required,  whan  examined  as  a  Jndff- 
Baaot  debtor  in  snpplementaiy  prooeedlngs,  to  deliver  up  to  the  receiver  Us  books  m 
oocouot  showing  the  nature  of  the  maladies  of  his  patients,  where  be  has  already  fur- 


nished tbe  receiver  with  a  list  of  the  accounts.  Kellj  v.  Levy,  8  V.  Y.  Bnpp.  848.  The 
statute  applies  where  the  attending  physician  of  a  testator  is  oalled  asawitoeasin 

Sroceedlngs  for  the  probate  of  tbe  wllL  Loder  v.  Wbelploy,  18  N.  S.  Ben.  874:  In  re 
otmor's  WilL  7  N.  Y.  Bupp.  SU;  Hason  v.  WiUiams,  ON.  T.  Snpp.  479;  Beinbaa  v. 
Deonin,  9  N.  E.  Rep.  890.  But  see  Allen  v.  Public  Adm'r,  1  Bradf.  B21.  Bee,  also.  In 
re  Boury's  Will,  8  S.  Y.  St.  Rep.  809;  Hurley  v.  Bambard.  9  N.  Y.  St  Bep.  687.  The 
aflBdavlt  of  tbe  pbjaiolan  of  a  person  who  is  charged  with  being  an  habitual  drunkard 
tiannot  tab  .read  In  sapport-of  an  application  for  the  appointment  of  a  oommlttee.  In  re 
E«t,  90  Abb.  N.  a 

The  privilege  applies  in  crlmbial,  a*  well  aa  In  6M\  aotioaa,  so  aa  to  protect  dlMAos- 
nrea  made  to  tbefr  physfelanato  persona  charged  with  crime.  Peiqile  t.  Mnrphy,  4  H. 
B.  Bep..  89li,  8  N.  T.  Crim.  R  8W.   Bat,  on  an  Indictment  for  murder  br  poisoning,  the 

Sbysician  who  attended  deceased  when  sick  from  tbe  poison  may  testify  aa  to  the  oon- 
ttion  in  which  he  found  deceased.  Pierson  v.  People,  79  N.  Y.  434.  Where  a  person 
■pplieato  aphysldan  for  themeans  ofproonring  an  abortion,  tbe  oommnnlcation  is  not 
privileged.   Hewitt  v.  Prime,  31  Went  79. 

-'—  Actios  ron  Pees.  A  physician  suing  for  bis  fees  m ^  testify  as  to  tbe  natore  of 
tbe  illonann,  and  tbe  character  of  the  treatment.   Kendall  v.  Orey,  3  Hilt.  800. 

FxBsoxs  DuLT  AuTHOBizBD  TO  pRAOTicB.  Information  obtained  by  a  witness  who 
was  not  licensed,  or  in  any  manner  authorised  to  practice  medicine  at  tbe  time,  Is  not 
privileged.   Wlel  v.  Cowles,  46  Hun,  807. 

—  Fkbsumftioh  on  Appbal.  Where  testimony  Is  ezolnded  on  tbe  groond  that  It 
consists  of  privileged  oommunlcationa  made  by  plaintiff  to  her  physician,  and  no  ob* 
lection  la  made  at  tbe  trial  that  tbe  wltnesa  was  not**  duly  autboriEed"  topraotloe  med- 
icine, it  will  be  presumed,  on  appeal,  that  he  had  the  necessary  lloense.  Keoord  v.  Vil- 
lage of  Saratoga  Springs,  46  Hun,  44S. 

Rblatjon  or  Fhtsiciax  akd  Patibiti^Whbx  Exists.  Tbe  relation  ezlsts  where  a 
pbyridan  attends  a  patient  professionally  on  tbe  request  of  another  physitian,  and  not 
of  the  patient  hImaeU.  Btinhao  v.  I>enaIn,9H.  B.  BeptSSO.  The  rwauon  to  decedent 
la  ahown  to  exist  where  a  physician  aurtea  that  be  made  the  ronnds  of  the  hospltat  in 
which  decedent  was  a  patient,  with  the  attending  phrsloian,  "out  of  enrloslty,  to  ac- 
Quire  information  In  Interesting  cases, "  and  "assisted  him  [the  attending  physician] 
hi  making  the  ezandnatlon  of  decedent  and  **partly  attended  "  her,  bat  that  be  was 
not  the  physician  attending  decedent,  or  presmbing  for  her,  and  also  thai  be  was  a 
phyBlclan  In  the  hospital,  and  had  charge  of  the  different  wards  with  the  attending 
physician.  .Orossman  v.  Supreme  Lodge,  8  K.  Y.  Supp.  821.  The  coroner  sent  two 
physicians  to  examine  tbe  injuries  of  a  person  who  was  confined  in  Jail  on  a  charge  of 
murder.  They  Informed  defendant  of  tbe  object  of  their  visit,  whereupon  defendant, 
who  knew  them  to  be  physicians,  submitted  to  the  examination,  answered  all  the  quea- 
tions  asked  htm,  and  requested  one  of  the  physicians  to  call  the  next  day.  Held,  that 
tbe  relation  of  physician  and  patient  exisled.  People  v.  Stout,  8  Park.  Crim.  K  070. 
It  la  not  necessary  that  mwe  than  one  interview  with  a  lAyridan  should  be  bad,  or 
that  tbe  physician  shcnld  proscribe,  in  order  to  estabUsh  the  relation  ofphysidan  and 
patient.  Nor  Is  It  material  that  the  patient  went  to  the  physician's  ofBce,  Inataad  of 
■SBdlng  for  him.  Orattan  r.  Insurance  Cow,  94  Hon,  48;  affirmed  In  93  K.  7^874 
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Whes  Relation  sobs  hot  Exist.  PbyaidaiiB  who  wore  not  to  the  jail  to  eziiD- 
Ine  a  prlsooer  charged  with  marder,  whoea  defense  was  mental  irreopoDslbiUty,  were 
properly  allowed  to  testify  against  the  prisoner  as  to  his  mental  condition,  as  their 
Tlsit  in  snch  case  did  not  ^ve  rise  to  the  relation  of  physician  and  patient.  People  t. 
Kemmler,  '24  N.  S.  Rep.  D.  A  surgeon  who,  at  the  regnest  of  plainufTs  attendinR  phy- 
sician, examines  plaintiff  as  to  certain  alleged  injuries.  Is  not  uiereby  diBquallfled  from 
testifying  against  plaintiff  as  to  the  existence  of  such  injuries,  whore  it  does  not  appear 
that  he  was  requested  or  expected  to  treat  or  prescribe  for  plaintiff,  or  that  he  did 
either.  Henry  v.  Railroad  Co.,  10  N.  Y.  Supp.  SOS.  In  an  action  for  personal  Injiuies, 
a  physician  in  defendant's  employ  can  testify  as  to  statements  made  to  him  by  p  Lain  tiff 
of^  the  circumstances  of  the  Bceident  when  he  called  upon  her  for  fhe  sole  purpose  of 
procuripg  for  defendant  information  about  the  injury,  and  the  oiroumatanoes  of  the  ac- 
cident, and  gave  her  oo  reason  to  bellere  that  he  Intended  to  render  her  any  profes- 
sional services.  Heath  t.  Railroad  Co.,  8  N.  Y.  Supp.  868.  A  physi<dan  who  U  called 
in  by  the  attorney  of  testatrix,  but  without  her  consent,  to  examine  her  mental  condi- 
tion, and  who,  without  preaoribing  for  her,  or  being  recognised  by  her  as  her  physician, 
at  her  request,  snbsortDes  the  wul,  may  testify  as  to  her  sanity  In  proceeding  for  the 
probate  of  the  will.  In  re  Freeman,  46  Hun,  458.  Where  a  physicum  testifies  that  be 
was  not  acting  in  a  professional  capacity  when  he  obtained  the  information  sought  to 
be  introduced,  and  the  contrary  is  not  shown,  bis  evidence  is  admiasible.  The  burden 
is  on  one  who  seeks  to  exclude  erldenoe  on  that  ground  to  show  that  it  oomea  within 
tho  prohibition  of  the  statute.  Btowell  v.  Association,  5  Y.  Bupp.  283.  The  statote 
does  not  mply  where  theperson  claiming  the  privilege  consulted  the  jdiy^iaa  M  be- 
half of  s  utiid  person.  Babcock  r.  People,  15  Hnn,  847.  The  relation  waa  held  not  to 
exist  where  a  pnysioian,  whp  was  county  olerk,  was  asked  by  a  person  In  his  <rfBce  to 
look  at  an  eruption,  which  he  did,  without  prescribing  or  making  any  chatve  ttierefor. 
Bdington  r.  Insnranoe  Co.,  18  Hnn,  543 ;  reversed  on  another  point  In  07  TX.  T.  18&.  The 
physician  of  the  jail  where  detwdant  was  oonflned  who  ezanuned  defeDdant,  and  Imt 
him  under  observation,  but  never  prescribed  for  fain,  nor  attended  him  prof  e— tonally, 
Is  not  diBonalifled  from  teatUytog  on  AatmAmaVB  trial  aate  his  sanl^.  People  Sehny- 
ler,  13  N.^  Rep.  788. 

IirroBiu.TioN  AoquiBBD  whils  Attbhdino  X  Patuutt.  The  privilege  applies  not 
only  to  Information  of  a  confidential  nature  obtained  by  the  shysi<4an  from  his  patient, 
but  to  iaformatioo  of  every  kind  which  may  be  obtained  by  Qim' while  attenatng  his 
patient  in  a  professional  capacity.  Information  obtMned  by  making  a  perafuat  exami- 
nation is  privileged.  Bdington  v.  Insurance  Co.,  77  S,  x.  MM:  Oirattan  v.  Insuraiids 
Ca,  80  N.  Y.  281 ;  Belnhan  v.  Dennin,  9  N.  B.  B/ep.  820.  A  pbj^ctan  may  tteUfy  aa  to 
what  he  observed  concemlng  a  peraon's  health  after  he  ceasea  treating  snch  person  as 
a  physician.  Bdington  v.  Insurance  Co.,  77  Y.-  564.  PlaintifTs  Attending  physl- 
olan  cannot  testify.  In  an  action  for  persosai  injuries,  as  to  whether  ptalntul  had  a 
venereal  disease.  Sloan  v.  Railroad  Co.,  45  N.  Y.  125.  In  an  action  for  aivoroe,  on  the 
ground  of  adulteryt  communications  by  defendant  to  a  physloian  in  profesaional  oon- 
ndenoB,  which  commnnioations  would  tend  to  establish  the  fact  of  adnlteiT,  are  privi- 
leged. Hunn  V.  Hunn,  1  Tbomp.  &  C.  499.  Defendant,  in  an  action  on  a  life  biaurance 
poliay,  may  prove  by  physicians  that  they  attended  the  insured  orofesslonally,  tbongh 
the  Ittformatlon  acquired  during  such  attendance  cannot  be  dlsdoaed.  Numritdi  v. 
Supreme  Lodge,  8  N.  T.  Supp.  663. 

Ikfobmatioh  Nbckssabt  to  Bkabu  Fhtbioiax  to  A(7I.  Where  the  attending  phy- 
sician of  a  testator  is  called  as  a  witness  In  proceedings  for  the  probate  of  the  will,  he 
may  testify  as  to  statements  made  to  him  by  testator,  where  he  also  testifies  that  such 
statements  were  not  necesaaiy  to  enable  him  to  act  in  a  professional  oapadty.  In  re 
Halsey'B  Estate,  9  K.  Y.  Supp.  441.  Conversations  between  a  testator  and  his  attend- 
ing physician  as  to  the  sanity  of  testator's  daughter  does  not  involve  information  which 
was  necessanr  to  enable  the  physl^n  *to  act  In  that  capacity, "  and  may  be  admitted 
In  evidence  in  proceedings  to  revoke  probate  of  the  will  to  eqplain  testamentary  pro- 
vision in  behalf  of  socih  daughter.  Hoyt  v.  Hoyt,  90  K.  B.  Rep.  lOB.  Defendant,  who 
was  indict«d  for  manslaughter  in  assisting  a  woman  to  produce  a  miscarriage,  wutt  to 
a  physician  and  asked  him  to  come  at  once,  aa  the  woman  was  very  sick.  Toe  physi- 
cian said  that  be  would  like  to  know  what  the  dtffioulty  was,  as  it  would  enable  him  to 
provide  himself  with  proper  remedies,  whereapon  defendant  stated  what  he  and  the 
woman  had  done.  Held,  tnat  the  communication  to  the  phytkdan  was  "necessary  to 
enable  him  to  act  in  that  capacity. "  People  v.  Brower,  0  N.  Y.  Supp.  780.  A  physi- 
cian who  has  attended  a  te^triz  professionaUy,  and  visited  her  eoclklly,  la  not  com- 
petent to  testify  to  his  opinion  of  her  testamentary  capacity,  formed  from  Impittssioos 
received  from  the  friendly  visits,  as  such  impressions  necessarily  relate  to  knowledge 
acquired  professionally,  and  it  is  immaterial  whether  the  information  received  from 
her,  on  which  his  Impressions  were  based,  was  necessary  to  a  proper  treatment her 
ease.  In  re  Darragh's  EsUte,  5  JS.  Y.  Supp.  dS;  Brigham  v.  Gott,  8  H.  T.  Sopp.  518. 
A  communication  to  his  attending  physician  by  a  person  who  was  injured  at  a  nulroad 
crossing  by  a  passing  train,  that,  as  he  approached  the  track,  he  heanl  some  one  halloo- 
ing to  oim.  and  saw  a  man  swing  his  hat,  but  did  not  think  where  be  was  until  tiM 
train  waa  almost  on  him,  is  not  privileged,  as  being  necessary  to  enable  the  physieiaB 
"to  aot  in  tiiat  capacity. "  Brownv.RaUroadCo.,45Han,4MI.  Hither  axe  atatments 
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by  a  patient  to  bis  physician  In  regard  to  making  a  will,  and  the  physician's  advice  on 
that  vnbject,  prlTileged  on  this  ground.  In  re  Obeli's  Estate,  7  N.  Y.  Supp.  197. 

Who  hat  Obixct.  The  objection  may  be  taken  In  an  aotlon  on  a  life  insurance  pol- 
icy by  the  benefldaiy  therein,  Orattan  v.  Inanranoe  Co.,  15  Hun,  74,  SO  K.  Y.  281;  or 
by  the  patient's  assignee,  Edlngton  t.  iDsurance  Co.,  67  N.  Y.  185.  See,  also,  DlUeber 
V.  Insurance  Co.,  69  N.  Y.  8S6.  The  privilege  belongs  to  the  patient,  and,  if  he  waives 
it,  the  phnician  cannot  object.  Johnson  v.  Johnson,  14  Wend.  687. 


siclan  on  the  ground  that  It  is  privileged,  must  make  it  appear,  unless  It  does  so  other- 
wise, that  the  testimony  objected  to  Is  within  the  statute.  Edlngton  v.  Insucaooe  Ca, 
77  N.  Y.  604.  Where  a  physician  has  been  called  In  by  one  who  Das  just  met  with  an 
Bouident,  evidence  as  to  ais  conversing  with  his  patient,  and  making  an  examination 
of  her,  may  be  objected  to  as  privileged,  though  ft  has  not  been  shown  that  the  Infor- 
mation called  for  was  such  as  was  necessary  to  enable  the  witness  to  act  in  a  profes- 
■iooal  capacity,  as  that  is  a  necessary  inference.  Feeney  v.  R^lroad  Co.,  23  N.  B. 
Bm.402;  Beinhau  T.Denuin,  9N.  £.  Bep.  830;  Orattan  v.  Insurance  Co.^  N.  Y.  SSI; 
B^lgtoa  T.  Inanranoe  Co..  67  N.  Y.  1&;  Jonea  v.  Railroad  Co.,  8  K.  T.  Supp.  858. 
Where  the  physicians  wbo  attended  testator  are  examined  and  cross-examined,  without 
objection,  In  proceedings  to  revoke  probate  of  the  will.  It  is  too  late  to  raise  the  objeo- 
tlon  ttwt  the  phytioians  disclosed  professional  commaoioatlons.  Hoyt  v.  Hoyt.  90  M. 
&        409.  To  the  sama  efl«ct  is  MoZinney  v.  Railroad  Co.,  10  K.  B.  Bep.  544. 

WijTiB  or  Fbivilbob.  Where  plaintlfl.  In  aa  action  for  penonal  injuries,  testlflea  as 
to  consultation  with  bis  physician  eonceming  the  injuries,  he  waives  his  privileges,  un- 
der Code  Civil  Froo.  1 886,  which  provides  that  the  prohibition  of  section  884  shalP' apply 
to  every  examination  of  a  person  as  a  witness  unless  the  wovlsions  thereof  are  express- 
ly walved"hy'*thepatient.''  Ifarx  V.  Railway  Ca,  ION.  Y.  Supp.  16S.  The  privilege  is 
uso  waived  where  the  patient's  attorney  calls  the  physician  as  a  witness,  and  states 
that  as  bis  attorney  he  waives  the  privilege.  AlberU  v.  Railroad  Co.,  28  y.  E.  Rep.  ffik 
The  introduction  m  plaintift  of  evidence  concerning  a  consultation  between  her  physi- 
oian  and  another  pbysloian  as  to  her  case  Is  not  a  waiver  of  the  objection  to  the  admis- 
sion of  oommunicauons  from  her  to  her  physician.  Record  v.  village  of  Saratoga 
Springs,  46  Hun,  448.  In  an  action  for  personal  injuries  necessitating  the  amputatioD 
of  plaintifl*s  ingy  the  privilege  of  a  pbysloian  from  testi^ng  as  to  the  condition  of 

{'luntifTa  lag  wbsn  he  ampntatad  It  laaofc  waived  by  the  bringing  of  the  action,  and  of- 
ering  testimicuy  to  the  fact  that  the  leg  was  broken,  nor  by  tbe  fttct  that  defendant,  after 
the  accident,  sent  Its  physician  to  plaintiff,  and,  at  the  trial,  examined  him  fuUy  in  re- 
lation to  plalntifTs  Injuries.  Jones  V.  Railroad  »).,  8  N.Y.  Supp.25S.  To  the  same  effect 
la  Hope  V.  Ridlroad  Co.,  40  Hnn,  441;  affirmed,  without  opinion.  In  17  K.  B.  Rep.  t)7& 
Where  InfwmaUon  Is  aoqulred  by  a  physitdan  while  attending  a  deoedont  professlcw* 
ally,  the  privileges  cannot  be  w^ved  oy  the  executor  of  the  decedent,  If  objected  to  ta^ 
the  other  party.  Westover  v.  Insurance  Co.,  1  N.  B.  Rep.  104.  See,  also,  Dilleberr. 
Insurance  Co.,  69  N.  Y.  906;  Edlngton  v.  Insurance  Co.,  st  N.  T,  18B;  Loder  r.  Wbelp- 
1^,  18  M.  E.  Rap.  874;  Ferguson  v.  Insurance  Co.,  89  Hun,  806. 


RiCHABDeoN  &  BoTNTOH  Co.  T.  Babstow  Stotb  Oo.  ti  ah 
(Supreme  Court,  Special  Term,  New  York  County.  December  11,  1890.) 
1.  Obstruotiow  or  Sidewalk— Ikjukction. 

An  Injunction  to  restrain  defendants  from  using  the  sidewalk  of  a  idty  street  In 
front  of  their  premises  for  loading,  unloading,  and  storing  goods  thereon,  should 
not  be  granted  before  trial  of  an  action  therefor,  upon  oouUctlng  afBdavita  as  to 
whether  tfae  sidewalk  Is  unnecessarily  obstructed. 


Nor  should  a  temporary  injanction  be  Issued  to  restrain  defendants  from  maintain- 
ing a  permanent  bridge  across  the  gutter  of  the  street  in  front  of  their  premises, 
where  it  appears  that  such  bridge  was  constructed  pursuant  to  an  ordinance  of  tlie 
city,  and  tnat  it  may  be  proper  for  lawful  uses,  other  ttum  driving  or  bacJdng  teuns 
or  wagons  on  the  ridewallc. 


The  use  of  a  sidewalk  of  a  dty  street,  by  abntting  owners,  for  driving  and  back- 
ing teams  and  wagons  thereon,  cannot  be  justified  as  necessary  for  the  transaction 
of  their  business,  or  because  tbe  street  is  narrow;  and  in  the  absence  of  any  clear 
authority  therefor  by  statute  or  city  ordinance,  apart  from  the  questioa  of  the  con- 
stitutionality of  suoh  an  enactment,  such  use  of  the  ridewalk  should  be  restrained 
by  injunction. 

Motion  to  continue  a  pielimfnary  injunction. 

Action  hy  the  Richardson  &  Bujnton  Company  for  an  Injunction  agidnst 


Uie  Baratow  Stove  Cuuipanj  and  others. 
Chariea  Henry  PMpe,  for  plaintiff.   George  H.  PettiU  for  defendants. 


S.  Sahb. 


8.  Same. 
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O'Bbien.  J.  This  actloo  is  brought  to  obtain  an  Injunctloa  restraialDg 
the  defendants  from — Pint,  unreasonably  using  the  sidewalk  in  front  of  their 
premises,  bj  loading,  unloading, and  storing  iheir  goods  therecm;  and,  «econd, 
from  maintaining  a  pertuHnent  bridge  or  covering  across  the  gutter,  and  us- 
ing the  same  for  backing  and  driving  wagons  over  the  sidewalk. 

As  to  the  first,  until  tbe  trial  of  the  action,  no  injunction  should  be  granted, 
M  it  Is  impossible  to  determine  from  the  conflicting  affldarits  as  to  whether  or 
not  the  nse  made  of  tbe  sidewalk  for  loading,  unloading,  and  storing  goods  is 
unreasonable.  If  upon  the  trial  it  can  be  shown  that  by  auch  use  the  side- 
walk ia  unnece8sari&  obatructed,  then,  within  tbe  prlncij^e  laid  down  In  Ca^ 
lanan  t.  eUman,  107  N.  Y.  S61.  14  N.  £.  Bep,  2t>4,  It  will  be  eqjoined. 

The  secund-ground  for  which  the  temporary  InjunoUon  la  sought  is  as  to 
the  right  of  the  defendant  to  maintain  the  permanent  bridge  orer  tbe  gatts, 
and  to  use  tbe  same  for  the  purpose  of  driving  wagons  and  trneka  i^khi  Um 
sidewalk.  As  to  the  bridge  itself,  the  question  of  its  removal  should  also  be 
left  until  Uie  trial  of  tbe  aetioo,  for  It  la  made  to  appear  that  the  same  was 
constructed  pursuant  to  an  ordinance  of  the  common  council;  nod  while  ito 
use  as  a  means  of  Ingress  and  egress  to  and  from  the  sidewalk  may  not  be 
justified,  it  may  be  proper  for  uses  or  purposes  which,  upon  a  consideration 
of  all  the  tacts,  would  be  lawful. 

The  real  question  therefore  lematnlng  is  aa  to  the  right  of  tbe  defendants 
to  be  allowed  to  drive  or  back  teams  or  tracks  on  the  sidewalk.  This  is  sought 
to  be  jusUfled  upon  the  gronnd  that  it  Is  npoessary  for  the  transaction  of 
plalntifC^s  business,  and  Is  a  reasonable  use  of  the  sidewalk,  having  regard  fw 
the  rights  of  the  public.  This  precise  question  has  not  been  directly  passed 
upon,  but,  upon  principle  and  reason,  it  does  not  seem  tome  tbiU  soch  use  ctf 
sidewalks  can  be  jusUfled.  In  tbe  division  oC  tbe  space  between  the  houses 
provision  Is  made  in  tbe  street  for  wagons  and  carts,  and  tbe  sidewalks  are 
constructed  for,  and  allotted  to,  pedestrians.  The  claim  thiU,  beeaose  the 
street  is  narrow,  such  use  of  the  sidewalk  is  Jostiflpd,  does  not  seem  to  me  to 
have  much  force,  for  no  good  reason  is  shown  why  pedestrians  shoald  be  pr» 
vented  from  traversing  over  a  sidewalk  In  a  narrow  street  any  mors  than  on 
a  sidewalk  In  a  wider  and  broader  avenue.  It  la  evident  that  in  a  narrow 
street,  like  Nassau,  or  in  Broadway,  Fifth,  Sixth,  or  any  of  the  larger  ave- 
nuea  and  streets,  the  obstruction  of  the  sidewalk  by  wagons  and  trucks  would 
be  the  subject  of  just  comment  and  complaint.  As  was  said  in  tbe  case  of 
P«iple  V.  Cunntnghatn,  1  Denio.  524:  "The  fact  that  defendants*  business 
was  lawful  does  not  afford  thema  justifloationin  annoying  the  public  in  trans- 
acting it,  because  they  have  no  right  to  occupy  the  public  highway  so  as  to 
Impede  the  free  passi^  of  it  by  citiz^s  generally. "  To  justify  this  use  of 
the  sidewulk,  the  same  argument  is  advanced  as  was  In  the  case  of  Callanan 
V.  Ollnuin,  «upra,  that  such  use  of  the  street  Is  necessary  to  the  transaction 
of  the  defendants'  business.  As  was  said  in  that  case:  "The  answer  Is  to  be 
found  in  the  observations  of  the  court  la  RueselVt  Case,  6  East,  427:  *  They 
must  eitlier  enlarge  their  premises  or  remove  tbeir  business  to  some  more  con- 
venient spot.  Private  interests  must  be  made  subservient  to  the  general  in- 
terests of  thecomrannity."'  Evea  though  necessary  for  defendants'  bnsiness, 
this  would  not  authorize  such  use  of  the  sidewalks.  A  conflict,  liowever, 
arises  as  to  its  being  necessary  for  defendants'  business  to  back  wagons  upon 
the  siiiewatk,  the  plaintiff  showing  that  it  Is  in  the  same  bnalneBs,  has  a  larger 
trade  carried  on  in  the  adjoining  store,  and  that  11  has  never  found  it  neoee- 
sary  to  back  its  wagons  and  trucks  upon  the  sidewalk.  Neither  does  itap* 
pear  that  their  being  prevented  from  driving  on  the  sidewalk  would  interfere 
with  the  cars  of  the  Second  Avenue  liailway  Company,  which  has  a  track  in 
that  street,  for  it  is  shown  by  accurate  measurements  taken  that  tlie  distance 
from  the  curb  to  the  nearest  railroad  tracli  is  ten  feet,  and  that,  with  a  truck 
standing  upon  tbe  street,  there  would  still  be  a  clear  since  of  four  fe^  and 


Sup.Ct] 


987 


three  inches  between  it  and  the  track.  This,  of  coarse,  would  not  permit  the 
truck  to  back  up  at  right  angles  with  the  curb.  But  ibis  is  not  sliown  to  be 
necessary,  for  the  plaintiff,  with  the  same  class  of  goods,  loads  its  12  or  more 
trucks  while  standing  sideways  to  the  sidewalk,  occupying  less  than  6  feet 
of  the  streett  and  not  trespassing  at  all  on  the  sidewalk. 

The  second  ground  upon  which  the  defendants  seek  to  justify  the  use  of  the 
sidewalk  is  that  such  nse  is  authorized  by  ordinance  of  the  oommon  couni^, 
(section  86.  Consolidation  Act  1382.)  Uudertbls  authorityit  is  claimed  that 
the  common  council  has  exercised  its  powers,  and  in  Its  revtsed  ordinances 
has  expressly  authoriaed  such  use  of  W«ter  street  and  Its  sidewalks.  Apart 
from  the  constttutiunaUty  of  any  sacb  enactment,  it  is  doabUul  if  the  consol- 
idation act  relied  upon  conferred  any  such  power  upon  the  oommon  council. 
Section  86  conferred  upon  Uie  common  council  tiae  power  to  make  ordinances, 
to  regulate  the  use  of  streets,  etc,  but  the  provision  with  referenoe  to  eneroafA- 
ments  and  obstructions  upon  the  streets  authorized  the  oommon  council  to 
make  such  ordinances  to  prevent  obstructions,  and  expressly  limiting  its 
power  to  authorize  the  placing  or  continuing  of  any  encroachment  or  obstme- 
tiou  upon  the  street,  to  the  temporary  occupation  thereof  during  the  erection 
or  repair  of  a  building.  It  is  sufflcieut  for  the  purpose  of  this  motion  that  the 
use  to  wlilcb  the  sidewalk  is  to  be  put  by  the  defendants  is  not  the  ordinary 
use  for  which  sidewalks  were  Intended,  and,  in  the  atMence  of  any  clear  au- 
thority permitting  the  same.  It  should  not,  to  the  injury  of  the  plaintiff  and 
the  public  generally,  be  tolerated  or  allowed.  The  defendants,  tlwrefore,  hav- 
ing failed  to  Justify  such  use,  the  same  should  be  prevented  during  the  con- 
tinuance of  the  acti<m,  leaving  the  question  tor  final  defeennlnawn  to  the 
court  upon  the  triaL  Ordered  accordingly. 


OuKTts  9.  Cvnrat  tt  aU 
(Supreme  Court,  Oeneml  Term,  Second  DepartmenL  DeeemlMr  VH,  tBBO.) 

CANCEIJJkTION  or  DbBD— FBaDDDLINT  Co^TrBTAIrCB. 

PI^Dtiff  ooDveyed  land  to  his  brother,  witbout  consideraUon,  aod  with  Intent  to 
delay  creditors.  About  a  year  afterwards,  plaiatUC's  brother  reoooveyed  the  land, 
but  he  Bubsequently,  with  plalotilTs  consent,  cut  off  bis  lignatiire  to  we  deed,  and 

B.ve  a  deed  to  his  wife,  whom  he  had  married  after  the  reooaT«{yanoe  to  plaintiff, 
eld,  that  plaintiff  was  enUtled  to  a  cancellation  of  Us  deed  to  his  brother,  and  to 
a  reoonToyanoe  from  the  latter  and  his  wife,  no  rights  of  the  wife  as  a  porohaser 
Ibr  valne  and  without  notloe  of  pl^tUPa  olaun  belos  shown. 

Appeal  from  special  term.  Kings  county. 

Action  by  Edward  J.  Curtin  against  WiUiam  H.  Curtin  and  his  wife. 
Carrie  F.  Curtin,  for  cancellation  of  a  deed  of  real  estate  and  reconveyance 
of  the  premises.  From  a  Judgment  for  plalntifC  on  trial  by  the  court  without 
a  jury,  defendants  appeal. 

Argued  before  Barnard,  P.  J.,  and  Fratt,  J. 

Soraoe  ffrave*,  for  appellants.   A,  J.  SpenoWt  for  respondent. 

Babnabd,  p.  J.  The  real  estate  in  qnestion  was  deeded  by  the  plaintiff 
to  his  brother  William  H.  Curtin.  without  consideration,  and  with  the  intent 
to  interpose  a  title  against  a  claim  held  by  another  brother  or  by  his  general 
creditor.  If  there  were  no  other  facts  to  be  considered,  the  case  would  be  a 
plain  one  where  a  court  of  equity  would  not  aid  the  plaintiff  in  a  recovery  of 
the  property.  A  deed,  however,  was  given  by  the  defendant  William  H. 
GurUn  to  bis  brother  Edward  J.  Curtin  about  a  year  after  he  received  the 
title  from  plaintiff.  The  defendant  William  H.  Curtin  was  then  unmarried. 
This  deed  was  delivered  to  the  plaintiff,  and  by  him  1^  for  reo(nd  in  the  reg- 
ister's office  of  Kings  county.  The  effect  of  this  conveyance  was  to  vest  tu 
title  again  in  the  plaintiff,  for  there  is  no  principle  which  prevents  a  fraoda- 
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lent  vendee  from  reconveying  the  propei-ty  to  the  fraudulent  vendor.  The 
title  never  again  got  in  the  defendant  William  fl.  Curtln.  He  subse<iuently 
obtained  the  consent  of  hla  brother,  the  plaintiff,  to  cut  out  or  otherwise  tnu- 
tilate  his  name  which  was  upon  the  de»l;  but  this  act  neither  destroyed  the 
plaintiff's  title  nor  transferred  it  to  the  gruntor  again.  The  defendant  Carrie 
F.  Gurtin  has  no  better  right  than  her  husband.  The  complaint  avers  that 
she  claims  an  interest  in  Uie  property  derived  from  her  husband,  and  she  de- 
nlM  this  in  her  answer.  The  complaint  avers  that  the  wife's  Interest  was 
taken  with  full  knowledge  of  the  facts,  and  she  denies  this,  but  sets  up  no 
claim  whatever.  The  proof  of  the  deed  from  her  husband  to  herself  under 
the  pleadings  gave  the  wife  no  rights,  under  this  recording  act,  as  a  pur- 
chaser for  value  and  without  notice  of  the  plaintiff's  rights,  and  the  court 
was  justlBed  in  the  finding  that  her  deed  from  her  husband  gave  her  no  title 
as  against  the  plaintiff.  The  decree  that  the  d^endants  gave  a  deed  in  the 
place  of  the  one  destroyed  was  reasonaltle  and  proppr.  The  proof  shows  that 
the  defendant  William  H.  Gurtin  deslrnyed  his  deed  for  his  own  purposes  and 
benefit,  and  under  a  purpose  to  give  a  new  one.  There  Is  no  question  under 
the  statute  of  frauds  as  to  fraudulent  conveyances  as  to  the  arrangement, 
and  there  is  no  reason  why  the  defendants  should  not  carry  it  out.  TIm 
Jadcment  should  therefm  be  affirmed,  with  costs. 


(Supreme  Court,  General  Tem,  Second  Department.  Deoember  10, 1890.) 

EuuLTiNG  Trusts— Fatmbxt  or  PtntoEAsa  Uohbt— Sracmo  Pbbvobiuxob. 

At  a  sale  od  foreclosure,  plaiotiff  p^d  part  of  ths  oonsideration,  and  procured  tbe 
title  to  be  coDveyed  to  his  orotber's  wife,  without  ber  knowledn.  After  disoor- 
eriog  the  fact,  she  conveyed  tbe  property  to  her  busband,  who  uew  all  tbe  fucts. 
Tbe  mother  of  platntitt,  with  hu  brother,  had  a  Ufa-estate  In  the  property,  nadw 
tbe  will  of  ber  deceased  busliand,  of  which  they  were  exeoatorv,  and  the  porcbaae 
was  made  to  save  for  ber  a  life-estate  after  the  foreclosure;  tbe  affreemeni  beloe 
that  plaiQtifF  shoald  pay  the  money  needed,  aod  that  the  balance  should  be  secured 
by  mortgage  on  the  same,  and  other  property  which  plaintiff  had  previously  con- 
veyed to  brs  brother.  Such  mortgi^e  was  given  by  the  brotiier  ana  his  wife,  and 
was  afterwards  paid  by  ptaintUt.  Heid,  that  the  case  was  not  within  the  provis- 
ion of  1  Rev.  St  N.  Y.  p.  728,  S  fil,  forbidding  resulting  trusts  upon  a  grant  to  one  on 
a  oonsideration  paid  by  another;  and  that  plaintiff  was  entitled  to  a  conveyance  of 
tbe  property,  as  a  specific  performance  of  the  agreement  by  hla  brother  and  wife 
to  convey  to  nfm  on  request.   Psatt,  J.,  dissenting. 

Appeal  from  special  term.  Kings  county. 

Action  by  Edward  J.  Gurtin  against  William  H.  Gurtin  and  his  wife,  Car- 
rie F.  Gurtin.  to  compel  a  conveyance  to  plaintiff  of  certain  real  estate.  From 
a  judgment  for  defendants  entered  on  the  dismissal  of  the  complaint  at  the 
trial,  plaintiff  appeals. 

Argued  before  Bahnabd,  P.  J.,  and  Dykhan  and  Pratt,  JJ. 

A,  J.  Spencer,  for  appellant.    Horace  Qravea,  for  respondent. 

Barnard.  P.  J.  Margaret  Gurtin  held  a  life-estate  in  a  piece  of  real  prop- 
erty in  Brooklyn,  under  the  will  of  ber  husband.  There  was  a  mortgage  upon 
it  which  was  foreclosed,  and  a  sale  made  under  the  decree.  At  the  sale  tlie 
plaintiff  procured  tlie  title  to  be  taken  from  the  referee  to  Carrie  F.  Gurtin, 
defendant's  wife,  and  the  plaintiff  paid  the  consideration.  Garrie  F.  Gurtin 
was  not  present  at  tlie  sale,  and  had  no  knowledge  that  the  title  was  taken  In 
her  name.  Slie  subsequently  discovered  this  fact,  and  conveyed  the  property 
to  her  husband,  William  H.  Gurtin,  who  had  knowledge  of  all  the  facta. 
The  question  is  whether  the  plaintiff  can  get  the  land.  The  plaintiff  and  the 
defendant  William  H.  Guitin  are  brothers,  sons  of  Margaret  Cnrtin  and  of 
her  deceased  husband,  under  whose  will  the  life-estate  was  devised  to  ber. 
Tb^  are  also  both  executors  of  his  vill.   The  statate  under  wbldi  the  de- 
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fendant  datans  to  bold  the  property  is  as  follows:  "When  a  giant  for  a  tsI- 
uableoonslderation  shall  bemftdo  toone  person,  and  the  consideration  therefw 
shall  be  paid  bj  another,  no  use  or  trust  shall  result  in  farw  of  the  persons 
bj  whom  such  payment  shidl  be  made,  but  the  title  shall  vest  in  the  parsons 
named  as  the  alienee  In  such  conveyaDoe,  subject  only  to  the  provlaion  of  the 
next  section. "  1  Rer.  6t.  p.  728,  {}  SI.  Thst  section  sares  the  rlffhts  of  crad- 
Itcns  only,  bnt  in  this  case  the  Interests  of  the  creditors  ci  plalnUfl  were  not 
afleoted.  The  object  of  the  transaction  seems  to  hare  been  to  save  the  prop- 
erty for  the  mothtf ,  and  the  agreement  was  that  tb»  plalntiif  shonld  pay  the 
money  needed  to  meet  the  terms  of  sale,  and  the  balance  was  to  be  secured  by 
nuwtgage  upon  the  same  and  other  property.  This  other  property  had  been 
deeded  by  the  plainttff  to  his  brother,  the  defendant,  and .  had  been  redeeded 
to  ^alnUfl.  To  enable  the  defendants  to  execute  a  mortgage  on  tliis,  this 
deed  back  to  plaintifT  which  was  not  recorded  was  mntilat^  by  cutting  oat 
the  name  of  Qie  plaintiff  as  grantee,  and  thus  putting  the  title  back  again. 
The  defendants  acted  ander  tills  rlew  <tf  the  law  of  tiie  toansactlon,  gave  a 
new  romigage,  and  Uiis  mortgage  the  plaintiff  snbsequently  paid  In/nu.  The 

Slalntifl  went  Into  possession  of  the  premises,  and  continued  tliere  since*  I 
0  not  think  the  ease  one  which  is  covered  fay  the  statute.  Assnniing  that 
the  defendant  Carrie  7.  Cnrttn  could  kaep  the  title  if  the  plaintiff  had  paid 
the  whole  porebase  mon^,  lie  did  not  pay  but  a  small  per  cent  in  money,  and 
the  agreement  then  comes  in  between  the  wife  and  the  two  brothers  that  the 
pMntUTs  property  should  be  mortgaged  by  them,  because  they  appeared  to 
liave  the  recoM  rights  to  do  so,  and  tluU.  they  would  convey  the  property  got 
at  the  foreclosure  sale  to  the  plaintiff  on  request.  The  case  Is  one  for  a  sp^ 
ciflo  performance  of  a  contract  In  equity.  Especially  is  this  so  where  it  was 
part  of  the  agreement  that  the  mother  was  to  have  a  life-estate  In  th^  prop* 
erty  after  the  purchase  at  the  foreclosure  sale.  It  would  work  a  fraud  If  the 
contract  was  not  executed  as  the  parties  made  it,  even  though  It  was  not  In 
writing.  The  Judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  event. 

Btkman,  J.,  OtmCQTB. 

Pratt,  J..  (dUsmting.)  This  case  comes  squarely  under  the  statute  for- 
bidding  resulting  trusts.  1  Rev.  St.  p.  728,  §  61.  The  plaintiff  paid  for  the 
land,  and  directed  it  to  be  atruck  off.  and  that  a  deed  be  dtiivered  to  Mrs. 
Cnrtin.  Such  deed  was  delivered  to  and  accepted  by  her,  and  she  afterwards 
deeded  the  property  to  the  defendant  W.  H.  Curtin:  the  latter  therefore  be- 
came, and  is  now,  the  absolute  owner  of  tlie  premises.  So  far  as  appeared, 
the  plaintiff  bad  no  interest  in  tiie  property  at  the  time  of  the  purchase  and 
sale,  and  Mrs.  Cnrtin  hwl  never  assumed  to  bid  at  the  sale,  or  to  take  title  aa 
against  the  plaintiff.  Whatever  may  be  said  of  the  morality  of  this  traosac* 
tion.  it  is  clear  in  law  that  this  action  cannot  be  maintained.  Neither  of  the 
defendants  were  guilty  of  any  fraud  in  procuring  the  deed  from  the  referee^ 
nor  does  it  appear  that  any  agreement  even  was  made  for  a  reconveyance  to 
the  pUdntlff.   Judgment  affirmed,  bnt  without  coate. 
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Faoav  c.  Stkoho. 
(Bupremt  Court,  fianeral  Term,  First  Departmmt.  Jane  S,  1890.) 
No  opinion.  Motion  snuited.  with  flO  oosts.  See  7  K.  T.  Sapp.  919. 


In  n  Uellux^b  Bn-ATk. 
i9wpnm»  Omtrt,  Oerurai  Ttrm,  Stint  D^mrtmmO.  Jnna  0,  UOOl) 
No  opinion.  Uotlon  for  reargnment  denied,  with  lean  to  pnoent  tte  tat- 
recttons  didmed  on  tbe  settlunent  of  the  Older,  which  Is  to  be  entered  m  of 
ft  date  prior  to  tbe  decease  of  the  sppellant.  See  9  N.  T.  Supp.  929. 


MlTOHBLL       OJ.  V.  OlITBB. 

Ouprtme  Court,  OeMral  Term,  Ftr§t  Departmtnt.  Ane  Q,  UN.) 
No  epiuion.  Motion  denied.  See  9  N.  T.  Sapp.  867. 


Fabmeb  v.  Emigrant  Industrial  Sat.  Bave. 

(Surn-eme  Court,  Oeneral  Term,  Ftrat  Department   October  7, 1890.) 

Argued  before  Van  Brunt,  F.  J.,  and  Bradt  and  Dasxels,  JJ. 
No  o|dnioD.  Motion  diBmlased. 


Jn  r9  Obat. 

(Supreme  Court,  Omeral  Term,  Ftrat  Department.  Oobolwr  7,  I8Ml) 
Alined  before  Tan  Brunt,  F.  J.,  and  Brady  and  Daniels.  JJ. 
No  opinion.  Motion  granted,  with  910  costs.  See  9  N.  T.  Sapp.  941. 


In  r»  EsRca's  Estatb. 
(Suprems  Court,  Oeneral  Term,  Ffrat  Department.  October  7,  UKL) 
Argned  before  Van  Brunt.  P.  J.,  and  Bradt  and  Daniels.  JJ. 
No  opinion.  Motion  for  leave  to  go  to  court  of  appeals  granted,  and  order 
signed.  See  7  N.  T.  Snpp.  831,  ante,  205. 


(Supreme  Court.  General  Term,  Ftret  Department  October  7,  1890.) 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Danisls.  JJ. 
No  opinion.   Motion  denied.   See  2  N.  Y.  Supp.  318;  6  N.  T.  Sapp.  438; 
7  N.  T.  Supp.  947;  8  N.  V.  Supp.  671. 


Bhinelakdkb  0.  New  Yore  £l.  Ry.  Co.  tt  al, 
(Supreme  Court,  General  Term,  first  Department  October  7,  1880.) 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Dahxels,  JJ. 
No  opinion.   Motion  denied. 


ScHELL  t>.  Mayor,  Etc.,  of  the  Uitt  of  New  York. 
(Supreme  Court,  Oeneral  Term,  First  Department  October  7,  ISUtt.) 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Danzbls,  JJ. 
No  opinion.   Motion  denied. 


Mumto  V.  Smith  <t  at. 


MS 


Btahl  v.  9r  abIn 
{Supremt  Court,  9m«ral  Term,  Ffrtt  Dtpartmmt  October  7, 1890.) 

Argued  befbre  Van  Britmt,  P.  J.,  and  Braot  and  Dakuclo*  JJ.- 
Ko  opinion.  Motion  denied,  with  $10  coets. 


(Supreme  Oow%  Oeneral  Term,  Fb-tt  Department  October  7, 1890.) 
Argued  before  Yah  Brunt.  P.  J.,  and  Bbadt  and  DAmELS*  JJ. 
Ko  opinion.   Motion  diamissed. 


In  n  Mansell. 

(Supreme  Court,  General  Term,  First  Department,   October  9, 1800.) 
Argued  before  Van  Brttnt,  P.  J.,  and  Brady  and  Daniels*  JJ. 
No  opinion.   Motion  granted,  anlesa  appellant  sttpalatas  to  argne  a^eal 
at  November  term*  and  pa^  $10  coete  of  motion. 


(Supreme  Court,  Oenerat  Term,  Firet  Department.  October  IB,  ISMi) 
Argued  before  Van  Bbttnt.  P.  J.,  and  Bbadt  and  Dazhsls,  JJ. 
Ko  opinion.  Motion  denied  upon  plaintiff  atipuiatlng  to  argae  appeal  at 
BTovember  term. 


Makim  e.  BixwoM. 

(Sitpreme  Court,  Oeneral  Term,  First  Department  October  IB,  1890.) 
Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Bamikls,  JJ. 
No  opinion.  Motion  granted,  with  $10  costs.  See  8  N.  T.  Snpp.  9Si. 


Sixth  Atb.  R.  Oo.  v.  Metrofolitah  El.  R.  (3o.  at  ai. 

(Supreme  Court,  Oeneral  Term,  First  Department.   October  IS,  1890.) 

Argued  before  Van  Brunt,  F.  J.,  and  Buadt  and  Daniels,  JJ. 
No  o^nlon.  Application  dented,  with  costs.  See  9  N.  Y.  Sapp.  207. 


(Supreme  Court,  Qeneml  Term,  First  Department  October  S4, 1890:) 
Accounting  of  the  executors  of  Benjamin  A.  Karanagh,  decetued.  See, 
iitso.  5  N.  Y.  Supp.  676;  6  N.  T.  Supp.  660;  9  N.  T.  Supp.  448,  941;  10  N. 

T.  Supp.  899. 

Argued  before  Yak  Bbunt,  P.  J.,  and  Bbadt  and  DAKmLSi  JJ. 
No  opinion.  Motion  denied. 

Tn  re  Mayob  or  the  City  of  New  Yobx. 
in  re  Tieb. 

(Supreme  Court,  General  TVrm,  Mtmt  Department  OetOber  M,  18BV.) 
Application  by  the  mayor  of  the  city  of  New  York  relative  to  new  paiks. 
Argued  before  Van  BBUifT.  P.  J.,  and  Bbadt  and  Daniels,  JJ 

>io  opinion.   M<rtion  denied. 


YOUHOS  0.  BOBDEH. 


In  re  McLean,  Receiver  of  Taxes. 


Collins  e.  Collins. 


Tn  re  Eatanaoh's  Estate. 
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Brioos  «.  Bsiooe. 
ISupnnu  Court.  0«iMrnt  Term.  Second  DepnrftMnt  July  18Q0.) 
Nooplalon.  Jndgment  afflnued  for  noii-«ubnUHri0ii  of  papen  under  ■feip- 
Dlation. 


In  n  Cmr  or  Brooklth. 
(SuprwiM  Court,  OeMrai  Term,  Second  DepartmmA  Jvlr  1A>  un>) 
No  opinion.  CommlSBtoner  a^iolnted. 


COLB  0.  MiLLSBTON  IbOM  OO. 

(Suvreme  Court,  Omural  Term,  Second  Deportment.  Jolj  18, 1800.) 
No  <^lnion.   Beargament  ordered,  Barnard,  J.,  not  sitting. 


Tn  re  Bapaltb. 
{Supreme  Court,  OttunU  Term,  Second  Department.  July  18,  UOO.) 
No  opfnioD.   Order  reversed,  with  coats  and  disbursements,  and  apidloa- 
Uon  denied,  with  costs. 


Habezhs  «.  Stewart  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  iTeporfinent  Bq^tamber  8, 1800.) 
No  opinion.   Motion  denied.   See  10  N.  T.  Sapp.  833. 


UOBTOS  tl.  BlOHABDSOM. 
(Supreme  Court,  Ctenmvl  Term,  Second  Deportment  Baplember  8,  ]80Il) 
No  opinion.   Judgment  aflBrmed,  witb  costs. 


WooLSBT,  Respondent,  v.  Long  Island  Cmr,  Appellant,  (two  oases.) 
Turner,  Bespondent,  o.  Same.  Appellant. 
(Suprvme  Court,  Omeral  Term,  Second  DeportmenL  JiOj  18,  ISOa) 
No  opinion.   Jndgment  reversed,  and  new  trial  granted,  ooats  to  aMde 
event,  on  opinion  of  Van  Deventer  v.  £on^  Itland  Citif,  10  N.  T.  Supp.  801. 


Erne,  Bespondent,  ti.  Beroholk,  Appellant. 

(Supreme  Court,  Oenenil  Term,  Second  Deportment  Deoember  10, 1880;) 
Appeal  from  circuit  court,  Weatcfaesler  county. 
Argued  before  Dykuan  and  Pratt,  JJ. 
/.  Jf.  Ferffumm,  for  appellant,  ieooe  If.  Mmti  tor  nspondenfei 

Pratt,  J.  There  Is  nothing  Involved  in  this  case  but  a  qneation  of  fact, 
which  waa  fairly  submitted  to  the  Jury,  and  is  settled  by  tbcur  verdict.  Jodg^ 
ment  affirmed,  with  ooata. 


Barker,  Appellant,  v.  Town  of  OswEaATOBiE.  Bespondent, 
(Supreme  Court,  Oenoral  Term,  Third  Department.  Boptember  Sft,  iAMX) 
No  opinion.  Order  reversed,  and  injunction  grairtedt  witb  SIO  eoats;  and 
printing  disbursements. 
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Ko  oidnkm.  Motion  denied.  See  3  K.  T.  Snpp.  98;  10  N.  Y.  Supp.  622. 


HoTis  V,  Nev  Yobs  Oe»t.  &  H.  B.  R.  Oo. 

(Sitpr«nie  -Court,  General  Term,  Third  Department.  September  86,  1890.) 
No  opbuoa.  Judgment  afflrmedt  with  caste.   See  6  N.  Y.  Supp.  605. 


(Supreme  Court,  General  Term,  Third  Department   September  95, 1800.) 

No  oplolon.  Motion  for  leave  to  go  to  the  court  of  appeals  denied,  irlth 
•10  ooete.   See  10  N.  Y.  Supp.  615. 


La  Bob  v.  Gltttb. 
(Supreme  Court,  Qeneml  Term,  TMrd  Deportment  Septembsr  SS,  1880.) 
No  opinion.   Motion  denied. 


In  re  Leonard'8  Estate. 
(Suprem«  Court,  General  Tei-m,  Third  Department.   September  35,  1890.) 
No  opinion.   Order  affirmed,  wiLb  $10  casta,  and  printing  disbursements. 


LiNiMAT,  Appellant,  v.  Sgrool-I>istbiot  No.  4  of  tiib  Town  or  Stbphbh- 
TOWN,  Respondent,  Impleaded,  £tc. 
(awrtme  Court,  Oenerul  Tern,  TMrd  Deportment.  September  IB,  180a) 
No  opinion.  Judgment  affirmed,  with  costs. 


(Supreme  Court,  General  Term,  TMrd  Department.  September  W,  1890.) 
No  opinion.   Judgment  rpsettled  so  as  to  contain  the  following:  ''Judg- 
ment of  conviction  and  sratenoe  reversed,  and  defendant  dls^rged."  See 
10  N.  Y.  Supp.  593. 


Feopia  «c  nJ.  Heywabd,  Appellant,  o.  Pabes.  Respondent 

(Supreme  Cmtrt,  General  Term,  TMrd  DepartmenU  September  9S,  1890.) 

No  opinion.  Order  denying  motion  for  mgwrfginw  affirmed,  withVlOcosts, 
and  printing  disbursements. 


Pkofle  ex  rel.  Heyward,  Appellant,  e.  Pabes,  Respondent. 
(Supreme  Court,  General  Term,  Third  Department.  September  86,  ISOa) 
No  opinion.  Motion  to  strike  out  part  of  case  granted,  with  flO  costo. 


PiTEiK,  Administrator,  Appellant,  «.  Wilcox,  Adminiitrabrlx,  Bespondeat. 
{Supreme  Court,  General  Term,  Third  Department.  September  25,  ISM.) 
Ko  opinion.  Uotion  to  dismiss  appeal  denied. 


Eeenboltz  c.  Chuboh. 


Fboflb  e.  Mazon. 


9H  Mxw  Ton  moTuaam,  wtH,  11.  Otap.ai. 


BuHDBLi*  Appelluitt  ti.  Ooub  Betp(mdent 
(Atprwnw  Count,  Oentral  Term,  Third  Dtparimmfc  Baptmber  IB,  1880.) 
Ko  optoion.  Judgment  affirmed*  with  coete; 


Thohfson  §t  tU,  e.  Datob  H  ^. 
{Supreme  Oourt,  Oeneral  Term,  7'?i(rci  Department.  September  IS,  1890.) 
No  opinion.   Uotlon  to  modify  denied,  with  910  eoete.   See  10  H.  T. 
Sttpp.-  618. 


Wallaot  9t  al,,  BeepondentB.  e.  Orangx*  Appellant. 
{Supreme  Court,  Oeneral  Term,  Third  Department.  Beptember  SB*  1880.> 
So  opinion.   Judgments  affirmed,  with  costs. 


Abustrong,  Bespondent,  v.  Qebmaxia  Fibb  Ins.  Co..  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fourth  DepartmenL  Septanbet  90, 1800.) 
No  (pinion.  Jtidffment  affirmed*  with  coets. 


BBtoea  V.  AucmH  et  al. 
(Supreme  Court,  General  Term,  Fourth  DepaTtmenU  September  90, 1880.) 
Ko  opinion.  JifoUon  denied,  without  eoste.  See  0  N.  Y.  Sapp.  9SS;  8  K. 
T.  Supp.  786. 

BUTLEB,  Appellant,  «.  Gnr  or  OswBtso  et  al.,  Beepoi^entB. 
(Supreme  Court,  Otneral  Term,  Fourth  Department  September  20, 1890.) 

No  (minion.  Motion  for  reargument  denied.  Hbbwim»  J.,  not  Bitting. 
See  8  if.  Y.  Supp.  114,  941;  10  N.  Y.  Snpp.  768. 


OaluobaHi  Bo^midentt «.  Ksw  Yobs  Orarr.  A  H.  B.  B.  Oo> «(  A,  Ap- 
pellants. 

(Supreme  Court,  General  Term,  Fourth  DepctrHmmU.  SepcemberlOi,  1880.) 

No  opinion.   Judgment  and  order  affirmed,  with  eoats. 


Oabteb.  Bespondent,  o.  Bbckwtth  et  aU,  Appellants. 

{Supreme  Court,  Oeneral  Term,  Fourth  Department.  September  SO,  ISOOl) 

No  opinion.  Leave  granted  to  appeal  to  the  court  of  appeals  on  Uie  ground 
that  a  question  of  law  is  involved  which  ought  to  be  reviewed  by  tiie  cuuit. 


Bike,  Appellant,  v.  Eilbottbk.  Bespondent. 
{Supreme  Court,  Oeneral  Term,  Fourth  Department  8^tamber9(V  1880.) 
No  opinion.  Judgment  and  order  reversed  on  the  exceptions,  and  a  new 
trial  ordered*  with  costs  to  abide  the  event.  Held,  that  It  was  a  question  of 
fiict  for  the  Jury  whether  defendant  obtained  or  tield  posseaslon  of  the  pnm- 
Ises  in  question  under  or  by  virtue  of  anj  valid  agreement  with  the  plaintiff; 
and,  also  whether  the  agreement  or  consent  were  invalid  by  reason  at  fraud, 
want  of  capacity  in  plaintiff,  or  want  ot  dellvea7  or  coorideration  ttwieftir. 
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Fabb,  Bespondent,  o.  Nichols  et  at..  Appellants. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.  September  M,  UNKL) 
No  opbdon.  Judgment  afflrmed,  with  costs. 


Fbost,  Appellant,  e.  Frost,  Respondent. 
(Supreme  Court,  Oenerat  Term,  Fourth  Department,  Beptember  90,  1890.) 
No  opinion.  Order  modified  so  as  to  allow  tor  expenses  $200;  and  as  mod:- 
Iflsd  attrssed,  witboot  costs  to  eiOier  party  upon  tfala  vppml. 


Frost,  Appellant,  v.  Frost,  ReapoDdent. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.  September  SO,  1800.) 

No  opinion.  Order  refusing  to  reduce  alimooj' afflrmed,  without  ooats  to 
^tber  pat^. 


Tn  rs  Hahiltoh. 
(Supremt  Court,  Omaral  Term,  Fourth  DepairtmenU  Beptember  90. 1600.) 
No  opinion.  Deeiee  «f  the  surrogate  of  Onondaga  ooun^  afllrmsd,  with 

HovABSH,  Riapondent,  v.  Hovartk,  A|vpeUaat. 
(Supreme  Court,  Omeral  Term,  Fourth  Deportment,  September  90, 10BO.) 
No  (^laton.  Jndgmrat  affirmed,  with  costs. 


HowBs,  Appellant,  o.  Culter,  Respmdent. 
(Supreme  Court,  General  Term,  Fourth  DepartmmL  S^tember  90, 1890.) 
Judpnent  of  the  county  conrfc  of  Delaware  ooaa^p  affiming  n  jiiitiee*a 
Judgment,  affirmed,  with  costs. 


Jnsm  et  al„  Bespondeats,  «.  Stubkr  <t  aL,  Appellants. 
(Supreme  Oowrt,  OenenU  Tarm,  Fourth  DepartmmU.  September  90,  U80l) 
Ko  opinion.  Order  affirmed,  with  910  costs  and  disbnnanents. 

JdemTcm,  Appdiant,  «l  N^obols  tt  oL,  Respondents. 

(Supreme  Court,  Omeral  Term,  Fourth  Department.  September  90,  ISOO.) 

No  opinion.  Judgment  of  the  Delaware  coun^  court,  reTorslng  a  justlce'a 
Judgment,  affirmed,  with  eosts. 


Km  €t  ol.,  Bespondenti,  a.  Cooi^ebsiowh  ft  G.  V.  B.  Go.  et  oIh  Appel- 


(SiqmiMS  CoufA  Oenerat  Tgrm,  Ftmrtfk  Deparftnent  September  90^  1890.) 
Vo  opinion.  Order  affirmed,  with  tlD  costs  and  fflsborssmenta. 


Ziunnre  et  al.,  BeqHmdents,  o.  RioHAXtDS,  Appellant. 

(Supreme  Court,  Oeneral  Term,  fourth  Department  September  90, 180a) 
Ko  opinion.   Judgment  of  the  county  court  of  Otsego  county,  afflrmii 
Jodgment  of  a  justice's  court,  afflmed,  with  costs. 
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LmsEB,  Bespondent,  o.  Grrr  of  Elura,  A^ipelliuit. 
(Supreme  Comrt,  Qmeral  Term,  fourth  Department.  September  20, 1680.) 
Ko  opinion.  Jadgment  and  order  aflBrmed*  with  ooBtB. 


LowEBT  at  al.  v.  City  or  Utica  et  aL 
(Sujyreme  Court,  Omeral  Tfrm,  Fovrth  Department.  Beptember90, 1890.) 
No  opinion.   Order  reremed.  with  tlO  costs  and  dbbnraementa.  wtthoat 
prejudice  to  a  new  motion.  Following  In  re  Wadl^t  29  Hun,  12:  Drwr  t. 
Srowa,  10  2S.  Y.  Supp.  53. 

MoKiNLBTf  Bespondent.  «.  LAin>,  Appellant. 
iSupreme  Court,  Omeral  Term,  Fourth  Department.  September  90,  ISBQL) 
ITo  opinion.  Order  reversed,  with  $10  coats  and  disbursements. 


Magee,  Appellant,  v.  Villaob  or  Watkins  et  al..  Beepondents. 

(Stipreme  Court,  General  TetTti,  Fourth  Department   September  SO,  18«.> 
No  opinion.   Order  moiUSed  hj  striking  therefrom  so  much  therraf  rs 
allows  stenographer's  fees,  and,  as  modified*  altirmed,  without  costs  to  eiUier 
^party  on  this  j^peal.  See  secUon  8251  ot  tlie  Code  of  GItU  Frocednre. 


Maoeb,  Appellant,  o.  Villaoe  of  Watkins  et  al.,  Bespondents. 
(Supreme  Court,  General  Term,  Fourth  Department  September  90,  ItWl) 
Ko  opinion.  Motion  denied. 


MWROlfANTB*   KAT.   BANK  OF    BiMOHAHTON,    Bespoudeilt,  9.  IKWAX  ft 

Wbioht  Co.,  Limited,  Appellant. 
(Supreme  Court,  Oeneral  Tenn,  Fourth  Department.   September  90^  UBO.) 

ISo  opinion.  Jadgment  and  order  affirmed,  with  coats. 


Mix;b8.  Appellant.  «.  Besbb.  Beapondtmt. 
(Supreme  Court,  Oeneral  T^rm,  Fourth  Department  S^tember  90,  IflOOi.} 
No  opinion.   Order  of  JefCerson  county  court  reversed,  with  oosta,  and 
mulion  fur  s  new  trial  denied,  and  judgment  ordered  for  the  plaintiff  upon 
•the  verdlot. 


Owen,  Bespondent,  t>.  Etaks,  Appellant. 
iSupreme  Court,  Oeneral  Teim,  Fourth  Department.  September  90, 1890.) 
Ko  opinion.   Judgment  and  order  reversed  on  the  exceptions,  and  a  new 
trial  ordered,  witli  costs  to  abide  the  event.    Helii,  question  of  ownership  of 
the  oause  of  action  should  have  been  submitted  to  the  Jury. 


Fabsohs  et  al.t  Appellants,  v.  Sabosnt  et  al.,  Bespondents. 
(Suprvme  Court,  Oeneral  Term,  Fourth  DepovrtmenU  September  90,  laSO.) 
No  opinion.  Judgment  affirmed,  with  costa.   MntwxN*  J.,  not  ritUng. 
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'/  Fboplb  e.  Babr.- 


Ko  oplnloii.  llottm  dwled.  wltbont  tm^udlee  to  appUMtton  to  ttw  oooit 
of  Beasioni. 


Satikob  Bank  op  Utioa,  Bnpondeot,  e.  Xiohols  et  al.,  AppellaQts. 

(Supreme  Court,  Om«ral  Term,  Fourth  Department.  September  90, 1890.) 
Ko  opinion.   Order  modified  by  Btrlkinii  therefrom  bo  much  as  awarda  an 
attachment,  and.  as  modified,  affirmed,  without  costs  to  either  part^. 


8atin«  BaiA  op  Utioa,  Baapondent,  v,  TSCiaaais  9t  oL,  AppeDanti. 

(Suprtme  Court,  OmercU  Term,  Fourth  Department.  September  90, 18B0.) 
Ko  opinion.  Motion  to  dismiss  appeal  denied,  with  $10  costs. 


SoHELL  «t  tU.,  Bespondents,  e.  Bbowm,  Appellant. 
(A^^Fone  Cowrtf  <jtmmU  Term,  iVniftfi  Department.  September  90. 1890.) 
Ko  opinion.  Judgment  of  the  county  court  of  Jefflerscm  eoont^  afflrmed*  . 
with  coats. 


SfifMONS  et  al..  Respondents,  v,  Cnr  op  Stbaoitse  et  al,*  Appellants. 
(Supreme  Court,  Oeneroi  Term,  fourth  I>^rt?»enL  September  90. 1890.) 

Ko  opinion.  Judgment  revcucsedr  as  to  the  city  of  Syracuse,  upon  the  ex- 
ceptions, and  a  new  trial  ordered,  with  i-oets  to  abide  the  event.  FoUowiiw 
Datoson  t.  City  of  Troy,  2  N.  Y.  Snpp.  137 ;  Babeoek  t.  Mayor,  eia„  9  K. 
Sapp.  868.  Judgment  as  to  the  other  defendants  affirmedi  with  costa. 


Shith.  Appellaati  c.  Citt  op  Stkaousb  «t  ol.,  Rsipondenta. 
(Atpraraa  Court,  Oenaral  Term,  Fourth-.Departmmit.  September  80, 180OJ 
No  (pinion.  Ordw  attnned,  with  $10  costs  and  dlslMuaanMita.  - 


9nu.ir>Li.>  Saperintendent  of  the  Poor,  Bespondenti  9,  KKmneDT*  Omaeer 
.gf  the  Poor,  Appellant. 

{Suprtms  Courtt  General  Terns  Fourth  DepartmeiU.  B^tember  90, 18B0.) 
Ko  opinion.  Judgnant  and  order  affinnad,  with  casta*  Soft  5  K.  T.  Su^. 
407. 

• « 

-*"*'  .  West,  Bespondent,  e.  SoAsn.  A^ellant. 

(Supreme  Court,  Qeneral  Term,  Fourth  Departmmt.  September  SO^  UM.) 
Ko  opinion.  Jadgment  affirmed,  with  corts. 


WiLEiH,  BM|»adattt,  «.  ToMEvm  CoiTHTr  Co.-Or.  Fou  tn,  Co.,  A^mI- 

lant. 

tOnprmS  Own,  Ommal  Term,  Fatarth  JaiHinmeiit.  BsptoMbir  uoa) 
Ko  o^nlon.  Jodgasent-and  ortcr  afflrmed,  with  coati* 
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WiLLiAHS,  BMpondent,  «.  Utzoa  A  B.  B.  B.  Co.*  Appellanti. 
(AdfTM*  Coiuti  Om4KM  XtaiHt  Aurfh  Z>0paf«TMnt.  September  90,  jtBtOi) 
Ka  flpUdOD*  JndgiiMBt  and  Md<t  afflmed,  wtlb  coate. 


T0UK09,  Respondent,  v.  Ytllaob  or  Qbweoo  PAtu*  ikjipdlut. 

(Supr«nte  Court,  OenenU  Term,  JVmrth  ITejKirtmmt  September  :iO,  UBQk) 
opinion.  Jodgment  and  order  affirmed,  with  costs. 


Cbasb*  Bespondent,  0.  Wabsaw  Wateb-Woreb  Co..  AjvpeUant. 

(Aumnu  Court,  OmertU  Term,  JVth  i>spar(iiMnil.  Jom  IB^  l8B(k) 

Ko  opinion.  Order  appealed  from  afflrmedi  witb  $10  eoeto  and  dSibaiWh 
meats. 

In  ra  Hakd  St..  (Oitt  or  Boohbbtbb.  Appelant;  Bilkt.  Beapondnt.) 

(Suprsms  Court,  Qmunl  Ttrm,  JVU^  ZlsparftrtoM:  JUw  1%  UBOk) 
No  opinion.  Onlar  appealed  from  afflnmd*  wUfe  $10  eoiCa  aad  dtobara^ 
manta.  Hald,  tbatttie  qaeatioa  raised  Ini  ttitSiappaid  wm  psaaed  iqm  ialliia 

prooeeding  reported  in  5  N.  Y.  Supp.  IfiS. 


GBoaa.  Beapondent,  «.  ITatzokal  Fibb  Im.  Co.  or  1^  Cirr  or  iXvtr 

YoBK.  Appoint. 

(SuprmM  Cmert,  Omarat  T^rm,         Department.  Jnos  tt^  XSHi) 
No  minion.  Judgment  and  order  apitteilod  ftom  affirmed.  SwO  N.  T. 
BnppkSl. 


VxTBSt  Bespondent,  v.  Volmeb  «t  a{.«  Appdianta. 
(Aupremf  Court,  Oeiuml  Zlsrm,  JVth  iTsjmrMMiifc  June  1%  UtOi) 
opt idon.  Motion  for  stay  of  proceedinga  pending  appaal  dAied,  wttb- 
ont  oosta,  on  eoadtMo»  tl»»  tlwr  prflperly-  be  offwrad  fur  aala>at  a«  »BS<t  prioe 
of  •12,000.  See  8  K.  Y.  811pp.  294. 

Fbothihoham  H  oT.,  Appdiants, «.  WOLrr,  Beapondent. 
(Swpremt)  Ctmrt,  Oenerai  Term,  FVQ^  Department.  Jm»  18, 18B0i) 
V»  <^diri«A  OMer  appatisd  from  affirmed,  witb-  ttO  eoato  aad  dIalMnt* 
menta. 


Hall.  Appellant,  t>.  Oerhaib  <t  ol.,  Beepondenta. 

(Aiprenw  Couft,  Oeneral  Term,  ISifOi  Department  Jona  19, 188a) 

No  opinion.  Order  appealed  from  affirmed,  with  SIO  coata  and  dlabnia^ 
menta. 


Klein,  Respondent,  e.  Miller,  Aj^llant.  ^ 
(mtpreme  Cmtrt,  Genena  Term»  FifVi  Department  JvuenttM.) 
No  opinion.  Judgment  of  tlie  Erie  connty  court  afiimad,  wltb  eoata. 
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Leible,  Bespondent.  o.  Fkllovs*  Appellant. 
{Supnme  Couru  General  Term,  Fifth  Department.  Jane  Id,  1890.) 
No  opinion.  Judgment  modified  bj  adding  to  the  amirant  of  the  advanees 
made  by  Henry  J,  Ernst,  and  directed  to  be  paid  to  Fellows,  as  receiver,  be- 
fore division  of  the  fund  in  court,  the  amount  of  the  Interest  on  such  advanoM 
raspectiTely  from  the  dates  of  their  several  payments,  and  by  deducing  one* 
^frd  of  such  added  amounts  from  the  sum  directed  to  be  paid  to  each  of  the 
parties  between  whom  the  balance  of  tlie  fund  Is  divided ;  and  so  modlAfld, 
afllnnedt  with  costs  of  this  appeal  to  the  appellant,  Fellows,  as  reoelTer* 
agftimfe  tb»  rctpoDdanti  Umtj  J.  Xrnst  and  ir«lton  O.  Tlffaoy. 


UcGuxBs,  Respondent*  «.  Bebd.  Affiant 

(Bupnme  Court,  OeMral  Term,  PVOk  Departmeta.  Jxme  19, 188a) 

No  opiDUm.  Order  appealed  from  afflrmed«  with  $10  oosti  and  dl^nne- 
ments.   Coblext,  J.>  not  sitting. 


Mobton.  Appellant,  v.  Wourr.  Bespondent. 
(JSupraiM  Court,  OenenU  Term,  Fifth  Department.  June  IB,  1880l) 
Ko  c^lnlon.  Order  ai^enled  from  afflraed.  with  9X0  costs  and  dlibiUM- 
■Mnti. 

Pboeub  m  nl.  Kbtstomb  Oas  Co..  Be^MMidiiit»  o.  Uaxtuk  et  aU, 

Appellants, 

(SHpKMe  Court,  Ocnefol  Term,  Fifth  Dtp&rtnma.  Jana  19,  imo.) 

Ito  cplnlon.  Jndcment  appealed  from  aiBrmedi  to  aeeordanM  wtth  fht 
fwBier  dedslm  of  this  court  in  the  same  case. 


BussELL,  Appellant,  v.  Bahdall.  Bespondent. 
(Supreme  Court,  OenerrU  Term,  Fifth  Department.  June  10, 1800.) 
No  opinion.  Memorandam  of  decision  amended  so  ra  to  read  as  follows: 
Order  appealed  from  reversed  on  a  question  of  law,  with  SIO  costs  and  dis- 
bursements, without  prejudice  to  the  defendants  renewal  of  Uie  motion  for 
a  new  trial  on  the  ground  of  newly-discovered  evidenoe  on  a  case  made  and 
•ettted  for  tba^urpose.  Order  entered  to  be  amended  acoordingif .  Bee  9 
K.  T.  8n^.  827. 

In  re  Soulb's  WtUm 
In  re  BooD. 

VSwprtmt  Oem%  Oenenl  Term^  Fifth  Depamment.  Jane  wOl) 
No  opinion.  Decree  of  the  snmgate  -of  Otynga  wmnty  nfflrmd,  with 
«oali  oC  tlw  respondent  to  be  paid  oat  of  the  estato.  See  8  N.  Y.  Supp^  260. 


Thomas,  Bespondent,  v.  KBusaBB,  Appellant. 
(Supreme  Court,  Otnrral  Term,  Fifth  Department.  June  10,  18Ml) 
No  opinion.  Ordan  appcnled  from  afflrnied.  with  $10  ooats  and  dtobnrM- 
aenta. 


Digitized  by 


Google 


960  jmr  TOBK  BDppLBKBHT,  vol.  11.  fC^P.K.Y. 


in  r«  Trttstees  op  Olbav. 
In  re  Stetneb  et  al 
{Supreme  Court,  Omerta  Tentit  F{fOi  Departnunt.  Jtane  19.'lSO0Ll 
.Application  bj  the  trustees  of  Olean  to  appraise  tt6  laads  of  John  J.  St^yur 
•nd  othexs  for  street  purposes. 
No  opfnion.  Motion  to  diamlss  appeal  denied.  .  > 


Ufsoh.  BespoDdent.  «.  Goadwioe.  Appellant. 

(Supreme  Court,  Qmeral  Term,  FyVi  Department  June  19,  U80.) 

No  opinion.  Judgment  of  the  ooanly  coart  of  Niagara  oonn^  affirmed, 
witheosta. 


Bahbat  v.  Barnes. 
(Common  Pleof     Few  Tork  CUy  and  Cotmiih  0«Mnit  Tern.  Jwm  ^  UHL) 
No  <q^uloii.  Beargument  ordered. 


In  re  Buxbslxb.  . . 

(OMmnon  Pleae  ef  JIFew  TMcdtyond  Coumtih  Qmertd  2\)rm>  KovemlwrS;  URl) 

Argued  before  Daly,  C  J.,  and  Bischoff  and  Pbtob,  JJ. 

0.  Jf.  Sakert  tot  appellant.   0eo.  M.  Pinneg,  Jr*»  tot  rsspoadant. 

Per  Gubiam.  The  order  will  be  rereraed  upon  thegzonnd  that  the  pn* 
ceedingB  for  an  aooonnting  should  have  been  institutedj  fry  a  station  instead 
of  by  an  order  to  show  cause.  Assignment  Act.  g§  11-20,  inclusiva. 


In  re  Botd. 

(Common  Plea*  of  2^010  For*  OUv  and  County,  Oenerot  3tom  KoremherttUBOL) 
Appeal  from  special  term. 

Argued  before  Dalt.  C.  J.,  and  BisoHorFand  Frtob.  JJ. 
Wm,  J>.  Veeder,  for  appellant.  J.  H,  V»  Amotd,  for  zespondenta. 
No  opinion.  Beargument  ordered. 


FouETt  Beepondent,  e.  Foley.  Appellant. 
(Common  Pleas  of  New  York  Cffy  and  Cdunlih  OensnU  Tem^  Fovambw  I;  IMl) 
Appeal  from  special  term. 

Argued  before  Dalt,  0.  J.,  and  Bisohofv  and  Fbtob.  JJ. 
e.  W.  Qalinger,  for  appellant.  Ablioit  Brot,,  tOK  iMpuidntt. 
No  i^nlon.  Order  affirmed,  with  costs. 


FORDB  V.  NtOHOLS. 
(Common  Pleoe  of  New  TorH  City  and  County,  Oeneral  Temu.  ZToTCiaber  %  1890.) 
Appeal  from  special  term. 

Argued  before  Dalt,  C.  J.,  and  Bisoboff  and  FBYfHt,  JJ. 
No  oi^niun.   Beargument  ordered. 
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Goodman.  Respondent,  d.  Goetz,  Appellant. 
(Common  Pica*  of  New  York  CUy  and  County^  Oeneral  Term.  Norember  8, 1890.> 
Appeal  from  special  term. 

Argued  before  Dalt.  C.  J.,  and  Bischoff  and  Frtor,  JJ. 

Lexow  4ft  £to,  for  appellanL   Grubert  Sard  A  London,  for  reapondent. 

Ho  <^iinlon.  Bear^mont  ordered. 


Lthah  et  al.  v.  STBPHXNaoH. 
(Common  Plea*  ttf  New  Kortt  CUif  and  Cmmtyt  Oeneral  Term.  Rovember  8;  1890.) 
Appeal  from  special  term. 

Argued  bafoie  Dalt.  C.  J.,  and  BnoBOFP  and  Pbtob,  JJ. 

/.  ir.  Hayte,  for  appellant.       T.  Murphy^  tor  respondents. 

No  opinion.  Motion  to  dlamlss  appeal  denied,  and  case  struck  off  calendar. 


IfsmBCKB  e.  Db  Kbait. 

{CoTtmonPleneef  New  707h  CUunnd  CawnlVfOeM  Hovambsr  8,  IBBOi) 

Appeal  from  second  district  court. 

Argued  before  Dalt,  G.  J.,  and  Bibohoff  and  Prtob»  JJ. 

No  opinion.  •  Judgment  aiBrmed,  with  ooets. 


Smith  v.  Bebnhabd. 
(Common  Pleae  of  New  Tork  City  and  County,  Oeneral  Term.  KoTember  8, 18ML) 
Appeal  from  special  term, 

Argaed  before  Dalt,  C.  J.,  and  BisGBOrr  and  Pbtob,  JJ. 

J.  B.  HUdretht  for  appellant.  Beaman  tft  Conger,  for  respondent. 

Dalt,  G.  J.,  {orally.)  Tb0  complaint  is  sufficient  in  alleging  a  false  rep- 
resentation made  bj  the  defendant  with  knowledge  of  Its  falsity,  and  the  in- 
jury to  the  plaintiff,  resulting  from  the  insolvencj  at  the  time  of  the  party 
concerning  whom  the  representation  was  made,  it  having  been  made  by  the 
defendant  to  induce  the  plaintiff  to  give  that  party  credit.  The  defendant  is 
not  an  agent,  but  a  principal,  because  lie  directly  sent  to  the  plaintiff  the 
written  false  representation  to  induce  them  to  make  the  sale  which  they  after- 
wards did.  He  made  the  false  statement  with  full  knowledge  of  the  actual 
condition  of  hia  wife's  business.  So,  if  she  were  insolvent  at  the  time,  he 
must  have  known  the  fact,  because  it  is  charged  in  the  complaint  that  be  waa 
managing  bar  bnslncas.  Judgment  affirmed. 


Turner,  Appellant,  9.  Fowler,  Respondent. 
(Common  Pleat  of  New  Tork  City  and  County,  Oeneral  Term.  November  8, 1890i) 

Argued  before  Dalt,  G.  J.,  and  Bisoboff  and  Prtor.  JJ. 

Smith  dk  Botomant  for  appellant.   Abbott  Bro$.,  for  respondent. 

No  opinion.  Motion  to  diamisa  appeal  for  non-service  of  printed  papers 
gnnted,  with  co^. 


Beattt,  Appellant,  v.  Thsxeinann,  Respondent. 
\jC<mmitm  Pleaa  of  New  York  CUy  and  County,  Qeneral  Term.  November  S,  1890.) 

PlalnUff  appeals  from  an  order  entered  Hay  15*  1890*  dedaring  action 
abated. 
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/.  M.  William*,  fbr  appellant.  Fallon,  Brvnnemer  A  Oranddllg  for  » 
apondent. 

Argued  before  Dalt,  G.  J.,  and  UisoHOFr  and  Frtob,  JJ. 
Ko  opinion.   Order  afflrined»  wltb  costs.  See  8  S.  Y.  Supp.  64!L 


Bkattt,  Respondent,  v.  Thelsssaxs,  Appdlant. 
{Common  Pleait  of  New  TorJt  City  and  County,  Qmeral  Term.  Noramber  S.  180QL) 

Defendant  appeals  from  an  order  entered  May  81»  1890»  snstalning  the  le- 
fuaal  of  the  clerk  to  tax  his  costs. 

Fatlont  Brunrumer  A  Crandall,  for  appellant.  /.  Jf.  WOUama,  for  i»> 
spondent. 

No  opinion.  Order  afllrmed,  vltli  costs.  SeeSK.  T.Sopp.M5. 


Mktebs.  Respondent,  o.  Metbofolitan  El.  B.  Go.  «t  al.,  AppeUanCs. 
iOamman  PUaa  cf  New  Forlt  City  and  CwnOu*  OeneroX  Term.  NoTember  ^  UOD.) 

Argued  before  Dalt,  G.  J.,  and  BisoHOPrand  Pbtob,  J  J. 

Daviee    Rapailo,  for  appellants.   Ahhett  A  Fuller,  for  lespoadent. 

No  opinion.  Motion  to  dismiss  siipeal  for  noiMervice  of  pvpen  danisd, 
without  costs,  upon  condition  that  def andanta  iWTe  Minted  pueis  on  or  befon 
November  11. 1890. 


FuLUEB,  Respondent,  e.  Kemp.  Appellant. 
(Common  Pletu  of  New  Yoilt  Otty  and  C'ountv,  Qmeral  Term,  zroreaber «,  IBBQ.) 
Ai^eal  from  special  term. 

H.  Floyd  Clarke,  for  appellant,  ff.  W,  Thompeon,  tor  Tsqwodont. 
No  qiinion.   Order  denjlng  dcfftndwDt*B  motion  to  oompd  aerTioa  oCnplj 
afflxmed,  with  costs. 


HaUm  Bespondent, «.  "Dzmsaixax,  A^pdlaot 
{Ctmmm  Plea*  qf  New  TorltCUu  and  CovMt/t  €Mn«ralZWtn.  Noranbsrlt  UMl) 
Argned  befMe  Dalt.  0.  J.,  and  BnoHOvr  and  Fbtor,  JJ. 
S,  O.  Bmidereon,  for  appellant.   Tho$.  B.  Btut^ford,  tat  rMpondant 
No  opinion.  Motion  to  dfsmisB  iq>peal  and  strike  catue  tr«u  caiendar  for 
non-ierrlos  of  printed  pi^eii  granted,  with  costs. 


MoLLOT,  Appellant,  «.  Johnson,  Re8p<mdeiit. 
(Vommon  Pleae  9f  New  Totit  OUy  and  County,  00MTal  Terok  V«vnabar7,iaML) 
Argued  before  Dalt.  0.  J.*  and  BzsoHOrr  and  Pbtob,  JJ. 

P.  C.  Talman,  for  respondent. 

No  opinion.  Motion  to  dismiss  a|^ieal  for  non-aerrlce  of  prlntai  p^si 
granted,  with  costs. 


EuNs  et  dl..  Respondent,  o.  W.  D.  WnaoN  Fanmxt9  Ink  Go..  A^ellant. 
(Common  Pletw€f  New  Yaift  cay  tmdOaun^Oeneral  Term.  IToramber  lOi  UBBJ 

Argued  before  Dalt,  O.  J.,  and  Biscmwr  and  Pk^m,  JJ. 

PA.  Carpenttr,  for  appellant.   Harwite  A  Bertel^fieid,  In  leq^ondMifc 

No  opinion.   Judgment  affirmed,  with  costs. 
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Kabks,  BwiKmd«Dt,  o.  Mitbopolitak  Lira  Ins.  Go.,  AppeUaiit. 
(Common  Pl*aB€ifNm»TorhOI»yamd(kmniVtOm0ralTtrm.  HorwBbir  UBO.) 
Appeal  from  first  district  court. 

Argued  befoie  Dalt,  G.  J.i  and  Bmcmarr  and  Vktoe,  J  J. 
Amoum,  MMk  S  Woo^l^M,  for  ^ipeUnt.    Jf.  L.  BfUmgar,  tog  n- 
spondent. 

IToi^nkn.  UotlOBtbittbe  appsiabswittidmini  wtthotttoofltotosttlMr 
INurty  groDtfld. 


SFBDieBB.  Betpondsnt,  e.  Bdot  tf  ol.,  Appdiuti. 

{Common  Pleat  of  New  For%  COy  and  Countv*  Oflurat  Term-  5oTeiiilMr  10^  UOO.) 

Argiiad  before  Balt.  G.  J.,  sod  Bisobovf  aad  PbtoKi  JJ. 
J*.  Sien^  for  appellsnts.   /.     BurJu^  for  respondent. 
No  oplnioa.  Motion  to  withdraw  appeal  graoted*  with  910  ooats.  Motion 
for  a  new  trial  denied.  wtthoosU.  See  ION.  Y.  Sofp.  680. 


AxEBXOAit  SnuH-BoiLBB  fos.  Co..  AppeOaot.  «.  Somrm*  BespoodMit. 

iCommonPlwitf'NeioTorkCUyanaCaim^QmmilTmm.  Novsmber  IS.  IML) 

Appeal  from  dty  court,  general  term. 
Argued  before  Dalt,  C.  J.,  and  BiacKonr  and  Fbtob,  JJ. 
WtOf  (ft  Sodgei,  for  appellant.  Thtall  A  BeaU,  tat  napondnk 
No  opinion.  Judgment  afflrined,  with  costs. 


Dalt.  Beipoodent,  s.  Vw.  A|ipeUant 
iCommonPtmtofNewYorliOUifaHAOmHtihQmiitmTmm.  VoffeaAerflL  UOOl) 
Appeal  from  special  term. 

Argued  befim  Dalt.  C.  J.,  and  BnoaoFT  and  Pbtob.  JJ. 
Jt^nolda  4  Sarritant  for  m>peUant.   2)o^,  £oyt  <ft  Maaom,  for  napond- 
•nt 

Ho  opinion.  Judgment  MBlrmed.  wUb  oosta.  See  7  N.  7.  Snpp.  90S. 


Fold.  Appellant. «.  Bubb  Bbswiho  Co.,  Bespondent. 
iOMMRon  Plana  or  iVwZbrtOtty  and  OMmlK  Kefsabir  ]%  ina) 

Appeal  fMna  olty  oanrt,  geoaral  tens. 
Argued  betoio  Dalt,  0.  J.,  and  BieoBonr  and  Fbtob,  JJ. 
J.  AuMMii,  tor  appellant.  A  IT.  TraiM.  for  leepondeat. 
No  oplnton.  Judgment  levaned,  new  trial  oidicad,  oosta  to  aliUo  tba 


HovABD.  Bespondent,  o.  Laiwan  et  oL,  AppsUanti. 

iCammmPleaaqf  New  York  CUy  and  Cownty,QmmlTtrm.  Korambiv  ]%  IMk) 

Appeal  from  city  court,  general  term. 

Argued  before  Dalt.  G.  j.,  and  BzsoHOnr  and  Fbtob.  JJ. 

Jf.  J.  Za^mn*  for  a^wUanta.  F.  W,  Judge,  Jr*,  for  xespondeiit. 

Ho  opinion.  Jndgmont  aOnnod,  with  oosta. 
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Laurenobtillb  Gemeht  Co.,  Bespondent,  «.  FASKBStt  Appellant. 
(Common  Pietu  of  New  York  Ctiv  and  Covmty,  Qtneral  Term.  November  U,  1890.) 
Appeal  from  city  court,  general  term. 
Aniaed  before  X>avs,  C.  J.*  aod  Bischoff  and  Payob.  JJ. 

Donn  KiUian,  tat  appdlant.  Arnowr,  Hitoh  A  Woo^lfitrd,  tac  leapond- 

rat. 

No  opinion.  Judgment  affirmed,  wltti  coats.  Affirming  10  K.T.Supp.  SSL 


HalLi  Bespondent,  «.  Dabveolein.  Appellant. 

(Common  Pleae  of  New  York  CUy  and  County,  Oenaral  Term.  Norember  18, 1S80.) 
Argoed  before  Daly,  C.  J.,  and  Bischoff  and  Fkyor.  JJ. 
H.  C  Hendertoiit  for  appellant.   Thos.  S.  Bassford,  for  respondent. 
No  opinion.   M<^on  to  dismlie  appeal  for  non-eervioe  of  p^wrs  denied. 


lisTEBS,  Bespondent,  «.  Metkofolitan  El.  E.  Go.,  Ai^laot.  (tw> 

cases.) 

(Common  Plea*  of  New  York  CUy  and  County,  Gmeml  Tprm.  iroraBabir  ll|  UBOi.} 

Argued  before  Daly,  C.  J.*  and  Bischoff  and  Pbyor,  JJ. 
Bavfea  eft  Hapallo,  for  appellant.   Abbett  dt  Fuller,  for  respondent. 
No  opinion.  Uotion  to  dismiss  appeal  for  noa*aerTice  of  printed  papen 
denied. 

WoRHAN,  Reapondent.  e.  Frakkish  et  oJ.,  Appellants. 
(ComTAon  Pica*  of  New  Yorlt  Otty  and  County*  Qmtaral  Tern.  Korenber  U;  UBOl) 
Appeal  from  special  term. 

Argued  before  Daly*  0.  J.,  and  Bischoff  and  FryoBi  JJ. 

Johnaton  ift  JoAnston,  for  appellants.  TheaU    BtdU,  for  raapwidont. 

No  opinion.  Appeal  dismiised.  with  costs. 


BiooABT,  Respondent,  d.  Manhattan  El.  R.  Co.  «t  aZ.,  Appellants. 
(Common  Plea*  of  New  York  CUy  and  Cminty,  General  Term.  Norcmber  li,  UWl) 
Appeal  from  special  term. 

Aigued  before  Daly.  C.  J.,  and  Bischoff  and  Fbyob.  JJ. 

Daviet  &  KapaZlo,  for  appellant.   /.  A*  Weekett  Jr.t  for  respondents. 

No  opinion.  Order  revened,  with  costs. 

Hamilton,  Appellant,  v,  Gcbbs  et  ttl..  Respondents. 
(Common  Plea$  of  New  York  CUy  and  CountVt  General  Term.  Movmbw  14. 1890.) 

Appeal  from  city  court,  general  term. 

Argufid  before  Daly,  C.  J.,  and  Bischoff  and  Pryob,  JJ. 

BljfA  Walker,  for  appellant.  J.  D,  Sallen,  for  respondents. 

No  opinion.  Interlocutory  judgment  affirmed,  with  costs.  Affirming  10 
N.  Y.  Sopp.  621. 


Bbid,  Appellant,  «.  Bell,  Respondent. 
(Common  Plea*  of  New  York  City  and  County,  General  Term.  VoremoerU)  URL) 
Appeal  from  speclHl  term. 

Argued  before  Daly,  C.  J.,  and  Bisohofp  and  Fbyor,  JJ. 

i>.  D.  Sherman,  for  aj^llant.   if.  L.  Toumtend,  for  respondent. 

No  opinion.  Judgment  affinned,  witb  costs. 
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Smith.  Respondent,  «.  BKaHHARDT,  Appellant. 
(Common  Piea$  of  Ntw  York  City  and  County,  General  Term.  NoTemtwr  14,  UOIL) 
Appeal  from  special  term. 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Frtor,  J  J. 

J,  Homer  SOdreth,  for  appellant.   Seaman  A  Conger,  for  respondent. 

2To  iq>l]ilon.  Judgment  and  order  appealed  from  affirmed*  with  costs. 


Whitlogk  et  aX.,  Bespondenta,  r.  Manhattan  Bt.  Go.»  ettU,,  Appellants. 
(Common  Plaos  of  New  Tork  City  and  Oountu,  General  Term.  NoTember  lA,  1800.) 

Appeal  from  Judgment  on  report  of  referee. 

Ai^Dcd  before  Daly,  G.  J.,  and  Bisohoff  and  Pbtob,  JJ. 

IknieM  A  Rapatio,  for  appellants,   .7^.  A.  We^cee,  Jr,,  for  reapondenls,  ' 

No  <^lon.  Jodgment  affirmed,  with  coats,  on  <q>inion  in  tlie  We^man 
Cam,  ante,  6& 


Damov,  Bespondent*  v.  Nbw  Tobk,  ST.  R.  A  H.  B.  Oa,  AppsIIsnt. 
(Common  Flea*  qf  New  Yorit  City  and  CoumOg,  Oeneral  Term.  KarmiM  17.  U0aL> 
Appeal  from  seventh  district  court. 
Aigned  before  Dalt.  G.  J.,  and  Bischoff  and  Pbtob,  JJ. 
Page  A  Toft,  for  appellant.   Jfr.  WUlia^au,  for  respondent. 
No  f^lnlon.  AppMl  dismissed,  and  judgment  affirmed,  with  oosti. 


Brommt,  Bespondent, «.  Letxefgoz.  ALoznxur  AOLOBxIiits.  Co.,  Appellant. 
(Common  f*Iea«  of  JTew  KoWt  Cttv  and  CMm^  Oansrot  Tsrm.  Korembw  lT,iaBOL) 

Appeal  ftom  fourth  district  court. 

Argued  before  Dalt.  C  J.,  and  Bisohoff  and  Pbtob.  JJ. 

Butleft  BUllman  A  Bubbard^  for  appellant.   S,  Joetph,  for  respondent. 

Xo  opinion.  J udgment  affirmed,  with  eosts.   Sse  8  IT.  Y.  Su^.  948. 


MoI«AUOBLm,  Appellant,  o.  Gahp,  Bespondent. 
(Common  Plea*  of  New  York  City  and  Countyt  OenenU  Term.  NoTsnibw  17, 1680.) 
Appeal  from  second  district  court. 
Argued  befwe  Dalt,  C*  J.,  and  Bugtoff  and  ^tob,  JJ. 
O,  a.  Smith,  for  appellant.       C.  CA«tf0ood,  for  respondent 
Ko  c^lon.  Judgment  affirmed,  with  costs. 


SnAiLEB,  Appellant,  v.  Moboan.  Beqiondent. 
(Common  Plea*  of  New  York  CUv  and  County,  Cen«Fal  Term>  NoTombsr  17,  UBa) 

Appeal  from  eleventh  district  court. 

Argued  before  Dalt,  0.  J.,  and  Bischoff  and  Pbtob,  JJ. 

Batch  A  Warren,  for  appellant.   S.  C.  O'Brien,  for  respondent. 

No  o[tolon.  J  udgment  reversed,  new  trial  ordered,  costs  to  abide  the  erent. 
See  9  N.  T.  Supp.  492. 


Avbbbach  et  al..  Appellants,  v.  MoGoterh.  Bespondent. 
(Common  Plea*  of  New  Yorh  CUy  and  County,  Oensral  Tarnk  Noveinber  U,  UBDi) 
Appeal  from  eleventh  district  court. 

Argued  before  Dalt.  C.  J.,  and  Bischoff  and  Pbtob,  JJ. 
O,  S,  DavUon,  for  appellants.  A.  Lamont,  for  respondent. 
No  <^nion.  Judgment  affirmed,  with  eosts. 
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Devlts,  Appelbtnt,  t*  Obbenwich  Sav.  Ba.nk  et  eU. 


■tCcmincn  PUoM  of       York  GIty  and  OimnlVt  Omural  NorembsrS,  1690.) 

Motion  to  set  aside  order  of  resettlement. 

Dalt.  'G.  J.  Tbe  ord«r  u  heretofore  rf«etU©d  correeUy  states  that  tbe  re- 
Yeraal  of  this  judgment  was  upon  qnrations  of  fact»  and  the  party  prevAtling 
upon  the  appeal  was  entitled  to  have  the  order  entered  In  that  form;  and  if 
we  are  now  to  vacate  the  order  as  resettled,  because  it  was  entered  eat-parte, 
•(which  iB  the  irreguladtj  complained  of,)  plaintiff  would  still  be  entitled  to 
the  same  order  upon  giving  ntrtice.  It  was  not  commendable  for  him  to  pro- 
cure the  order  esa  parte  while  an  applieatlOB  for  It  upon  notlco  vas  psoding, 
but  it  was  not  Irr^tttarfcrUiejudgeiwJio made  tfajfixidgiaiiLwdertoooiTecti^ 
whenever  the  Beoasslty  for  doing  ao  was  brougfatituiilBnttsbfion.  and  theorder 
itself  ought  not  to  be  dtstnrbed.  Howevec,  should  tfat  .defetutaU  (wlio  bw 
itaken  an  appeal  to  tbe  court  of  appeals  from  the  order  as  originally  entered) 
desire  to  withdraw  or  discontinue  sueh  -appeal,  in  view  of  the  order  as  now 
corrected,  iie  should  be  permitted  to  do  so  witliout  costs,  as  a  condition  of  al- 
lowing the  order  as  resettled  to  stand.  Such  a  condition  would  have  been 
attached  to  the  resettlement  if  asked  for,  and  mapr  now  be  imposed  as  the 
terms  upon  which  tbe  order  will  be  permitted  to  remain.  If  the  deConduts  so 
desire.  Motion  will  be  dented,  if  platntifl  wUI  stipulate  aeoORliagly;  other- 
wise^ granted. 


Douglas,  Bespondent,  e.  Bahkb,  j|^>^hmt. 
iOotmnm Flea* qf  New  Tbrk  CUu and Countu,  Q^ntraH  3>rm.  NonmbarlS,  UM) 
Appeal  ffom  aeventh  dlstrtet  oonrt. 

A^aed  before  Balt.  0.  J.,  and  BnoBOtr  and  EaroB,  JJT. 
Ol^tp  A  Mtmn,  for  ^ipoUant.  AttrsfoA.  BUkHum  A  tfqyM;  for  z«|md- 
enti 

Ko  0|doloa.  Jndgnent  aOrmed.  with  eoite. 


Ffnrr-SBOOND  St.,  If.  ft  8.  XT.  A.  Bt.  Oo.,  Appellant. «.  Knra,  BaBpondenk 
iOonmnn  Plea*  lif  New  Tot^Oitu  and  County tOmimUTa^  Koveanbar  IMk) 

Appeal  from  seventh  district  court. 

Argued  before  Dalt.  G.  J.,  and  Bxsoboff  and  VKTom  JJ. 

W.  O,  Trutt,  for  appellant.   /.  A,  O^fforman,  for  respondent. 

Ko  (^dnion.  Judgment  afBrmed,  with  costs. 


^Common  Plea*  of  flew  York  CiXu  and  County,  Qenerol  tTinn.  Noverabw  18,  IBBOL) 
Appeal  from  eighth  district  court. 

Argued  before  DALT,  G.  J.,  and  BiscBOPFand  Pbtob,  JJ. 
Mouie  A  Eummelt  for  appellant.   P.  C.  Taltnan,  for  respondeat. 
Xfo  opinion.  Judgment  affirmed,  with  costs. 


SKiLKoir,  Bespondent,  e.  Avtomatio  Bask  FiniGH  Ga,  Appdlaat 
iCommon  Pltxu  of  New  York  City  and  Couniih  0*neral  Ttmn.  Korrmber  U,  18B6.) 
Appeal  from  first  district  court. 

Argued  before  Daly,  G.  J.,  and  Btschopp  and  Fbtob,  JJ. 
Belt*  (ft  Large,  for  appellant.   J.  M.  J^^erguaon,  for  respondent. 
XTo  opinion.  Judgment  affirmed,  with  costs. 


FEmK.  Bespondent,  v,  Blt,  A^MiUant 
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Slqami;  BoBpondflBli «.  Vtavaaiaia  Mvt.  Aoa  Am*»  w  mrir  Tone  Ap- 

(Common  FIea«  <ifNea  Tofk  City  and  County,  OauriI  Ternh  ZTaTCBdMrlfl^  UML) 
Appeal  from  Kventh  district  eoart. 
Argued  before  Dalt.  G.  J.,  and  BieoHOFr  and  Frtor.  JJ. 
0M.  W.  StUlf  for  appellant.   €fruber.  Bard  A  Landont  for  reapondent. 
Kg  (^Inioa.  Jodgment  aflSrmed.  with  coata. 


BvLKMR,  Appellaatt  «.  QuiOK.  Beapondent. 
(Common  PleoM  of  Ntv)  York  Citu  and  CounCtf.  Omerol  Tmn.  Noveaalwr  ]jB^  UML)- 
Appeal  from  flnt  distriot  court. 

Argued  before  Dalt,  0.  J.,  and  BisoHorr  and  Frtob»  J  J. 
Jm.  Formt,  for  appellant.   A.  1^.  TVNid.  for  retpfndent. 
No  opinion.  Judpneot  ^nned,  witb  ooata. 

SzoBXAOR  Steax-Powbr  Oo.»  Rospondent*  v*  Uablow.  Appeltant. 

{Common  Pleat  qf  JTiw  For^c  Cfty  and  CountK  Sinaral  Ilirm.  Herambar  It^  UBOl> 
Appeal  from  aecond  distriot  covrt. 

Argued  beforo  Dai^k,  0.  J.,  and  Buoboft  aad  FfiTOB.  JJ. 
Campbell  eft  Fan  Aletfnet  for  appeUbnfc,   B,  Swain,  tcr  raapoadaata 
Jfo  <^iiilon.  Jodgment  affirmed,  with  costa. 


lioBzn'.  Reapondent*  o.  Soewab.  Appellant. 
(Common  Pleae  qf  New  York  Citu  and  County  Oanirol  Term.  Horambflr  10^  VBOOJy 
Appeal  from  aorentb  diatrict  court. 
Argued  before  Dalt.  0.  J.,  and  BiscaaorF  and  Fbtos,  JJ. 
HeuUngt  <ft  QUaeon,  for  appellani.  Z.  /.  Donjon,  for  napondont. 
ITo  opinion.  Judgment  affirmed,  with  co^. 


Itm^  B«apondent» «.  Hodgb,  Appellant. 
(Common  Aeo*  qfJTew  Tbrff  Citu  (ttHlCtmntir,  ffaneralTirm.  Norambar  1>Ml> 
Appeal  from  eleventh  diatrict  court. 
Argued  before  Balt.  G.  J.,  .and  Biaosopr  and  Prtob,  JJ. 
J.  jr.  Waname..  tot  append  M.  amneet,  tat  r«^oadent. 
No  o^BiOD.  Ordar  reveraed.  with  eoetn 

Jamaat  HeapiHWIeift,  o.  Hosunr.  Appelbmt 
(auHiinin JWww vfxrete TMt CTiy ontfflteiMtfK mmena^ferm.  NoniriMrnb  1M.)> 
Appeal  from  eightb  diatrict  court* 
Aigned  before  Dai.t,  0.  J.t  aid  BnonowaBd  FIitob.  JJ. 
B.  Loewy,  for  sppiOtaiL  P.  O.  TalmoH,  tot  mpowleiit. 
No  (^inkm.  nnal  onler  affirmed,  with  coetai 


Kkw  Tobx  MKfAL  SxoBAReE,  Beapondent,  «.  Walwobith,  Appellant 
(CMMmon  PUne  ftf  New  York  Cttv  and  Countv,  Otneral  Term.  NovaaBbar  1%  UBK.)- 
Appeal  from  aeoond  district  court. 

Argned  before  Dalt,  C.  J.,  and  BiflOHOFT  and  Prtob.  JJ. 
Wm.  King  ffall,  for  appellant.     ^.  Gf.Dow,  for  reapondent. 
No  opinion.  Judgment  affirmed,  witb  coats. 
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'  PAuqcB,  Beflppiutent,  v.  ISAOKumx,  Appellant 
(Common  FUcu  of  New  York  City  and  OouMib  Omund  Ttrm.  irorcnlwr  Ut  UMl) 
Appeal  from  nintb  district  court 

Argued  before  Dalt.  C.  J.,  and  Bischoff  and  Fbyob.  JJ. 
B.  C,  Dt  watt  tor  appellant  /.  2>.  BtaA»,  for  rMpondent 
No  opiDlwi.  Judgment  affirmed,  witli  ooeta. 


Fruden,  Respondent  «.  Maohixn.  Ai^ellant. 
(C(mimon  Plant  or  ir«0irot«(7ay  and  CoimiK  OenM  IToTeatbartt^  UN.) 

Appeal  from  deventfa  district  ooort. 
Argued  before  Dalt,  C  J.*  and  Bisoboft  and  Fbtob,  JJ. 
C.  9,  F.  WahU^  Jr..,  for  appellant.   PhOUpt  A  Amy.  tor  xespondent 
Ko  (^nion.  Judgment  afllrmeJ,  with  costs. 


BxooiTBLLi,  Appellant  e.  Bkbhabo.  Beapondent 
(Common  JPleot  of  Kea  York  City  and  County,  General  Ttrm.  HovamlMr  19,  tSMl) 
Appeal  frono  first  district  coart. 

Argued  before  Dalt,  C.  J.,  and  BiscHorr  and  Fbtob,  JJ. 
H.  B.  Van  Trmth,  for  appellant.    W,  Lynn,  for  respondei^ 
No  opinion.  Judgment  affirmed,  with  costs. 


Todd,  Respondent,  v.  Bbshxck,  Appellant 
(Common  Pletu  of  N'ew  Yor^  CUy  and  Oountu*  <7enercil  Term.  Ifovambsr  It  UMl) 
Appeal  from  first  district  court 

Argued  before  Dalt,  C.  J.,  and  Bisohoff  and  ^tob,  JJ. 
0.  C.  C<^n,  far  appellant.  H.  Patriek^  for  respondent. 
No  opinion.  Final  order  reversed*  with  oosts. 


Bbob»  Respondent  e.  Setan.  Appellant 
(Common  Pleat  of  New  York  CUy  and  County,  Oeneral  Ttrm,  DeoBmbsr  18,  UM.) 
Appeal  from  first  district  court. 
Argued  before  Bookstater  and  Bisohoff,  JJ. 
Oloveff  Sweezy  A  QlowTt  for  appellant.   /.  N.  Folk,  for  reapondent 
No  opinion.  Judgment  reversed,  with  oosts. 


Gabfalo,  Besp<Hident,  v.  Uoobb,  Appellant 
(Common  Plea»  of  New  York  City  and  County,  General  Tisrm.  Dfi*w^  i$,  UKL) 
Appeal  from  ninth  district  court 
Argued  before  Booebtatsb  and  Bisohoff,  JJ. 
L.  Sindskopf,  for  appellant.   A,  L.  Sire,  for  respondent 
No  opinion.   Order  affirmed,  with  costs. 


Koebxb,  Respondent,  a.  Ck>BTTnia,  Appellant 
^Tommon  Pleaa  of  New  Korfc  CUy  and  Cownty,  OenenA  Tarn.  Daoanbsr  18^  tWl) 
Appeal  from  seventh  district  court. 
Argued  before  Bookstateb  and  Bisohoff,  JJ. 
a.  H.  RitUritueh,  for  appellant  /.     Folk,  far  n«poadnt. 
No  opinion.  Judgment  affirmed,  with  costs. 
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Lb  Okaw,  Betpdndant,  «.  GuiBAim*  Appallaat. 

^Oommon  Plea*  <ifNew  Tor^  Otty  and  Countv.  0«n«ral  Ttm.  Deosmbw  18, 188^) 

Appeal  from  eighth  dislrict  court. 

Argued  before  Bookstateb  and  Bischopf*  JJ. 

ii.  S.  Van  Troukt  for  appellant.    R.  Lyon,  for  respondent. 

No  opinion.  Judgment  affirmed,  with  ooata. 


LsTT.  Beqiondmt,  v.  Kbatowikx  «e  al.»  Ai^eHonta. 

iCamnum  PUa*  of  New  York  OU]/  and  (Anintv,  OmunU  Taim  DeoHabar  Ui  1880.} 

Appeal  from  fifth  district  conrL 

Argued  before  Bookstateb  and  BiscHorFt  JJ< 

G.  C.  Bldridget  for  appellants.   /.  FsumIU  tax  rwpoodent. 

Xo  opinion.  Judgment  affirmed,  with  costs. 


SoHUHAOHBB.  Respondent,  «.  Nichols  et  al..  Appellants. 

iCommon  Pleas  of  New  York  City  and  County,  General  Term.  Deoember  18. 1800.) 

Appeal  from  seventh  district  court. 

Argued  before  Bookstater  and  Bischoff,  JJ. 

Ml.  Ooodhari,  for  appellants.   L.  J.  Conlan,  for  respcmdsnti 

Ho  opinion.   Appeal  dismissed,  without  costs. 


Habhbtt  v.  Wbbtoott. 

(Superior  Court  of  New  Forte  Citu,  Oeneral  Temw  May  5. 1890.) 

No  opinion.  Motion  for  reargament  grunted,  upon  defendant  paying  oosts 
of  motion.  FBKBiaiAN,  J.,  dissenting.  See  2  N.  Y.  Supp.  10;  8  K.  Y. 
Snpp.  7. 


TowNszmiD  0.  MoGmBB  9t  al, 

TOWNSHKHD  V,  LOEW  et  al. 
(Superior  Court  t^f  New  York  Ciby^  Oeneral  Term.  July  8, 18M.) 
Pbb  Curiax.   The  exceptions  taken  by  the  plaintiff  are  overruled,  and 
Judgment  is  ordered  for  the  defendants  on  the  verdict,  on  the  aulhcurlty  of 
Towruhend  t.  J'ronmsr,  6  K.  Y.  Supp.  412.  with  costs.  See  10  K.  Y.  Supp. 
918. 


B0BTI8  V.  CASSIDT. 

(CUv  Court  of  BroaHSiunt  General  Term.  Ootoher  87,  1880l) 
Appeal  from  trial  term. 

Action  by  Henry  M.  Burtis  against  John  Oaasidy.  There  was  a  veidict  fOr 
plalnUfl.  From  the  judgment  entered  thereon,  defendant  appeals. 
Argued  before  Olkubnt.  C.  J.,  and  Osbobhb,  J. 
Jaoknn  A  Burr,  tot  appellant.  laoob  jBrmner,  for  resp^ndraU 

Pkb  Cdbiax.  The  plaintiff  alieges  that  he  was  employed  by  defendant  to 
exchange  his  farm  and  stock  tliereon  for  dty  proper^r  tlu^  would  be  aboepU 
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able  to  defendant;  that  plaintiff  procured  one  Donohue  to  offer  certain  prop- 
arty  for  defendUit^s  flurm  and  itock;  tnd  that  tkld  aS«r  w*s  accepted  hj 
datendant.,  Tbe  defense  of  defendant  v»s  tvofold;  Fint.  That  defend- 
ant did  not  accept  such  offer;  aecovd,  that  he  was  not  to  be  liable  for  com- 
missions until  the  exchange  should  be  actUHlly  consommnted  byddlveryof 
deeds.  There  was  a  conflict  of  evidence  on  both  of  these  qaestlonst  which 
were  submitted  to  a  Jury.  They  decided  both  in  favor  of  plaintiff.  After 
careful  examination  of  the  testimony,  we  think  these  qoastliHui  mre  pn^rly 
submitted  to  the  Jury,  and  see  no  reason  for  dlstarbtng  the  Tttdlot.  Jodg^ 
uent  and  order  most  be  affirmed,  with  costs. 


(Common  Pleas  qT  ^ew  Yalft  C4tu  tmd  Ommty,  Otnspol  Timii  JMe  USa) 
Argued  before  Lakbehobx,  C.  J.,  and  Balt,  J. 
Eeargnment  ordered  on  aocoant  of  division  of  opinion. 


Natiohal  XSvixat  Bajxk  «.  Bbbd. 


INDEX. 


Hon.  AitarninaiaatMtliKltheoMBntenedtolBuiiotaM. 


Aibatoiiittitta 
Of  attbSDOi.  SM  3Mame$. 

ACCXIBD  AND  BATISFAO- 

TION. 
Bao,  alto,  Pavmsnt. 

Wbat  oonBtitates. 

In  an  action  to  forecIoM  a  mortgags  for 
91.700.  It  appeared  that,  at  the  time  It  was 
given,  the  mortgagee  had  a  lien  on  the 
propwU  for  over  0,000,  and  that  $300  was 
then  paid  to  the  mortgagee.  SeTeral  wit- 
nesses testified  that,  at  the  time  of  the  pay- 
ment and  the  giving  of  the  mortgage,  both 
parties  thereto  stated  that  the  payment  aod 
mortgage  were  in  full  settlement  of  mort- 
gagee's claim.  The  mortgagee  testified 
to  the  SUM  effect  The  mortgagor  testi- 
fied that  the  mortgage  was  given  merely  to 
secare  mortgagee's  claim,  and  that  the 
amount  thereof  was  to  be  thereafter  ad- 
jnated.  Held,  that  it  was  properiy  fonnd 
that  there  was  a  full  settlenmti— Parker  t. 
CoUlas,  11 N.  Y.  &  lOlk 

AocountixLg. 

B7  execnton,  etc,  see  ApmriMv  and  Ad- 

miniairaton,  lO-W. 
In  eqoity,  see  Bqwty,  OL 

ACOOXTNT  STATED. 

Wlutt  ooBstltiites. 

The  retention  by  defendant  of  several 
bills  for  goods  delivered  by  plaintiff  with- 
oat  authority,  and  without  any  previous 
deallBgi  between  the  parties,  doiea  not  ren- 
der defendant  liable  on  account  stated 
where  he  repudiated  the  Bale,  and  returned 
the  goods  as  soon  as  be  discovered  them 
on  his  premises.— Austin  v.  WUion.  11  N. 
Y.  a  fife. 

Action. 

Sea  UmUaUm^  ^  AeUont;  ParUm;  Plead' 
img;  Praatiu  in,  OieU  (Jam;  YmtnuinOinl 
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A^lMt  cities,  see  Jfvnte^  Oarpmratbiu, 

 corporation,  see  CorpcratiMa,  10-18b 

 infants,  see  Jvifanef/,  2,  8. 

—  receivers,  see  Seeetvtrt,  4 
By  assignee,  see  Aasignmrnt,  8. 

executors,  etc.,  see  Bxaeuton  and 
mini4traior$,  24. 85. 
Tot  conspiracy,  see  Oontpiraetf. 

failure  to  aeliver  goods,  see  Sal*,  16, 17. 
neglinnce,  see  Bridget;  Highwiyt,  Z, 
4;  abm  and  8tre^  SaQroada,  0-8; 
Jtfiutarand  Servant,  \\~^;  Mui^pal 
Oorporationt,  85^;  BaOtoad  Cma^ 
nie*,  8-90. 
penalty,  see  BeaWi,  8. 
personal  injuries,  see  J>mma§m,  S-7. 
price,  see  aal$, 
taxes,  sea  TaaaHon,  flL 
On  bond,  see  Bond*,  8. 

contract,  see  Contraett,  9, 10. 
note,  see  NegotiaJ>l»  Imtrununt*,  6. 7. 
To  recover  money  lost  at  gaming,  see  Qam- 
ing. 

set  aside  conveyance,  see  Fnntduleni 
Oonvtyanut,  4-6. 

Se«  BxteMton  and  Admini»»aian. 

Admiralty. 

Bee  Manin*  Inwme*;  MaHUmt  Ztmt; 

Sk^p^. 

Adultery. 
Ground  for  divorce,  see  iXeorM,  L 


ABVSBSB  poasBsszoir. 

What  ooBBtltatM. 

L  Cutting  ioe  on  a  pond,  and  occupying 
a  part  of  the  surface  with  men  and  liorses 
for  this  purpose  during  a  few  weeks  of 
every  winter,  is  not  sufficient  posBession  or 
occupation  to  constitute  an  adverse  pos- 
session,  which  will.  In  80  yean,  ripen  into 
a  Utla— QouTernenrT.Hatlonu  Im  Ca,  11 
N.  Y.a87. 


C96i; 
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Color  of  title. 

8.  A  deed  to  a  teoant  In  poueaslon  from 
one  who  has  no  title  to  uie  land  la  void, 
and  Insufficient  at  a  bails  for  adTsmpos' 
session.— McRoberU  t.  BerKman,  11 K.  T. 

&ioe. 

Affidavit. 

For  attacbment.  see  AttaeAmmt,  8-6. 

examination  of  party  before  trial,  sae 
Diaeovery.  5,  6. 

 tbird  party  In  sapplementary 

proceedings,  see  BxeenUon,  & 
To  reclaim  replevied  goods,  see  ii^IwAt,  4. 

Agenoy. 
Alooholio  liiquon. 
Alimony. 

Bee  iTIwrMk  6-a 


AZJBira. 

Bigbt  to  inherit  land. 

1.  Laws  N.  T.  1840.  c.  115,  g  4,  as  amend- 
ed by  Laws  1874,  c.  261,  and  Laws  1875.  c. 
88,  wblch  makes  tbe  rlgbt  of  adult  alien 
males  to  Inberlt  land  dependent  on  the  fil- 
ing of  a  deposition  of  their  intention  to  be- 
come citizens  before  the  consummation  of 
proceedings  by  tbe  state  to  defeat  their 
title.  Is  superseded,  as  to  citizens  of  Fms- 
sia,  by  the  treaty  between  that  country  and 
the  United  States,  concluded  in  182tj,  which 
provides  that  sob^ects  of  that  country, 
disQualifled  by  alienage  from  inheriting 
land  in  the  United  States,  shall  be  allowed 
a  "reasonable  time*  to  sell  the  same,  and 
to  withdraw  tbe  proceeds.— In  re  Beck,  11 
N.  Y.  a  199. 

3.  A  sale  of  a  decedent's  land  on  fore- 
closure proceedines  within  two  years  and 
four  months  after  ner  death  is  a  sale  with- 
in a  "reasonable  time,"  within  tbe  mean- 
ing of  tbe  above  treaty  provision;  and  de- 
cedent's adult  male  heirs,  (dtlzens  of  Fras- 
sia.  are  entitled  to  share  In  tbe  snrplus 
arising  from  such  sale.— In  re  Beck,  11  N. 
Y.  a  199. 

AlmBhoase. 

Taxation  of  bequest  to,  see  DnemU  and 

J^UtribuUon,  9. 

Amendment. 
Of  pleading,  see  Pleading,  15-1Bl 


Axunrar. 
AFFBAIfc 

L  ApPKIXATK  JUKISDI0TIO& 

n.  Rbquisitbs. 
m.  PaacncB, 
IV.  Revikw. 

Y.  DsomoN. 

Bee,  also,  O&Horari;  ITm  7W«l 
Costs  OD  appeal,  see        16. 17. 
Dismissal,  see  Corporatloiu,  14. 
In  eminent  domain  proceedlogi,  set  Aat 

nmt  Domain,  9. 

"Who  mey  i^ifeal. 

L  AdefendantcorpontiOBlsthopar^ai* 
grieved  by,  and  can  therefore  properly  ap- 
peal from,  an  order  requiring  ita  cnalrmaa 
to  be  examined  for  the  purpose  of  enabUog 
plaintiff  to  frame  bis  complaint — Sherman 
T.  Beacon  Const.  Co..  11  N.  Y.  a  860. 

Appealable  jadgmente  and  orders. 

8.  No  appeal  lies  from  an  order  sustain- 
ing a  demurrer,  the  remedy  being  to  ap- 
peal from  the  Judgment  entered  on  tbe  de- 
murrw.— Taylor  v.  MecLea,  11  N.  Y.  a 
640. 

8.  Where  a  reference  to  asoertahi  the 
facts  has  been  ordered  on  a  motion  by  an 
execution  debtor  made  in  the  action  ia 
which  tbe  judgment  against  him  was  re- 
covered for  a  perpetual  stay  of  exeootlon, 
an  appeal  from  the  order  of  refemca  be- 
fore the  motion  to  stay  execution  has  been 
decided  is  premature.— Starr  v.  INitterson. 
11  N.  Y.  8.  371. 

4.  A  provision  In  a  Judgment  in  favor  of 
plaintiSa  for  a  cootinnance  of  the  action, 
aud  for  a  reference  to  ascertain  facts  nec- 
essary to  a  determination  of  the  action  be- 
tween the  co-defendants,  decides  nothing, 
and  therefore  an  appeal  will  not  lie  there 
from  by  one  of  the  defendants  on  the 
ground  that  he  was  entitled  to  a  dtsmissal 
of  bis  co-defendant's  claim  on  the  merits, 
that  Is,  on  the  pleadings  and  proofs  as 
they  then  stood.— DzbxA  t.  Pease.  11  N. 
Y.  B.  188. 

Appeal  firom  iziflsrlor  oonrts. 

6.  The  question  whether  an  employe  of 
a  subcontractor  for  tbe  erection  of  a  build- 
ing can  enforce  against  tbe  owner,  under 
Laws  X.  Y.  1885,  c.  842,  a  Hen  for  work  and 
materials,  filed  after  payment  by  the  owner 
to  such  subcontractor  to  full,  he  being  en- 
titled thereto,  but  before  the  laat  payment 
by  the  owner  under  tbe  contoaet  became 
due  an  d  was  paid.  Is  of  suffleieBt  impMtance 
to  Justify  granting  leave  to  appeal  lo  the 


Digitized  by 


ZHOEZi 


968 


conn  of  appeals  In  a  cue  orirlDfttliic  in  a 
district  conrt,  althoash  a  slinilar  question 
had  been  decided  under  the  Uw  previooBlT 
In  force.— FfMkch  t.  Bauer.  II  N.  T.  fi. 
70S. 

IL  Rbquzbitu. 

Time  of  taking. 

6.  The  time  to  appeal  from  a  Judgment 
may  be  extended  dt  consent  of  the  par- 
ties.—Bagler  T.  Jennln^.  11  N.  T.  S.  886. 

7.  Laws  N.  T.  1890,  c.  460.  g  7,  amending 
Code  Civil  Pn>&  N.  T.  g  1841,  relating  to 
appeals  to  the  supreme  court  from  inferior 
courts,  and  changing  the  limit  of  time 
within  which  such  an  appeal  could  be  taken 
from  60  days  to  A)  dnjs.  operated,  as  to  a 
case  in  wbidi  the  time  to  appeal  was  not 
then  exhansted.  from  the  date  of  its  pas- 
sage, so  that  notice  of  such  an  appeal  served 
more  than  80  davs  after  the  passage  of  the 
amendment,  although  less  than  60  days 
after  the  time  to  appeal  began  to  run,  un- 
der the  former  law.  was  too  late.— Bailey 
T.  Klncald.  11  N.Y.&9M, 

in.  FUOTIOK 

Behesring. 

8.  A  reargumest  of  an  appeal  will  be  de- 
nied where  a  careful  examination  of  the 
record  and  an  inspection  of  the  original 
opinion  fail  to  show  any  misconception 
concerning  the  (tuestions  presented.  — 
Goodman  v.  Cohen.  11  N.  T.  B.  66. 

9.  A  motion  forreargnment  of  an  appeal 
must  be  denied  where  the  grounds  for  re- 
versal urged  received  due  consideration  in 
the  decision,  and  none  of  the  grounds  for 
which  a  rehearing  is  allowed,  under  the 
rules  of  the  court,  are  shown. — Eagle  Tube 
Co.  T.  Edward  Barr  Co.,  11  N.  T.  IS.  712. 

10.  Where,  on  appeal,  Judgment  has 
been  reversed  because  of  the  erroneous  ex- 
clusion of  evidence,  a  rehearing  will  be 
granted  upon  a  showing  by  respondent 
that  similar  evidence  to  that  excluded  was 
admitted  upon  the  Uial  without  objection, 
and  that  the  excluded  evidence  was  merely 
cumulative.— Doyle  v.  Manhattan  Ry.  Co., 
11  N.  Y.  a  65. 

11.  Amotion  at  special  term  to  vacate 
the  Judgment  entered  on  the  remittitur  from 
the  court  of  appeals,  and  to  return  the  re- 
mUtituT  to  the  court  of  appeals  for  the  pur- 
pose of  reargument,  will  not  be  granted, 
on  the  grounds  tbat  a  mnjority  of  the 
Judges  of  the  court  of  appeals  did  not  unite 
in  a  single  opinion,  and  that  one  of  the 
Judges  was  absent  during  part  of  the  argu- 
ment, but  it  is  evident  that  the  point  on 
which  the  reargument  is  sought  was  con- 
sidered by  the  oifTerent  Judges,  and  It  ap- 
pears tbat  the  absent  Judge  wrote  a  sepa- 
rate opinion,  placing  his  vote  upon  tlie 
very  point  In  question,  as  such  motion  will 
be  granted  only  when  the  court  of  appeals 


expresses  a  wUlIngness  or  desire  that  tht 
remittUur  shall  be  returned.- Hlllyer  T. 
Tandewatar.  11 N.  T.  &  187. 

Appeal  ftam.  at&or  modiiying  ref* 
eme^a  report 

18.  Code  Civil  Froc.  N.  Y.  8646.  pro- 
vides that  the  reports  of  referees  appoint- 
ed by  a  SQTTOgate's  court  are  subject  to 
conflrmatlon  or  modlflcation  by  the  surro- 
gate. Section  8646  provides  that  "either 
party  may,  upon  the  settlement  of  a  case, 
request  a  finding  upon  any  question  of 
fact,  or  a  ruling  upon  any  question  of  lav; 
and  an  exception  may  be  taken  to  such  a 
finding  or  ruling,  or  to  a  refusal  to  find  or 
rule  accordingly. "  Held,  on  application  to 
settle  the  case  on  appeal  from  an  order 
modifving  the  referee's  report,  that, 
thottgn  a  lormal  decision  of  the  surrogate 
was  necessary  where  the  referee's  report 
was  modified,  this  was  not  to  be  made  ufl* 
til  after  the  parties  bad  presented  their 
proposed  findings  and  rulings  on  the  set- 
tlement of  the  case.- In  re  Prout'a  Estate, 
U  N.  Y.  a  160. 

IV.  Bsnsw. 

In  general. 

18.  An  exception  to  the  refnul  to  order 

a  new  trial  is  unavailing  where  no  order  is 
entered  upon  the  decision. — National  Park 
Bank  v.  Steele  &  Johnson  Manuf'g  Co.,  11 
N.  Y.  a  688. 

14.  An  appeal  from  a  Judgment  rendered 
on  the  verdict  of  a  Jury,  wbera  no  excep- 
tions were  taken  by  appellant  at  the  trial, 
presents  no  question  for  reTlew.- Zust  v. 
Smithiemer.  11  N,  Y.  8.  727. 

16.  Findings  of  fact  will  not  be  reviewed 
on  appeal  unless  it  Is  stated  in  the  case 
that  all  the  evidence  given  upon  the  trial 
is  contained  within  it— Baker  v.  Croalw. 
11  N.  Y.  S,  675. 

16.  An  executrix  elected  to  have  her  ap- 
peal from  the  decree  of  a  surrogate  on  her 
accounting,  "beard  on  the  decision  of  the 
surrogate,  and  the  decree  and  questions  of 
law  only;"  and  no  case  containing  the  evi- 
dence was  presented.  Held,  that  findings 
of  fact  by  the  surrogate  could  not  he  re- 
viewed, nor  exceptions  thereto  considered, 
though  mentioned  in  the  notice  of  appeaL 
—In  re  Clark.  11  N.  Y.  8.  811. 

Objeotlons  not  made  below. 

17.  A  statement  of  ibe  evidence  in  the 
charge  to  the  Jury,  even  if  incorrect,  does 
not  require  a  reversal,  if  no  request  for  a 
correction  was  made  by  appellant— Arn- 
Bteln  V.  Haulenbeek.  UN.  Y.  8.  701. 

18.  An  action  was  brought  on  a  bond 
which  had  some  years  yet  to  run,  and  on 
several  past-due  interest  coupons  attached 
thereto.  A  condition  in  the  bond  provided 
tbat  the  principal  sum  should  become  due 
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oh  a  default  In  the  pnment  of  Interest, 
coDtlnned  for  90  days  art&/  demand.  Beld, 
thai  defendant's  motion  to  dismiss  the  suit 
'CD  the  jteneral  ^und  that  plaintiff  had 
failed  to  prove  his  cause  of  action  was  in- 
sufficient  to  enable  defendant,  on  appeal, 
to  raise  an  objection  that  plaintiff  had 
failed  to  prove  a  demand  for  the  past-due 
iuterest,  as  such  objection.  If  properly 
pointed  out.  might  have  been  obviated  at 
the  trial.— Furguson  v.  United  States  Land 
4  Inv.  Co.,  XI  N.  Y.  8.  788. 

Weight  and  BufBoienoy  of  evidence. 

19.  On  appeal  from  an  order  of  the  gen- 
eral term  of  the  New  York  city  court  af- 
firming an  order  denying  a  new  trial,  the 
court  of  common  pleas  cannot  reverse  such 
order  on  the  ground  that  it  Is  against  the 
weight  of  evidence.— Arnstein  t.  Haulen- 
beefe.  11  N.  Y.  8.  701. 

30.  The  general  teim  of  the  supreme 
court  will  not  set  aside  the  verdict  of  the 
Jury  ss  being  agtunst  the  weightof  the  evi- 
dtiuce  where  the  trial  Judge,  after  a  careful 
consideration  of  the  question,  has  declined 
to  do  so,  though  there  is  evidence  In  the 
case  from  which  the  jury  mlghtreaaooably 
have  arrived  at  a  different  conclusion.— 
Round  Lake  Au'n  t.  Kellogg.  11  N.  T.  S. 
859. 

21.  Where  the  evidence  li  conflicting, 
and  neither  side  asks  for  the  direcUon  of 
n  verdict,  and  the  case  is  submitted  under 
a  charge  to  which  no  exception  Is  taken, 
tfao  verdict  is  conclusive- — Mortimer  v. 
Doelger.  UN.Y.  8.  588. 

2Si.  Findings  of  fact  by  the  court  cannot 
be  disturbed  on  appeal  where  there  is  evi- 
dence to  support  them. — Servis  v.  Hol- 
wede,  11  N.  Y.  8. 406. 

38.  Findings  of  fact  by  a  referee  cannot 
be  disturbed  because  that  court  might  hare 
arrived  at  different  conclusions  if  the  issues 
hwl  been  sobmitted  to  it  in  the  evidence 
disclosed  by  the  record.— Eckhi^dt  v.  Bp- 
iteln.  11  K.T.  8.  68S. 

24.  A  Judgment  will  not  be  reversed  on 
appeal  because  founded  on  a  verdict  con- 
trary to  the  testimony  of  the  only  witness 
examined,  where  such  witness  was  inter- 
ested In  the  event  of  the  trial.— Zust  v. 
Bmithiemer,  11  N.  Y.  &  737. 

96.  On  a  settlement,  SdL,  supervisor  of  a 
town,  delivered  to  hisBuccesBor,  H., various 
books,  etc.,  and  some  money,  belonging  to 
the  town.  One  of  the  books  showed  an 
indebtedness  on  the  contingent  fund  of 
(248.58,  and  on  thedogtax  fund  of  9235.85; 
and  U.  signed  a  receipt  prepared  hyM.  for 
Uie  books,  etc.,  and  cash  to  balance  each  of 
the  funds.  In  an  action  several  years  aft- 
erwards by  the  town  against  H.  for  the  dog 
tax  fund,  M.  testified  positively  to  the  pay- 
ment of  both  sums  to  H.,  which  H.  denied. 
The  Judge  found  that  H.  had  received  the 


amount  of  the  cohtfogent  fund  only.  Id 
the  account-book  B.  had  credited  to  the 
contingent  fund  $348.58,  while  on  the  ac- 
count of  the  dog  tax  fund  on  the  same  paee 
was  a  credit  of  the  same  amount,  witb 
lines  drawn  across  the  flgdres,  aa  if  tbev 
had  been  written  there  oy  miRtake:  biit 
they  were  in  fact  written  upon  an  erasure, 
made  with  great  care.  There  was  also,  on 
the  page  containing  the  account  of  the  C. 
fund,  an  entry  under  the  date  of  the  settle- 
ment, signed  by  M.,  "Balance  handed  over 
to  my  successor,  H.,  $248.58:"  but,  to  the 
word  "balance,"  the  letter  "s"  had  been 
added  In  ink  of  a  difFer^nt  unlor  and  writ- 
ten in  a  different  hand.  These  erasures 
were  not  called  to  the  attention  of  the  trial 
Judee.  From  defendant's  evideaoe,  he 
must  have  received  a  larger  sum  of  money 
than  he  had  accounted  for.  Held,  that  tt 
was  conclusively  establlshad  that  defend- 
ant had  received  and  filled  to  account  for 
the  $335.a?,  and  that  the  Judgment  for  de- 
fendant should  be  reversed.  Cobuctt,  J., 
dlseenttng.- Town  of  Ontario  v.  HOI,  11 

Matters  not  apparent  of  reocwd. 

26.  Where  an  order  denying  a  new  trial 
falls  to  disclose  upon  what  ground  the  mo- 
tion was  made  or  denied,  no  qoeations  are 
presented  for  review,  except  exoepUons 
appearing  in  the  record. — HcDenuott  v. 
Conley.  11  N.  Y.  a  408. 

Harmless  error. 

37.  Remarks  made  by  the  Judge  to  coun- 
sel, which  he  expressly  instrucU  Uie  jury 
to  disregard,  are  not  ground  for  reversal 
on  appeal.— Roseherry  v.  Nixon.  11  N.  Y. 
8.  528. 

38.  The  Jury,  while  deliberatinar.  sent  an 
inquiry  to  ibe  court  In  presence  of  counsel. 
Plaintiff's  counsel  objected  to  any  commu- 
nlcation  between  the  court  and  the  jury, 
except  by  recalling  them  into  court.  The 
objection  was  overruled,  and  the  question 
answered.  Ko  exception  to  the  answer 
was  taken  by  plaintitrs  counsel.  Seld  that, 
as  no  harm  came  to  plaintiff  from  tha  ruling 
before  the  question  was  answered,  and  ii 
did  not  appear  that  he  was  prejudiced  br 
the  answer,  the  error  was  harmless. — Zusi 
T.  Smithiemer,  11  N.  Y.  S.  121. 

29.  That  the  report  of  a  referee  in  favor 
of  plaintiff  in  replevin,  in  finding  tha  dam- 
ages and  the  value  of  the  chattels,  as  re- 
quired by  Code  Civil  Proc  N.  Y.  §  1720. 
states  the  aggregate  of  the  value  and  the 
damages,  instead  of  a  separate  finding  ss 
to  each,doesniot  prejudice  defendant,  and 
must  be  disregarded  on  appeal  by  him. 
Distinguishing  Wood  v.  Orser.  25  N.  Y.  Sli 
—Grossman  v.  Walters,  11 N.  Y.  8.  471. 

80.  Failure  of  the  trial  court  to  find  a  fact 
which  would  have  entitled  defendant  to 
a  reduction  of  plaintiff's  claim  is  not 
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ground  (or  ravenaL  of  tbe  Jadgment  on 
appeal  by  defendant,  where  no  proof  wat 
given  showing  tbe  amoant  of  lacb  reduc- 
tion.—Mattlage  T.  New  York  EI.  R.  Co.,  1] 
N.  Y.  a.  483. 

SI.  In  an  equity  suit  there  can  be  no  re- 
versal because  of  errors  which  wonld  not 
have  cbanged  the  result. — £elsev  v.  Coo- 
ley.  11 N.  Y.  &  745. 

 Rulings  on  eridenoe. 

82.  A  ruling  excluding  evidence  la  not 
ground  for  reversal,  where  the  same  fact 
IB  subsequently  proved. — Arnsteln  t.  Hau- 
lenbeek.U  N.  Y.  S.  701. 

88.  The  exclusion  of  a  question  to  a  wit- 
ness whether  a  pass-book  was  not  indorsed 
in  the  name  of  a  certain  person  is  not 
cause  for  reversal,  where  the  pass-book 
was  afterwards  admitted  in  evidence.— 
Amstein  v.  Haulenbeek,  11  N.  Y.  8.  701. 

84.  Permitting  an  imievant  inquiry  is 
not  cause  for  reversal  where  tlia  right  in- 
volved was  established  by  other  proof  be- 
yond all  reasonable  controversy,  and  tbe 
answer  could  not  have  entered  into  the  de- 
cision.—In  re  Myers'  Estate,  11  N.  Y.  8. 
MS. 

89.  The  exclusion  of  a  question  to  a  wlt- 
oess  is  not  ground  for  reversal  where,  in 
bis  subsequent  testimony,  he  in  effect 
answered  tbe  question. — Palmer  v.  Cunant, 
11  N.  Y.  a  917. 

80.  Exclusion  of  questions  to  a  witness 
l«  not  ground  for  reversal  where  they  were 
lubsequently  put  and  answered  without 
>bjeciioD.— American  Escaustie  Tiling 
■Jo.  v.  Relcb.  11  N.  Y.  S,  776. 

87.  In  an  action  to  enjoin  the  mainte- 
lance  of  defendants'  elevated  railroad  in  a 
ttreet  in  front  of  plaintiff's  premises,  and 
'or  damages  caused  by  its  operation,  error 
n  permitting  plaintiff  to  testify  as  to  offers 
le  had  received  for  the  property  Is  not 
rround  for  reversal,  when  the  amount 
Ixed  by  tbe  court  as  tbe  value  of  tbe  prop- 
erty appropriated  is  abundantly  sustained 
>y  competent  evidence. — Hlne  v.  Manhat- 
an  Ry.  Co.,  11  N.  Y.  B.  S80. 

85.  A  note  drawn  In  favor  of  and  held 
>y  defendants,  and  payable  at  plaintiff's 
jank.  was  erroneously  certified  by  plaio- 
iff'B  paying  teller.  Immediate  steps  were 
nken  to  avoid  payment  of  tbe  note,  but 
bey  were  ineffectual,  owing  to  the  inabil- 
ty  to  discover  the  holder.  This  was  not 
lone  until  the  note  had  been  returned  to 
ilHiutiff,  and  the  proceeds  paid  over  to  de- 
cndants.  The  bank  sued  to  recover  the 
Lmount  paid.  It  was  proposed  to  prove 
tatemenls  made  by  the  drawers  todefend- 
.nts'  agent  when  tbe  note  became  due, 
'oncerniD/7  their  ability  to  pay  It.  Held 
hat,  while  proof  mif^bt  properly  have 
leen  received,  its  exclusion  could  not  have 
irejudiced  defendanti,  there  being  noth- 


ing to  show  that  the  delay  caused  by  the 
certification  had  deprived  them  of  their 
ability  to  take  proceedings  for  the  colleo- 
tion  of  their  debt,  or  that  defendants  would 
have  been  able  to  collect  the  note  by  any 
proceedings  they  could  have  taken.— Na- 
tional Park  Bank  v.  Steele  &  Jobnson  Man- 
uf  g  Co.,  11  N.  Y.  a  588. 

Objections  waived. 

89.  A  plaintiff,  by  entering  Judgment  on 
a  verdict  in  bis  favor,  in  order  to  appeal 
therefrom,  fa  not  estopped  from  objecting 
to  the  verdict  for  inadequacy  of  damages. 
—Smith  V.  Dittman,  11  N.  T.  a  760. 

40.  When  plaintiff  moved  for  judgment 
at  the  close  of  the  trial,  and  did  not  ask 
for  the  submission  of  tbe  case  to  the  Ju^, 
he  cannot,  on  appeal,  complain  that  the 
trial  Judge  disposed  of  the  issue  as  one  of 
law.— Sire  t.  Rambold,  11  K.  Y.  &  781 

T.  DEonion. 

DiamlsaaL 

41.  An  appeal  from  an  order  wtll  be  dl^ 
miased  where  it  appears  from  tbe  record 
that  affidavits  used  on  the  motion  and  m- 
cited  in  the  order  have  not  been  printed* 
— Oowen  V.  Arnold,  11  N.  Y,  8.  96. 

4S.  On  tbe  application  of  an  elector  of  a 
city,  mandamtu  was  granted  to  the  board 
of  education  thereof,  requiring  them  to 
meet  at  a  certain  time,  and  appomt  a  pres- 
ident. Tbe  board  appealed,  but,  a  stay  of 
proceedings  being  denied,  they  were 
obliged  to  obey  the  writ,  and  under  pro- 
test elected  a  presidenL  J9Wd,  that  tbe  ap- 
peal must  be  aismlssed.  as  a  decision  there- 
on could  have  no  practical  effect. — People 
V.  Board  of  Education,  11  K.  T.  &  S96. 

48,  Code  CItU  Proa  K  T.  g  1828,  pro- 
viding that,  "when  a  final  Judgment  or  or* 
der  is  reversed  or  modified  upon  appeal 
tbe  appellate  court  or  the  general  term  of 
tbe  same  court,  as  the  case  may  be,  may 
make  or  compel  restitution  of  property,  or 
of  a  right  lost  by  means  of  the  erroneooa 
judgment  or  order,"  does  not  affect  the 
power  of  tbe  supreme  court  at  special  term 
to  order  restitution  after  such  reversal  or 
modification.— Piatt  v.  Witblngton,  11  N. 
Y.  8.  824.* 

44.  Pending  an  appeal  in  an  action  for 
partition,  the  proceeds  of  tbe  land,  which 
nad  been  aold  under  the  judgment,  were 
deposited  with  a  trust  company.  Held 
that,  on  reversal  by  tbe  court  of  appeals, 
appellant  was  entitled  to  restitntion  of  the 
costs  of  tbe  general  and  special  terms,  and 
of  a  sum  equal  to  tbe  difference  between 
the  interest  paid  on  the  fund  by  tbe  trust 
company  aod  the  full  amount  of  interest 
at  the  rate  allowed  by  law.— Piatt  t.  With* 
ington.  11  N.  Y.  S.  681, 
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SVDKZ* 


Hodifloatton* 

45.  On  appeal  from  a  Jadgmeot  for  plain- 
tiff on  a  Terdict.  it  appeared  that  the  rale 
of  damages  applied  in  the  court  below  was 
erroneoQB,  and  the  amount  of  the  verdict 
was  therefore  too  ffreat;  but  the  evidence 
on  the  question  of  damages  was  substan- 
tially uncontradicted,  and  furniBhed  all  the 
datoneceasarj  to  correct  the  verdiot.  Said. 
that  the  appellate  court  had  power  to  re- 
duce the  verdict  to  the  proper  amount,  and 
to  direct  judgmentaccordingly. — ^Androws 
T.  Brewster,  11  N.  T.  a  834. 

46.  An  action  to  recover  possession  of 
goods  fraudulently  purchased  on  credit 
bom  Mveral  dealers  was  brought  by  the 
assignee  of  all  of  them,  and  he  recovered  a 
Judgment  in  respect  of  all  the  goods  sued 
for;  but  on  appeal  it  appeared  that  the  evi- 
dence of  fraud  as  to  one  sale  was  radically 
defective,  and  that  the  interest  allowed  on 
another  item  was  ezcessive.  Seld,  as  such 
sale  was  separate  and  distinct  from  the 
otheia.  the  judgment  could  be  corrected 
without  a  reversal,  by  a  proper  deduction, 
with  the  assent  of  plidntifl,  in  respect  of 
such  sale  and  the  excess  of  interest— 
Oroasman  t.  Waltsn,  11 N.  Y.  &  471. 

APPKAB.ANOB. 

Authority  to  appear. 

Where  It  appears  from  the  affidavits  that 
the  attorney  appearing  for  defendant  may 
not  have  been  invested  with  lawful  author- 
ity to  represent  it  in  the  action,  it  is  error 
to  deny  a  motion  to  compel  such  attorney 
to  discloae  his  authority.— Hollins  T.  St 
LoidB  &  a  Ry.  Co.,  11  N.  T.  B.  27. 

ABBESX. 

Szecutlon  against  the  person,  see  JSnant- 
turn,  11. 

In  oivil  action. 

1.  Under  Laws  N.  Y.  187S,  e.  688,  provid- 
ing that  an  agent  of  an  insurance  company 
"shall  be  held  responsible  in  a  trust  or 
fiduciary  capacity  for  any  moneys  received 
by  him  for  such  company,"  an  arrange- 
ment by  which  such  an  agent,  after  deduct- 
ing commissions  and  expenses  from  pre- 
miums collected  by  him,  is  to  account  for, 
and  pay  monthly,  the  balance  by  draft  to 
tiie  company,  does  not  change  the  relation 
to  that  of  debtor  and  creditor;  and,  on  his 
failure  to  pay  over  such  monthly  balance, 
he  is  liable  to  arrest  in  an  action  therefor, 
as  for  money  received  "in  any  fiduciary 
capacity."  within  Code  Civil  Proc  N.  Y.  ^ 
650,  subd.  8.— Albany  Ins.  Co.  T.  McAllis- 
ter, 11  N.  Y.  &  295. 
— —  Vacating  order  of  arrest. 

&  In  an  action  for  specific  performance 
of  a  contract  to  assign  to  plaintiff  an  Inter- 


est in  certain  patents,  an  order  of  arrest 
was  granted  on  an  a^avtt  which  alleged 
that  defendant  was  about  to  leave  the  state, 
and  that  the  patents  were  worth  $350,(X)0. 
No  facts  were  stated  showing  the  value  of 
the  patents,  nor  was  there  any  evidence 
thereof,  ff^d  that,  there  being  nothing  on 
which  to  fix  bail,  the  order  of  arrest  would 
be  vacated.— Gordon  v.  Fox.  11  N.  Y.  &  5. 

8.  Code  Civil  Proc.  N.  Y.  §  658,  providei 
that  "at  anytime  after  the  filing  or  serv- 
ice of  the  complaint  the  order  of  arrest 
most  be  vacated  on  motion,  if  the  com- 
plaint fails  to  set  forth  a  sufficient  cause 
of  action. "  Section  568  requires  a  motion 
to  vacate  an  order  of  arrest  made  on  the 
papers  on  which  the  order  was  granted  to 
be  heard  on  those  papers  only.  Seid,  that 
where  the  complaint  on  which  an  order  of 
arrest  was  granted  fails  to  state  a  canse  of 
action,  an  amended  complaint  filed  after 
the  order  was  made  cannot  be  considered 
on  the  motion  to  vacate.  Disttnguishiog 
Hanson  t.  Langan.  9  N.  Y.  B.  636;  HcBride 
T.  Langan,  10  N.  Y.  6.  654.— Flatow  v.  Ton 
Bremaen,  11  N.  Y.  S.  677.* 

ASBAULT  AND  BATTBRT. 

Oonviotion  of  assault  in  prosecution  for 
rape,  see  Rape,  4. 

Criminal  proseontlon — Bvidenoe. 

1.  At  the  trial  of  an  Indictment  for  as- 
sault, where  there  was  abundant  evidence 
of  ill  feeling  between  the  parties,  from  a 
variety  of  circumstances,  further  evidence 
tending  to  show  another  motive  therefor 
was  excluded.  Held,  that  this  was  not 
ground  for  reversal  of  a  conviction.— Peo 
pie  V.  Spriggs.  11  N.  Y.  8.  488. 

3.  The  defense  to  an  Indictment  for  as- 
sault with  a  knife  was  that  the  wounds 
were  indicted  by  complainant  upon  him- 
self with  his  own  weapon.   There  was 

Eroof  of  previous  ill  feeling  and  quarrels 
etween  the  parties,  and  that  the  alterca- 
tion in  question  was  begun  by  defendanL 
Held,  that  a  conviction  should  be  affirtned. 
—People  V.  Spriggs,  11  N.  Y.  a  4S8L 
-—  Instructions. 

8.  On  an  indictment  for  assault  In  the 
second  degree,  defined  by  Pen.  Code  M.  Y. 
^  318,  subd.  4,  as  where  one  willfully  and 
wrongfully  assaults  another  by  the  use  of 
a  weapon  or  other  instrument  or  thing  like- 
ly to  produce  a  grievous  bodily  harm, "  the 
court  charged  that  "in  such  case  there  is 
no  intent  about  it,— no  question  of  intent 
of  assault  in  the  second  degree.  If  tiier 
asBBult  a  person  with  an  instrnment  Ukeiy 
to  do  grievous  bodily  harm,  they  are  goiltr 
of  an  offense  of  assault  in  the  second  de- 
gree, regardless  of  intent.*  On  defend- 
ant's excepting  to  the  charge,  the  district 
attorney  stated  that  he  "did  not  nndmtand 
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tbe  court  to  chains  tbat  no  fntent  whatever 
ts  neceflsary  to  constitute  the  crime  of  as- 
aaalt  in  the  leeond  degree;"  to  which  tbe 
court  replied,  "There  must  be  an  intent  to 
do  something  wrong, — an  intent  to  commit 
a  crime,— but  there  is  no  Intent  to  liill. 
This  is  tbe  distinction  between  the  first  and 
second  degrees  of  assault "  Held,  tbat  the 
error  In  charging  tbat  no  Intent  was  necei- 
lary  was  not  cured  by  the  replr  of  the 
court  to  the  district  attorney.— People  t. 
TeneU.  11 N.  Y.  a  864. 

AaseMmenti 
Of  Uzei.  Me  TataUen,\. 

ASSiaNMENT. 

See,  also.  AMMignmmt  for  Benefit  iff  OrtdU- 
or*. 

Of  insurance  poller,  see  TMvra7^ee,  8,  4. 
lease,  see  Landhrd  and  Tenant,  7. 
bonds  and  notes,  see  NegotiabU  Inttru- 
menu,  8-Q. 

What  oonstitntes. 

1.  In  an  action  to  foreclose  a  mechanic's 
lien  for  labor  and  services  furnished  the 
contractor,  certain  of  the  defendants 
claimed  the  balance  due  such  contractor 
after  payment  of  plaintiffs'  claim  by  reason 
of  an  alleged  assignment  of  tbe  fund  to 
them.  Ko  written  assignment  was  proved, 
and  the  only  evidence  was  that  of  the  con- 
tractor to  tbe  effect  that  he  had  made  an 
"aaaignment  of  all  moneys  due  or  to  be- 
come due"  to  such  defendants.  Held,  that 
there  was  nothing  from  which  the  court 
could  have  found  an  assignment,  and  tbat 
the  claim  was  properly  rejected  as  against 
that  of  an  attaching  creditor.— Paige  v. 
City  of  New  York.  ifN.  Y.  S.  498. 
Equitable  asBlgnment. 

2.  Plaintiff  purchased  goods  of  D.,who 
was  Indebted  at  the  time  to  W.  and  defend- 
ants. Plidtttlff  was  ignorant  of  defend- 
ants' claim,  but  knew  of  W.'s  claim,  and 
bad  W.  Join  in  tbe  bill  of  sale,  which  re- 
cited that  the  goods  purchased  were  "free 
from  all  claims."  The  property  having 
been  levied  on  under  a  Judgment  confessed 
by  D.  to  defendant!,  plaintiff,  to  secure 
bimself  from  the  levy,  paid  the  amount 
thereof  to  the  sheriff  under  protest,  and 
Bubseqnently  obtained  the  amount  so  paid 
from  W.,  giving  a  receipt  in  full  for  all 
claims  of  every  description.  He'.d,  that 
such  payment  by  W.  acted  as  an  equitable 
assignment  against  plaintiff  of  any  cause 
of  action  he  might  have  against  the  sher- 
ifl.— Peyser  t.  flcCarthy,  11  1^  Y.  a  631. 

Aotion  by  assignee. 

8.  Where  the  legal  tlUe  to  a  chose  in  ae- 
tioD  has  passed  to  tbe  assignee  thereof,  It 


cannot  be  objected  to  the  aislgnee's  right 
to  sue  that,  under  an  agreement  between 
the  assignor  and  tbe  assignee,  the  action  ii 
for  the  benefit  of  the  assignor.  The  con- 
sideration of  the  assignment  cannot  be  in- 
quired into  for  the  purpose  of  defeating 
uie  assignee's  action.— Moore  v.  Robert- 
son, UN.  Y.  8.798. 

ASSICtNSlJSNT  FOB  BENEFIT 
OF  OBBDITOBS. 

Bee,  also,  Bankrupteg;  Xniohtneg, 

Frefbrenoes. 

1.  Before  making  on  assignment  for  bea- 
eflt  of  creditors,  the  assignor  had  glTen  bis 
promissory  notes  to  an  employe  for  wages 
to  be  earned  by  future  services.  Tbe  lat- 
terbad  indorsed  and  transferred  tbem,  and, 
at  tbe  time  of  the  assignment,  such  notes 
for  an  amount  exceeding  the  wages  earned 
and  not  p^d  in  caah  belonged  to  third 
persons:  oat  he  afterwards  paid  tbe  in- 
dorsees for  tbem.  and  took  them  Into  his 
possession.  Held,  that  tbe  wages  so  re- 
maining unpaid  were  not  "actually  ow- 
ing." within  Laws  N.  Y.  1886,  c  2aS.  pro- 
viding tbat  "the  wages  or  salaries  actually 
owing  to  the  employes  of  the  assignor  or 
assignors  at  the  time  of  the  assignment 
ahall  be  preferred  before  any  other  debt,  ** 
and  that  the  employe  was  not  untitled  to 
a  preference  therefor.— In  re  Hooper's  Es- 
tate. 11  N.  Y.  B.  241 ;  In  re  Spencer.  Id. ;  In 
re  Hodgman,  Id. 

2.  That  an  assignment  for  benefit  of 
creditors  contains  preferences  is  no  objec- 
tion to  its  validity.— ^rvis  t.  Holwede.  11 
N.  Y.  a  406. 

Fraud. 

8.  After  the  dissolution  of  a  firm  b^  the 
death  of  one  of  the  partners,  tbe  snrvivine 
partner  borrowed  money  of  a  bank,  and 

f;ave  a  note  for  tbe  amount,  signed  by  him, 
n  tbe  name  of  tbe  firm,  as  a  survivor. 
Held,  that  the  loan  was  the  surviving  part- 
ner's Individual  debt,  and  that  preference 
thereof  in  a  general  assignment  of  partner- 
ship property  as  a  claim  to  be  paid  from 
tbe  firm  propertr  was  a  fraudulent  act, 
which  rendered  tne  assignment  void  as  to 
firm  creditors:  as  the  character  of  the  In- 
debtedness was  not  changed  by  the  appli- 
cation of  the  money  to  the  payment  of  the 
firm  debts.  L&ndon,  J.,  dissenting.— Dn- 
rant  v.  Plerson,  11  N.  Y.  8.  842;  Miller 
Same,  Id. 

4.  WtthinthemonthprecedlDganassign- 
ment  for  benefit  of  creditors  by  a  firm  one 
of  the  partners  withdrew  money  from  the 
firm,  stating  that  it  was  used  to  discbarge 
liabilities  of  tbe  firm  in  stock  transactions. 
8uch  transactions  formed  no  part  of  the 
bnsinesB  of  tbe  firm,  and  no  sach  obliga- 
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tioDi  were  producdd  or  dsBcribed,  nor 
were  the  persons  to  whom  the  money  hsd 
been  pnld  stated.  On  the  day  of  the  as- 
Bignment  the  firm  coafessed  three  Judg- 
ments in  faTor  of  such  partner's  wife,  her 
mother,  and  ber  aant,  respectirelT,  and 
sold  thereunder  all  the  property  of  the  firm 
except  debts  and  equitable  assets.  Held, 
that  the  assignment  waa  properly  set  aside 
as  fraadaleot.  Van  Bbunt,  P.  J.,  dissent- 
ing.—lUinoia  Watch  Co.  Payne,  11 N.  Y. 
8.406. 

The  assignee — Employment  of  coun- 
sel. 

5.  Where  the  necessity  for  the  employ- 
ment of  counsel  hy  an  assignee  for  the 
benefit  of  creditors  does  not  arise  until  aft- 
er the  assignee  has  filed  his  accounts, 
leave  should  be  granted  to  the  assignee  to 
submit  to  the  court,  at  special  term,  proof 
by  affldavlt  of  the  reasonableness  of  the 
connsel  fee  songht  to  be  charged,  to  which 
affidavit  objecting  creditors  should  be  per- 
mitted to  reply.— In  re  Littell'a  Bstate,  11 
N.  Y.  a  568. 

Claims  allowed. 

6.  An  assignment  for  the  benefit  of  cred- 
itors to  pay  "all  debU  and  liabilities'*  of 
the  assignor  includes  damages  for  the 
breach  of  a  contract  of  sale  made  before 
the  assignment,  though  the  breach  occurred 
afterwarda.— 1b  ra  iTea,  11  K.  Y.  &  660; 
In  re  CoOmbs,  Id. 

Bights  ot  creditors. 

7.  Where  the  claimant  falls  to  liquidate 
his  claim,  either  by  holding  for  the  assign- 
or the  property  sold  and  requiring  him  to 
pay  the  contract  price*  or  by  reselling  and 
recovering  the  difference  between  tlie 
amount  thus  realized  and  the  contract 
price,  or  bv  retaining  the  property  and  re- 
ooTering  the  difference  between  the  con- 
tract price  and  the  market  price  at  the 
time  of  delivery  speciQed  in  the  contract, 
but  contends  that  the  market  value  of  the 
property,  if  anything,  waa  incapable  of  as- 
certainment, he  will  not  be  allowed  to 
prove  his  claim  on  the  final  accounting  of 
the  assignee.— In  re  Ivei.  II  N.  Y.  8.  000: 
In  re  Coomba,  Id. 

■  Secured  creditors. 

8.  A  creditor  of  an  insolvent  assignor, 
who  holds  collateral  security  for  hia  claim, 
may  prove  the  entire  claim  against  the  as- 
signed estate,  without  first  resorting  to  the 
collateral,  or  surrendering  or  accounting 
for  it.-In  re  Ives,  11  X.  Y.  S.  655;  In  re 
Miners'  Sav.  Bank,  Id. 

ASSOCIATIONS. 

Bee,  also.  Corporatb>n»j  Inmranee;  BeUg- 
<0«J  Hoeieties. 


Officers — Election. 

0.  ,while  president  of  a  volantary  associ- 
ation, became  a  member  and  officer  of  an- 
other, the  constitotlon  of  which  provided 
that  no  member  thereof  should  remain  a 
member  of  any  such  organization  as  the 
former.under  penalty  of  expulsion.  There- 
upon, certain  members  of  such  former  as- 
sociation, alleging  that  C'l  action  had 
vacated  his  office  therein,  although  nothing 
in  its  constitution  or  by-laws  so  provided, 
proceeded,  after  a  meeting  of  the  associa- 
tion presided  over  by  C.  had  on  regular 
motion  adjourned,  to  elect  F.  president, 
and  at  the  expiration  of  the  term  for  which 
C.  had  been  elected,  he  having  been  again 
elected  president  at  a  meeting  of  the  asso 
ciation,  another  meeting  was  lield  at  which 
F,  presided,  and  an  election  took  place  by 
virtue  of  which  F.  claimed  the  office. 
Held,  that  C  continued  to  be  the  president, 
and  an  action  by  F.  as  president  of  and 
representing  the  asiociation,  to  recover  its 
property  from  C,  and  other  of  its  officers, 
could  not  be  maintained. — Farrell  t.  Cook, 
11  N.  Y.  S.  826. 

Assxmpsn. 

When  lies. 

1.  The  evidence  relied  on  to  establish  a 

special  contract  by  P.  to  erect  an  hotel  for 
defendant  waa  that  of  a  witness  who  testi- 
fied that,  about  the  time  P.  commenced 
work,  witness  heard  hira  say  to  defendant 
that  he  was  going  to  build  him  an  hotel 
upon  the  same  plan,  but  larger  than  one  P. 
had  previouslv  built  for  defendant,  and 
tbat  shortly  before  P.  quit  work  he  told 
defendant, In  the  presence  of  witness,  that 
he  had  received  more  money  than  he 
thought  he  had,  and  would  not  ask  any 
more  ontil  the  contract  was  dona  The  re- 
ceipts for  the  advances  to  P.  all  acknowl- 
edged the  receipt  of  money  to  apply  "on 
contract,*  with  one  exception,  which  pur- 
ported to  be  for  extra  work  beyond  the 
contract  Held,  that  a  fluding  that  there 
was  a  special  contract  would  not  be  dis- 
turbed, and  that  an  abandonment  of  the 
work  by  P.,  without  reason,  before  the 
contract  was  completed,  was  a  breach  of 
the  contract,  which  precluded  a  recovery 
for  any  unpaid  balance.— Walden  v.  £l- 
dred.  11  N.  Y.  8.  836. 

Pleading. 

3.  In  an  action  on  a  check  of  defendant 
alleged  to  have  been  given  for  a  loan,  an 
answer  which  admits  the  loan,  but  alleges 
that  the  understanding  was  that  the  repay- 
ment was  to  be  made  three  months  after  a 
certain  event  which  had  not  yet  happened, 
and  that  the  check  had  no  relation  to  the 
loan,  and  was  made  without  consideration, 
and  for  plaintitt'a  acconuuodationt  states 
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-&  perfect  defense,  and  is,  therefore,  not 
•obnoxious  to  a  demurrer.— Gbamock  t. 
Anderson.  11  N.  Y.  &  680. 

Assamption  of  BIbIes. 
See  Matter  a/ul  iSenani,  S0-2S. 

ATTAOHMENT. 
See,  also,  JBxeeuUon. 

Orounds — Frandnlmt  disposition 

property. 

1.  An  affidavit  to  obtain  an  attachment, 
on  theground  that  defendants  bad  disposed 
of  their  property  to  defraud  their  creditors, 
stated  that  they  had  confessed  a  Judgment 
in  favor  of  the  wife  of  one  of  them,  for  a 
certain  sum.  and  that  under  it  all  ttiefr 
property  had  been  sold  for  a  certain  lesser 
■sum.  Ifetd,  that  there  was  no  presump- 
tion, on  these  facta,  that  such  judgment  or 
aale  was  frandolent.— Thomas  t.  Dickin- 
son, 11 K.  T.  &  4Sa 

 Avoidtng  senrioe  of  Btunmona. 

2.  An  affidavit  to  obtain  an  attachment 
against  defendants'  property,  on  the 
ground  that  one  of  them  liept  himself  coo- 
-cealeU  to  avoid  service  of  summons,  stated 
that  afflant  sought  said  defendant  at  bis 
place  of  business,  but  that  he  was  not 
there,  and  the  place  was  in  the  sheriff's 
hands;  that  affiant  was  lold  by  persons 
there  that  defendant  could  be  found  at  a 
'Certain  other  place;  and  that  affiint  went 
there  several  times  a  day  for  four  days 
without  flndlnc  defendant,  and  left  notes 
for  him  to  call,  to  which  no  reply  was 
made.  Held,  that  concealment  to  avoid 
service  of  summons  could  not  be  inferred 
from  these  facts. — Thomas  v.  Dickinson, 
11  N.  Y.  8.  486. 

A£BdaTit. 

8.  An  attachment  should  not  be  granted 
or  sustained  if  it  be  apparent  from  the 
whole  affidavit  that  the  affiant  has  no  per- 
sonal knowledge  of  the  transaction  creat- 
ing the  Indebtedness,  or  If  there  be  a  rea- 
sonable doubt  on  that  subject  springing 
from  the  allegations  in  reference  to  iL — 
Eable  v.  Muller,  11  N.  Y.  S.  20. 

4.  An  affidavit  for  an  attncbmeDt  in  as 
action  to  recover  unliquidated  damages 
mnst  set  out  the  facts  relied  on  by  plain- 
tiif  to  prove  his  damage  in  order  tnat  the 
court  may  judge  as  to  whether  he  has  evi- 
dence of  damage,  and  that  his  allegation 
of  damage  is  not  mere  matter  of  specula- 
tion .  An  allegation  that  plaintiff  has  been 
damnified  to  the  extent  of  $5,000  is  a  mere 
ezprvsslon  of  his  ocdnion,  which  the  court 
cannot  consider.— Westervelt  t.  Agruma- 
ria  Sicula  Socleta  Anonlma  dl  TnsportI 
JfaritUmi,  11  N.  T.  a  840. 


6.  An  affidavit  stated  that  affiant  had 
been  informed  by  persons  holding  claims 
against  defendants  that  their  total  Indebt- 
edness was  a  certain  amount,  but  that, 
from  lack  of  time,  he  was  unable  to  pro- 
cure the  affidavits  of  such  persons.  Iletd, 
that  this  was  no  proof  of  the  existence  of 
indebtedness  of  such  amount. — Thomas  T. 
Dickinson,  H  N.  Y.  S.  486. 

6.  An  affidavit  averred,  as  proof  of  fraud- 
ulent disposition  of  property,  transactions 
of  defenaants  with  other  parties  as  of  affi- 
ant's personal  knowledge;  but  did  not  state 
that  affiant  was  present  at  such  transac- 
tions, nor  did  It  disclose  the  source  or  the 
extent  of  his  Information  concerning  them. 
Utid,  that  snch  averments  must  be  rejected. 
— ThomH  T.  Dickinson,  tl  N.  T.  a  486. 

notion  to  set  uide. 

7.  lACbes  charged  against  the  assignee  of 
the  attachment  debtors  In  making  a  mo- 
tion to  set  aside  the  attachment  Is  fully 
answered  by  his  affidavit  alleging  that,  had 
the  estate  lealiced  the  amount  for  which 
It  had  been  sold  by  the  assignors  prior  to 
the  assignment,  there  would  have  been 
sufficient  to  pay  all  creditors,  and  that  af^ 
erwards  he  was  obliged  to  rescind  the  sale 
and  resell  the  goods  for  less  than  tbeir 
worth,  being  barely  eoouch  to  pay  plain- 
tiffs, and  that  he  servecTthe  motion  pa- 

Sers  on  the  day  of  the  sale.— Eahle  t. 
[uilor.  11  N.  Y.  a  86. 

8.  A  motion  by  junior  attaching  credit- 
ors to  set  aside  a  prior  attachment  was 
made  on  an  affidavit  by  one  of  their  attor- 
neys, which  recited  the  proceedings  on  the 
respective  attaobmenls.  and  the  liens  uf 
the  parties  thereunder,  but  did  not  dis- 
close the  sources  of  his  information,  and 
did  not  aver  that  the  levy  of  the  attach- 
ment had  been  dul^  made.  Held,  that  this 
was  not  legal  evidence  of  the  facts  so 
staled,  and  the  motion  was  properly  de- 
nted.—Everitt  T.  Everitt  Hanuf'g  Co.,  11 
N.  Y.  a  608. 

BeTOTsal  ta  Older  of  disscdntion— 
Bestoring  proceeds. 

0.  Where  an  attachment  Is  vacated  on 
the  motion  of  one  who  has  a  junior  lien 
on  the  attached  property,  and  the  sheriff 
thus  pays  to  such  junior  Hen  creditor  the 

f>roceeaB  of  the  attached  property  In  sat- 
sfaction  of  bis  lien,  the  Junior  lien  cred- 
itor cannot  be  compelled  to  make  restitn- 
tioQ  to  the  attachment  creditor  of  the 
amount  so  received  on  reversal  of  the  or- 
der vacating  the  attachment. — Haebler  t. 
Meyers,  11  N.  Y.  a  7;  Id.  819. 

ATTOENBY  AND  OIilKNT. 

Disbarment. 

An  attorney,  in  an  affidavit  made  by  him- 
self, and  flled  In  a  surrogate's  oourt, 
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chirged  tbe  iQirogate  with  corrupt  prac- 
ticei,  and  also  charged  him,  while  presid- 
ing in  open  court,  with  being  an  infamouB, 
forsworn,  and  corrupt  judge.  When  ar- 
raigned in  tbe  supreme  court  for  this  mis- 
conduct, be  reiterated  the  charges  in  an  af- 
fidavit, and  insisted  upon  the  troth  of  them. 
Held,  that  he  should  be  diabarr«d.— In  re 
Urnnj,  11  N.  Y.  a  886. 

Auctioneers. 

SepleTin  for  goods  fraudulently  pnr- 
rtiKMad,  we  R^lmn,  1. 

Autrefois  Oonviot. 

See  Wmtnal  Law,  i. 


HATTfc 

lUght  to,  eee  <hntanpt,  S. 

JndgBiMit  on  forfieited  reooi^iiiaiioe 

1.  An  application  to  Tacate  a  Judgment 
on  a  forfeited  recognizance  cannot  be 
granted  nnless  compliance  with  Laws  N. 
Y.  1882,  c.  410.  i$  1482.  hy  payment  of  the 
expenses,  if  any,  of  the  apprehension  or 
rei  nptiire  of  the  prisoher.  Is  ahowo. — Peo- 
i>te  V  Drady,  11  N.  Y.  &  711;  Borne  v. 
Lasher.  Id. 

'i.  A  Judgment  on  a  forfeited  recogni- 
zance will  be  vacated  where,  after  his  de- 
fault, tbe  principal  appears,  submits  to 
trial,  and  pays  the  fine  imposed  on  him.— 
People  T.  Wobm.  11  N.  Y.  8. 08. 

Bailment. 
See,  Carriert;  FUdgs. 

BANKRUPTCY. 

See,  alio,  Aatignvunt  for  Benefit  of  Credit- 
ore;  Jiuoltene]/, 

DiecdiErge  of  debtor. 

The  proTisioD  of  Code  Civil  Proc.  Y. 
g  126ti,  that  after  the  lapfte  of  two  years 
since  the  discharge  of  a  debtor  in  btuik- 
ruptcy  be  may  apply  to  the  court  in  which 
a  Judgment  was  rendered  against  him  for 
an  order  directing  the  judgment  to  be  can- 
celed, and  that.  '*if  it  appears  that  he  has 
been  discharged  from  the  payment  of  that 
Judgment,  an  ordt;r  must  lie  mnde  accord- 
ingly," is  mandaiory;  nnd  delay  of  the 
debtor  in  applying  for  his  discharge  is  not 
ground  for  refuBing  to  cancel  such  a  judg- 
ment.—£ber  apache  r  V.  Uochm.  11  H.x.  B. 
404. 


BANKS  AND  BANBXNG. 

Certifying  note  by  mistake — Recov- 
ery of  payment. 

1.  A  note  drai^n  in  favor  of  and  held  by 
defendants,  aad  payable  at  plaintiff's  banli. 
was  erroneously  eertiflcd  by  plaintiff's  pay- 
ing teller.  Immediate  steps  were  taken  to 
avoid  payment  of  tbe  note,  but  they  were 
ineffectual,  owing  to  the  inability  to  dis- 
cover tbe  bolder.  This  was  not  done  ontil 
tbe  note  Intd  been  returned  to  plaintiff,  aud 
the  proceeds  paid  over  to  defendants. 
Heldt  that  plaintiff  could  recover  back  tfae 
Mnonnt  of  tlie  note  from  defendants  as 
money  paid  under  a  mistake,  even  tboneh 
Ita  teller  was  guilty  of  negligence;  and  it 
was  immaterial  that  on  previous  occasions 
paper  of  the  drawers  had  been  certified 
without  reference  to  the  state  of  their  ac- 
count, it  appearing  that  this  had  only  been 
done  with  the  direct  authority  of  plaintiff'e 
officers.— National  Park  Bank  v.  Steele  & 
Johnson  Hanuf'g  Co..  11  N.  Y.  &  Oaa 

Payment  of  fo^^  tdiook. 

3.  Defendant,  a  private  banker.  Id  the 
usual  course  of  business,  cashed  checks 
drawn  on  plaintiff's  bank,  and  on  tfae  same 
day  indorsed  them  for  colleetloa  on  his  ac- 
count, and  mailed  them  to  plaintiff.  The 
checks  were  charged  to  the  account  of  the 
drawers,  who  had  sufficient  fundi  on  de- 
posit with  plaintiff  to  pay  them,  and  tbe 
proceeds  remitted  to  defendant,  in  accord- 
ance with  tbe  usual  course  of  dealing  be- 
tween him  and  plaintiff.  The  drawers  did 
not  take  up  their  vouchers  from  plaintiff 
until  two  months  afterwards,  when  it  was 
discovered  the  checks  were  forgeries.  De- 
fendant had  previously  cashed  checks  for 
tbe  payee,  payable  in  tfae  town  where 
plaintiff  was  sitaated.  JJe-d.  that  defend- 
ant's indorsement  of  the  checks  did  not.  as 
to  plaintiff,  guaranty  the  signatures  of  the 
drawers,  and  he  was  not  liable  to  refund 
the  monev.— First  Nat  Bank  v.  Yost.  1) 
N.  Y.  S.  b63. 

Bill  of  Fartioulara. 

See  Pleading.  33-80. 

Bills  and  Notes. 

See  yegotiable  Iiuirvmenti. 

Bona  Fide  Purchaser. 

See  CUftel  Morfffam$,i,  8;  ISale,  18.  IB;  re» 
dvr  and  Vendee,\  8. 

BONDS. 

See.  also.  Injunction,  7,  8. 

Issued  by  city,  see  Munidpai  CprperslwiH 
84. 
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Oonstraotioii. 

1.  On  tnuuf  erring  the  penonal  eitats  of 
a  testator  to  the  person  entitled  thereto, 
the  executors  took  from  him  a  bond  for 
the  payment  of  all  the  just  debts  of  the 
testator,  "and  the  necessary  expense  of  the 
execution  of  said  will. "  Htld,  that  It  was 
the  obvious  intention  of  the  parties  to  the 
bond  to  exonerate  the  executors  from  all 
responsibility  and  expense  they  might  be 
subjected  to  In  their  administration  as  ex- 
ecutors or  trustees,  and  that  under  the 
bond  they  were  entitled  to  recover  the  ex- 
pense of  snccessfnlly  defending  a  suit  to 
reetrain  them  from  selling  tbe  real  estate 
as  anthoriud  b;  the  wul.  — Scofleld  v. 
Moore,  11  N.  T.  8.  808. 

AotioDB  on — Pleading. 

8.  Tbe  complaint  in  an  action  on  a  bond 
alleged  that  defendants  "duly  signed,  exo- 
CO  ted,  and  delivered  thelrcertaln  bond"  to 
plaintiff, "sealedwlththeirseals.'etc.  The 
answer  of  a  surety  alleged  that  he  ilsned 
a  paper  snbstantlally  of  the  tenor  and  effect 
set  fortli  In  the  complaint,  but  that  he  had 
"no  knowledge  or  tniormaUon  saffldentto 
form  a  belief  as  to  whether  the  same  was 
duly  signed  and  executed  by  the  defend' 
ants."  Held,  that  tbe  answer  was  not  in- 
tended to  denv  the  execution  of  the  bond 
by  tfaeansweringdefendant,  and  that  there- 
fore he  could  not  show  on  the  trial  that 
the  bond  was  not  filled  out  or  sealed  when 
he  anbacrlbed  bis  name  to  It — Commercial 
Union  Aasar.  Co.  v.  Bauer.  11  N.  Y.  S.  878. 

Books  of  Account. 

Bee  ArM«M«,  10. 

BOTJIO} ARIES. 

iron-navigsble  lake. 

A  deed  of  land  bordering  on  a  non-navi- 
gable lake  or  pond,  commencing  at  a  known 
monument  on  tbe  shore  of  the  pond,  end 
running  thence  "along  said  pood  to  the 
outlet  thereof,"  conveys  only  the  land  to 
low-waier  mark  and  not  to  the  center  of 
the  pond.  Disapproving  Ledyard  v.  Ten 
Eyck.  86  BArb.  125.~Qouveroear  v.  Na- 
tional Ice  Ca.  11  N.  Y.  S.  87. 


BBSACH  OF  MARRIAGE 
PROMISE. 

Evidence. 

In  an  action  for  breach  of  promise  of 
marrlHKe,  plaintiff  testified  to  promises  by 
defendant  to  marry  ber,  made  in  March. 
1888,  and  subsequently,  which  defendant 
denied.  There  was  evidence  tbat,  from 
April  to  December  of  the  same  year,  de- 
fendant visited  frequently  at  plaintiff's 


bonie.  hli  vislte  becoming  lesa  frequent 
after  August;  tbat  he  went  with  plaintiff 
to  entertainments;  tbat  she  rode  out  with 
him:  and  that  he  gave  her  a  few  trifling 
presents.  It  also  appeared,  however,  that 
daring  all  that  time  they  were  Indulging 
in  illicit  sexnal  intercourse;  tbat  defend- 
ant,  when  visiting  plaintiff,  often  remained 
all  night,  they  spending  the  night  In  a  room 
by  themselves;  and  that.  In  October  of  that 
year  and  from  December  to  May  follow- 
mg,  plaintiff  wrote  to  defendant  several 
letters  In  which  she  Informed  him  of  her 
pregnancy  by  him,  and  asked  hli  advice 
and  assistance  to  be  relieved  from  it,  bnt 
did  not  cliUm  or  refer  to  any  promise  of 
marriage  by  him.  and  In  one  of  them  re- 
ferred to  his  intimacy  with  other  girls  with- 
out claiming  any  right  to  his  society,  al< 
though  urging  him  to  visit  her.  HM,  that 
the  evidence  did  not  Justl^  the  Jury  In 
finding  a  promise  of  marriage,  and  that  a 
verdict  for  plaintiff  moat  be  set  aside  as 
against  the  weight  of  evidence.— Boa  t. 
Doe,  11  N.  Y.  8.  886. 

BRIDGES. 

Defbote  —  Aotion  for  personal  Injn- 
rles. 

1.  A  bridge  in  a  city  being  out  of  repair, 
one  of  the  aldermen,  who  was  a  member  oi 
the  street  committee,  employed  a  firm  to 
make  the  necessary  repairs,  no  direetlona 
whatever  being  given  as  to  the  meana  by 
which  the  work  was  to  be  done.  Owing  to 
the  negligence  of  the  persona  employed  by 
the  firm,  the  bridge  fell,  and  plaiotiS.  who 
was  crossing  it,  was  lojured.  Held,  that  in 
the  absence  of  notice,  either  actual  or  con* 
structlve,  that  the  bridge  hadorwasabonk 
to  become  UDsafe.  a  claim  tbat  tbe  t&tf 
was  negligent  in  not  preventing  the  use  of 
tbe  bridge  bypassengers  was  without  mer- 
it.—Wood  V.  City  of  Watertown.  11  N.  Y. 
S.  864. 

8.  In  an  action  against  a  city  for  person- 
al Injuries  caused  by  a  defective  bridge, 
where  It  appears  tbat  defendant  bad  ac- 
cepted the  bridge,  which  was  origiuslly 
private  propertv,  and,  by  resolution  of  its 
common  council,  declared  it  open  to  pub- 
lic travel,  it  cannot  claim  that  it  haa  no 
right  to  maintain  the  bridge,  and  would 
have  trespassed  in  going  upon  it  to  make 
repairs.— lianglols  v.  City  of  Coboea.  11 N. 
Y.  8.008. 

Brokers. 
See  faetor  and  Broken. 

Building  Contracts. 

See  CorUraett,  7. 


Digitized  by 


972 


OAKALa 

Power  of  legislature  over  Erie  ca- 
nal. 

Laws  K  T.  1889,  c  801,  §  18,  am«nd- 
fld  b7  Laws  18»0.  c  814,  of  the  act  "to  es- 
tablish and  maintaiD  a  water  department 
in  and  for  the  city  of  Syracuse,"  which 
provides  that  the  Syracuse  water  board, 
by  and  with  the  consent  of  the  canal 
board,  is  authorized  *  *  *  to  appro- 
priate so  much  of  tlia  waten  of  B.  lake  as 
may  be  necessary  to  rapply  the  city  of  Syr- 
acuM  *  *  •  with  water,  upon  the  ez- 

Sress  condiUon*  however,  that  tbe  city  of 
yracuse  shall,  when  so  required  by  the 
canal  board,  farnlsh  «  *  *  u  much 
water  for  the  use  of  the  Erie  canal  as  shall 
be  taken  by  tbe  city  from  8.  lake,  and  the 
power  granted  by  this  act  Bhall  be  deemed 
to  In<^ude  authority  and  power  to  provide 
such  compensating  water  supply  for  the 
Erie  canal,  and  to  do  and  perform  all 
those  acts  and  things  which  shall  be  need- 
ful to  acquire  for  s^d  city  and  its  inhabit- 
ant! the  water  of  8.  lake,^  it  not  in  Tioia- 
tloD  of  Cooit.  N.  T.  art  7,  g  6.  which  pro- 
vides that  "the  legislature  thall  not  sell, 
lease,  or  otherwise  dispose  of,  any  of  the 
canali  of  this  state,"  though  the  waters  of 
S.  lake,  so  far  as  necessary,  had  been  pre- 
viously appropriated  as  a  feeder  for  the 
Erie  canal.— Sweet  t.  City  of  Syracuse,  11 
N.  Y.  a  114. 

Oanoellatlon. 

Of  eonttact.  see  Equity,  2-4 

Ininrance  policy,  see  /nfunmei,  B. 

OABBZSIBS. 

See,  also.  Bone  and  Binet  RaOr^adt;  Rail- 
road Ocmpaniat;  Shipping, 

Enforcement  of  penal  statute  of  anoUier 

itate,  see  V<n^^  of  Lam,  S, 
Of  goods,  contract,  see  Shipping, 

Idability  u  warflhonsemftn. 

1.  In  an  action  against  an  ezpren  com- 
pany for  the  value  of  a  trunk  which  had 
been  misdellvered,  plaintiff  testified  that, 
when  the  trunk  reached  Its  destination,  the 
compauy's  agent  agreed  that  platntiO 
micht  take  some  things  oat  of  the  trunk, 
and  leave  it  In  the  office  ftura  day  or  so, 
upon  paying  the  charges  and  signing  a  re- 
ceipt, and  that,  upon  calling  for  the  trunk, 
he  was  Informed  that  it  had  been  delivered 
to  other  parties  upon  tbe  supposition  that 
he  had  sentfprlt.  Tbe  agent  testified  that 
he  had  no  authority  to  make  such  an  ar- 
rangement, but  did  not  say  that  he  so  no- 
tified plaintiff.  Htld.  that  there  had  not 
been  a  complete  dellveiy  of  the  trunk  to 


plaintiff,  and  that  the  question  of  defend- 
ant's  liability  as  a  warehouseman  should 
have  been  submitted  to  the  Jury,  for,  if  the 
arrangement  was  made  before  payment  of 
the  charges  and  signing  of  the  receipt,  with 
a  view  to  giving  plaintlS  reasonable  op- 
portunity of  sending  for  his  goods,  it  was 
a  matter  within  the  apparent  scope  of  tbe 
agent's  authority,  and  would  bind  the  com- 
pany In  the  absence  of  any  notice  to  plain- 
tiff of  any  restriction  on  the  agenrs  au- 
thority.—Oderkirk  v<  Fugo,  If  N.  T.  a 
871. 

Carriage  of  passengers  —  Bast  in 

drawing-room  oar. 

3.  Plaintiff  purchased  from  defendanf  i 
agent  a  ticket  for  a  seat  in  defendant's 
drawing-room  car.  Having  lost  it  he  ap- 
plied to  the  agent  for  another.  This  the 
agent  refused,  as  the  diagram  showing  the 
seats  for  which  tickets  had  been  issued 
was  no  longer  in  his  possession,  but  he 

fave  plaintiff  his  personal  card  on  which 
e  wrote  and  signed  a  statement  that  plain- 
tiff held  such  seat.  Plaintiff  presented  the 
card,  wttii  tbd  explanation,  to  the  coadoct- 
or  of  tbe  car,  but  he  refused  to  permit 
plaintiff  to  occupy  the  seat,  althooj^  It 
was  marked  on  tbe  diagram  as  sold,  and  no 
other  penon  had  d^med  It,  waA  informed 
plaintiff  that  he  mast  pay  for  tlie  seat  or 
leave  the  car;  whereupon  plaintiff  passed 
into  a  common  car,  and  continued  tnere  to 
the  end  of  his  trip.  Held,  that  the  ezcla- 
sion  of  plaintiff  from  the  seat  was  unrea- 
sonable, and  defendant  was  liable  In  dam- 
IS  suflBcient  to  compensate  plaintiff  tttt 


t£e  injury.  Yak  Bruht,  P.  J..  disseaUitg- 
-Buck  V.  Webb,  11  N.  T.  8  617. 

Idmlting  liabiUty. 


8.  By  a  contract  between  a  ndlroadcoB- 
pany  and  a  telegraph  company,  the  former 
agreed  to  pass  the  oflScers  and  employes  of 
the  telegraph  company  when  traveling  on 
telegraphic  business,  provided  they  had 
passes  of  tbe  railroad  company,  "In  which 
all  responsibility  of  tbe  railroad  company 
for  any  loss  or  damage  or  injury  to  said 
officers  and  employes  shall  be  wuved  and 
released  In  the  form  usual  In  stidi  cases. ' 
In  an  action  against  the  railroad  company 
for  injuries  by  its  negligence  to  a  tele- 

Srapbfc  employe,  defendant  offered  in  evl- 
ence  the  contract,  and  also  offered  to 
prove  that,  at  the  time  of  the  Injnrr.  plain- 
tiff was  riding  upon  a  pass  Issaed  Uierenn- 
der,  on  business  of  the  telegraph  company. 
Held,  that  this  did  not  constitute  a  defense, 
in  the  absence  of  proof  of  the  stipulations 
contained  in  the  pass,  as  the  contract  did 
not  exempt  from  liability  for  negU^nce. 
but  provided  for  arelease  therefrom  toap- 
pear  on  the  pass.— BlUott  t.  New  Tone 
Cent  A  H.  R  R  Ca,  11  N.  T.  a  6M. 
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CniMtacltoii  of  deed  to.  lee  Detd,  4  0^ 

OERTIOHART. 

To  nTiew  ertoneom  tautlon.  Ma  Taxa- 

tion,  8,  4. 

When  lies. 

1.  Ab  the  settlement,  by  the  comptroller 
of  ibe  state,  of  an  aiMSOUDt  for  taxes  u^aioat 
a  corporation,  may,  nnder  Laws  N.  YT 1889, 
c  46S.  be  revlaed  and  readjuited  by  him 
on  evidence  submitted  to  him,  and  hli  ac- 
tion on  an  application  for  snch  revision 
may  be  reviewed  upon  certiorari,  a  writ  of 
criivrari  to  review  such  settlement,  before 
application  for  revision,  Is  within  the  re- 
striction of  Code  Civil  Proc.  N.  Y.  S  8182, 
anbd.  S.  that  the  writ  cannot  be  Issued 
**wbere  the  body  or  oflScer  makin^^  the  de- 
termination is  expressly  authorized  by 
stntute  to  rehear  the  matter  upon  the  relat- 
or's application."— People  v.  temple,  11 
N.  Y.  s.  m 

Striking  matter  ftom  return. 

7.  There  is  no  provision  of  law  or  prac- 
tice permitting  any  matter  to  be  stricken 
from  a  return  to  a  writ  of  «rtt«wt— Peo- 
ple V.  Grant.  11  N.  Y.  S.  005. 

Champerty  and  Maintenance. 

Effect  of  deed  of  land  in  advene  poueulon 
of  uother,  we  jEi(c>pp<  1. 

Change  of  V6naa. 

Bee  Venue  In  Otvil  Cages. 

Character. 
InstracUona  as  to,  see  CWmAMi  Lau,  0. 

OHASITIES. 

Validity  of  beqneet  <ff  devise. 

1.  Laws  N.  Y.  1848,  c  819,  S  8.  provides 
that  "any  corporation  formed  under  this 
act  shall  be  capable  of  talting,  holding,  or 
receiving  an^  property  •  •  •  by  vfrtne 
of  any  oeviie  or  bequest.  •  *  *  pro- 
vided *  *  *  no  auch  devise  or  beqaest 
aball  he  valid  in  any  will  which  shall  not 
have  been  made  ana  executed  at  least  two 
months  before  the  death  of  the  testator.  ** 
I/eld,  that  devises  made  within  two  months 
of  testator's  death,  to  societies  incorporat- 
ed under  said  law,  and  nnder  laws  which 
gavo  them  power  to  take  by  will,  "subject 
to  the  provision!  of  law  relating  to  devises 
and  beqaests,  *  were  Invalid,  though  in  the 


will  revoked  by  said  will  similar  derleei 
had  been  made  to  the  societies.— In  re 
Benedict's  Will,  U  N.  Y.  a  268. 

8.  Testatrix  executed  a  codicil  recitlntf 
that,  "doobts  having  arisen  as  to  the  valid- 
ity of  the  bequests  made  for  charitable 
pnrposes  In  my  said  will,  I  hereby  modify 
said  will  *  *  *  by  making  my  friend 
W.  my  residuary  legatee  and  devisee,  and 
hereby  request  him  to  carir  into  effect  my 
wishes  io  respect  thereto;  ontthli  is  not  to 
be  construed  into  an  absolute  direction  on 
my  part,  but  merely  my  desire."  The 
charitable  bequests  referred  to  were  made 
void  by  death  of  testatrix  within  two 
months  after  the  making  of  the  will.  Laws 
N.  Y.  1848,  c.  819,  %  0.  BOd,  that  parol 
evidence  was  Inadmissible  to  establish  any 
agreement  between  testatrix  and  W.where- 
by  be  was  to  carry  out  the  trust,  and  the 
codicil  was  not  Invalid  as  in  contravention 
of  the  statute.— ht  re  Eelemen'a  Will.  11 
N.  Y.  S.  189. 

8.  A  bequeat  of  money  to  each  of  the 
pastors  01  certain  chnrches,  to  pay  for 
masses  to  be  said  in  said  churches,  for  the 
repose  of  testatrix's  soul,  and  the  souls  of 
some  of  her  relatives,  is  not  within  Laws 
K.  Y.  1860.  c.  860,  which  provides  that  no 

Serson  having  certain  relatives  living  shall 
evise  or  bequeath  to  any  religiooi  corpo- 
ration more  than  half  of  his  estate,  the  be- 
quest being  to  the  priest  in  each  case,  and 
not  to  the  religious  corporation. — Vander- 
veer  v.  McEane,  11  N.  Y.  8.  806. 

CHATTEL  aiOBTOAOES. 

On  crops. 

1.  The  tenant  of  a  farm  mortgaged  a  crop 
growing  thereon  to  his  landlord,  as  seen- 
rity  for  unpaid  rent.  Meld  that,  as  between 
the  parties,  the  crop  was  personal  proper- 
ty, and  that  the  mortgage  must  be  nlea  aa 
a  chattel  mortgage  in  order  to  be  valid  aa 
against  subseauent  purchasers  and  mort- 
gagees in  good  faith.— Harder  v.  Flaaa,  11 
N.  T.  a  m 

Becording  —  Bona  fide  purohasera 
and  mortgaffees. 

9.  G.  agreed  to  furnish  certain  machinery 
to  defendants,  who  paid  therefor  in  ad- 
vance on  G.'s  representationa  that  he  had  a 

Serfect  and  unincumbered  title.   G.  or- 
ered  the  machinery  of  plalnUfls,  and  gave 
a  chattel  mortgage  thereon  to  secure  ita 

Srice.  Tfae  machinery  was  delivered  to 
efendants.  as  G.  received  It  from  plain- 
tiffs, considerable  expense  being  incurred 
by  defendants  in  setting  It  up  in  their  fac- 
tory. The  mortgage  was  not  filed  until 
more  than  a  year  afterwards.  Plaintifla 
knew  the  machinery  was  for  defeod- 
anta*  factoty,  bat  not  that  it  had  been  paid 
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for.  ffdd,  that  def endaaU  ware  not  sob- 
■equeat  porchaun  In  good  faith,  withlo 
Lawi  N.  T.  1888,  o.  m,%  1,  prorldlngthat 
a  chattel  mortgage  ihall  be  void  aa  asalost 
''■□baeqaent  pnrcbaMra  in  good  faith," 
anlew  filed.— Deel^  v.  Dwight,  11  N.  Y. 

aw. 

8.  A  chattel  mortgage  glren  for  an  exist- 
ing indebtedness,  uthoagh  Talid  aa  be- 
tween the  parties,  does  not  conatitnte  the 
mortgagee  a  mortgagee  fn  good  faith,  with- 
in Laws  N.  Y.  lE^.  c.  870,  providing  that 
QDleaa  a  chattel  mortgage  is  filed  it  shall  be 
Told  aa  againgt  aabaeqnent  mortgagees  in 
good  faith.  —  Harder  t.  Flass,  11  N.  Y.  8. 

m 

Bights  under  unrecorded  mortgage. 

4.  Where  a  creditor  who  holds  a  chattel 
mortgage  of  his  debtor's  property  which  la 
void  as  to  other  creditors  of  the  debtor  be- 
caase  it  waa  not  filed  takes  possession  of 
the  mortgaged  property  with  the  consent 
of  the  debtor  aa  security  for  the  debt,  he 
may  stlil,  as  against  the  other  creditors, 
hold  the  property  as  pledgee,  and  the  fact 
that  he  files  the  mortgage,  and  attempts  to 
■ell  under  It,  will  not  rendw  the  pledge 
Toid.— Bluioenthal  t.  Lynch.  11  N.  Y.  8. 

m 

lUght  to  posieeslon  of  mortgaged 
property. 

5.  IMor  to  the  appointment  of  s  receiver 
of  a  corporation,  executions  against  the 
corporation  were  levied  on  chattels  which 
tlie  corporation  had  previously  mortgaged. 
The  mortgage  provided  for  the  payment  of 
98.000.  by  fostallmenu  evidenced  by  15 
notes.  It  then  provided  that,  in  case  of 
default,  the  whole  sum  should  become  due, 
and  the  mortgagee  could  take  possession 
of  the  mortgaged  chattels.  It  further  pro- 
vided that,  until  default,  the  mortgagor 
was  to  remain  in  possession.  It  also  pro- 
vided that,  if  judgment  waa  entered  against 
the  mortgagor,  said  $8,000  should  then  be- 
come instantly  due,  and  the  mortgagee 
could  take  possession.  It  also  authorized 
the  mortgagee,  in  caae  of  default  in  pay- 
ment or  on  entry  of  judgment,  "to  enter 
any  place  where  the  chattels  were  and  take 
possession  of  same,  and  carry  away  the 
said  goods  and  chattels,  after  giving  five 
days'  written  notice  to  party  of  the  first 
part,  *  •  •  and  to  sell  and  dispose  of 
the  same  for  the  best  price  they  can  ob- 
tain." ffeld  that  the  flve-days  notice  was 
not  a  condition  precedent  to  the  maturity 
of  the  debt,  but  only  of  the  right  to  re- 
move and  sell  the  chattels;  and  that,  on  de- 
fault in  the  payment  of  a  note  or  on  the 
entry  of  a  judgment,  the  mortgagee  had  an 
instant  right  of  possession,  and  all  leviable 
interest  of  the  mortgagor  in  the  chattels 
was  destroyed.— Leadhetter  t.  N.  B.  Lead- 
better.  11  N.  Y.  &  888. 


VwcwOman — Commiulon  of  noetT^ 
er. 

0.  Bj  the  terms  of  «  mortgagfr  the  mort- 
gagee was  eotitied  to  retain  and  pay  oot 
of  the  proceeds  of  the  sale  of  the  mort- 
gaged property  not  only  hta  mortgage 
debt,  but  also  'all  chargea  touching  the 
aame. "  Br  the  oonsant  of  all  partlet.  the 
receiver  of  the  debtor  sold  the  mortgaged 
property.  JSeld  that,  so  far  as  the  sale  waa 
necessary  to  pay  off  the  mortgage,  the  re- 
ceiver acted  as  the  mortgagee's  agent,  and 
that  the  mortgagee  should  be  allowed  a 
sum  to  pay  the  receiver's  commisaion  on 
the  amoQBt  lo  told  for  the  mortgagee.— 
Leadbettei  v.  N.  H.  Leadbetter,  11  lj(.T.& 
888. 

Color  of  TitU. 
Bee  Adotrm  Foumttn,t. 

Complaint. 

See  Pleading .  1. 

Oompromise. 

Bee  J^tord  md  SaUtfoeiim;  Paywm^ 

Conditional  Sala. 

See  M^SO. 

Condition. 
In  Insurance  policy,  see  iMvronee,  B,T, 

CONFIJCT  OF  liAWS. 

Bate  of  Interest. 

1.  Pursuant  to  an  arrangement  made  In 

Washington,  D.  C.  between  plidntifl.  a 
resident  of  that  city,  and  defendant,  a  citi- 
zen of  New  York,  for  the  renewal  of  a  note 
held  by  plaintift  for  a  loan  to  defendant, 
a  new  note  bearing  Interest  at  7  per  cenL 
was  drawn  by  defendant,  payable  at  a  bank 
in  New  York,  to  the  order  of  a  par^  who 
resided  in  that  state,  and  who  indoraed  and 
mailed  the  note  to  plaintiff,  who  then  de- 
livered up  the  old  note.  Sdd,  that  the 
question  of  interest  was  to  be  determined 
according  to  the  law  at  Washington.— Sta- 
ples V.  I^ott,  11  N.  Y.  a  834.« 

Action  on  penal  etatrnte  of  anottier 

Btate. 

S.  The  Pennsylvania  act  of  Jnne  4,  1888. 
declaring  unlawful  and  forbidding  certain 
undue  or  unreasonable  dlsciiminatlona  by 
railroad  companies  and  other  common  car- 
riers, etc..  In  the  transportation  of  proper- 
ty.  and  providing  that  "any  violation  of 
this  provision  shall  make  the  offending 
company  or  common  carrier  liable  to  the 
party  injured  for  damages  tnble  the 
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amoDDt  of  injory  laffend,  *  li  a  {Moil  stat- 
ute, and  aa  action  tberaon  cannot  be  main- 
tained In  the  oonrts  of  another  state.  Af- 
flnnlnc  9  N.  T.  S.  Langdon  t.  Stw 

Tork,Ti.  E.  A  W.  R  Co.,  U  N.  Y.  S.  814. 

OonalderatioxL. 
Of  not*,  na  Jfiv'teN'  IntlrummlK,  1 

coNSFmAcnr. 

SepuAte  aottons  against  oonspira- 

Where  an  Insolvent  firm  conceals  Its 
financial  condition,  by  means  of  a  conspir- 
acy between  it  and  one  of  itsoreditors,  and 
obtains  a  flctiUous  credit,  on  the  strength 
of  which  It  makes  separate  and  distinct 
purchases  of  goods  at  different  tiineB.  the 
eeller  may  maintain  a  separate  and  distinct 
action  for  the  damages  reBultlnfi:  from  each 
sale  against  both  the  insolvent  firm  aiMl  the 
creditor,  as  the  gist  of  such  action  is  not 
the  conspiracy,  but  the  damages  suffered 
by  the  seller.— Lee  v.  Taylor,  11  N.  T.  8. 
181. 

Ckmstables. 

See  Sherifft  and  ConstabUt. 


CONSTmiTIONAIi  TuAVT, 

Enactment  of  statute,  see  Btaiuut, 
Power  of  legislature,  see  Canalt. 

Titles  of  laws. 

1.  Uws  N.  T.  1889.  c.  291,  entitled  "An 
act  to  establish  and  maintain  a  water  de- 
partment in  and  for  the  city  of  Syracuse," 
and  providing  for  obtaining  water  from 
Skaneateles  take,  and  for  the  condemna- 
tion proceedings  necessary  for  that  pur- 
pose, is  not  obnoxious  to  Const  K.  Y.  art. 
3.  %  16,  forbidding  ttio  passage  of  any  pri- 
vate or  local  bill  embracicg  more  than  one 
Bubject,  which  shall  be  expressed  in  its 
title.— Sweet  v.  City  of  Syracuse,  11  K.  Y. 
S.  114. 

Iiocal  laws. 

3.  LawsK.  T.  1888,  a  830.  authorized  the 
superintendent  of  public  works  to  expend 
4:15,000  "towards  dredging  and  excavating 
the  channel  of  the  Seneca  river  from  its 
intersection  with  said  [Seneca]  canal.  In 
the  village  of  Waterloo,  to  the  old  Bear 
race,  and  thence  towards  dredging  and  ex- 
cavating the  said  race  to  Washington 
street,  in  sMd  villaga,  so  aa  to  admit  the 
passage  of  canal-boats  therein  from  said 
canal."  Bear  race  and  the  lands  on  both 
aides  of  it  were  private  property,  and  the 
race  constituted  no  part  of  the  canal  sys- 
tem of  New  York.  There  was  no  provis- 


ion for  acqntring  Bear  race  by  the  state. 
J9Ud.  that  the  act  of  1868  was  a  local  act. 
and  not  having  received  a  two-thirds  vote 
of  the  legislature,  as  required  by  Const.  K. 
Y.  art  1,  B  9,  was  void.— Waterloo  Woolen 
Hannf'g  Co.  v.  Shanahan,  11  N.  Y.  &  8S9. 

8.  A  local  law  which  did  not  receive  a 
two-thirds  vote  of  the  legialatare,  as  re< 
quired  by  Const  N.  Y.  art  1,  g  9.  to  make 
It  valid,  cannot  be  upheld  on  the  ground 
that  subsequent  legislation  may  make  Its 
purposes  public— Waterloo  Woolen  Man- 
ufg  Co.  V.  Bhaoaban,  11 N.  Y.  &  8201 

Due  prooeaa  of  law. 

4  llie  seizure  of  a  householder's  prop- 
erty for  the  ooo-oayment  of  an  assessment 
for  water-rates,  levied  against  him.  with- 
oat  notice,  and  withont  an  opportunity  to 
be  heard  In  defense,  Is  a  taking  of  prop* 
erty  without  "doe  process  of  law, "  within 
Const  N.  Y.  art  1.  §  6.— Dasey  v.  Skinner. 
11  N.  Y.  a  821:  Id.  8;:8. 

6.  Code  Civil  Proc.  N.  Y.  g  3247,  provid- 
ing that  where,  after  suit  brougnt,  the 
cause  of  action  becomes  the  property  of  a 
person  not  a  party  to  the  action,  the  trans- 
feree, or  other  person  Interested,  is  liable 
for  costs,  as  If  be  was  the  plaintiff.  Is  not 
in  conflict  with  the  constitution  ot  the 
sute.— Tucker  v.  Oilman,  11  N.  Y.  &  050. 


CONTEMPT. 

Befusal  to  pay  alimony,  see  Divorce,  8,  9l 

Procedure. 

1.  Code  Civil  Proc.  N.  Y.  82281.  provides 
that,  "if  It  is  determined  that  the  accnsed 
has  committed  the  offense  chnrged,  *  •  • 
the  conrt,  Judge,  or  referee  must  make  a 
final  order  accordingly,  directing  that  he 
be  punished  by  fine  or  imprisonment,  or 
botn.  as  the  nature  of  the  case  requires. 
A  warrant  of  attachment  must  issue  ac- 
cordingly." Held  that  where  no  final  or- 
der adjudging  defendant  guilty  ot  con- 
tempt appears  in  the  record,  the  warrant 
of  attachment  Ii  Insufficient,  and  defend- 
ant will  be  discharged  on  ha6eag  eorpvi.— 
In  re  Crosher.  11  NT  Y.  B.  604. 

Impriaonment — Admission  to  bail. 

8.  Code  Civil  Proc.  N.  Y.  g  2288.  provid- 
ing that  where  a  defendant  imprisoned  for 
contempt  in  supplementary  proceedings, 
as  prescribed  in  section  2457,  is  unable  to 
endure  the  Impriaonment.  or  pay  the  sum, 
or  perform  tlie  act  or  duty  required,  the 
conrt  may,  in  Its  discretion,  ana  on  such 
terms  as  Jnstlce  requires,  order  hfm  to  be 
discharged  from  Imprisonment  Is  the  only 
authority  for  releasing  a  person  so  impris- 
oned, and  a  motion  to  be  admitted  to  bail 
pending  an  appeal  from  the  order  of  oom- 
mlimaat  will  be  denied.   The  application 
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for  relief  mu»t  be  mftde  undef  Mid  section 
ttdS.— TAlentioe  &  Co.  t.  Handel,  11  N.  Y. 

CONTBACTS. 

See,  also,  Aeeortt  and  SaU^aetion;  Afttgn- 
meni;  AattgnmmtforBenejU^fOrtdUora; 
Oarriert:  Chattel  Mortgaget;  Covmanta; 
DMd;  Faetort  and  Brokert;  Fraud*,  Stat- 
ui»of:  Fraudulent Omveganeea;  Guaran- 
tH!  Jneurance;  Landlord  and  TenaTit; 
Marine  Inaunme«;  M&r^gee;  JST^otiable 
InatrvmmU:  Partnership;  Pledge;  Prin- 
cipal and  AgeiU:  Sale;  &>eeiflc  Perform- 
ance; Uturg;  Vendor  ana  Vendee. 
For  carriage  of  goods,  tee  Shipping, 
Measure  of  damagM  for  breach,  loe  Ztam* 
aget,  1.  a. 

Of  corporation,  tee  OotyorattonM,  %  ft 
Rescluion,  see  Sale,  4-9. 

Validity — Certainty. 

1.  An  Insolvent  coT£>oratioa  beingpreseed 
to  pay  a  certain  claim,  its  president  agreed 
viUi  the  creditor  not  to  draw  or  receive 
any  salary  from  the  company  while  its  af- 
fairs were  being  liquidated,  in  considera- 
tion of  the  claim  not  being  pressed  to  com- 
palsory  collection.  Held,  thst  the  agree- 
ment was  too  vague  and  indefinite  to  be 
enforced.  Babtlbtt,  J.,  dtisents.— Snow 
T.  Rusael  Coe  FertUlzer  Co..  11  N.  T.  8. 
493. 

Interpretation. 

8.  P.,  a  New  York  nerchant,  obtdned 
loiters  of  credit  of  D.,  H.  ft  Co.  aathorla- 
Ing  A.  to  draw  on  D.  H.  &  Co.,  of  Paris, 
"for  the  cost  of  merchandise  to  be  export- 
ed to"  tbe  United  States,  the  bills  of  lad- 
ing to  be  to  the  order  of  D.,  H.  &  Co.  At 
the  same  time,  F,  agreed  that  D.,  U.  &Co. 
shonld  have  a  ipecmo  lien  on  Uie  goods, 
merchandise,  and  bills  of  lading  to  cover 
their  advances  nnder  the  credit,  and  also 
as  security  for  any  other  indebtedness,  D., 
U.  &  Co.  to  have  power  to  take  possession 
and  dispose  of  the  property  at  discretion. 
Beld,  that  D.,  M.  &  Co.  became  the  owners 
of  tine  property  bought  with  the  advances 
under  the  letters  of  credit,  subject  to  an 
agreement  to  sell  and  deliver  to  P.  when 
he  should  repay,  not  only  the  amount  ad- 
vanced, but  the  other  Indebtedness  re- 
ferred to  in  the  agreement— Drexel  v. 
Pease.  11  N.  T.  8. 1^. 

S.  P.  obtained  possesaion  of  the  bills  of 
lading  from  D.,  M.  &  Co.  by  executing  to 
them  receipts  reciting,  "I  hold,  and  hereby 
agree  to  hold,  in  storage,  as  their  property, 
with  liberty  to  sell  tbe  same  for  tjjeir  ac- 
count," etc..  It  being  further  recited  that 
"the  intention  of  the  undersigned  in  giviog 
this  trust  receipt"  was  to  protect  and  pre- 
serve unimpaired  the  title,  ngbts,  and  inter- 
ests of  D.,  U.  &  Co.  in  said  propcniy,  and  to 


act  entirely  as  their  uents.  Held,  that  this 
did  not  in  any  way  t^ange  the  relation  of 
the  parties  to  the  ownenhip  of  the  prop- 
erty and  bills  of  lading.— Drexel  v.  nase, 

II  N.  Y.  8.  18a 

4.  Defendant  agreed  with  plafntifl  that. 
If  the  latter  would  use  bis  influence  to  se- 
cure for  the  former  a  contract  for  the  cab- 
inet work  in  tbe  houses  of  one  D..  plaiotiff 
should  receive  for  such  services  10  per 
cent,  of  the  contract  price.  Held,  that 
plaintiff's  right  to  compensation  for  bis 
services  wss  dependent  upon  tbe.maiiiD^ 
of  a  contract  between  defendant  and  D.. 
bnt  that  it  was  immaterial  whether  or  not 
the  contract  was  procured  through  the  ef- 
forts of  plaintiff,  defendant,  or  a  third  par- 
ty.—Humo  T.  George  a  Flint  Co.,  11  N.Y. 
8.481. 

5.  An  agreement  by  defendants  to  pay 
plaintiff  commissions  on  consignments  of 

foods  to  them  for  sale,  "InQueDced"  br 
im.  for  one  year,  was  terminated  by  de- 
fendants, pnrsaant  to  its  conditions,  before 
the  end  of  the  year.  Held,  that  plaintiff 
was  entitled  to  commissions  on  goods  coo- 
signed  and  received  before  tbe  termination 
of  the  agreement,  althou^  not  then  sold. 
-Blake  v.  Voight,  11 K.  Y.  &  716. 

Ferformance. 

6.  Plaintiff  and  defendants  executed  a 
writing  by  which  pl^ntiff  leased  to  de- 
fendants its  franchises  and  rights  to  con- 
struct and  operate  a  street  railroad  over 
certain  streets,  plaintiff  agreeing  to  obtain 
the  consent  of  the  c\Xj  authorities  to  the 
construction  and  operation  of  a  cable  line, 
and  defendants  agreeine  to  pay  $15,000  a 
year  to  plaintiff.  Held,  in  an  action  on  the 
agreement  that  plaintiff,  having  failed  to 
obtain  the  consent  for  the  construction  of 
the  cable  over  a  certain  street  In  the  route, 
could  not  recover. — AtlanUe  Ave.  R.  Co.  v. 
Johnson.  UN.  Y.  8. 106. 

7.  Where  a  contractor  for  the  erection 
of  a  two-Btory  frame  dwelUng-boase. with- 
out permission  of  the  architwt  or  owner, 
constructs  the  rear  part  of  the  boose  five 
inches  lower  than  the  height  called  for. 
there  is  a  substantial  failure  to  perform 
the  agreement  which  will  preclude  a  re- 
covery thereon. — Oberliea  t.  BuUncer,  U 
N.  Y.  8.  264. 

Beeoiaslon. 

8.  On  November  9. 1887,  plaintiff  agrceil 
in  writing  to  furnish  to  defendants  Vi>*i 
tons  of  straw-board,  to  be  shipped  daring 
the  rear  1688.  Defendants  Knew  wheii 
making  the  contract  that  plaintifTs  mill  for 
making  the  straw-board  was  nottobecom 

fileted  for  some  time.  It  was  completed 
ate  in  December,  1887,  and  thereafter 

Elaintlff  furnished  straw-boud,as  reqnirrd 
y  defendants,  until  July,  1888,  when  or 
ders  for  488  tons  had  been  giTen.  and  4SA. 
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tons  had  beenjOeUTered.  Defetfdanti  then 

made  default  In  piymeot.  whereupon 
pl&intiff  refused  farther  to  carrr  oat  the 
contract.  Defeudants  alleged  ttiat.  at  the 
dare  of  the  cootract.  they  bad  ordered  ver- 
bally 100  tODi  which  plamtiS  had  oot  de- 
Urered;  but  thfi  WM  denied  by  plaintiff. 
Held,  that  dafendanta  were  not  Juatifled  in 
treatlDR  the  contract  as  rescinded  at  the 
time  oi  their  own  default.— Kokomo  Straw 
Board  Co.  v.  Inman,  11  N.  T.  6. 839. 

Actions. 

9.  Under  an  agreement  to  pay  to  plain- 
tifT  conimissIonBon  consignments  of  goods 
for  sale  during  one  year,  where  defend- 
ants had  made  payments  to  him  of  com- 
mlBtiona  on  aeparate  consignments,  they 
could  not  defeat  an  action  for  other  com- 
misslona  by  setting  np  that  the  agreement 
was  an  entire  contract— Blake  T.  Voight, 
U      Y.  a  Tie. 

 Bridanoe. 

10.  In  an  action  for  serTlcea  rendered 
under  an  aj^ement  by  plaintiff  to  tite  bia 
inflnenee  with  one  D.  to  procure  fordefeod- 
ant  a  contract  for  work  on  D.'s  boose,  it 
was  not  error  to  ezclnde  questions  put  by 
defendant  to  D.  as  to  whether  or  not  the 
latter  was  Induced  by  plaintiff  to  make  the 
contract,  or  whether  or  not  D..  at  the  time 
of  entering  Into  the  contract,  disclosed  to 
defendant  tbat  he  proposed  to  make  It  by 
reason  of  plaintiff's  endearors,  or  tbat  be 
was  iDtroclnced  to  defendant  by  plaintiff. 
—Hume  T.  George  O.  Flint  Oo.,ll  N.  T.  B. 
491. 

Contributory  Negligence. 
Sea  S'0ffl^mu»,9. 

OOHVEBSIOK. 

See,  alio.  Trover  and  ConeariAnk 

Of  realty  into  personal^. 

A  testator  authorized  his  exeeatert,  or  a 
majority  of  them,  to  sell  his  estate  upon 
BUC&  terms  as  seemed  proper  within  three 
years  after  his  wife's  death.  By  a  subse- 
qtient  clause  of  bis  will  he  authorized  bis 
executors,  or  a  majority  of  them,  as  soon 
as  convenient  after  his  death,  to  sell  bis 
real  estate  on  such  terms  ss  seemed  proper, 
within  three  years  after  bis  death,  and  an- 
til  said  real  estate  was  sold  he  authorized 
his  executors  to  take  charge  of  It.  Held, 
tbat  this  did  not  constitute  an  equitable 
conversion  of  the  realty  into  personalty 
u  pon  testator's  death,  so  as  to  render  op- 
e  retire  a  bequest  of  a  share  of  testator  s 
residuary  estate,  eoniistlogof  real  estate, 
t  (f  a  religious  society  not  authorized  to  take 
reel  estate  by  devise.-- Fraaer  v.  Trustees 
of  the  General  Assembly  of  the  United 
I'resbyterian  Church,  11  N.  Y.  &  884. 
V.llH.Y.8.— 62 


OOBFORATIONB. 

See,  also,  Bank$  and  Banking;  Carriers; 
Ui)Tt9  and  Street  Baibroad$;  Inturanee; 
Municipal  Ccrporatiotu:  Railroad  Com- 
paniet;  BeUgiott§  Socieuea. 

AcUon  against  directors,  sea  LimitaHen  tf 
Aetitnu,  2. 

Possession  of  corporate  seal,  tee  BeligioMt 

Bodetiea. 
Purchase  of  stock,  see  SoZs.  2, 
Qvo  warranto  proceedings  against  officer, 

see  Quo  Warranto, 
Right  to  appeal,  see  Appec^  1. 
Service  of  summons,  see  Wriig,  4,  S. 

Organisation. 

1.  A  certiflcaie  of  incorporation  was  is- 
sued to  residents  of  New  York  by  the  sec- 
retary of  state  of  West  Virginia,  nnder 
Code  W.  Va.  1884.  c.  64,  S  10.  which  pro- 
vides that  "when  a  certlQcate  of  incorpo- 
ration shall  be  issned  by  the  secretary  of 
state  pursuant  to  this  chapter,  the  corpo- 
rators named  In  the  agreement  recited 
therein,  and  who  shall  have  signed  the 
same,  *  *  *  shall,  from  the  date  of 
said  certificate,  *  *  *  be  a  corporation 
by  the  name,  and  for  the  purposes  and 
business,  therein  specified."  The  cor- 
poration was  organized  under  sucb  cer- 
tificate, and  was  engased  In  the  busi- 
ness therein  specified.  Jle'd,  tbat  It  could 
not  be  objected,  in  an  action  against  the 
corporation  for  personal  injuries,  that  in 
its  orftaitization  the  corporation  violat- 
ed a  further  provision  of  tne  Code  of  West 
Virginia  tbat  every  director  must  be  a  res- 
ident of  that  state,  unless  it  is  otherwise 
provided  by  a  by-law.— Demarest  t.  Flack. 
11  N.  Y.  S.  88. 

Consolidation — Tax  on  filing  inoor- 
poration  papers. 

2.  A  corporation  formed  by  the  consoli- 
dation of  previously  existing  corporations 
is  liable  to  the  tax  of  i  of  1  per  cent  on 
tbe  amount  of  Its  capital  stock,  required 
by  Laws  N.  Y.  1886,  c.  148.  g  I.  to  be  paid 
on  Qling  incorporation  papers  by  "every 
corporaUon  •  •  •  incorporated-  by  or 
under  any  general  or  special  law  of  this 
state,  having  capital  stock  divided  Into 
shares,"  though  each  of  tbe  corporations 
BO  consolidated  paid  such  tax  on  its  own 
incorporation.— People  v.  Rice,  11  N.  Y.  8. 
249. 

Officers  —  Iiiabillty  for  corporate 
debts. 

8.  The  annual  report  of  a  company,  or- 
ganized under  Laws  N.  Y.  187B.  o.  611, 
msde  under  ieetlon  18  of  that  act,  which 
requires  such  a  report  to  state  "the  amount 
of  capital,  and  the  proportion  actually 
paid  in,  *  *  *  and  tne  names  of  Its 
then  Btockholdwi^**  named,  as  a  stock- 
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holder  to  \he  amount  of  fLOOO'vA  person 
trho  was  not  aod  nev^r  had  been  the  own- 
er of  any  of  the  stock;  and  it  inctuded,  as 
part  of  a  total  capital  of  $14,800  stated  to 
Lave  been  paid  in,  this  amount  of  $1,000, 
and  also,  probablv  br  error  in  footing  the 
items,  an  additional  $1,000.  for  which  there 
was  no  foundation  whatever.  Held,  that 
these  statements  were  not  bo  materially 
false  as  to  render  the  offlceri  who  signed 
the  report  liable  for  the  debts  of  the  cor- 
poration, under  section  31  of  the  act,  im- 
posing such  liability  on  all  offlcera  of  snch 
a  corporation  signineareporf*  false  Id  any 
material  representation. '^Walton  t.  God- 
win. 11  K.  Y.  S,  891. 

4.  A  note  of  an  assoelatioo,  of  which  one 
M.  was  treasurer,  held  by  pl^ntlff,  was 
paid  to  a  corporation  of  which  H.  was  also 
treasurer.  The  corporation  issued  to  plain- 
tiff a  pass  book,  in  which  was  entered,  un- 
der bis  name  as  "in  special  account  with" 
the  corporation,  a  credit  of  the  amount  as 
"  ca^. "  Partial  payments  were  afterwards 
received  by  him  thereon.  The  testimony 
of  H.  tended  as  much  to  establish  a  loan 
by  plaintiff  to  the  corporation  as  to  estab- 
M'sh  a  deposit  The  corporation  was  pro- 
hibited by  statute  from  carrying  on  a  bank- 
ing business,  but  had  power  to  borrow 
money.  Held  that.  In  the  absence  of  proof 
of  an  express  agreement  by  plaintiff  to  al- 
low bis  money  to  remain  for  any  definite 
period,  the  indebtedness  of  the  oorpora- 
tion  to  him  therefor  was.  created  when  it 
received  the  money;  and  bis  right  of  action 
Against  a  director,  under  Laws  N.  T.  1875, 
c  611,  making  directors  of  such  a  corpora- 
tion liable,  on  failure  to  file  the  annual  re- 
port required,  "for  all  the  debts  of  the  cor- 
poration then  existing. "accrued  when  the 
4noney  was  so  received  by  the  corporation. 
—Chapman  v.  Comstook,  11  N.  Y.  &  9S0. 

■Offloen— Bights  u  orediton  of  oor- 
poration. 

8.  Under  1  Rev.  St.  N.  Y.  c.  18.  tit.  4,  g 
-4,  forbidding  a  corporation  or  its  officers, 
when  it  has  refused  payment  of  its  debts, 
"to  assign  or  transfer  any  of  tbe  property 
or  choses  in  action  of  such  company  to  any 
officer  or  stockholder  of  such  company, 
directly  or  indirectly  for  the  payment  of 
any  debt,"  a  trustee  of  such  a  corporation 
-cannot,  as  a  creditor,  maintain  an  attach- 
ment against  its  property,  even  though  he 
has  not  been  active  as  a  trustee,  and  bis 
co-trustees  have  conspired  to  defraud  him 
and  other  creditors.  Following  Ktngsley 
.V.  Bank.  81  Hun,  320.— Throop  v.  Hatch 
Lithographic  Co..  11  N.  Y.  S.  583. 

6.  Where  a  creditur  of  a  corporation, 
who  is  also  a  stockholder  and  director 
thereof,  obtains  Judgment  against  it,  with 
tbe  co-operation  of  his  associates  in  the 
board  of  trustees,  the  oorDoratioa  baioji. 


insolvent,  tbe  case  Is  In  violation  of  1  ftev. 
St.  N.  Y.  p.  608.  4.  profaibitlng  any  officers 
of  a  corporation  from  assigning  or  dispos- 
ing of  its  property,  for  the  payment  of  a 
debt,  or  from  making  any  transfer  in  con- 
templation of  insolvency;  and  tbe  Judg- 
ment and  sale  thereunder  are  void  as  to 
other  Judgment  creditors. — King  v.  Union 
Iron  Co.,  11  N.  Y,  S.  608. 

7.  But  where,  however,  then  is  no  Intent 
to  defraud  creditors,  except  as  derived 
from  the  statute,  and  the  Judgment  cred- 
itor, who  purchased  the  property  at  the 
execution  sale,  pays  off  a  prior  mortgage 
thereon,  besides  other  outstanding  indebt- 
edness of  the  company,  the  lien  of  tbe 
other  judgment  creditors  is  subject  to  such 
mortgage  and  Indebtedness.— King  T.  Un- 
ion Iron  Co.,  11  N.  Y.  &  80B. 

ContractB. 

8.  A  mortgage  given  by  a  corporation  Is 
not  invalidated  by  the  fact  that  tbe  resolu- 
tion therefor  was  adopted  by  the  votes  of 
persons  owning  the  Ipdebieaness  intended 
to  be  secured,  where  it  appears  that  sucb 
indebtedness  was  a  valid  and  binding  one. 
the  greater  part  of  it  being  already  secured 
by  mortgages,  and  that  the  rate  ox  interest 
was  reduced.— RlttenhonseT.WiDob,  11  N. 
Y.  8.  122. 

0.  A  corporation  is  bound  by  a  contract, 
within  the  general  scope  of  its  business, 
made  by  an  agent  within  the  appareot 
scope  of  his  authority. — Beneach  v.  Jobn 
Hancock  Mut.  Life  Ins.  Co..  11 N.  Y.  a  348. 

Actions. 

10.  A  complaint  alleged  that  defendant 
was  a  domestic  corporafion;  that  plaintiff 
was  a  Judgment  creditor  of  the  corpora- 
tion; that  the  company  delivered  a  large 
quantity  of  its  bonds  to  some  of  the  stock- 
holders, defendants,  for  purposes  foreign 
to  Its  lawful  business,  as  was  well  known 
to  the  latter;  that,  to  secore  tbeae  bonds, 
a  mortgage  was  executed  to  them  of  mil  tbe 
real  and  personal  property  of  the  company ; 
tbat  such  mortgage  was  made  In  contcm 
plation  of  Insolvency;  that,  a  few  davs 
after,  tbe  mortgagees,  to  prevent  creditors 
of  the  company  from  obtaining  their  law- 
ful demands,  took  possenlon  oiF  tiie  goods 
of  tbe  company,  and  sold,  or  were  about  t« 
sell,  tbem.  and  apply  the  proceeds  to  the:r 
own  use.  and  tbe  use  of  the  holdera  of  snM 
bonds;  tbat.  shortly  afterwards,  the  muri 
gage  was  foreclosed,  and  a  Judgment  re- 
covered by  default,  directing  a  sale  of  the 
real  estate:  that  certain  direcion  and  8to<.  k- 
holders  of  tbe  company  procured  the  in- 
corporation of  anew  corporation;  and  that 
all  tbeae  proceedings  were  a  part  of  a 
fraudulent  plan  to  transfer  the  propertv  of 
defendant  company  to  tbe  new  corporation 
for  a  nominal  price,  and  to  defeat  the  rigUis 
of  creditors  of  defendant  oompany.  Th« 
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I:ef  demaaded  was  that  the  mortgage  be 
t  aside,  a  sale  of  the  real  estate  restraioed. 
id  the  persooal  property  restured  to  de- 
ndaat  company.  Ueld,  that  the  com- 
aiDt  stated  a  good  cause  of  action  under 
9de  Civil  Proc.  N.  Y.  g§  1781.  1783,  pro- 
ding  that  a  Judgment  creditor  can  main* 
in  an  action  to  compel  the  officers  of  a 
trporatioQ  to  account  for  their  official 
■Dduct  In  the  disposition  of  the  company's 
nds.  and  to  pay  over  money  or  property 
^qnired  to  themselves,  or  transferred  to 
hen,  by  a  Tiolation  of  their  dntlea,  as 
ell  as  to  set  aside  any  alienation  or  threat- 
led  alienation,  of  the  company's  prop- 
ty.  contrary  to  the  law,  or  tor  a  purpose 
reign  to  its  lawful  buaineas.  —  Pheoiz 
at.  Bank  v.  A.  B.  Cleveland  Co..  11  N.  Y. 
878. 

11.  There  wu  no  defect  of  parties  de- 
odant  in  the  omission  of  the  names  of 
e  creditors  to  whom  the  bonds  were  de- 
rered,  and  to  whose  use  the  proceeds  of 
e  property  had  been  appliwl. — Phenix 
at.  Baolc  t.  A.  aXUereland  Ca,  11  N.  Y. 
878. 

—  Proof  of  corporate  exiatenoe* 

12.  Code  Civil  Proc  N.  Y.  g  1776.  pro- 
dea  that,  in  actions  by  a  corporation, 
-oof  of  corporate  eziatence  need  not  be 
Ten  unless  the  answer  is  verified  and  con- 
ins  an  affirmative  allegation  that  plain- 
f  is  not  a  corporation.  Section  1779  pro- 
des  that  a  fore  rn  corporation  may  sue 
like  manner,  andsnbjectto  theaamereg- 
ations,  as  a  domestic  corporation,  '*ex- 
pt  as  otherwise  specially  prescribed  by 
(V. "  S^d  that,  there  being  .no  specific 
ovision  to  the  contrary,  an  answer,  in  an 
tioG  by  a  corporation  alleged  to  have 
en  created  by  the  laws  of  a  foreign  coun- 

which  merely  denies  on  information 
d  belief  that  plaiotifl  is  a  corporation, 
inaufflolent  to  pat  plaintiff  to  proof  of  its 
rporate  existence.  —  Taendstickitabrlks 
:tiebolaMt  Volcan  T.  Myen,  11  N.  Y. 
e«8. 

.8.  In  ordinary  actions  agaiotl  a  corpo- 
ion.  it  is  safficlent  to  prove  its  existence 
f'finro.— Benesch  v.  John  Hancock  Mat. 
^e  Ins.  Ca.  U     Y.  &  848. 

sBolution— Appeal. 
4.  In  an  actloa  to  dissolve  a  corpora- 
n  alleged  to  be  insolvent;  parties  who 
1  obtained  judgments  against  the  cor- 
*ation.  alleged  to  be  fraudulent,  were 
de  defendants.  An  order  was  granted 
show  cause  why  a  temporary  receiver  of 

property  of  the  corporation  should  not 
appointed,  and  an  injunction  pending 

action  be  granted  against  deiendants 
I  the  sberiSs.  to  whom  executions  on 

Judgment  had  been  issued,  and  defend- 
a  were  enjoined  until  a  decision  there- 
An  additional  Iniunctiou  was  granted 


restraining  creditors  of  the  corporation 
and  the  sheriffs  from  prosecuting  any  ac- 
tions against  the  corporation  until  such  de- 
cision. On  the  return  of  the  order  to  show 
cause,  defendants,  other  than  the  corpora- 
tion, appeared,  and  the  Injanotions,  as  to 
them  and  the  sheriffs,  were  vacated.  On 
a  motion  for  a  resettlement  of  the  order 
thereon,  two  days  afterwards,  a  receiver 
was  appointed,  and.  on  the  same  day,  the 
action  was  discontinued  as  to  all  the  de- 
fendants except  the  corporation.  Htld. 
that  an  appeal  by  plaintiff  from  so  much 
of  the  orders  as  dissolved  the  temporary 
injunctions,  and  refused  to  appoint  a  re- 
ceiver in  the  first  order,  tnsteaa  of  the  later 
order,  should  be  dismissed.  —  People  v. 
Mark  Mftyer,  11^.  Y.  &  880; 

In  BQpplementary  proceedlnga,  M0  3sm^ 

don.  10. 

Liability  for,  see  Conatitiitional  Law,  9. 
Payment  on  granting  motion  for  new  trial, 

aee  New  Trial,  1. 
 opening  default,  see  Judgment,  8-C 

Right  to  costs. 

1.  It  Is  within  the  discretion  of  the  court 
to  award  taxable  costs  to  an  attorney  who 
appears  for  a  lunatic  In  proceedings  to  set 
aside  a  commission  in  lunacy. — Carter  v. 
Beckwith.  11  N.  Y.  8.  170. 

2.  The  provision  of  Rev.  St.  N.  Y.  pt  S, 
c.  6.  art  2,  ^  87.  that,  on  a  reference  of  a 
claim  presented  to  an  executor  or  admlnls* 
trator  against  the  estate  of  a  decedent,  the 
court  "may  adjudge  costs  as  in  an  action 
against  executors, "  refers  to  costs  under 
the  Revised  Statutes,  and  the  costa  taxable 
in  an  action  under  the  Code  cannot  be  al- 
lowed.—In  re  HcQueen'a  Estate,  11  N.  Y. 
8.  009:  Id.  610;  Blankman  v.  McQueen,  Id. 
60S;  Pandjiris  v.  Same.  Id.  610;  In  n 
Eeaae,  Id. 

8.  A  complidnt  alleged  that  plaintiff  wu 
the  owner  of  certain  premises,  on  which 
was  a  pond,  and  that  defendant  wrongful- 
ly entered  plaintiff's  premises,  and  re- 
moved said  pond  large  quantities  of  ice, 
and  converted  the  same  to  his  own  use. 
etc.  The  answer  was  ageneral  denial,  and 
the  question  of  plaintiff's  title  was  gone 
into  at  the  trial.  Held,  that  the  trial  Judge 
properly  certified  that  title  to  real  proper- 
ty came  in  question,  within  Code  Civil 
Proc.  N.  Y.  g  3228.  subd.  1.  providing  that 
plaintiff  is  entitled  to  costs,  of  course,  on 
the  rendering  of  a  final  Judgment  In  his 
favor,  in  "an  action  triable  by  Jury, 
*  *  *  in  which  a  claim  of  title  to  real 
propertv  arises  upon  the  pleadings,  or  is 
certitiea  to  have  come  in  question  upon  the 
trial "— Horton  v.  Jordan.  11  N.  Y.  S.  8. 
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4.  Where  a  oomplalDt  sets  forth  two  aep- 
arftte  caases  of  action,  one  of  wblch  la  dit> 
mfBsed  and  a  verdict  for  plaintiff  is  found 
on  the  other,  defendant  is  not  entitled  to 
costs  under  Code  Civil  Proc.  N.  Y.  §  8384, 

Firoviding  that  where  the  complaint  seta 
orth  separate  caasei  of  action  on  which 
Innei  of  fact  nt  Joiood,  and  platstifl  re- 
coven  on  one  or  more  of  such  issues,  "and 
the  defendant  upon  the  other  or  others, " 
each  party  is  entitled  to  costs  ogainst  his 
opponent,  as  nothing  but  a  specific  verdict 
for  defendant  as  to  such  cause  of  action 
will  suffice.  — Heath  v.  Forbes,  11  Y. 
S.  87. 

Who  liable. 

6.  Plaintiff  assigned  a  Judgment  recov- 
ered,"and  all  sums  of  money  that  may  be 
had  or  obtained  by  meaot  thereof,  or  on 
any  proceedings  to  be  bad  thereupon." 
Th"e  Judgment  was  reversed  by  the  general 
term,  and  the  reversal  sustained  by  the 
court  of  appeals.  Held  that,  under  Code 
Civil  Proc.  N.  Y.  §  8347,  providing  that 
where,  after  salt  brongbt.  tne  cause  of  ac- 
tion becomes  the  property  of  a  person  not 
a  party  to  the  action,  the  transferree,  or 
other  person  interested,  is  liable  for  costs, 
as  If  he  was  the  plaintiff,  the  assignee  was 
liable  for  the  costs  recovered  by  defendant 
both  before  and  after  the  assignment,  and 
that  his  liability  wai  not  avoided  by  his 
omission  to  take  active  charge  of  the  pros- 
ecution of  the  action.— TucKer  T.  Oilman, 
UN.  Y.  8.  555. 

6.  The  report  of  the  referee  on  the  fore- 
closure of  a  mortgage  found  "that  plaintiff 
have  his  costs  of  this  action."  JJeld,  that 
thli  did  not  authorize  a  personal  Judgment 
for  costs  against  any  defendant.— Case  t. 
Hannls^irN.  Y.  S.  248. 

Beonrilyfor  oosta. 

7.  Security  for  costs  will  not  be  required 
In  an  action  by  an  administrator,  where 
the  action  is  prosecuted  in  good  faith, 
though  tbe  estate  Is  insolvent;  Code  Civil 
Proc.  N.  Y.  §  3271,  declaring  that  the  court 
may  in  its  discretion  require  security  In 
anch  cases.— Fagan  v.  Strong,  11  N.  Y.  8. 
768. 

8.  An  action  was  brought  on  February  1, 
1880,  and  was  twice  heard  on  demurrers 
Interposed  by  defendant.  Judgment  was 
entered  on  February  SI,  1890,  dismissing 
the  complaint,  and  an  appeal  therefrom 
was  afterwards  dismissed.  On  July], 1890, 
the  Judgment  was  set  aside,  and  plaintiff 
was  allowed  to  file  an  amended  complaint 
Plaintiff  had  paid  in  all  about  $116  costs. 
Seld,  that  defendant  was  guilty  of  such 
laches  as  would  deprive  him  of  his  right  to 
require  security  for  costs.  —  Fagan  v. 
Btrong,  11  N.  Y.  S.  7fl6. 

9.  An  application  to  require  plaintiff  to 
ifve  secunty  for  costs  on  the  eround  of 


non-retldenee  was  denied  by  one  Jastice 
on  a  full  bearing.  Another  appltcaUon  on 
the  same  ground,  but  on  additional  proof, 
was  granted  by  another  Justice.  Held,  that 
defendants  should  have  applied  to  tbe  for- 
mer Justice  for  leave  to  renew  the  orlgina] 
motion,  and  that  the  second  order  was 
properly  vacated  on  the  ground  that  tlie 
matter  nad  been  adjudicated  by  Uio  first 
order.— Worman  v.  Frankish,  11  K.  Y.  & 
851. 

Taxation. 

10.  Plaintiff  was  required  to  pay  tbe  ac- 
crued costs  as  a  condition  of  being  allowed 
to  amend  his  complaint.  Jloid  thatf  hav- 
ing afterwards  obtained  a  judgment,  be 
was  entitled  to  tax  in  his  bill  of  costs  the 
items  80  paid. — Dovale  v.  Ackerman,  11  2h. 
Y.  8.  6. 

 Additional  aUowanoe. 

11.  Judgment  was  rmdered  open  demur- 
rers in  favor  of  D.  and  S.  and  seven  other 
defendants  for  costs  and  an  additional  al- 
lowance. The  Judgment  was  affirmed  at 
general  term,  with  costs.  The  court  of 
appeals  reversed  the  Judgment  except  as 
to  D.  and  a  J/€id,  that  D.  and  &  were  en- 
titled to  full  costs  at  feneral  and  special 
terms,  and  to  two-ninths  of  the  extra  al 
lowance. — Metropolitan  EL  Ry.do.  v.  Dug- 
gin.  11  N.  Y.  a  368. 

12.  In  an  action  by  a  purchaser  of  land 
to  be  relieved  from  his  contract,  in  which 
It  is  adjudged  that  he  take  title  to  and  pay 
986,800  for  certain  of  the  premises,  prop- 
erty of  the  value  pf  986.800  Is  the  "aobject- 
matter  involved,"  within  the  meaninir  of 
Code  Civil  Proc  N.  Y.  g  8358,  proviiling 
that  an  additional  allowance  for  coats  of 
a  sum  not  exceeding  6  per  cent,  of  the  val- 
ue of  the  subject-matter  involved,  may  be 
made  *  In  a  difficult  and  extraordinary  case, 
where  a  defense  has  been  Interposed,  "and, 
it  appearing  that  there  had  bean  two  trials 
and  one  appeal,  there  was  no  error  in 
granting  defendant  an  extra  allowance  of 
1800.— Lahey  v.  Kortright,  11  N.  Y.  a  47. 

18.  Where  the  only  proof  of  the  value 
of  the  subject-matter  of  the  action  was  tbe 
allegation  that  the  action  was  brought  to 
procure  a  judgment  allowing  tbe  plaintiff 
to  redeem  from  forfeiture  certain  stock  u(>- 
on  payment  of  the  sums  due  thereon  for 
unpaid  assessments,  and  that  the  amouni 
so  due  was  916,267.  it  was  not  error  to  re- 
fuse defendants  an  extra  altowance  on  the 

Sound  that  there  was  nothing  to  show 
at  the  right  sought  to  be  enforced  was  of 
any  value,  and  that  therefore  there  waa  no 
basis  for  computation  of  the  allowance.— 
Weeks  v.  Silver  Islet  CJLAh.  Co.,  11 1?. 
Y.  a  4a 

14.  In  an  action  for  the  constmcUon  of 
a  will,  tbe  additional  alluwance  of  coats  to 
the  respective  parties,  under  Code  Civil 
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Proc  K.  T.  %  8358,  most  be  limited  to  6 
per  cent,  upon  the  value  of  the  subject- 
matter  iQTolved.— Fraser  t.  Trastees  of 
the  Geoeral  ABsembly  of  the  United  Pres- 
byteriao  Church,  11  N.  T.  &  884. 

15.  PlaintifFa  having  brought  three  ac- 
tioDB  against  defendants,  it  was  stipulated 
that  the  first  and  third  actions  should  abide 
the  second,  and  that  in  that  action  an  ad- 
ditional allowance  of  6  per  cent,  on  the 
value  of  the  goodi  raooTered  shonld  be 
made.  The  verdict  therein  was  for  plaln- 
tiifs.  but  on  appeal  defendanta  were  lac* 
■cessful.  and  obtained  an  allowance  purta- 
iint  to  the  stipulation.  The  flrat  action 
iras  discontinued  on  payment  of  costs,  and 
n  motion  was  made  for  leave  to  diicon 
tinuc  the  third  aeUon  also  on  payment  of 
costs.  Seld,  that  the  court,  having  discre- 
tion, under  Code  Civil  Proc.  N.  T7  g  8258. 
to  award  an  allowance  additional  to  the 
coets, where  a  defense  has  been  interposed 
might  Impose,  as  a  condition  on  discon- 
tinuance, payment  of  such  an  allowance, 
that  made  In  the  lecond  rait  appearing  to 
IM  inenflclenL— Stalinut  ▼.  ffliaberiy,  11 
N.  T.  B.  S18. 

Ocwts  on  aiipeal. 

16.  Code  Civil  Proc.  N.  T.  9  8B61.  inbd.  8, 
relating  to  cost*,  which  provides  that  $10 
■ball  be  allowed  "for  each  tenn'of  •  •  • 
«  county  court,  not  exceeding  five,  at  which 
th« cause  is  necessarily  on  the  calendar," 
does  not  apply  to  a  cause  in  the  eonnty 
court  on  appeal  from  a  justice  of  the  peace 
vrhere  a  new  trial  Is  not  demanded  in  the 
appellate  court.  In  such  case,  costs  are 
regulated  by  section  80tt7,  which  provides 
that  on  such  appeals  there  shall  be  award- 
ed "to  the  wpeilant.  upon  reversal,  thirty 
dollars.  "^Hmnlnff  v.  Smith,  11  N.  Y.  S. 
190. 

17.  Where  the  court  of  appeals  afflrmi  a 
judgment  of  the  general  term  as  to  two 
of  the  defendants,  but  reverses  it  as  to  all 
the  others,  the  two  defendants  as  to  whom 
tbe  Judgment  was  afflrmod  cannot  com* 
I^Dof  a  direction  that  It  be'wlthoot 
costs*  as  to  them,  as  Code  OlwM  Proc  N. 
T.  g  8388,  suhd.  S,  places  tbe  costs  in  ths 
discretion  of  the  court  where  a  Judgment 
appealed  from  Is  affirmed  in  part  and  re- 
versed in  part—  MetropoUtaa  XL  Ry.  Go. 
V.  Duggio,  11  N.  Y.  &  m. 

Snforolng  payment. 

18.  Judgment  was  rendered  against  de- 
fendant and  supplementary  proceedings 
Instituted,  but  no  property  discovered. 
On  the  death  of  the  judgment  creditor  sup- 
plementary proceedings  were  again  insti- 
tuted, and  dismissed,  with  costs  to  defend- 
ant. The  executrix  then  assigned  the  Judg- 
ment, and  the  assignee  issued  execution  on 
oertun  real  estate  of  defendant.  Held, 
(hat  ondor  Code  CIvU  Proc.  N.  Y.  g  779, 


declaring  that  where  costs  of's  motion  are 
directed  to  be  paid,  further  proceedings  on 
the  part  of  the  person  required  to  pay  them, 
except  to  review  or  vacate  the  order,  are 
stayed  without  further  direction  of  the 
court  until  the  payment  thereof,  the  as- 
signee was  compeUed  to  pay  tbe  costs 
awarded  to  defendant  as  a  condition  pre- 
cedent to  Issuing  the  subsequent  execution. 
— MacWbinnie  v.  Cameron,  11  K.  Y.  &  30, 
19.  In  an  action  on  a  contract  of  guar- 
anty against  a  husband  wnd  wife,  they  an- 
swered separately,  by  the  same  attorneys. 
Judgment  was  rendered  diamisslng  the 
complaint,  and  awarding  a  single  bill  of 
coats  to  defendanta.  On  appeaCthe  Judg- 
ment was  affirmed  as  to  the  wife,  without 
costs,  and  reversed  aa  to  the  husband. 
ffeld,  that  the  wife  was  entitled  to  main- 
tain an  action  on  the  appeal-bond  for  ths 
costs  awarded  In  the  cou  rt  below.— Vritdila 
V.  Holdott,  11  N.  Y.  8. 171. 

Counter-Clalm. 
Boa  Stt-Qfand  Onnttt-OMm» 

OcnmtlM. 

See  SfUfftBj  A^ftw^iML 

OOUBTS. 

See,  also,  Jmtiest  of  the  Ptae*. 
Surrogate's  records,  see  JSsomlfc 

State  oonrts. 

1.  The  courts  of  New  York  will  not  en- 
tertaio  actions  between  parties  residing  in 
another  state,  for  personal  injuries  re- 
ceived In  that  state,  unless  special  reasons 
are  shown  for  so  doinf.— Femisoa  v.  Nell- 
son,  11  N.  Y.  a  081 

 City  oonrta. 

9.  The  provision  of  Code  OMi  Proc  TX. 
Y.  g  268,  that  the  jurisdiction  of  the  supe- 
rior city  courts  shall  extend  to  actions 
where  the  cauae  of  action  arose  within  the 
city,  ia  not  contrary  to  any  prorlslon  of  the 
constitution  of  the  state.  —  Eirchner  v. 
George  C.  Flint  Co.,  11  N.  Y.  8.  741. 

&  Code  avil  Proc  N.  Y.  g  S68,  giving 
jurisdiction  to  the  superior  city  courts 
where  tbe  cause  of  action  arose  in  the  dty, 
applies  to  actions  against  domestic  corpo- 
rations as  well  as  to  actions  uainst  indi- 
viduals.—Eirchner  T.  Oeorge  u  Vllnt  Ca, 
11  N.  Y.  8.  741. 

4.  Code  Civil  Proc  N.  Y.  g  816.  which 
limits  the  Jurisdiction  of  the  city  court  of 
New  York,  provided  (subdivision  8)  that 
"the  court  bos  not  Jurisdiction  of  anaotka 
commenced  against  an  executor  or  Klnlln* 
Istrator,  In  his  representative  oapaoltr." 
Uws  N.  Y.  1669.  c  441,  amending  said 
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tion  816,  omits  subdivision  8.  Held,  that 
the  city  court  of  New  York  has  jurisdiction 
of  actions  against  execoturs  and  admiois- 
trators.— In  re  Enoop's  £state,  11  N.  Y. 

am* 

OOVENAZTES. 

For  qnlot  enjoyment. 

Where  Judgment  has  been  rendered  In 
summary  proceediiiKs  against  a  tenant  and 
bit  immediate  landTord,  awarding  posses- 
sion to  the  superior  landlord,  and  the  tea- 
ant  ▼oluntarilT  sarrenders  the  premises, 
there  is  an  eviction  and  a  breach  of  the 
coTeuant  for  qaiet  eDjoyment  in  the  lease. 
— Hynuui  r.  BostOD  QiiUr  Uannf'g  Co..  11 
H.T.  &  BJL 

OBKDITOBB'  BTTiTi. 

groperty  held  in  tnut  for  debtor. 

B.  conveyed  all  his  property,  real  and 
personal,  in  tmst.  to  sell  so  much  as  should 
oe  necessary  to  pay  his  debts,  and  to  man- 
age or  sell  the  residue  of  the  lands,  and, 
during  the  lives  of  himself  and  his  wife,  to 
dispose  of  the  interest  on  the  proceeds  of 
the  whole  estate  by  first  payjng  B.  an 
amount  sufficient  to  maintain  him,  and  by 
dividing  the  remainder  between  his  wife 
and  daughter.  When  tbe  daughter  at- 
tained the  age  of  21,  one-third  of  the  estate 
was  to  become  hers,  and.  on  the  death  of 
either  B.  or  his  wife,  another  third  was  to 
go  to  the  daughter,  who  was  to  have  the 
entire  estate  on  the  death  of  B.  and  his 
wife.  Held,  in  a  creditor's  action  to  set 
aside  the  deed,  that,  where  it  appeared  that 
the  property  in  the  hands  of  the  trustee 
was  personal  property  which  originally  be- 
longed to  B.,  who  was  still  living,  the  in- 
come could  be  reached  by  plaintiff  under 
Code  Civil  Proc  N.  V.  8  ia78,  providing 
that  the  final  judgment  in  a  judgment  cred- 
itor's action  must  provide  for  the  satisfac- 
tion of  the  sum  due  plaintiff  out  of  any 
money,  thing  io  action,  or  other  personal 
property  belonging  to  or  held  in  trust  for 
the  debtor,  which  is  discovered  in  the  ac- 
tion.—Sloan  V.  Birdsall,  11  N.  Y.  S.  814. 

CRIMINAL  LAW. 

See,  also,  WU7te$a. 

Particular  crimes,  see  Ataauli  and  Battery; 

Homicide;  Intoxicating  Liquor*;  Rape, 
Proseontlon  for  assault,  see  AstaiuU  and 

Battery. 

• —  of  officer  for  failure  to  take  oath,  see 
Cffiee  and  Qffleer,  S. 

Joriadtotlon. 

1.  The  (wort  of  oyer  and  terminer  and 
the  conrt  of  sessions  have  Jurisdiction  of 


the  offense  of  being  a  common  gambler  In 
selling  lottery  policies,  under  Pen.  Code  N. 
Y.  g  844.  Such  offense  is  not  within  Code 
Crim.  Proc.  N.  Y.  §  66,  subd.  10,  givine 
ezclnaive  jurisdiction  to  courts  of  special 
sessions  of  the  offense  of  selling  lottery 
tickets.— People  t.  Dewey,  11 K.  Y.  &  602. 

Former  oonviotion. 

3.  The  two  classes  of  crimes  severally 
defined  in  Pen.  Code.  %  844.  and  Code 
Crim.  Proc.  §  jS6,  subd.  10,  of  being  a  com- 
mon gambler  in  selling  lottery  policies, 
and  selling  lottery  tickets,  are  entirely  dis- 
tinct, and  a  conviction  under  one  section 
would  be  no  bar  to  a  conviction  under  the 
other  secUon.— People  v.  Dewey,  11  N.  T. 

s.eos. 

Kridenoe. 

8.  At  the  trial  of  one  of  the  defendants, 
on  an  indictment  against  two  for  murder, 
after  the  acquittal  of  the  other  on  a  sepa- 
rate trial,  tbe  rejection  of  the  record  show- 
ing such  acquittal  Is  not  error. — People  v. 
Kief,  11  N.  Y.  8.826. 

 Deolaretioiis  and  Mts  of  oo-de- 

fendant. 

4.  On  an  indictment  for  murder  against 
the  wife  of  the  deceased  and  another,  tbe 
wife  was  tried  separately  and  acquitted. 
On  the  subsequent  trial  of  the  other  de- 
fendant, after  evidence  Indicating  e  con- 
spiracy between  him  and  the  wife  to  m or- 
der the  husband  had  been  given,  one  wit- 
ness testified  that  the  wife  had  said  that 
her  husband  misused  her,  that  she  had  in- 
tended to  poison  him,  and  that  she  would 
If  her  courage  had  not  failed;  another  tes- 
tified that  she  had  called  him  names;  and 
another,  to  other  statements  by  her,— «U  st 
times  before  tbe  existence  of  any  conspir- 
acy was  shown.  Held,  that  these  declara- 
tiODS  by  her  were  not  admissible  against 
him.— People  v.  Kief,  11  K.  T.  a  926. 

6.  On  indictment  for  murder  against  the 
wife  of  deceased  and  another,  the  wife  was 
tried  separately  and  acquitted.  On  the 
subsequent  trial  of  the  other  defendant, 
after  evidence  indicating  a  conspiracy  be- 
tween him  and  the  wife  to  murder  the  hus- 
band bad  been  given,  a  deed  was  also  put  in 
evidence  executed  by  her  after  the  death 
of  her  husbaod.  to  secure  her  counsel  for 
his  services;  but  It  did  not  appear  that  her 
co-defendant  took  any  part  in.  the  transac- 
tion, except  that  he  accompanied  her,  ae  s 
servant,  to  the  city  where  she  went  to  visit 
counsel,  and  prepare  the  deed.  HM.  that 
its  admission  was  error.— People  v.  Kief, 
11  N.  Y.  S.  938. 

Imrixnotions — Character. 

6.  In  the  charge  to  tbe  Jury  ataciintna! 
trial  tiie  judge  fully  defined  the  element  of 
good  character  as  a  defense,  and  staMd  iu 
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fFecL  SeU,  that  it  was  not  error  to  re- 
use a  request  to  charge,  tbat  evidence  of 
ood  character,  of  itself,  tends  to  proTe 
bat  the  defendant  is  not  guiUy  of  toe  of- 
anw  charged.— Feopla  Bpriggi,  11  N. 
r.  &  488. 

ostmotlng  jury  in  mbMnoe  of  oonn- 

sel. 

7.  After  the  Jary  in  a  crlminat  case  had 
etired  to  consider  their  verdict,  in  the 
vening.  counsel  for  defendant  stated  to 
be  court  that  he  was  about  to  go  to  bis 
lOme,  nine  miles  dlitant,  and  would  not 
eturn  until  next  moruing,  and  was  told  by 
he  judge  that  the  court  would  attend  dur- 
ag  the  evening  to  receive  the  verdict  and 
.nswer  the  jury,  and  counsel  could  make 
LDT  motion  he  desired  in  the  morning. 
Afterwards,  dnring  that  eveniBg.  the  jury 
laving  cotpe  Into  court  and  requested  in- 
tructiouB,  and  it  appearing  that  defend- 
mt's  counsel  had  gone  to  bis  home,  the 
udge,  in  his  absence,  gave  them  instruc- 
ions  on  the  points  submitted.  Seid,  that 
lefeodant's  counsel  had  the  notice  con- 
emplated  by  Code  Crib.  Proc.  K.  Y.  g  427. 
irovIdinK  tbat  the  jury  may  be  further  In- 
itrurted  after  notice  to  the  district  attor- 
ley  and  to  the  counsel  for  the  defendant. " 
—People  T.  Kennedy.  11  N.  T.  &  S44. 

MUsoondnot  of  juror. 

8.  After  the  jnry,  in  a  criminal  case,  had 
itated  to  the  court  tbat  tbey  could  not 
igree,  one  of  them  said  tnat  eight  stood 
'or  conviction;  but  be  was  stopped  by  the 
udge;  and  the  jury,  after  retiring  for  fur 
her  consideration,  found  a  verdict  of 
guilty.  Held,  tbat  the  verdict  should  not 
>e  set  aside  for  such  remark,  on  the  ground 
hat  it  miglit  have  constrained  some  of  the 
urors  to  an  agreement  through  fear  of 
nibllco^in ion. —People  t. Kennedy,  11  N. 

Verdict. 

».  Under  Code  Grim.  Proc.  S  *W,  pro- 
riding  that  the  defendant  In  an  indictment 
or  any  crime  not  consisting  of  degrees 
'may  be  found  guilty  of  any  crime  the  com- 
nisslon  of  which  is  necessarily  included" 
n  that  charged,  defendant  in  an  indict- 
nent  for  robbery  may  be  convicted  of  lar- 
wny.— People  v.  Kennedy,  11  N.  T.  a  844. 

Crops. 

Mortgage,  see  OhaUei  Mortgage,  U 

OaratlY«  Acts. 

[rregular  aweiament,  see  TVeeoMm^  L, 


See  Doveer, 
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O0BTOH  AND  UBAaE. 

When  eridenoe  admissible. 

Defendants  entered  into  a  written  con- 
tract to  sell  to  plaintiff's  assignor,  at  a  cer- 
tain price,  all  the  cross-ties  tbat  defend- 
ants could  obtain.  The  ties  were  Inspect- 
ed br  an  agent  of  the  purchaser,  and  claa- 
slfied  by  him  as  "firsts"  and  "seconds,'-' 
Indicating  qnaliur.  During  the  Inspection, 
defendants  notified  the  purchaser  tbat  tbey 
would  not  recognize  any  ties  inspected  as 
"seconds."  Heli,  In  an  action  for  alleged 
overpayment  on  the  ties,  that  the  referee 
properly  refused  to  find  that  ties  are  clas- 
sified as  "first  class,  ""second  c)aaB."and 
"culls;"  that  the  ties  sold  by  defendants 
were  thus  Inspected:  and  tbat  the  second- 
class  ties  were  taken  at  half  the  price  of 
those  of  first  class,  since  such  requests  In* 
volved  proof  of  a  general  custom,  to  mod- 
ify a  contract,  without  evidence  of  Its  ap- 
plication to  the  facts  of  the  case.-- Lutowe 
T.  Lewis.  11  N.  T.  &  Ma. 

BAMAoaa 

For  libel,  see  Libel  and  Slander,  B. 

property  taken  for  public  use,  see  Bn^ 
inmt  Domain,  8-8. 

Measnre  for  breach  of  eontraot. 

1.  In  an  action  to  recover  the  par  value 
of  2,000  shares  of  stock  In  a  corporation 
which  plaintiff  was  to  assist  defendant  in 
organizing,  the  complaint  alleged  tbat  de- 
fendant declined  to  fulfill  his  part  of  the 
agreement,  and  thus  prevented  the  com- 
pletion of  plaintiff's  srneme,  but  there  was 
no  evidence  as  to  vhat  the  value  of  the 
shares  would  have  been  if  plaintiff's 
scheme  had  been  carried  through,  or 
whether  the  company,  if  formed,  would 
have  been  successful,  and  It  appeared  from 
plaintiff's  own  testimony  that  if  the  com- 
pany bad  been  formed  the  shares  would 
not  have  exceeded  in  probable  value  50 
per  cent  of  their  par  value.  Hud,  that  a 
verdict  for  the  full  amount  daimed  was 
properly  set  aside  as  excessive.— Pitt  v. 
Kellogg,  n  N.  Y.  8.  526. 

2.  It  was  not  error  to  admit  evidence 
showing  the  price  at  which  the  plant  used 
by  plaintiff  in  doing  the  work  under  a  con- 
tract with  defendant  could  be  let  by  the 
day,  to  show  an  element  of  the  duniage 
sustained  by  plaintiff  through  the  delay  of 
defendant — Case  v.  Fhceniz  Bridge  Co,, 
11  N.  Y.  8.  724. 

Action  for  personal  iqjtiries. 

8.  In  an  action  for  personal  injuries,  it 
is  error  to  charge  that  plaintiff  is  entitled 
to  recover  the  value  of  time  lost  by  reason 
of  the  accident,  where  there  is  no  evidence 
that  be  was  engaged  in  any  particular 
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pursuit,  or  enabled  to  earn  uy  particular 
wages.— Wood  v.  City  of  Watertowu,  11 
K.  Y.  S.  864. 

4  £T)deDc«  of  the  amount  of  wages 
plaintiff  earned  is  admissible  on  the  ques- 
tion of  damages.— Palmer  t.  Oonaiit.  11  N. 
Y.  S.  917. 

5.  Plaintiff,  a  seaman,  wbile  operatlug 
B  winch  on  defeadant's  vessel,  sustained  a 
eevere  injury  to  his  left  hand,  resultiog  in 
the  loss  of  three  fingers.  Utid,  that  a  ver- 
dict for  $8,750  damages  therefor  was  not 
excessive.— Eldrldge  v.  Atlas  S.  S.  Co..  11 
N.  T.  8.  468. 

6.  Id  an  action  for  personal  Injuries,  it 
appeared  that  plaintiQ  was.  at  the  time  of 
the  accident,  20  years  of  age,  in  good 
health,  and  dependent  upon  her  own  labor 
for  a  llvellbood.  At  the  trial,  three  years 
afterwards,  there  was  proof  that.  In  con- 
sequence of  the  injuries,  she  had.  daring 
the  whole  time  intervening,  suffered  inces- 
•antand  excruciating  pain;  that  she  had 
lost  considerable  Sesh,  and  was  so  weak 
that  she  was  not  able  to  sit  np,  or  even  to 
rise  In  bed  apon  the  elbow;  and  that  her 
Injuries  were  permaneut,  and  It  was  rea- 
sonably certain  that  her  condition  would 
not  improve.  Her  expenses  on  account  of 
the  injuries  amounted  to  about  98.000,  and 
her  loss  of  earnings  to  94  a  week.  Held, 
that  a  verdict  for  91.000  should  be  set 
aside  as  ioadequate.— 6mltli  t.  Dittman,  11 
N.  Y.  8.  m 

Action  for  personml  mjnrfet — Eri- 
denoe. 

7.  Testimony  as  to  plaintiff's  hearing, 
memory,  temper,  manner  of  doing  busi- 
ness, hie  ability  to  labor,  and  his  nealth 
before  and  after  the  accident,  was  proper- 
ly admitted  to  show  the  nature  and  extent 
of  the  injury,  th«  evidence  being  confined 
to  facts  within  tb«  observation  of  the  wit- 
nesseB.~8tarlng  v.  Western  Union  Tel. 
Co.,  11  N.  Y.  8.  817. 

BangeroQB  Premises. 

Bee  NegUgenee,  1-4. 

Decedents. 

Bee  ExMvion  and  AAmmi^ratvn, 
Transactions  with,  see  Witneu,  4, 6. 

Beclaratioii. 

Bee  Etidmu,  4,  5;  Pleading,  L 

DEED. 

See,  also,  Cotenanit;  Fraudulent  Oonveg- 
ane€$;  Vendor  and  Vendee. 

Description,  see  Bnundariea;  Bighwa^e,  1. 
Kstoppel  by,  see  Etioppel,  1. 
Sherla's  dead,  see  Exeeutton,  & 


Delivery. 

1.  Where  a  deed  signed  by  only  a  portion 
of  the  grantors  remains  in  possession  of 
one  of  the  grantors,  and  is  not  recorded 
outil  60  years  after  a  subsequent  deed, 
sealed  and  delivered  by  all  the  grantors,  is 
recorded,  the  conclusion  is  inevitable  that 
it  was  never  delivered,  or  Intended  to  be- 
come operative. — Cusack  v.  Tweedy,  11  N. 
y.  8.  1« 

2.  In  March,  1887,  B.,  a  widower  with 
three  Infant  children,  executed  three  sev- 
eral deeds  of  trust  conveying  certain  lots 
and  tbe  houses  thereon  to  a  trustee  for  ihe 
ultimaie  benefit  of  his  three  children,  the 
rents  being  first  devoted  to  repairs,  etc, 
and  the  residue  reserved  for  the  use  of  B. 
during  bis  life.  These  deeds  were  duly  ex- 
ecuted by  the  grantor  and  the  trustee,  and 
recorded  the  next  day.  B.  died  leaving  a 
will  giving  all  his  property  to  hia  wtfe. 
whom  be  married  after  tbe  execution  of 
the  deeds,  and  reciting  that  be  had  pro- 
vided for  his  children  by  the  tru8^dee4U  in 
question.  Heid  sufficient  evidence  to  aup- 
port  the  inference  that  tbe  deeds  had  been 
duly  delivered,  although  they  were  found 
in  B.'9  safe  at  the  time  of  his  deoeaee.  snd 
he  continued  in  control  of  the  propertgr.— 
Bliss  V.  West.  11 N.  Y.  S.  874. 

Coijgtraotlon. 
S,  liandwasconTeTedtoaTlllanMaltes 

for  ''the  erection  of  public  baildings,  viz.. 
a  county  court-house.  •  •  •  churches. 
*  *  *  and  for  a  public  park,  and  for  no 
other  purposes"  whatever.  At  the  date  of 
the  deed  there  were  churches  and  a  school- 
bouse  on  the  block,  which  were  subse- 
quently removed.  Defendant's  church 
never  had  occupied  any  portion  of  the  land. 
In  1384,  by  an  act  of  ine  legislature,  the 
land  was  placed  in  the  excluaive  control  of 
commissioners,  to  be  used  as  a  park,  and 
the  commissioners  were  empowered  to  re- 
move any  obstruction  thereon  except  tbe 
coort  house.  Defendantsobtalnedthecon- 
sen  t  of  the  commissioners  to  build  a  chorch 
on  the  land,  but  the  same  was  revoked 
within  tour  daya.  Held,  in  an  action  to  en- 
join the  erection  of  the  church,  that  the 
deed  to  the  village  merely  reconlzed  the 
vested  rights  of  the  religious  bodies  which 
then  occupied  the  land,  snd  did  notaathor- 
ize  tbe  erection  of  churches  by  other  bod- 
ies; that  no  trust  was  thereby  created  in 
favor  of  defendants,  and  under  the  act  of 
1884  the  consent  obtained  was  a  nullity.— 
Village  of  Corning  v.  Rector,  etc.,  oTCariBt 
Church,  UN.  Y.  8.  763. 

4.  A  deed  to  a  cemetery  covenanted  that 
the  grantee  should  pay  to  the  grantor  (40 
for  each  lot  which  should  be  sold  as  a  bu- 
rial place,  and  98  for  each  grave  opening: 
that  no  lot  should  be  som  for  less  than 
980,  and  that,  on  breach  by  tlie  gnntae 


Digitized  by 


IXDEZ. 


986 


•f  any  of  the  coTeoants  of  the  deed,  all 
he  lots  -without  Interments  should  revert 
o  the  grantor.  Held,  that  such  deed  did 
lot  violate  Const  N.  Y.  art.  1,  §S  13-15, 
.boHsbing  feudal  tenures  and  their  incl- 
leols.  and  prohibitmg  "Anew,  quarter  sales, 
ir  other  like  restraints  upon  alienation  re- 
crved  in  any  grant  of  land.*— BennotT. 
.Vnshington  Cemetery,  11  N.  T.  8.  208. 

5.  Under  a  deed  to  a  cemetery,  covenant- 
ng  that  the  grantee  should  pay  to  the 
grantor  $40  for  each  lot  which  snould  be 
old  as  a  burial  place,  and  93  for  each 
rmTfl  opening,  the  nantor  is  enUtled  to 
;40  for  each  lot  sold  by  the  cemetery,  irith- 
lut  regard  to  the  amount  for  which  the  lots 
vere  sold,  and  to  |3  for  each  grave  open- 
ng  in  lots  not  sold.— Bonnet  T.  Washing- 
on  Cemetery,  11  N.  T.  8.  S0& 

Default, 
ndgment  by,  see  J^gmmt,  l-(k 

Delivery. 

)f  deed,  we  De9d,  1.  2. 

note,  see  StgoUabU  InttrummlB,  t. 

Demand. 

before  trover,  see  Trover  and  (kwttrtim,  7. 

Demurrer. 

See  P^wkNiv.  9-4. 

Depnty-Shezlfll 

iee  Sheriff*  and  Coruiablta,  8-C. 

DESCENT  AND  DISTBIBU- 
TION. 

}ee.  also,  XxmUorg  and  AdmMtlraton: 

light  of  allena  to  Inherit  land,  lee  AUtu*. 

Riglits  of  hiuband  In  wUIb'b  ehoces 

in  action. 

1.  WhereabeneflcIarytDaUfelDsnrance 
lolicr  dies  intestate  and  without  issue  dur- 
ng  the  life-time  of  the  person  insured,  her 
merest  In  the  policy,  being  a  chose  in  ao- 
Jon,  vests  in  her  husband,  and  it  is  imma- 
erial  that  h«  has  not  reduced  it  to  posses- 
lion.— In  re  Warner's  Estate,  11  N.  Y.  & 
tM. 

UabOltlM  of  heir. 

S.  Under  1  Rer.  St.  N.  T.  p.  7iB,  %  4,  pro- 
riding  that,  whenever  anv  real  estate  sub- 
ject to  a  morteage  shall  descend  to  the 
leir  of  the  mortgagor,  he  shall  discharge 
luch  mortgage  lilnuelf,  withoat  resorting 
»  his  ancettw'i  estate,  unlesa  the  mort- 


gage debt  is  directed  by  the  ancestor's  win 

to  DC  paid  from  his  estate,  the  mortgagee 
can  maintain  an  action  for  the  amount  of 
a  deficieneyjudgment  directly  against  tiie 
heir.— Hauselt  v.  Patterson.  11  N.  Y.  & 
106. 

Inheritance  and  legacy  taxes. 

8.  Laws  N.  Y.  1885.  c  483,  whs  amended 
by  Laws  N.  Y.  1887.  c  718.  so  as  to  pro- 
vide that"all  property  which  shall  pass  by 
will  or  by  the  intestate  laws  of  the  state 
from  any  person  who  may  die  seised  or  pos- 
sessed of  the  same  while  a  resident  of  this 
state,  or,  if  such  decedent  was  not  a  resident 
of  this  state  at  the  time  of  death,  which 
property  or  any  part  thereof  shall  be  within 
this  stale. "  to  any  person  other  than  cer- 
tain relatives  and  others  designated,  shall 
be  subject  to  tax.  Se^,  that  personal 
property  within  the  state,  of  a  non-resident 
decedent,  is  liable  to  the  tax,  notwithstand- 
ing the  general  rule  that  the  titut  of  per- 
sonal property  is  the  domicile  of  the  own- 
er.—In  re  Bomalne's  Estate.  11  Y.  & 
81S. 

4.  Under  Laws  N.  Y.  1887.  c.  718.  1.  Im- 
posing a  tax  on  all  property  which  shall 
pass  by  will,  except  uiat  **an  estate  which 
may  be  valued  at  a  less  snm  than  $fiOO  shall 
not  be  subject  to  such  doty  or  tax, "  a  leg- 
acy of  $600  is  of  the  fi^r  market  value  of 
its  face,  and  la  subject  to  the  tax.— In  re 
Bird's  Estate,  11  N.  Y.  a  805. 

6.  Under  Uws  N.  Y.  1887.  c  718.  g  1, 
declaring  that  all  property  which  shall  pass 
by  will  snail  be  subject  to  a  tax,  "provided 
that  an  estate  whidi  may  be  valued  at  a 
less  sum  than  $500  shall  not  be  subject  to 
such  duty  or  tax. "  all  taxable  legacies  are 
exempt  from  taxation  to  the  extent  of  $000. 
—In  re  Sherwell's  Estate,  11  N.  Y.  a  897. 

6.  The  provision  of  Laws  N.  Y.  1087,  a 
718,  g  1,  declaring  that  a  legacy  to  as 
adopted  child,  or  to  a  person  to  whom  "the 
deceased  has  not  for  less  than  ten  years 
prior  to  his  or  her  death  stood  In  tbemut< 
ually  acknowledged  relation  of  a  parent, " 
shall  not  be  subject  to  the  legacy  tax,  does 
not  Include  the  child  of  an  adopted  child. 
—In  re  Bird's  Estate,  11  N.  Y.  8.  886. 

7.  Under  the  Kew  York  statute  taxing 
collateral  isherftancea,  (Laws  1886.  c.  488.) 
the  Board  of  Foreign  Missions  of  the  Pres- 
byterian Charch  is  subject  to  taxation  on 
a  legacy.  It  not  being  exempted  by  provis- 
ions of  its  charter,  or  falling  within  any  of 
the  exemptions  of  the  act.— Id  re  Board  of 
Foreign  Missions.  11  N.Y.  a  810;  In  re  Lea- 
ox's  Estate,  Id. 

8.  Under  the  New  York  statute  taxing 
collateral  inheritances,  (Laws  1885,  c  488j 
the  Board  of  Home  Missions  of  the  United 
States  Presbyterian  Church  is  subject  to 
taxation  on  a  legacy,  it  not  beios  exempted 
by  provisions  of  its  charter,  or  falling  with* 
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in  anv  of  the  ezemptlona  of  the  act-— In  re 
Board  of  Home  Missiodb,  U  N.  Y.  S.  811; 
Id  re  Lenox's  Estate.  Id. 

Xnheritanoe  and  legacy  taxes  —  Be> 

quest  to  almshouse. 

8.  A  charitable  institution  which  re- 
quires, as  a  condition  of  entrance  thereto, 
the  making  of  awill  by  the  applicant  in  its 
favor,  and  the  payment  of  an  admission 
fee,  which,  however,  the  trustees,  "in  ex- 
ceptional cases,"  may  remit,  is  not  an 
"almshouse, "  within  S  Rev.  St  N.  T.  (8th 
Ed.)  p.  1088.  g  4,  so  as  to  exempt  a  beqaeat 
to  it  from  the  legacy  tax  Imposed  by  Laws 
N.  Y.  1886,  c.  488.  as  amended  by  Laws 
1887,  c.  718.  Afflrminff  7  N.  Y.  8.  SBL— Id 
n  Kaecli'i  Estate,  11  N.  Y.  a  863.  ' 

DevlBO  and  Legacy. 

See  wm. 

IMreotdng  Verdict. 
Bee  Trial,  4. 

Diabarment. 

See  Attorney  and  OUmL 

Discharge. 

Of  debtor,  see  Bankruptcy. 

DISOOVEE7. 

Examination  of  parties  birfbre  brial. 

1.  In  an  action  nn  one  of  a  series  of  notes 
made  by  defendant,  and  misappropriated 
by  the  agent  to  whom  they  were  intrusted, 
defendant  is  entitled  to  an  order  for  the 
examioatioD  of  plaintitT  before  answer,  for 
the  parpose  of  ascertaining  the  facts  at- 
tendlDglhe  transfer  of  tbe  note  to  plain- 
tiff, the  examination  being  restricted  to 
the  facts  linown  to  plaintiff,  and  unknown 
to,  and  necessary  for  the  inTormation  of, 
defendant  in  answering  the  complaint. — 
Haynes  v.  Crelehtoo.  11  N.  Y.  S.  490;  Id. 
498;  VernoD     Same,  Id. 

3.  An  objection  that,  since  the  making 
of  the  order,  an  answer  was  served  by  de- 
fendant, cannot  be  considered  by  the  gen- 
eral term  on  an  nppeal  from  an  order  va- 
cating the  order  for  the  examination. — 
Hnynes  v.  Creighton,  11  N.  Y.  8.  490;  Id. 
493;  Vernon  t.  Same,  Id. 

3.  Plaintiff's  application  to  vacate  an  or- 
der for  hi^  examination  before  answer, 
and  also  an  order  permitting  service  of  the 
order  for  examinatioa  to  be  made  od  him 
wherever  be  may  be  found,  will  be  denied, 
where  it  appears  that  plaintiff,  knowing 
of  the  existence  of  the  first  order,  avoids 
service  thereof  within  the  since. —Dudley 
».  Press  Pub.  Co.,  H  N.  Y.  S.  337. 


4.  Lack  of  diligence  cannot  lie  imputed 
to  defendant  upon  a  general  statement  in 
the  moving  papers  that  at  certain  Intervsls 
of  Ume  plaintiff  has  been  publicly  and  fre- 
quently within  the  city  of  New  York,  it 
not  appearing  that  defendant  or  its  attor- 
ney could  have  knowo  of  bis  presence,  and 
caused  service  to  be  made  upon  him.— 
Dudley  V,  Press  Pub.  Co.,  11  N.  Y.  S.  337. 

 AfiSdavlt. 

6.  An  affidavit  for  tbe  examioation  of 
the  chslnnan  of  defendant,  a  foreign  cor- 
poratioD.  to  enable  plidntifl  to  obtain  facts 
to  frame  his  complaint,  is  fatally  defective, 
where  ft  fails  to  aver  that  an  application 
was  made  to  tbe  company  for  the  desired 
information,  followed  by  a  refusal  to  give 
it,  or  that  there  was  an  imperfect  response 
to  it— Shennaa  t.  Beacon  Const.  Co.,  11 
K.  Y.  &  869. 

8.  An  affidavit  to  obtain  an  examination 
of  defendants  before  trial  was  made  by 

Elatntlff's  attorney,  but  did  not  show  that 
e  had  any  peculiar  knowledge  of  the 
facts,  and  no  reaaon  was  given  for  his 
making  the  affidavit  instead  of  plaintiff, 
except  by  referriog  to  the  verification  of 
the  complaint  by  him,  the  reason  given 
for  which  was  plaintiff's  absence  from  the 
county.  Held,  that  an  order  for  examina- 
tioa made  thereon  should  be  vacated,  as 
onl^  the  party  can  verify  the  material  alle- 
gations as  to  his  own  knowledge  and  in- 
tention.—Simmons  V.  Haiard.  11  N.  Y.  & 
Oil. 

Production  of  books  and  papers. 

7.  In  an  action  for  the  conversion  of  se- 
curities purchased  and  held  by  defendants 
for  plaistiffs'  testatrix,  in  her  life-time,  an 
order  permitting  plaintiffs  to  inspect  and 
take  copies  of  all  books  of  account  of  de- 
fendants from  the  time  thev  commenced 
business  Is  too  broad,  and  will  be  restricterl 
to  such  books  as  contained  entries  relat- 
ing to  defendants*  dealings  with  testatrix, 
or  to  tbe  securities  from  any  source  re- 
ceived for  her,  and  the  disposition  there- 
of.—Allen  V.  Allen,  11  N.  Y.  8.  535. 

8.  Plaintiff  will  not  be  required  to  pro- 
duce bis  biraks  of  account  so  as  to  enable 
defendtmt  to  prepare  his  answer,  unless  ii 
is  shown  by  satisfactory  evidence  that 
plaintiff  keeps  such  books,  and  that  some 
entries  therein  will  furnish  the  evidence 
that  defendant  desires;  and.  where  plain- 
tiff resides  in  a  foreign  conntry  so  that  de- 
fendant can  have  no  personal  knowledffe 
of  the  matter,  tbe  more  averment  of  tbe 
petition  that  plaintiff  kept  books,  etc.,  is 
not  siifflcient— Frowein  v.  Lindheim.  11 
N.  Y.  S.  49.i. 

0.  A  petition  for  the  discovery  of  plain- 
tiff's book  and  papers,  so  as  to  enable  de> 
fendant  to  prepare  bis  answer,  should  spec- 
ify the  book  to  be  prodaced,  or  that  a  copy 
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If  a  particular  entry  be  fnmlBhed.— 7ro- 
vein    Llndheim,  11 17.  T.  &  496. 

DismiBsaL 

>r  action.  Bee  PraeUee  in  Civil  0dm,  1-4. 
appeal,  see  Appeal,  41,  42. 

DiBsolution. 

}f  attachment,  see  AtfaeAment,  9. 
corporation,  lee  Corporations,  14 
Isjnnctfon,  tee  It^MnOion,  9. 

DIVOBOB. 

Sronnds — Adultery. 

1.  In  an  actloD  for  dlTorce  on  the  groand 
)f  the  wtfe'B  adultery,  the  evidence  prin- 
sipally  relied  on  waa  the  testimony  of  one 
3.,  to  the  effect  that  he  had  had  undue  in- 
Arcoarse  with  her  in  the  open  fields  in  the 
light-time.  No  attempt  was  made  to  show 
)y  other  wltneBsei  that  the  parties  were 
wen  in  or  near  the  fields  mentioned,  and 
.here  vas  no  proof  of  amorous  conduct, 
)r  a  criminal  attachment  between  them. 
Incidents  relied  on  as  corroborative  of  B.'s 
:eBtlmony  were  of  a  trifling  character,  not 
ncompatible  with  defendant's  Innocence, 
Attempted  proof  of  defendant's  miscon- 
luct  with  two  other  persons  rested  excln- 
ilrelyon  the  surmises  of  defendant's  serv- 
intB.  and  their  testimony  as  to  admiaeions 
}y  defendant  Beld,  that  a  finding  by  the 
>eferee  in  favor  of  defendant  would  not  be 
listurbed,  the  evidence  being  very  con- 
licting.  and  the  statements  of  the  witnesses 
contradictory.— Steffens  v.  Steffens,  11  N. 
r.  S.  424. 

Limited  dlToroe. 

2.  In  an  action  by  a  wife  for  a  limited 
livorce,  the  evidence  showed  that  defend- 
tnt  had  falsely  charged  plaintiff  with  adut- 
«ry  with  varioas  persons;  that  he  had  also 
itated  that  on  one  occasion  he  discovered 
ler  in  the  act.  and  that  he  had  a  written 
:onfti8Bion  of  the  fact  from  her  parties 
•riminit;  that  he  had  made  persistent  ef- 
forta  to  entrap  her  into  a  confeaaion  of 
{uilt,  and  that  the  effect  of  this  course  of 
;reatment  twice  brought  plaintiff  to  a  con- 
litlon  in  which  she  attempted  to  take  her 
ife,  and  Icept  her  in  a  condition  of  nerv- 
ous prostration.  Held,  that  this  was  suffi- 
cient to  juatify  a  limited  divorce,  under 
Jode  Civil  Proc.  N.  Y.  §  17fi2.  Bubd.  2,  per- 
mitting such  a  divorce  for  "such  conduct 
an  the  part  of  the  defendant  towards  the 
plaintiff  as  may  render  it  unsafe  and  Im- 
proper for  the  former  to  cohabit  with  the 
fatter.  "—Fowler  v.  Fowler,  11  H.  Y.  S.  419. 

Eridenoe. 

8.  A  letter  written  by  plaintiff,  and 
banded  by  her  to  defendant,  in  which  she 


reviewed  the  history  of  their  married  life 
and  depicted  his  crnel^and  injustlce.was 
competent  evidence  as  a  declaration  mode 
to  defendant  of  facts  which  he  bad  an  op- 
portunity to  deny  or  excuse.— Fowler  v. 
Fowler,  11  N.  T.  B.  419. 

4.  Plaintiff  oonld  testify  Oiat  defendant 
made  a  statement  to  her.  In  the  form  of  a 
confession,  that  he  had  had  Improper  re- 
lations with  a  woman  In  his  office,  and  that 
he  afterwards  admitted  that  the  confession 
was  false,  and  made  in  the  hope  of  induc- 
ing a  similar  confession  froin  her  in  retarn. 
—Fowler  v.  Fowler.  U  N.  T.  a  419. 

5.  Evidence  of  plainUff  that  on  the  sec- 
ond night  of  thetr  marriage  defendant  said 
to  her  that  be  did  not  love  her,  and  that 
he  had  made  a  mistake  in  marrying  her, 
was  properly  admitted,  not  as  a  declaration 
of  fact,  but  as  a  fact  in  itself,  contributing 
to  constitute  plsiutlff's  cause  of  action.— 
Fowler  v.  Fowler,  11  K.  Y.  B.  419. 

Alimony. 

6.  On  payment  to  the  attorney  of  th« 
wife,  who  was  defendant  in  an  action  for 
divorce,  of  a  som  agreed  on  as  connsel 
fees,  the  attorney  stipulated  that  no  applt* 
cation  for  further  counsel  fees  or  alimony 
should  be  made  "until  the  result  of  this  ac- 
tion is  reached. "  At  the  trial  of  the  cause, 
the  Jury  disagreed.  Rdd,  that  the  stipula- 
tion was  not  a  bar  to  an  application  for  » 
payment  by  the  hnsbaud  for  the  wife's  ex- 
penscB  at  tbe  next  trial.— Van  Wonner  v. 
Van  Wormer,  11  N.  Y.  S.  247. 

7.  A  married  woman,  plaintiff  in  an  ac- 
tion for  divorce,  who  has  received  an  al> 
lowance  for  coonsel  fees  and  expenses.  Is 
not  entitled,  under  tbe  New  York  statate, 
(Code  Civil  Proc.  g  1789.)  to  a  further  al- 
lowance to  cover  expenses  Incurred  prevl* 
ous  to  Buch  second  application,  unless  it 
appears  that  such  allowance  fs  necessary 
to  enable  her  to  further  carry  on  the  lit- 
Igtion.— Stampfer  V.  BUmpfer,  11N.T.8. 

 Enforcing  payment. 

8.  Code  Civil  Proc.  N.  Y.  §  1778,  provides 
that,  where  a  husband  fails  to  pay  atimo* 
ny,  as  ordered,  and  it  appears  that  pay- 
ment cannot  be  enforced  by  Bequestration. 
or  by  resorting  to  the  aecurity.  if  any,  he 
may  be  ordered  to  show  cause  **  why  he 
should  not  be  punished  for  his  failure  tu 
make  the  payment;  and  thereupon  proceed* 
ings  must  be  taken  to  punish  bim  as  pre- 
scribed in  title  8  of  chapter  17  of  this  act " 
Chapter  17,  tit  8,  regulates  the  proceed- 
ings to  pnnisb  for  a  civil  contempt.  Held 
that,  although  the  method  of  punishment 
is  prescribed,  as  in  cases  of  contempt,  this 
proceeding  Is  not  to  punish  for  contempt, 
nnd  it  is  sufficient  If  the  order  iidjudging 
the  punisbment  finds  tha^t  there  is  a  de- 
fault, and  that  payment  cannot  be  enforced 
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by  sequestration,  or  resort  to  the  leoniity. 
— Itt  re  Sims.  U  N.  Y.  S.  3U. 

9.  Under  Code  Civil  Proc.  N.  T.  g  1778, 
providing  that  vhen  the  husband  In  a  pro- 
ceeding for  a  divorce  fails  to  pay  any 
money  required  to  be  paid  by  an  order, 
and  it  appears  to  tbe  court  that  payment 
cannot  be  enforced  by  execution,  seques- 
tratioD,  or  resorting  to  his  security,  he  may 
be  punished  for  contempt.  Ileia,  that  an 
order  committing  a  husband  for  contemjit 
in  not  paying  alimony  and  counsel  fees  is 
fatally  defective  vhere  it  fails  to  provide 
for  secarity.  and  It  does  not  appear  there- 
from that  payment  could  not  be  enforced 
byezecatlos  or  sequestration;  nor  Is  the 
defect  cored  by  a  statement  by  plaintiff's 
attorney  In  tbe  affidavit  on  which  the  order 
was  granted  that  be  believes  that  "an  ex- 
ecution issued  against  the  defendant  here- 
in could  not  be  satisfied  by  reason  of  de- 
fendant's being  out  of  this  court's  Juris- 
diction, "  since  the  statement  is  not  one  on 
whidk  the  court  eonld  determine  that  pay- 
ment of  alimony  eoold  not  be  enforced  by 
ezecDtloiL—Wbltney  t.  Whitney.  U  N.  T. 

aotHL 

Booaments. 
See  Svidmc4, 10.  IL 


BOWBB. 

In  what  lands. 

The  owners  of  certain  lands  deeded  them 
away.  Judfrmenta  were  subsequently  ob- 
tained against  sach  owners,  and  the  deed 
was  set  aside  as  fraudulent  against  them. 
Thereafter  the  lands  were  sold  lo  an  ac- 
tion of  foreclosure,  and  a  surplus  arose 
from  the  sale.  Held,  that  the  widows  of 
the  owners  of  said  land  were  properly  al- 
lowed the  value  of  their  dower  rights  in 
tbe  mortgaged  premises,  though  they  had 
joined  their  bnsbandi  In  conveying  the 
equity  of  redemption,  which  conveyance 
was  subsequently  set  aside  as  frauaolent 
M  to  their  huabands*  credlton.— WUkln 
son  T.  Paddock,  11  N.  T.  &  448. 

Draft. 

See  NtgtUakU  tnnttamtnU, 

Bae  ProoesB  of  Law. 
Itoe  09Mmtlonal  Law,  4.  S. 


EJECTMENT, 

Bee,  also.  Adnerte  P»a$es»io». 
iTvw  trial  as  matter  of  right,  soo  JFw  2Wii( 


Title  to  snpirart. 

a  conveyed  mortgaged  proper^  to  B., 
her  heirs  and  assigns.  In  tmat  to  receive 
the  income  and  apply  it  to  the  use  of  C 
during  her  life,  ana,  at  her  death,  to  con- 
vey tbe  land  to  the  children  of  C.  and  the 
surviving  children  of  such  of  them  as 
should  then  be  dead.  Held  that,  under  1 
Rev.  St.  N.  Y.  p.  m  g  59,  providing  that 
land  to  which  such  a  trust  relates  shall  re- 
main In  or  descend  to  the  persona  other- 
wise entitled,  subject  to  the  execution  of 
tbe  trust  as  a  power,  the  children  of  C, 
during  her  life,  had  no  estate  in  tbe  land, 
but  only  a  contingent  equitable  right,  un- 
der the  power  in  trust,  and  were  not  nec- 
essary parUes  to  a  suit  for  forecloanre  of 
the  mortgage;  that  the  legal  estate  waa  in 
R.  and  C.,  and  by  the  foreclosure,  and  a 
sale  thereunder,  to  which  C  and  R.  were 
putles,  the  legal  title  passed  to  the  par- 
chasers  at  the  sale;  that  their  title  could 
not  be  divested  by  an  ezecutioe  of  the 
power  after  the  death  of  C. ;  and  that,  plain* 
tiffs,  claiming  nader  such  alleged  execn- 
tion  of  the  power,  and  snder  conveyances 
from  the  children  of  C. ,  could  not  maintain 
^ctmut.— Cortis  T.  Unrplv,  11  N.  Y.  & 

HLBOnOira  AND  V0THR8. 

Nomination  of  oandidste  fbr  oAoe. 

1.  Laws  J^.  T.  1800.  a  96a.  S  S.  provides 
that  a  certificate  of  nominaUon  shall  be 
signed  by  at  least  260  voters  when  the 
nomination  is  for  an  ofi^ce  to  be  filled  by 
the  voters  of  a  district  leas  than  the  state, 
greater  than  the  county,  or  by  the  voters 
of  a  county  or  city;  and  further  provides 
that  "when  the  nomination  is  for  an  office 
to  be  filled  wholly  or  in  part  by  the  voters 
of  only  a  portion  of  said  city  and  county 
of  New  York,  or  the  said  county  of  Kings, 
or  the  said  city  of  Brooklyn,  less  than  the 
whole,  such  number  shall  not  be  leas  than 
one  hundred.  *  Btld,  that  a  certificate  of 
ttomiuation  for  the  fourteenth  cougreaaion' 
al  district  comprising  all  of  Westchester 
county,  and  the  twenty-fonrUi  assembly 
district  of  New  Yotk  cify,  need  be  signed 
^  8.°^^^  TOton-—  Fsople  t.  Rice.  11 N. 

S.  Under  the  provision  of  Laws  T. 
1890,  c.  962.  g  9,  that  certificates  of  nomlna* 
tion  which  are  In  apparent  confonnity 
with  the  provisions  of  the  act  ahall  be 
deemed  valid,  unless  objections  thereto 
shall  be  made  in  writing  within  three  days 
after  the  filing  of  the  same,  where  snch  cer- 
tificate has  not  been  objected  to  within  the 
time  specified,  tbe  county  clerk  Is  bonndto 
recognize  the  person  therein  nasoed  as  tbe 
regaiar  nominee.— Is  la  CewU^  U  S>T.  & 
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Rominatlon  of  oaadidata  for  offloe 

•BaUots. 

8.  LaWB  N.  Y.  1890,  a  263.  g  S,  relating 
to  indepeDdent  nomiDatioDS,  provides  that 
a  certidcate  of  such  Dominatioa  may  des- 
igaate  and  appoint  on  its  face  one  or  more 
persons,  wbo.  for  the  purposes  set  forth  in 
sectioa  17.  shall  represent  the  signers  of 
such  certificate.  Section  17.  relating  to  the 
ballots,  proTidea  that  no  name  of  any  can- 
didate shall  be  placed  on  a  ticket  put  In 
nomination  by  certificate,  as  provided  for 
in  section  6,  except  the  name  designated  in 
eald  certificate  of  oominatlon.  "without  the 
written  approval  of  the  person  or  persons 
designated  and  appointed  in  said  certifi- 
cates, as  provided  in  that  section.  **  Said 
section,  after  further  prescribing  that  there 
shall  be  as  many  separate  kinds  of  ballots 
as  there  are  political  parties  and  Independ- 
ent  cnndidates  in  whose  behalf  certificates 
of  nomination  have  beea  duly  filed,  pro- 
vides that  "there  shall  also  be  as  many  dif- 
ferent kinds  of  ballots  as  may  be  required 
to  comply  with  the  directions  hereinbefore 
authorized  of  tbe  person  or  persons  desig- 
nated and  appoinied,  as  provided  In  sec- 
tion 5  of  this  act,  upon  the  certificate  of 
nomination."  i/e/d,  that  tbe  persons  so 
designated  and  appointed  on  the  certificate 
could  choose  associates  to  be  pat  on  the 
ticket  with  the  independent  candidate  out 
of  the  entire  list  of  nominees  for  the  oUier 
ofllces.— People  t.  Kaiser.  11  N.  Y.  S.  840. 

4.  Under  the  provisions  of  Laws  N.  Y. 
1690,  c.  263,  ^  17.  authorizing  tbe  desig- 
nated representatives  of  tbe  signers  of  an 
independent  candidate's  certificate  of  nom- 
ioatiOD  to  direct  what  names  shall  be  placed 
upon  the  ticket  with  such  independent 
candidate,  such  representativeB  have  no 
power  to  require  tbat  their  candidate's 
name  be  printed  with  more  than  one  com- 
bination of  names  for  the  other  offices. 
The  section  does  not  authorize  more  than 
one  ballot  for  each  candidate.— People  v. 
McUan.  11 K.  Y.  &  SSt 

BHINENT  DOUAIN. 

Frocedare. 

1.  A  proceeding  by  the  board  of  educa- 
tion of'a  city  to  acquire  land  for  public 
school  purposes  Is  a  ^special  proceeding," 
ns  distinguished  from  an^actlon, "as  those 
terms  are  defined  by  Code  Civil  Proc.  N. 
Y.  am.  8884.  88^,  subd.  20,  and  should 
therefore  terminate  in  a  final  order,  not  in 
a  judgment;  and  a  Judgment  in  favor  of  a 
respondent  therein  for  his  costs  should  be 
vacated  on  motion. — In  re  Board  of  Edu- 
cation of  the  City  of  Brooklyn,  U  N.  Y.  8. 

7ao. 

5.  Acts  TX.  Y.  1850,  c.  140.  g  18.  provides 
that  after  tbe  report  of  the  commissioners 


appointed  under  the  act  to  award  compen- 
sation for  lands  taken  by  a  railway  com- 
pany has  been  confirmed,  either  party  may 
appeal  therefrom,  and  the  appeal  shall  be 
beard  by  the  supreme  (wurt  at  any  nneraft 
or  special  term  oo  "notice  thereof  being 
given  according  to  the  rules  and  practice 
of  said  coort. "  HiM,  It  Is  the  practice  of 
the  court,  and  the  policy  of  the  law,  to 
have  appeals  heard  at  the  general  term, 
and  a  motion  to  have  such  an  appeal  heard 
at  a  special  term  was  properly  denied.— In 
re  Uetropolitan  EL  Qy.  Co.,  11  N.  Y.  S.  191: 
In  re  Bache,  Id. 

Compenaatlon. 

8.  In  an  action  by  one  wbo  purchasea 
property  abutting  on  a  street,  after  the 
erection  thereon  of  an  elevated  railroad, 
for  damages  to  the  property  caused  by  the 
road,  a  recovery  was  properly  allowed  for 
the  loss  of  rental  value  during  the  time 
covered  by  an  unexpired  lease  outstand- 
ing when  plaintiff  purchased  the  property, 
the  lease  having  been  made  after  the  build- 
ing of  the  road. — Werfetman  v.  Manhattan 
Ry.  Co.,  11  N.  Y.  &  66;  Johnston  v.  Same, 
Id.  68. 

4.  An  abutting  owner  Is  not  deprived  of 
his  right  to  redress  by  erecting  an  awning 
extending  from  his  buildings  to  an  elevat- 
ed railroad  structure,  especially  where  the 
railroad  materially  iuterferes  with  the  light 
and  air  to  the  stories  above  the  awning. 
Bucb  action  does  not  constitute  an  aban- 
donment of  the  easements,  and  at  moat  en- 
titles the  railroad  company  to  the  value  of 
the  support  of  the  awning* by  Its  structure. 
— Matilage  v.  New  York  El  R.  Co.,  11  K. 
Y.  a483. 

6.  An  abutting  owner  is  not  deprived  of 
his  right  to  compensation,  as  on  the  ground 
of  acquiescence,  by  merely  failing  to  in- 
terfere to  prevent  the  erection  of  the  rail- 
way and  Its  subsequent  use. — Mattiage  v. 
New  York  £1.  R.  Co.,  11     Y.  &  483. 

 STldenoe. 

6.  Evidence  of  experts  as  to  whatwonld- 
have  been  the  value  of  property  abutting 
on  a  street  If  an  elevated  railroad  had  not 
been  built  thereon  is  admissible.— Werfel- 
man  v.  Manhattan  Ry.  Co.,  11  N.  Y.  8.  66; 
Johnston  v.  Same,  Id.  68. 

7.  Where  Injuries  to  real  estate  are  al- 
leged to  have  been  caused  by  the  mainte- 
nance of  an  elevated  railroad  In  acity  street, 
evidence  tbat  property  in  that  part  of  the 
city  had  been  improved  in  value  since  the 
railroad  was  put  In  operation  Is  not  availa- 
ble to  defendants.  To  justify  any  reduction 
for  benefits,  it  must  be  show  to  what  ex- 
tent tbe  railroad  had  enhanced  the  value- 
of  the  particular  property.  —  Jefferson  t. 
New  York  £1.  R.  Co.,  11  N.  T.  8.  48a 
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CompenBation — ^FindingB. 

8.  In  an  action  for  datnaites  to  property 
abutting  on  a  street,  caused  by  the  erection 
of  an  elevated  railroad  tbereou.  it  was  not 
error  to  refuse  to  make  a  finding  of  the 
abstract  proposition  that  anj  benefits  ac- 
cruing to  the  property  from  the  elevated 
road  were  to  be  set  ott  against  any  damage 
which  might  have  been  Bustalned.— Wer- 
felman  v.  Manhattan  By.  Co..  11  K.  T.  & 
66;  Johnston  v.  Same.  Id.  68. 

Bights  and  remedies  of  land-own- 

era. 

9.  The  conveyance  of  land  to  a  city  in 
trust  that  it  shall  be  kept  open  as  a  street 
for  the  use  of  the  citizens  forever,  and  its 
use  as  a  street,  entitled  abutting  owners 
to  uninterrupted  access  over  it  to  and  from 
their  premises,  and  to  light  and  air;  and 
the  erection  of  an  elevated  railroad  in  the 
street,  interrupting  the  light  and  air,  and 
sending  smoke,  cinders,  and  steam  into 
such  buildiugs,  gives  the  owner  thereof  s 
right  of  action  for  the  injury.— Hattlage 
T.  New  York  El.  R  Co.,  11  N.  Y.  8.  488. 

10.  One  who  purchases  property  abut- 
ting on  a  street  subsequent  to  the  erection 
thereon  of  an  elevated  railroad  may  main- 
tain an  action  to  restrain  the  operation  of 
the  road,  or  for  damages  for  the  invasion 
of  easements  thereby. — Werfelman  v.  Man- 
hattan Rv.  Co.,  11  N.  Y.  8.  66;  Johnston 
T.  Same.  td.  68. 

11.  Kvidence  that  plaintiff  Is  in  posses- 
sion of  the  abutting  land  under  a  recorded 
deed,  claiming  a  fee.  Is  sufficient  proof  of 
his  right  to  the  easements  to  maintain  such 
action,  especially  where  it  appears  that  de- 
fendant has  commencftd  proceedings  to 
acquire  title  to  such  easements  by  condem- 
nation proceedings.— Werfelman  v.  Man- 
hattan By.  Co.,  11  N.  Y.  S.  66;  Johnston 
v.  Same,  Id.  68. 

12.  An  objection  that  the  structure  of 
an  elevated  railroad  is  not  such  as  was  au- 
thorized to  be  built.  Is  available  to  the  land- 
owner, in  proceedings  to  condemn  his 
easements  in  the  street  in  front  of  hisprop- 
erty.— In  re  Brooklyn  El.  R  Co.,  11  %  Y. 
a  161:  In  re  Wing,  Id. 

18.  By  Laws  N.  Y.  1884.  c.  522.  provid 
Ing  for  the  appointment  of  commissioners 
to  estimate  the  damages  to  owners  of  lands 
taken  for  Pelbam  Bay  park,  on  the  final 
conflrmatioo  of  their  report,  the  title  in  fee 
to  such  lands  is  to  vest  in  the  dt^  of  New 
York,  and  the  city  is  required,  within  four 
months  thereafter,  to  pay  the  amounts 
awarded  to  such  owners,  in  default  where- 
of they  may  sue  for  the  same.  The  final 
order  confirming  the  commissioners'  re- 
port required  such  owners  to  execute  to 
the  city,  on  payment  of  the  awards,  quit- 
cl^m  deeds  of  their  lands.  Se  d,  that  an 
owner  refuting  to  give  such  a  deed  could 


not  sue  for  the  smonnt  awarded  to  hhn; 
the  requirement  was  a  proper  one,  and,  if 
erroneoni,  the  remedy  waa  by  appeal  from 
the  Older.— Ellis  v.  City  of  New  York.  11 
N.  Y.  &  8M. 

EQUTTY. 

See,  also,  OrtAi^tf  BiU;  Dite&tBrw;  FrmnO- 
xtUni  Oonveyaruset;  Infunetion;  Interplead- 
er^ MotUi  agea;  Partnership;  Beeiiotrs; 
Specific  Performanee;  TVutte. 

Btformatlon  of  oontraots. 

1.  In  an  action  to.reform  an  absolute  as- 
sigument  of  two  Insurance  policies,  in  one 
of  which  plaintiff's  testatrix  was  the  ben- 
eQciary,  so  as  to  make  It  a  collateral  one 
only,  the  evidence  showed  that  the  as- 
signee was  the  agent  who  Issued  the  pol- 
icies; that  he  bad  paid  the  premiums  for 
three  years,  and  held  the  policies  as  collat- 
eral security  for  the  repayment  of  these 
advances;  that  he  declined  to  make  further 
advances,  and  insisted  upon  payment,  but 
eventually  agreed  to  take  the  policies  for 
|€00,  and  to  apply  the  amount  on  the  in- 
debtedness to  him.  It  also  appeared  that 
testatrix  had  executed  a  separate  aud  ab- 
solute assignment  of  the  policy  in  which 
she  was  named  as  beneficiary.  Held,  that 
the  complaint  was  properly  dlsmtsaad. — 
Kelsey  v.  McNalr.  11  N.  Y.  S.  804. 

Oancellation  of  contract. 

2.  Plaintiff  conveyed  land  to  his  broth- 
er, without  consideration,  and  with  intent 
to  delay  creditors.  About  a  year  after- 
wards, plaintiff's  brother  reconveyed  the 
land,  but  he  subsequently,  w'th  plaintiff's 
consent,  cat  off  his  signature  to  the  deed, 
and  gave  a  deed  to  his  wife,  whom  he  bad 
mamed  after  the  reconveyance  to  plainUfl. 
Held,  that  plaintiff  was  entitled  to  a  can- 
cellation of  bis  deed  to  his  brother,  and 
to  a  reconveyance  from  the  latter  and  his 
wife,  no  rights  of  the  wife  as  a  purchaser 
for  value  and  without  notice  of  plaintiff's 
claim  being  shown.— Cnrtln  v.  Gurtin,  11 
N.  Y.  S.  93?. 

8.  Where  a  deed  of  real  estate  is  obtained 
by  the  fraudulent  representation  of  the 
grantee  and  her  attorney  that  it  was  only 
an  instrument  authorizing  the  collection  of 
the  rents,  an  action  to  cancel  the  same  is 
not  defeated  by  the  fact  that  the  grantors 
did  not  read  the  deed,  but  relied  on  the 
professional  knowledge  of  the  attorney, 
and  the  grantee's  afirection  for  Uiem  as 
their  aunL— Smith  v.  Smith,  11 N.  T.  a  690. 

4.  Withinanhourbeforemarriage.acoa- 
tract,  executed  by  the  husband,  was  pre- 
sented by  his  attorney  to  the  wife,  and  waa 
executed  by  her,  she  fully  understanding 
its  contents.  She  was  a  widow,  4St  years  ol 
age,  and  the  husband  wat  a  widower,  61 
years  of  age.  Both  partln  had  conitder 
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ble  property,  the  husband's  being  of  the 
reater  value;  and  they  had  a  general 
.□otrledge  of  each  other's  property.  By 
ha  contract,  each  agreed  not  to  claim  any 
lart  of  the  property  of  the  other,  except  as 
herein  provided.  Sixteen  yean  after  the 
larriase.  they  having  separated  after  two 
ears,  the  wife,  for  the  purpose  of  convey- 
or lands  In  Iowa  witJiout  the  husband 
oining  therein,  recorded  her  copy  of  the 
oDtract  In  that  state.  After  the  death  of 
he  husband,  24  years  after  the  mnrringe, 
be  sued  to  have  the  contract  adjudged 
oid,  on  the  ground  of  representations  by 
lie  biiaband  and  by  his  attorney,  and  in 
ecitals  in  the  instrument,  inducing  her  to 
elteve  that,  unless  it  was  executed,  the 
iiaband  would  obtain  her  property  or  some 
merest  therein,  and  the  would  lose  her 
igbt  of  disposal  thereof.  Seld,  that  it  was 
ben  too  late  to  ask  that  the  contract  be  de- 
laredvotd:  and  that,  having  cut  off  her 
usband's  interest  in  her  Iowa  lands,  un- 
er  the  Rontract,  she  could  not  claim  an 
□tire  failure  of  the  consideration  thereof, 
Ithough  he  had  failed  to  provide  for  her 
:uriog  his  life,  and  by  his  will.  In  accord- 
nce  with  ita  terms. — Fargo  v.  Fargo,  11 
r.  Y.  8.  646. 

Lcoonnting. 

5.  In  an  action  to  set  aside  a  sale  of  co- 
lartnersbip  property  made  by  plaintiff  to 
is  copartners,  and  for  an  accounting,  an 
•rder  was  entered  appointing  a  referee  to 
tate  an  account,  and  report  "whether  eith- 
r  of  the  parties  Is  Indebted  to  the  other, " 
od  providing  that  on  the  coming  in  of  the 
cport  either  party  may  "move  for  judg- 
lent  thereon."  and  that  nothing  suoufd 
prevent  either  party  from  preferring, 

*  •  Dor  prevent  tbe  referee  from  pass- 
ig  upon.  *  •  •  any  claim  by  -either 
arty  in  his  oWn  favor.**  Jhld.  that  the 
ourt  directed  a  general  accounting,  so 
hat  either  party  might  have  Judgment 
gainst  tbe  other,  and  that  plaintiff,  by  not 
ppealinr,  acquiesced  in  such  direction, 
nd  could  not  complain  of  an  affirmative 
iidgment  for  defendants  on  the  ground 
iat  no  affirmative  relief  was  demanded  in 
leir  answer.— White  v.  White,  11  N.  T. 
.  675. 

jaches. 

6.  Plaintiff  railroad  company  made  a 
ontract  with  0.,  whereby  tbe  latter  agreed 
3  purchase  a  quantity  of  rails  and  their 
istenings,  and  lo  sell  tbe  same  to  plaintiff 
n  terms  therein  stated,  and  plaintiff 
greed  on  its  part  to  deposit  with  Q.,  as  a 
uaranty  for  Its  performance  of  tbe  con- 
■nct,  8,00()  of  its  first  mortgage  bonds  for 
1.000  each,  of  which  Q.  was  to  retain  100 
3r  his  own  use,  and  hold  the  remainder 
ntil  the  ties.  etc..  had  been  paid  for. 
I.  having  neglected  to  proceed  with  the 


eoBtraet  plaintiff  authorized  its  president 
to  negotiate  for  tbe  cancellation  of  tbe 
agreement  and  .to  close  tbe  transaction. 
Tiiat  officer  accordingly  negotiated  with 
G.,  and  the  contract  was  canceled,  100 
bonds  being  retained  by  G.  as  considera- 
tion for  the  cancellation,  a  written  memo- 
randum to  that  effect  being  signed  by  the 
parties.  Interest  on  these  bonds  was  after- 
wards paid  by  plaintiff  for  six  vears,  when 
suit  was  initltuted  in  if*  behalf  to  recover 
the  bonds  on  the  ground  that  Ita  consent 
to  their  retention  oy  G.  was  obtained  by 
duress.  Id  the  mean  time,  G.  and  bis  wit- 
nesses had  died.  Held,  that  plaintiff's  de- 
lay in  seeking  to  be  relieved  from  the  al- 
leged duress  was  fatal  to  tbe  action. — Ore- 
gon Pac.  R  Co.  V,  Forrest,  11  N.  Y.  S.  S. 

7.  In  ISSS,  an  agreement  to  purchase, 
improve,  and  sell  lands  was  entered  Into  by 
several  persons,  each  of  them  to  contribute 
a  proportionate  share  of  the  money  re- 
quired, as  called  for  by  three  of  them  who 
took  title  to  the  land  and  managed  the 
property,  profits  to  be  divided  in  the  same 
proportion.  A  large  loss  was  incurred; 
and  about  1869  or  iciTO  the  lands  were  con- 
veyed to  one  of  tbe  associales,  defendant 
B..  solely,  who  was  to  hold  the  title  in  trust 
for  tbe  benefit  of  all.  He  sold  portions  of 
the  land  and  received  tbe  proceeds.  In 
1859,  after  a  settlement  by  arbitration  of 
differences  between  one  of  the  associates. 
J.  N.,  and  his  brother,  F.  N.,  arising  out 
of  a  partnership  which  bad  existed  between 
them,  they  made  a  written  agreement  de- 
claring that  "all  tbe  interest  which  the 
said  J.  may  bold  in  real  estate  *  *  *  is 
held  by  him  for  tbe  equal  benefit  of  each 
of  the  undersigned,  subject  to  the  condi- 
tions and  provisions  of  any  agreement 
which  said  J.  may  have  made  or  sHail  here- 
after make  with  others,  as  Joint  owners, 
and  all  payments  and  assessments  made 
and  to  he  made  shall  be  eqnally  borne  by 
us,  indlTldually,  share  ana  share  alike." 
This  agreement  was  not  communicated  to 
the  other  associates;  and  accounts  of  re- 
ceipts and  disbursements  were  rendered, 
once  a  vear,  by  B.  to  J.  N.  Neither  J.  N. 
nor  F.  N.  contributed  anything  to  the  ex- 
penses of  the  enterprise,  after  the  ag7ae< 
ment  between  them.  J.  N.  became  bank- 
rupt  In  1878,  and.  in  the  schedules  filed  by 
him,  made  no  claim  to  an  Interest  in  the 
lands;  and  he  testified  that  this  omission 
was  because  he  did  not  regard  bis  interest 
as  of  any  value.  There  was  proof  of  dec- 
larations by  F.  N.  disclaiming  any  interest 
in  tbe  enterprise,  and  stating  that  he  re- 
garded it  as  a  losing  investment.  T.  N. 
died,  intestate,  in  lUiS.  In  1882.  a  profit 
having  then  resulted  from  the  enterprise, 
tbe  administrator  and  heirsof  F.  N.  brought 
suit  for  an  accountins  by  B.  of  tbe  pro- 
ceeds of  the  lands  sold,  and  for  the  con- 
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T«Tuoe  of  Ml  mnch  m  they  might  be  ou- 
titled  to  of  the  landi  remafnlnx  nniold. 
JTetd.  that  there  had  been  a  complete  absn- 
donmeot  of  their  interest  In  the  enterprise, 
and  equity  would  not  allow  them  to  main- 
tain auch  a  claim.  Daniels.  J.,  diSBenting- 
— Nlrdlinger  t.  Bernheimer.  11  N.  T.  S. 
608. 

Pleading — Amendment. 

8.  The  general  term,  to  austidn  a  Judg- 
ment, vili  order  an  answer  amended  by 
Inaerticg  a  prayer  for  affirmative  relief,  or 
by  making  the  answer  conform  to  the  facts 
proved.— White  v.  White.  U  N.  Y.  &  676. 

Practice — Dismissal  of  action. 

9.  Defendant  having  instituted  summary 
proceedings  to  remove  plaintiff  from  lana, 
possession  of  which  defendant  claimed  un- 
der an  agreement  between  them,  plaintiff 
sued  to  restrain  the  prosecution  of  such 
proceedings,  and  to  obtain  a  conveyance  of 
the  land,  alleging  that  the  agreement  was 
void  for  usury.  It  appeared  from  plain- 
tiff's testimony  that  he,  having  agreed  to 
purchase  the  land  from  a  third  party,  ap- 
plied to  defendant  for  a  loan  to  enable  him 
to  pay  part  of  the  price,  and  agreed  to  pay 
defendant  osurions  interest;  and,  In  otder 
to  avoid  the  effect  of  the  law  against  nsn- 
ry,  the  written  agreement  In  question  was 
made.  The  agreement  was,  in  form,  a  con- 
tract of  sale  by  plaintiff,  and  of  purchase 
by  defendant,  with  an  agreement  by  the 
latter  to  sell  to  plaintiff,  within  a  certain 
time,  for  a  specified  price;  but  the  amount 
to  be  advanced  by  defendant,  and  the 
amounts  reserved  by  him,  and  the  time  al- 
lowed to  plaintiff,  were  the  same  as  in  tne 
alleged  agreement  for  the  loan.  Plaintiff 
was  corroborated  by  testimony  that  de- 
fendant had  said  totbe  witness  that  he  had 
made  a  loan  on  the  property  to  plaintiff; 
and  it  appeared  that  plaintiff  bad  made  re- 
pairs on  the  property  as  required  by  the 
agreement,  and  had  paid  Interest  becom- 
ing due  on  mortgages  thereon.  Jfetd,  that 
on  this  evidence  the  court  might  well  have 
found  that  a  loan  only  was  Intended;  that 
the  fact  that  part  of  the  money  advanced 
was  to  be  paid  directly  to  plaintiff's  ven- 
dor did  not  divest  the  transaction  of  the 
character  of  a  loan;  and  that  It  was  error 
to  dismiss  tbe  complaint  at  the  close  of 

filaintiS's  evidence,  as  such  dismissal  was, 
n  effect,  to  hold  the  evidence  too  defect- 
ive and  Inconclusive  to  be  considered. — 
Babcock     Stimmel.  11  N.  Y.  &  608. 


ESTOPPBL. 

Ret  adjudieata,  see  Judgment,  8-18* 

By  deed. 

1.  Landa  were  conveyed  subject  to  a 
mortgage  to  defendants'  testator.  Tbe 


rntee  died  Intestate,  leaving  snrvlvlng 
her  husband,  B.,  Uielr  son,  and  plain- 
tiff, a  son  by  a  former  marriage.  Tbe  deed 
was  lost  before  being  recorded,  and  F.  ob- 
tained from  the  grantor  another  deed  in 
lieu  of  the  former  conveyance.  F.  exe- 
cuted a  quitclaim  deed  to  B.,  who  tooli  pos- 
session, and  continued  la  poBsession  until 
defendants'  testator  foreclosed  the  mort- 

?'age,  and  purchased  the  property  at  the 
oreclosure  sale.  Meanwhile  plaintiff  exe- 
cuted,  a  quitclaim  deed  of  the  premises. 
Held  that,  at  the  time  of  the  deed  from 

Elaintlff,  the  lands  were  held  adversely  to 
im  by  B..  and  that,  under  4  Rev.  St.  N. 
Y.  c.  1,  tit  3,  §  147,  providing  that  every 
grant  of  land  sball  be  absolutely  void,  if, 
at  the  time  of  the  delivery  thereof,  such 
lands  shall  be  in  the  actual  possession  of  a 
peraon  claiming  under  a  title  adverse  to 
that  of  the  grantor,  the  deed  from  plain- 
tiff was  void,  by  reason  of  such  adverse 
possession,  but  was  good  as  between  tbe 
parties  thereto,  and  was  a  bar  to  a  subse- 
quent action  by  plaintiff  for  an  account- 
ing, and  to  redeem.— Johnson  v.  Boell.  11 
N.  Y.  S.  868. 

By  reoord. 

2.  Where  an  Insolvent  firm  conceals  Its 
financial  condition,  by  means  of  a  con- 
spiracy between  it  and  one  of  its  credit- 
ors, and  obtains  a  flotltions  credit,  on  the 
strength  of  which  It  makes  parchases  of 

f oods,  the  seller  may  maintain  an  action 
or  damages  against  both  the  Insolvent 
firm  and  tne  creditors,  and  the  settlement 
of  a  former  action,  brought  by  the  seller 
againat  the  creditor  tor  a  portion  of  the 
goods,  based  on  the  theory  that  the  seller's 
title  bad  not  passed  owing  to  tbe  Insolv- 
ent's fraud  in  purchasing  them,  and  that 
the  creditor  had  received  them  with  knowl- 
edge of  that  fraud,  is  no  bar  to  another  ac- 
tion for  damages  sustained  by  the  seller 
by  reason  of  the  parcfaase  of  other  goods 
by  tbe  Insolvents  in  pnrsaance  of  the  same 
fraudulent  design.--Lee  t.  T»lor,  11  K. 
Y.  8. 181. 

In  pais. 

8.  Tbe  owner  of  the  land  under  the  wa- 
ter of  a  pond  is  not  estopped  to  deny  ths 
right  of  an  adjoining  owner  to  take  ict; 
from  the  pond,  by  reason  of  the  expend- 
iture of  money  on  such  adjoining  prem- 
ises, for  the  purpose  of  the  business  of  cnt* 
ting  ice  from  the  pond,  where  the  owner 
of  the  pond  did  not  kn6w  of  snch  expend- 
iture, and  the  adjoining  owner  has  not 
been  influenced  by  the  conduct  of  the  own- 
er of  the  pond.— Qoaverneur  t.  National 
Ice  Co..  11  K.  Y.  &  87. 

4.  Where  goods  are  left  at  defendant's 
house,  without  his  order,  and  he  Is  gotltr 
of  no  negligence  In  connection  with  the& 
delivery,  no  obligation  rests  on  him  to- 
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mafce  active  eCForti  to  discover  wbetber 
or  DOt  the  good!  were  on  bit  premiaea; 
and  hence  his  failure  to  make  snch  an  ef- 
fort on  the  presentation  of  the  bills  for  the 

foods  does  not  estop  him  from  denying 
t8  liability  thereon.— AnttlB    Wileoit,  11 

EVIDENCB. 
8m.  alio.  WibuM. 

Ib  action  for  divorce,  see  Dtimrte,  8-5. 

 for  libel,  see  Libel  and  Slandar,  4. 

 on  contract,  see  Ooniraet,  10. 

erlminal  cases,  see  AuauU  «md  Battery, 
1.  2;  Oriminia  Lam,  9-6t  ZRwUMde; 
Sape.  1-8. 
particular  actions,  see  SsplsvAi,  t;  Tro- 
ter  and  Oonvem'on,  8. 
Objections  to,  see  Trial.  1. 
Of  damages,  see  Damage*,  7. 
Parol,  to  modify  written  lease,  see  Zand- 

lord  and  Tenant,  6. 
BoUngs  on,  see  Appeal,  82-88. 

Prenunptloa. 

1.  Defendantwaa  employed  byplalntiffs 
ai  book-keeper  and  casoier.  his  Auty  being 
to  receive  money,  turn  it  over  to  piaiutifls, 
ud  enter  the  recel  pt  in  their  books.  In  an 
aetton  by  them  for  money  so  received  by 
him  and  not  paid  over,  it  appeared  that  he 
bad  made  no  entry  of  the  transaction.  Held 
that,  on  proof  of  the  receipt  of  the  money, 
his  omission  to  make  such  entry  would 
•upport  an  inference  that  he  had  not  ac- 
ooonted,  suflSdent,  even  as  against  the  pre- 
aunption  of  innocence,  to  call  upon  him 
for  proof  that  such  money  actually  came 
to  the  possession  of  pldntUEs.--flhook  v. 
Lyon.  11  N.  Y.  a  780. 

 As  to  receipt  of  letter. 

2.  The  mailing  of  a  notice  of  dissolution 
of  partnership,  properly  directed  and  post- 
paid, raises  a  presumption  that  it  was  re- 
ceived in  due  course  of  mail  by  the  person 
to  whom  it  was  directed.— Van  Doren  t. 
Liebman.  11  N.  T.  8.  769. 

8.  A  contract  for  grading  a  street  pro- 
vided that  the  work  was  to  be  commenced 
on  such  day  and  at  such  point  as  the  com- 
missioner of  public  works  should  desig- 
nate. The  evidence  relied  on  by  the  city 
to  prove  service  of  such  notice  on  the  con- 
tractor was  the  production  of  a  book,  which 
purported  to  contain  press  copies  of  let- 
ters sent  from  the  department  of  public 
works,  in  which  appeared  a  letter  to  the 
contractor.  The  superintendent  of  street 
Improvements  testified  that  he  signed  the 
letter,  and  that  It  was  approved  by  the 
commissioner;  that,  after  the  letter  was 
Bigntd,  it  was  copied  in  the  letter  book, 
addressed,  and  put  In  the  mail  by  a  clerk 
or  a  messenger.  The  messenger  taatifled 
V.llH.Y.S.— 63 


that  he  mailed  all  letters  of  tiiat  character 
and  notices  to  the  contractors  to  begin  work 
at  that  time ;  that  he  had  no  recollection  of 
having  mailed  that  letter;  that  be  copied  the 
letters  in  the  press-book,  put  them  in  envel- 
opes.  sealed,  stamped,  and  mailed  them. 
There  was  no  evidence  of  the  itlact-  to 
which  the  letter  was  addressed,  nor  of  the 
residence  of  the  contractor  at  tlie  time. 
Seld,  that  the  evidence  failed  to  justify  a 
presumption  that  the  letter  reached  the 
contractor.— City  of  New  York  v.  Finn,  11 
N.  Y,  S.  680. 

Deolaratlona. 

4.  Where  liability  against  a  town  is 
sought  to  be  established  by  reason  of  the 
negligent  omission  of  the  commissioner  of 
highways,  the  declarations  of  the  latter  are 
not  competent  evidence  when  made  after 
the  Injuries  have  been  received.  Corlktt. 
J.,  dissenting.— Stone  Town  of  Poland, 
It  N.  Y.  8.  458. 

5.  Exclamations  of  pain  by  an  injured 
person.  Immediately  after  the  injury,  are 
admissible  In  evidence  In  an  action  for 
damages  therefor.— Smith  t.  Dlttman,  It 

N.  Yra7«a 

Opinion  erldenoe. 

8.  Whether  a  seaman,  after  the  loss  of 
three  fingers  of  the  left  band.  Is  competent 
to  perform  the  duties  of  quartermaster, 
cannot  be  proved  by  the  opinion  of  a  wit- 
ness.- Eldridge  v.  Atlas  S.  B.  Co..  11  N. 
Y.  a  468. 

7.  In  an  action  to  recover  for  services 

rendered  as  an  attorney,  defendant  con- 
tended that  plaintiff  was  guilty  of  negU- 
sence  In  not  taking  an  appeal  from  the 
Judgment  In  the  action  In  which  plaintiff 
was  defendant's  attorney.  It  appeared 
that  plaintiff  had  twice  written  to  defend- 
ant, stating  that  the  findings  of  the  referee 
on  which  Judgment  was  entered  were  er- 
roneous, and  advising  an  appeal,  and  final- 
ly received  a  letter  from  defendant  before 
the  time  to  appeal  bad  expired,  directing 
him  to  take  an  appeal.  Plaintiff  contended 
that,  after  writing  the  letters  advising  an 
appeal,  be  discovered  that  be  was  In  error 
in  supposing  tbe  finding  to  he  erroneous. 
There  was  no  evidence  that  the  findings - 
were  not  erroneous  in  tbe  particulars  men- 
tioned by  plaintiff  In  his  letter  to  defend- 
ant, except  the  testimony  of  the  referee- 
who  tried  the  case,  and  of  counsel  therein. 
IJeld,  that  It  was  error  to  allow  plaintiff  to 
testify  that  "on  a  subsequent  investigation 
I  discovered  that  I  was  in  error  In  making 
that  sutement."  (that  the  findings  of  the 
referee  were  erroneous.)  though  be  also 
stated  wherein  be  thought  that  he  was  mis- 
taken, but  failed  to  give  details,  since  it 
could  not  be  said  how  far  his  expression 
of  opinion  Influenced  tha  joxT.— Cole  t. 
Boby,  11 N.  T.  a  K7. 
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opinion  •rltenot  —  Biq^ert  tBStl- 
mony. 

8.  To  show  the  decnue  In  th«  nloe  of 
real  estate,  caused  by  the  operatfon  of  an 
elevated  railroad  Id  the  street  In  front  of 
It.  tbe  judgmeot  of  real-estate  brokers  ac- 
quainted with  property  In  the  vicinity,  as 
well  ss  with  the  premises  and  their  rental 
Talae.iscompetenL— JeflenoDT.Kew  fork 
El.  K.  Co..  11  N.  T.  &  488. 

9.  Testimony  of  an  owner  of  real  estate 
in  the  vicinity  of  plaintiff's  premises,  as  to 
the  depreciation  of  rents  since  the  con- 
struction of  arailrodd,  was  not  expert  testi- 
mony, within  the  meaning  of  a  stipulation 
limiting  the  testimony  of  real-estate  ex> 
ports  to  three  witnesses  on  each  side. — 
Taber  v.  New  York  El.  &  Co.,  11 H.  Y.  & 
881 

SoonmentB. 

10.  To  establish  a  eonnterdalm  for 

goods  sold  and  delivered,  defendant  and 
two  others  (one  of  whom  was  his  book- 
keeper) testified  that  they  delivered  goods 
to  plaintiff,  though  none  of  them  could 
stale  the  specific  articles:  that  a  book  of 
■account  was  kept  on  which  items  delivered 
by  the  book-keeper  were  entered  by  ber, 
and  those  delivered  by  tbe  others  were  en- 
tered by  them  on  slips  of  paper  from  which 
the  booK'keeper  entered  tbem  on  the  book; 
•and  another  witness  testifled  that  he  bad 
-dealt  with  defendant,  and  settled  from  hla 
book,  and  that  he  kept  honest  accounts. 
Held,  that  the  book  was  not  admissible  In 
evidence.— Dooley  v.  Moan,  11  N.  Y.  B. 
288. 

11.  Entries  made  by  a  decedent  In  his 
diary,  and  in  his  own  pecuniary  Interest, 
were  properly  excluded  when  offered  as 
•evidence  in  an  action  on  a  claim  walnst 
the  estate.— Sheldon  t.  Sheldon.  11  H.  Y. 
8.477. 

Parol  evidenoe. 

13.  In  an  action  on  a  written  amement 
by  wUeta  plaintiff  gave  defendant  the 

privilege  of  selling  certain  merchandise. 

f)arol  evidence  is  admissible  to  show  that 
t  was  agreed  that  the  agreement  in  ques- 
tion should  not  become  valid  until  a  cer- 
tain person  had  signed  a  contract  restrain- 
ing him  from  condacting  similar  business 
to  that  of  defendant.— Round  Lake  Ass'n 
V.  Kellotrg.  11  N.  Y.  8.  859. 

13.  A  lease  recited  that  tbe  landlord  in- 
tended to  build  upon  tbe  demised  prem- 
ises, and  provided  that,  wbiie  tbe  building 
should  continue,  tbe  rent  should  be  a  cer- 
tain sum  per  month,  less  than  that  agreed 
on  in  a  preceding  clause,  ffeld  that,  in  an 
action  for  rent,  oral  proof  was  admissi 
ble  to  show  tbe  nature  of  tbe  improvements 
contemplaied.  and  when  they  were  com- 
menced and  comoleted.  the  lease  being  am- 


biguous u  to  those  mattm.— Sin  t.  Una- 
bold.  11  N.  Y.  a  784. 

14  A  contract  being  silent  u  to  the  tine 
when  plaintiff  was  to  uegin  work  Uioreon- 
der,  oral  testimony  to  supply  tbe  omisuos 
is  competent.— Case  v.  Phoenix  Bridge  Co.. 
11  N.  Y.  8.  734. 

15.  It  is  not  error  for  a  referee  to  admh 
testimony  as  to  a  written  contract,  enbjeci 
to  a  motion  to  strike  out  if  it  Taried  or 
tered  the  contract— Case  v.  Phtsnix  Bridn 
Co..  11  N.  Y.  a  724. 

Competanoy  and  releranoy. 

16.  At  the  trial  of  ao  action  for  an  injoi; 
to  plaintiff's  hand  from  being  caii^t  u 
exposed  cog-wheels  of  a  winui  which  he 
was  working,  a  witness  waa  asked  whether 
a  frame  shown  In  a  photo^aph  of  a  differ- 
ent winch  was  a  protection  agaioat  the 
cog-wheels  to  the  men  working  it.  Beii. 
that  the  question  was  properlv  excluded  u 
not  pertinent.— Eldrldge  v.  Atlaa  &  8.  Ca, 
11  N.  Y.  a  468. 

17.  At  the  trial  of  an  action  by  a  aeamsa 
for  personal  Injuries  received  in  operatis? 
an  alleged  dangerous  winch  on  a  vessel 
upon  which  be  had  shipped  and  signed  ar- 
ticles, a  witness  was  asked  wbether  a  nu 
could  not  leave  a  ship  after  he  had  signed 
articles.  In  case  be  did  not  like  the  loiAs 
of  ber.  Held  that.  pliUntift  not  havtog  at- 
tempted to  leave,  the  answer  was  properly 
excluded  as  unlmportanL— Eldridger.  Av 
las  8.  a  Co..  UN.  Y.  a  468. 

18.  In  an  action  to  recover  damages  for 
the  maintenance  and  operation  of  osfend- 
ant's  elevated  railway  In  front  of  plaintifri 
premises.  It  was  set  up  as  a  defense  that 
plaintiffs  stood  by  during  the  conatroctioa 
of  the  road  without  obJectinc  or  intwfer 
ing  to  prevent  it.  Netd,  Unat  pUintib 
were  properly  allowed  to  prove  that  when 
defendant  began  to  build  Its  road  It  went 
into  tbe  vaults  of  their  building,  and  i^t 
posts  there,  and  that  they  protested. — Ta- 
ber V.  New  York  El.  R  Co.,  11  N.  Y.  & 
584. 

19.  Where  the  damage  complained  of 
consisted  of  a  loss  of  potatoes  bf  reason  of 
defendant's  neglect  to  apply  nris  green 
to  destroy  the  potato-bogs,  a  witness  wis 
asked  tbe  effect  of  omitting  that  remedv. 
nnd  answered  that  when  he  omitted  tfie 
remedy  his  potatoes  were  small,  and  when 
it  waa  applied  he  had  140  bushels  to  tbe 
acre.  It  did  not  appear  on  what  aoil.  or  in 
what  season,  his  crop  was  raised.  Ut^d, 
that  tbe  answer  was  Incompetent,  and 
should  have  been  stricken  out  on  motion. 
—Lord  v.  Lord.  11  N.  Y.  a  889. 

Weight  and  anffloieDcy. 

20.  In  order  to  prove  service  of  notice  oa 
a  contractor  by  the  commissioner  of  pub- 
lic works,  a  messenger  of  the  department 
swore  that  about  Hay  SB,  1888^  he  daUwcd 
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o  the  contractor  fta  envelope  directed  to 
lim.  about  the  contents  of  which  he  knew 
lothia^  and  which  he  received  from  the 
leputy  commtssioner,  who  had  since  died, 
ifo  one  testified  to  the  contents  of  the  en- 
'elope.  A  letter  appeared  fn  the  letter* 
)ook.  dated  May  23, 1888.  addressed  to  the 
iontractor  aud  his  sureties,  but  no  one  tes- 
ifled  to  having  seen  the  original.  There 
vaa  no  evidence  that  the  city  had  tio  other 
:ontracts  with  the  contractor,  and  that 
>ther  letters  were  not  delivered  to  him 
ibout  the  same  time.  Beld,  that  service  of 
be  notice  was  not  proved.— Gitar  of  New 
fork  V.  Finn,  11  N.  Y.  8.  580. 

BxoepUons,  Bill  ot 

See  Appeal;  Ntn  Trial 

ExceeslYe  Damages 

)ee  DofM^  B> 

EZBCUnON. 
3ee.  also,  AttaehmtnL 

Tmprtsonment  for  contempt  in  sapple- 
mentary  proceedings,  see  Contempt,  3. 

itay,  discharge  of  debtor  In  insolvency 
proceedings,  see  AMfwnqy. 

Against  property  of  decedent. 

1.  Code  Civil  Proc.  N.  Y.  g  1880.  reiaV 
ing  to  executions  aftainst  the  property  of 
iecedents,  was  amended  by  Laws  1879,  c 
H2,  so  as  to  provide  that,  where  a  Judg- 
ment has  been  docketed  in  the  county 
clerk's  office,  the  order  and  surrogate's  de- 
sree  required  before  issne  of  execution, 
ifter  the  death  of  the  Judgment  debtor, 
ihall  not  be  made  until  the  expiration  of 
three  years  after  the  granting  of  letters 
testamentary,  or  letters  of  administration 
>n  bis  estate.  Seld.  that  the  amendment 
which  took  effect  July  10, 1870,  did  not  ap- 
ply to  cases  where  the  jndgment  debtor 
lied  before  that  date,-«mrth  v.  Held,  ll 
N.  Y.  S.  789. 

Sale. 

2.  A  sale  of  land  under  a  valid  Judgment, 
entered  before  the  appointment  of  receiv- 
ers in  a  creditors'  action,  is  valid,  though 
made  after  the  receivers  are  appointed. 
Following  In  re  £a>o«,  8  N,  Y.  S.  88S.— 
Wilkinson  v.  Paddock,  11  N.  Y.  6. 443. 

SherlfTs  deed. 

3.  The  transfer  by  a  purchaser  at  a  sher- 
iff's sale  of  an  interest  in  the  certificate  of 
such  Bale  to  other  creditors  of  the  Judg- 
ment debtor  will  not  invalidate  the  sher- 
iff's deed,  given  in  pnrsnance  of  inch  sale. 
-Wilkinson  v.  Paddock,  11  N.  Y.  8.  442. 


Sapplementary  prooeedings. 

4.  Code  Civil  Proc.  N.  T.  §  8017,  pro- 
vides that  a  transcript  of  any  Judgment 
rendered  in  a  Justice's  court  may  be  filed 
Id  the  county  clerk's  office,  and  that 
"thenceforth  the  Judgment  is  deemed  a 
Judgment  of  the  county  court,  and  must  be 
enforced  accordingly.  Section  882,  aubd. 
7,  provides  that  an  action  on  a  Jndgment 
or  decree  rendered  in  a  court  not  of  record 
must  be  brought  within  six  years  from  Its 
rendition.  Meld  that,  where  a  Justice's 
Judgment  has  been  Sled  in  the  county 
clerk's  office,  supplementary  proceedings 
may  be  Instituted  thereon  after  six  years 
from  its  rendition.  Affirming  10  N.  Y.  B. 
397.— Bolt  V.  Hanser.  11  N.  *¥.  8.  866. 

B.  Code  Civil  Proc.  N.  Y,  g  8017,  pro- 
vides that,  on  filing  the  transcript  of  the 
Judgment  of  a  Justice  of  the  peace  In  the 
county  clerk's  office,  it  is  to  be  deemed  a 

iudgment  of  the  county  court,  and  en- 
orced  accordingly.  Section  882,  lubd.  7. 
provides  that  "an  action  on  a  Judgment  or 
decree  rendered  in  a  court  not  of  record" 
must  be  brought  within  six  years.  Section 
414  provides  that  "the  word  'action  '  con- 
tained in  this  chapter(of  which  section  883 
is  part)  shall  be  construed,  when  It  is  nec- 
essary so  to  do,  as  including  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in 
an  action, "  and  expressly  excepts  from  the 
provisions  of  the  chapter  an  action  or  pro- 
ceeding for  which  a  different  limitation  is 
provided  by  law.  Section  3433  limits  sup- 
plementary proceedings  to  10  years.  Held 
that,  where  a  Justice's  Judgment  has  been 
filed  Id  the  county  clerk's  office,  supple- 
mentary proceedings  may  be  instituted 
within  10  years  from  Its  rendition.— Bolt  v. 
Hauser.  11  N.  Y.  8.  888. 

6.  Code  Civil  Proc.  §  S484,  provides  that 
supplementary  proceedings  may  be  insti- 
tuted before  a  Judge  of  the  court  ont  of 
which  the  execution  issued,  and  tbat  where 
the  execution  is  Issued  outof  a  court  oUker 
than  the  supreme  court,  and  the  Judges 
thereof  are  absent  or  disqualified,  the  pro- 
ceedings may  be  Instituted  before  a  Justice 
of  the  supreme  court  Then  follows  the 
provision:  "In  tbjat  case  if  be  does  not  re- 
side within  the  Judicial  district  embracing  - 
the  county  to  which  the  execution  wns  is- 
sued, the  order  made  by  him  must  be  re- 
turnable to  a  justice  of  the  supreme  court 
residing  in  that  district,  or  the  county 
Judge,  or  the  special  county  Judge,  or  spe- 
cial surrogate  of  that  or  an  adjoining  coun- 
ty, as  directed  in  the  order."  Hed,  tbat 
tnis  provision  is  not  coDflned  In  its  opera- 
lion  to  proreedings  instituted  before  a  Jus- 
tice of  the  supreme  court  where  the  execu- 
tion has  been  Issued  out  of  another  court, 
and  that  an  order  made  by  a  Justice  of  the 
supreme  court  to  examine  a  Judgment 
debtor  residing  in  another  judidal  district 
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must  be  made  returnable  before  ajastlce 
of  that  district,  though  the  execution  was 
issued  out  of  the  supreme  court  Approv- 
ingBrowDiDgT.HayeB,41  HQQ.SSd.  Uab- 
I>IK.  P.  Jm  diBsenting.— Peck  t.  Baldwin, 
11  N.  Y.  s.  m 

7.  An  order  for  the  examination  of  tbe 
debtor  in  supplementary  proceedings  is 
not  BQperBeded  by  a  second  order  obtained 
for  that  purpose  as  to  property  obtained 
sabBeouent  to  the  first  order. — Walter  t. 
Pecare,  11  N.  T.  S.  146. 

8.  An  order  for  the  examination  of  the 
debtor  in  supplemeutary  proceedings  was 
served  in  June  or  July,  1887.  In  his  exam- 
ination, the  debtor  testified  that  he  became 
entitled  to  $718,  Insurance  on  the  life  of 
his  brother  who  died  in  May.  1887;  that  he 
received  a  check  therefor  in  September, 
1887,  and  used  the  money  in  paymeut  of 
other  debts.  In  proceedings  to  punish  him 
for  contempt,  he  made  an  afildavit  stating 
that  he  assigned  the  insurance  money  about 
July  1,  1887,  to  one  M.  to  pay  a  previous 
loah  and  attorney's  fees  in  the  proceedings, 
and  only  received  930  himself.  H.  was 
not  produced  as  a  witness.  Eeld,  that  the 
affidavit  was  unreliable,  and  that  an  order 
punishing  his  contempt  by  a  fine  of  $718, 
to  be  applied  on  the  judgment,  and  $10 
costs,  ana  committing  him  to  the  county 
jail  until  he  pay  said  anm,  or  be  discharged 
according  to  law,  waa  proper.— Walter  v. 
Pecare.  11      Y.  S.  146.  . 

9.  An  affidavit  for  the'  examination  of  a 
thirdperson  in  supplementary  proceedings 
is  sufficient,  under  Code  Civil  Froc  N.  ¥. 
g  S141,  which  provides  for  such  examina- 
tion "upon  proof  by  affidavit  or  other  com- 
petent written  evidence  *  *  *  that  any 
person  or  corporation "  htfs  possession  of 
any  property  of  the  judgment  debtor,  or 
is  indebted  to  him.  though  such  affidavit 
is  made  on  information  and  belief. — Grin- 
nell  V.  Sherman,  11  N.  Y.  8.  683. 

Supplementary  proceedings — Costs. 

10.  The  costs  of  supplementary  proceed- 
ings instituted  for  the  purpose  of  examin- 
ing a  third  person,  as  provided  by  Code 
Civil  Free.  K.  Y.  g  2441,  may  be  awarded 
against  the  judgment  debtor;  section  "^^55 
providing  that  uie  costs  in  such  cases  may 
be  allowed  against  "the  Judgment  debtor, 
or  other  person  against  whom  the  special 

Proceeding  is  Instituted. " — Grlnnell  T. 
herman,  11  N.  Y.  &  682. 

Execution  against  the  person. 

11.  Ajadgment  debtor  was  taken  on  a 
body  execntfon  for  $110.  On  an  applica- 
tion for  a  discharge  it  appeared  that  the 
debtor's  wife  had  a  life-estate  in  125  acres 
of  land;  that  the  debtor  lived  on  the  land 
with  bis  wife,  and  worked  It  for  her,  but 
received  nothing  for  his  services,  and  had 
BO  contraot  tberator.  It  also  appeared 


that  the  debtor's  credit  and  character  were 
good;  that  his  petition  and  schedule  were 
correct;  and  that  he  had  no  property  not 
exempt  from  execatioo.  Beld,  that  tbe 
proceedings  of  the  debtor  were  not  "just 
and  fair"  within  Code  Civil  Proa  K.  Y. 
2208  et  seq.,  provldingfor  the  discharge  of 
judgment  debtors  imprisoned  on  bodv  ex- 
ecutions.—In  re  Boyce,  11  N.  Y.  &  624. 

EXECUTORS  AND  ADMIN- 
ISTRATOBS. 

See,  also,  Detcent  and  VittHbution;  WtUi. 
Issuance  of  execution  against  property  of 

decedent,  see  Execution,  1. 
Jurisdiction  of  action  agaiost,  see  Courts,  4. 
Power  of  sale,  see  Powtrt. 

Appointment — Who  entitled. 

1.  Under  Code  Civil  Proc.  N.  Y.  g  2643. 
providing  that  letters  of  administration 
with  the  will  annexed  shall  be  granted  (1> 
to  residuary  legatees.  (2)  to  principal  and 
specific  legatees,  and  (8)  to  the  next  of 
kin,  such  letters  will  not  be  granted  to  the 
personal  representative  oiF  a  residnary  leg- 
atee who  survived  the  testator,  but  died 
before  the  wiil  was  admitted  to  probate; 
but  the  right  to  the  admlQlstratlon  will  pass 
to  the  next  class  named  in  the  statnta.— In 
re  Brown's  Estote.  11 K.  Y.  S.  78S. 

Powers. 

2.  Where  an  ezecntor  has  no  right  to 
collect  rents  from  his  testator's  real  estate, 
an  administratrix e.t.a..  who snoceeds him. 
can  have  no  such  authority. — la  re  Blow's 
Estate,  11  N.  Y.  a  198. 

Allowance  of  claims. 

8.  One  claiming  against  the  estate  of  a 
decedent  a  balance  on  an  account  stated 
with  tbe  latter  to  a  certain  date,  also  pre- 
sented a  claim  on  a  note  gobseqnently  made 
and  delivered  to  htm  by  the  decedenL 
Held,  that  the  presnmptlon  that  the  note 
contained  the  entire  debt  owing  to  him  at 
its  date  was  removed  by  proof  tiiat  it  was 
given  foraspecial  service  in  saving  certain 
designated  property.— In  re  Powers,  11  Is. 
Y.a896. 

4.  On  a  ietUement  of  acconnts  a  state- 
ment of  the  result,  subscribed  by  tbe  par- 
ties, showed  a  balance  of  a  certain  sum  in 
favor  of  one  of  them,  "carried  to  the  new 
account,  commencing"  at  a  specified  date. 
Htld,  that  such  statement  in  writing,  wiib- 
out  the  production  of  the  new  accoani,was 
sufficient  proof  of  tbe  balance  stated  as  a 
claim  against  the  estate  of  the  debtor  after 
bis  decease.— In  re  Powers,  11  K.  N.  S.  Sy^t 

5.  Where,  in  a  proceeding  to  sell  real  es- 
tate of  adecedent  for  payment  of  bis  debts, 
the  evidence  in  support  of  a  claim  litigat- 
ed by  the  devisees  has  been  cloaed  and  the 
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cue  Bobmitted  fordeclBlon,  the  surrogate 
has  DO  power  to  reopeo  the  case  ana  re- 
ceive new  testimony  without  notice  to  the 
deTisees  or  their  Httomer,  who  were  there- 
by  deprived  of  their  right  to  contest  slven 
by  Code  Civil  Proc.  N.  Y.  S  a755.— In  re 
Hearman'sKstate.  11  N.  Y.  S.  OOo. 

6.  Od  petition  for  payment  of  judgments 
recovereid  against  a  decedent  in  nis  life- 
time, the  answer  of  the  administratrix  de- 
nied that  the  estate  was  Indebted  to  pe- 
titioner, and  denied  the  validity  of  his 
claim;  and  it  alleged  'that  the  notes  on 
which  the  jadfments  were  recovered  by 
default  were  given  as  collateral  security, 
and  that,  on  a  part  of  other  collateral  se- 
curity given  by  the  intestate  for  the  same 
pretended  debt,  petitioner  had  realized  by 
sale  thereof  a  large  sum,  for  which  he  had 
not  accounted,  and  which  was  applicable 
to  the  claim,  if  any  existed.  Held,  that  the 
claim  was  "donbtfnl,"  within  Code  Civil 
Proa  K.  Y.  §  2718,  aabd.  1,  requiring  the 
surrogate  to  dismiss  such  a  petition  on  the 
filing  of  a  verified  answer  "setting  forth 
facts  which  show  that  It  is  doubtful  wheth- 
er the  petitioner's  claim  Is  valid  and  legal, 
and  denyingita  validity  or  legality.*— In 
re  I^man'iEstate,  11  N.  T.  &  680. 

 Oiaima  of  exeoutor. 

7.  On  the  Judicial  settlement  of  his  ac- 
counts an  executor  sought  to  establish  a 
claim  against  decedent's  estate  for  services 
rendered,  taxes  paid,  and  for  board  fur- 
nished bv  him.  ttappeared  thatthe  claim- 
ant had  lived  with  decedent  in  her  house, 
and  that  she  had  taken  her  meals  at  bis  ta- 
ble for  about  four  years.  The  testimony 
oir  a  witness  whom  decedent  had  sent  to 
ask  the  claimant  to  visit  her.  and  who 
beard  the  conversation  between  them,  was 
as  follows:  "Mrs.  Stringer  [decedent] 
asked  him  [claimant]  if  he  would  move 
there,  and  after  some  talk  about  It  he  final- 
ly consented.  He  said  that  he  had  hired  a 
place,  and  got  a  place  where  he  wished  to 

So,  andlt  would  not  pay  him  to  move  there. 
*  *  '  During  the  conversation  she  said 
that  he  would  not  lose  anything  by  the  op- 
eration. •  *  *  Just  before  ne  left,  she 
asked  him  to  pay  the  taxes,  but  he  did  not 
make  any  answer."  Decedent  never  paid 
claimant  any  money,  or  acknowledged  any 
liability  to  do  so.  She  bequeathed  to  him 
ber  household  furniture  and  the  use  of  part 
of  the  house  for  five  years,  on  condition 
that  he  should  pay  the  taxes.  Beld,  that 
the  services,  etc..  were  rendered  and  fur- 
nished under  an  express  contract,  and,  the 
terms  thereof  not  being  shown  by  the  evi- 
dence, the  claimant  could  notrecover  on  a 

Juantum  meruit — In  re  Stringer's  Estate, 
1  N.  Y.  B.  900;  In  re  Lang.  Id. 

8.  On  an  accounting  by  an  executor  up- 
on hli  own  petition,  14  years  after  hie  ap- 


pointment, there  having  been  no  prevlons 
judicial  aettlement,  he  presented  demands 
in  hlB  own  favor,  accruing  during  the  life* 
time  of  the  testator.  Held  that,  under 
Code  Civil  Proc  N.  Y.  g  2740.  which  sus- 
pends the  running  of  the  statute  of  limita- 
tions against  a  debt  due  from  a  decedent 
to  his  executor  until  the  first  judicial  set- 
tlemeot  of  the  latter'a  account,  such  de- 
mands were  not  barred.— In  re  Powers,  11 
N.  T.  &  896. 

9.  An  executor  who  owns  a  note  execut- 
ed by  his  testatrix  need  not  prove  its  non- 
payment, but  the  person  w)io  contests  Its 
allowance  must  prove  its  payment. — Inrs 
Macomber's  Estate,  11  N.  Y.  &  198. 

Settlement  and  accounting. 

10.  Under  Code  Civil  Proc.  N.  Y.  §  2472, 
snbd.  8,  giving  surrogates  power"to  direct 
and  control  the  conduct  and  settle  the  ac- 
counts of  executors  and  administrators, "  a 
surrogate  haa  no  jurisdiction  to  compel  an 
administratrix  e.  (.  a.  to  account  for  rents 
and  profits  collected  by  her  without  author* 
ity  from  real  estate  left  by  testatrix  to  her 
minor  children.- In  re  Blow's  Estate  U  N. 
Y.  8.  198. 

11.  The  existence  of  apaperin  the  hand- 
writing of  an  administrator,  purporting  to 
charge  himself,  as  administrator,  with  the 
dividends  on  certain  corporate  stock.which 
had  been  transferred  to  him  by  deceased 
In  his  life-time,  the  purpose  for  which  the 
paper  was  made  not  appearing,  1b  not  suffi- 
cient, as  against  the  oath  of  the  adminis- 
trator, to  charge  him  with  holding  the 
stock  as  trustee  for  deceased,  so  as  to  re- 
move the  bar  of  the  statute  to  aclaimant's 
right  to  an  accounting  by  the  adminlstra* 
tor.— In  re  Underbill,  11  N.  Y.  8.  118. 

13.  Where  a  will  Is  construed  in  an  ac- 
tion brought  in  the  supreme  &iuxt  for  that 
purpose,  the  executor  will  not  be  required 
to  account  in  the  supreme  court  when  pro- 
ceedings for  an  accounting  are  pending  In 
the  surrogate's  court. — Vanderveer  v.  Hc- 
Eane,  11  N.  Y.  8.  808. 

18.  A  decree  of  a  surrogate,  settling  the 
accounts  of  executors  ana  directing  a  dls- 
trlbntion  of  the  estate  then  in  hand,  was 
conclusive  upon  an  heir,  who  was  a  party  to 
it.  only  BO  far  as  ft  went,  and  did  not  ren- 
der it  necessary  for  her,  in  order  to  main- 
tain an  action  for  further  accounting,  to 
show  that  anything  had  since  been,  or 
might  have  been,  realized  upon  the  assets 
remaining  In  their  hands.— Sheldon  v.  Shel- 
don, 11  N.  Y.  8.  477. 

14.  An  application  by  a  sole  beneficiary 
under  the  will  of  a  decedent  to  open  the 
accounts  of  the  executors,  so  as  to  enable 
her  to  dispute  tbe  settlement  made  by  the 
executors  with  the  former  partners  of  de- 
cedent, will  be  denied  where  it  appears 
that  such  settlement  was  made  after  fidl 
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deliberation,  with  the  uient  of  the  petl- 
tioner  and  the  Burroi^ale.  and  no  fraud, 
collusion,  or  mUre presentation  Is  shown 
which  induced  tbeaettlement.— In  re  Bags' 
£atate.ll      Y.  a  43. 

15.  Laws  N.  y.  1874,  c.  44Q,  tit  6.  pro- 
Tides  for  the  conflnement  of  the  Insane  in 
ao  asylum;  title  8,  g  80,  makes  the  insane 
person  liable  for  bis  maintenance  therein; 
and  title  1,  art.  1.  gg  13,  IS,  make  the  par- 
ent liable  for  the  maintenance  of  the  child 
where  the  propertf  of  the  latter  is  insuf- 
fleienL  Held  that,  on  the  settlement  of  the 
accounts  of  an  administratrix  of  her  hus- 
band's estate,  the  snrrogata  had  authority 
to  allow  sums  paid  by  the  administratrix 
for  the  maintenance  of  her  adult  daugh- 
ter In  an  insane  asylum,  and  for  expenses 
Incidental  and  preliminary  to  her  conflne- 
ment  therein.— In  re  Uorrli*  Sstete.  11  K. 
Y.  B.  201. 

16.  Q.  and  T.,  ezecntors,  were  cited  by 
legatees  to  show  cause  why  the  legacies 
Shonld  not  be  paid.  Tfae  former  iTled  a 
verified  statement  of  his  accounts,  and  the 
latter  a  petition  for  a  Judicial  settlement 
of  hisaccount  The  two  proceedings  were 
consolidated  and  referred,  and  the  hearings 
resulted  In  a  report  surcharging  Q.  with 
a  considerable  sum.  Subsequently,  the 
reference  was  vacated  and  the  entire  pro- 
ceedings as  to  G.  dismissed.  Held  that,  as 
it  did  not  appear  that  O.  was  responsible 
for  the  improper  order  of  reference,  it  wos 
error  to  charge  him  personally  with  the 
fees  of  the  referee  and  the  witnesses.— In 
re  Vanderroort.  11  N.  Y.  S.  761 

Settlement  and  aooonnting — Inter- 
est. 

17.  An  Indebtedness  from  one  of  two 
ezecutrices  to  the  testator,  existing  at  the 
time  of  his  death,  was  not  paid  by  her  to 
her  co-executrix,  and  continued,  after  the 
death  of  the  latter,  until  an  accounting  by 
the  survivor.  Ifeld,  that  she  was  properly 
charged  with  interest  thereon,  as  well  as 
with  tfae  principal.— In  re  Clark,  11  N.  Y. 
B.911. 

18.  A  mortgage  held  bv  a  testator  was 
collected  by  his  widow,  woo  was  one  of  his 
executrices.  and  the  proceeds  were  Imme- 
diately reinvested  by  her  in  another  mort- 
gage, which,  on  the  death  of  the  widow. 

fiassed  to  her  co-executrlx.  who  collected 
t,  and  used  the  money  for  her  own  benefit. 
Jleld  that,  on  an  accounting  by  the  surviv- 
ing executrix,  she  was  chargeable  with  the 
sum  realized,  with  interest,  although  the 
widow  had  power,  under  the  will,  to  apply 
the  proceeds  of  the  original  mortgage  for 
her  support  during  her  life-time.— In  re 
Clark,  11  N.  Y.  S.  911. 

19.  On  the  next  day  after  the  decease  of 
one  of  the  members  of  a  firm  of  Block- 
brokers  a  new  firm  was  formed,  in  which 


an  executor  of  the  deceased  was  a  member. 

which  continued  the  same  bnaineaa.  takia; 
all  the  accounts  and  securities  of  the  pre- 
ceding firm,  including  those  of  deceased 
The  firm  kept  a  large  amount  of  moDev  de- 
posited In  a  tmst  company  at  a  Tory  low 
rate  of  interest,  but  such  deposits  were  a 
means  of  carrying  on  the  business  of  tbe 
new  firm,  ffeld,  that  the  executors  of  the 
deceased  partner  should  be  charged  witb 
6  per  cent,  interest  on  the  amount  of  his 
personal  estate  which  thus  passed  to  tbe 
new  firm;  that  they  were  all  liable  for  tneb 
interest,  although  the  property-  was  so  dU- 
posed  of  by  the  direct  anthority,  of  hm 
one  of  them,  they  having  been  aware  of.  or 
chargeable  with  the  duty  of  ascerta,iiiin^ 
what  was  done;  and  that  interest  wsi 
chargeable  from  the  decease  of  the  testa- 
tor.—In  re  Myers'  Estate,  11  N.  Y.  a 
548. 

20.  In  charging,  as  a^nst  execntors,  ia- 
terest  on  personalty  in  tbeir  hands,  the 
presumption  that  the  appralaement  of  tbe 
testator  s  property  was  accurate  as  to  its 
value  should  be  acted  on.  altboofh  there  ta 
evidence  that  the  personal  estate  will  ex- 
ceed the  appraised  value,  where  sacb  evi- 
dence is  indefinite  as  to  the  extent  of  the 
probable  excess.— In  re  Iters'  Estate,  11 
N.  Y.  8.  548w 

LiabiUtieB. 

21.  An  administratrix  eta.  who,  with- 
out authority,  collects  rents  and  profits 
from  real  estate  left  by  testatrix  to  her  mi- 
nor children,  cannot  be  held  reaponsible 
for  such  rents  and  profits  by  reason  of  the 
doctrine  of  equitable  estoppel,  abe  having 
voluntarily  filed  her  accounts  charpng 
herself  with  such  rents.— In  tb  Blow's  £•- 
tate.  11  N.  Y.  8, 193. 

22.  An  executor  is  personally  liable  for 
a  contract  made  by  him  for  the  funeral  of 
his  testator.— Tracy  v.  Frost,  11  N.  Y.  B. 
661. 

Allowance  to  widow. 

28,  Bev.  St  N.  Y.  (8th  Ed.)  p.  S557.  §9, 
which  directs  that,  where  a  man  "haviDft 
a  family  "  shall  die  leaving  a  widow  or  s 
minor  uiild.  certain  of  his  property  shall 
be  set  apart  for  the  ase  ox  the  widow, 
should  be  liberally  construed  in  the  wid- 
ow's favor;  and  the  fact  that  a  man  died 
without  leaving  any  minor  children,  and 
that  he  had  ceased  to  live  with  his  wife  for 
10  years  preceding  his  death,  during  all  of 
which  period  he  had  not  kept  house,  and 
during  tbe  greater  portion  of  which  he  bad 
contributed  nothing  to  her  support,  will 
not  deprive  the  widow,  who  was  never  no- 
faithful  to  her  marriage  vows,  of  any  psrt 
of  the  property  so  exempted,  on  the  gronnd 
that  deceased  died  without  a  famUy.— Ii 
re  Shedd'B  Estate,  11  K.  Y.  a  788L 
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lotions  by. 

24.  A  will  directed  the  ezecntort  to  sell 
eBtator't  real  estate  and  receive  and  dls- 
ribute  tbe  proceeds,  and,  until  the  prop- 
>rty  was  sold,  to  receive  the  rents  and 
profits,  and  pay  Insnrance  and  taxes.  Jleld 
hat,  pending  the  sale,  the  executors  were 
.fafl  proper  parties  to  sue  for  tbe  use  and 
>ccupanon  of  the  property,  and  to  restrain 
t  trespass  apon  it.— Meeks  v.  Hetropolltan 
E],  Ry.  Co..  UN.  T.  8.  697. 

25.  Where  the  decree  of  s  surrogate's 
.'ourt  was  against  plaintiff  as  administra- 
or,  and  the  docketing  and  levying  zvached 
lis  individual  property,  It  was  proper  for 
ilaintlff  to  sne  both  la  tali  representatiTS 
md  in  tala  Indlvidasl  capacity,  In  an  ac- 
ion  to  declare  the  decree  satisfied. — ^La- 
loy  T.  Laney,  11  N.  Y.  8.  819. 

Bqpert  Testimony. 
}flfl  .SMdMM^  8,  9l 

Sxpreas  Ck>mpaaiefl. 
iilablll^as  wsrehonieman,  lee  CarHert,  1. 

IbqnreM  TroBtm, 

Jes  T^nua,  1,  2l 

FAOTOBS  AND  BBOKBBS. 

Jee,  also.  Principal  and  Agtni, 

Sight  to  commissions. 

1.  A  del  credere  commtsBlon  Is  earned 
vben  the  guaranty  is  made,  and  not  when 
.ta«  accoant  Is  collected.  —  Springville 
rtanuf'g  Co.  T.  Lincoln.  H  N.  Y.  8.  75. 

2.  Goods  were  sent  to  a  factor  to  be  sold, 
he  proceeds  to  be  remitted  "from  time  to 
Jme. "  Tbe  proceeds  of  goods  thus  sold 
vere  received  by  the  broker,  but  he  neg- 
ected  to  remit  at  once  to  his  principal,  and 
n  Uie  mean  time  he  (the  broker)  became  In- 
loIvenL  B$ld,  that  the  failure  of  the  fac- 
tor to  remit  was  not  equivalent  to  embez- 
:Iement,  so  aato  deprive  him  of  his  rlRht 
o  commissions. — Sprlngville  Hanuf'g  Co. 
f.  Lincoln,  11  N.  Y.  S.  75. 

S.  Goods  were  consigned  under  an  agree- 
nent  that  the  factor  was  to  receive  his 
lomroiBsions  on  sales  within  a  certain  time 
tfter  receipt  of  bills  for  the  same.  Tbe 
'nctor  on  his  part  agreed  to  keep  all  entries 
is  to  such  sales  in  separate  books,  to  col- 
ect  and  remit  the  accounts  upon  the  re- 
ipective  dates,  of  maturity  by  check,  the 
remittances  to  be  made  daily,  if  collections 
reached  f 1,000,  and  payments  made  before 
aiaturi^  to  be  remitted  less  discount  for 
ioticipatlon  of  payment  Held,  that  the 
factor  was  entitled  to  commissions  only 


opon  the  amoants  aetnally  remitted.— 
Hockannm  Co.  t.  Lincoln.  11  N.  Y.  8.  79. 

4.  A  broker,  employed  to  sell  a  stock  of 
goods  and  fixtures,  procured  a  purchaser 
with  whom  tbe  seller  agreed  on  terms,  and 
a  contract  of  sale  was  reduced  to  writing, 
and  signed  by  the  seller,  and  part  of  the 
price  was  received  and  retained  by  him. 
Held,  that  the  broker  was  entitled  to  his 
commission,  though  the  buyer  refused  to 
carry  oat  tbe  contract—  Geoghegan  t. 
Kelly.  II  N.  Y.  S.  704. 

5.  An  oral  agreement  between  a  real-es- 
tate broker,  the  vendor,  and  the  vendee, 
that  the  latter  shall  pay  the  brokerage, 
gives  the  broker  a  caose  of  action  againai 
the  vendee  which  is  not  taken  away  by  the 
subsequent  cancellation,  without  the  bro- 
ker's consent,  of  tbe  written  contract  of 
sale  containing  a  stipulation  to  the  same 
effect.— Bab  v.  Hirschbein,  11  N.  Y.  &  776. 

 Instraotions. 

6  The  court.  In  an  action  to  recover  a 
commission  for  procuring  a  oontrsct  tot 
defendant  with  one  D..liavlng  charged 
that  "plaintiff  cannot  have  commissTon 
from  both  sides.  It  is  claimed  by  the  de- 
fendant that  he  waa  endeavoring  to  do 
that.  If  that  was  true,  while  he  was  work- 
ing for  the  defendant,  he  cannot  recover 
in  this  action  at  all,  provided  you  believe 
he  was  undertaking  to  get  commissions 
from  D.  as  well," — there  was  no  error  in 
refusing  defendant's  request  for  a  charge 
that  if,  at  tbe  time  of  the  making  of  tbe 
contract  between  plaintiff  and  defendant 
plaintiff  was  negotiating  with  D,  to  do  th« 
work  himself,  the  jnry  mnitflnd  tor  de- 
fondant. — Hume  V.  George  CX  Flint  Co>,  11 
N.  Y.  &  481. 

Feee. 

Of  refwee.  seo  Rtf«nno$, 
Fines. 

On  ouster  from  office,  aee  Qw  Warramit. 
Fires. 

Set  by  locomotive,  ses  fiuAvad  ComvtmiM, 

21-23. 

FISH3SEXES. 

Statatory  regulatlonfl — To  what  waf 
ters  applicable. 

Laws  N.  Y.  1879,  c.  534.  %  28,  by  its  first 
provision,  forbids  tbe  catching  of  anyfish, 
except  minoowB.  by  other  means  than  by 
hook  and  line,  in  certain  waters  of  the 
state,  including  "tbe  American  waters  of 
the  Niagara  river  above  Niagara  Falls." 
The  second  provision  of  tbe  section  forbids 
the  catching,  except  by  the  means  pre- 
scribed, of  any  fish  except  minnows,  bull- 
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headi,  eels,  sueken,  and  cat-flsb,  "In  any 
other  of  the  fresh  waters,  or  in  the  canals, 
of  this  state,  or  Id  the  American  waters  of 
the  St.  Lawrence  river, "  with  certaiD  ex- 
ceptions. Among  the  waters  excepted  are 
those  of  Lake  Champlala,  which  bear  the 
same  geographical  relation  to  the  state 
boundary  as  the  Kiagara  and  8t.  Lawrence 
rivers.  Meld,  that  the  American  waters  of 
the  Niagara  river  below  Niagara  Falls,  not 
being  within  the  exceptions,  and  being  geo- 
graphically and  govemmentall^  within  the 
state,  were  within  the  provisions  of  the 
statute.— People  t.  Gillette,  11 K.  Y.  8. 461 

FIXTUKES. 

Between  mortgagor  and  mortgagee. 

A  mortgage  covered  a  grist-mill, with  alt 
the  fixtures,  etc.,  upon  the  premises  for 
making  and  storing  cider,  aodmanufactar- 
ing  or  making  vinegar.  Seld,  that  an 
Acme  oil-engine,  cider-mill,  grinder,  press- 
es, paring- machines,  belts,  shafting,  and 
pease-slicer,  were  "fixtures,"  within  the 
meaning  of  the  mortgage.— Hathaway  t. 
Orient  fna.  Co.,  11 H. Y.  8. 418. 

FORGEBI^B  ENTBT  AND  JXE- 
TAINEB. 

When  lies. 

I.  In  a  proceeding  by  one  claiming  title 
to  a  store  under  a  bill  of  sale  from  the  for- 
mer owner,  since  (deceased,  for  forcible  en- 
try and  detainer  thereof,  brought  aj^ainst 
the  sister  of  deceased,  who  was  bis  next  of 
kin,  and  her  sou,  the  evidence  was  that  the 
mother  refused  to  send  her  son  to  open  the 
store  for  plaintiff,  and  stated  that  any  one 
who  attempted  to  go  into  it  by  force  would 
be  arrested;  that  the  son  had  been  em- 
ployed in  the  store  by  deceased  until  his 
death,  and  that  thereafter,  in  ignorance  of 

glaintiff's  claim,  he  entered  tbe  premises 
y  means  of  a  key  given  him  by  deceased, 
quietly,  for  the  purpose  of  looking  after 
the  property,  and.  discovering  that  plain- 
tiff had  entered  tbe  premises,  placed  a  pad- 
lock on  the  door  to  protect  the  property; 
and  there  was  nothing  more  to  show  de- 
tainer by  him.  except  a  mere  refusal  to 
give  plaintiff  the  key  or  to  open  the  prem- 
ises. IJe/d,  that  no  such  violence  or  force, 
tending  directly  to  create  a  breach  of  the 
peace,  was  shown,  as  is  necessary  to  sua 
lain  the  summary  proceedings,  under  Code 
Civil  Proc.  N.  Y.  S  2233,  to  recover  posses- 
sion of  real  property  in  cases  of  forcible 
entry  or  forcible  detainer.— Carter  r.  An- 
derson, 11  N.  Y.  a  883. 

Heading. 

3.  Under  Code  Civil  Proc.  N.  Y.  S  3285, 
providing  that  a  petition  in  summary  pro- 
ceedings for  forcible  entry  and  deuiner 


shall  contain  a  description  of  the  premises 

and  "the  interest  therein  of  tbe  petitioner 
or  the  person  whom  he  represents,"  a  pe- 
tition alleging  that  petitioner  was  in  tbe 
peaceable  possession  and  occupancy  of  the 
premises,  and  lawfully  entitled  to  remain 
and  continue  in  possession,  is  fatally  de- 
fective, and  proceedings  based  thereon  are 
void  for  want  of  Jurisdiction.— Schneider 
J.  Leitzman,  11  N.  Y.  0.  434 

Foreclosure. 

Of  mortnge.see  OhaU^Mortgaga^^i  Mm*- 

Forgery, 

See  yegotiabU  iJuO^menU,  7. 

Former  Jeopard^. 
See  OrAnM  La».%. 


"FRAUD. 

See  ^avdutent  Oimvej/anea, 

In  assignment,  see  AuiffHmmt  Jbr  JSnffll 

of  Vreditori.  8,  4. 
Rescission  of  sale,  see  Safe,  4-A 

Pleading. 

Allegations  of  fraud  made  on  Informa- 
tion and  belief,  without  a  statement  of 
facts  on  which  such  belief  li  founded,  are 
insuffioient— Seldman  t.  Getb,  11  H.  T.  & 
705. 


FBAUDS,  STATUTJfl  OF. 

Agreemento  not  to  be  performed  In 
one  year. 

By  a  writing  which  contained  the  terms 
of  an  agreement  between  plaintiff  and  d»- 
fendants.  but  was  not  signed  by  the  lat- 
ter, and  which  was  dated  November  27, 
1888.  tbe  agreement  was  "to  take  place  and 
effect  December  1.  1S8B,  Ua  one  year." 
Held,  that  the  agreement  ran  from  Decem- 
ber Ist,  and  was  therefore  not  within  the 
statute  of  frauds  as  an  agreement  "by  Its 
terms  not  to  be  performed  within  one  year 
from  the  making  thereof.  *  3  Rev.  tit.  N. 
Y.  p.  185,  g  3.— Blake  t.  Volght,  11 N.  Y.  S. 


FRAUDTTI^ENT  CX>NVXiY- 
ANGES. 

Appointment  of  receiver  In  action  to  aefc 

aside,  see  Becavtra,  1. 
Reconveyance  to  grantor,  lee  Bgvi^t  ^ 
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What  oonstitntes. 

1.  A  JudgmeDt  was  confessed  by  a  firm 
to  the  aunt  of  a  partner,  stated  therein  to 
be  for  money  loaned  by  her  to  the  firm,  for 
so  amount  shown  by  toe  books  of  the  firm. 
Ilfid.  that  this  judgment  should  not  be  set 
aside  on  the  mere  suspidon  that  its  con- 
fession was  produced  by  the  same  fraudu- 
lent intent  shown  in  confession  of  other 
ludgments,  and  In  the  general  assignment, 
which  was  also  Mt  aside  for  fraud-,  such 
judgment,  and  the  proofs  relating  to  it. 
being  In  no  respect  connected  with  the 
Dtber  judgments,  or  with  any  other  part  of 
the  litigation.  Van  Bbunt.  P.  J.,  dissent- 
tig.— lUinola  Watch  Co.  T.  Payne.  11 N.  T. 

4oa 

fl.  Ad  Insolvent  firm.  Immediately  before 
making  an  assignment  for  benefit  of  cred- 
.tors,  confessed  judgments  in  favor  of  the 
wife  of  one  of  the  partners  and  of  her 
nother,  for  money  stated  therein  to  be 
oaned  bv  them  to  the  firm.  £ach  judg* 
neut  Included  money  which  had  not  gone 
oto  the  possession  of  the  firm,  but  which 
lad  been  loaned  to  a  certain  company, 
tnd  afterwards  had  been  credited  on  the 
>ook8  of  the  firm  to  such  partner's  wife 
lod  to  her  mother,  respectively,  and  at  the 
lame  time  charged  to  the  company.  BM, 
hat  an  Intent  was  to  be  Inferred  to  trans- 
er  so  much  of  the  firm  property,  and 
hereby  to  withhold  it  from  the  credit- 
•rs;  that  therefore  such  judgments  were 
raudulent  and  void  as  to  creaitors.  under 

Rev.  St  N.  Y.  (6th  Ed.)  p.  145.  %  1.  de- 
larlng  that  even  jadement  suffered,  with 
otent  to  defraud  creditors,  etc.  as  against 
be  persons  so  defrauded,  shall  be  void; 
bat.  to  render  the  judgments  void,  fraud* 
ient  intent  on  the  part  of  the  persons 
a  whose  favor  judgment  was  confessed 
ras  not  necessary:  and  that  the  court 
ould  not  correct  the  judgmenta  by  deduct- 
]g  the  fraudulent  items,  as  it  might  have 
one  had  such  items  been  made  part  of 
ae  Judgment  by  mistake  or  inadvertence. 
''ah  Brdnt,  p.  J.,  dissenting.— IlUnois 
/atoh  Co.    Payne,  11  N.  T.  &  408 

—  By  parent  to  child. 

8.  On  a  creditors'  bill  to  set  aside  a  deed 
rom  M.  and  bis  wife  to  J.,  their  son.  and 
mortgage  given  back  by  J.  to  his  moth- 
r,  the  evidence  showed  that  shortly  be- 
}re  plaintiff  sued  to  enforce  her  claim 
gainst  M.,  which  be  bad  repeatedly  de- 
ared  he  would  not  pay,  the  conveyance 
I  question  was  executed  for  a  stated  con- 
deration  of  $10,000;  that  this  sum  was 
anded  to  H.  by  J.,  in  money  which  he 
ad  borrowed  of  his  father-in-law,  for  the 
iirpose;  that  H,  delivered  the  money  to 
Is  wife  in  payment  of  an  alleged  loan; 
lat  she  handed  It  to  J.,  who  returned  it 
•  hie  fatheriu-law;  that  several  days  aft- 


erwards J.  gave  bis  mother  the  morteue 
for  f 10.000,  which  was  not  recordea  for 
two  years;  and  that  it  was  also  agreed 
that  H.  and  his  Wife  should  continue  to 
reside  upon  the  premises.  Held,  that  a 
finding  that  the  deed  and  mortgage  were 
fraudulent  and  void,  as  against  plaintiff, 
would  not  be  disturbed.— a ichols  v.  Mof 
row,  11  N.  Y.  8.  878. 

Aotion  to  set  aaide. 

4.  A  purchaser  of  real  estate  sold  nn- 
der  an  execution  has  the  right  to  Impeach 
a  prior  conveyance  thereof  by  the  judg- 
ment debtor  as  fraudulent  as  against  the 
^d|mi^t  crediUH*.— Smith  t.  Beid,  UN. 

6.  In  an  action  to  remove,  as  a  elond  on 

filaintiff's  title,  a  conveyance  thereof  by  a 
udgment  debtor,  the  complaint  alleged 
that  be  was  indebted  on  notes  at  the  tune 
of  the  conveyance,  which  was  voluntary 
and  wltikont  consideration;  that,  shortly 
after  the  conveyance,  such  notes  fell  due, 
and  actions  were  brought  on  them,  which, 
though  defended,  resulted  in  Judgmenta 
against  defendant,  and  that  executions  is- 
sued thereon  were  returned  wholly  unsat* 
isfied;  and  alleged  that  the  convevance  was 
void  for  fraud.  UMt  that  proof  of  these 
facta  made  a  prima  fadt  case,  calling  on  de* 
fendantto  contradict  or  explain  the  1nfe^ 
ences  therefrom.— flmith  v.  Held,  11  N.  Y. 
8.  789. 

 Evidence. 

6.  Plaintiff  recovered  Judgment  In  July, 
1889,  against  M.,  on  an  indebtedness  aris- 
ing in  1877.  M.  had  coDveyed  to  her  daugh- 
ter, a.  in  1884,  certain  land:  in  July,  1888, 
all  her  personal  chattels:  in  January,  1889, 
certain  other  land:  and  in  May,  1889,  other 
personal  property,— all  without  valuable 
consideration,  thereby  divesting  herself  of 
all  her  property.  On  the  day  on  wliich  the 
chattels  were  conveyed  to  C,  C.  conveyed 
them,  without  consideration,  to  8.  C.  al- 
so conveyed  to  8.  the  land;  the  first  parcel 
by  deed  dated  July,  1888,  and  the  second 
parcel  by  deed  dated  April,  1889.  S.  was 
not  related  to  H.  or  C.  butllved  with  them 
on  the  premises  first  transferred;  and  the 
perBonal  chattels  so  conveyed  were  the  fur- 
niture, etc.,  used  by  M.  therein,  as  to  which 
there  was  no  actual  change  of  possession. 
Held,  in  an  action  by  plaintiff,  after  return 
of  execution  on  his  judgment  unsatisfied, 
to  set  aside  these  conveyances  as  fraudu- 
lent, that  findings  that  the  conveyances  of 
the  second  parcel  of  land  and  of  the  house- 
bold  chattels  were  made  with  intent  to  de- 
fraud creditors,  and  as  part  of  a  fraudulent 
scheme  and  conspiracy  to  prevent  plain* 
tiff  from  collecting  her  debt,  were  sua* 
tatned  by  the  evidence:  It  not  being 
claimed  on  behalf  of  B>  that  she  bad  any 
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better  title  than  C— McDonald  t.  IfcDon- 
ald,  11  N.  Y.  &  S48. 

Action  to  reooTer  money  lost. 

In  an  action  to  recover  money  of  plain- 
tllTR  auignor,  lott  at  gaming  by  Its  treaa- 
nrer,  an  allegation  that  the  money  was  lost 
Id  gambling-houseB  of  which  defendants 
were  proprietors  is  not  immaterial,  and 
will  not  be  stricken  out,  as  it  shows  the  re- 
lation of  the  parties  at  the  time  the  money 
was  lost-Gifpin  7.  Daly.  11  N.  Y.  a  (t 

GIFTS. 

Inter  vivos . 

In  a  init  against  an  ezecntor  it  appeared 
that  the  testator  said  to  his  nephew,  a  little 
boy,  "If  you  will  not  drink  any  liquor,  will 
not  emoke.  will  not  play  cards  or  billiards 
until  you  are  81, 1  will  give  you  $6,000  that 
dav;'^to  which  the  nephew  replied  that  he 
would  try  to  carry  It  out;  that  he  would 
do  it.  On  coming  of  age,  the  nephew 
wrote.  "I  have  lived  up  to  the  contract." 
and''lbelieve  according  to  agreement  there 
isdne  me  95,000."  Tbe  oncle  answered: 
"1  bad  the  money  In  the  bank  tbe  day  you 
were  21  years  old  that  I  intended  for  yon. 
an<i  you  shall  have  the  money  certain." 
Iiut  M  do  not  intend  to  interfere  with  this 
money  in  any  way  until  I  think  you  are 
CHpab'le  of  taking  care  of  it,  •  •  •  Tou 
can  consider  tbts  money  on  Interest. "  It 
appeared  tliat.  before  the  original  promise 
was  made,  the  unrle  bad  often  said  that  he 
had  $.1,000  for  the  nephew  when  he  was 
21.  and  that  he  intended  to  establish  him 
in  business  then.  He  d.  that  the  evidence 
shows  only  a  promise  to  give,  not  a  con* 
tract,  or  a  completed  gift— Hamer  v.  Bid- 
way.  UN.  Y.  IS.  184. 

GT7ABAOT7. 

Authority  to  execute. 

1.  Parol  authority  to  execute  a  guaranty 
la  sufficient,  and  it  may  be  proved  by  oral 
testimony.— Tebbetts  v.  Levy.  11  N.  Y.  S. 
6S4. 

3.  In  an  action  for  goods  delivered,  on  a 
guaranty  of  payment  executed  by  defend- 
ant's wife  in  his  name,  it  appeared  that  de- 
fendant told  plaintiff  that  his  wife  would 
have  charge  of  his  business;  that  they  could 
do  business  with  her  as  they  had  with  him, 
and  let  her  have  whatever  she  wanted:  that 
on  payment  of  tbe  goods  being  demanded 
he  said  he  would  pay  the  bill,  if  his  wife 
had  gimrantied  the  payment,  and  was  at- 
lowed  to  take  tbe  guaranty  lo  show  to  his 
wife,  which  he  returned  without  denying 
or  admitting hia  liability;  and  that  he  sub- 


sequently offered  to  pay  one-half  of  tbe 
claim.  Seld,  that  it  was  error  to  dismiss 
the  complaint,  on  the  ground  that  no  au- 
thority to  bind  defendant  was  ahown;  and 
that  apart  from  the  question  of  original 
authority  there  was  aoffieievt  evidence  of 
ratiflcaiion  to  go  to  tiie  jnry.— Tebbatta  v. 
Levy.  11 N.  Y.  a  684 

Oonetruotion. 

8.  In  an  action  on  a  bond  conditioned  for 
the  payment  of  one-half  the  amount  of  the 
accounts  and  claims  of  a  firm  "that  shall 
prove  uncollectible. "  there  can  be  no  re- 
covery without  proof  that  the  clafma  were 
prosecnted  to  judgment  and  ezecntion.— 
Balph  V.  Eldradga.  11  N.  Y.  6.  840. 

4.  Defendant  executed  to  plaintiff  bank 
his  bond  for  thei  payment  of  a  given  sum 
in  a  year  on  certain  drafts  disconnted  by 
plaintiff  for  B.  &  O.,  If  plaintiff,  after  due 
diligence,  ahoold  fail  to  collect  the  amonnt 
of  the  drafts  from  B.  A  C.  or  their  aasignee 
within  the  time  limited.  Hie  amount  not 
being  collected  witbin  the  T?^'*'  pialntiff 
brought  suit  on  the  bond.  The  evidence 
showed  that  it  bad  died  a  claim  with  tbeas- 
signee,  and  had  brought  an  action  against 
B.  &  C.,  but  had  not  entered  judgment 
therein  as  soon  as  it  might,  baring  by  suc- 
cessive stipulations  allowed  B.  ft  C.  00  days' 
extension  beyond  the  time  that  they  were 
required  to  answer,  and  the  execution 
against  them  was  not  returned  until  after 
the  bringing  of  the  suit  against defendanu 
Held  that,  though  the  execution  was  re- 
turned nulla  bona,  and  though  B.  A  G.  were 
insolvent,  the  showing  of  diligence  on 
plaintiff's  part  was  not  such  as  to  warrant 
the  court  in  directing  a  verdict  for  it— 
Salt  Springs  Nat.  Bank  v.  Bloan.  11  K.  Y 

assL 

aUABDlAK  ANB  WAMD. 

Appointment  of  guardian  ad  KTm,  see  /a- 

fiincy,  S.  8. 

Appointment  of  guardian. 

A  mother  who  bad  been  appointed  and 
acted  as  enardian  of  her  infant  child,  un- 
der tbe  father's  will,  died  Intestste.  and 

thereuDon  the  maternal  crandmother  ap- 
plied to  be  appointed  guardian.  It  ap- 
peared that  she  was  living  in  one  of  the 
infant's  housea.  had  hut  little  property, 
and  hoped  to  be  partially  supported  out  of 
the  property  of  the  infant.  He'd,  that  the 
surrogate  properly  appointed  a  trust  com- 
pany, ns  requested  by  other  relatives,  to 
be  giiardina  of  the  estate.— In  re  Brlen's 
Estate.  H      Y.  a  623;  In  re  Beebo,  Id. 

Harmleaa  Brror. 

See  Appeal,  27-88. 
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HAWKJ2KS  AND  FBDDIABS. 

Validity  of  Tillage  ordinance. 

A  TlU^e  ordlnaoce,  eDactine  that  all  per- 
BODB  within  the  corporate  limfts  of  the  vil- 
lage who  ihall  hawk  or  peddle  meat  ia  any 
of  the  streets  of  the  villaffe  shall  pay  a  li- 
cense of  $S0.  is  authorized  by  the  general 
village  act  (Laws  N.  Y.  1870.  c.  391,  tit.  8, 
g  8,  M  amended  by  laws  1678,  c.  281)  glTing 
power  to  make  ordinances  to  restrain  and 
prevent  hawking  and  peddling  in  the 
streets,  and  to  grant  licenses  to  peddlers, 
and  flx  the  amoant  to  be  paid  therefor. — 
VllU^f  BftUiton  Spa  t.  lUrUwiii.  11 N. 

HEAI/CH. 

Power  of  board  of  healtlu 

1.  Under  Lawa  N.  Y.  1885,  e.  S70,  creat- 
ing boards  of  health  in  towns,  with  power 
to  near  complaints  Concerning  nnlsances, 
and  to  make  and  enforce  orders,  a  town 
board  of  health  can  lawfully  make  an  order 
for  the  suppression  and  removal  of  a  nui- 
sance consiiting  of  the  discharge  of  sewage 
on  lands  of  the  town  by  a  oTty,  and  can 
maintain  an  action  to  enjoin  the  violation 
by  the  city  of  such  order.— Bell  t.  City  of 
Bocbester.  11 N.  Y.  8.  809. 

Aotlon  to3t  penalty. 

2.  Under  Laws  N.  Y.  1888,  c.  870,  §  4.  pro- 
viding that  penalties  Imposed  by  a  board 
of  health  for  the  mainteDance  of  a  nuisance 
"may  be  sued  for  and  recovered  with  costs 
by  said  board  in  the  name  of  such  board, " 
snch  acUons  are  properly  bron^bt  in  the 
name  of  the  board,  without  naming  the  in- 
dividual members  thereof.  —  Board  of 
Health  t.  TBlentiue,  11  N.  Y.  8.  lUL 

HIGHWAYS. 

Bights  under  deed. 

1.  Where  an  owner  of  land  divides  the 
same  into  lots,  and  flies  a  map  thereof  up* 
on  which  la  de^goated  a  street,  whtdi  has 
been  laid  out  by  the  authorities  as  a  pro- 
posed public  street,  but  not  formally 
opened,  and  conveys  the  lots  by  deeds  re- 
ferring to  said  map,  such  deeds  cannot  be 
considered  as  reserving  a  private  right  of 
way,  or  as  couTeying  any  greater  rights  in 
the  proposed  street,  when  it  should  be 
formally  opened,  than  were  to  be  enjoyed 
by  the  pnblic  generally.— Darker  v.  Beck, 
11N.Y:8.»4 

Obstraction. 

2.  A  person  who  places  a  number  of  logs 
in  a  public  highway,  and  leaves  tbem  there, 
is  responsible  for  injuries  sustained  by  rea- 
son of  the  obstruction,  and  it  is  immaterial 
whether  he  or  some  other  person  owned 


the  logs.— HcDermott  t.  Canlej,  11 N.  Y. 
a  408. 

Liabllltsr  of  town  for  defeota. 

8.  In  an  action  for  injuries  caused  by  a 
defective  hIghwHT,  it  appeared  that,  at  the 
place  of  the  accident,  the  road  was  built 
by  excavation  in  a  hillBide.  was  about  10 
feet  wide,  and  was  protected  on  tbe  lower 
side  by  fenders.  At  tbe  foot  of  the  hill, 
below  the  road,  waa  a  ereek.  The  year  be- 
fore the  accident,  the  fenders  had  been 
carried  away  tu  places  by  a  fiood.  The 
ditch  on  the  upper  side  of  tbe  road  bad  be- 
come filled  with  rubbish,  and,  a  thaw  hav- 
ing occurred  shortly  before  the  accident, 
water  flowed  over  the  road,  Md  froxe,  to 
that  the  road-bed  was  slippery.  While 
plaintiff  was  driving  along  the  road,  hit 
wagon  slipped  off  the  read  at  a  place  where 
the  fenders  had  been  carried  away,  and  fell 
Into  tbe  creek.  There  was  nothing  to  In- 
dicate the  daDgerona  condition  of  the  road, 
until  plaintiff  had  reached  a  point  where 
he  could  not  turn  aroand.  PliUotlff  had 
traveled  the  road  two  year*  before,  and 
found  it  In  good  condition,  and  did  not 
know  its  condition  at  the  time  in  ques- 
tion. The  highway  commiseioner  Inspect- 
ed the  road  both  in  tbe  summer  and  in  the 
fall  before  the  acddent,  and  found  that  in 
places  there  were  no  fenders,  but  he  caased 
no  repairs  to  be  made,  though  he  had  snffl- 
dent funds  in  his  bands.  iMd.thattbetown 
was  liable,  under  Laws  N.  Y.  1881.  c.  700. 
making  towns  liable  for  any  damages  to 

gerson  or  property  by  reason  of  de»ctive 
ighways  or  bridges  in  such  towns.  In  caaea 
in  which  the  commissioner  of  highways  of 
said  towns  is  now,  by  law.  liable  therefor, 
instead  of  aucb  commissioner. — Fay  r. 
Town  of  Lindley.  11  N.  Y.  8.  866. 

4.  Evidence  of  repairs  on  a  highway  aft- 
er an  accident  is  competent  to  nhow  the 
presence  of  funds  In  the  hands  of  the  high- 
way commissioner  at  the  time  of  the  acci- 
dent. Distiuguishing  Corcoran  v.  Village 
of  Peekskill.  ?5  N.  £.  809.— Stone  t.  Town 
of  Poland.  UN.  Y.  8.  486. 

HOMIOTDB. 

Erldenoe. 

1.  Testimony  and  declarations  of  a  wit- 
ness before  a  coroner,  at  an  inquest  held 
before  It  has  been  HScertained  tbnl  a  crime 
has  been  committed,  and  before  ibe  nrrest 
of  any  person  on  a  charge  of  homicide, 
may  be  admitted  against  aim  at  his  subse 
quent  trial  on  an  Indictment  for  the  crime, 
although  at  tbe  time  of  his  examination  he 
was  aware  that  a  crime  was  suspected,  and 
that  he  was  suspected  of  being  tbe  crimi- 
nal.—People  V.  Kief.  11  N.  Y.  S.  C26. 

2,  Where  defendant  was  indicted  with 
the  wife  of  deceased  for  the  murder  of  her 
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husband,  the  circumatanceB  attending  the 
preparation  of  the  body  of  deceased  for 
barial,  and  the  disposition  made  of  his 
clothing,  etc.,  so  far  as  Icnowa  to  defend- 
ant, may  be  admissible  against  him.— 
People  r.  Kief,  11  K.  Y.  a  m 

HOBSB  AND  STBEBT  BAHf- 
BOADS. 

Abatement  of  station  baildiogas  nuisance, 

see  Nuisance. 

ConstTuotion — Looation. 

1.  The  charter  of  the  Brooklyn  Elevated 
Railway  Company  (Laws  N.  Y.  1874,  c.  685) 
required  that  iron  columns  should  be  placed 
on  each  side  of  the  streets,  eta,  "on  a  line 
with  the  curb-stone, "  their  location  to  be 
subject  to  the  approval  of  the  city  en^- 
neer;  and  that  iron  girders,  not  more  than 
M  feet  in  length,  should  be  placed  "  across  " 
the  streets,  and  be  properly  attached  to  the 
top  of  said  columns.  An  amendatory  act 
(Laws  N.  Y.  1876,  c.  422}  required  that  iron 

grders  should  be  placed  on  each  side  of 
e  streets,  "as  near  as  practicable  on  a 
line  parallel  with  the  cnrbstone,"  subject 
to  the  approval  of  the  dty  engineer,  and 
that  iron  girders  should  he  placed  "above" 
the  streets,  and  be  properly  attached  to 
said  columns.  The  road,  as  constructed, 
had  its  line  of  columns  in  the  street,  there 
being  a  space  of  eight  feet  eight  inches  be- 
tween the  curb  and  the  foundation,  and 
eight  feet  four  inches  between  the  founda- 
tion of  the  two  lines  of  columns.  Held, 
that  the  location  was  such  as  the  act  of 
187S  authorized  the  company  to  adopt,  and, 
having  been  approved  by  the  city  engi- 
neer, was  lawful.— In  re  Broolilyn  EL  R. 
Co.,  UN.  y.  a  161;  In  re  Wing,  Id. 

Aaaessment  for  paving  street. 

3.  The  provision  of  the  New  York  city 
consolidation  act  (Laws  N.  Y.  1882,  c.  410, 
1 878)  for  the  assessment  of  the  expenses  of 
public  improvements  "among  the  owners 
or  occupants  of  all  the  houses  and  lots  in- 
tended to  be  benefited  thereby,"  having 
been  Incorporated  In  that  compilation  from 
a  previous  law,  enacted  before  the  use  of 
streets  for  railways  was  known,  does  not 
require,  when  construed  with  other  laws  on 
the  subject  afterwards  enacted,  thst  such 
assessments  should  be  levied  wholly  on 
houses  and  lots,  excluding  property  of  a 
fltreet  railway  benefited  by  the  improve- 
ment for  which  the  assessment  Is  levied. 
Vau  Brcnt.  p.  J.,  dissenting.— People  t. 
Oilon,  UN.  Y.  S.  439. 

8.  The  laying  of  a  permanent  stone  pave- 
ment in  a  street,  Including  the  portion  of 
it  between  and  about  the  tracks  of  a  horse 
railway.  Is  a  benefit  to  the  road-bed  and 
•tnictuie  of  the  railway  sofficlent  to  sus- 


tain the  assessment  thereon  of  a  part  of  the 
expenses  of  the  improvemenL  Yak  BBu^'T. 
P.  J.,  dissenting.— People  v.  Oiloii,  11  X. 
Y.  S.  489. 

4  The  act  authorizing  the  extension  of 
the  tracks  of  a  street  railway  required  pay- 
ment by  the  railway  company  to  the  citj 
of  the  value  of  the  rights  and  privilecies 
conferred.  Held,  tbat  the  company  whs 
not  thereby  relieved  from  liability  to  as- 
sessment for  the  expenses  of  subsequently 
paving  the  street  Van  Brunt.  P.  J.,  dis- 
senUng.— People  v.  Gllon.  11  N.  Y.  8.  439. 

Action  for  negligence. 

6.  Plaintiff,  who  was  a  passenger  in  de- 
fendant's open  horse-car,  sitting  in  the  out- 
side seat,  was  injured  by  a  kick  from  a 
horse  going  In  the  same  direction  as  the 
car.  In  an  action  against  the  railroad  com  - 
pany  for  damages  therefor,  he  testified  that 
the  car  approached  a  pair  of  horses  on  the 
track,  on  one  of  which  a  man  was  riding, 
and  leading  the  other;  tbat  the  man  com- 
menced to  get  them  out  of  the  way,  bnttbe 
driver  of  the  car  ran  the  car  against  the 
legs  of  the  led  horse,  so  that  the  front  and 
end  of  the  step  at  the  side  of  the  car  strack 
the  horse,  which  then  kicked  plaintiff  on 
the  knee.  His  testimony  was  contradicted 
by  all  Uie  other  witnesses,  seven  In  num- 
ber; but,  of  these,  two  were  the  driver  and 
conductor  of  the  car,  and  the  testimony  of 
the  others  was  not  positive,  and,  in  some 
particulars,  not  consistent  Held,  that  a 
dismissal  of  the  complaint  was  improper, 
as  the  question  of  the  improbability  of 
plaintiff's  testimony  was  for  the  Jnry.— 
Walker  v.  Atlantic  Ave.  R  Co.,  XX  N.  Y. 
8.  743. 

0.  In  an  action  for  personal  Injnxlea  al- 
leged to  have  been  sustained  thorongh  the 
negligence  of  the  driver  of  defesoant's 
horse-car,  plaintiff  admitted  tbat  she  saw 
the  car  approaching,  as  she  stepped  from 
the  curb  to  cross  the  street,  but  gave  no 
further  attention  to  it,  and  only  watched 
the  ear  approaching  in  the  opposite  direc- 
tion. The  nncontradfcted  testtmonr  of  the 
driver  showed  that  he  saw  plaintiff  as  she 
stepped  from  the  curb,  called  to  her  eev- 
era!  times,  used  every  possible  effort  to 
stop  the  car,  and  succeeded  in  doing  so  as 
the  horses'  heads  reached  plaintiff.  Held, 
that  the  complaintwas properly  dismlated. 
— Ewing  V.  AtlanUo  Ave.  R.  Co.,  11  N.  Y. 
a636. 

7.  Where  the  driver  of  a  itreet-car,  fat  at- 
tempting to  put  a  boy  off  the  car  as  a  tres- 

fiasser,  acts  in  such  a  way  as  to  caase  the 
atter  to  believe  that  boculy  punishment  is 
about  to  be  inflicted  upon  him,  although  no 
resistance  is  offered,  it  is  not  contributory 
negligence  on  the  part  of  the  boy  to  jump 
off  the  wrong  side  of  the  car  while  it  la  in 
motion,  and  to  Jump  In  front  of  the  hones 
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of  a  e»r  coming  in  the  opposite  direction 
on  an  adjoining  track.— Hogan  t.  Central 
Park.  N.  &  E.  R.  R.  Co..  11  N.  Y.  S.  588. 

8.  Plaintiff'i  Inteatate,  a  man  67  years 
old,  attempted  to  cross  a  street  in  front  of 
defendant's  car  which  was  approaching  on 
a  down  grade  at  an  nnaaual  rapid  rate  of 
speed.  When  the  car  was  within  10  or  16 
feet  of  him.  intestate  called  to  It  to  stop, 
and  proceeded  to.  and  did,  cross  the  track, 
but  in  attempting  to  wade  through  or  leap 
over  a  snow-bank  about  SorSieet  higb, 
and  10  feet  long,  standing  between  the 
track  and  the  curb,  he  feu,  and  was  run 
over.  Veld,  that  Inteatate  was  not  guilty 
of  contributory  negligence  as  matter  of 
law.  and  that  the  facts  would  sustain  a  flnd- 
Ing  that  intestate  was  not.  and  that  defend- 
ant waa.  guilty  of  negligence,  and  it  was 
therefore  error  to  dismua  the  complaint. 
Friedman  Dry-Dock.  B.  B.  A  B.  B.  Co., 
11 N.  Y.  S.  488. 

HUSBAND  AND  WJJTJS. 

8ee.  also,  Divoret;  Dmer. 

Rights  of  husband  In  wife's  chosea  In  ac- 
tion, see  Deaeent  and  DutrihvUon,  1. 
Wife  as  witness,  see  Witiutt,  1. 

Bights  and  Uabllltiea  between. 

1.  About  six  months  after  executing  cer- 
tain trust-deeds  of  land  to  his  childrea,  B., 
ft  widower,  proposed  marriage  to  plaintiff, 
represenUog  that  be  was  the  owner  of 
the  lota  conveyed,  and  the  proposal  waa 
accepted.  H«id,  tbat  the  deeds  were  not 
void  as  in  fraud  of  plaiotlfl's  marital 
rights,  it  not  appearing  that  they  were 
executed  In  coutemplatlon  of  marriage. — 
Bliss  V.  West,  11  N.  Y.  S.  874. 

3.  Plaintiff  was  not  a  creditor  of  B., 
within  8  Rev.  St.  N.  Y.  (6th  Ed.)  p.  143,  g 
1,  which  declares  void  a  conveyance  In 
trust  for  the  benefit  of  tbe  grantor  during 
bis  life,  and  therefore  the  trust  created  by 
the  deed  was  not  void  on  tbat  ground. — 
Bliss  T.  West.  11  N.  Y.  &  874. 

IxtTestment  of  wiib^s  money  by  hus- 
band. 

8.  In  an  action  against  executors  for  an 
acconnting  of  moneys  alleged  to  have  been 
received  by  their  testator  from  plalnUff, 
bla  wife,  under  an  agreement  to  iDvest  the 
same  and  account  to  her  for  the  proceeds, 
there  was  evidence  tbat,  at  the  sale  of  the 
land  from  which  the  money  was  derived, 
a  mortgage  was  executed  to  her  by  the 
parchaser  for  about  one-half  of  the  price, 
and  tbat  four  days  afterwards  another 
mortgage  waa  taken  in  her  name,  from 
another  peraon.  and  that  these  mortgages 
were,  when  due.  satisfled  by  plaintiff. 
Neither  of  the  mortgages  was  on  land 
conveyed  by  plaintiff,  and  there  was  noth- 


ing to  connect  them  with  the  transaction 
In  question,  except  the  proximity  of  dates 
and  the  approximation  of  their  aggregate 
amount  to  the  purchase  price,  ffeld  that, 
while  it  was  probable  that  the  mortgages 
represented  the  investment  of  the  moneys 
In  question,  yet  there  waa  nothing  In  that 
fact  to  controvert  plaintiff's  theory  that 
the  Investment  was  made  by  her  fansband 
in  her  name,  and  tbat,  when  the  mort- 
gages were  paid,  the  money  was  received 
by  the  huabacd  and  again  invested  bv  bim. 
—Sheldon  v,  Sheldon.  11  N.  Y.  8.  4f7. 

Wiib's  separate  Mtate— Debts  oharge- 

able  upon. 

4  Id  an  action  against  a  married  woman 
for  board  fomlshea  herself  and  husband, 
there  was  evidence  that  the  contract  for 
the  board  was  made  by  the  husband,  and 
that,  after  the  board  hlfl  was  in  arrears,  de- 
fendant stated  to  plaintiff  that  ahe  would 
pay  it  or  see  It  paid,  and  that  plaintiff 
should  have  his  pay  when  her  bouse  and 
lot '  were  sold.  The  husband  paid  the 
amount  then  in  arrears,  and  plaintiff  con- 
tinued to  board  tbem,  as  he  testified,  on 
the  credit  of  defendant,  but  be  admitted 
there  was  no  further  contract  Seld,  that 
defendant  was  not  liable.— Travis  t.  Lee, 
11  K.  Y.  &  841. 

S^Aration.  ' 

6.  Where  the  evidence  Is  eonflletlng.  the 
decision  of  tiie  trial  court  refnslng  a  wife 
a  separation  on  the  ground  of  cruel  and  In- 
human treatment  wfll  not  be  disturbed.— 
O'Seefe  v.  O'Eeefe.  11  N.  Y.  8.  62& 

ImproTementB. 

Fnhllo,  see  Jfvnie^at  Corporationt,  29-81 

Inadequate  Damages. 

Seei^omaoM.  i. 

lOTANOT. 

See,  also,  OuardiMaitd  Ward:  i\irmf«nd 
OhUd. 

Belease  of  claim  Ibr  Injuries  to  mi- 
nor. 

1.  Plidntlff  having  been  Injured  while  In 
the  employ  of  defendants,  they  paid  to  bis 
father  the  sum  of  9100.  and  plaintiff  at  the 
same  time  executed  a  paper  purporting  to 
be  a  release  of  all  claims  against  them  by 
reason  of  the  Injuries.  He  was  a  minor, 
and  received  nothing  when  he  signed  the 
paper.  Held,  tbat  be  waa  not  precluded 
thereby  from  maintaining  an  action  for  the 
Injuriea,  after  becoming  of  age.— Palmer 
V.  Conant,  11  N.  Y.  8.  (ft?. 
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2.  A  judgment  declaring  a  deed  void  for 
fraud,  as  againai  cxeditorB  of  the  grantor, 
does  not  mnd  an  infant  devisee  of  the 
grantee,  who  was  not  served  with  the  sam- 
mons  in  the  action,  and  made  no  applica- 
tion to  appear  therein  by  guardian,  or  oth- 
erwise, although,  on  application  of  the 
plaintiff,  a  guardian  was  appointed  and 
summons  served  on  him.  if  such  apptica- 
Uon  did  not  show.  In  accordance  with  Code 
Civil  Proc.  N.  T.  g  478.  providing  therefor, 
that  the  infant  was  a  resident  of  the  state 
temporarily  absent  therrirom.— Smith  v. 
Reid.  11  N.  T.  8.  789. 

8.  In  an  action  for  partition,  a  guardian 
ad  litem  for  the  infant  parties  was  appoint- 
ed on  platntiS's  motion  after  the  infant's 
right  to  plead  had  expired.  There  was  no 
proof  of  service  on  tne  guardian  ad  litem, 
or  appearance  by  him  until  he  consented  to 
the  entry  of  interiocutory  Judgment.  The 
order  appointing  him  did  not  fix  the 
amount  of  the  bond,  as  required  by  Code 
Civil  Proc.  N.  y.  g  1586,  which  provides 
that  snch  bond  cannot  be  dispensed  with. 
After  entry  of  the  interlocutory  judgment, 
the  guardian  asked  leave  to  file  his  consent 
and  a  bond,  which  was  granted;  but  the 
order  did  nut  fix  the  amount  of  the  bond, 
or  the  number  of  the  sureties,  as  required 
by  said  section  1686.  Ifeld,  that  such  pro- 
ceedings were  not  binding  on  tbe  infants, 
and  a  purchaser  at  the  partition  sale  would 
be  released  from  his  purchasei — ^Kennedy 
v.  Arthur,  11  N.  Y.  8.  661. 

Tnfringement. 
Of  trade -marks,  see  Trade- Mark*. 

INJ  UKOnON. 
Against  «rron«oiia  tuaUon,  Me  TVna- 

Bights  enfOToed  and  wrongs  ine- 

Tented. 

1.  An  injunction  should  not  be  issued  to 
restrain  defendants  from  maintaining  a 
permanent  bridge  across  tbe  gutter  of  the 
street  in  front  of  tbeir  premises,  where  it 
appears  that  such  bridge  was  constructed 
pursuant  to  an  ordinance  of  the  city,  and 
that  it  may  be  proper  for  lawful  uses,  other 
than  driving  or  backing  teuns  or  wagons 
en  the  sidewalk.— Richardson  &  Boynton 
Co.  V.  Barstow  Stove  Co.,  11  N.  Y.  8.  935. 

8.  In  an  action  to  restrain  defendant  from 
selling  merchandise  on  lots  leased  to  him 
by  plaintiff  under  a  lease  for  99  years,  re- 
newable forever,  plaintiff  Is  not  entitled  to 
an  injunction  pending  the  action,  where 
the  only  objection  to  defendant's  selling  is 
the  non-payment  of  %  license  fee  claimed 
bj  ploiniifl,  the  right  to  which  is  disputed. 


—Round  Lake  Ass'n  v.  Kellogg.  11  K  T. 

8.  854. 

 BeBtrainmg  tuition. 

An  inJuDCtion  will  lie  to  restrain  sum- 
mary proceedings  for  forcible  entry  and 
detainer,  when  void  for  want  of  jnrisdie- 
tion,  when  no  final  order  has  been  entered, 
notwithstanding  Code  Civil  Proc  N.  Y.  g 
3265,  until  after  the  final  order.— Schn^der 
V.  Leitzman,  11  N.  Y.  S.  484. 

Gvantizig. 

4.  Code  avil  Proc  N.  Y.  §  lUSl.  prohib- 
its the  granting  of  relief  by  injunction  In  a 
case  submlttecTon  an  agreed  statement  of 
facts  under  section  1379.  Seld.  that  a  case 
BO  submitted  must  be  dismissed  where  the 
only  question  involved  Is  whether  theben- 
eflctaries  under  a  certificate  of  membersb  ip 
in  a  mutual  life  iDsnranoe  assoclatioo  shall 
be  paid  out  of  Its  reserve  fund  or  out  of  an 
assessment  to  be  levied  on  all  the  holders 
of  certificates,  including  that  represented 
by  the  beneficiaries,  as  the  only  effective 
relief  in  their  favor  would  be  an  injunc- 
tion against  levying  the  assessment.— Pat- 
terson V.  Mutusl  Life  Ass'n,  11 N.  Y.  S.  636. 

Evidence. 

5.  In  an  action  to  enjoin  defendantsfrom 
interfering  with  a  party-wall  on  the  line 
between  their  premises  and  those  of  plain- 
tiff a  preliminary  injunctiou  is  properly 
vacated  where  there  is  a  decided  dispute 
as  to  the  facts,  which  can  only  be  settled 
by  a  tr!«l.  and  plaintiff  Is  fully  in  demnified 
by  bond  against  loss  from  any  infriage- 
ment  of  his  rightt.— Wynkoop  t.  Van  Beo- 
ren.  11  N.  Y.  8.  878. 

6.  An  injunction  to  restrain  defendants 
from  using  the  sidewalk  of  a  city  street 
in  front  of  their  premises  for  loadinr,  un- 
loading, and  storing  goods  thereon,  should 
not  be  granted  b«ore  trial  of  an  action 
therefor,  upon  conflicting  affidavits  as  to 
whether  the  sidewalk  is  nnneoessarily  ob- 
structed.—Richardson  ft  Bqyntoa  Co.  v. 
Barstow  Btove  Co.,  11 K.  T.  8. 94S. 
Bonds. 

7.  Where  an  «s  parts  prellmtnarT  Injunc- 
tion is  vacated  on  a  contested  motion  with- 
out stating  why  it  was  vacated,  and  tlie 
complaint  is  dismissed  on  the  trial,  the 
conclusion  is  warranted  that  the  court 
finally  decided  that  plaintiff  was  not  en* 
titled  to  the  prellmioary  Injunction,  and  an 
order  appointing  a  referee  to  ascertain 
the  damages  on  a  bond  given  under  Code 
Civil  Proc.  N.  Y.  g  ffiW,  providing  for  dam- 
ages if  the  court  finds  plaintiff  was  not  eo- 
titied  to  the  Injunction,  will  not  bo  dis- 
turbed.—Jordan  T.  Donnelly,  11  JSt.  T.  & 
886. 

 On  dlBs<flntion  <tf  Iqjnnetlon. 

8.  An  order  vtcsting  an  injunctloa  re- 
straining defendaota  fromlntenering  with 
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«  partr-wall  required  defendatita,  in  case 
plaintiS  tendered  them  a  license  to  shore 
up  the  wail,  to  elve  a  bond  conditioned  for 
the  payment  "ot  such  damage*,  if  any,  In- 
cluding loss  of  rents,  if  any.  as  pluntifl 
may  sustain, "  etc.  Held,  that  the  condition 
of  the  bond  was  too  broad,  as.  In  fact,  it 
adjudged  defendants  liable  for  all  Injuries 
auatained  by  plaintiff  whether  they  gWe 
rise  to  a  legal  claim  or  not,  and  that  de- 
fendants should  have  been  required  only 
to  secure  plaintiff  for  any  Injuries  she 
might  sustain  for  which  defendantt  migbt 
be  liable. —Wynkoop  r.  Van  Beuren,  IIN. 
Y.&  879. 

INSOLVENCY. 

8eo  ilM^^mtMitt  for  «/  OnMlort; 

Bankmpteg, 

IMsoharge  of  debtor. 

An  execution  debtor  may  proceed  by 
motion  in  the  action  in  which  the  judg- 
ment against  him  was  obtained  for  a  per- 
petual stay  of  eiecution  on  the  ground 
that  defendant  had  been  discharged  from 
his  debts  in  Insolvency  proceedings  In  the 
•tate  where  the  cause  of  action  arose  and 
the  parties  resided;  and.  where  such  mo- 
tion is  resisted  on  the  ground  that  the  dis- 
charge was  invalid  by  reason  of  tlie  fraud- 
ulent omiiaion  of  plaintiff's  name  from  the 
schedule  of  creditors,  the  court  may  order 
a  reference  as  to  the  facts.— Starr  v.  Fat- 
tenon,  11 K.  Y.  S.  871. 

XnstiTuctltnuk 
See  OrimiMl  Law, «. 


INffURANOBI. 

Bee,  also,  Mariiu  Intvranee. 
Arrest  of  Insurance  agent,  see  Arrai,  1. 
Assignment  of  policy,  reformation,  lee 
JSgviti/.l. 

■The  contract — Insnranoe  fbr  benefit 
of  mortgagee. 

1.  Where  a  mortgage  provides  that  the 
mortgagor  ahalt  keep  the  building  upon 
the  mortgaged  land  insured,  and  shall  aa* 
sign  the  policy  to  the  mortgagee,  the  pol- 
icy as  soon  as  it  is  taken  inures  to  the  ben- 
etlt  of  the  mortgagee,  as  If  actually  as- 
signed and  delivered  to  him.— Hathaway 
T.  Orient  Ins.  Co..  11  N.  Y.  S.  418. 

2.  Id  each  case  the  equities  of  the  mort- 
gagee cannot  be  defeated  by  an  adjust- 
ment of  the  loss  between  the  owner  of  tbe 
property  and  the  company,  without  his 
consent,  and  with  full  knowledge  of  the 
provlsiODS  of  'tfae  mortgage;  and  It  Is  not 


necessary  for  him  to  allege  or  prove  aotnal 
fraud  in  order  to  insist  that  his  rights  wen 
not  affected  by  the  adjustment— Hatha- 
way V.  Orient  Ina.  Ca,  11  H.  Y.  S.  418. 

AflBlgnment. 

8.  Where  the  policy  does  not  declare 
that  an  aaslgnment  without  the  consent  of 
the  company  renders  it  void,  a  parol  as- 
signment of  the  policy  is  valid.- O'Brien 
V.  Prescott  Ins.  Co.,  11  N.  Y.  8. 1S5. 

4.  A  married  man  who  had  a  nolipjr  of 
insurance  on  his  life  payable  to  nis  wife, 
acting  as  attorney  for  his  wife,  assigned  it 
in  due  form  to  one  N.  to  secure  a  debt.  N. 
paid  the  premiums  on  the  policy  for  sev- 
eral years,  and  then,  at  tlie  direction  of 
tbe  husband  and  wife,  surrendered  it  to 
the  insurance  company,  receiving  in  its 
place  a  paid-up  policy.  Thereafter  the 
wife  assigned  the  policy  to  one  C.  for  a 
valuable  consideration.  N.  had  posses- 
sion of  the  old  policy  until  its  snrrender 
to  the  company,  ana  thereafter  bad  pos- 
session of  the  new  policy.  At  the  time  of 
tbe  assignment  to  N.,  Laws  N.  Y.  1840,  c. 
8U,  and  Laws  1878.  c.  831.  preventing  a  mar- 
ried woman  who  has  cnlldren  from  as- 
signing a  policy  of  insurance,  were  in 
force,  but  after  this  dliabilltr  was  re- 
moved by  Act  N.  Y.  1879.  the  wife  ratifled 
the  assignment  to  K.  before  making  thtt 
to  C.  It  did  not  appear,  howevR*-,  that  tbe 
wife  agreed  to  the  assignment  for  tbe  pur- 
pose of  paying  the  debt.  Ifeld,  that  the 
assignment  to  N.  waa  valid  and  effectual 
to  the  extent  that  It  entitled  him  to  re- 
ceive from  the  proceeds  of  the  new  policy 
the  sum  paid  by  him  for  premiums  on  the 
old  policy.— Connecticut  Mut.  Life  Ins. 
Co.  T.  Van  Campen,  11  K.  Y.  S.  108. 

Oanoellation. 

6.  A  fire  insurance  poller  Stipulated  that 
It  could  be  terminated  on  five  days'  notice. 
Such  a  notice  was  given  by  the  company, 
and  on  the  same  day  the  premises  were  pe- 
insured  with  defendant  On  tbe  evening 
of  that  day  a  loss  occurred,  i/etf,  that  in- 
surer had  the  right  to  accept  the  cancella- 
tion the  moment  of  service  of  notice,  aad 
to  effect  reinsurance. — Springer  v.  An^o- 
Nevada  Aasur.  Corp..  11  N.  Y:  S.  388. 

Oonditions — ^Waiver. 

0.  A  flre-insu ranee  policy,  not  under  seal, 
issued  by  a  foreign  compaDv,  provided  that 
it  should  become  void  if  the  premises  re- 
mained vacant  or  unoccupied  without  the 
written  consent  of  tbe  company.  The 
premises  became  vacant,  and  the  assured 
so  notified  tbe  general  agent  in  his  town, 
who  issued  tbe  policy,  and  inquired  bow  it 
would  be  in  case  of  nre.  to  which  the  agent 
replied  that  it  was  all  right  as  long  as  he 
bad  been  notified.  Hefa,  that  the  written 
consent    was    waived.  IMstingutsUag 


Digitized  by 


1008 


IHDKZ. 


Walsfa  T.  Insurance  Co..  78  N.  T.  9.— 
O'BrleD  V.  Prescott  Ini.  Co.,  11  N.  Y.  &  125. 

7.  A  policj  of  Are  Insarance  proTided 
that,  unless  BpedflcnHy  agreed  to  in  writ* 
Ing  in  or  npon  the  policy,  the  existence  or 
procurement  of  other  fngurance  on  the 
property  shoald  avoid  the  contract,  and 
that "  no  agent  haa  pover  to  waive  any  con- 
dition of  uiie  contract  *  The  agent  who 
aecared  the  insarance  snbseqnently  iBsned 
to  the  asiored  a  policy  In  another  com- 
pany, but  made  no  indorsement  on  the  tint 
policy  consenting  to  such  additional  in- 
inrance.  Held,  that  there  was  not  a  valid 
waiver  of  the  condition  in  the  first  policy 
against  additional  insurance,  even  though 
the  agent  bad  apparent  authority  to  con- 
tent to  such  walTor. — Hesa  v.  Washington 
Fire  ft  Uarine  Ins.  Co.,  11 N.  Y.  8.  209; 

Troot  at  loss — ^waiver. 

8.  The  day  after  a  loss  the  assnred  noti- 
fied the  agent  thereof,  and  stated  that  he 
would  furnish  the  proof  and  statement,  to 
which  the  ageQt  replied  that  It  would  be 
"alt  right "   Subsequently  experts  and  ad- 

usters  of  the  company  examined  the  prem- 
ses,  and  made  estimates.  Seld,  that  tbe 
assnred  had  aright  to  assome  that  the  com- 
pany bad  waived  a  strict  compliance  with 
a  condition  in  the  policy  requiring  a  par- 
ticular statement  of  the  loss  to  be  rendered 
within  SO  days  after  a  fire. — O'Brien  t. 
Prescott  Ins.  Co.,  11  N.  Y.  a  135. 

Bight  of  subrogation  on  pi^nnent 

of  loss. 

9.  Cotton  covered  by  two  policies  of  In- 
•nrance  was  destroyed  while  in  the  custody 
of  a  railroad  company.  The  two  insurers 
paid  the  owners  of  the  cotton  the  full 
amount  of  their  losss.  I/eld.  that  any  claim 
of  the  owners  against  the  railrond  company 
thereupon  passed  to  the  insurers  by  sub- 
rogation, and  a  subsequent  assignment 
thereof  to  one  of  them  by  such  owners 
was  unavailing. —I^att  t.  PenniylvaDiaB. 
Co..  11  N.  Y.  a  688. 

Mutual  benefit  iusurance. 

10.  Tbe  by-laws  of  a  benevolent  society 
provided  that  a  member  failing  to  pay  dues 
should  forfeit  his  claims  on  the  society; 
but  that  he  should  be  "entitled  to  all  rights 
as  soon  as  be  is  clear  on  tbe  boolcs. "  Pay- 
ment of  dues  in  default,  tendered  to  the 
secretary  of  tbe  society,  was  refused  by 
him  on  tbe  ground  that  he  had  no  authority 
to  accept  dues,  which  must  be  paid  at 
meetings  of  the  society  or  of  its  directors. 
It  appeared  that  It  was  the  practice  of  tbe 
secretary  to  receive  dues  from  members 
and  pay  them  to  the  society.  Held,  that 
the  society  was  estopped  to  deny  the  au- 
thority of  the  secretary  to  accept  tbe  dues 
tendered;  and  that,  Uie  member  having 
died  before  a  meeUng  of  the  aoclety  or  tbe 


directors,  the  society  was  liable  for  tbe 
beueflt  payable  on  the  death  of  a  member 
"clear  In  the  books.  **— Roedlng  t.  Sons  of 

Moses.  11  N.  Y.  8.  713. 

11.  Plaintiff  took  steps  to  have  her  hus- 
band reinstated  to  membership  in  a  mutual 
insurance  company  under  bis  lapsed  cer- 
tificate, at  a  time  when  be  was  sick  with 
the  disease  from  which  he  subsequently 
died,  ffeld,  that  the  concealment  of  that 
fact  avoided  whatever  was  done  towards  a 
reinstatement— Marshall  v.  Women's  MuU 
Ins.  &  Acc.  Co..  11  N.  Y.  8.  700.« 

12.  Where  a  mutual  benefit  Insurance 
company .  has  broken  Its  contract  to  pav 
the  nefrs  of  a  deceased  member  a  sum  "no't 
exceeding  $4,000,  realized  on  an  assess- 
ment" to  be  levied  on  the  surviving  mem- 
bers, the  measure  of  damages  of  tbe  heirs 
Is  tbe  amount  which  would  have  been  pro- 
duced by  an  assessment  properly  levied: 
and,  in  tbe  absence  of  evidence  on  that 
point,  it  Is  error  to  instruct  that  the  Jury 
should  find  in  favor  of  the  heirs  for  the  full 
amount  of  the  $4,000.— Cram  v.  Equitable 
Acc.  Ass'd,  11  K.  Y.  a  462. 

18.  Articles  of  incorporation  of  a  ben- 
evolent society  organized  under  Act  N.  Y. 
May  12, 1875.  recited  that  the  objecU  of  tbe 
association  were  tnivr  aUa  to  promote  ben- 
evolence and  charity  by  establishing  a  re- 
lief fund  from  which  a  member  or  a  per- 
son or  persons  designated  by  him,  or  the 
heirs  of  such  member,  may  receive  a  bene- 
fit payable  when  the  member  ahall  die  or 
become  permanently  disabled.  It  was  al- 
so provided  that  in  case  all  tbe  benefici- 
aries selected  by  tbe  member  sbonld  die 
before  tbe  decease  of  such  member,  and  do 
other  disposition  be  made  thereof,  "the 
benefit  shall  be  paid  to  the  next  of  kin  of 
tbe  deceased  member  dependent  npon  bim 
or  her;  and.  If  no  person  or  persons  shall 
be  entitled  to  receive  such  benefits  by  the 
laws  of  tbe  order,  it  shall  revert  to  the  re- 
lief fund. "  A  certificate  issued  by  the  so- 
ciety mentioned  no  beneficiary  other  than 
the  member,  but  provided  that  the  bene- 
fits should  bepaia  "subject  to  will."  Tbe 
member  died  intestate,  leaving  a  wife  and 
three  children.  Held,  that  creditors  of  ihe 
member  bad  no  rif^bt  or  title  to  the  mooi'v 
to  be  procured  upon  the  certificate.— 
Beeckel  v.  Imperial  Council  of  the  Order 
of  United  Friends.  11 N.  Y.  &  831. 


IhteroBt. 

See  Utvry. 

Liability  of  executors,  etc..  see  Assmtora 

and  AdminMratora,  17-20. 
On  legacies,  see  Wiils,  18. 
Hooev  of  city  deposited  in  bank,  see  Mtokie 

ipalC9rporailoiu,XLS2. 
Bate,  see  Ooi^ietifLam,  t. 
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DrTEBPTiE  A  TfKH, 

XTben  allowed. 

1.  Where  oae  who  holdi  propertj  to 
rbicb  conflictiae  claims  are  made  volan- 
arily  auamei  uie  poaltioti  of  bailee  as  to 
ine  of  the  clalmantB,  to  tbe  detriment  of 
he  otber,  be  cannot  maintain  tbe  action 
if  interpleader.— Cromwell  v.  American  L. 
fcT.  Co..  11  N.  Y.  8.144. 

2.  Money  owing  from  W.  to  B.  was 
ilalmed  by  one  as  assignee  of  B.,  and  by 
Lnother  by  vlrtne  of  supplementary  pro- 
icedings  against  8.  Held,  tbat  W.  was  en- 
itled  to  an  order  of  Interpleader,  altbough 
ke  had  promised  to  pay  the  money  to  tbe 
assignee.— Drake  t.  Woodford,  11  N.  T. 
3.  613. 

nrcoxioATma  UQVOBa 

Olegal  sales      sootel  eliib. 

1.  A  social  club  provided  refresbment 
'or  its  members  and  friends,  the  members 
>urcbasing  tickets  therefor,  which  would 
>e  pnnched  as  used.  Under  this  arrange- 
nent.  defendant,  at  steward  of  tbe  club, 
'urnisbed  lager-beer  In  pint  bottles  to  one 
>f  the  members.  Btld.  that  be  was  prop- 
srly  convicted  under  Laws  N.  Y.  lKf7,  c 
128.  §  18,  prohibiting  the  sale  of  liquors  In 
inantities  less  than  tire  galtons  at  a  time, 
irithout  a  license  therefor,  and  that  it  was 
mmaterial  whether  the  liquor  was  paid  for 
It  tbe  time,  whether  credit  was  given,  or 
irhether  tbe  charge  was  indicated  by 
>uncbing  tbe  tickets. — People  v.  Bradley, 
.1  N.  Y.  8.  894. 

3.  In  tbe  absence  of  a  license  of  any 
tort,  proof  of  sale  In  quantities  less  than 
Ive  gallons  established  the  offense,  and 
.he  fact  tbat  the  beer  was  draalE  upon  the 
jremises  dM  not  make  the  offense  one  un* 
ter  section  14  of  tbe  act  panlsbing  anv 
>ersoa  who  shall  sell,  or  permit  to  be  sold, 
iny  strong  or  spirituous  liquors  to  be  drank 
n  his  house,  shop,  etc.,  without  having 
ibtained  a  license  as  an  inn.  tavern,  or  ho- 
el  keeper.— People  v.  Bradley,  11 M.  Y.  B. 
i94. 

8.  Whether  the  sale  was  made  to  citizens 
>r  aliens,  residents  or  non-residents,  was 
mmaterial— People  v.  Bradley,  11  N.  Y. 
i.6M. 

ITriminal  proseontioD. 

4.  Where  a  case  proceeds  to  trial  wltb- 
lut  preliminary  objection,  the  knowledge 
)f  tbe  grand  Inxy  of  the  names  of  peraons 
o  whom  the  liquor  was  sold,  stated  In  the 
ndietmeilt  to  be  unknown,  la  of  no  im- 
>ortance.— People  v.  Bradley,  11  N.  T.  8. 
•Mi 

.   .  -  •  Jndgo* 
}ee,  also,  Jv§fieet  9f  (A«  P^m 

V.llK.Y.8.— 64 


JUIX3HBirr. 

Appealable  judgmenta  and  orders,  see  Ap- 
veal.  3-4. 

Effect  of  decree  settling  aocoanta  of  ezeo- 
utors,  see  Sxeeuton  and  Adminiilraton, 
18. 

YacaUoB.  see  SaU, 

By  de&nlt. 

1.  Where  trial  of  a  canse  has  been  ad- 
Jonrned  from  time  to  time  by  mutual  con- 
sent, the  fact  that  defendant  did  not  notice 
the  ease  for  trial  does  not  preclude  btm 
from  taking  judgment  by  default  upon 
plafntUTs  fulure  to  appear  on  the  dayjast 
set  for  trial— Brady  v.  Martin,  11  N.  Y.  & 
434. 

3.  Where  an  action  is  predicated  on  cer- 
tain acts  of  defendant,  alleged  to  have 
been  done  with  fraodulent  intent,  judg* 
ment  by  default  cannot  be  mtered  by  tbe 
clerk  without  the  Intervention  of  the 
court,  as  provided  by  Code  Civil  Proc.  N. 
Y.  §8  420, 1213,  in  certain  cases,  since  sec- 
tion  949.  snbd.  4,  provides  that,  where  there 
is  an  allegation  of  fraud,  plaintiff  cannot 
recover  unless  he  proves  the  fraud  at  the 
trial.— Payerweatber  v.  Tocker,  11  N.  T. 
S.8fc 

 Conditions  of  opening  defitnlt. 

8.  On  motion  to  open  a  defaolt  taken 

against  defendant  in  the  absence  of  his  at* 
I  torney,  who  was  engaged  In  the  trial  of 
another  canse  in  a  different  court,  it  ap- 
peared that,  after  a  postponement  of  the 
trial  had  been  obtained  on  a  previous  day 
on  the  ground  of  illneas  of  aald  attorney^ 
he  had.  on  the  same  day  and  the  neit  day. 
proceeded  with  tbe  trial  of  another  case, 
and  on  the  following  day,  that  on  whicb 
the  default  was  taken,  he  bad  engaged  iik 
the  trial  pending  at  tbe  time  of  the  default. 
Beld,  that  It  was  proper  to  require,  as  con- 
ditions on  opening  the  default,  pavment 
of  costs  of  the  motion,  trial  fee,  term  fee. 
and  disbursements  of  the  term,  and  a  stip- 
ulation that  the  cause  be  restored  to  the 
CBlendar,  and  tried  when  reached  without 
asking  a  postponement  for  any  reason.— 
Mniler  v.Bost,  11  N.  Y.  S.  615. 

4.  On  an  application  to  open  a  judgmenk 
by  default  taaen  against  plaintiff  by  de- 
fendant, who  had  set  up  a  counter-claim, 
the  court,  as  a  condition  on  which  plain- 
tiff will  be  allowed  to  prove  his  cause  of 
action,  besides  requiring  payment  of  costs, 
rony  allow  tbe  judgment  on  tbe  counter- 
claim to  stand,  with  tbe  right  to  either 

f tarty  to  make  a  proper  motion  in  regard  Uk 
U— Pomarosy.  Duncan.  11  N.  Y.  8.  880. 

5.  On  motion  to  open  a  default,  platn- 
tlff's  attorney  claimed  to  have  arranged 
with  the  clerk  of  defendant's  attorney  tbat 
neither  side  should  take  a  default.  De- 
fendant's attorn^  iwtwe  thst  he  had  no 
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knowledge  of -the  arrsngemeDt,  bat  no  a(- 
fldavit  was  presented  denying  the  fact  that 
■ueh  arraogement  was  made.  Meld,  that 
the  default  shonld  hare  been  opened  with- 
out pavment  of  costs.— Brady  t.  MarUn,  11 
N.T.S.484.  . 

Bendltloii  and  entry. 

6.  Where  a  debtor  is  eqnally  well  known 
by  two  Dsmes,  a  judgment  ag&inst  him  in 
either  name  is  good  as  to  him  and  as  to  his 
receiver.— Isaacs  t.  Hlntz,  11  N.  Y.  B.  428; 
Levy  T.  Same,  Id. 

7.  Under  Code  Civil  Proe.  N.  Y.  §1204, 
providing  that  judgment  may  be  given  for 
or  against  one  or  more  plaintiffs  and 
for  or  against  one  or  more  defendants,  the 
plaintiff,  in  an  action  against  two  persons 
as  joint  debtors,  may  recover  against  one. 
if  individually  liablo,— Owen  t.  Conner,  11 
N.  Y.  8.  852. 

Bee  adjudioata. 

8.  A  complaint  contained  three  causes  of 
action;  one  to  hoover  the  amount  due  on 
a  contract,  another  to  recover  for  extra 
work,  and  the  third  to  recover  for  damages 
sustained  by  defendant's  failure  to  perform 
certain  conditions  of  the  contract.  Held, 
that  a  judgment  in  favor  of  plaintiff  on  the 
first  two  causes  of  action  was  an  adjudica- 
tion that  she  had  performed  all  the  condi- 
tions precedent  on  her  part. — Case  t.  Fhos- 
nlx  Bridge  Co.,  11  N.  Y.  8.  724. 

9.  In  an  action  on  a  contract,  a  plea  of 
former  recovery  "for  an  alleged  violation 
of  the  contract. "  there  being  no  averment 
that  the  former  recovery  waa  for  tbe  same 
violation,  or  that  tbe  causes  of  action  are 
Identical,  is  bad. —  Montrose  t.  Wana- 
maker,  11  N.  Y.  8.  10«. 

10.  In  an  action  against  a  citv  for  dam- 
ages for  a  trespass  on  plainttff^'B  land,  by 
discharging  sewage  thereon,  the  judgment 
roll  in  a  previous  action  between  the  par- 
ties, brought  by  plaintiff  foran  injunction 
against  tbe  continaance  of  such  discbarge, 
as  a  nuisance,  is  competent  evidence? — 
Beach  v.  City  of  Elmira,  11  N.  Y.  8.  918. 

11.  Defendant,  in  the  course  of  bis  em- 
ployment by  plaintiffs,  received,  at  differ- 
ent times,  two  sums  of  money,  for  which 
he  failed  to  account.  Meld,  that  arecovery 
by  them  in  an  action  against  him  for  con- 
version of  one  of  such  sums  did  not  bar  an 
action  brought  by  them  at  the  same  time 
to  rvcover  from  bim  tbe  other  sum  as  mon- 
ey bad  and  receivedto  plaintiffs'  use.  The 
receipt  and  failure  to  account  for  each 
sum  constituted  a  separate  cause  of  action. 
—Shook  V.  Lyon,  11  N.  Y.  3.  720. 

12.  Itecovery  in  an  action  at  law  for  tbe 
amount  then  due  under  a  contract  is  no 
bar  to  a  subsequent  suit  for  an  accounting 
to  date  under  tbe  contract.— Uontrose  v. 
Wanamaker.  11  N.  Y.  8.  lOtt. 

.  u.  Plaintiff,  emploired  by  defendant  for 


a  year  at  %  salary  payable  weekly,  on  the 
day  before  the  end  of  a  week  was  forbid- 
den by  defendant's  laperinkendeiit  to 
work.  Hie  next  day,  and  several  days  fol- 
lowing, she  tendered  her  services,  and  was 
refused.  In  an  action  bv  her  against  de- 
fendant for  "wages, "  defendant  admitted 
an  indebtedness  for  part  of  the  salary  for 
that  week,  and  paid  the  amount  into  court. 
The  contract  waa  proved,  and  the  value  of 
tbe  aervlces  was  not  llUgated.  Plaintiff 
recovered  tbe  amount  of  salary  for  one 
week.  Beld,  that  the  judgment  was  for 
wages  due  on  the  contract,  and  was  not  a 
bar  to  a  subsequent  action  for  breach  of 
the  contract  in  discharging  plaintiff.  Re- 
versing 4  N.  Y.  8.  887.— Levin  v.  Standard 
Fashion  Co..  11 N.  Y.  B.  706. 

Lien. 

1^  Judgment  creditors,  by  bringing 
suits  In  equity  to  have  fraudulent  transfers 
of  land  set  aside,  and  by  having  receivers 
appointed  therein,  not  of  tbe  real  estate 
of  the  judgment  debtors,  but  of  the  per- 
'  aonal  property  and  the  rents  and  profits  of 
the  real  estate  only,  do  not  thereby  waive 
their  legal  liens  on  the  land*,  or  on  the 
surplus  fund  arising  from  the  sale  of  tlie 
land  under  a  mortgage  thereon. — Wilkin- 
son V.  Paddock,  UN.  Y.  8.  442. 

Payment— SatisfaotioQ. 

16.  An  application  to  satisfy  a  judgment 
recorded  on  undertakings  was  made  on  tbe 
affidavit  of  the  defendants'  attorney,  and 
on  behalf  of  the  rarety,  on  tbe  ground  that 
the  judgment  had  been  paid  by  defendant 
C.  who  was  primarily  liable  thoreon.  Tbe 
affidavit  of  tbe  plaintiff's  attorney  con- 
firmed the  statement.  C.  denied  tbe  pay- 
ment, as  did  also  a  third  party,  who  awore 
that  he  purchased  the  Judgment  as  an  ac- 
commodation to  C  which  wss  corroborat- 
ed by  their  attorney.  Satd.  that  the  mo- 
tion was  properly  denied,  without  prej- 
udice to  an  action.— Barker  t.  Giawiord. 
11  N.  Y.  8.  887. 
Uodifloation. 

16.  On  a  motion  to  modi^  a  jndgmeot 
for  irregularity,  made  on  notice  and  af- 
fidavit, toe  requirement  of  Gen.  Rule  Prac 
N.  Y.  87,  that  '  the  notice  or  order  shall 
specify  the  Irregularity  complained  of." 
is  sufficiently  compiled  with  If  the  Itregu- 
larity  Is  shown  by  the  affidaTiU— Case  v. 
Mannis,  11  N,  Y.  &  848. 

Judicial  Sales. 

On  foreclosure,  see  Mortgaget,  9-1%. 
Under  execution,  see  Execution,  %, 

Juriadiotion. 

See  OovrU;  CfriaUiuU  Lam,  1;  JCg^,  1-4, 
On  appeal  see  Jpptat,  l-lk 


Digitized  by 


IHDEX. 


10X1 


JtTBT. 

tflicondoct,  see  CHminat  Ltm,  & 

Competency  of  juror. 

1.  A  Juror  )□  a  cItII  case  who  had  made 
ip  his  mind  against  dofeodant,  and  whose 
>pinioD  against  It  is  bo  strong  as  to  reqnlre 
jTidence  to  remove  it,  Is  incompetent. 
DiBtiagnishing  McKinney  t.  Railroad  Co.. 
i  N.  &  leC— Halsted  T.  Kenhettan  By. 
:o..  11  N.  Y.  B.  44. 

iummonlng  and  impaneling. 

3.  An  irregularity  in  summoning  a  Jury 
g  waived  by  omiBsion  to  challenge,  so  that 
tfter  trial  no  objection  can  be  raised.— 
Jergman  v.  Wolff.  11  N.  Y.  8.  691. 

8.  The  practice  prescribed  for  themunlci- 
jal  court  of  Buffalo  by  8p.  St.  N.  Y.  May 
10.  1880,  providing  that  It  abali  be  the  same 
la  is  "now  provided  by  law  for  Justices' 
;oartB, "  was  not  affected  by  the  subsequent 
Lmendment  of  the  sections  of  the  Code 
-egulating  the  drawing  of  a  Jury  in  Jub- 
.ices'  courtB.~Bergman  v.  Wolff,  11  N.  Y. 

i.  m. 

Sight  to  Jury  trial. 

4.  Where  the  principal  object  of  an  ac- 
ion  was  to  restrain  defendants  from  main- 
aining  a  railroad,  although  damages  were 
tlso  claimed  for  Injuries  to  property  caused 
)y  the  railroad,  a  motion  for  a  trial  by  Jury, 
addressed  to  the  whole  case,  was  properly 
]  en  led.— Jefferson  T.  New  York  BL  R.  Co., 
1  N.  Y.  a  488. 


J  USTIOES  OF  THE  FEAGCB. 

9ronnd  of  demurrer,  see  Pleodte;,  2l 

'leading  In  jostioe's  oonrt. 

In  trover  brought  in  a  jastice's  court, 
lefeudant  denied'the  complaint,  and  after- 
vards  filed  an  amended  answer  which  set 
ip  matters  of  Justification,  but  contained 
10  denial.  Seld  that,  under  the  mle  that 
>leadinga  in  Justices'  courts  are  to  be  lib- 
irallv  construed,  and  since  defendant  evi- 
lently  intended  the  amended  anawer  to  be 
u  addition  to  the  denial  contained  In  the 
■riginal  answer.  It  would  be  so  considered, 
md  all  matters  which  might  have  consll- 
uted  a  defense  under  the  original  and 
imended  answers  should  have  been  ad- 
uitted.— Van  Curen  r,  Swltzer,  11  N.  Y. 
I.  368. 

Laches. 

lee  Sguitf,  9.7,  , 

[^ANDLOBD  ANJ>  TENAN^. 

Covenant  for  quiet  enjoyment,  see  Com- 
nanis. 


Liability  for  nulsanoe. 

1.  A  landlord  is  responsible  for  the  main* 
tenance  of  a  naisance  on  his  property, 
where  he  receives  rent  with  knowledge 
thereof.— Board  of  Health  v.  Valentine,  11 
N.  Y.  S.  113. 

R^hta  and  liabilities  between. 

d.  Plaintiff  leased  to  defendant  the  fourth 
and  fifth  stories  of  a  building  by  a  lease 
which  made  oo  provision  in  regard  to 
water,  except  that  defendant  should  keep 
all  the  rules  of  the  water  company  supply- 
ing such  premises,  and  promptly  pay  its 
bills.  The  water  commissioners  charge 
water-rates  to  the  person  occupying  toe 
premises,  and  if  not  paid  shut  the  water 
off.  A  bill  was  presented  to  defendant  for 
the  water  used  in  the  building.  He  refused 
to  pay  it  unless  a  tenant  occupying  the 
floors  below,  who  used  water,  should  pay 
part  of  It,  and  the  water  was  thereupon 
shut  off.  Before  he  could  again  get  a  wa* 
ter  supply,  he  was  compelled  to  pay  tba 
whole  bill,  and  to  have  a  separate  pipe  put 
in,  conducting  the  water  to  the  floors  oc- 
cupied  by  bim.  Held,  in  an  action  for  the 
rent,  that,  plaintiff  having  made  no  agree- 
ment in  regard  to  the  water  or  the  water 
connections,  and  having  in  no  way  inter- 
fered with  the  matter,  defendant  could  not 
set  off  either  the  rent  for  the  time  the  wa- 
ter was  shut  off,  or  the  expense  of  making 
connections,  or  the  other  tenant's  share  of 
the  water-bill. — Reynolds  v.  Meldrnm,  11 
N.  Y.  S.  568. 

8.  Upon  renting  a  portion  of  plaintiff's 
building,  defendants  covenanted  in  the 
lease  to  be  responsible  for  any  increase  of 
insurance  over  1  per  cent,  per  annum,  im- 
posed on  the  builaing  or  on  any  of  the  ten- 
ants in  the  building.  Plaintiff  was  liable 
to  the  tenants  to  pay  increased  insurance 
In  case  other  parts  of  the  building  should 
be  leased  for  purposes  thatwould  raise  Uie 
rate  of  insurance,  //e/d.  that  defendants' 
liability  was  absolute,  and  in  no  way  de- 
pendent upon  the  cause  which  produced 
the  increase,  or  upon  the  payment  of  the 
Increase  by  plaintiff,  and  that  a  statement 
by  plaintiff,  when  defendants  hesitated 
about  signing  the  lease,  that  the  oniy 
chance  they  would  ruu  would  be  "about 
whatever  is  over  1  per  cent,  on  $40,000  of 
insurance, "  was  not  a  warranty,  but  mere 
expression  of  opinion. — Noel  v.  Herman 
Bencke  Lithograph  Co.,  11  N.  Y.  S.  680. 
 Repairs. 

4.  On  the  question  of  damages  to  a  ten- 
ant from  the  breach  of  an  agreement  b^ 
the  landlord  to  put  the  premises  in  repair 
before  the  commencement  of  the  term, 
evidence  of  the  amount  paid  by  tbe  tenant 
for  rooms  and  meals  at  an  hotel  while  the 
demised  premises  remained  untenantable 
■by  reason  of  the  making  of  the  repairs 
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during  the  term  Is  not  idmliaible.— C]eni- 
ghan  V.  McFarland.  U  N.  Y.  S.  719. 

Bights  and  UabUities  between  — 

Waste. 

6.  A  lessee  of  a  houae  from  year  to  year 
removed  therefrom  before  the  expiration 
of  the  year,  leourely  olosing  the  premiseB; 
but,  within  a  few  daya  thereafter,  the 
plumbing  work  was  cut  out  and  stolen  by 
persons  uobnown.  JJeld,  that  this,  even 
though  the  act  of  strangers,  constituted 
commissive  waste  for  which  the  tenant  was 
liable.— Regan  v.  Luthy,  II  N.  Y.  8.  709. 

]Lease — Oral  agreement. 

6.  An  oral  agreement  by  a  landlord,  as  a 
conaideration  for  the  hiring  by  the  tenant, 
to  pat  the  premises  in  thorough  repair  be- 
fore the  commencemeDt  of  the  term,  is 
collateral  to  the  lease,  and  proof  of  it  is 
not  objectionable  as  modifying  or  varying 
the  written  lease.  —  ClenigbaD  t.  UcFar- 
land,  11  N.  Y.  S.  719. 

Assignment  of  lease. 

7.  A  lessee  continnea  liable  upon  the  ex- 

Erets  covenants  In  the  leaae,  through  be 
as  assigned  the  term,  and  the  assignee  is 
liable  by  reason  of  the  privity  of  estate, 
and  has  paid  rent  to  the  landlord. — Qerkeu 
V.  Smith;  n  N.Y.  8.686. 

Bent— Abandonnwnt  of  i^mlses. 

8.  Defendant  rented  a  portion  of  the 
ground-floor  of  plaintiff's  house,  under 
which  ran  a  partially  open  drain  com- 
municating with  a  canal.  Water  from  the 
canal  would  occasionally  obstruct  the 
drain,  and  cause  a  stench.  Defendant  had 
lived  in  the  neighborhood  for  several 

J rears,  and  was  acquainted  with  the  prem- 
ses.  Held,  that  he  was  not  Justified  In 
abandoning  the  premises  by  Laws  N.  Y. 
1860,  c.  845,  which  provides  that  the  lessee 
of  a  building  which  shall,  without  bis 
fault,  be  ao  injured  as  to  become  untenant- 
able, shall  not  be  liable  to  the  lessor  after 
inch  injury.— Sully  v.  Schmitt,  IX  N.  Y.  S. 
168;  Same  v.  Scbmidt,  Id.  694. 

9.  After  a  landlord's  attorney  had  de- 
manded the  rent,  and  refused  a  surrender 
of  the  key  to  the  premises,  the  tenant  took 
the  key  to  the  landlord,  stating  he  had  left 
the  place.  The  landlord  replied  that  it 
made  no  difference  which  one  of  them  had 
it,  and  that  he  could  leave  It  Ueld,  that 
this  did  not  amount  to  an  acceptance  of 
the  premises  by  the  landlord. — Sully  v. 
Bchmitt,  11  N.  Y.  a  158;  Same  v.  Schmidt. 
Id.  694. 

Beoovery  of  possession. 

10.  Where  the  tenant  moves  out  tn  com- 

fdlance  with  the  command  of  the  precept 
n  summary  proceedings,  before  the  return- 
day,  or  after  final  order,  the  relation  of 
landlord  and  tenant  is  terminated,  without 


the  lasoing  of  the  warrant;  Code  Civil 
Proc.  N.  Y.  §  9258.  providing  that  "the  is- 
suing of  a  warrant  for  the  remov^  of  a 
tenant  from  demised  premises  cancels  the 

agreement  for  the  use  of  the  premises." 
applying  to  cases  where  the  tenant  does 
not  move  out.— Ash  v.  Purnell,  11  N.  Y. 
a  64. 

11.  Under  Code  Civil  Proc.  N.  Y.  S  32:«. 
requlrinff  the  petition  in  summary  proceed- 
ings to  'Hntelliirlhly  "  designate  the  person 
or  persons  agalDst  whom  the  proceeding  is 
instituted,  and  to  specify  who  are  princi- 
pals or  tenants,  and  who  are  under-tenants 
or  assigns,  the  term.  "John  Doe  and  Ricli- 
ard  Roe,  under-tenants, "  Is  snfBcient 
though  the  petition  does  not  aver  that  the 
names  were  flctitions.  and  used  in  igno- 
rance of  tbe  true  names,  where  the  fact  that 
the  names  were  fictitious  is  stated  in  tbe 
precept,  and  there  is  no  pretense  that  tbe 
parties  Interested  did  not  know  for  whom 
the  precept  was  Intended.— Ash  v.  Pnmell, 
11  N.  Y.  a  54. 

19.  A  warrant  In  snmma^  proceedings 
is  Issued  when  made  out  by  the  Jnstice, 
and  by  him  delivered  to  the  clerk,  ready 
for  use.— Ash  v.  Furnell,  11  N.  Y.  a  54. 

Ijarceny. 

Conviction  of,  in  prosecution  forrobbeir, 
aee  Criminal  Lata,  9. 

liOase. 

See  LaatUard  and  TmanL 

IiOtterB. 

Presumption  as  to  receipt  of,sse  StUtntt, 

2.9. 

XJSBL  AND  SLAIVBEB. 

What  actionable. 

1.  To  say  that  plaintiff  is  a  "loafer*  and 
a  **pimp. "  and  "don't  understand  his  buei 
nesB, "  that  his  wife  is  not  Tirtnous.  and  to 
threaten  to  ruin  plaintiff,  it  not  sctiooable 
per  te. — Fiatow  v.  Von  Bremsen.  11 N.  Y. 
S.  680. 

3.  A  complaint  for  libel  alleged  that  de- 
fendant composed  and  published  concern- 
ing plaintiff,  an  attorney  at  law,  a  letter  to 
the  2latiottail  Temperance  Society,  which 
stated  that  another  person  and  plaintiil 
were  conspiring  to  swindle  defenaaut  out 
of  money,  and  continued;  **I  do  not  think 
yon  would  be  a  party  to  any  such  rascaliiv 
If  you  knew  it,  and  do  not  think  the  2va- 
tlonal  Temperance  Society  can  afford  to 
take  money  not  their  due,  under  or  throucb 
the  help  of  blacklegs  or  BConndrelB.throueb 
false  representationa  or  swearing. "  JJr^n. 
that  It  was  for  the  Jury  to  kay  whethei 
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these  wordi  bad  "a  tendetiey  to  Injare* 
plaiDtififiD  his  business  or  occupation," 
within  the  meaning  of  Pen.  Code  N.  Y.  g 
242,  deflning  ft  UbftL— Clark  t.  Anderson, 
11 N.  T.  8.789. 

Pleading. 

8.  In  an  action  for  slander  where  the 
words  charged  were  not  actionable  p«r  »e, 
the  ETerment  of  special  damase  was^that, 
hT  reason  of  the  speaking  ana  uttering  of 
the  said  words  as  aforesud  by  defendant, 
diTers  persons  hare  refused  to  associate  or 
transact  business  with  this  plaintiff,  and 
this  plaintiff  was  therefore  deprived  of  the 
benefits  which  would  accrue  to  him  from 
Bocfa  association  aod  business  as  aforesaid, 
to  bis  damage  In  the  sum  of  $1,000. "  Ueld. 
that  such  averment  was  insufficient. — 
Flatow  T.  Ton  Bremsen,  11 N.  Y.  S.  680. 

Bvidraoo. 

4  In  an  action  for  slander,  plaintiff  was 
permitted  to  show  that  defendant  had  no 
family  depmident  upon  him,  and  was  a 
man  of  wealth.  JTeid  error,  which  was 
•not  cored  by  a  charge  that  the  Jaiy  were 
to  only  consider  the  evidence  for  the  pur- 
pose of  arriving  at  the  weight  to  be  given 
to  the  statements  made  by  defendant  con- 
cerninc  plaintiff.— Enoa  t.  Bdoi,  U  N.  Y. 

a«a. 

Damagea — InstruotloDs. 

0.  In  an  action  for  libel  based  on  a  letter 
tAarglng  plaintiff,  m  married  man,  with 
immoral  relations  with  women,  and  also 
with  being  a  liar  and  a  scoundrel,  ^e  court 
initracted  that  if  plaintiff  is  a  lecherous 
man,  and  hat  any  character  left  besides 
that,  he  Is  entitled  to  have  it  protected; 
and  gave  as  an  illastration  the  case  of  an 
Injury  to  a  syphilitic  person,  wherein  it 
was  ruled  that  If  such  person,  by  reason  of 
bis  own  vices,  was  in  such  a  condition  that 
hia  damages  were  greater  than  tbtj  would 
odierwlse  have  been,  he  was  entitled  to  re- 
cover greater  damages  than  If  he  had  been 
a  sound  man.  Held,  that  the  instruction 
was  calculated  to  mislead  the  Jury  on  the 

S roper  measure  of  damages,  and  that  a  ver- 
lot  of  f 10,000  In  plaintiff's  favor  would 
be  Kt  uide.— Crandall  v.  Barron,  11 N.  Y. 

aiM. 

ZJENB. 

flea,  alfo,  MartUm  Ubm;  Meehanie^  Umu, 
Of  JadgmeDt,  s«e  JudgmmU,  14. 
mortgage,  see  Mortgage, 

In  general. 

1.  P.,  a  New  York  merchant,  obtained 
Ifltterp  of  credit  of  D.,  H.  &  Co.,  anthorU- 
ing  A.  to  draw  on  D.  H.  ft  Co..  of  Paris, 
"for  the  cpit  of  merchandise  to  be  export- 
ed to"  tba  United  States,  the  billi  of  todlng 


to  be  to  the  order  of  D.,  U.  ft  Co.  At  the 
same  time.  P.  agreed  that  D.,  M.  ft  Co. 
should  have  a  specific  lien  on  the  goods, 
merchandise,  and  bills  of  lading  to  cover 
their  advances  under  the  credit,  and  also 
as  security  for  any  other  indebtednese.  D., 
M.  &  Co.  to  have  power  to  take  possession 
and  dispose  of  the  property  at  discretion. 
The  goods  purchased  under  the  letters  of 
credit  were  bought  on  the  following  agree- 
ment between  P.,  A.,  and  the  owner  there- 
of: A.  and  P.  were  to  advance  80  per  cent 
of  cost  to  the  owner  on  each  invoice,  this 
amount  to  be  halved  by  A.  and  P.  The 
goods  were  to  be  sold  by  P. ;  any  loss  oo- 
casioned  byP.'s  buyers  to  be  borne  one- 
third  each  by  P.,  A.,  and  the  owner,  and 
the  profits  at  the  end  of  the  season  to  be 
divided  in  like  manner.   Held,  that  this 

fave  P.  the  right  to  deal  with  the  goods  as 
is  own,  and  to  make  the  contract  with  D., 
M.  ft  Co.  for  the  general  lien.— J>rexel  t. 
Pease,  11  N.  T.  &  188. 

For  servloe  of  atallioa. 

8.  The  Jlen  for  the  service  of  a  stallion 
provided  by  Laws  TX.  Y.  18B7.  o.  468.  exists 
from  the  ttjne  of  servicOi  and  one  who  pur- 
chases the  mare  after  the  serriee,  but  be- 
fore  the  flliog  of  the  notice  of  Hen,  and  be- 
fore the  time  for  filing  such  notice  has  ex- 

Bired,  takes  her  subTect  to  the  existing 
en.-Tattle  v.  Pennb,  11 N.  T.  &  eooi 

lift  Zngnranoff* 

Bee  /nsuroaea 

UMITATZON  OF  AOnONB. 

See,  also,  AdMrte  P0»*e*tiim. 
On  mortgages,  sea  Mcrtgaget,  0, 

Wlien  statute  applicable. 

1.  In  a  suit  against  an  executor  It  ap> 
peared  that  the  testator  said  to  bis  nephew, 
a  little  boy,  "If  you  will  not  drink  any 
liquor,  will  not  smoke,  will  not  play  cards 
or  billarda  until  you  are  SI,  I  will  give  you 
tO.OOO  that  dayr  to  which  the  nephew  re- 
plied that  he  would  try  to  carry  It  out;  that 
be  would  do  it.  On  coming  of  age,  the 
nephew  wrote,  "I  have  lived  up  to  the  con- 
tract," and  "I  believe  according  to  agree- 
ment there  Is  due  me  $0,000. "  'Die  uncle 
answered:  "I  bad  the  money  In  the  bank 
the  day  that  you  were  91  years  old  that  I 
intended  for  you,  and  yon  shall  have  the 
moneycertain.'*but'*Idonot  Intend  to  In- 
terfere with  this  money  in  any  way  until 
I  think  you  are  capable  of  taking  care  of 
It  *  *  *  You  can  consider  this  money 
on  Interest  *  Mttd,  that  if  a  valid  contract 
Vas  created,  the  action  to  recover  thereon 
was  barred  by  limitation,  since  It  ww  not 
brought  until  after  IS  yean  from  the  ooa- 
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log  of  age,  and  the  demand. — Hamer  t. 
Sldway,  Tl  N.  Y.  B.  182. 

2.  An  action  against  a  director  under 
LawB  N.  T.  1875.  o.  611.  making  directora 
of  ooTporatfoni  liable,  on  failure  to  file  the 
annnal  report  required,  "for  all  of  the 
debts  of  the  corporation  then  existing, "  Is 
barred.  Such  right  was  barred  within 
three  years  thereafter,  under  Code  Civil 
Proc  N.  T.  §  883,  limiting  to  that  time  "an 
action  upon  a  statute,  for  a  penalty  or  for- 
feiture,  and  defaults  In  making  such  re- 
ports after  the  liability  accrued  did  not  aid 

SlaintifE.— Chapman  v.  Comstock,  11  K.  Y. 
.  930. 

8.  Where  a  debtor  conveys  his  property 
in  trust  for  the  payment  of  his  debts,  an 
action  by  a  creditor  against  the  trustee  to 
Mcorer  Ilia  claim  la  not  an  action  on  a 
sealed  instrament,  within  the  meaning  of 
the  ttatnte  of  limltetiont^HUI  t.  McDon- 
ald. 11 N.  T.  6w  818. 

Wlien  statute  appUoaUe  —  Stipnla* 
tlon  in  oontraot. 

4.  trader  Code  Civil  Froo.  N.  T.  g  il4, 
proTiding  that  "theprovisiont  of  this  chap- 
ter apply  and  constitute  the  only  rules  of 
limitation  applicable  to  a  civil  action  or 
special  proceeding,  except  in  one  of  the 
foUoTring  cases:  (1)  A  case  where  a  differ- 
ent limitation  Is  specially  prescribed  by 
law,  or  a  shorter  limitation  is  prescribed 
by  the  written  contract  of  the  parties,  "—a 

SroTlslon  in  a  contract  that  no  suit  should 
e  brought  by  plaintiff  against  defendant 
more  than  six  mouths  after  plaintiff  sbould 
leave  defendant's  employ,  is  valid. — ^Bet- 
ter T.  Prudential  Ins.  Co.,  11  N.  Y.  &  70. 

Bmining  of  statute. 

6.  The  statute  of  limitations  does  not 
commence  to  run  against  an  attorney's 
claim  for  compensation  for  conducting 
the  defense  of  a  suit,  until  after  the  entry 
of  final  judgment  therein.-^Harkson  t. 
Young.  11  N.  Y.  8.  563. 

6.  Where  a  debtor  conveys  his  proper^ 
In  trust  for  the  payment  of  his  debts,  the 
statute  of  limitations  commnnces  to  run  in 
favor  of  the  trustee  as  against  a  creditor 
from  the  time  the  latter's  claim  Ispositive- 

K rejected  by  the  trustee.— Hill  T.  Mc- 
onald.  11  N.  Y.  8.  818. 

Practice. 

7.  Where  a  debtor  conveys  his  property 
in  trust  for  the  payment  of  his  debts,  the 
statute  of  limitations  commences  to  run 
in  favor  of  the  trustee  as  against  a  credit- 
or from  the  time  the  latter's  claim  is  posi- 
tively rejected  by  the  trustee,  and  the  lat- 
ter is  not  estopped  from  claiming  the  ben- 
efit of  the  statute  by  his  request  that  the 
claim  be  sent  to  his  counsel  to  be  present- 
ed on  the  accounting.— Hill  v.  McDonald, 

UN.T.asia. 


limited  DiToroe. 

BenDteoree,  8. 

TJTwiHvig  lilablllty. 

Sea  Oorriir*,t. 

liquor  SeUing. 

See  Intoxieatinff  JJquan, 

Jjooal  Iawb, 

See  OnuUMiMal  Lou,  2,  9, 

Iiotteries. 
Jurisdiction,  see  Uriminai  Lam,  1, 

Magistrato* 

See  JubUcm  «fVt»  Ptaiea, 

To  oY}taiii  permlsalon  to  oonslruot 

under-ground  railway. 

1.  A  corporation,  claiming  the  right  to 
construct  an  nnder-grouna  railway  in 
streets  of  the  city  of  New  York,  applied 
for  a  mandatms  to  the  commissioner  of 
public  works,  requiring  him  to  Iseue  to  the 
company  a  permit  to  make  openings  in  the 
streets  necessuy  for  constracting  the  rail- 
way. Upon  the  return  to  the  alternative 
writ  it  appeared  that  the  right  claimed  was 
doubtful,  and  that  the  project  threatened 
the  city  with  serious  disturbance  and  wide- 
spread inconvenience:  and  no  reason  was 
apparent  why  the  rights  of  the  relator 
should  not  be  ascertained  aud  asserted  b7 
action,  nor  was  any  urgent  neoeatity  for  a 
manHam-oM  shown,  //cfd,  that  a  perempto* 
ry  writ  should  not  be  granted.— People  t. 
Newton,  11  N.  Y.  a  7®. 

To  poUoe  oommiBBloners. 

3.  Mandamus  will  not  lie  to  compel  the 
board  of  police  commissioners  of  tne  citf 
of  New  York  to  place  the  widow  of  a  de- 
ceased police  officer  upon  the  police  pen- 
sion fund  roll,  the  power  of  the  board  to 
grant  pensions.  In  certain  cases,  being 
merely  discretionary,  and  there  belngnoth- 
iog  which  requires  them  in  any  caae  to  ex- 
ercise that  power  in  favor  of  any  appUeaat 
—People  V.  MarUn,  11  N.  Y.  B.  la. 

To  ofiBoers  of  religions  society. 

8.  Where  the  rector  of  an  incorporated 
church  refuses  to  give  the  notice  of  the 
annual  election  of  vestrv  men  as  required 
by  Laws  N.  Y.  1818,  c  60.  as  amended  by 
Laws  1868,  c.  808.  g  1,  subd.  10,  and  bv  the 
by-laws  of  the  dmrch,  mandamv*  wul  Us 
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to  compet  him  to  give  sach  noUca.— People 
v.  Hart,  11  N.  Y.  8.  670. 

4.  A  ptiremptory  mandanm*  will  Iuo«  to 
the  rector  of  an  iDcorporsted  chardi  to 
join  with  the  trustees  ]□  appointing  a  time 
for  an  election  to  fill  vacancies  in  the  of- 
fices of  church-wardens  and  vestry-men, 
and  to  give  notice  thereof,  as  required  by 
law,  where  the  rector  refuses  to  do  so  in 
order  to  promote  ascbeme  for  the  consoli- 
dation of  said  church  with  another  church, 
in  which  scheme  he  Is  personally  Interest- 
ed; and  a  referee  will  be  appointed  to  see 
that  the  writ  is  obeyed,  and  to  act  as  in- 
spector of  election.— People    Hart,  11  N. 

Y.  aem 

ft.  An  application  by  the  rector  of  a 
cbDTch  for  a  mandamut  to  the  officer  bar- 
ing custody  of  the  corporate  seal  of  the 
chnrch  to  affix  the  same  to  an  agreement 
for  consolidation  with  another  church  wlU 
be  denied  where  it  Is  not  shown  that  the 
rector  as  such  has  authority  to  maintain 
tbe  proceedings,  and  it  doe*  not  appear 
that  he  was  authorized  thereto  by  the 
reatry.— People  t.  Blackhurst,  II  N.  Y. 
&  6m 

6.  On  application  by  the  rector  of  a 
church  for  mandamva  to  the  officer  hav- 
ing charge  of  the  corporate  teal  of  the 
chnrch  to  affix  the' same  to  an  agreeOient 
for  consolidation  with  another  church, 
where  it  appears  that  the  member^  of  the 
church  are  oivlded  as  to  the  wisdom  or  de- 
■irabllity  of  the  proposed  consolidation, 
and  the  papers  In  the  case  do  not  show 
what  proportion  of  the  members  are  In 
favor  of  the  consolidation,  the  "mandamvt 
will  be  denied  so  that  a  majority  of  thA 
members  may  have  an  opportunity  to  take 
SDCb  action  as  they  m&y  deem  proper.— 
People  V.  Blackhurst.  11  N.  Y.  a  675. 

7.  On  an  wplication  for  mandatnu$  to 
compel  the  officer  in  possession  of  the  seaj 
of  a  chnrch  corporation  to  affix  the  same 
to  a  consolidation  agreement  theretofore 
made  with  another  church  corporation,  it 
appeared  that  further  proceedings  in  the 
matter  of  consolidation  bad  been  enjoined 
in  an  acUon  pending  in  another  eonrt  on 
the  'gronnd  of  Irregularity  in  the  meeting 
at  which  the  consolidation  meeting  was 
authorized.  Held,  that  the  mandamiu 
would  be  denied.— People  v.  Blackhurst, 
11  N.  T.  &  MO. 

Procedure. 

8.  On  an  application  for  mandamva  the 
court  will  noidetermlne  disputed  questions 
on  affidavits.— People  v.  Blackhurst,  11  N. 
Y.  8.  675. 

9.  Where  a  mandamus  has  been  granted 
to  hold  an  election  to  fill  vacancies  in  the 
offices  of  vestry-men  of  an  Incorporated 
church',  and  the  questions  decided  in  grant- 
ing the  mandamuM  are  important  and  fairly 


debatable,  in'oceedings  under  the  writ  will 
be  stayed  until  the  appeal  from  the  man- 
damu»  ordw  is  decided  by  the  general 
term:  Code  Civil  Proc.  N.  Y.  §  Sm,  pro- 
viding for  a  stay  of  proceedinn  under  a 
writ  of  mandamiu. — People  v.  Bart,  11  N. 
Y.  S.  874. 

UABINE  INSUKANOK. 

Validity  of  poUoy. 

1.  It  is  not  necessary  to  the  validity  of  a 
policy  of  marine  insurance  on  a  cargo  that 
a  dennlte  place  of  delivery  of  the  cargo 
should  be  specified.  —  Petri*  T.  Phenix 

Ins.  Co.,  11  n;  y.  8.  laa 

Scope  of  poUoy. 

3.  In  the  proposal  for  an  open  policy  of 
insurance  under  the  headings  "From"  and 
"To,"  Intended  to  indicate  the  starting- 
point  and  destination  of  the  insured  cargo, 
was  written  "New  York  Harbor."  The 
evidence  in  an  action  on  the  policy  showed 
that  the  cargo  was  to  be  carried  from 
Brooklyn  city  to  Tarrytown,  but  It  did  not 
appear  exactly  what  was  Included  in  the 
term  "New  York  Harbor."  Hefd,  that  a 
loss  at  Tarrytown  was  within  the  policy. — 
Petrie  v.  Phenix  Ins.  Co.,  11  N.  Y.  &  18& 

Catue  of  loss. 

8.  A  canal'boat  was  inspred  against  fire, 
and  the  usual  peril  of  inland  waters,  under 
a  policy  permitting  the  carrying  of  lime  in 
barrels.  In  the  course  of  the  voyage  fire 
was  discovered,  and,  barrels  of  lime  on 
deck  being  removed,  it  was  found  that  the 
beat  was  so  intense  that  the  barrels  in  the 
bold  could  not  be  unloaded.  The  boat  waa 
then  scuttled.'  Held,  that  the  fire  was  the 
direct  cause  of  the  loss,  and  that  It  was  for 
the  Jury  to  say  whether  the  scnttling  was 
necessary  or  proper  under  the  evidence- 
Singleton  V.  Phcenlz  Ina.  Co.,  11  N.  Y.  8. 
141. 

Exceptions  of  t>oUoy. 

4.  The  policv  excepted  perils  consequent 
upon  "want  of  ordinary  care  and  skill  in 
loading  the  cargo,"  and  rottenness,  in- 
herent defects,  and  other  unseaworthiness, 
from  gangways,  and  openings  through  the 
deck  or  sides  improperly  secured. "  The 
evidence  as  to  the  manner  of  loading  the 
cargo,  and  the  coudition  of  the  vessel,  was 
conSicting.  Held,  that  whether  the  loss 
was  traceable  to  the  exceptions  should 
have  been  submitted  to  the  jury. — Single- 
ton V.  Phainix  Ins.  Co.,  11  N.  Y.  S.  141. 

Sale  of  injured  vessel. 

6.  In  an  action  cn  a  vessel  policy  there 
was  evidence  tliat  the  vessel  had  met  with 
a  disaster  at  sea  which  so  disabled  her 
tbatslie  could  not  be  navigated;  tliat  ^he 
was  brought  up  at  a  harbor  where  there 
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were  no  nwani  of  potting  her  lo  a  eondl- 
tlon  to  goto  sea;  th«t  tbe  master  called  on 

the  authorities  to  advise  him  what  ta  do; 
that  after  successive  surveys  he  had  been 
advised  that  tbe  vessel  was  not  worth  re- 
pairing, and  should  be  sold;  that  such  ad- 
vice corresponded  with  the  master's  own 
Judgmeot;  and  that  tbe  master  sold  the 
vessel  jn  pursuance  of  such  advice,  and 
that  the  sale  bad  taken  place  under  the 
direction  or  tbe  consul.  Jleid,  that  a  find- 
ing that  the  sale  was  justified  would  not 
be  disturbed. — Avery  v.  New  Torfc  Hut. 
Ins.  Co.,  n  N.  Y.  8.  49. 

MABITiaCE  LIENS. 

Friorities. 

Plaintiff,  holding  a  first  mortgage,  duly 
recorded,  on  a  schooner,  took  possession 
for  tbe  purpose  of  foreclosure,  but  after- 
wards snrrendered  it  to  the  mortgagor  for 
two  specified  trips,  the  earnings  of  tbe 
vessel  for  those  trips  to  be  plaintiff's,  and 
he  took  from  the  mortgagor ao  assignment 
of  such  earnings.  Beid,  that  such  surren- 
der of  possessioD  did  not  entitle  the  mort- 
g^or  to  receive  the  earnings,  and  the  as- 
signment gave  i^alntiff  no  additional  right; 
and  tbe  hplder  of  a  second  mortgage,  al- 
though prior  to  the  assignment  of  earnings, 
acquired  no  right  to  the  earnings,  as 
against  plaintiff,  by  seiElng  the  vessel  on 
foreclosure  of  the  second  mortg^e  before 
Xbe  completion  of  such  trips.— lumball  t. 
Farmers^  A  tfechanloi'  Bank,  11  N.  Y.  & 

78a 

SfABBIAGB. 

See,  also,  Brtaeh  ofXarriaga  Promite;  Dt- 
voree;  Dmetr;  .Biuftand  and  Wife. 

What  ooDBtitntee. 

The  OTlgio  of  the  relation  between  plain- 
tiff and  defendant  was  meretridons. 
Though  the  cohabitation  extended  over  SO 
years,  defendant's  sister  testified  that  at 
the  end  of  that  period  plaintiff  told  her  that 
she  had  not  been  married  to  defendant 
Tostraneers,  defendant  spoke  of  plaintiff 
as  Mrs.  F.,  (F.  being  defendant's  name.) 
He  also  addressed  two  letters  to  her  as  Hrs. 
F.  Their  compaoionshipwaB  restricted  to 
their  own  apartments,  where  be  seldom  ap- 
peared in  the  day-time.  Plaintiff  was  ex- 
cluded from  the  acquatDtaoce  of  defend- 
ant's relatives  and  friends;  and  defendant 
did  not  make  calls  or  visits  with  her,  or 
take  her  to  places  of  amusement  Held, 
that  tbe  original  relation  had  never 
changed  Into  a  matrimonial  eohabttatioo. 
— Fagan  v.  Fegan,  H      Y.  a  748.* 

Marriage  Setrtlement. 

Cancellation,  see  Equity^  4. 


MASTSB  Axa>  SEBVAirr. 

Liability  of  receiver  for  injuries  to  em- 
ployes, see  Seceiven,  6. 

Preference  of  claims  of  employe  in  assign- 
ment, see  Ain'ifnmentfor  Ben^  of  Cred- 
itora.  1. 

Contract  of  hiring — Wben  relation 

exists. 

1.  A  bridge  in  a  city  being  out  of  repair, 
one  of  the  aldermen,  who  was  a  member  of 
the  street  committee,  employed  a  tlrm  to 
make  the  necessary  repairs,  no  dlrectinns 
whatever  being  given  as  to  tbe  means  bv 
Which  the  work  was  to  be  accomplisbeiL 
Owing  to  the  negligence  of  the  persons 
employed  by  the  arm.  the  bridge  fell,  anrl 
plaintiff,  who  was  crossing  it.  was  Injured. 
Heid,  that  the  relation  of  master  and  serv- 
ant did  not  exist  between  the  city  and  the 
firm,  or  between  the  city  and  the  per- 
sons employed  by  the  firm,  and  that  tiie 
city  was  not  liable.— Wood  v.  Cltjof  W'a- 
tertowD,  11  N.  Y.  S.  8«4. 

 Duration  of  oontraot. 

2,  Defendant  hired  plaintiff  to  met  as 
agent  and  manager  of  his  opera  oompaDv 
at  a  certain  amount  per  wwc,  "nutil  the 
close  of  the  season,  which  will  not  last 
longerthan  the  middle  of  May.  The  con- 
tracts with  performers,  which  wera  filled 
in  by  plaintiff,  provided  that,  "in  caae  of 
the  serious  or  prolonged  illness  of  *  *  * 
the  leading  soprano,  this  contract  shall  be 
terminated  and  canceled.**  On  account  of 
tbe  sickness  of  said  soprano  the  oompany 
was  in  fact  disbanded,  and  tbe  atkie/u* 
wera  paid  for  services  actually  rendered, 
and  receipts  were  taken  lo  full,  plaintiff 
being  active  in  bringing  this  about  Ifetd. 
that  the  Ume  of  the  disbandment  was  the 
"dose  of  the  season  *  within  plaiatilTs  con- 
tract—StnAosch  T.  Smkosch.  11  N.  Y.  & 
351. 

 ForlMtiure. 

8.  A  provision  In  a  contract  of  services 
that  a  certain  sum  per  week  be  held  back 
from  the  wages  of  the  employe,  to  be  for- 
feited if  be  leaves  before  tbe  close  of  the 
season  for  which  he  was  employed  witiiout 
being  discharged,  is  not  nnreasonable.  and 
an  employe,  leavingvoluntarilvt  cannot  re- 
cover such  smn.— Walls  t.  GOMinan,  11 K. 
Y.  S.  907. 

—  CompenBation. 

4.  Plaintiff  rendered  services  as  corre- 
spondent for  defendant's  weekly  paper  un- 
der a  contract  consisting  of  plafntlfre  pro- 
posal by  letter  that  the  pay  should  be  $30 
a  week,  upon,  the  basis  of  my  averaging 
2,000  words  per  week,"  and  defendmnt's  ac* 
ceptance  by  letter,  stating  that  "2.000 
words  a  week  of  corre^;Kmcrenca  is  satis- 
factory M  $20."  During  the  tbree  montlis 
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that  plaintiff  worked  for  defendaDt  he  wsi 
paid  $20  a  week.  Held,  that  the  agreement 
called  for  about  8,000  words  of  correspond- 
ence each  week,  for  which  plaintiff  was  to 
have  920,  but  that  he  was  not  entitled  to 
extra  compenBatlon  for  anything  In  excess 
of  3.000  words.— Benjamin  v.  Public  Serv- 
ice Pub.  Ca,  11  N.  X  8.  S08. 

 Disoharge. 

5.  A  contract  of  emploTment  contained 
the  following  provision:  ^<6)  Without  any 
Jnat  cause  of^ complaint  on  the  part  of  [the 
employer]  •  •  •  your  engagement  is 
*  *  *  Intended  to  be  for  one  year.  •  •  • 
(10)  Uonthly  notice  required  of  either  par- 
ty. "  It  did  not  appear  what  the  "  notice  * 
reqaired  by  the  tenth  clanse  referred  to. 
H^d,  that  the  right  to  terminate  the  con- 
tract on  a  month  s  notice  was  not  reserved 
by  the  tenth  clause,  as  such  construction 
would  require  the  interpolation  of  addi- 
tional words.  ReversingS  N.  Y.  a  W.— 
Bannay  v.  Zerban,  IX  N.  T.  8.  677. 

6.  The  absence  of  an  actress  from  a 
■ingle  rehearsal,  owing  to  her  phvsicai  ex- 
haustion and  consequent  Inability  to  at- 
tend, is  not  ground  for  her  employers'  re- 
scinding her  contract  of  employment.— 
Fisher  v.  Monroe.  11  N.  Y.  8.  207. 

7.  A  contract  for  the  employmentof  a 
singer  by  an  opera  company  provided  that, 
"In  tbe  event  of  incompetency, "orof  con- 
tinued illness,  etc..  the  compRny  might 
cancel  the  contract,  and  that  "the  vocal 
and  musical  directors  shall  be  tbe  sole 
Judges  of  the  fact  and  extent  of  tbe  In- 
competency." B«ld,  that  his  dismissal  as 
incompetent  conld  be  justified  only  by  In- 
competent^  appearing  after  the  contract 
was  made.-~WB]ton  v.  Godwin,  11  N.  Y. 
8.  8»1. 

8.  In  an  action  for  wrongful  discbarge 
the  answer  justified  the  dismissal  on  ac- 
count  of  neglect  of  duty  and  immoral  con- 
duct In  his  testimony  defendant  only  as- 
signed neglect  of  duty  as  tbe  cause  of  the 
discharge.  Held,  that  a  charge  that  im- 
moral conduct  of  itself  would  not  disquali- 
fy a  man  from  being  a  good  buslneti  man, 
but  if  It  was  displayed  to  as  to  be  an  injnry 
or  detriment  to  toe  bniiness  of  tbe  em* 
ployer  tiiat  would  be  a  good  ground  for 
discharge,  was  fair  and  correct,  and  that  it 
was  not  error  to  refuse  further  requests 
on  that  subject.— Fnyer  t.  Bidwell,  11  N. 
Y.  &  71. 

0.  In  an  action  for  breach  of  a  contract 
of  employment,  it  appeared  that  plaintiff 
bad  been  dismissed  bv  defendant's  super- 
intendent, who  had  called  her  a  thief,  used 
violent  language  to  her,  and  had  put  her 
out  of  the  office  in  which  be  worked,  and 
called  a  policeman  to  stand  gnard  over  her. 
Ha'.d.  that  her  rejection  of  a  nibaeqaent 
oflar  of  employment  by  defmdast  wai  not 


available  to  him  to  diminish  the  amount  of 
her  recovery.  Reversing  4  N.  Y.  8.  867.— 
Levin  V.  Standard  Fashion  Co.,  11  N.  Y.  a 
70& 

Iiimitation  as  to  time  of  com- 
mencing action. 

10  Under  tlie  terms  of  plaintiff's  employ- 
ment by  defendant.  It  was  expressly  atipn- 
lated  that  plaintiff  should  commence  no 
action  until  10  days  after  service  on  de- 
fendant's president  or  secretary  of  tbe 
particulars  of  plaintiff's  claim.  Such  no- 
tice was  not  given  until  after  the  com* 
mencement  of  the  action.  Held,  Uiat  plain- 
tiff, not  having  been  induced  tbrougb  fraud 
to  enter  Into  the  agreement,  could  not  be 
relieved  from  tbe  condition. — Better  t. 
Prudential  Ins.  Co.,  11  N.  Y.  &  m 

NegUgenoe  of  master. 

11.  When  plaintiff,  while  in  the  employ 
of  defendants,  was  Injored  by  the  giving 
way  of  thnbers  of  a  dam  on  which  he  was 
putting  flush  boards,  In  an  action  by  him 
against  them  therefor,  H  was  for  the  jtiry 
to  determine  whether  the  principle  upon 
which  the  dam  was  constructed  was  rea- 
sonably safe,  and  whether  reasonable 

guards  to  secure  safety  were  provided.— 
aimer  t.  Conant,  11  N.  Y.  8.  017. 
18.  In  an  action  by  an  employe  against 
his  employei*  for  Injuries  from  the  break* 
ing  of  a  rope  with  which  he  was  working, 
which  they  had  furnished  for  the  purpose, 
and  which  he  alleged  wss  unsafe  and 
known  by  them  to  be  so.  the  testimony  as 
to  the  quality  and  condition  of  tbe  rope 
was  conflicting.  H^d,  that  this  was  a 
question  of  fact,  and  the  verdict  of  the 
jutr  for  plaintiff  was  conclusive  thereon. 
Following  MIkkelsen  t.  TransporUtioa 
Co..  9  K.  Y.  8.  741.— MeCtoartr  t.  ConaD, 
U  N.  Y.  8.  777.  . 

18.  The  complaint  In  an  action  for  Inju- 
ries Bustdned  while  unloading  a  vessel 
averred  that  the  unloading  was^underthe 
sole  care,  supervision,  and  control  and  man- 
agement of  the  defendant  W.,"who  had 
employed  plaintiff  as  a  day-laborer  in  be- 
half of  the  owner:  that  while  plaintiff  was 
adjusting  lumber  In  the  slings  to  be  hauled 
on  deck,  and  acting  nndw  orders  of  W.. 
the  Ion  were  saodenly  started,  striking 
plaintiff  to  his  Injury;  and  that  this  was 
caused  by  the  recklessness,  carelessness, 
and  negligence  of  defeodanu,  to  which 
Dlaintitf^  had  In  no  manner  contributed. 
Held,  that  these  statements,  although  In* 
definite,  presented  a  right  of  action  against 
defendant  W.— Huber  v.  Wilson,  11  H.  Y. 
B.  877. 

14.  Upon  the  trial  It  appeared  that  tbe 
lumber  was  taken  from  the  hold  by  a  chain 
and  rope  attached  to  a  steam-winch;  that 
two  of  the  timbers  had  not  been  evenly  ar* 
ranged  i&  the  sllag;  tliat  plalatiC,  ander 
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the  directioDfl  of  W.,  proceeded  to  arrange 
them  evenly,  and  just  aa  that  had  been 
done,  W.  mve  the  order  to  the  penon  in 
charge  of  uie  winch  to  go  ahead ;  and  that, 
beforo  plaintiff  could  get  in  b  place  cf 
eafety.  he  was  struck  by  the  timber,  and 
received  the  injuries  complained  of. 
PlaiutlS  and  two  witnesses,  who  were  in 
the  bold  with  W.,  testified  that  the  order 
which  started  the  engine  was  given  with- 
out preceding  notice.  This  was  denied 
by  W.  Held,  that  a  verdict  in  favor  of 
plaintiff  and  against  W.  would  not  be  dis- 
turbed.—Huber  V.  Wilson.  11  N.  Y.  8.  877. 

15.  Plaintiff,  a  servant  of  defendants, 
was  injured  while  riding  on  a  freight  ele- 
vator in  a  boildlng  leased  in  common  by 
defendants  and  others.  The  elevator  was 
not  supplied  with  a  safety-clutch,  which 
would  have  prevented  the  accident,  but  de- 
fendants were  not  shown  to  have  been 
aware  of  this  fact,  and  there  was  no  proof 
that  the  absence  of  the  clutch  was  so  con- 
spicuous as  to  be  readily  seen,  defendants 
having  only  moved  into  the  building  on  the 
day  of  the  accident  A  sign  was  up  at  the 
street  entrance  forbidding  persons  to  ride 
In  the  elevator,  and  it  dldnot  appear  that 
defendants  in  any  way  sanctioned  the  use 
of  tliis  elevator  by.  their  employes.  Held, 
that  defendants  were  not  chargeable  with 
negligence,  and  that  there  could  be  no  re- 
covery.—Hansen  T.  Schneider,  11  N.  T.  8. 
347. 

16.  Plaintiff,  a  seaman,  while  operating 
a  sieam-winch  under  orders  of  his  supe- 
riors, received  a  severe  injury  by  his  hand 
being  caught  in  exposed  cog-wheels.  The 
noise  caused,  by  the  winch  prevented  one 
operating  it  from  bearing  orders,  and  he 
WHS  obliged  to  watch  ihe  person  in  charf^e 
of  the  work,  and  regulate  the  use  of  the 
winch  from  motions  of  the  hand.  There 
were  other  winches  on  the  vessel,  which 
had  been  In  use  about  13  years,  and  which 
were  covered  and  comparatively  noiseless. 
No  accident  bad  previously  happened  from 
the  winch  by  which  plaintiff  whs  injur- 
ed. Th«  hand  of  the  operator  was  not 
required  to  go  nearer  the  wheels  than  from 
6  to  10  Inches.  H^d,  that  there  was  evi- 
dence sufficient  to  be  submitted  to  the  jury 
of  defendant's  negligence  in  notrenderiu;; 
the  apparatus  secure,  and  also  of  proper 
care  on  plaintiff's  part.— Eldridge  T.  Atlas  < 
B.  S.  Co.,  11  N.  Y.  8.  468. 

17.  A  locomotive,  in  Uie  night,  was  mn 
upon  the  main  track  a  little  east  of  the  sta- 
tion, and  left,  while  the  engineer  went  to 
the  station  for  orders,  fronting  towards  the  I 
west,  with  a  light  on  its  rear,  but  no  head- 
light,— that  having  been  broken  the  previ- 
ous day.  An  east-bound  freight  train  col- 
lided with  it.  killing  plaintiff's  intestate, 
the  fireman  of  the  east-bound  train.  The 
engine  was  l^ft  on  the  main  track  in  vio- 


lation of  a  rule  of  the  raflroad  company, 
and  the  east-bonnd  train  was  passing  the 
station  at  a  higher  rate  of  speed  Uian  the 
company's  ruTea  permitted.  Held,  that  it 
was  a  question  tor  a  jury  whether  the 
absence  of  tbe  head-light  was  not  such  an 
efficient  cause  of  the  accident  aa  to  render 
the  company  liable,  by  reason  of  its  negli- 

f;ence.  though  the  other  causes  contribut 
ng  to  the  accident  were  not  chargeable  to 
the  company,  but  to  negligence  of  fellow- 
servants  of  deceased. — Wbittaker  v.  Dela- 
ware.* H.  Canal  Co.,  11  N.  Y.  8.  814.  . 

18.  Plaintiff,  a  brakeroan,  was  directed 
to  uncouple  cars  from  a  train  which  was 
running  too  swiftly  to  enable  him  to  make 
the  cut  as  they  passed  him,  and  he  there- 
fore ran  after  them,  intending  to  get  upon 
the  platform  of  the  car  to  do  the  uncoup- 
ling. It  was  dark,  and  just  as  plaintiff  was 
about  to  get  on  tbe  car  he  collided  with 
the  handle  of  a  switch  stand,  and  was  in- 
jured. The  switch  stand  was  unU$hted. 
and  not  in  -tne.  "The  teaUmony  as  to  tbe 
time  during  which  it  had  not  been  used 
varied  from  four  weeks  to  six  months. 
Plaintiff  had  been  employed  in  defendant's 
yard  two  weeks,  and  testided  that  he  did 
not  know  of  the  existence  of  the  stand. 
Hdd,  that  a  refusal  to  charge,  aa  matter  of 
law,  the  detendant  had  the  right  to  main- 
tain the  switch  in  the  position  it  was  at  the 
time  of  the  injury,  and  did  not  owe  any 
duty  to  plaintiff  to  remove  the  stand,  did 
not  constitute  error. — Smith  Hew  York, 
N.  H.  &  U.  R  Co.,  11  N.  T.  &  S86. 

10.  Plaintiff,  a  repairer  of  the  running 
gear  of  defendant's  cars,  was  ordered  to 
remove  a  cap  over  a  force-pump  used  to 
apply  whitewash  to  defendant's  premises. 
When  he  had  loosened  one  of  the  screws 
holding  the  cap  in  its  place,  tbe  whitewash 
was  blown  Into  his  face  and  eyes  by  tbe 
compressed  air.  causing  serious  injuries. 
The  proof  tended  to  show  that  the  pump 
had  become  clogged,  and  it  was  necessary 
to  remove  tbe  cap  to  relieve  it.  This,  ac- 
cording to  tbe  uncontradicted  testimony  of 
one  of  the  witnesses,  had  been  done  by 
himself  on  other  occasions,  with  other 
pumps,  without  any  danger,  and  there  was 
no  cause  for  suspectiog  m^ury  to  plaintiff 
on  the  occasion  in  question.  Held,  that 
defendaut  was  not  chargeable  with  oegli- 
I  gence.— Kelly  v.  Forty-Second  St.,  11.  &  S. 
N.  A.  B.  Co..  11  N.  Y.  8.  844. 

Assumption  of  risk. 

30.  Ai  the  trial  of  an  action  by  a  seaman 
I  for  personal  injuries  received  In  operating 
an  alleged  dangerous  winch  on  defend- 
ant's ship,  an  instruction  that,  if  plaintiff 
bad  an  opportunity  of  seeing  the  winch  be- 
fore the  ship  sailed,  he  could  noC  recover, 
was  properly  refused,  as,  If  be  did  not  ac- 
quire knowledge  of  the  risk,  the  oppox- 
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tnnlty  to  discover  It  would  not  justlfr  a 
verdict  for  defendant— Eildridge  v.  Auaa 
S.  a  Co..  11  N.  y.  8.  468. 

21.  Enowledffe  by  s  locomotive  fireman 
that  tbe  general  condition  of  the  track  was 
rough  does  not  charge  him  with  notice  that 
the  ties  were  rotten,  su  that  the  nails  would 
not  hold  the  rails  in  their  place.— Grabara 
T.  Chapman,  11  K.  Y.  8.  818. 

22.  In  an  action  by  an  employe  who  was 
Injured  by  the  giving  way  of  timbers  of  a 
dam  on  which  he  was  putting  fiush  boards, 
where  plaintiff  knew  nothing  of  tbe  man- 
ner in  which  the  timbers  were  fastened  it 
was  for  the  Jary  to  determine  whether  he 
was  chargeable  with  having  voluntarily 
taken  the  risk  which  led  to  the  accident.— 
Palmer  v.  Conant.  11  K.  T.  B.  917. 

Contributory  negUgenoe. 

2S.  In  an  action  by  an  employe  against 
his  employers  for  injuries  from  the  break- 
ing of  a  rope  with  which  he  was  working, 
wfiieh  they  had  furnished  for  the  purpose, 
wd  which  he  alleged  was  unsafe  and 
known  by  them  to  be  so,  defendants  re* 
quested  instructions  to  the  Jury  that  knowl- 
edge by  them  of  the  unfitness  of  the  rope, 
and  Ignorance  thereof  by  pliUntlff,  were  of 
tbe  essence  of  the  action;  that  if  plaintiff 
knew  the  rope  was  worn,  and  neglected 
to  procure  a  new  one  from  defendants,  and 
continued  to  work  with  it,  be  could  not 
recover:  and  that  It  was  bis  duty,  as  soon 
as  he  discovered  that  the  rope  was  worn, 
to  inform  defendants.  Be.4,  that  a  re- 
fusal to  give  the  lostructions  asked  was 
not  error.— McGourty  v.  Curran,  11  N.  Y. 
a  777. 

24.  A  workman  In  defendants'  employ 
was  killed  by  the  explosion  of  the  cast- 
iron  base  of  a  radiator,  while  testing  it  for 
leaks.  Tbe  testing  was  accomplished  by 
tbe  admission  of  steam  Into  the  base,  tbe 
escaping  steam  indicating  the  leaks.  Small 
orifices  found  In  such  cast-iron  bases  could 
only  be  closed  by  hammering  while  the 
ateam  was  on,  because  only  then  could  the 
precise  location  of  the  orifice  be  discovered. 
This  bammerlng  increased  tbe  danger  of 
an  explosion.  The  deceased  workman, 
who  was  only  a  common  laborer,  and  who 
bad  had  no  mecbanical  education  except 
what  he  had  gained  by  experience,  bad 
followed  this  method  for  several  years 
without  causing  any  explosion.  The  base 
whidi  exploded  was  of  a  new  psttern,  of 
which  only  four  or  five  bad  been  previous- 
ly tested,  and  was  more  liable  to  explode, 
by  reason  of  a  greater  steam  cavitv  than 
that  of  tbe  old  pattern.  Ifeid.  that  the 
question  whether  tbe  deceased  was  charge- 
able with  knowledge  of  the  increased  daa- 

eer,  and  with  negligence  in  not  adapting 
Is  mode  of  operation  to  the  requfreoients 
of  the  changed  situation,  was  for  tbe  jury ; 


and  it  was  error  to  direct  a  verdict  In  de- 
fendants' favor  on  the  ground  that  the  de- 
ceased workman  bad  been  suilty  of  cott< 
trlbutorv  negligence.— Moeller  v.  Brew- 
ster, 11  N.  Y.  8.  484. 

25.  The  fireman  of  one  of  defendant's 
locomotives  was  killed  by  collision  of  the 
engine  with  another,  negligently  left  stand- 
ing, at  night,  on  the  main  track  of  the  rail< 
road,  without  a  bead-light.  The  engine  on 
which  tbe  fireman  was  killed  was  at  tbe 
time  running  at  a  speed  greater  than  al- 
lowed by  defendant's  rules;  but  tbe  fire- 
man was  engaged  in  getting  coal  from  tbe 
far  end  of  the  storage,  when  the  collision 
took  place,  and  the  train  bad  begun  to  slow 
op.  Its  speed  was  solely  under  the  manage- 
ment of  the  engineer,  and  not  at  all  in  uie 
control  of  the  fireman.  Seld,  that  tbe  facts 
would  warrant  a  j  ury  in  finding  that  he  was 
free  from  contributory  negligeQce,  and 
that  tbe  dismissal  of  tbe  action  arainst  the 
company  for  negligently  causing  nis  death 
was  error.— Wluttaker  v.  Delaware  &  H. 
Canal  Co.,  11N.Y.&814 

Keasnre  of  Baznageft 

Seei>aflW0ML 


MEOHAKIOS*  UENS. 

WIlo  may  claim. 

1.  Under  the  provisions  of  the  New  York 
city  consolidation  act,  (Laws  N.  Y.  1882,  c. 
410,  §  1824,)  giving  to  "any  person  or  per- 
sons who  shall  hereafter,  as  laborer,  me- 
chanic, merchant,  or  trader. "  perform  la- 
bor or  furnish  material  towaras  the  per- 
formance or  completion  of  any  contract 
with  the  city,  a  lien  for  the  value  of  such 
labor  or  materials  upon  muney  in  the  con- 
trol of  the  city,  due  or  growing  due  under 
such  contract,  a  corporation  may  be  enti- 
tled to  such  a  lien  for  materials  furnished 
as  well  as  a  natural  person. — Gaskell  v. 
Beard.  11  N.  Y.  8.  899. 

2.  S.  agreed  to  erect  a  bouse  forB..  to  be 
paid  for  in  six  installments,  the  fifth  to 
become  due  when  the  cellar  was  concreted 
and  tbe  sidewalk  and  all  exterior  Iron  and 
stone  work  completed.  F.  &  B,  agreed 
with  8.  to  do  the  iron  work,  and  plnintrffs 
contracted  with  tbem  to  do  a  portion  there- 
of. The  fifth  installment,  haviojr  been 
earned,  was  paid  by  B.  to  S.,  who  In  turn 
paid  F.  &  B.  Tbe  next  day.  F.  &  B.  made 
an  assignment,  and  thereafter  plaintiffs 
filed  a  lien  for  their  work.  Ueiil,  that  it 
could  only  attach  to  what  was  due  or  to 
become  due  to  F.  &  B..  and,  as  that  bad 
been  paid  in  good  faith,  plaintiffs'  claim 
could  not  be  enforced  against  the  sixth 
iastsUment.— French  t.  Bauer.  11  S.  Y. 

&  OflL 
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Prooeedlnjs  to  perfect. 

8.  Plaintiff  agreed  to  do  the  carpenter 
work  on  nine  hoaaes  owned  by  defendant 
within  a  certain  time  for  the  sum  of  $1,665. 
defendant  to  fnmisb  the  materials.  With- 
in the  time  agreed  the  work  was  completed, 
except  work  of  the  value  of  |76,  which 
plaintiff  did  not  complete  because  of  de- 
fendant's failure  to  furnish  materials. 
Held,  that  notice  of  a  mechanic's  lien  "for 
labor  and  services  performed. "  filed  there- 
after, was  valid,  under  Laws  N.  T.  1886,  c 
842,  §  4.  which  requires  snch  notice  to 
state  "whether  all  the  work  for  which  the 
claim  is  made  has  been  actually  performed 
or  furnished,  and,  if  not,  how  much  of  it;" 
■a  the  work  had  been  sabBtantially  per- 
formed. Foster  t.  Schneider.  2  N.  T.  8. 
870.  distingnished.— McHechan  v.  Baker. 
11  N.  Y.  8,  781. 

4.  The  statute  giving  a  Hen  for  labor  or 
materials  furnished  in  the  performance  of 
work  under  contract  with  a  city  required 
notices  of  the  claim,  Terifled  by  oath  or 
aflSrmatioD,  to  be  filed,  stating,  besides 
other  things,  **the  amount  of  the  demand, 
mfter  deducting  all  Just  credits  and  offsets. " 
Laws  T.  18^,  c.  410,  %  182S.  Such  a  no- 
tice claimed  the  sum  of  $4,716.09,  while  the 
amount  sustained  by  evidence  in  an  action 
to  enforce  the  lien  was  only  $4,221.82. 
The  overcharge  was  the  result  of  a  mis- 
take. Another  such  notice  Included  art- 
icles not  used  In  the  work  In  respect  of 
which  the  lien  was  claimed,  this  arising 
from  erroneous  advice  of  counsel.  Held 
that,  no  fraudulent  augmentation  of  the 
debt  being  shown,  the  liens  might  be  sub- 
tatoed  for  the  amounts  justly  due.  Qnes- 
Uonlng  Morsnn  v.  Taylor,  S  N.  T.  B.  920. 
-GasEell  v.  Beard,  T.  8.  890. 
FriorittoB. 

5.  AjQdgmentagalnst  a  partnership  con- 
fessed by  one  of  the  partners  .in  favor  of 
his  brother  and  sister,  without  the  knowl- 
edge of  his  copartner,  for  loans  alleged  to 
have  been  made  to  the  firm,  but  of  which 
the  copartner  was  likewise  ignorant,  and 
of  which  the  brother  and  sister  had  kept  no 
account,  and  for  which  they  had  taken  no 
receipt,  is  fraudulent  and  void  as  against 
firm  creditors,  and  wilt  not  affect  a  lien  for 
material  furnished  the  firm  and  used  by  It 
in  the  construction  of  houses,  though  the 
lien  was  not  filed  until  a  week  after  the 
judgment  was  recovered.— Marr»  v.  Ger- 
ety,  11  K.  T.  S.  1905. 

Snforoement. 

6.  Since  the  trial  term  of  the  city  coart 
of  New  York  has  Jurisdiction  of  an  action 
to  foreclose  a  mechanic's  lien,  it  has  pow- 
er, as  incident  to  that  Jurisdiction,  to  de- 
clare fraudulent  a  U'ansfer  intended  to  de- 
feat that  lien.— Murray  t.  Gerety,  11  N.  Y. 


T.  In  New  York,  where  land  li  sold  on 
foreclosure  of  a  mechanic's  lien,  a  writ 
will  issue  to  put  the  purchaser  In  posses- 
sion.— O'Connor  v.  B(diaeffeU  11  N.  Y.  8. 
787. 


See  Jfbr^fV^  4 

BEInor. 

See  Qwtrdittn  and  Ward;  Infanej/;  Partnt 

and  Child. 

See,  also,  Chatty  Mbrtgaget. 

Construction,  see  Fixtvrtt. 

Insurance  for  benefit  of  mortgage^  wa  /»- 

wranc0, 1.  S. 
Liability  of  heir  for  defldenpr,  see  Dt- 

$e«nt  end  IHstr^tSon,  8. 
Liabilities  secured,  see  Accord  and  Qait^fac- 

tion. 

Bailroad  mortgage,  aee  BaHnad  Cm- 
paniet,  Sl 

Validity— Gambling  eenidilwattOB. 

1.  The  answer.  In  an  action  to  fovsclose 
a  mortgage,  alleged  that  the  mortgage  was 

fiven  Tn  part  for  money  lost  at  cttfda  by 
efendant's  husband.  It  appeared  that  the 
mortgagor  had  children  who  would  have 
been  entitled  to  the  mortgaged  premises  if 
she  had  died  immediately  after  executing 
the  mortgage.  Held,  that  the  mortgage  in- 
ured for  the  sole  benefit  of  such  children  un- 
der 1  Rev.  St.  N.  Y.  p.  668,  16.  17.  declar- 
ing that  mortgages  on  land  executed  in  con- 
sideration of  money  won  at  betting  or  gam- 
ing shall  be  void  as  to  the  mortgagees,  and 
shall  inure  for  the  sole  benefit  of  such  per- 
son as  would  have  been  entitled  to  the 
mortgaged  property  if  the  mortgagor  had 
died  Immediately  upon  the  execution  of 
the  mortgage.— Luetcbford  v.  hord^  11 K. 
Y.  S.  B97. 

ZiifiD — ITotioe. 

2.  Atripartite  wreementbetWBenD.,F., 
and  £.,  under  seat,  redted  that  D.  waa  the 
owner  of  certidn  land,  wd  that  F.  had  an 
Interest  therein  of  $660,  whioh  he  bad 
transferred  to  E.,  and  Drovlded  that  £. 
should  receive  from  D.,  for  the  naa  of  the 
property,  the  sum  of  $650,  wiUt  Interest 
which  sum  should  be  a  lien  on  prop- 
any.  The  inatrument  was  recorded  as  a 
lease,  bnt  not  aa  a  mortgage.  D.  after- 
wards conveyed  the  proporty  to  L.  by  quit- 
claim deed,  subject  to  a  certain  mortgage 
to  C,  and  also  subject  **to  a  claim  which 
F.  has  against  said  premises  for  mosey 
laid  oat  upon  the  house  on  aald  premises, 
to  the  amount  of  $573.55.  *  and  atMUut  lhat 
the  rent  was  to  ha  paid  fto  F.  aamAt 
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•moQnt  wiUi  interest  ghoDld  be  paid;  snd 
v.,  OB  the  same  day,  made  a  mortgage  of 
the  premises,  subject  to  the  C.  mortgage, 
to  F.  for  $673.60,  described  to  be  for  ad- 
vances and  repairs  made  upon  the  buitd- 
ingt  on  said  premises,  and  also  stating  that 
the  rent  was  to  bo  paid  over  to  F.  L.  aft- 
erwards conveyed  the  property  to  defend- 
ant by  warranty  deed  In  consideration  of 
love  and  an  agreement  for  support  dnrlng 
life.  Meld,  that  the  lien  given  to  E.  by  the 
agreement  could  not  be  enforced  against 
the  land  In  the  hands  of  defendant,  who 
purchased  without  actual  notice  of  the 
agreement,  and  in  good  faith;  the  agree- 
ment was,  at  most,  in  the  nature  of  a  mort- 
gage, and  could  not  operate  as  a  covenant 
running  with  the  land,  there  being  no  priv- 
ity of  estate  between  D.  and  F,;  the  re- 
cording of  the  fnstrament.  not  being  In 
accordance  with  the  statute  requiring  se- 
curities in  the  nature  of  mortgages  to  be 
recorded  as  mortgages,  (8  Rev.  bt.  N.  Y., 
7th  £d„  p.  3S16.  g  3,}  could  not  operate  as 
constrnctive  notice  of  the  lien,  nor  was  the 
iRDgoage  of  the  deed  from  D.  to  Zi.  notice 
to  defendant  of  the  agreement  with  E.,  as 
the  mortgage  by  D.  to  F.  of  the  same  date 
corresponded  with  the  recitals  of  the 
deed.—Edwards  v.  Header,  11  K.  Y.  B.  m. 

Conveyance  of  mortgaged  premises. 

8.  The  immediate  grantor  of  land  sub- 
ject to  a  mortgage,  wnich  the  grantee  as- 
sumed and  agreed  to  pay,  having  released 
the  grantee's  executor  from  liability  there- 
for, the  mortgagee  cannot  recover  judg- 
ment against  the  latter.— New  York  Life 
lua.  Co.  T.  Aitkin,  11  N.  Y.  6. 848. 

Merger.  . 

4.  The  habendum  In  an  assignment  of  a 
mortgage  to  the  idortgagor  was  as  follows: 
**To  have  and  to  hold  the  same  unto  the 
said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns  forever,  as  a 
muniment  of  title,  and  not  to  merge  in  the 
fee  of  the  land  covered  thereby,  which  Is 
DOW  owned  by  the  party  of  the  second 
part,"  etc.,— the  printed  word  "heirs" 
prior  to  the  word  "executors"  being  strick- 
en oot.  He/d  that,  upon  the  death  of  the 
owner,  the  bond  and  mortgage  went  to  his 
beirs  at  law,  it  being  the  evident  intention 
of  the  owner  that  the  mortgage  sfaonld  be 
kept  aliTe  In  order  to  go  with  the  title  for 
the  specific  purpose  of  fortifying  It.  Into 
whosesoever  hands  the  title  might  fall 
through  him.  Aflarmmg^T  N.  Y.  ti.  178.— 
Browne  v.  Ferris,  11  N.  T.  8.  97. 

Payment — Authority  to  receive. 

5.  Upon  a  loan  of  money  on  mortgage 
through  the  agency  of  a  firm  of  attorneys, 
the  bond  and  mortgage  were  left  with  them 
for  the  mortgagee,  and  were  intrusted  to  a 
clerk,  who  had  charge  of  such  matters. 


The  mortgagors  paid  to  the  derk,  from 
time  to  time,  the  interest  thereon,  which 
be  indoraed  on  the  bond,  and  alleged  that 
tbej  also  paid  the  principal,  and  proved 
that  he  had  surrendered  to  them  the  bond 
and  mortgage,  with  a  discharge  purporting 
to  be  signed  by  the  mortgagee;  but  this 
was  a  forgery  b^  the  clerk,  and  the  alleged 
payments  of  principal  to  him  were  never 
paid  over  to  the  mortgagee.  When  those 
payments  were  made,  the  mortgage,  by  its 
terms,  was  not  yet  due,  and  no  authority 
had  been  delegated  to  the  clerk  to  receive 
theprlnciijal  before  It  matured.  Held,  ih.-it 
his  authority,  derived  from  the  possession 
of  the  bond  and  mortgage,  extended  no 
further  than  to  collect  the  In  terest  and  prin- 
cipal as  each  should  become  due,  and  that 
the  alleged  payments  of  principal  to  him 
constituted  no  defense  to  an  action  to  fore- 
close the  mortgage.— Scbermerhorn  t. 
Farley.  UK.  T.  8.466. 

Foreclosure. 

&  The  New  York  statutes  bar  an  action 
on  a  note  six  years  after  it  is  due,  and  an 
action  of  foreclosure  twenty  years  after 
the  note  secured  thereby  becomes  due. 
lleld.  in  an  action  to  foreclose  a  mortgage, 
the  notes  secured  thereby  being  more  than 
six  but  less  than  twenty  years  overdue, 
that  the  plea  of  limitations  was  nroperlv 
overruled.— Hulbert  v.  Clark,  11  N.  Y.  S. 
417. 

7.  Code  Civil  Proc  N.  Y.  §  1638.  provides 
that  pending,  or  after  Judgment  in,  an  ac- 
tion to  foreclose  a  mortgage,  no  other  ac- 
tion shall  be  commenced  to  recover  any 
part  of  the  mortgage  debt,  "without- leave 
of  the  court  in  which  the  former  action 
was  brought."  Held  that,  while  the  court 
may  have  the  power  to  grant  such  leave  to 
Bue  nunc  pro  tune  after  commencement  of 
the  suit,  by  an  ez  parte  application,  the 
practice  is  not  in  the  orderly  administra- 
tion  of  Justice,  and  should  not  be  en- 
couraged. The  defendant  should  have  an 
opportunity  to  be  beard  in  the  first  in- 
stance. Following  Insurance  Co.  v.  Poll- 
ion,  8  N.  Y.  S.  870.— Walton  T.  Grand 
Bell  Copper  Co.,  11  N.  Y.  S.  110. 

6.  In  an  action  to  foreclose  a  morteage, 
where  there  was  evidence  of  a  careful  com- 
putation of  the  amount  due  by  tbe  maker 
at  the  time  the  note  secured  by  the  mort- 
gage was  given,  a  fiodiug  by  tbe  referee 
that  certain  credits  for  {layments  made  by 
the  maker  before  that  time  were  properly 
allowed  will  not  be  disturbed.— Hart  v. 
Riley.  11  N.  Y.  S.  485. 

9.  On  foreclosure  of  a  mortgage  of  a 
tract  of  land,  it  appeared  thatdefendant  M. 
was  entitled,  subject  to  the  mortgage,  to  a 
right  of  way  over  part  of  the  land,  a  strip 
10  feet  wide;  that  tbe  title  to  auch  strip, 
subject  to  the  mortgage  and  to  tha  right  of 
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"way,  was  In  defendant  T.,  throagh  a  fore> 
closure  of  a  janior  mortgaffe;  and  that  the 
title  to  the  rest  of  the  lanoT  sabject  to  the 
mortgage,  was  in  defendant  C,  through 
foreclosure  of  a  still  later  mortgage, which, 
when  foreclosed,  did  not  cover  the  strip. 
The  coDvevaDce  to  M.  of  the  riffht  of  way 
was  made  by  the  owner  of  the  land  subse- 
quently to  all  the  mortgages.  Held,  on  an 
offer  by  H.  to  bid  enough  to  mabe  the  judg- 
ment and  costs  out  of  the  land  other  than 
such  strip,  that  inch  othw  put  of  tfa«  land 
shotild  be  ordered  to  be  sold  first;  that  the 
Judgment  might  be  modified  so  as  to  direct 
such  order  or  sale,  on  motion  by  H. ;  and 
that  notice  of  such  motion  to  C,  who  had 
not  appeared  in  the  action,  was  not  neces- 
iary.— Case  t.  Mannis,  11  N.  Y.  8.  243. 

10.  Code  Civil  Proc.  JS.  Y.  g  1881,  as 
amended  by  Laws  1879,  c.  048,  provides 
that  "if  the  appeal  !a  taken  from  a  jadg- 
ment  or  order  •  •  •  directing  the  sale 
or  the  delivery  of  possession  of  real  prop- 
erty, it  does  not  stay  the  execution  of  toe 
Judgment  or  order,  until  the  appellant 
^ves  a  written  undertaking  to  the  effect 
Uiat  he  will  not.  while  In  possession  of  thQ 
property,  commit,  or  suffer  to  be  com- 
mitted, any  waste  thereon;  and  that,  if  the 
Judgment  or  order  fa  affirmed,  or  the  ap- 
peal is  dismissed,  he  will  pay  for  the  use 
and  occupation  of  the  property.  •  •  • 
But  if  tbe  judgment  directs  a  foredosnre 
and  sale  of  real  property  mortoaged,  an 
uodertaklog  is  sufficient  to  stay  the  execu- 
tion of  Judgment,  which  is  to  the  effect 
that  if  the  Judgment  is  affirmed  or  tbe  ap- 
peal is  dismissed,  the  appellant  will  pay 
any  deficiency  which  may  occur  upon  the 
sale. "  Held  that,  on  appeal  from  an  order 
directing  tbe  sale  of  mortgaged  premises, 
appellant  has  his  election  to  give  an  un- 
dertaking conditioned  against  waste,  and 
to  pay  for  use  and  occupation,  or  to  pay 
any  deficiency  which  may  occur  on  Uie 
foreclosure  sale.— Horton  v.  Chllda,  11 N. 
Y.  8.  797. 

11.  In  an  action  to  foreclose  a  mort- 
gage, where  action  on  the  notes  la  by  limit- 
ations barred,  a  provision  of  the  Judg- 
ment that  plaintiffs  be  paid  whatever  de- 
ficiency might  arise  on  the  sale  of  the 
mortgaged  premises  was  erroneous,— Hal* 
bert  V.  Ulark,  11  N.  Y.  S.  417. 

ForecloBure  —  DiBtribution  of  sur- 
plus. 

13.  The  owners  of  certain  lands  deeded 
them  away.  Certain  Judgments  were  sub- 
sequently obtained  against  such  owners, 
and  some  of  the  judgment  creditors  had 
said  deed  set  aside  as  fraudulent  against 
them.  Thereafter  the  lands  were  soldin  an 
action  of  foreclosure,  and  a  surplus  arose 
from  the  sale.  Held,  in  a  proceeding  to 
<det«nnine  tbe  priority  of  liens  on  said  atir- 


{)lu8,  that,  as  between  two  Judgment  cred- 
tors,  that  one  had  the  prior  lien  who  first 
had  his  Judgment  docketed,  without  re- 
gard to  the  fact  that  be  did  not,  while  th« 
other  did.  bring  lait.  and  have  the  fraudu- 
lent transfer  set  aside  as  to  himself.- Wil- 
kinson T.  Paddock,  11  N.  T.  &  44& 

UCotionfl. 

See  Pleading,  8-14. 

UUNICHPAL  COBPOBA- 
TIONS. 

See,  also,  Bridget;  Bigkwiy$. 
Assessment  for  paving  street,  see  Bone  and 

Street  Haiiroads.  3-4. 
City  courts,  tee  CovrU,  8-4. 
Liability  for  defective  bridge,  lee  Bridgn. 
Mandamut  to  commissioner  of  poblie 

works,  see  Mandamiu,  1. 
  police  commissioners,  see  Jfmdo- 

mu9,  2. 

Recovery  back  of  aiseisment  paid,  see  Paj/- 
ment,  S,  8. 

Validltv  of  village  ordinance,  m  Bawten 

and  Feddtgrs. 

Offioers— C  ompensatlon. 

1.  The  surveyor  having  charge  of  part  of 
the  work  relating  to  public  parks  In  Kew 
York  city  and  Westchester  county, render- 
ed a  bill  for  $106,998  for  his  own  services 
and  that  of  his  subordinates,  which  was  ap- 
proved by  the  park  commissioners.  The 
city  objected  to  the  bill,  and  a  bearing  was 
ordered  before  a  referee.  It  apreared  that 
tbe  land  snrveyed,  in  different  localities, 
was  1,715  acres;  that  the  descriptions  fur- 
nished the  surveyor  were  980;  that  the  time 
devoted  to  the  work  was  8  years  and  9 
months;  and  that  the  yearly  salariea  actu- 
ally paid  his  subordinates  was  far  below 
the  amount  charged  the  city  by  the  surver- 
or.  Held,  that  the  referee  a  report  allow- 
ing the  surveyor  $46,000  for  his  own  serv- 
ices, and  $34,550  for  bis  subordinates, 
which  witnesses  for  the  city  testified  was 
a  reasonable  compensation,  would  not  be 
disturbed,  though  the  anrveyor  and  two 
witnesses  in  bis  behalf  testified  that  tbe 
bill  rendered  by  him  and  approved  by  ttie 
commissioners  was  not  excessive. — ^In  re 
Department  of  Public  Parks,  11  N.  Y.  S. 
176;  In  re  Waters,  Id. 

2.  Testimony  as  to  what  was  dons  br  an- 
other in  a  survey  made  by  him  and  his  re- 

Eort,  and  the  number  of  men  employed  br 
im.  and  as  to  what  it  would  have  cost  the 
department  to  do  tbe  work,  was  properly 
excluded  by  the  referee  aa  irrelevant  to  the 
question  of  reasonable  compensation.— Id 
re  Department  of  Public  Porka,  11  H.  Y. 
S.  176;  In  re  Waters,  Id. 
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t.  A  nmyoT  employed  by  the  commlB- 
slonen  anthorlzed  by  Laws  N,  Y.  1884,  c 
522.  to  acquire  lands  for  park  purposes  in 
New  York  dty  and  Westchester  countr, 
whose  services.  Id  the  main,  are  the  ordi- 
nary services  of  civil  englDeers  and  sor- 
veyors.  exacting  only  the  skill  and  experi- 
ence of  competent  persona  In  that  profes- 
sion, is  not  entitled  to  more  than  reasooa- 
bte  compensation,  based  on  the  ordinary 
salaries  paid  to  competent  civil  eD^^neers. 
—In  re  Department  of  Public  Parks,  11  K. 
Y.  a  179;  In  re  Lane.  Id. 

 Weekly  payment  of  wages. 

4.  Laws  N.  y.  1890,  c  388,  g  1.  requiring 
cnuDlcipal  (»>rporations  to  pay  weekly 
"each  and  every  employe  engaged  in  its 
business  the  wages  earned  by  auch  em- 
ploye to  within  six  days  of  the  date  of  such 
payment, "  was  not  intended  to  apply  to  a 
clerk  in  the  mayor's  office,  the  secretary 
and  treasurer  of  the  park  commissioners, 
a  member  of  the  fire  department,  a  school- 
teacher, and  a  patrolman  on  the  police 
force.— People  v.  City  of  Buffalo,  11  H.  Y. 
8.  814. 

5.  A  person  boldingthe  position  of  prop- 
erty clerk  and  assistant  paymaster  of  the 
department  of  parks  of  the  city  of  New 
York,  and  receiving  an  annual  salary,  even 
if  an  "employe"  of  the  city,  is  not  an  em- 
ploye earning  "wages, "  within  Laws  N.  Y. 
1800.  c.  888.  (■T'he  Weekly  Payment  Law. ") 
providing  that  every  municipal  corpora- 
tion in  the  state  shall  pay  weekly  each  and 
every  employe  the  wages  earned  by  such 
employe  to  within  six  days  of  the  date  of 
such  payment.— People  v.  Myers,  11  N.  Y. 
S.  317. 

 BemoraL 

«.  Laws  N.  Y.  1883.  c.  410,  §  46,  provid- 
ing that  DO  regular  clerk  or  head  of  bureau 
shall  be  removed  until  he  has  been  in- 
formed of  the  cause  of  the  proposed  re- 
moval, and  given  an  opportunity  for  ez- 
plaoation.  does  not  contemplate  a  formal 
trial  or  the  production  of  evidaoce,  and  is 
snfflciently  complied  with  where  the  cause 
of  the  proposed  removal  is  made  known  to 
the  delinquent,  and  a  reasonable  oppor- 
tunity afforded  him  for  making  an  expla- 
nation in  rexard  thereto. — People  v.  Mac- 
Lean.  11  N.  Y.  8.  5tS9. 

7.  A  reasonable  opportunity  to  explain 
la  not  given  where  the  delinquent  Is  called 
upon  for  tail  explanation  at  the  instant  of 
being  Informed  of  the  charge. — People  v. 
MacLeaa.  11  N.  Y.  B.  658. 

Polioemen-Oath. 

a  Laws  N.  Y.  1890,  c.  168.  g  8.  which  re- 
quires each  member  of  the  police  force  to 
take  an  oath,  within  80  days  after  the 

f passage  of  the  act,  that  he  is  not  Interested 
n  the  nanafactare  or  sale  of  Intoxicating 


liquors,  li  merely  directory  as  to  time,  and 
not  mandatory;  and  the  oath  may  lawfully 
be  taken  within  areasonable  time  after  (he 
expiration  of  such  80  days. — In  re  Taylor, 
UN.  Y.  8.  189. 

0.  A  member  of  the  police  force  of  New 
York  olty,  who  was  granted  leave  of  ab- 
sence during  the  80  days  prescribed  by  the 
above  act,  without  any  knowledge  on  his 
part  as  to  its  passage,  and  who  did  not  re- 
turn to  the  city  until  a  few  days  after  the 
expiration  of  the  time  limited,  shonld  be 
permitted  to  take  the  oath  after  his  return: 
and  bis  removal  because  of  bis  failure  to 
take  It  wltbln  the  80  days  It  Improper.— In 
re  Taylor.  11  N.  Y.  a  188. 

 ZMsmlssaL 

10.  Dismissal  of  an  officer  from  the  police 
force  on  a  charge  of  being  absent  from  his 
post  and  intoxicated  will  be  sustained  on 
certiorari,  where  a  preponderance  of  the 
evidence  seems  to  substantiate  the  charge. 
—People  V.  McClave.  11  N.  Y.  8.  804. 

11.  Relator  was  charged  with  being  off 
bis  post,  and  ^ith  having  been  in  a  liquor 
store,  during  his  tour  of  patrol  duty.  He 
denied  being  in  the  store,  and  claimed  that 
he  went  to  it  upon  Information  that  a  cer- 
tain person  wanted  to  see  him.  and  tapped 
upon  the  window  from  the  outside.  The 
person  who  kept  the  saloon  and  three 
others  testified  that  he  was  not  in  the  sa- 
loon. The  roundsman  alone  testified  In 
support  of  the  charge.  Jfeld.  that  relator's 
dismissal  from  the  force  could  not  be  sus- 
tained,—People  V.  McClave.  11  N.  Y.  8. 
124. 

13.  Relator  was  charged  with  being  ab- 
sent from  his  post  during  his  time  for  pa- 
trol duty.  A  woman  of  bad  reputation  tes  - 
tlQed  that  he  had  visited  her  In  bis  uni- 
form during  his  hours  of  duty,  and  bad 
taken  her  to  an  office,  which  he  had 
opened  with  a  key.  Other  witnesses  cor- 
roborated her.  On  behalf  of  defendant 
two  persons  testified  to  having  keys  to  the 
office,  but  stated  that  defendant  had  nei- 
ther of  their  keys  nor  leave  from  them  to 
go  to  the  office.  Other  persons  who  had 
keys  were  not  called,  ffeld.  that  the  ques- 
tion of  defendant's  ^uilt  was  wholly  one 
of  fact  for  the  commissioners:,  jind  bis  dis- 
missal from  the  force  would  not  be  dis- 
turbed.—People  T.  MacLean,  11  N.  Y.  8. 
110. 

18.  Dismissal  of  an  officer  by  the  police 
commissioners  on  the  grouud  that  he  was 
so  intoxicated  as  to  be  unfit  for  duty  can- 
not be  disturbed  on  eertiorari.  where,  upon 
the  whole  evidence,  a  jury  might  very  well 
have  come  to  the  conclusion  that  relator 
was  Intoxicated. — People  v.  MacLean,  11 
N.  Y.  S.  811. 

14.  Relator  was  dismissed  from  the  po- 
lice force  on  a  charge  of  being  Intoxicated 
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while  on  daty  at  a  Are.  Two  witnesses 
testified  that  relator  at  that  time  was  in- 
tozicated,  and  the  snreeon  who  saw  him 
three  hoars  afterwards  considered  him 
somewhat  intoxicated.  Relator  was  also 
described  as  excited,  acting  like  a  crazy 
person,  and  firing  his  pistol  towards  the 
crowd.  Meld,  that  the  dismissal  would  not 
be  disturbed,  although  witnesses  for  rela- 
tor did  not  consider  him  under  the  infiu- 
enfw  of  liquor.— People  t.  McLean,  11  N. 
T.  8.  807. 

16^  Relator  was  dismissed  from  the  po- 
lice force  upon  a  charge  that  be  was  so 
much  under  the  influence  of  liquor  as  to 
be  unfit  for  duty.  His  captain  and  a 
roundsman  both  testified  that  he  was  under 
the  influence  of  liquor,  but  admitted  that 
he  was  not  groBsly  Intoxicated.  Relator 
denied  that  he  bad  been  drinking,  and  the 

Eolice  surgeon,  who  examined  him  about 
alf  an  hour  after  he  had  been  taken  to  the 
station,  testified  ttutt  he  was  perfectly  so- 
ber, and  fit  for  duty.  Maid,  that  the  dis- 
missal should  be  set  aside.— People  t. 
Trench,  11  N,  Y.  a  181. 

16.  Relatorwasdismissed fromtbepolice 
force  upon  a  charge  of  being  so  drunk  as 
to  be  unfit  for  patrol  duty.  The  charge 
was  Bopported  by  the  testimony  of  captain 
and  sergeants  to  the  effect  that  he  stag- 
gered, and  that  his  breath  smelt  atrongry 
of  whisky.  Relator's  explanation  was  that 
he  was  under  the  influence  of  quinine;  and 
that  the  reason  he  did  not  report  himself 
sick  was  that,  being  a  new  man  on  the 
force,  his  brother  being  on  the  sick  list, 
and  his  father  having  recently  died,  he  did 
Dot  want  to  cause  any  distress  to  his  moth- 
er. A  physician  testified  that  the  amount 
of  quintue  taken  by  relator  would  account 
for  his  appearance.  Held  that,  there  being 
evidence  to  sustain  the  commissioners'  de- 
cision, it  would  not  be  disturbed.  Bbadt, 
J.,  dissents. — People  v.  MacLeau,  11  N.  Y. 
S.  486. 

17.  Relator  was  dismiBsed  from  the  po- 
lice forcB  upoQ  a  charge  of  intoxicatioo. 
He  admitted,  after  stating  he  had  been 
treated  for  sciatic  rheumatism,  that  he  had 
been  up  all  night,  had  no  sleep,  and  took 
a  glass  of  brandy;  that  he  bad  had  nothing 
to  eat;  th^t  he  was  not  accustomed  to 
brandy,  aud  it  went  to  his  head.  Held, 
tliat  the  Bufliciency  of  this  explanation 
was  a  question  for  the  commissioners,  and 
that  their  determination  would  not  be  dis- 
turbed.—People  T.  French,  11  N.  Y.  S.  846. 

18.  Relator  was  dismissed  from  the  po- 
lice force  for  failing  to  arrest  a  man  who 
committed  a  fatal  assault  upoa  a  woman 
in  his  presence.  The  fatal  blow  was  given 
suddenly,  and  without  a  word  of  warning, 
and  relator  immediately  attempted  to  ar- 
rest the.  murderer,  but  was  caught  by  the 
«rm  by  the  dying  woman,  ud  swung  part- 


ly round,  and  while  freeing  himself  from 
her  grasp  the  murderer  temporarily  es- 
caped. Meld,  that  the  dismissal  would  be 
set  aside,  and  relator  restored.— People 
HacLaan,  11  N.  Y.  &  853. 

19:  A  member  of  the  parh  police  force 
is  properly  removed  therefrom  upon  tlie 
statements  of  physicians  that  he  is  suffer- 
ing from  an  organic  and  progressive  dis- 
ease of  the  brain  of  an  incurable  char 
acter,  and  is  quite  likely  to  Indulge  in  out- 
bursts of  insane  temper.  Distinculshing 
People  T.  Robb,  8  N.  Y.  a  002.— People  v. 
Robt.  11  N.  Y.  a  388. 

20.  In  proceedings  before  the  police 
commissioners  to  remove  a  policeman  for 
oflScial  misconduct,  the  commissioners  can- 
not deprive  the  policeman  of  bis  right  to 
appear  and  defend  by  counsel.  Follow- 
ing People  V.  Hannan,  10  N.  Y.  B.  71.— Peo- 
ge  T.  Board  of  Police  Com'rs,  11  N.  Y.  S. 

Deposit  of  city's  money  in  bank- 
Interest. 

31.  Laws  N.  Y.  1866,  c.  638,  an  act  to  reg- 
ulate the  deposit  by  the  chamberlain  of 
New  York  city  and  county  money,  pro- 
vides that  the  banks  In  which  the  money 
is  deposited  shall  proportionately  pay  the 
rent  of  the  office  of  cuiamberlain,  and  the 
salaries  of  his  clerks  and  deputy,  but  sny? 
nothing  as  to  the  matter  of  interest.  Prior 
to  May,  1878,  deposits  were  made  by  the 
chamberlain  with  defendant  bank.  In  an 
action  by  the  city  to  recover  interest  on 
such  deposits,  the  chamberlain,  as  a  wit- 
ness for  plaiutlfl,  testified  that  an  agrer- 
meat  was  made  by  which  defendant  was 
to  pay  towards  the  expenses  of  the  cham- 
berlain's office  the  proportion  chargeable 
to  the  amount  of  its  deposits  according  to 
above  statute;  but  there  was  no  evidence 
of  an  acknowledgment  by  defendant,  in 
any  form,  of  an  obligation  to  pay  Interesi 
on  the  deposits.  Held,  that  there  was  no 
proof  of  an  agreement  to  pay  interest,  and 
that  in  the  absence  thereof  defendant 
could  not  be  held  liable. — City  of  New 
York  V.  Tradesmen's  KaL  Bank,  11 N.  Y.  S. 
05. 

22.  Proof  that  other  depositary  banks 
paid  interest  on  moneys  deposited'  in  like 
manner  with  them  hul  no  tendency  to 
prove  defendant  had  in  any  manner  be- 
come boond  to  meke  that  payment:  nor 
was  it  of  any  weight  as  proof  of  a  custom, 
as  the  'agreement  under  which  defend- 
ant received  the  deposits  was  specific,  in- 
cluding other  terms,  and  constructively 
excluding  the  obligation  to  pay  interest. — 
City  of  New  York  t.  TrMtesmen's  NaL 
Bank,  11  N.  Y.  a  96. 

Control  of  stceete. 

23.  The  provision  In  a  eity's  charter 
(Laws  N.  Y.  1878.  p.  US^  g  M)  forbidding 
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It  to  adopt,  lay  ont.  open,  work,  or  grade 
any  street  lesa  than  60  feet  wide,  refers  to 
"atreeta  and  blghways,"  atrlctly  ao  called, 
and  Qot  to  "bridges." — LaDglofav.  City  of 
Cohoea.  11  X.  Y.  8.  908. 

24.  The  use  of  a  sidewalk  of  a  city  street, 
by  abntting  owners,  for  driving  and  back- 
ing teama  and  wagons  thereon,  cannot  be 
Juatifled  as  necessary  for  the  transaction  of 
their  basiness.  or  becanse  the  street  la  nar- 
row;  and  in  the  absence  of  any  clear  au- 
thority therefor  by  atatute  or  city  ordi- 
nance, apart  from  the  question  of  tne  con- 
stitutionality of  auch  an  enactment,  anch 
oae  of  the  aidewalk  ahonld  be  reatrained  by 
injunction. —RIchardaon  iftBoyntonCo.  v. 
Baratow  Stove  Co.,  11  K.  Y.  a  96S. 
BefeotiTe  streets. 

25.  While  engaged  In  conversation  on 
the  aidewalk  of  a  bridge  in  defendant  city, 
plaintiff  leaned  against  the  railing,  which 
^ve  way  and  threw  her  into  the.  river. 
£Wd,  in  an  action  for  the  Injurlea  thereby 
snatuned,  that  it  was  error  to  order  a  non- 
suit on  the  ground  that  the  naa  of  the  rail- 
log  was  onauthorized.— Langlola  t.  City  of 
Cohoea.  11  N.  Y.  S.  d08. 

36.  On  one  side  of  a  street  In  a  village,  a 
anrf  ace  of  rock,  naturally  fitted  for  a  aide- 
walk,  had  been  need  by  the  public  for  many 
yeara  as  part  of  a  continuous  aidewalk,  the 
other  portion  of  which  had  be  ^n  construct- 
ed by  the  Tillage:  bnt.  to  make  it  reason- 
ably safe,  the  removal  of  small  Irregulari- 
ties on  the  surface  was  necessary,  and  this 
the  village  had  the  power  and  the  means 
to  do.  BM,  that  the  village  was  liable  for 
injuries  reanlting  ft^m  the  fall  of  one  pass- 
ing over  the  walk,  caused  by  such  irregu- 
larities in  its  surface. — Higgius  v.  Village 
of  Glens  Falls.  11  N.  Y.  8.  m. 

37.  In  an  action  against  a  village  for 
damagea  for  the  death  of  plaintiff's  intea- 
tate,  caused  by  hia  falling  on  a  sidewalk 
the  surface  of  which  was  ao  aneven  as  to 
be  unsafe,  the  evidence  was  that,  while  he 
was  walking  upon  such  dangerous  side- 
walk, he  stumbled  and  fell,  though  the 
witness  could  not  give  the  precise  cause  of 
hia  falling.  The  accident  happened  in  the 
day-time,  and  it  appeared  that  he  had  an 
Inflrm  knee,  which  made  falm  liable  to  fall 
when  walking  on  a  smooth  surface,  ffeld, 
that  a  verdict  for  plaintiff  should  not  be 
aet  aaide,  on  the  ground  that  the  evidence 
tended  as  much  to  show  that  decedent's 
carelessness  or  his  infirmity  caused  his  fall, 
as  that  it  was  caused  by  the  defects  in  the 
aidewalk.~-Higgins  v.  Village  of  Glens 
Falla.  11  N.  yTb.  389: 

J>lnobaTge  of  sewiwe  upon  private 
lands. 

28.  A  city  which  discbarges  sewage  col- 
lected from  privies  and  water-closeta 
tbrongh  its  sewers  upon  lauds  of  a  private 

V.llM.Y.8.— 65 


owner  is  liable  In  trespaaa  for  the  dam* 
ages  thereby  snatalned.— Beach  v.  City  of 
Elmira.  11  N.  Y.  S.  018. 

FubUo  improvementB. 

29.  Under  Laws  N.  Y.  1884,  a  523.  which 
provides  for  the  appointment  of  commis- 
sioners to  acquire  land  for  public  parks  in 
New  York  city  and  Westchester  county  .^ud 
which  declares  (section  9)  that  they  shall 
be  allowed  for  necessary  clerk  hire,  sur- 
veys, etc..  a  anm  allowed  by  the  general 
term  of  the  supreme  court  in  the  first  Judi- 
cial district,  the  approval  of  a  aurveyor's 
bill  by  the  commissioners  la  not  conclusive 
or  final,  but  is  subject  to  review  by  the 

fsneral  term.— In  re  Department  of  Public 
arks,  11  K.  Y.  a  176;  In  re  Waters,  Id. 
SO.  Laws  N.  Y.  1880.  c.  369,  g  3.  provid- 
ing that  certiorari  shail  not  stay  the  .pro- 
ceedinga  of  the  assessors  or  other  officers 
to  whom  the  assessment  roll  has  been  de- 
livered, does  not  prevent  a  review  by  eer- 
liorari  of  the  action  of  assessors  as  to  the 
expense  of  paving  a  public  street,  though 
the  assessments  have  been  transmitted  to 
the  board  of  correction  and  revision. — Peo- 
ple V.  Gilon,  11  N.  Y.  8.  612. 

 Vacation  of  asBessment. 

8t.  Proceedings  to  vacate  an  assessment 
are  commenced  when  the  petition  is  served 
on  the  counsel  to  the  corporation  so  as  to 
stop  the  running  of  the  statute  of  limita- 
tions, and  delay  m  noticing  the  petition  for 
a  hearing  is  not  fatal  to  the  proceeding,  in 
the  absence  of  any  motion  to  dismiss  by 
the  corporation  counsel— In  re  Hazleton,  11 
N,  Y.  a  667. 

S3.  Payment  of  an  assessment  for  a  local 
improvement  pending  proceedings  to  va- 
cate does  not  deprive  the  court  of  Jurtadio* 
tion  to  vacate  or  reduce  the  assessment— 
In  re  Hazleton.  11  N.  Y.  S.  657. 

88.  A  petition  to  vacate  an  osaessment 
which  states  definitely  that  the  work  for 
which  the  assessment  was  made  was  done 
without  any  authority  of  law,  and  in  viola* 
tion  of  the  statute,  is  good  as  against  ob- 
jections raised  for  the  first  time  on  appeal. 
-In  re  Hazleton,  U  N.  Y.  S.  557. 

Issue  of  bonds. 

84.  Section  SO  of  the  act  provided  for  the 
issue  of  bonds  by  the  city  of  Syracuse  in 
aid  of  the  establishment  and  maintenance 
of  a  water  department,  and  made  the  bonds 
payable  more  than  20  years  from  the  data 
of  their  issue,  but  provided  for  no  sinking 
fund  for  their  retirement  at  maturity. 
Beld,  that  such  section  was  not  in  violation 
of  Conat.  N.  Y.  art.  8.  S  11,  which  provides 
that  "no  county  containing  a  city  of  over 
100,000  inhabitants,  or  any  such  city,  shall 
be  allowed  to  become  indebted  *  •  • 
to  an  amount  which,  including  existing  in- 
debtedness, shall  exceed  10  per  centum  of 
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the  asaessed  valuBtioa  of  the  re^  estate 
subject  to  taxation. "  and  that  snch  aectioa 
"shall  Dot  be  construed  to  'prevent  the  is- 
sue of  bonds  to  provide  for  the  supply  of 
water,  but  the  terms  of"  such  bonds  shall 
Dot  exceed  30  years,  and  a  siokinff  fund 
shall  he  created,  on  the  issuing  of  such 
bonds,  for  their  redemption,  **  where  it  did 
not  affirmatively  appear  that  Syracuse  con- 
tained more  tban  100.000  inhabitants,  and 
that  its  existing  Indebtedness  exceeded  10 

Rer  ceotam  of  the  assessed  raluation  of 
a  real  estate  subject  to  taxatioo.  Ap- 
proving Comstock  T.  City  of  Syracuse,  6N. 
Y.  S.  874.— Sweet  t.  City  of  Byracnie,  UN. 
y.  8.  114. 

Assessment  for  water-rates. 

35.  The  term"  water-rents, "  used  ia  Laws 
N.  Y.  1875,  c.  181,  g  13,  which  empowers 
the  water  commissioners  of  municipal  cor- 
porations to  establish  a  scale  .  of  water- 
rents  against  different  classes  of  buildiugs, 
according  to  their  dimensions,  value,  ex- 
posure to  fire,  etc.,  is  to  be  construed  as 
synonymous  with  "water-rates."  and,  so 
construed,  the  protection  afforded  to  the 
owner  of  a  house  by  the  water  supply  in 
cise  of  fire  is  a  snmcient  benefit  to  sus- 
tain HQ  assessment  for  water-rates  against 
him.  though  no  water  Is  taken  or  used  in 
the  house.— Dasey  T.  Skinner.  11  N.  T.  S. 
831;  Id.  823. 

80.  An  assessment  mnde  June  19,  1839, 
for  water-rates  against  the  owner  o.f  a 
house  froDting  on  a  street  in  which  wa- 
ter-pipes are  laid,  but  in  which  house  no 
water  is  taken  or  used,  is  valid,  under 
Laws  K.  Y.  1889,  c  S07.  passed  June  16th, 
which  authorizes  the  commissioners  to  as- 
sess water-rates  on  all  property  abutting 
on  streets  where  water-pipes  are  laid. — 
Dasey  v.  Skinner,  U  N.  Y.  &  621;  Id.  828. 

Aotions. 

87.  Laws  N.  Y.  1886.  e.  673.  provides  that 
"no  action  against  the  mayor,  aldermen, 

and  commonalty  of  any  city  in  this  state 
having  50,000  inhabitants,  or  over,  for 
damages  for  personal  injuries"  sustained 
by  the  negligence  of  such  mayor,  alder- 
men, and  commonalty.shall  be  maintained, 
unless  notice  of  the  intention  to  com- 
mence such  action,  and  of  the  time  and 
place  al  which  the  injuries  were  received, 
shall  be  lilod  with  the  counsel  to  the  cor- 
poratioa,  or  other  proper  law  officer  there- 
of, within  six  months  after  such  cause  of 
action  accrues.  Held,  that  the  legisklure 
had  power  to  require  such  a  condition, 
and  also  to  provide  for  the  limitation  of 
one  year  for  such  actions,  that  time  being 
reasonable.— Merz  v.  City  of  Brooklyn,  11 
XI  Y  S  778 

'88.  Uws  N.  Y.  1886.  c  673.  which  pro- 
vides that  "do  action  against  the  mayor, 
aldermen,  and  commonalty  of  any  city  in 


this  state  having  60,000  inhabitants,  or 
over,  for  damages  for  personal  injuries" 
sustained  by  the  negligence  of  such  mayor, 
aldermen,  aad  commonalty,  shall  ba  main- 
tained, unless  notice  of  the  intention  to 
commence  such  action,  and  of  the  time 
and  place  at  which  the  Injuries  were  re- 
ceived, shall  he  filed  with  the  counsel  to 
the  corporation,  or  other  proper  law  officer 
thereof,  within  six  months  after  such 
cause  of  action  accrues,  appUet  to  auch 
actions  against  the  city  olr  Brooklyn,  al- 
though the  words  "mayor,  aldermen,  and 
commonalty"  form  no  part  of  the  corpo- 
rate title  of  that  city,  but  only  of  the  title 
of  the  city  of  New  York.— Herz  v.  City  of 
Brooklyn,  11  N.  Y.  a  778. 

39.  The  provision  of  the  act  of  1886,  re- 
ciuiring  such  notice,  was  not  repealed  by 
implication  as  to  the  city  of  Brooklyn  by 
the  subsequent  revised  charter  of  thatcity. 
as  the  charter  did  not  repeal  general  laws 
of  the  state;  nor  was  it  repealed  by  Laws 
N.  Y.  1890,  c  81.  requiring  demand  on  the 
financial  oflBcer  of  a  city  before  action 
against  it,  as  Uie  two  acts  do  not  conBlLt 
—Merz  T.  City  of  Brooklyn.  11  N.  Y.  a  778. 

Untual  BenAflt  InBuranoe. 

See  Ituurane$,  1&-18. 

NEGUOENCB. 

Contributory,  see  M(ut*r  and  Stnant,  n- 

35. 

Defective  bridge,  see  Bridget. 

 highway,  see  Higkaayt,  8, 4. 

 streets,  see  MunwifeU  Oorporationt, 

36-S7. 

Measure  of  damages,  see  Damage,  8-T. 

Of  master,  see  Master  and  Servant,  11-19. 
railroads,  see  Sotm  and  Street  RaiU 
Toada,  5-8;  Saitroad  Companm,  8-20. 

Dangerona  premises. 

1.  The  provision  of  Laws  N.  Y.  1887,  c 
463,  entitled  "An  act  to  regulate  the  em- 
ployment of  women  and  children  in  manu- 
facturing establishments, "  etc.,  which  re- 
quires the  protection  of  elevator  holes, 
(section  8,)  was  not  designed  for  the  pro- 
tection of  persons  going  on  soch  premises 
withoutinvitatlon  or  business,  anaimposes 
no  obligation  or  duty  on  proprietors  of 
manufacturing  establishments  in  respect 
of  such  persons.— Flannigan  T.  American 
Glucone  Co..  11  N.  Y.  S.  688. 

3.  Plaintier  having  gone,  in  the  course  of 
his  business,  to  defendant's  factory,  to  Snd 
an  employe  of  defendant  who  usually  at- 
tended to  the  business,  went,  through  a 
passage-way  not  generally  used  for  that 
purpose,  into  a  portion  of  the  factoir  from 
which  all  persons  but  defendant  s  em- 
ployes were  excluded,  aad  while  going  to- 
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rards  tbe  stairs  to  vhich  he  had  been  dl- 

ected  S.,  an  employe  of  defendant,  the 
•lace  betnc:  dark,  fell  into  an  elevator  hole, 
nd  was  fniured.  Held,  that  defendant 
ras  not  liable  for  the  injury,  being  under 
o  duty  to  plaintiff  to  goard  the  elevator 
lOle.  and  that  the  direction  given  by  8.  did 
lOtadd  to  defendant's  obligation.— Flan- 
.igao  V.  American  tilucose  Co»  11  N.  Y. 

(idd. 

3.  Plaintiff,  while  a  visitor  on  premises 
siised  by  defendant  to  an  athletic  club, 
raa  injured  by  slipping  upon  a  alat  walk 
etween  the  dressing-room  and  bath-room, 
nd  accidentally  passing  his  hand  tbroagh 

glass  door, which  was  leaning  against  the 
artitioD  at  the  side  of  the  wall.  Be  had 
aken  a  bath,  and  was  apprehensive  that 
Dother  persoD  In  the  room  was  about  to 
brow  water  upon  him,  and.  to  avoid  that, 
tepped  qufckly  along  the  walk,  and 
lipped  and  anstalned  the  Injariei.  The 
oor  did  not  overreach  npon  the  walk,  and 
ras  no  obstacle  In  the  way  of  persons  using 
he  walk.  Held,  that  defendant  was  not  Ha- 
le, and  that  the  lack  of  proof  that  the  door 
.ad  been  placed  where  it  was  by  defendant 
rould  also  predade  a  recovery.  Bradt; 
..  dissenting.— Heath  v.  Metropolitan  £x- 
.ibition  Ca,  11  J^T.  Y.  a  857. 

 Who  liable. 

4.  Plaintiff,  having  been  compelled  to 
'BV  a  Judgment  recovered  agsiust  it  by  one 

for  inTuries  to  him  from  the  falling  on 
im  of  a  door  on  a  pier  belonging  to  plain- 
ifl,  sued  defendant  for  indemnity,  on  the 
round  that  the  Injoriea  to  C.  were  the  re- 
iilt  of  negligence  of  defendant  while  in 
be  occupation  of  the  pier.  A  witness  for 
laintiff  testified  that,  two  nights  before 
be  accident  to  C,  the  door  was  all  right 
Lt  the  time  of  C's  injuries  defendant  was 
ot  nsing  the  door  or  pier,  and  another 
ompany  was,  and  for  some  days  had  been. 
1  the  possession  and  use  of  the  pier. 
teld.  that  the  complaint  was  properly  dis- 
lissed;  tbe  mere  fact  that  the  latter  com- 
Huy  was  there  with  tbe  consent  of  defend- 
nt  was  not  sufficient  to  impose  on  defend- 
n  t  liability  to  indemnify  plaintiff.— Ocean 
'  Steam  Nav.  Co.  v.  Compania  Transa^ 
intica  Espanola.  tl  K.  Y.  8.  798. 

iontributory  negligence. 

5.  Plaintiff's  intestate,  engaged  in  load- 
ig  defendant's  steamer,  got  upon  one  of 
le  freight  elevators  to  ascend  from  tbe 
old  to  dinner,  and  was  caught  between  it 
:)d  the  hatchway.  The  elevator  was  in 
Dod  condition,  well  lighted,  and  Iarp:e 
jDiigb  for  the  persons  on  it  to  stand  witb- 
Lit  clanger  of  being  caught.  In  an  action  to 
scuver  for  the  death,  the  court  charged: 
Iliat  if  deceased  was  rightfully  on  tbe 
evator  at  the  time  of  the  injury,  in  the 
Mence  ot  the  teiUmonf  of  an  eye-witness 


of  the  accident,  the  j  nry  might  assume  that 
he  received  his  injury  in  the  performance 
of  his  duty,  and  had  not  omitted  the  pre- 
cautions which  a  prudent  man  would  take 
in  tbe  presence  of  known  danger."  HM 
prejudicial  error,  as  there  could  be  no  re- 
covery until  it  was  shown  that  deceased 
was  free  from  negligence.— Kiordan  t. 
Ocean  8.  &  Co.,  11 N.  Y.  8.  56. 

Eridenoe. 

8.  In  an  action  for  personal  injuries  to 
plaintiff,  alleged  to  have  been  caused  by 
negligence  of  defendant's  servants,  the  on- 
ly evidence  on  plaintiff's  part  as  to  the  cir- 
cumstances under  which  he  was  injured 
was  his  own  testimony,  which,  in  all  the 
material  points,  was  contradictory,  and  was 
also  contradicted  by  perfectly  credible  tes- 
timony. It  also  appeared  that,  as  a  result 
of  tbelnjurles.  bis  memory  bad  been  affect- 
ed. Held,  that  his  testimony  was  too  nn- 
reliable  to  sustain  a  verdict  in  his  favor.— 
Keoney  t.  Ocean  Steam-Ship  Co.,  11  N.  Y. 
8.  412. 

Instruotions. 

7.  A  complaint  alleged  that,  as  plaintiff 
was  driving  along  a  public  highway,  de- 
fendant, while  removing  the  telegraph 
wires  from  Its  polos  alonr  the  highway, 
negligently  and  unlawfully  struck  the 
horse  and  wagon  with  the  wire,  and  fright- 
ened his  horse  and  caused  it  to  run  away 
and  injure  plaintiff.  The  court  charged 
that  plaintiff  could  recover  if  the  injury 
was  caused  by  a  wrongful  obstruction  of 
the  highway  by  defendant,  and  plaintiff 
was  free  from  contributory  negligence. 
Defendant  requested  a  charge  that  there 
could  be  no  recovery  unless  defendant's 
servants  negligently  and  wrongfully,  in  an 
attempt  to  throw  the  wire  which  they  were 
removing  over  plaintiff,  struck  the  horse 
or  wagon,  which  the  court  refused  to  make. 
Held,  that  the  charge  of  the  court  was 
within  the  scope  of  the  pleadings. — Staring 
T.  Western  Union  TeL  Co.,  11  N.  Y.  £ 
817. 

NEGOTIABLE  INSTBU- 
MENTS. 

DeliTery. 

1.  Upon  an  issue  whether  a  note  of  $J$00, 
payable  in  six  years,  executed  by  defend- 
ant's testator  to  plaintiff,  his  son,  had 
been  delivered.  It  appeared  that  plaintiff 
bad  worked  for  testator  a  number  of  years 
without  pay:  that  testator,  being  sick,  sum- 
moned bis  family,  including  plaintiff,  to 
his  room,  and,  producing  the  note,  told 
them  it  was  for  plaintiff,  and  asked  him  if 
tbat  would  be  enough,  and  upon  his  an- 
swering that  it  would  be,  testator  handed 
the  note  to  his  daiigbter  to  be  laid  aaida 
until  he  was  able  to  aign  it;  that  the  note 
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vu  signed  the  next  day,  and  l^d  away  In 
a  bureau  in  teatator'i  room,  to  which  plaio- 
tiffhad  access:  that  soon  after,  and  while 
hii  father  was  living,  plaintifiF  toolc  the 
note  from  the  bureau  and  examined  it,  and 
that  after  testator's  death  plaintiff  assent- 
ed to  the  family  resolve  that  it  was  best  to 
place  the  note,  for  his  beneSt.  with  one  of 
the  executors.  Held,  that  a  finding  that 
there  was  no  delivery  and  acceptance  of 
the  note  would  be  set  aside.— Babeoek  t. 
Benson,  11  N.  Y.  &  455. 

Oonaiderstion. 

3.  A  promissory  note,  though  contwning 
no  words  of  aegotiability,  is  witbin  the 
provision  of  1  Rev.  St.  N.  Y.  768.  1.  4, 
that  all  notes  whereby  the  maker  "shall 
promise  to  pay  to  auy  other  person,  or  his 
order,  or  to  the  order  of  any  other  person, 
or  onto  the  bearer,  any  sum  of  money 
therein  mentioned,  shall  be  due  and  paya- 
ble as  therein  expressed,"  and  that  "the 
payees  and  indorsees  of  every  such  note, 
payable  to  them  or  their  order,  *  *  * 
may  maintain  actions-  for  the  sums  of 
money  therein  mentioned,  against  the 
makers  and  Indorsera  of  the  same  respect- 
ively, In  like  manner  as  in  cases  of  inland 
bills  of  exchange,  and  not  otherwise." 
Therefore,  a  note,  without  words  of  nego- 
tiability or  words  expressing  a  connidera- 
tfon,  may  import  a  consideration;  and  the 
presumption  of  a  consideration,  from  pos- 
session and  prodnction  of  such  note  by  tfae 

fisyee.  Is  sufficient  to  sustain  a  recovery  on 
t  by  him,  where  the  transaction  which  re- 
sulted in  givinfc  the  note  is  not  disclosed 
by  the  evidence.— Camright  t.  Gray,  11  N. 
Y.  S.  278. 

iDdoraement  and  transfer. 

8.  Money  belonging  to  an  estate  of  which 
defendant  and  one  H.  were  executors,  and 
In  the  possession  of  defendant,  was  paid 
over  by  him  to  H..  the  latter  gtviog  there- 
for his  note  payable  to  order  of  defendant 
as  such  executor,  with  a  negotlBble  bond  as 
collateral  security.  The  bond  was  the 
property  of  a  corporation  of  which  H.  was 
treasurer,  and  was  fraudulently  transferred 
by  him,  butof  thisdefendant  had  no  actual 
knowledge.  Held,  that  defendant  acquired 
no  title  to  the  bond  as  against  the  corpora- 
tion.—Troy  &  Albia  H.  R.  Co.  v.  Smith,  11 
N.  Y.  8.  261. 

4.  In  an  action  on  a  promissory  note 
where  the  defense  was  that  it  had  been  de- 
livered to  one  L.  under  an  agreement  that 
he  should  obtain  money  thereon  for  de- 
fendants, instead  of  which  he  turned  it 
over  to  plaintiffs  in  part  payment  of  their 
acconnt  against  him,  it  appeared  that  plain- 
tiffs received  the  note  three  days  before  its 
maturity,  and  passed  it  to  L.'s  credit,  not 
as  a  payment,  but  merely  as  a  note  to  be- 
come dua.         that,  in  the  absence  of  any 


further  explanation  by  plaintiffs,  a.Tordict 
should  have  been  directed  In  favor  of  de- 
fendant!.—Victor  v.  Bauer,  11  N.  Y.  S. 

100. 

5.  In  action  on  promlssoir  notes  brought 
by  an  indorsee  thereof  against  the  maker, 
the  defense  was.  and  the  evidence  tendc-d 
to  show,  that  the  notes  had  been  fraudu- 
lently obtained  and  wrongfully  diverted  by 
the  payee.  Held,  that  there  could  be  no 
recoveiT  without  proof  that  plaintiff  was 
a  bona  fide  holder  for  value.— flale  t.  Shan- 
non. 11  N.  Y.  S.  129. 

Actions — Evidence.  . 

6.  In  an  action  against  the  maker  of  a 
note,  where  plaintiff's  testimony  shows 
that  he  received  the  note  after  maturiiy 
from  one  who  had  received  it  from  the 
payee,  in  part  payment  of  an  antecedent 
debt,  it  is  error  to  exclude  evidence  by 
defendant  that  he  was  induced  to  execute 
the  note  by  the  fraudulent  representations 
of  the  payee. — ^Lator  v.  Yettar,  11  N.  Y.  6. 
888. 

 Evidence  of  forgery. 

7.  An  action  on  two  promissory  notes 
purporting  to  have  been  executed  by  M.. 
while  a  convict  in  the  state's  prison,  was 
defended  on  tfae  ground  that  D.,  a  keeper 
of  the  prison,  nnder  the  pretense  of  having 
M.  sign  a  petition  for  his  own  pardon,  ub- 
tained  his  signature  to  two  pieces  of  paper, 
which  proved  to  be,  in  form,  promissory 
notes,  each  written  at  the  bottom  of  a  half- 
aheet  of  legal  cap,  in  the  handwriting  of 
D.  3.,  one  of  the  convicts,  testified  that 
he  saw  M.  sign  his  name  to  two  pieces  of 
paper:  that  no  writing  was  immedistety 
above  the  signature;  that  at  the  bead  of  the 
paper  for  a  few  lines  was  a  petition  for  a 
pardon;  and  that  D.  told  hfm  to  have  M. 
sign  his  name  at  the  bottom,  so  as  to  leave 
room  to  make  a  note  on  each  page  above 
the  signature;  and  witness  pointed  to  cer- 
tain marks,  Indicating  where  he  was  to  tell 
M.  to  sign  his  name.  D.  denied  any  conver- 
sation with  S.  about  the  notea,  and  testifiid 
that  he  saw  M.  st^  the  notes  at  the  request 
of  another  convict,  and  that  he  supposed 
the  latter  took  the  notes  away  with  him. 
Held,  that  whether  the  transaction  was  a 
forgery  was  a  question  for  the  jury,  and 
that  their  finding  in  the  affirmative  would 
not  be  disturbed.— Graham  t.  Riohardioo, 
11  N.  Y.  8.  888. 

NEW  TRTATi. 

Payment  of  costs. 

1.  Motion  foranew  trial  was  granted  on 
the  ground  of  excessive  damage*,  on  pay- 
ment of  all  the  costs  of  the  action .  Ilffd, 
that  this  was  error.  The  party  entitled  to 
relief  against  such  a  verdict  should  pi^  the 
costs  of  the  trial,  indodlnje  witneMar^  feet 
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and  diibunemuiU,  4Dd  the  cotU  of  oppot- 
ing  the  motion.  Vas  Brunt,  P.  J.,  di»- 
■ontiDg.— Buck  v.  Webb,  11  N.  Y.  &  017. 

Hew  trial  aa  matter  of  riglit. 

2.  A  judgmeat  in  ejectment,  entered  by 
the  court  of  sbpeala,  pursuant  fo  a  etipu- 
lation  by  appellant,  under  Code  CItII  Proc. 
N.  T.  §  191,  Bubd.  1,  that  ludgment  abso- 
lute should  be  entered  agunsk  him.  If  the 
order  of  the  general  term  granting  a  new 
trial  should  be  affirmed,  is  not  within  sec- 
tion 1525,  providing  that  a  new  trial  may 
be  had  in  ejectment  aa  a  matter  of  right 
Affirming  10  K.  T.  S.  619.— BoberU  t. 
Baumcarten.  11  N.  T.  &  899: 

NoziBUlt. 
8m  AwMmM  aha  CoMM,  1-L 

Notice. 

Of  dlHolntion  of  flrm,  premmpUon,  tse 
BhitUnet,  S. 
Uen,  tee  M»rtffagt$,  2, 
telal,  see  Praetie*  in  OvQ  Omu^  ft. 

NUXSANOB. 
AeUon  for.  snbstitntlon  of  parties,  see  Air- 

tUM.H. 

Liabili^  of  Isndlord,  see  LanOkrA  and 

Tenaitt,  1. 
Power  to  suppress,  see  ffeaUh,  1. 

Bamedtes— Abatement. 

1.  The  oommissioners  appointed  under 
Jtapid  Transit  Aot  K.  T.  1876,  autfaorized 
defendant  to  build  a  station,  provided  that 
the  "stairs  and  all  parts  of  the  stations 
«zcept  the  platform,  doors,  windows,  and 
inside  sheathings,  and  except  the  tread  of 
the  stairs,  shall  be  of  Iron. "  Held  that.  In 
erecting  a  station  of  wood,  defendant  was 
guilty  of  maintaining  a  public  nuisance 
which  equity  would  abate  at  the  instance 
of  an  aggrteved  property  owner.— Forth 
T.  Manhattan  Ky.  Co.,  11  N.  T.  B.  688. 

2.  A  complaint  alleged  that  defendant, 
an  elerated  railway  company,  at  times 
therein  mentioned,  wrongfally  and  with- 
out legal  authority,  entered  upon  a  cer- 
tain public  avenne  and  erected  a  station, 
and  that  such  station  was  an  unlawful  ap- 
propriation of  piftintifl'a  property.  Beat, 
suQlcient  to  sustain  a  Judgment  dlrecUng 
the  remoTsl  of  the  station.— Forth  t.  Man- 
hattan By.  Co..  11 N.  Y.  a.  6B8L 

Oath. 

Of  policenMn,  see  JfonieqMl  OSmsmpoMmm, 
8,9. 

Prosecatiim  of  oflSoer  tor  fattiue  to  take, 
fee  OJIet  and  Cfffietr,  9. 


Obfltmotioiuu 

Of  highway,  see  Sighwajft,  9, 

OFFIOB  AND  OFFIOBB. 

See.  also.  JuHkm  ^Os  Asm;  ^SAsr^  and 

Conttables. 

Corporate  officers,  see  Oorporaitim$t  B-V| 

Munio^iU  Corvoratians.  1-7. 
Officers  of  aesocdation,  see  Auoeialiona. 
Ouster  frmn  office,  fine,  seq  Quo  WarraiUo, 

Authority— Void  act  of  l^jalature. 

1.  Uws  N.  Y.  1888,  c.  83S,  authorizing 
the  soperiatendent.of  public  works  of  the 
state  to  expend  $1S,000  in  Improving  a  pri* 
Tate  canal,  being  a  local  act,  and  void  oe- 
cause  it  did  not  receive  a  two-thirds  vote 
of  the  legislature,  as  requh-ed  by  Const  N. 
Y.  art  1,  §  9,  is  no  protection  to  the  super- 
intendent of  ppblic  works  who  acts  nraST 
It— Waterloo  Woolen  HaaufgOo.  t.  Shaa- 
ahan,  11 N.  Y.  8. 899. 

Failure  to  take  oath— ladlotaMit. 

2.  Laws  N.  Y.  1874.  c.  9S7,  creating  the 
office  of  superintendent  of  Doblic  works 
for  the  village  of  Saratoga  Springs,  pro- 
vides (section  6)  that  herore  such  sufHiT- 
intendent  shall  receive  any  portion  of  his 
salary  he  shall  make  oath  that  he  has  not 
been  interested,  pecuniarily,  in  any  con- 
tract, work,  or  other  natter  eonneoted  with 
his  official  duties.  SM.  that  the  making 
of  such  oath  is  an  individual  act  on  the 
part  of  the  superintendent,  and  that  his 
omission  to  make  It  did  not  render  him 
liable  to  Indictment  ander  Pen.  Code  N.  T. 
§  1S4,  puttlshlng  as  a  misdemeanor  the  wlU- 
ful  omission  by  a  public  officer  of  any  pub- 
lic duty  enjoined  upon  him  by  law.— PwiAb 
T.  Ryail,  n  H.  Y.  B.  888L 

Opinion  SMdenoa 
See  JBtiiene*,^ 


FABENT  AND  CHILD. 

See,  also,  9uardton  and  Ward;  Infame^ 
OouTeyance  between,  see  J^VoKdateii  Om- 
vegances,  8. 

Coatody  of  obild— Commitment  .to 

cduurltable  rBformatory. 

1.  Pen.  Code  N.  Y.  §  291,  as  amended 
by  Laws  1886,  c.  81.  provides  that  any  child 
under  the  age  of  10  years  who  Is  found  in 
the  company  of  prostitutes  must  be  ar 
rested  and  brought  before  a  proper  court, 
who  may  commit  the  child  to  any  incorpo- 
rated craritahle  reformatory;  and  whea 
ever  any  child  shall  be  so  oonunitted,  aod 
the  warrant  of  commitment  shall  so  slate, 
and  It  shall  appear  that  the  parent,  fnar4 
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Ian,  or  custodian  of  sucb  child  was  present 
at  the  examination  before  such  court  or 
magistrate,  or  had  such  notice  thereof  as 
was  by  auch  court  deemed  sufflcient,  no 
further  notice  in  regard  to  such  committal 
■halt  be  necessary,  and  such  commitment 
■hall  be  sufficient  to  authorize  such  insti- 
tution to  retain  such  child  in  its  custody, 
as  therein  directed.  Seld  that,  where  a 
child  charged  under  tiie  ■ectton  had  a 
father.  It  was  necessary  that  he  be  present 
or  notified,  and  that  a  commitment  recit- 
ing the  presence  of  the  mother  was  not 
sufficient.— People  t.  Carpenter,  11  N.  T. 
8. 6sa. 

3.  Although  a  commitment  under  aaid 
Mction.  will  not  be  sastalDed  where  there 
wu  no  proof  before  the  magistrate  to  ans- 
tain  the  charge,  or  no  appearance  by,  or 
notice  to,  the  parent,  still,  where  the  re- 
turn to  a  writ  of  habeas  corpus  recites  such 
proof  and  notice,  their  absence  must  be 
railed  by  an  appropriate  issue,  and  a  mere 
Affidavit  of  absence  of  proof  or  notice  la 
Inanffldent  for  that  purpose. — People  t. 
Gttpanter,  11  K.  Y.  S.  8S2. 

Parol  Evidence. 

8w  JS0idmc€,  12-1& 

FABTIBS. 

In  notion  for  firm  debt  after  denth  of  part- 
ner, see  Air^ur«A^,  6. 

Deteet  of  parties. 

1.  Aa  a  defect  of  parties  plaintiff  Is 
waited,  under  Code  Civil  Proc.  N.  Y.  § 
499.  unless  the  objection  is  taken  either  b^ 
demnrrer  or  answer,  the  exclusion  of  evi- 
dence that  another  person  was  a  partner 
with  plaintiff  is  not  error,  where  defect  of 
parties  was  not  pleaded.— Ainsteln  t. 
Hanlenbeek,  11  N.  Y.  &  701. 

Sabstdtation. 

8.  An  action  to  restrain  a  nuisance  main- 
tained by  defendant  on  property  adjoining 
plaintiff's  premises,  and  for  damages 
caused  by  the  nuisance,  is  not  an  action 
for  a  personal  injury,  and  on  the  transfer 
of  plamtiff 's  premises,  alleged  to  be  affect- 
ed by  the  nuisance,  the  right  of  action 
passes  to  the  transferee,  who  Is  entitled  to 
M  snbstftuted  as  plidntiS.— Nickenon 
Omwford.  11  N.  Y.  fl.  508. 

PARTNERSHXP. 

Assignment,  fraud,  see  Attignmmtfor  Ben- 

of  Oreditort,  8,  4. 
Notice  of  dissolution,  preenmpUon,  see 

Svidenee,  3. 
Bubrogration  to  righta  of  iurrlvlng  partner, 

see  Bvbrogation,  1. 


What  oonstitittSB. 

1.  A  firm  engaged  in  raising  peas  and 
beans,  which  it  let  out  to  farmers,  bor- 
rowed money  of  defendants  to  pay  its 
debts,  and  agreed  in  writing  to  give  its 
notes  for  the  amount,  without  interest,  to 
be  collaterally  secured  by-a  transfer  of  its 
leases  with  the  farmers,  and  also  by  cer- 
tain  mortgages  giving  defendants  the  right 
to  the  possession  of  the  property  mort- 
gaged nntil  the  loan  was  paid.  The  agree- 
ment further  provided  that  the  firm  was  to 
act  as  agent  of  defendants  In  receiving 
crops  under  Its  contracts,  and  in  convert- 
ing the  same  into  money;  and  fba,t,  as 
compensation  for  such  services  aa  they 
might  render,  and  for  the  use  of  their  mon- 
ey, defendants  should  receive  one-third  of 
the  gross  profits  of  the  firm.  IleU,  that 
defendants  did  not  acquire  any  such  pro- 
prietary interest  En  the  firm's  business  as 
to  make  them  liable  as  partners  for  the 
debts  of  the  firm.— First  Nat  Bank  v.  Sta- 
ples, 11  N.  Y.  &  SOUL 

Bridenoe  of. 

2.  In  an  action  against  sevenJ  defend- 
auta  for  injuries  sustained  upon  »  tobog- 
gan slide,  evidence  showing  that  one  de- 
fendant hired  the  grounds  for  the  nee  of  a 
company;  that  another  paid  bills  in  con- 
nection with  the  slide  as  treasurer  of  the 
company;  and  that  two  other  defendants 
inspected  tt^ggann  and  other  goods,  and 
ordered  the  same  to  be  sent  to  the  grounds, 
—is  fnsufilcient  to  atithorize  a  finding  of 
liability  as  partnen  for  personal  Injuries 
sustained  in  the  operation  of  the  slide. — 
Demarest  v.  Flack,  11  N.  Y.  a  88. 

Bights  and  remedies  inter  se — Ac- 
tion at  law. 

8.  A  complaint  alleged  that  a  copartner 
ship  existing  between  plaintiff  and  defend- 
ant was  dissolved  by  mutual  consent,  all 
partnership  property  being  equally  divid- 
ed, fn  consideration  of  which  it  was  agreed 
that  all  outstanding  partnership  liabilities 
be  borne  equally  between  them;  that  there 
was  an  outstanding  note  and  a  few  trifiing 
debts,  all  of  which  plaintiff  paid;  and  Judg- 
ment was  prayed  against  defendant  for  bis 
half  of  the  obligations  so  p^d.  The  an- 
swer alleged  that  the  proceeds  of  the  note 
were  applied  to  plaintiff's  individual  use. 
Held,  that  the  action  did  not  involve  the 
copartnership  accounts  of  the  parties,  but 
was  strictly  an  action  at  law.— Esdaile  v. 
Wuytack.  UN.  y.  8.  421. 

Liability  ot  retiring  partner. 

4  After  defendants  had  dissolved  part- 
nership, aod  one  of  them  had  gone  out  of 
the  firm,  plaintiff  sold  goods  on  the  onlrr 
of  the  remainlngpartoer.  Thegoodsweie 
sold  and  billed  in  the  firm  name  of  defand- 
anu,  and  tt  that  time  the  bnslneis  sign 
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8tni  bore  tbe  firm  name.  Plaintiff  did  not 
know  of  tbe  dissolotion,  but  supposed  the 
partDership  still  existed.  Tbe  retiring 
partner  knew  tbat  her  name  was  still  on 
the  nlgn,  but  did  not  know  that  it  affected 
ber  liability.  Seld,  that  plaintiff  could  re- 
cover from  her  as  for  a  partDership  debL — 
Iforquist  t.  Dalton.  11  N.  T.  a  851. 

SnrviTing  xtai^odr. 

6.  After  tbe  dissolution  of  a  firm  br  the 
death  of  one  of  the  partners,  the  survivinK 
partner  borrowed  money  of  a  bank,  and 
cave  a  note  for  the  amonnt.  signed  by  him 
in  the  name  of  the  Arm,  and  as  survivor 
thereof.  Held,  tbat  the  loan  was  the  fs- 
dividaal  debt  of  the  survivor.  Lamdor,  J., 
dissenting.— Durant  v.  I^enon,  11 N.  Y.  S. 
842:  Milter  V.  Bame.  Id. 

 Action  for  flrm  debt— Parties. 

6,  The  members  of  afirm  agreed,  in  thoir 
articles  of  copartnership,  that,  if  a  certain 
partner  should  die  before  the  expiration  of 
the  stipulated  term  of  partDership,  his  in- 
terest should  survive  to  his  personal  rep- 
resentatives, by  whom,  *itn  the  other 
partners,  the  business  should  be  continued. 
The  partner  in  question  by  his  will  direct- 
ed his  execators  to  carry  out  the  partner- 
ship agreement  Se^  thatlba  agreement 
was  valid,  and  that  defendant,  in  an  action 
for  A&rm  debt,  could  not  object  that  the 
deceased  partner's  executors  were  improp- 
erlr  joined  as  plaintiffs.  Affirming  7  N.  Y. 
am— Woarms  v.  Bauer,  11  N.  Y.  8.69. 

Passengers. 
See  Oarrier$,  9, 8. 

PAYMBNT. 

See,  also,  Accord  and  SatUftmtton. 
Of  Judgment,  %m  Judgment,  16. 

mortgage,  see  Mortgage;  ti. 
Recovery  of  money  paid  under  mistake,  see 
Bankt  and  Banking,  1. 

Evidenoe. 

1.  In  an  action  to  foreclose  a  mortgage 
the  question  was  whether  |888  bad  been 
paid  on  the  debt.  Tbe  principal  Was  pay- 
able in  annual  inataltments,  with  a  privi- 
lege of  paying  not  less  than  9100' of  prin- 
cipal  at  any  time  when  interest  was  pay- 
able. A  receipt  signed  by  tbe  mortgagee 
for  "$888,  to  apply  on  bond  and  mortgage 
held  by  me,"^  was  offered  in  evidence. 
The  mortgagor,  who  was  corroborated  by 
other  wltaesses.  testified  that  the  $800  was 
to  be  applied  to  the  principal.  The  mort- 
gaKor  and  four  other  witnesses  testified 
that  the  receipt  was  genuine,  but  were  op- 
posed by  the  evidence  of  four  experts  and 
five  other  witnesses  who  claimed  to  be  fa- 
nlllar  with  the  mortgagee's  handwriting. 


Tbe  mortgagee's  administratrix  testified 
that  she  was  present  when  the  money  was 
paid,  that  she  subsequently  indorsed  $86 
as  a  payment  of  interest  on  the  bond,  nod 
that  the  mortgagee  signed  a  receipt  which 
was  producea  by  the  mortgagor,  but  she 
did  not  testify  that  the  signature  to  tbe  re- 
ceipt in  question  was  not  that  of  the  mort- 
gagee. Beld,  that  a  finding  that  there  was 
a  payment  of  only  $88  was  not  snstained. 
DwjoHT,  P.  J.,  dissentififf.— Aniett  T.  Hill, 
11  N.  Y.  a  881.  ■ 

Voluntary  payment. 

3.  Plaintiff  paid  an  assessment  on  her 
lots  after  the  courts  had  decided  tbat  it 
was  void,  and  without  any  threats  or  pro- 
ceedings of  any  kind  by  the  city.  Held, 
that  the  payment  was  voluntary,  and  could 
not  be  recovered  back. — Smyth  v.  City  of 
New  York,  11  N.  Y.  8.  588. 

8.  Plaintiff  paid  an  assessment  for  pub- 
lic improvement  without  knowledge  of  the 
invalidity  of  tbe  assessment,  that  fact  not 
appearing  on  the  face  of  the  assessment. 
The  payment  was  made  because  a  trust 
company  refused  to  make  a  loan  on  plain- 
tiff's property  antil  the  assessment  was 
paid.  Held  not  a  voluntary  payment,  and 
the  atnount  might  be  recovered  from  tiie 
city.— Redmond  v.  City  of  New  York,  11 
N.  Y.  a  m 

PLEIAIDINO. 

See,  also,  Auumpttt,  S;  Fordbta  Bniry  and 
Betainer,  S;  £««I  and  SUmfyr,  8;  Speeific 

Allegations  as  to  fraud,  see  Fraud. 

Amendment,  sea  Equity,  8. 

In  action  on  bond,  see  Bonda,  3. 

 to  recover  money  lost  at  gaming, 

see  Qaming. 

Justice's  conrt,  see  JutticM  of  th«  Peace. 

Deolaratlon. 

1.  A  complaint  filed  in  the  supreme  court 
alleged  that  on  March  20,  ltt85.  plaintiff 
was  appointed  administrator  of  the  estate 
of  one  L.,  deceased;  that  on  March  14,. 
1887,  he  presented  to  the  surrogate's  court 
his  petition  to  settle  his  accounts  aa  ad- 
ministrator; tbat  in  February,  1888.  a  de- 
cree was  entered  settling  plaintiff's  ac- 
counts, and  directing  the  payment  to  de- 
fendant of  $5,885,  as  her  share  of  dece- 
dent's estate;  that  between  April  4.  Iti8.1. 
and  February  6.  1890.  he  advanced  to  de- 
fendant at  various  times  sums  amounting 
to  $7,292,  and  between  Februat^  20.  1888, 
and  March  6,  1890,  sums  amounting  to  $3,- 
156;  that  no  part  of  said  sums  had  been 
paid  or  accounted  for  by  defendant;  and 
that  in  March.  1890.  defendant  caused  the 
surrogate's  decree  to  be  docketed  as  a 
Judgment  of  the  supreme  court,  and  an  es- 
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ecQtlon  to  be  Issued  thereoo,  and  levied  on 
plAiatiflrs  property.  Tbe  complaint  then 
prayed  judgment  tbat  plaintiff's  advances 
be  applied  m  extingaisomont  of  the  judg- 
ment, and  tbat  meanwbile  sale  under  tbe 
execution  be  enjoined.  Held,  tbat  tbe  com- 
plaint alleged  with  sufficient  certainty  the 
payment  of  the  moneys  therein  stated,  and 
meant  that  defendant  had  received  more 
than  enough  money  from  the  estate  topay 
her  decree.— Laney  v.  Laney,  11  N.  T.  & 
819. 

Demurrer. 

3.  Under  Code  CivJl  Proc.  N.  T  B  8969. 
a  complaint  in  a  justice  court  is  not  demur- 
rable on  the  ground  of  misjoinder  of  par- 
ties plainUiE.— Lord  v.  Lord.  11  K.  Y.  8. 
889. 

8.  On  domnrrer  to  Uie  answer,  defend- 
ant may  attack  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. — Williams 
T.  Williams.  11  N.  T.  B.  Tsa 

i.  On  a  demurrer  by  defendant  to  plain- 
tiff's reply  to  a  counter-claim,  the  court 
will  iaepeot  tbe  whole  record,  and  give 
Judgment  for  defendant,  where  It  appears 
that  the  complaint  is  insufficient,  though 
tbe  reply  is  sufficient,  and  tbe  counter-clatm 
Is  not.— Corning  v.  Roosevelt.  11  'S.  Y.  S. 
758. 

Answer. 

5.  In  an  action  to  foreclose  a  purchase- 
money  mortgaf^e,  tbe  answer  admitted  tbe 
allegations  of  the  complaint,  but  alle^d 
tbat  when  plaintiff  conveyed  tbe  land  to 
defendant  there  was  a  paramount  outstand- 
ing title  to  a  part  of  the  land.  The  answer, 
however,  admitted  that  defendant  entered 
into  possession  of  the  premises,  and  there 
was  no  claim  that  she  had  not  continued 
iu  undisturbed  possession.  Moreover,  tbe 
answer  did  not  maintain  that  any  one  had 
ever  asserted  a  paramount  title  or  right  of 
possession,  and  there  was  no  intimation 
that  plaintiff  was  not  wholly  solvent. 
Held,  that  the  answer  ahould  be  stricken 
out  as  frivolous,  since  the  question  of  such 
title  could  not  be  tried  in  such  action. — 
Beidman  v.  Oetb,  11  N.  Y.  S.  705. 

Heply. 

6.  Where  the  new  matter  in  an  answer 
consists  of  the  details  of  lexal  proceedings 
In  another  slate,  plaintiff  cannot  be  re- 
quired to  serve  a  reply  tliereto. — Winches- 
ter V.  Browne.  11  N.  Y,  8.  614. 

7.  Averments  of  ao  answer  setting  out  a 
former  adjudication  between  the  parties  in 
another  state  which  is  claimed  to  consti- 
tute re$  atHfudteuia  are  not  within  Code 
Civil  Proc  N.  Y.  §  616,  which  provides 
that  "where  an  answer  contains  new  mat- 
ter coDstitutiog  a  defense  by  way  of  avoid- 
ance, the  court  may,  in  its  discretion,  on 


the  defendant's  application,  direct  the 

Elaintlff  to  reply  to  the  new  matter."— 
olnmbus,  H.  T.  ft  T.  B.  Co.  t.  Bills,  11 N. 

Y.  aTes. 

MotionB. 

8.  A  complaint  alleged  that  plaintiff  pur- 
chased stock  of  a  corporation,  of  which  de- 
fendant was  president:  tbat  defendant  rep- 
resented to  her  (plaintiff)  that  the  corpora- 
tion was  In  a  prosperous  condition,  and 
that  she  could  draw  a  salary  of  %S0  a  week 
for  services  to  be  rendered  by  her  in  case 
she  should  buy  the  stock;  and  tbat  such  rep- 
resentations were  made  to  defraud  plain- 
tiff, and  to  induce  her  to  purchase  the 
stock.  Seid.  that  the  complaint  stated  but 
one  cause  of  action,  and  a  motion  to  com- 
pel plaintiff  to  amend  so  as  to  state  in  sep- 
arate counts  her  alleged  causes  of  action 
for  deceit  in  the  sale,  and  for  breach  of 
the  contract  to  employ,  shonid  be  denied. 
— Wbitner  v.  Perhaos,  11  N.  Y.  3.  IStL 

 To  make  more  deflzUte  and  cer- 
tain. 

9-  A  motion  to  compel  plaintiff  In  such 
case  to  make  the  complaint  more  definite 
and  certain  as  to  the  Items  of  dunages  al- 
leged to  have  been  sustained  by  plalnUS 
wfll  be  denied.  A  motion  for  a  bill  of  par- 
ticulars is  the  proper  remedy. — Whltnerv. 
Perhacs.  U  N.  Y,  8.  756.» 

10,  After  an  order  wse  mede  requiriog 
plaintiff  to  reply  to  certain  new  matters 
set  up  In  the  answer,  plaintiff,  who  was  a 
non-resident,  came  into  the  state  to  confer 
with  his  attorney  in  regard  to  tbe  prepara- 
tion of  the  reply.  The  reply  alleged  that 
plaintiff  had  no  knowledge  or  infonmatioo 
as  to  many  matters  of  which  it  would  be 
presumed  he  had  personal  knowledge,  and 
it  was  verified  by  the  plaintiff's  attorney. 
Jfeld,  that  plaintiff  would  be  reauired  to 
make  the  reply  more  definite  ana  certain. 
—Winchester  v.  Browne.  11  N.  Y.  S.  614. 

11.  An  answer  alleged  byway  of  counter- 
claim that  plaintiff  induced  defendant  to 
purchase  a  piece  of  land,  defendant  to  pav 
the  purchase  money,  take  plaintiff's  note 
fur  a  portion  thereof,  and  allow  the  bal- 
ance of  plaintiff's  portion  to  be  paid  by  bis 
services  in  selling  the  land,  plaintiff  to  be- 
come a  part  owner  thereof;  that  plaintiff 
was  acting  as  the  agent  of  the  owners  of 
such  landln  effecting  snob  sale,  but  fraud- 
uleotiy  concealed  it  from  defendant;  that 
plaintiff  falsely  represented  tbat  the  pur- 
chase |»ice  was  $730  more  than  the  owners 
were  to  receive,  which  amount  plaintiff 
was,  by  agreement  with  tbe  ownen,  to  re- 
ceive for  making  the  sale;  that  plainUff 
fraudulently  conoealad  Uiis  fact  from  de- 
fendant, who  paid  said  sum  to  the  owners, 
and  the  same  was  thereafter  paid  to  plain- 
tiff: that  on  account  thereof  plaintiff  had 
received  and  held  said  sum  to  the  use  and 
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benefit  of  defeodMit:  tbst  plaintiff  oeelect- 
«d  and  refased  to  jmy  tbe  same  to  defend- 
ant, to  the  damaRe  of  defendant  in  the  snm 
of  $750.  Held,  that  the  answer  was  suffi- 
ciently definite,  and  that  an  order  requir- 
ing defendant  to  state  definitely  the  price 
of  land,  when  and  from  whom  boagbt,  etc., 
was  erroneona.— Cook  t.  Hatteion,  11  N. 
Y.  8.  673. 

13.  Under  the  facts  stated  in  the  answer 
the  allegations  of  fraudulent  acts  may  be 
treated  as  aurplusa^.  and  in  »uch  case  a 
motion  to  maae  more  definite  will  not  be 
f?ranted.— Cook  v.  Matteson,  11  N.  Y.  B. 
572. 

 To  strike  out. 

18.  In  an  action  by  an  administrator  for 
damages  for  the  death  of  his  intestate  from 
injuries  by  the  collision  of  two  British 
ships,  brought  under  an  act  of  parliament 
authorizing  such  action,  the  answer  set  up 
that  the  act  required  every  action  under  it 
to  be  brought  within  18  months  after  tbe 
death,  and  that  tbis  aetlon  was  not  com- 
menced wltiiiB  the  IS  months.  Plaintiil, 
replying  to  tbeiesllegatioDS,  as  to  the  first, 
denied  any  knowledn  or  information  suf- 
ficient to  form  a  belief,  and.  as  to  the  at- 
tegaUon  in  respect  to  the  commencement 
of  the  actiM.  denied  the  same  on  Informa- 
tion and  belief.  MUi  that,  as  it  Kppaaied 
from  tbe  oompl^t  that  the  aotron  wu 
commenced  nearly  two  years  after  the 
death  of  plaintiff  s  intestate,  tbe  former 
denial  might,  on  motion,  be  stricken  out  as 
sham,  but  that  the  denial  as  to  the  contents 
of  the  act,  being  in  the  language  authorized 
by  Code  Civil  Proc  %  614.  and  not  being 
shown  to  be  false  by  anything  in  the  rec- 
ord, cpald  not  be  so  stricken  ODt— Uavan- 
agb  V.  Ocean  Steam  NaT.  Co.,  11 N.  Y,  a 
647. 

 To  compel  eleotion. 

14.  Where,  in  an  action  for  work  done 
on  defendant's  house,  plaintiff  alleged 
both  the  price  agreed  on  and  the  renao  a- 
ble  yalne.  he  should  not  be  comi)e]led  to 
elect;  there  was  nothing  inconsistent  in 
the  two  diUms.— American  Bncaoatic  Til- 
ing Co.  T.  Beicb,  11  N.  Y.  a  776. 

AJUOndmBnt. 

15.  In  an  action  to  foreclose  a  lien  on  se- 
curities pledged  to  plaintiffs  by  O.,  0.  A 
Co..  defendants,  the  answer  of  R,  anotJier 
defendant,  set  up  that  plaintiffs  were  not 
holders  of  such  securities  in  good  faith  or 
for  value,  and  denied  that  certain  of  the 
securities  which  It  claimed  were  ever 
pledged  by  O.,  C  &  Co.  to  plaintiffs. 
Mela^thnt  a  motion  for  leave  to  serve  an 
emended  answer,  claiming  equities  superi- 
or to  other  owners  of  securities  included 
in  the  action,  was  properly  denied,  as  the 
proposed  amended  answer  did  not  show 


that  such  other  owners  were  before  tbe 
court  so  that  their  rights  could  be  litigated. 
—Work  v.  Rexford,  11  N.  Y.  8.  616. 

16.  Plaintiff  in  an  action  tried  before  a 
referee,  having  failed  to  prove  tbe  account 
stated  alleged  in  the  complaint,  applied 
for  leave  to  serve  an  amended  complaint 
alleging  a  cause  of  action  on  an  account 
which  was  barred  by  tbe  statute  of  limita- 
tions. Sefd.  that  plaintiff's  laches  and  the 
bar  of  the  statute  were  sufficient  grouuds 
for  denying  the  ameudment,  no  special 
circumstances  making  the  refusal  luequi- 
table  being  shown.— Eggleston  v.  Beach, 
11  N.  Y.  8,  626. 

17.  Code  Civil  Proc.  N.  Y.  g  798.  which 
provides  that  where  **a  paper  must  be 
served  within  a  specified  time,  *  *  *  if 
service  is  made  tnrough  the  post-offlce,  the 
time  so  required  or  sllowed  is  double  the 
time  specified, "  does  not  doable  the  time 
for  serving  an  amended  answer,  where  the 
service  isby  mall.— Wudv.  Gillies,  11  N. 
Y.  a  787. 

18.  A  complaint  contained  three  causes 
of  action,  which  were  severed.  On  the 
trial  of  the  third  cause,  defendant  moved 
to  amend  tbe  answer  by  setting  up  tbe 
Judgment  In  favor  of  plaintiff  on  tbe  first 
and  second  causes  of  action  as  a  bar.  Beld 
properly  denied,  as  the  effect  was  to  Inter- 

Sose  a  new  defense. — Case  v.  Phosnlx 
ridge  Co..  11  N.  Y.  8.  724. 

19.  In  tbe  city  court  of  New  York,  a  de- 
fendant who  has  demarred  to  the  com- 
plaint may  serve  an  answer  as  an  amend- 
ed pleading.— Fnsco  f.  Adam,  11  N.  Y.  a 
735.  • 

VerifloRtion. 

SO.  The  verification  is  not  a  part  of  the 
pleading  itself:  and  where  an  amended  an- 
swer is  returned  under  Code  Civil  Proc.  K. 
Y.  g  628,  which  provides  that  the  party  on 
whom  an  insufficiently  verified  pleading  is 
served  "may  treat  it  as  a  nullity,  provided 
be  gives  notice,  with  due  diligence,  *  *  * 
that  he  elects  to  do  so, "  the  adverse  party 
is  entitled  to  a  reasonable  time  within 
which  to  correct  the  verification,  and  sec- 
tion 643.  prescribing  the  time  within  which 
an  amended  pleading  may  be  served,  does 
not  apply.— Fusoo  v.  Adam,  11 N.  Y.  a  78B. 

Exhibits. 

21.  Where  an  action  is  founded  on  a 
written  contract  it  is  good  practice  to  an- 
nex a  copy  to  the  compliUnt,  and  refer  to 
it  as  pan  thereof.— Taylor  v.  llacLea,  11 
N.  Y.  S.  MO. 

Bill  of  psrtlOQlan. 

S3.  An  allegation  that  the  caigo  was  sold 
on  a  specified  date,  and  that  a  loss  of  a  spec- 
ified amount  was  incurred,  is  not  sufficient- 
ly definite  and  certain,  and  defendants  are 
entitied  to  a  bill  of  parUcolars  showing  tbe 


Digitized  by 


1034 


persons  tO'Wbom,  and  the  prices  for  which, 
the  sales  were  made,  where  defoDdacts 
make  affidavit  that  they  are  without  infor- 
mation  on  these  points. — Ross  t.  WiUett, 
11  N.  Y.  S.  621. 

28.  A.  complaint  which  alleges  that  plaio- 
ti£f's  intestate  and  defendants  jointly  pur- 
chased a  cargo  of  sugar,  and  that  they 
agreed  that  the  profits  made  or  loss  in- 
curred should  be  divided  or  borne  three- 
fourths  hj  plaintiff's  intestate  and  one- 
fonrtb  by  defendant,  sufficiently  discloses 
the  terms  of  the  agreement  to  inform  de- 
fendants of  its  substantial  attributes:  and 
their  motion  for  a  bill  of  particulars  on 
t  his  point  will  be  denied.— Bom  t.  WUlett 
11  N.  Y.  a  621. 

34.  Where  tite  complaint  In  an  action  for 
the  wrongful  conversion  of  securities  pur- 
chased and  held  by  defendants  for  plain- 
tiff's testatrix  in  her  life-time  contains  oo 
description  of  the  securities,  or  of  their 
nature  or  amount,  a  bill  of  particulars  is 
gro^ly  ordered.— Allen  v.  Stead,  11  N.  Y. 

lUi.  PIfdntiffs  being  executors,  and  not 
shown  to  possess  the  information  to  make 
out  the  bill  of  particulars,  the  order  there- 
for would  be  conditional  upon  defendants* 
producing  their  books  for  the  inspection 
of  plaintrffB.— Allen  v.  Stead,  11  N.  Y.  8. 
53U. 

'■26.  An  objection  by  plaintiffs  that  the 
books  of  defendants  contained  an  account 
of  the  securities  was  unavailing  where  the 
complaint  did  not  charge  the  conversion  of 
all  the  securities  mentioned  in  the  books. 
—Allen  v.  Stead,  11  N.  Y.  S.  686. 

37.  A  complaint  alleged  that  the  negli- 

fent  act  of  defendants  that  caused  the 
eatb  of  plaintiff's  Intestate  was  the  "shut- 
ting down  the  doora  over  a  certain  abaft 
or  elevator  way. "  and  "the  negligent  and 
imperfect  construction,  management,  and 
operation  of  said  elevator  thereat  by  de- 
fendants." Held,  that  defendants  were 
entitled  to  a  bill  of  particulars  showing 
in  what  respect  the  elevator  wns  negli- 
gently or  imperfectly  construcieti.  man- 
aged, or  operated.— O'Hara  v.  Ehrich,  11 
N.  Y.  8.  53. 

38.  A  motion  to  compel  a  defendant  to 
furnish  a  bill  of  particulars  ia  properly 
denied  where  the  answer  sclting  up  justi- 
fication gives  many  details,  and  defendant 
swears  he  has  stated  the  elements  of  the 

i' ustiScation  with  as  great  particularity  ns 
16  can.— La  Scala  v.  Lyon.  11  2?.' Y.  S.  81. 

39.  A  counter  claim  for  damages  cnnsed 
by  alleged  breach  of  contract  to  erect  cer- 
tain buildings  is  not  a  claim  on  account, 
and  defendant  will  not  be  required  to  fur- 
nish an  itmnized  statement  of  the  damages 
claimed;  a  bill  of  particulars  of  the  claim, 
as  prescribed  by  Code  Civil  Proc.  N.  Y.  ^ 
S91,  being  the  proper  remedy  for  plaintiff 


to  seek  in  inch  a  case.— Blake  t.  Harrigan. 
11  N.  Y.  S.  S09. 

80.  An  affidavit  made  by  an  attorney, 
showing  the  necessity  for  a  bill  of  partic- 
ulars, will  not  avail  unless  the  failure  of 
the  party  to  make  the  affidavit  is  excused. 
Following  Hoeningbaus  v.  Chalcyer.  4  N. 
Y.  8.  814.— Blake  v.  Harrigan,  11  Y.  S. 
209. 

Varianoe. 

81.  An  action  against  "The  Union  Loan 
&  Trust  Oo.  of  Cleveland,  Ohio, "  for  the 
price  of  goods  sold,  is  not  sustained  by 

Sroof  of  a  sale  to  the  **  Union  Loan  &  Tmst 
o., "  doins  business  in  Kew  York  city,  the 
officers  ana  stockholders  of  the  two  com- 
panies being  different,  except  that  one 
person  connected  with  defendant compaoy 
was  at  the  time  of  the  sale  an  officer  of  the 
otiier  company.— Wyckoff  t.  Union  Loan 
&  Tmst  Co..  11  N.  Y.  &  488. 

Objeotioiu  waived. 

83.  The  complaint  in  an  action  to  restrain 
the  future  maintenance  of  an  elevated  rail- 
road in  front  of  plaintiff's  premises,  al- 
leged to  be  injured,  thereby,  also  claimed 
damages  for  the  injuries  alleged.  Seid, 
that  the  objection  for  misjoinder  of  causes 
of'  action,  not  having  been  taken  by  de- 
murrer to  the  comblaint,  as  provided  by 
Code  Civil  Proc.  N.  Y.  §  489,  was  waived. 
—Jefferson  v.  New  York  £1.  B.  Oa,  11  S. 
Y.  8.  488. 

88.  Where  an  answer  has  been  inter- 
posed, it  is  error  to  dismiss  a  complaint 
because  too  much  relief  is  piayed  for.— 
Sloan  v.  Birdsall.  U  N.  Y.  6.  814. 

84.  An  objection  to  a  complaint  on  the 
ground  that  its  atlegatioua  are  indefinite 
is  waived  by  service  of  an  answer. — ^Huber 
V.  Wilson,  11  N.  T.  &  877. 

FLEDGEL 

Rights  nuder  unrecorded  mortptge.  see 

C/iattel  MoTtgage$,  4. 
Subrogation  to  collateral  security,  see  Sub^ 
rogation,  2. 

Bights  of  pledgeor. 
1.  Plaintiff  contracted  witb  a  railroad 

company  to  construct  part  of  its  road,  the 
company  to  make  cbrtnin  advances  to  him 
in  money  and  in  ita  lirst-mortgage  bonds 
and  stock.  The  compaoy  not  furnishing 
money  as  ^reed.  O.  advanced  large  sums 
to  plaintiflTand  the  company  Issued  ita 
notes  for  the  amoants  so  adTanced.  to 
plaintiff,  which  he  transferred  to  G.  as  se- 
curity for  his  advances.  O.  subsequently 
presented  to  the  company  a  claim  against 
it.  includinir  these  notes,  whereupon,  witb 
plaintiff's  knowledge  and  approval,  the 
directors  of  the  company  authorized  ita 
president  **to  sell  and  deliver*'  to  G.  sec- 
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ond-mortgage  bonds  of  the  company  at  the 
rate  of  75  cents  on  the  dollar,  "toe  same  to 
be  delivered  in  part  payment  of  his  claims 
against  this  company;"  and  such  bonds 
were  so  detlTered  to  G.,  and  a  part  of  the 
notes  held  by  G.  were  surrendered  to  the 
company.  G.  bad  previously  purchased 
from  plaintiff,  at  85  cents  on  tne  dollar, 
the  first-morlgage  bonds  issued  to  plain- 
tiff by  the  company.  Plaintiff  was  not 
pecuniarily  responsible;  and.  in  G.'s  books, 
in  which  plaintiff  was  charged  with  the 
advances  made  to  bim  by  G.,  the  notes 
were  credited  to  him  at  76  per  cent  of  their 
amonnt,  as  "taken  from  contractor  at 
7S0/<|.  **  and  the  difference  was  credited  to 
the  Interest  account  as  discount  on  the 
notes;  the  company  was  charged  with  the 
whole  amonnt  of  the  notes,  and  credited 
with  15  per  cent  of  the  par  value  of  the 
bonds,  and  a  rabseqnent  entry  crediting 
to  plaintiff  the  discount  on  the  notes, 
was  canceled  as  "null  and  void,  hav- 
ing been  made  without  proper  directions 
from  O.  *  Seld,  that  the  taking  of  the  sec- 
ond-mortgage bonds  by  G.  was  not  merely 
a  rabatitntion  of  them  for  the  notes  as  ae- 
enrl^  for  plaintiff's  indebtedness  to  G., 
but  a  purchase  of  them  by  G.  for  his  own 
Iwneflt,  which  extinguished  the  indebted- 
nese  of  plaintiff  to  theextent  of  the  amount 
for  which  the  notes  were  transferred  in 
payment  for  the  bonds;  and,  on  an  ac- 
counting between  the  parties,  plaintiff  was 
entitled  to  a  credit  of  that  amount.  In- 
ORAHAU,  J.,  dissenting.— Griggs  t.  Day,  11 
N.T.&88S. 

lability  of  pledgee. 

2.  Although  the  delivery  of  a  warebouse 
receipt  to  the  pledgee  gives  him  the  right 
to  the  exclusive  and  absolute  control  of 
the  goods  pledged,  if  he  chooses  to  exer- 
cise that  right,  yet,  where  he  does  not  claim 
or  exercise  aucn  right,  and  the  pledgeor  has 
free  access  to  the  goods,  it  is  equally  the 
duty  of  the  pledgeorto  care  for  them  when 
he  knows  they  are  In  danger,  and  make  the 
damages  as  little  as  possible,  and,  where 
he  fails  to  do  so.  he  cannot  hold  the  pledgee 
resnonsible  for  the  loss.— WiUetts  t.  Hatch, 
11  K.  Y.  &  78. 

Policemen. 

See  Jfnnie^at  CorporaHoiu,  8-SOl 

POWERS. 

Testamentary  powers. 

Testatrix  bequeathed  most  of  her  per- 
sonal estate  to  oer  daughter,  and  directed 
her  debts  not  secured  by  mortgage,  lega- 
cies, and  funeral  and  testamentary  ex- 

Senses,  to  be  paid  out  of  her  property,  not 
tsUnguishing  personal  from  real  property; 


and  she  gave  her  executor  power  to  leH 
her  real  estate  in  terms  broad  enough  to 

authorize  such  sale  for  any  purpose  con- 
nected with  the  necessary  management  of 
her  estate.  The  personal  property  not  be- 
queathed to  her  daughter  was  insufficient 
to  pay  her  debts.  Heid.  that  the  executor 
was  authorized  to  sell  real  estate  to  pay 
debts,  and  that  the  proceeds  of  such  sales 
were  applicable  in  payment  of  demands  in 
favor  of  the  executor  as  well  as  any  other 
debts  of  testatrix.— In  re  Powers,  11 N.  Y. 
8.  886. 

PBAOnOE  m  CIVIL  OASES. 

See,  also.  Appeal;  Certiorari;  CosU;  JudQ' 
ment;  Jury;  N&a  Trial;  Partiet;  Plead- 
ing; Seferme*;  Trial;  r«niM  in  (MU 
Catw;  Wriu. 

Dismissal  and  nonsuit. 

1.  In  an  action  for  damages  for  breach 
of  an  agreement  to  devise  real  estate,  a 
motion  to  dlBmlas  the  complaint,  made  at 
the  trial  on  the  ground  that  the  agreement, 
being  oral,  is  void  at  law.  as  the  founda- 
tion of  an  action  for  damages,  though  it 
may  be  enforced  in  equity,  should  not  be 
granted  where  thecomplsdnt  contains  alle- 

gatiout  entitling  plaintiff  to  equitable  rO' 
ef,  and  where  the  court  has  Jurisdiction, 
and  Is  competent  to  give  such  relief.— An- 
drews V.  Brewster.  11  N.  Y.  a  884. 

2.  A  complaint  demanded  both  equitable 
relief  and  a  legal  remedy.  PlaintiSdid  not 
show  any  right  to  equitable  relief,  but  his 
right  to  a  legal  remedy  appeared,  and  the 
facts  on  which  a  recovery  at  law  depended 
were  put  in  issue  by  the  answer.  Heldf 
that  the  supreme  court  sitting  at  special 
term  would  not  dismiss  the  complaint,  but 
would  deny  the  equitaole  relief,  and  send 
the  issues  at  law  to  the  circuit  for  trial  by 
Jury.— Phelps  v.  City  of  New  York,  11  N. 
Y.  S.  657. 

8.  Where,  in  a  suit  brought  by  husband 
and  wife,  it  appears  that  the  latter  has  no 
interest  In  the  cause  of  action,  defendant 
is  not  entitled  to  a  dismissal  of  the  com- 
plaint as  against  both  plaintiffs,  but  onlr 
as  against  the  wife,  and  his  general  motion 
for  a  nonsuit  is  therefore  properly  denied. 
—Lord  V.  Lord,  11  N.  Y.  ST  889. 

 Fop  want  of  prosecution. 

4.  An  action  In  which  a  counter-claim 
was  pleaded,  being  on  the  calendnr  for 
trial,  was  reserved,  and  nothing' further 
was  done  by  either  party  for  nearly  three 
yeara,  when  defendant  moved  to  dismisa 
for  want  of  prosecution.  Plaintiff  there- 
upon offered  to  consent  to  restore  the  case 
to  the  calendar,  and  set  it  down  for  trial  at 
the  next  term  JJeld.  that  the  motion  to> 
dismiss  was  properly  denied.  —  Clare  v. 
Crittenden.  11  N.  Y.  S.  61&. 
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iTotloe  of  trlaL 

5.  The  service  of  an  amended  complaint 
«nd  the  aosiver  thereto  raise  a  new  lisne 
vhlch  mast  be  noticed  for  trial,  where  the 
-order  granting  the  amendment  did  not  re- 
quire as  a  condition  that  the  notice  of  trial 
vieretof  ore  served  should  ataad.— McBride 
T.  Laogan,  11  N.  Y.  a  630. 

•Serrioe  of  papers. 

6.  Code  Civil  Proc.  N.  Y,  8  WT.  sobd.  8. 
providing  for  the  service  of  papers  upon 
«n  attomeT  if  there  Is  no  person  in  charge 
of  his  office,  and  the  service  is  made  be- 
tween 6  o'clock  In  the  morning  and  9 
o'clock  in  the  evening,  by  leaving  the  pa- 
per In  a  conspicuous  place  In  his  office, 
etc.,  contemplates  a  service  when  the  of- 
^ce  le  open,  and  li  not  complied  with  by 
sliding  the  paper  into  a  closed  office 
through  a  letter-slot  fn  the  onter  door. — 
Livingston  v.  Kew  York  EL  &  Ca,  11 K. 
T.&8S9. 


ignmi 
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Prescription. 

Pvemmptioii* 
Am  AAImm^  1-8. 

Fiioe. 
Action  for,  see  Salt,  11-1& 

FBINCIFAIi  AND  AGBNT. 

See,  also,  Attonu^  and  OUmUt  Foetor*  and 
Brokers 

Bridenoe  of  agant^. 

1.  In  an  action  for  work  done  on  defend- 
ant's house,  testimony  that  defendant's 
architect  was  his  agent  In  respect  of  other 
work  done  on  tlie  house  Is  competent  to 
show  agency  of  the  architect  in  TMpect  of 
the  work  done  by  plalntiSC—American  En* 
caustic  Tiling  Co.  v.  Reich,  11  N.  T.  8. 
776. 

2.  In  an  action  against  a  corporation  on 
a  contract  alleged  to  have  been  made  with 
plaintiff  by  H.  on  behalf  of  defendant  as 
its  manager,  H.  wu  called  aa  a  witness  by 
defendant  to  show  the  course  of  basiness. 
die  restrictions  on  his  authority,  etc.,  and 
testified  that  he  was  manager  of  the  com- 
pany; and  this  was  not  contradicted.  Held, 
uat  the  evidence  established  his  agency. 
— Benesch  v.  John  Hancock  Mat,  Life  lais. 
Co..  IIN.  Y.a?ll 


8.  The  obligor  In  an  afreement  to  pay 
money  cannot  show  an  arrangement  made 
by  htm,  prior  to  the  agreement,  with  i 
third  person,  in  the  absence  of  the  obligee, 
wfauoby  the  obligor  was  to  be  released 
from  the  agreement,  there  being  no  evi- 
dence that  we  third  person  wu  the  obli- 
gee's agent.— Forbei  v.  Hms,  11  N.  Y.  8. 
47. 

Powers  of  agent. 

4.  Plaintiff,  on  an  Invitation  received  in 
reply  to  his  answer  to  an  advertisement, 
seelung  employment,  went  to  the  office  of 
defendant,  a  foreign  corporation,  and  was 
referred  by  defendant's  manager  to  one 
M .,  who  drew  np  a  written  application  for 
the  employment  of  plaintiff,  to  be  sent  for 
approval  to  defendant's  home  office,  which 
plaintiff  signed;  and  M.  engaged  him  in 
the  mean  time  at  a  weekly  salary,  and  de- 
manded and  received  from  him  a  deposit 
of  money  as  security  for  the  faithful  dis- 
charge of  his  duty.  Hie  application  was 
not  sent  to  or  approved  by  the  home  office. 
Held,  that  it  was  no  defense  to  an  action 
by  plaintiff,  to  recover  such  deposit  and 
salary,  that  Uie  manager  had  aotbority 
only  to  receive  applications  for  employ- 
ment, and  to  employ  appUcaats  after 
they  were  approved  by  the  company,  plain- 
tiff having  no  knowledge  of  this  Hmltation 
of  the  manager's  authority,  as  his  appar- 
ent authority  was  generaL— Benesch  v. 
John  Hancock  Hut.  Life  Ins.  Co.,  11  N.  T. 
S.  7U. 

LiabUlty  of  prinoipal  to  agent. 

6.  An  action  for  a  canvasser's  commis- 
sions involved  the  issue  whether  plaintiff 
was  entitled  to  pur  when  hla  orders  were 
sent  in,  or.  as  defendants  dstmed,  when 
the  subscriptions  were  "proved."  It  ap- 
peared that  there  was  no  inflexible  role 
when  canvassers  become  entitled  to  their 
pay,  that  some  canvassers  would  not  work 
on  "proved"  orders,  and  that  plaintiff  had 
a  reputation  as  a  canvaaser.  n^ntlfl  tea- 
tifled  that  hta  pay  did  not  depend  on  hit 
orders  being  proved,  and  this  was  corrob- 
orated by  several  witnesses,  but  was  con- 
tradicted by  defendants'  witnesses.  J9c/d, 
that  a  judgment  in  his  favor  would  not  b« 
disturbed.— Newhall  v.  Apptoton,  11  N.  Y. 
8.5a 

Liability  of  principal  to  third  per- 
son. 

6.  Where  pl^nUfl  washed  defendant's 
towels  under  an  employment  by  one  as- 
suming to  act  as  defendant's  agent,  but 
whose  authority  he  denied,  defendant's 
liabilltv  depends  on  the  auUiori^  of  the 
alleged  agent;  and  in  an  action  for  Ui« 
services  It  is  error  to  charge  that  the  uae  of 
the  towels  made  defendant  liable. — Ccne- 
itiu  V,  Roller,  n  K.  Y.  &  901 
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FroDdBBory  Notes. 

Sao  J^VvCCsU* /MtnuMAtt 

Prusala. 
RiffhU  of  citizens  to  take  title  to  land,  tee 

Publioatioii. 
Of  ■ommons,  tee  Wrti*,  fli 

Public  Improvements. 

See  Mmietpal  Oorporafyiu,  tt-88. 

Qui  Tam  and  Penal  Actious. 

Action  on  penal  statute  of  uotiier  state, 
see  Cor^tet  of  Lam,  S. 

QUO  WABBANXa 

Ouster  tcom  olBoe— Fine. 

Under  Code  ClvU  Proc  N.  Y.  §  1956, 
which  proTides  that  on  judgment  of  ouster 
from  office  In  a  corporation  the  court  may 
in  its  discretion  impose  a  fine,  such  fine 
will  not  be  Imposed  where  it  appears  that 
the  ousted  incumbents  held  under  regular- 
ly issued  certificates  of  election,  and  the 
contest  was  In  regard  to  the  rejection  of 
proper  votes,  and  reception  of  improper 
Totes.— People  t.  Weeks,  11  N.  Y.  S.  671. 

SAIIJtOAD  OOMPAiriES. 

See.  also,  UairrUtrt;  How  and  Stnti  Bail- 
roads. 

Liability  of  receiver,  see  Beeeieera,  ti, 

Forfeitnre  of  f^ranohise  —  Failure  to 
oonstruot  road. 

1.  Where  the  charter  of  a  railroad  com- 
pany proTides  that  upon  failure  to  com- 
mence or  complete  the  road  as  therein 
provided  the  company  "is  to  forfeit  the 
ilghM  acqnired  by  it  under  this  act. "  a 
cause  of  forfeiture  does  not  per  w  divest 
the  company  of  the  franchise  without  suit 
brougjit  for  that  purpose,  and  the  company 
cannot  be  attacked  for  Its  default  in  con- 
demnation proceedings  instituted  by  it— 
In  m  Brooklvn  SL  R  Co.,  11 N.  Y.  B.  181; 
In  re  Wing.  Id. 

Bonds  and  mcnrtgagea. 

2,  A  trust  company,  as  trustee  for  hold- 
ers of  the  first  mortgage  bonds  of  the  I*  & 


Railroad  Company,  and  of  the  H.  E.  Bail- 
road  Company,  in  which  the  L.  8.  Com- 
pany bad  been  merged  by  consolidation, 
obtained  iudgments  of  foreclosure  audi 
sale,  effective.  If  executed,  to  vest  title  in 
the  purchaser  under  them  of  the  L.  S.  Rail- 
road. P.  and  D.  were  holders  of  the  bonds 
of  both  companies,  claiming  to  act  for  the 
bondholders,  bid  off  (he  property,  payine 
nothing  bttt  the  costs,  and  naa  the  referees^ 
deeds  made  to  H.  and  L..  their  clerks.  H. 
and  L.  paid  nothing,  but,  at  the  request  of 
P.  and  £>.,  made  to  the  latter  their  bond  for 
$5,000,000,  secured  by  their  mortgage  of 
the  L.  8.  Railroad.  The  K.  Y..  B.  &  M. 
Company,  which  traa  formed  by  the  con- 
solidation of  the  H.  B.  Company  and  oth- 
ers, then  agreed  to  purchase  the  L.  H.  Rail- 
road, and  to  provide  for  the  payment  of 
the  $5,000,000  by  bonds  to  be  issued  by  it; 
and  H.  and  L.  conveyed  the  railroad  to 
that  company  for  a  nominal  consideration, 
subject  to  the  mortgage.  The  N.Y.,  B.  & 
M.  Company  thereupon  mortgaged  its  en- 
tire property .  and  sold  the  mortage  bonds,, 
to  the  amount  of  $6,000,000,  to  bona  fids 
purchasers,  and  out  of  the  proceeds  paid! 
to  P.  &  D.  part  of  the  H.  and  L.  mortgage. 
The  N.  Y»  B.  &  M.  Company,  in  conmnc- 
ti on  with  P.  and  D.,  leased  the  L.  S.  Itail- 
road  to  another  company,  and  soon  after 
became  inaotvent,  and  a  receiver  was  ap- 
pointed. The  lessee  of  the  L.  B.  Railroad 
abandoned  it,  and  one  R.  took  jpoasession 
of  the  road,  and  operated  it.  Thereafter 
oneS.,  oirning  bonds  of  the  L.  S.  Company, 
brought  suit.  In  behalf  of  himself  and  all 
others  similaxly  situated,  for  the  appoint- 
ment of  a  receiver  and  a  sale  of  the  railroad, 
making  defendants,  only  R..  the  N.  Y.,  B.& 
H.  Company,  and  its  receiver.  Applica- 
tions by  other  owners  of  bonds  of  the  L. 
S.  Company  to  be  made  parties  were  op- 
posed by  S.  and  denied  by  the  court;  liut 
one  T.,  claiming  to  own  L.  S.  bonds,  was 
associated  with  8.  as  plaintiff.  S.  and  T. 
procured  the  allowance  and  payment  of 
various  claims  againsttheproperty.which, 
even  if  valid,were  subsequent  to  the  mort- 
gages, and  of  large  sums  to  counsel.  The 
Judgment  directed  a  sale  of  the  property 
subject  to  the  receiver's  certificates,  and 
that  the  interest  thereon,  the  allowed 
claims,  unpaid  obligations  of  the  receiver, 
costs,  and  taxes,  be  paid  from  the  purchase 
money.  The  amount  of  the  liens  to  which 
a  preference  over  the  bonds  was  thusglven 
consumed  the  entire  property.  SeltTihst 
holders  of  the  L.  S.  bonds  who  were  not 
parties  and  had  not  assented  to  the  action 
Drought  by  S.  might  maintain  a  new  action 
for  a  sale  of  the  L.  8.  Railroad  under  the 
judgments  recovered  by  the  trust  company, 
and  for  relief  as  If  the  action  by  8.  had 
never  existed;  that,  as  against  such  bond- 
holders, the  receiver's  cerUflcatos  were  not 


Digitized  by 


Google 


INUEX. 


&  flrat  lien,  dot  wsb  a  judfi:meiit  eBtablieh- 
Ing  the  lien  of  the  holders  of  the  certifi- 
cates, and  directing  a  sale  of  the  railroad  to 
pay  them,  hindlng  on  such  bondholders 
not  scqnlescinff  in  the  action  by  B. — Stev- 
ens T.  Union  Tnut  Co.,  11  N.  Y.  a  S68. 

Aooidenta  at  crosainfrB. 

S.  At  a  railroad  crossing  freight-cars 
were  standiog  on  aside  track  with  an  open- 
ing between  tnem,  the  ends  of  the  cars  pro- 
jecting over  the  sidewalk.  A  boy,  ap- 
proaching from  that  aide  of  the  railroad, 
carrying  a  bag.  set  It  down  on  the  bumper 
of  the  car.  looked  around,  and,  taking  the 
bag.  passed  on,  but  was  struck  on  the  next 
track  by  an  engine,  and  killed.  It  was 
snowing,  and  tbe  wind  was  blowing  at 
about  40  miles  an  hour.  In  an  action 
against  the  railroad  company,  the  evidence 
as  to  whether  the  bell  of  tbe  engine  was 
mng  and  tbe  whistle  blown  in  time  to  warn 
the  boy.  and  as  to  the  speed  at  which  the 
engine  was  moving,  and  whether  the  flag- 
man at  the  crossing  was  at  bis  post,  was 
conflicting.  S«ld,  that  a  motion  to  direct 
a  verdict  for  defendant  was  properly  de- 
nied.—Tucker  V.  New  York  Cent.  &  H.  R 
R  Co.,  UN.  Y,  8.693. 

4  In  ao  action  against  a  railroad  com- 
pany for  the  alleged  negligent  killing  of 
plaintiff's  Intestate,  it  appeared  that  three 
of  defendant's  tracks,  guarded  by  gates, 
crossed  a  street  at  tbe  place  of  the  accident 
A  train  standing  on  the  middle  track  ob- 
structed tbe  view  of  tbe  third  track.  When 
deceased  arrived  at  tbe  crossing,  the  gates 
were  closed  for  a  passing  train.  He  waited 
for  tbe  gates  to  open;  and.  Just  after  pass- 
ing tbe  middle  track,  be  was  struck  by  an 
engine  and  tender  backing  at  an  unlawful 
rate  of  speed  down  the  third  track,  and 
concealed  from  view  by  the  sianding  train. 
Held,  that  tbe  question  of  defendant's  neg- 
ligence was  for  the  jury,  and  tbatthe  court 

firoperly  refused  to  direct  a  verdict  for  de- 
endant — Oldenburg  v.  New  York  Cent  & 
H.  R  R.  Co..  11  N.  Y.  B.  689. 

ft.  In  an  action  for  killing  plaintiff's  in- 
testate, it  appeared  that  an  engine  was 
backing  along  defendant's  track,  on  a  dark 
night,  at  the  rate  of  five  miles  an  hour,  tbe 
tender  first,  the  reversed  engine  next,  and 
the  caboose  coupled  to  the  bead  of  tbe  en- 
gine last,  and  that  decedent  was  struck  by 
tbe  teuder  as  he  attempted  to  cross  the 
track.  Plaintiff  testified  that  she  was  walk- 
ing about  three  feet  behind  decedent  when 
be  went  upon  tbe  track  at  the  time  of  the 
accident;  that  aa  tbey  approached  tbe  track 

ftlaintiff  looked  both  ways,  and  saw  no 
ight  or  car  coming,  beard  no  noise,  saw 
no  flagman,  heard  no  one  call  to  them,  and 
heard  no  bell  orwbistle.  Plaintiff  also  in- 
troduced evidence  that  no  signals  were  in 
(act  given,  and  Uiat  there  were  no  lights 


and  no  flagman.  Defendant's  evidence 
was  to  the  effect  that  the  proper  signals 
were  given,  and  that  decedent  was  warned 
by  the  flagman  not  to  cross  tbe  track,  ffe^d, 
that  tbe  evidence  was  sufficient  to  justify 
the  submission  to  the  Jury  of  defendant's 
negligence. — Wiwirowski  v.  Lake  Shore  & 
M.  a  Ry.  Co..  11  N.  Y.  a  861. 

6.  In  an  action  against  arailroad  company 
for  negligently  causing  the  death  of  plain- 
tiff's intestate  it  appeared  that  defendant's 
track  was  crossed  by  a  street  at  grade:  that 
about  40  feet  north  of  this  street  waa  a 
private  way,  used  by  the  public  as  a  drive- 
way, to  the  knowledge  of  its  owners  and 
the  officers  and  employes  of  the  defendant; 
and  that  intestate  was  driving  across  tlie 
track  on  the  private  way  when  the  accident 
occurred.  Neld,  that  an  instruction  that 
defendant  was  not  bound  to  give  the  stat- 
utory signals  when  80  rods  from  the  cross- 
ings, or  either  of  them,  was  properly  re- 
fused.— Cranston  v.  New  York  Cent  &  H. 

R  R  Co..  11 N.  Y.  am 

 Contributory  nesUgenoe. 

7.  In  such  action  the  question  whether 
intestate  had  his  horse  under  proper  con- 
trol was  one  of  f&ct  for  the  jurv. — Cran- 
ston V.  New  York  Cent  A  H.  R.  &.  Co..  11 
N.  Y.  &  SIS. 

8.  lo  an  action  for  kflllng  plalntifTs  In- 
testate it  appeared  that  as  decedent  at- 
tempted to  cross  defendant's  railroad  track 
on  a  dark  night  he  wag  struck  by  the  teu- 
dor  of  an  engine  which  was  backing  along 
the  track  at  five  miles  an  hour,  and  In- 
stantly killed.  Plaintiff  testified  that  at 
the  time  of  tbe  accident  she  was  walking 
about  three  feet  behind  decedent;  thatsbe 
looked  both  ways  and  saw  no  car  approach- 
ing, and  heard  no  noise,  and  that  there 
were  no  lights  to  be  seen,  no  signals  from 
the  engine,  and  no  flagman  at  the  crossing. 
Held  that,  thongh  It  did  not  appear  what 
precautions  decedent  took,  the  evidence 
was  sufficient  to  justify  the  submission  to 
tbe  jury  of  the  question  of  decedent's  con- 
tributory negligence.  Dwioht.  P.  J.,  dis- 
sentinK-— Wiwirowski  v.  Lake  Shore  ft  M. 

aRy.'co.,  11 N.  Y.  awi. 

0.  Deceased  was  killed  by  a  train  white 
attempting  to  drive  over  a  railroad  cross- 
ing with  wbich  he  was  perfectly  familiar, 
and  at  a  time  when  he  had  reason  to  know 
that  the  train  was  due.  The  flagman  was 
at  his  post,  not  only  giving  the  usnal  sig- 
nals of  the  approach  of  the  train,  but 
shouting  a  warning  to  deceased  himself. 
Tbe  track  on  which  the  train  was  approacb- 
ingwas  in  sight  for  a  distance  long  enough 
tn  have  enabled  the  deceased  to  avoid  the 
collision.  An  ice-cart  had  been  stopped 
by  its  driver  in  front  of  the  crossing  to 
await  the  passage  of  the  train.  Tbe  horse 
of  the  deceased  was  entirely  within  bis 


Digitized  by 


XSPfX. 


1089 


control,  but  he  droTe  at  a  trot,  and  witbont 
slacking  his  speed,  past  the  ibe  cart  and 
over  an  intervenlDg  track,  onto  the  track 
where  the  collision  orcarred.  Held,  that 
the  eTidence  was  insufficient  to  establish 
affirmatively  the  fact  that  deceased  was 
not  guilty  of  contribntory  negligence,  and 
that  a  Tcrdict  in  favor  of  his  administra- 
trix should  be  set  aside,  and  a  new  trial 
granted.  Corlbtt,  J.,  dissenting^— Malll- 
ran  T.  New  York  Cent.  &  H.  R  R.  Co.,  11 
N.  Y.  8.  433. 

10.  Deceased  was  killed  at  a  place  where 
three  tracks  gaarded  by  gates  crossed  a 
street.  A.  train  standing  on  the  middle 
track  obstructed  the  view.  When  deceased 
arrived  at  the  crossing  the  gates  Were 
closed  for  a  passing  tram.  He  waited  for 
tbe  gates  to  open,  and  just  after  passicg 
the  middle  track  he  was  struck  by  an  en- 
gine  and  tender  backing  at  an  unlawful 
rate  of  speed  down  the  third  track,  and 
concealed  from  view  by  the  standing  train. 
Ngld,  that  deceased,  having  waited  for  the 
gates  to  open,  and  seeing  a  team  enter  the 
opposite  side  of  the  crossing,  had  a  riglit 
to  take  it  for  granted  that  the  crossing  was 
safe,  and  his  failnre,  after  passing  tbe 
standing  train,  to  stop  and  look  both  ways 
ia  not  sncb  conclusive  evidence  of  con- 
tributory negligence  as  will  warrant  the 
court  in  taking  the  case  from  the  Jury.— 
—Oldenburg  T.  New  York  Cent.  &  H.  R 
R.  Co.,  11  N.  Y.  8.  889. 

 liOOking  and  listening. 

11.  In  an  action  for  thealleged  negligent 
fcllling  of  plaintiff's  intestate  at  a  railroad 
crossing,  a  witness  testified  that  deceased, 
before  crossing,  faced  towards  tbe  direc- 
tion from  which  tbe  engine  came,  and  that 
bil  eyes  and  all  his  movementswere  in  that 
direction.  Sold,  that  a  request  to  charge 
tbe  jury  that  there  was  no  evidence  that  he 
looked  for  an  approa(Aing  train  was  prop- 
erly refnsed.— Tucker  v.  New  York  Cent. 
A  H.  R  R  Co..  11  N.  y.  S.  69S. 

 Srldenoe. 

12.  In  an  action  for  tbe  alleged  negligent 
killing  of  plaintiff's  intestate  at  a  railroad 
crossing,  evidence  as  to  the  appearance  of 
the  injuries  of  deceased  when  be  was  taken 
oat  from  under  the  engine  is  admissible  as 
a  statement.  In  part,  of  the  accident,  and 
also  as  a  means  of  determining,  from  the 
character  of  the  wounds,  his  position  when 
Btrnck  by  tbe  eneine. — Oldenburg  v.  New 
York  Cent  &  H-ll.  R  Co.,  11  N.  Y.  S.  689. 

lit.  In  an  aclioD  for  the  alleged  negli- 
gent killing  of  plaintiff's  intestate  at  a  rail' 
road  crossing,  where,  on  cross-examination 
of  tbe  dreman  on  tbe  engine  causing  the 
accident.  ptaiotlS  has  catted  out  the  fact 
that  several  persons  were  allowed  to  get 
an  the  engine  shortly  before  the  accident, 
plalBtlff,  in  order  to  aicertsin  whether  (he 


flreman's  attention  had  not  been  diverted 
from  his  duties,  ma^  further  ask  whether 
this  was  not  forbidden  by  defenduit'a 
rules,  though  the  rules  themselves  are  the 
best  evidence.— Oldenburg  v.  New  Twk 
Cent  &  H.  R  R  Co..  11  N.  Y.  8.  689. 

14.  An  ordinance  limiting  the  rata  of 
speed  of  trains  within  the  city  limits, 
though  not  pleaded,  is  admissible  in  evi- 
dence to  show  that  the  train  was  running 
at  an  unlawful  rate  of  speed. — Oldenburg 
V.  New  York  Cent,  ft  EU  R  B.  Co.,  11  K 
Y.  8.  689. 

15.  In  an  action  for  the  alleged  negligent 
killing  of'plaintiff'B  intestate  at  a  railroad 

crossing,  tbe  admission  of  evidence  that 
the  flaeman  was  lame  was  unobjcctlona- 
ble.— Tucker  v.  New  York  Cent  &  H.  R 
R  Co.,  11  N.  Y.  S.  693. 

16.  In  an  action  for  injuries  sustained  by 
plaintiff's  intestate  at  a  railroad  crossing, 
the  exclusion,  as  exhibits,  of  fla^  alleged 
to  be  similar  to  the  one  used  by  the  flag- 
man at  tbe  time  of  the  accident,  and  the 
testimony  relating  to  tbem  did  not  consti- 
tute error  such  as  to  entitle  defendant  to  a 
new  trial.— Quill  v.  New  York  Cent  &  H. 
R  R  Co..  U  N.  Y.  S.  80. 

17.  In  an  action  for  injuries  sustained  by 
plaintiff's  intestate  at  a  railroad  crossing. 
It  was  not  error  to  refuse  an  Instruction 
that,  in  consideringwhetherthe  stationing 
of  flagmen  by  defendant  was  suflScient  to 
warn  persons  of  approaching  danger,  the 
fact  that  it  did  not  appear  that  at  anytime 
previous  an  accident  had  occurred  at  that 
place  must  be  taken  as  conclusive  proof  of 
such  sufficiency. — Quill  v.  New  York  Cent. 
A  H.  R  R  Co..  UN.  y.  &  80. 

 InstraotionB. 

18.  While  plaintiff's  Intestate  was  stand- 
ing at  a  railroad  crossing  outside  of  the 
westerly  track,  which  was  not  In  use  for 
passing  trains,  a  coal-cart  collided  with  a 
passing  train,  and  was  thrown  forward  up- 
on him.  inflicting  injuries  whiob  canaed 
hia  death.  Tbe  trial  judge  refused  to 
charge  that  If  the  negligence  of  tbe  driver 
of  the  cart  caused  the  accident  plaintiff 
could  not  recover,  but  did  charge  that 
there  could  be  no  recovery  if  tbe  accident 
was  caused  exclusively  by  tbe  negligence 
of  the  driver.  Beld  no  error.—Quill  t. 
New  York  Cent  ft  H.  R  R  Co..  11  N.  T. 

a  80. 

19.  It  ^as  proper  to  charge  that  if  a  sud- 
den and  instinctive  effort  on  the  part  of 
tbe  driver  of  the  cart  to  escape  impending 
danger  after  receiving  warning  thereof  re- 
sulted in  the  accident  there  not  being  suf- 
flcient  time  to  form  an  Intelligent  and 
deliberate  judgment  as  to  the  beat  meana 
of  escape,  negligence  was  not  imputable  to 
him.-6ufH  V.  New  York  Cent  ft  a  R  R. 
Co.,  UN.  Y.  8.  801 
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20.  Id  an  action  for  injaries  lastaioed  at 
a  railroad  crossing,  the  mere  statement  of 
the  trial  justice  that  the  crossing  was  a 
dangerous  one  was  oot  subject  to  a  valid 
exception,  the  charge  having  left  all  es- 
sential facts  to  be  determined  by  the  Jury. 
—  QuUl  T.  New  York  Cent  &  B.  B.  B.  Co., 
11  N.  T.  &  80. 

Fires  set  by  locomotives. 

31.  In  an  action  against  a  railroad  com- 
pany for  negligently  setting  Are  to  plain- 
tiff's property,  where  tbe  issue  involved 
was  whether  a  particular  engine  of  defend- 
ant, or  one  operated  by  another  company, 
caused  the  fire,  it  appeared  that  the  latter 
engine  passed  the  scene  of  tbe  fire  a  few 
minutes  before  defendant's  engine,  and 
that  DO  one  saw  any  evidence  of  the  escape 
of  dangerous  cinders,  but  that,  immediately 
after  defendant's  engine  bad  passed,  the 
flre  which  caused  the  loss  was  afscovered. 
Several  witnesses  testified  to  the  emission 
of  large  burning  coals  from  defendant's 
engine,  and  It  was  also  shown  that  such 
engine  bad  previously  caused  several  fires 
in  the  netgnborhood.  Held,  that  a  Judg- 
ment in  plaintiff's  favor  would  not  be  dis- 
turbed.—Collins  T.  New  York  Cent,  ft  B. 
R.  K  Co..  11  N.  T.  S.  808. 

22.  In  an  action  against  a  railroad  com- 

f)any  for  the  negligent  burning  of  build- 
Dgs  situated  near  its  track,  evidence  that 
the  flre  was  not  seen  along  tbe  track  be- 
fore defendant's  train  passed;  that  it  was 
seen  15  or  20  minutes  afterwards;  that  the 
weather  was  very  dry:  that  there  waa  no 
one  about  before  the  fire  started;  and  that 
all  engines  emitted  sparks. — was  sufficient 
to  be  submitted  to  the  jury  on  the  question 
whether  defendant's  engine  caused  the  In- 
^rg.-^illings  v.  Fltchburgh  R.  Co.,  11  N. 

28.  In  an  action  against  a  railroad  com- 
pany for  the  negligent  burning  of  build- 
ings situated  near  its  track,  it  appeared 
that  the  fire  occurred  in  April.  There  was 
evidence  that  along  tbe  track  at  the  place 
in  question  there  were  weeds,  yarrow,  and 
bnraock  that  grew  there  the  summer  be- 
fore, as  well  as  bushes  and  weeds  two  feet 
high,  and  that  there  was  also  a  pile  of  dry 
chTppIngs  from  pine  trees.  Held,  sufficient 
to  justify  a  finding  that  defendant  negli- 
gently permitted  alonp  itstrack  an  accumu- 
lation of  combustible  material  which 
caused  the  flre.— Billings  v.  Fitcbbnrgh  B. 
Co..  11  N.  Y.  a  887. 


RAFB. 

Sridenoe. 

1.  At  the  trial  for  rape,  a  physician  testi- 
fied that,  nearly  three  months  after  the 
time  when  the  offense  was  alleged  to  h&ve 
been  committed,  be  made  an  eumlnation 


of  the  prosecutrix,  and  found  tbe  hvmen 
absent;  that  there  were  traces  of  ft,  but  it 
was  not  Intact,  and  not  In  a  normal  condi- 
tion for  a  virgin.  Held,  that  evidence  was 
competent  on  behalf  of  defendant  that 
prosecutrix  had  had  intercourse  wfUi  oth- 
ers; and  that  she  might  be  asked,  on  cross- 
examination,  whether  she  had  acknowl- 
edged to  a  person  named  that  she  wrote  to 
a  certain  man,  "and  asked  him  bow  be 
would  like  to  do  it  to  her.  "—People  v.  Bet- 
singer,  n  N.  Y.  S.  916. 

3.  At  a  trial  for  rape,  prosecutrix  testi- 
fied that  the  offense  was  committed  on 
January  81,  1886;  that  she  had  connection 
with  him  again  on  one  occoalon;  and  tb&t 
she  told  QO  one  what  had  occurred  until 
September,  1887,  when  she  told  her  sister. 
Held,  that  the  admission  in  evidence  of 
this  disclosure  was  error,  it  being  too  re- 
mote from  the  alleged  offense. —People  v. 
Loftus,  11  N.  Y.  8.  «05. 

8.  Evidence  of  her  pregnancy  at  the 
time  of  making  aach  admission  had  no 
relevancy  to  the  crime  charged,  and  was 
reversible  error.— People  Loftne.  11  X. 
Y.  a  906. 

ConviOtiOIl  of  BHMllt. 

4  At  the  trial  of  an  Indictment  charg- 
ing, in  different  counts,  rape  and  ass&nlt 
with  intent  to  ravish,  the  evidence,  if  be- 
lieved, proved  the  alleged  Intent  to  have 
been  fully  consummated.  SsM,  that  de- 
fendant could  not  be  oonvtcted  of  auault 
in  the  second  degree,  vnder  Pen.  Code  N. 
Y.  §  218.  Bubd.  0,  defining  that  offense  as 
an  assault  "with  Intent  to  commit  a  felony. ' 
and  that  it  was  error  to  refuse  a  request  to 
instruct  the  jur^  that  there  waa  no  evi- 
dence "to  sustam  any  verdict  except  the 
crime  of  rape.  "—People  v.  Aldrich,  11  N. 
Y.  &  464. 

BEOEIVEBS. 

Commission,  see  OhaOel  Mortgagm,  S. 
Execution  sale  after  eppointment,  see  Bx- 

ecution,  & 

Appointment. 

1.  In  an  action  by  a  Judgment  creditor 
to  set  aside,  as  fraudulent,  convevances 
made  by  the  judgment  debtor  to  her'sister. 
and  by  the  latter  to  defendant  R..  amotion 
for  an  injunction  to  restrain  R.  from  col- 
lecting  tbe  rents,  and  for  the  appointment 
of  ft  receiver,  was  made  on  allegations  of 
fraud  in  the  complaint  and  affldavita,  on  a 
general  statementof  Information  only,  and 
on  an  affidavit  alleging  admissions  by  R., 
and  also  by  B.,  who  neld  mortgages  on 
the  property,  and  who  was  allegeato  be 
a  party  to  the  fraud.  The  afiegfttions 
were  positively  denied  In  the  answer  of 
R..  and  in  affloftTitsbT  R  and  S.,  and  the 
alleged  admission!,  wnich  were  very  Im- 
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probable,  were  also  doDlnd  In  such  ^da* 
vita,  irtaich  farther  stated  facta  lowing 
the  coDTeyance  to  R.  to  have  been  taken 
bj  him  for  the  protection  of  the  holders 
of  mortgages  on  the  proper^,  irbich  were 
▼alid  incumbrances,  most  of  tbem  prior  to 
S.'s  mortgage;  and  that  R  had  managed 
the  proper  in  good  faith  and  as  well  as 
It  coald  be  done,  for  the  benefit  of  all  con- 
eemed.  Plaintiff's  Judgment  una  labse- 
quent  to  all  the  mortRaRes,  and  to  the  deed 
to  R  JiM,  that  the  motion  for  an  tnjunc* 
ilon  and  a  recelTer  should  be  denied. — Em- 
pire Par.  A  OdnsL  C&  r.  Boblnson,  11  N. 
Y.  &640. 

Bight!  and  {wwen. 

8.  A  corporation  was  dissolved  for  en- 
tering into  a  partnership  for  the  illegal  pur- 
pose of  monopolizing  the  manufacture  and 
Bale  of  (ugar.  and  a  receifer  of  tlis  corpo- 
raUoo  was  appointed,  with  directions  to 
convert  its  property  Into  money.  Held, 
that  as  the  partnership  agreement  was  ille- 
gal, the  receWer  was  not  entitled  to  an  ao- 
conntlnc  of  the  partnership  property.— 
Gray  v.  Oxnard  Bros.  Co..  11  N.  T.  a  11& 

8.  Hie  receiver  having  no  power,  by  Tir- 
tne  of  hfa  poaltlon.  to  interfere  on  behalf 
of  the  public,  and  the  partnership  having 
ceased  on  the  dissolution  of  the  corpora- 
tion, and  the  receiver  never  baving  been  a 
member  of  the  partuershlp.  the  {act  that 
the  other  partners  are  continuing  to  carry 
on  the  Illegal  business  fornishes  no  reason 
for  a  court  to  entertain  the  receiver's  suit 
to  have  the  oontract  declared  illegal,  and 
to  have  a  receiver  and  an  accounting  of  tbe 

Eartnershlp  property.— Oray  v.  Oznard 
ros.  Co.,  UN.  T.&llB. 

AotlOQB  against. 

4.  The  receiver  of  a  railroad  company  Is 
properly  substituted  as  defendant  in  an 
action  for  tort  committed  by  tbe  company 
before  his  apoolntmeot.— Decker  v.  Gard- 
ner, 11  N.  T.  &.  888. 

Iiiabillty  for  InJnries  to  employes. 

6.  The  receiver  of  a  railroad  company, 
who  is  operating  the  road  in  the  usual 
manner,  cannot  escape  liability  for  injuries 
to  bis  employes  owing  to  the  employment 
of  an  Insufficient  number  of  trackmen  to 
keep  the  track  in  good  repair,  on  the  ground 
that  the  lack  or  sufficient  trackmen  was 
owing  to  the  want  of  funds  In  bis  bauds, 
as  the  road  was  not 


I  the  road  was  not  paying  running  ex- 
inset.— Qraham  v.  Chapman,  11  N.  z.  B. 


Beeogrnlwioe. 


BeconTention. 

Bm  Set- Off  and  Counter- t  'lainK 
V.llN.Y.8.— 66 


BBOOBDS. 

Of  mortgage,  see  <^atM  Mortgage$,  8,  8. 

Surrogates*  records— Wills. 

Laws  N.  Y.  1890,  c.  l.'iS,  confirming  all 
acts  of  surrogates  in  certifying  the  records 
of  their  office,  covers  tbe  record  of  a  will 
In  a  case  existing,  and  undetermined  in  the 
courts,  at  tbe  time  of  the  .passage  thereof. 
—Petes  V.  Voliner,  11  N.  T.  a  653. 

Appeal  from  order  modifying  referee's  re- 
port, see  Appeal,  13. 
 of  reference,  see  Appeal,  8,  4. 

Fees. 

A  referee  appointed  to  take  and  state  tiie 
account  of  an  assignee  for  benefit  of  cred- 
itors is  not  entitled  to  fees,  as  for  a  hear- 
ing, for  daya  on  which  nodilng  more  was 
done  than  the  filing  with  him  of  claims  of 
creditors,  and  the  examination  thereof  by 
bim.  nor  for  days  on  which  he  merely  ex- 
amined papers  offered  In  evidence,  at  a 
single  bearing;  and  a  charge  of  fees  for  19 
days  for  examination  of  evidence,  and 
preparation  of  report,  upon  evidence  of- 
lered  at  two  bearings,  is  exoessive.Wonea 
V.  Newton,  11  N.  T.  B.  510. 

Befonuatloii. 
Of  contracts,  see  ffquiijf,  l. 

Release  and  Discharge. 

See  Accord  and  tkiHifaeticn;  Payment 
Of  claim  for  injuries  to  minor,  see  Infa^ 
ey,  1. 

Judgment,  see  Judgment,  15. 

BEUaiOnS  SOCIETIES. 
Mandamm  to  officers,  see  ltandamu», 

Possession  of  corporate  seal. 

The  rector,  church- wardens,  etc.,  of  an 
Incorporated  church,  cannot  maintain  re- 
plevin for  the  corporate  seal  against  the 
treasurer  of  the  cnurcb,  where  a  rule  of 
the  church  declares  that  the  treasurer  shall 
"safely  keep  *  »  •  the  corporation  seaL  * 
~Bector,  etc,  of  the  Protestant  Episcopal 
Church  of  St.  Stephen  v.  Blackhurst.  11  iS. 
T.  8.668. 

Bent. 

See  Landtord  and  Tenant,  ^  8, 

Bepalrs. 
See  Landlord  and  T«natU,  4. 
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EEFUCVIM. 

By  diareh  offlcen  anlnit  treunier  for 
corporate  haI,  m  BeUgieuM  BoetettM. 

When  1160. 

1.  Replevin  for  goods  obtained  from 
pl^nUff  by  franduleDt  representations  by 
a  purchHer  may  be  maintained  against 
auctioneers  having  actual  posaesaion  of 
the  goods  by  delivery  to  them,  for  the  pur- 
pose of  sale,  from  a  subsequent  purchaser 
with  notice.— Orossman  v.  Walters,  11  N. 
Y.  S.  471. 

2.  Platntift  took  possession  of  goods  pre- 
viously  mortgaged  to  him.  and,  on  sale  by 
virtue  of  the  mortgage,  bid  them  in,  and 
retained  the  possession.  The  mortgagors 
subsequently  made  a  general  assignment 
for  benefit  of  creditors;  and,  a  few  days 
thereafter,  the  sheriff  levied  on  and  took 
the  goods  from  plaintiff  under  executions 
agaiDBttbe  mortfcagors.  //sbi,  that  plain- 
tiff's possession  of  the  property  was  suffi- 
cient to  sustain  replevin  by  him  therefor 
against  the  sheriff;  and  that  the  latter 
could  not  defeat  such  action  by  showing 
merely  that  plaintiff's  mortgage  wasfraud- 
ultsnt  as  to  creditors,  since,  in  that  case, 
the  title  to  the  property  would  be  in  the 
assignee,  which  would  not  justify  the  sher- 
iff's taking  from  plaintiff.— Gnllford  t. 
Mills.  11  N.  Y.  S.  261. 

Sividenoe. 

8.  Id  an  action  to  recover  goods  obtained 
on  credit  by  fraudulent  representations, 
theT«  was  no  direct  evidence  of  value,  but 
the  prices  agreed  to  be  paid  by  the  pur- 
chaser, and  by  subsequent  purchasers  un- 
der him,  were  shown.  Hetd  that,  In  the 
absence  of  evidence  to  the  contrary,  the 
inference  was  that  the  goods  were  worth 
the  price  for  which  they  were  originally 
purrbaBed.— Grossman  v.  Walters,  11  N.  Y. 
B.  471. 

Betorn  to  defendant — Affidavit. 

4.  Under  Code  Civil  Proc.  N.  Y.  %  1704, 
providing  that  defendant  in  replevin  to  re- 
claim the  goods  must,  among  other  things, 
deliver  to  the  sheriff  "an  affidavit  contain- 
ing itn  allegation  either  that  the  defendant 
la  the  owner  of  the  chattel,  or  that  he  is 
lawfully  entitled  to  the  possession  thereof, 
by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set 
out."  defendant's  affidavit  that  he  is  a 
warehouseman;  that  the  goods  were  de- 
posited with  him,  as  such,  by  one  A. ;  that 
ne  issued  his  receipt  tlierefor;  and  that,  to 
the  best  of  bis  information  and  belief.  A. 
Is  the  owner,  and  entitled  to  the  possession 
thereof, — is  sufficient. — Lange  t.  Lewi,  11 
N.  Y.  8.  m 

Heply. 

8m  PUadina,  6.  7. 


Bm  Adjvdloata. 

Bee  J%igmmtt,  8-1& 

Besdssion. 

Of  Bale  for  fraud,  see  Bale,  4-9. 

Bevoltlng  Trosta. 
See  3Vi»<i,3-& 

Betlring  Fartiier. 

Liability,  see  PmtnttMp,  i. 
See  TaanUon. 

Hovlow* 

On  appeal,  see  Appeal,  19-40. 

Revocation. 

Of  will,  see  WiOM,  4. 

Bipaxian  Rights. 
See  Wat&n  and  WaUr-Oomnm, 

jtiflk  of  Bmplosrmeiit. 

See  MaHfranA  Stnant,  W-ftL 

Elvers. 

Bee  Watere  ami  Watei^Cottrem, 

Boads. 

See  JS^vi^e. 

Bobbery. 
ConTtction  of  larceny,  see  Ortm§iislLm,9. 

BALK 

See,  also.  Vendor  and  Vendee, 
Action  by  vendor  for  fraud,  see  (hnmiraey. 
Of  iiqnor,  see  Intoxieating  JJquera,  1-8. 
Transfer  by  conditional  vendee,  aee  7W- 
ver  and  Onmereian, 

What  oonatitutes. 

1.  In  an  action  for  the  price  of  ilats 
manufactured  by  plaintiff,  and  delivered 
to  defendant,  the  controversy  was  as  to 
the  existence  of  a  contract  by  defendant  to 
receive  and  pay  for  the'  goods,  the  material 
testimony  being  given  by  plaintiff,  and  Q.. 
defendant's  manager.  Th^  both  agree 
that  plaintiff  was  asked  for  and  preeonted 
an  estimate  of  ttie  quantitlet,  deecrlptlon. 
and  prices  of  the  slats.  G.  testified  thai 
the  prices  given  were  too  higli.  mad  he  r» 
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fused  to  receive  tiiem.  FUIntiff  testified 
that  he  gave  the  bid  to  G.,  who  asked  how 
Goon  he  could  have  them,  and  was  an- 
swered. "Right  away."  He  then  asked 
bow  soon  he  could  have  some  of  them,  and 
the  answer  was.  "In  two  or  three  dajs;" 
and  that  O.  then  replied,  "AU  right " 
11^,  that  this  was  aumcient  to  carry  the 
case  to  the  Jury,  and  that  their  finding  in 
plaintiff's  favor  would  not  be  disturbea.— 
Barwick  T.  GaBt  LItb.  ft  Eng.  Co.,  11  N. 
Y.  S.  873. 

2.  Several  persons  agreed  with  the 
agent  of  a  corporation  to  buy  100  shares  of 
corporate  BtocR.  At  a  meeting  of  the  pur- 
chasers and  the  agent,  each  purchaser 
called  out  the  number  of  shares  that  -he 
would  take,  and  the  certificates  were  after- 
wards delivered  to  each  eubscriber.  accord- 
ing to  the  amount  for  which  he  aubicribed. 
The  obligation  to  deliver  the  stock  did  not 
become  fixed  until  the  entire  amount  (100 
•hares)  was  snbscribed  for.  Seld  not  a 
Joint  purchase,  but  a  sale  of  specific  allot- 
ments of  a  gross  amount  to  Individual  buv- 
era.— Moore  v.  Robertsoo,  11  N.  Y.  8. 7W. 

8L  Furniture  manufactured  under  a  con- 
tract that  It  should  be  "finished  in  a  good, 
workman-like  manner"  was  accepted  and 
paid  for  by  tiie  vendee  with  knowledge  that 
It  was  not  finished  in  a  proper  manner. 
Meld,  that  the  vendee  could  not  afterwards 
soe  for  damages  on  account  of  the  defective 
flnishing,  there  being  no  such  warranty  of 
the  furniture  as  would  survive  its  accept- 
anca.— Smith  v.  Servls,  U  N.  Y.  8.  801. 

BeBOiidon — ^Frand. 

4.  Statements  by  a  purchaser  as  to  his 
solvency,  made  in  April,  cannot  be  legally 
regarded  as  an  assertion  of  bis  financial 
-standing  In  October  and  November  follow- 
ing.—Hotcbkins  v.  Third  Nat.  Bank.  11  N. 
Y.  &  aaO;  Same     Martin.  Id.  806. 

6.  In  an  action  to  rescind  a  sale  for  fraud 
and  to  recover  the  property,  plaintiff  must 
establish  representation,  falsity.  »cienter, 
deception,  and  injury,  and  all  these  must 
conrur  before  a  recovery  can  be  had. — 
Hotchklns  v.  Third  NaU  Bank,  11  N.  Y.  S. 
230:  Same  v.  Martin,  Id.  806. 

&  Theownersof stock, whowereofflcers 
of  the  corporatlon.sold  some  of  their  shares 
under  an  agreement  with  the  purchasers 
that  the  money  should  be  used  to  buy  a 
certain  secret  process.  After  the  sellers 
had  placed  the  money  to  the  credit  of  the 
corporation,  but  before  any  of  it  had  been 
used,  they  discovered  that  there  was  do 
secret  process.  Afterwards  this  money 
became  so  mingled  with  other  moneys  of 
the  corporation  as  to  be  incapable  of  iden- 
tifloatlon.  MtU,  that  the  contract  of  sale 
would  be  resdnded,  and  a  retnrn  bv  the 
■allert  of  the  purchase  mon^  decreed,  but 


no  trust  would  b*  declared  as  to  the  funds 
in  the  hands  of  the  corporation  or  its  re- 
ceiver.—Moore  T.  RobertMn,  11  K.  Y.  B. 

798. 

7.  Where  a  merchant  owes  $2S(^.000  more 
than  he  is  able  to  pay,  and  writes  to  one 
from  whom  he  wishes  to  buy  goods  that 
he  Is  good  beyond  question,  the  referee  is 
justified  io  finding  that  he  bought  the 
goods,  not  expecting  to  pay  for  them, 
though  the  evidence  shows  that  hedid  not 
fully  realize  his  condition. — Dobaon  v. 
Warner,  11  N.  Y.  S  760. 

8.  In  replevin  for  goods  alleged  to  h^ve 
been  purchased  by  one  G.  with  intent  not 
to  pay  for  tbem.  plaintiffs'  requests  to 
charge,  and  the  replies  of  the  court,  were 
as  follows:  "If,  at  the  time  G.  received  the 

foods,  notwithstanding  what  he  might 
ave  thought  when  he  made  the  contract, 
he  knew  or  had  reasonable  cause  to  know 
that  he  could  not  go  on  in  business,  he  is 
eoually  chargeable  with  intent  not  to  pay. 
Ths  Court.  The  Intent  must  be  at  the  time 
the  contract  was  made. "  "If  G.  knew  him- 
self to  be  insolvent,  and  had  no  reasonable 
expectations  of  paving  for  the  goods,  that 
is  a  sufficient  evidence  of  fraud  to  avoid 
the  sale.  The  GourL  If  he  knew  he  was 
insolvent,  and  had  reason  to  believe  he 
could  not  pay  for  them,  the  proposition  is 
correct "  It  was  not  enough  for  G  to  say 
"that  it  was  perhaps  uncertain  ifhat  day 
he  would  be  obltgea  to  stop  payment:  that 
if  he  was  insolvent  he  might  stop  any  day. 
He  cannot  be  permitted  to  say  he  intended 
to  pay  for  a  large  bill  of  goods  ordered  by 
bim,  •  tt  •  and  received  by  him  six 
days  before  his  assignment.  The  Court. 
That  Is  a  question  for  the  jury."  "In  the 
absence  of  proof  of  unforeseen  circum- 
stances to  cbangehlscnudltion  between  the 
purchase  and  the  receipt  of  the  goods  and 
the  failure,  Q.  will  be  presumed  to  have 
known  that  he  must  fail,  and  to  have  con- 
templated an  assignment,  when  he  received 
the  goods,  six  days  before.  The  Court. 
That  is  a  question  for  the  jury,  **  Held  that, 
taking  these  propositions  together,  it  could 
not  be  said  that  the  court  withdrew  from 
the  ^ntj  the  question  of  G.'s  Intent  at  the 
time  of  the  purchase  and  acceptance  of  the 
goods.— Wbittin  V.  Fitzwater,  11  N.  Y.  S. 
297. 

9.  On  purchases  of  goods  by  K.,  made 
partly  in  May,  but  mostly  io  Juoe.  credit 
was  obtained  by  him  upon  statements  as  to 
bis  means,  made  either  to  the  dealers  di- 
rectly, or  to  an  association  which  commu- 
nicated the  same  to  them,  to  the  effect  that 
he  had  a  large  unimpaired  capital.  He  had 
been  insolvent  during  several  months,  and 
testified  that  be  was  aware  of  his  insolv- 
ency in  the  middle  of  June,  hnt  made  pur- 
chases until  June  &9th,  when  he  sold  hfi 
entire  stock,  but  made  no  payments  for 
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the  goods  thui  parchased.  Held,  that  his 
fraud  would  sustain  a  recovery  of  the 
goods  from  his  vendees,  unless  they  pur- 
chased from  htm  in  good  faith,  and  for  a 
valuable  consideration.— QroMmanv.  Wal- 
ters, 11  N.  T.  S.  471. 

LisbUit7  for  goods  broken  befbre 
deUv«ry. 

10.  Where  glass-ware  was  shipped  by 
plaintiff  in  Connecticut  for  delivery  to  de- 
lendant  in  New  Torfc,  tbe  freight  to  be 
paid  by  plaintiff,  the  risk  of  transportation 
was  on  him,  and  defendant  was  not  liable 
for  the  price  of  goods  broken  before  deliv- 
ery.—Hurray  V.7I.  J.  Nichols  Haauf  g  Co.. 

UN.  Y.  a  m 

Aotion  for  prioe. 

11.  Plaintiff  contracted  to  famish  to  de- 
fendants aspecified  quantity  of  goods  man- 
ufactured by  plaintiff,  for  which  defend- 
ants were  to  give  their  acceptances,  tbe 

floods  to  be  shipped  during  the  year  fol- 
owlng.  For  several  months  of  tbat  year, 
plaintiff  famished  the  goods,  and  defend- 
ants gave  therefor  acceptances  or  notes, 
until,  upon  one  of  the  notes  becoming  due, 
and  not  being  paid,  plaintiff  refused  to 
send  more  goods,  and  defendants  then  re- 
fused to  give  notes  for  shipments  that  bad 
been  made,  and  failed  to  pay  notes  that 
matured  afterwards.  Held  that.  In  the  ab- 
sence of  any  default  on  plaintiff's  part 
which  could  excuse  defendants'  non-pay- 
ment, plaintiff  could  maintain  an  action 
agiUnst  them  for  the  value  of  tbe  goods  de- 
livered.—Kokomo  Straw  Board  Co.  t.  In- 
man,  11  N.  T,  B.  m. 

13.  Where  a  snle  is  of  articles  to  be  man- 
ufactured, an  offer  to  deliver  according  to 
the  terms  of  the  contract  is  all  that  ia  nec- 
essary to  enable  plaintiff  to  maintain  an 
action  for  the  price  without  showing  an 
acceptance  by  defendant. — Nichotson  t. 
Paston,  11  N.V.  8.067. 

18.  Evidence  of  the  value  of  a  suit  of 
clothes  ia  immaterial  in  an  action  for  the 
price  agreed  on  by  the  parties. — Nicholson 
V.  Paston.  11  N.  Y.  8.  667. 

14.  In  an  action  for  tbe  price  of  goods 
defendant  denied  purchasing  from  plain- 
tiff. His  agenttestifled  that  defendant  ob- 
tained similar  goods  from  another  manu- 
facturer at  about  half  the  price  charged  by 
plaintiff;  tbat  when  plaintiff  delivered  his 
goods  the  company  bad  received  them  by 
mistake,  supposing  they  were  delivered  by 
the  other  party;  and  that  plaintiff  then 
agreed  to  accent  the  same  price  as  that 
paid  to  the  other  manufacturer.  Held, 
that  on  plaintiff's  denial  of  such  agreement 
it  became  a  question  for  the  jury,  and  that 
their  finding  in  favor  of  plaintiff  would  not 
be  B«t  aside.— Barwick  v.  Qast  Lith.  &  Ena. 

Co..  11 N,  Y.  a  m 


10.  Under  a  contract  by  plaintiff  to  for 
nisb  to  defendants  a  certain  quantity  of 
goods  at  a  fixed  price,  plaintiff  delivered 
part  of  the  goods  as  required  by  deferni- 
ants,  and  accepted  defendants'  notes  for 
the  price  thereof,  some  of  whldi  were  psid; 
but.  on  defendants'  failure  to  pay  one  vt 
the  notes,  plaintiff  refused  further  to  earn- 
out  the  contract,  and  brought  suit  against 
defendants  for  tbe  value  of  the  goods  de- 
livered. Held,  that  the  recovery  iberein 
should  not  be  for  more  than  the  contract 
price. ^Kokomo  Straw  Board  Co.  t.  Inmao, 
11  H.  Y.  s.  m 

Aotion  for  fltilnre  to  deliver. 

16.  An  action  by  tbe  purchaser  for  bresrh 
of  a  contract  for  sale  of  goods,  in  refuEine 
to  deliver  tbe  goods,  cannot  be  maintaiut^ 
without  a  tender  of  tbe  price.  Here  readi- 
ness to  pay  is  not  sufficient.— lAwrence  t. 
Everett,  11  N.  Y.  8.  881. 

17.  By  contracta  in  writing,  defendant 
sold  to  plaintiffs  lumber  at  a  certain  price, 
"f.  o.  b.  Louisville,  Ky. "  After  part  of  it 
had  been  delivered  and  paid  for,  disagree- 
ments arose  between  the  parties.  plainiiSs 
claiming  a  credit  of  10  days  after  delivery, 
and  alleging  an  understanding  to  that  ef- 
fect, while  defendant  Insisted  that  the  price 
was  payable  on  shipping  the  lumber  nt 
Louisville,  and  refused  to  deliver  ud!css 
cash  was  paid  there.  Plaintiffs  continued 
to  negotiate  with  defendant  for  farther  de- 
liveries which  they  did  not  obtain.  In  so 
action  for  breach  of  the  contracta,  pi&in- 
tiffs'  testimony  was  that  they  claimed  s 
creditonly  for  the  time  required  for  lighier- 
age  and  inspection,  which  would  be  about 
10  days,  but  defendant's  evidence  tended  to 
prove  a  requirement  of  an  absolute  credit 
of  10  days.  Xhe  jury  found  for  defendani. 
Held  that,  if  plaintiffs  bad  a  ri^ht  of  action 
for  defendant's  refusal  to  deliver  without 
cash  payment,  it  had  been  waived  by  tbeir 
subsequent  negotiationa;  and,  aa  the  roo- 
tracts  gave  them  no  right  to  an  absolme 
credit,  without  which,  as  the  jury  fonod. 
they  were  not  willing  to  receive  the  lum- 
ber, the  judgment  for  defendant  should  be 
affirmed.  —  Ackerman  v.  Astoria  Veneer 
MilU  &  Lomber  Co..  11 N.  Y.  &  6d& 

Bona  fide  ptirohaeem. 

18.  The  goods  were  sold  by  K.  to  C.  A 
Co.,  part  of  tbe  price  being  the  satisfaction 
of  an  indebtedness  to  them,  and  the  balatue 
being  paid  in  cash.  Tbe  employe  of  C. 
&  Co..  with  whom  the  transaction  took 
place,  bad  been  Informed  by  E.  previously 
that  he  was  embarrassed,  and  could  nat 
continue  his  business.  The  purchase  bv 
C.  &  Co.  was  made  speedily,  for  a  ronn^i 
sum,  and  without  any  inventory,  and  thev 
immediately  sold  tbe  goods  in  a  similar 
manner  to  one  of  their  employes,  for  a  le°< 
price,  who  paid  in  part  money  obtained 
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rom  the  cashier  of  0.  ft  Co.,  and  the  hal- 
.nce  by  his  note  to  C.  ft  Co.  He,  as  qaick- 
y  as  po9Biblfl.  sold  the  goods  through  aac- 
loueers.  and  from  the  proceeds  repaid  the 
oao  and  paid  off  his  note  before  It  became 
[ue.  H$M,  that  these  facts  warranted  a 
Inding  that  these  parcbases  were  made 
vitb  knowledge  that  K.  disposed  of  the 
>rop'ert7  to  defraud  his  other  creditors, 
ind  that  the  payment  of  an  adequate  coa- 
iddratfon  did  not  render  the  purchases 
ralid.— Orossman  t.  Walters.  11  N.  T.  a 
■71. 

19.  IL  was  met  at  a  place  25  miles  from 
lis  itora,  and  pressed  by  defendant  for 
)aynient  of  his  overdue  note,  and  executed 
L  bill  of  sate  of  the  entire  atocit  of  goods 
on  sale"  in  his  store.  Defendant  in  pay- 
oent  delivered  ap  the  note,  and  assumed 
itber  .Indebtedness  of  M.  to  the  full  value 
>f  the  stock.  In  the  afternoon  of  the  same 
lay.  and  prior  to  the  execution  of  the  bill 
if  sale,  floor  ordered  by  H.  of  plaintiffs  on 
he  previoos  day  on  a  credit  of  80  days  was 
letivered  at  the  store.  Held,  that  defend- 
int  was  a  bona  fida  purchaser  of  the  flour, 
ind  entitled  to  possession  thereof,  as 
igainst  plaintiffs;  and  that  his  title  thereto 
vas  not  affected  by  the  fact  that  H.  never 
igreed  to  pay  for  the  flour,  and  that  neither 
16  nor  H.  knew  the  flour  was  In  the  store 
vhen  the  bill  of  sale  was  delivered.— Far- 
veil  T.  Prflfcott,  11  N.  T.  a  688. 
Conditional  sale. 

90.  A.  provision  In  a  contract  for  the  sale 
if  chattels,  that  the  title  of  the  seller  is 
lot  to  be  divested  until  the  purchase  price 
B  fully  paid,  makes  the  payment  of  the 
irlce  by  the  purchaser  a  condition  prece- 
lent  to" the  vesting  of  the  title  Id  nim. — 
iodney  Hunt  Uncu.  Co.  v.  Stewart.  11  N. 

r.  a  As. 

SohoolB  and  Sohool-IHatriotB. 

kcqnlremeDt  of  land  for  school  porpoiet, 
■M  Bmktmt  Domain,  1. 

SBT-CXET  AND  OOUNTBBp 
OLAHC. 

JThen  allowable. 

1.  In  an  action  for  the  prica  of  lumber 
old  and  deUvered,  the  answer  alleged  that, 
kfter  defendant  bad  contracted  viUi  a  third 
person  to  build  a  house,  plaintiff  agreed  to 
ell  and  deliver  to  him  certain  lumber  on 
tr  before  a  specified  date;  that,  more  than 
i  month  after  that  date,  plaintiff,  under 
inch  contract,  delivered  to  defendant  lum- 
>cr,  part  of  which  defendant  retarned  as 
lot  of  the  kind  and  quality  called  for  by 
be  contract:  and  that,  because  the  lumber 
vas  not  delivered  at  the  time  agreed,  de- 
fendant waa  compelled  to  pay  damages  for 


failure  to  complete  the  house  1b  time,  for 

which  he  set  up  a  counter-claim.  There 
was  no  proof  that,  at  the  date  flzed  for  de- 
livery, the  lumber  was  worth  more  than 
the  agreed  price.  Beld.  that  a  verdict  was 
prooerly  directed  for  plaintiff  for  the  price 
of  the  lumber  retained  by  defendant,  as 
the  damages  claimed  by  defendant  were 
not  shown  to  be  the  direct  consequences 
of  plaintiff's  default,  or  to  have  been  in 
contemplation  of  the  parties,  and  the  ac- 
ceptance of  a  part  of  tne  lumber  after  the 
time  fixed,  for  delivery  of  the  whole  was  a 
waiver  of  a  strict  performance  as  to  time. 
— E^let  Manufg  Co.  ▼.  Andrew.  11 

2.  In  an  action  to  recover  the  entire  es- 
tate left  by  a  decedent,  under  a  contract 
by  which  decedent  agreed  to  bequeath  all 
hia  property  to  plaintiff,  an  answer  which 
alleges  that  plaintiff  was  Indebted  to  de- 
cedent at  the  time  of  the  letter's  death  does 
not  "tend  to  diminish  or  defeat  the  plain- 
tiff's recovery,  "wltl^in  Code  Civil  Pr66.  Br. 
Y.  S  Wl.  denning  "counter-claims,  since 
a  debt  due  from  plaintiff  Is  a  part  of  the 
estate,  all  of  which  is  sued  for. — WlUlanu 
V.  wmiama,  11  N.  Y.  &  76S. 

Settlement 

See  Accord  and  SaHtfaetion;  Pogmeni, 

Of  accoants  of  execntora,  etc.,  |ee  Sm^ 
tort  and  AdminiMtrator*,  lO-flO. 

BHEKIFFS  AND  OONSTA- 
BLES. 

Uabillttoa— Wrongfbl  aelsim. 

1.  In  an  action  against  a  sheriff  for  a 
Wrongful  levy,  service  on  plaintiff's  attor- 
ney, who  procured  the  inaemnlty,  of  no- 
tice of  an  application  by  the  sheriff  to  sub- 
stitute his  indemaltors  as  defendants  fa 
his  stead,  is  not.  a  sufficient  complianca 
with  Code  Civil  Proc.  N.  Y.  g  1401.  aa 
amended  bv  Laws  N.  Y.  1887.  e.  4fi8.  which 
provides  that,  "where  the  application  is 
made  by  the  officer,  notloe  of  the  applica- 
tion most  be  given  to  the  Indemnitora  or 
their  attorney. Hero  Trnit'Jar  Oo.  t. 
Grant,  11  N.  T.  &  98;  McCallmD  Sana. 
Id.  29. 

S.  Where  It  appears  In  trover  for  a  horse 
that  defendant  was  a  constable,  and  that 
he  took  the  horse  under  a  requldtfoa  In 
replevin,  which  was  regular  and  valid  on 
its  face,  and  was  issued  by  a  court  having 
general  Jurisdiction  of  the  subject-matter, 
no  recovery  can  be  had  against  him. — Van 
Curen  v.  Bwiuer,  11  If .  Y.  H.  968. 

I>eputy-aheriff*B  authority  to  em- 
ploy keeper. 

S.  A  deputy-sheriff  Is  acting  within  the 
acope  of  his  employment  In  enga^ng  a 
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keeper  to  aid  to  safely  keep  property 
which  he  had  levied  od  under  warrants  of 
attachment,  and  the  sheriff  is  liable  for 
his  acts.— Foster  t.  Rhinehart,  11  N.  T.  S. 
629. 

4.  Testimony  of  the  sheriff  that  when  the 
keeper  called  on  him  for  his  pay  he  told 
him  that  the  rule  of  the  office  was  that  no 
keeper  diould  be  employed  except  upon 
the  written  direction  of  the  attorney  In  the 
action,  and  the  fact  there  was  such  writ- 
ten authority.  Justified  the  Inference  that 
when  the  deputy  had  such  written  author- 
ity he  was  authorized  to  employ  keepers. 
—Foster  t.  Rhinehart.  11  N.  Y.  B.  639. 

ff.  The  fact  that  the  keeper  appeared  by 
coansel  on  the  taxation  of  the  sheriff's  bill, 
and  made  affidavit  as  to  his  services,  did 
not  render  the  decision  on  the  taxation 
conclualve  upon  him  or  his  assignee.  U  not 
being  hia  duty,  before  accepting  enploy- 
menk  to  first  dtifWTCr  whether  the  sheriff 
ooald  tax  the  charge  for  hli  serrioea.— 
FoMr  T.  BhlnehuCu  N.  T.  a  m 

BHimifG. 

8m,  alio,  MartM  Ziuuranct;  MmUbM 
Ltent. 

Oontraot  for  oarrlage  of  goods. 

Plaintiffs  agreed  to  ship  cattle  for  de- 
fendant, on  a  vessel  to  be  ready  on  or  be- 
fore April  let,  the  right  being  reserved  to 

{•laintiits  to  load  grain  "between  decks. " 
t  was  necessary  that  the  grain  should  be 
shipped  first,  and,  It  not  being  ready,  an 
agreement  was  made  to  extend  the  time  to 
April  7th.  In  an  action  for  breach  of  the 
contract,  evidence  was  given  that  the  ves- 
sel was  not  ready  for  the  cattle  on  April 
7th,  during  which  day  defendant  refused 
to  ship  them,  and,  to  avoid  the  effect  of 
this  condition  of  affairs,  plaintiffs  gave  ev- 
idence tending  to  show  that  the  time  for 
shipment  was  extended  to  the  9th.  and 
then  to  the  llth,  a  charter  to  ship  grain  be- 
tween April  6th  and  April  10th  having  been 
entered  into.  The  evidence  respecting 
these  extensions  was  conflicting,  and  there 
was  evidence  to  show  that  the  vessel  was 
not  ready  on  the  llth.  At  defendant's  re- 
quest the  court  charged  that  if  the  jury 
nrand  that  on  the  morning  of  the  7th  de 
fendant  said  he  woald  amp  If  the  vessel 
could  be  ready  on  the  9tb,  at  midnight, 
and  in  fact  the  ship  could  not  have  been 
ready  by  that  time,  he  bad  a  right,  on  the 
7th,  to  refuse  to  ship  at  any  time  in  the 
day.  Defendant  also  requested  a  charge 
that,  it  plaintiffs  were  not  and  could  not 
be  ready  to  receive  the  cattle  at  the  time 
finally  agreed  upon,  the  verdict  should  be 
for  defendant,  but  the  court  replied:  "I 
cannot  charge  that,  because  It  may  have 
bean  the  gtfiu"  Beld,  that  the  refusal  to 


charge  was  erroneons.  as  the  request  waa 

not  included  in  the  former  request,  and. 
under  the  evidence,  the  jury  might  havo 
concluded  that  the  time  finally  agreed  ob 
was  not  AprU  9th,  but  th«  llth.— BwmII 
V.  AUerton,  11  N.  Y.  a  sai 

Slander. 

Bee  Ubetand  Blander. 

Societies. 

See  AtmtetaHona;  BMgiout  Societies. 

Special  Verdict. 

Bee  Trial, 

SFBOIFIO  PEBTOBMAROL 

Contraot  not  •nfbrooable. 

1.  After  plaintiff  and  defendant  had  en- 
tered into  an  agreement  for  an  exchange 
of  real  estate  it  was  discorered  that  defend- 
ant's  proiwrty  was  deficient  In  quantity. 
Held,  that  specific  performance  of  the  con- 
tract, with  compensation  to  plaintiff  for 
the  deflcleni^.  would  not  be  •nfoxced.— 
Baberskl  t.  Velosky.  11  N.  Y.  &  OSa 

Pleading. 

2.  In  an  action  by  the  assignee  of  a  con- 
tract for  the  sale  of  stock  against  the  pur- 
chaser for  specific  performance,  the  com- 
plaint alleged  that  plaintiff's  assignor  was 
ready  and  willing  to  deliver  the  stock  on 
payment  by  defendant  to  plaintiff'  of  the 
sum  due.  The  stock  which  was  the  aob- 
ject  of  the  action  had  not  been  assigned  to 
plaintiff,  and  was  not  In  his  possession. 
Held,  that  the  comphUnt  was  insufflclenL 
—Coming  T.  Roosevelt,  11 H.  T.  a  76a 

SpiritoouB  liiquors. 

See  Intoxieating  Liguort, 

States  and  State  Officers. 

Authority  of  superintendent  of  pobUo 
works,  see  QgU^  and  Qffiesr,  L 

STATUTES. 

Ensotment — Constltational  law. 

Const  K.  Y.  g  17.  art.  8,  provides  that 
"no  act  shall  be  passed  which  ahail  pro- 
vide that  any  existing  law  or  any  part 
thereof  shall  be  made  or  deemed  a  part  of 
said  act,  or  which  shall  enact  that  any  ex- 
isting law  or  any  part  thereof  ahall  be  ap- 
plicable, exceptby  inserting  It  in  SQCh  acW* 
Sp.  St.  N.  Y.  Hay  20.  1880,  creating  the 
municipal  court  of  Buffalo,  provides  (sec- 
tion 6)  that  the  methods  of  procedura 
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thet^''AiAb«  Aft  nnnft  u  m  now  pro- 
f4tM  br  law  for  jMtiees*  coortfl,  except. " 
etc  Held,  that  f  aid  artiela  did  not  prohibit 
the  subjecting  of  a  matter  of  special  legis- 
laUon  to  provisions  of  the  General  Stat- 
otes  regotatlng  the  procedure,  and  there- 
fore tha  act  waa  constitntlonaL— Bargman 
V.  WoUtUN.T.&Wl, 

8IATTJTBS  OTTBD  AND  OON- 
STBUED. 


NEW  TORE. 

CONBTITDnON, 

0  822, 828 

9  Ur,  829 

Alt.  X;  H IS-U  904 


Art.1, 
Art.1, 


Art.  8. 
Alt.  IV 
Arts. 
Art.  7, 
Art.  8, 
Art.  8, 


W  116,  U7 

17  591,  693 

IS  (amendment  of  1874)   169 

e  114,  U7 

9  837 

u  U4,  ur 

Oora  ov  pBooamms. 


Com  of  Cito.  PaooaDtmB. 

m  49T 

628   786,787 

681  210,  757 

638   U4 

586    780 

643  736,  787 

644   631 

5M  767 

549,Babd.4  89,40 

660  S.  396 

868   677 

630  886 

683  ,   87 

1731-728....  '.  476 

779  20-93 

797,  subcLS  859,860 

798   797 

805   636 

817  774 

820   776 

829    697,  599,  746,  891 

881  426 

884  981-938 

885  477,  479 

886  ,   985 

878.   888 

986    89.80 

987   29,  80 

1204    853 

1309  ,   106 

1212  80.40 

1251   740 

405 
822 
623 
687 
860 
411 
824 
798 
294 
740 


1268   404, 

1279   636,  637, 

1280  rrr..... 

1381  686, 

1800  .TV? 

1817.  

1833  

1881  (Amend.  LawslsnL  oh.  5tt)....797, 
1341  (Amend.  Laws  1890,  oh.  460, 1  T) . . . 
1380  (Amend.  Lawa  1879,  (dL  648,1  S}..789, 

1413.  as 

1419.  ,  9U 

1433  (Amend.  Lawa  1887,  oh.  45B)   38 

1501  870,  871 

1624   690 

1526....*.   700 

1828  no 

1633   871 

1704.  202,  308 

1736    471,  4?^,  476 

1737   602 

1740   603 

«  1763,  aubd.  8  410,  430 

1 1769.   68S 

1 1778  811, 313, 814t  816, 668 

1 1776  668,  664 

1  1779   tte* 

SI  1781, 1183   874,  875 

it  1873  .,   SU 

%  1919.   656 

1  1919  84,  775 

8  1956..   673 

1 2089   674 

2122,  Bnbd.8.  248 

2125   323 

3136   605 

3140......  111.487 

2900   696 

 624 
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1 2335  M,  66,  484 

12851  ,   56 

I  3258  64,  58 

«  iita  484,  435 

{  -jm.  313,  214 

S  -"^T  212 

S  -i'-KiS  m,  215 

8^  -jsfto-aajo.  313 

§3361  212,814,804 

S  2282   213 

3288  213,  814 

§2284.3285   213 

2286..-.  218,  718 

S  8387-3291   813 

3483.  798,  7W 

3488  688,  T94 

8484.  798-796 

2436   868 

3441  ,  688,683 

245*.   147 

8456  ,  ..683,  683 

3467  147,  718 

8458  868 

3478  1B8,-198,203 

3478    .7302 


160 


866 


3784,  tnbd.^  198 

3788  ,  198, 194, 198.  765 

2r29.  m 

2740  196,  896,  887 

2756.  W)5 

8989  S89,SttO 

39H.  W7 

3990.   890 

8017.  866-368 

804a  367 

18046,8047  8a7 

3068.....   602 

3066..   790 

3067  790,791 

8078   793 

8169   775 

3288  8.  87 

8239.  178,  870 

3234   87 

8238,  snbd.  S  819,  820 

3247  6B6,  556,  870 

S351  790-703^946 

3358  46,  884.  886 

*  8302-8366   780 

3371  786,  767 

3296  610.  511 

S^33:«,  8884   780 

?  :t8+.3  237,  780 

i mr,  kubd.  4  775 
6363.  618,  519 


Cod*  aw  Gbiuimal  Fbocbduu. 

86,nibd.lO  608,608 

57  .V!?609 

886.   596 

895-   930 

497  244,  245 

446.  815,346 


Fbnal  Cosb. 

011.8.11828,834.   808 

S  5  865.  608 

S89...  927 

§154   833 

§  317  365 

§  818  864.  865.  464-466 

8a3L  865 

§3^  ,  799.730 

8  891  

§  891  (Amend,  ham  1886.  di.  81)  «i3.  853 
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Street. 

Bee  Mghomti  Mvnieipal  OnrpvraAeM, 

SUBBOGATIOir. 

lUgbt  of  Insurance  company  on  payment 
of  loss.  Bee  InMuranu,  8. 

Wben  allowed. 

1.  After  the  dissolution  of  a  Arm  b]r  the 
death  of  one  of  the  partners,  the  surviTiug 
partner  borrowed  money  of  a  bank  and 
gave  a  note  for  the  Bmount.  siffned  by 
hfm.  in  the  name  of  the  firm,  as  aaurvjvor. 
Held,  that  the  loan  was  the  surriTing  part- 
ner's individual  debt,  and  that  there  was 
□o  right  of  subrogation  on  the  part  of  tbe 
bank  to  the  rights  of  the  surviving  part 
ner.  Landon,  J.,  dissenting. — Durant  T. 
PiersoD,  11  N.  T.  8.  843;  Hiller  T.  Same, 
Id. 

3.  A  Dote  presented  to  plaintiff  bank  for 
discount  by  the  payee  and  indorserwas  de- 
clined wiUiont  a  second  indorsement.  The 

maimer  thereupon  procured  the  indorse- 
ment of  defendant,  and  returned  the  note 
to  tbe  payee,  who  procured  it  to  be  dis- 
counted by  plaintiff  and  (he  proceeds  cred- 
ited to  himself.  Held,  that  Icnowledge  that 
defendant  was  an  accommodation  indorier 
was  acquired  by  plaintiff  through  lis  cash- 
ier, and  that  defendant  was  entitled  to  be 
subrogated  to  the  benefit  of  collateral  de- 
posited by  the  payee  with  plaintiff,  and 
to  its  applicntion  to  the  payment  of  the 
note.— liiverside  Bank  t.  Totten,  11  Jf.  Y. 
S.  619. 

Sunu&oiiB* 

See  WrifM, 
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Supplementary  FroceedlngB. 
See  Aw0H«»ii.  4-ia 

SnrviTlng  Partaeir. 
Sea  PartMrOtip,  ff,  A. 

TAXATION. 

Inheritance  and  legacj  taxes,  see  Detcent 

and  Dutribrttion,  &-9. 

Assessment — Curative  sots. 

1.  Where  tax  proceedings  are  otherwise 
valid,  the  failure  of  the  asseuors  to  make 
and  attach  to  the  rolls  the  affidavit  re- 
quired by  law  is  an  Irregularity  which  may 
be  cored  by  a  subsegnent  acL — In  re  Eaat 
Avenue  Baptist  Charch.  11  K.  T.  &  118; 
In  re  Byrnes,  Id. 

Action  for  taxes. 

2.  BecHon  868  of  the  New  York  city  con- 
solidation act,  providing  for  the  collection 
of  any  tax  imposed  for  personal  property 
upon  any  person  In  the  city  and  county  of 
New  Yoric.  by  action  by  tbe  receiver  of 
tuei,  does  not  authorise  an  action  against 
a  resident  of  another  connij  of  the  state 
for  a  tax  assessed  in  the  city  and  county  of 
New  York  on  stock  in  a  bank  standing  In 
the  name  of  such  person,  but  for  which  no 
warrant  has  been  issued  to  a  marefaal  of 
tbe  olty.  as  ample  provision  for  the  eollec- 
tion  of  such  taxes  on  bank  stock  of  uon- 
resident  holders,  by  other  proceedings,  has 
been  made  by  other  statntes.  and  the  only 
action  given  to  the  receiver  of  taxes  is  an 
action  tn  rem,  under  section  814  of  the  con- 
solidation act,  to  "collect  the  tax  from  the 
avails  of  the  sale*  of  tbe  stock.— McLean 
V.  Uyera,  UN.Y.  8.  685. 

Bemedies  tar  erroneons  taxaUon — 
Certiorari 

8.  Certiorari  will  not  He  under  LawsN. 
Y.  1880.  e.  289,  to  review  an  assessment  al- 
leged to  be  erroneous  by  reason  of  overval- 
uation where  the  party  aggrieved  has  failed 
to  apply  to  the  assessors  for  relief  while 
the  assessment  roll  is  still  under  their  con- 
trol, by  appearing  before  the  board  on 
grievance  day,  andobjectlng  to  the  assess- 
ment as  prescribed  by  Laws  N.  Y.  18S7,  c. 
S86.-People  v.  Dolan,  11  K.  Y.  &  80l 

 Injunction. 

4.  The  collection  of  an  assessment  will 
not  be  restrained  by  injunctioD  on  the  bare 
ground  that  the  statute  under  which  It  is 
imposed  is  unconstitutional,  nor  on  tlie 
ground  of  irreparable  injury  to  plaintiff, 
where  there  will  be  no  injury  greater  than 
would  result  from  the  collection  of  any 
tax,  especially  where  plaintiff  had  a  reme- 
dy at  law.  and  has  lost  it  by  delay.  —Postal 
TeL  Cable  Co.  v.  Grant,  11  N.  YT  &  823, 


Xaxation  of  Costs. 
Teetomentary  Powers. 

See  Awers. 

Title. 

Color  Of,  les  JUherae  PM»mlo»,  % 
Of  laws,  see  GotutUuHtmat  Lmo,  1. 
To  support  ejectment,  see  sya^mmt. 

Torts. 

See  Fffrdbla  Entry  and  IMaitur;  UM  m4 
Slander;  JTegUgmes;  ITuiaanM;  2bg»2fete; 
TroMrand  Ckmvertion, 

Towns. 

See,  Bridget, 

Liability  for  defective  highway,  see  Bighi- 
XDayt.  8,  4. 

Obstruction  of  water-course.  UabiUtias^ 
■60  ITiKsr*  and  Water-Cowet, 

roADB-KABEB. 

Infringement. 

At  tbe  trial  of  an  action  for  the  infrlngo. 
ment  of  a  labia  used  by  plaintiff  on  boxes 
containing  matches  manufactured  by  it, 
plaintiff's  Ment  was  asked.  "After  that 
match  was  placed  upon  the  market  by  de- 
fendants, what  effect,  if  any,  did  it  have  up- 
on yonr  trade  of  the  Vulcan  match?*  and 
"Did  the  plaoini;  upon  the  market  of  the 
Vulture  match  have  any  effect  upon  the 
sales  of  the  Vulcan  match  through  you?* 
Held,  that  the  questions,  although  incor- 
rect In  form,  were  imi>T0perly  exduded 
under  a  general  objection;  and  that,  by 
excluding  such  evidence,  defendants  pre- 
cluded themselves  from  resting  on  the  ob- 
jection that  there  was  no  proof  that  per- 
sons had  been  deceived  Into  the  belief  that 
defendants-'  label  was  that  of  plaintiff.— 
Taendstioksfabxiks  Aktiebolaget  Vulcaa 
Myers,  11  N.  Y.  &  668. 

Trespass  to  Try  Title. 
See  ^ectmenL 

TPTAT. 

See,  also,  Appeal;  Certiorari;  Etidtnee/ 
judgment;  Jura;  2feto  Trial;  Pleading; 
Practice  in  Civii  Caeet;  WUneau 

Objeotlons  to  erldenoe. 

1.  A  book  of  account,  offered  In  evi- 
dence without  proper  preliminary  proof, 
may  be  excluded  on  a  mere  general  objcc* 
tloo,  as  no  form  of  obJecUon  could  enable 
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the  party  to  gnpplr  such  prelimlDair  proof. 
—Dooley  v.  Moan.  11  N.  Y.  S.  380. 

Verdict — Special  findings. 

3.  In  an  action  triable  before  a  jnry  ad- 
ditional findings  of  fact  made  by  the  coart 
at  plaintiff's  request  cannot  operate  to 
coDtrol  the  special  findings  of  the  jury,  to 
defendant's  prejudice. — Kound  Lake  Ass'n 
V.  Kellogg.  11  N.  Y.  8.  859. 

8.  Plamtifl  in  a  legal  action,  vho  agreed 
to  tbe  submission  of  only  specified  ques- 
tions to  tbe  Jury,  cannot  cbmplain  that  the 
court.  In  compliance  with  bis  requeat, 
made  additional  findings  of  fact— Round 
Lake  Ass'n  t.  Kellogg.  11  N.  Y.  6.  850, 

 Blreotiiig  Terdlot. 

4.  The  only  witness  to  prore  tbe  case  of 
ft  defendant  waa  her  boBoand  and  agent, 
who  waa  Interested  In  the  sncceiB  of  the 

defense.  Held  that,  although  his  testimony 
waa  not  contradicted,  the  court  properly 
refused  to  direct  a  verdict  for  defendant 
thereon.— Bosebeny  t.  Nlzon,  11 N.  T.  B. 

m 

TROVBB  AND  OOlfVJSBr 
8I0N. 

An^nst  sherifl  for  mongftil  sebtnre,  see 
Okmift  and  CdnMtablet.f. 

Title  of  plaintUC 

1.  In  an  action  for  conversion  of  furni- 
ture contained  In  a  cottage  in  defendant's 
poasessioa*  plaintiff  teatioed  that  tbe  fur- 
niture belonged  to  bim,  and  there  waa 
proof  of  a  demand  therefor  upon  a  person 
who  bad  charge  of  tbe  cottage  for  defend- 
ant, and  It  also  appeared  that  defendant 
had  written  plaintiff,  informiog  him  that 
tiie  furniture  bad  been  aet  out  in  good  or- 
der awaiting  removal.  .^0^,  that  a  motion 
to  dismiss  on  tbe  ground  that  plaintiff  was 
not  shown  to  be  the  owner  of  the  property, 
and  because  no  demand  for  its  return  had 
been  proved,  was  properly  denied-— Bnsh- 
man  t.  Brown,  11  N.  Y.  &  1. 

Wbftt  ooDititateB  oonTerBlon. 

5.  Plaintiff's  goods.  In  posaeaslon  of  a 
railroad  company,  were  placed  on  storage 
with  defendant,  tbe  company's  storekeep- 
er. After  the  sale  of  the  goods  by  the  com- 
pany as  unclaimed  baggage,  plaintiff  ten- 
dered tbe  freight  charges  to  defendant,  and 
demanded  a  return  of  the  gooda,  and,  the 
demand  not  being  complied  with,  brought 
trover  for  their  conversion.  Held,  that 
there  had  been  no  conversion  by  defend- 
ant, and  that  it  was  error  not  to  permit  him 
to  prove  the  sale  of  the  goods  by  the  com- 
pany.—Mcaellan  V.  Wyatt,  11 N.  Y.  S.  886. 

8.  Where  land  la  conveyed  by  co-tananta 
io  a  third  person  to  be  sold  by  him  for  their 
sise,  tbe  title  to  purchase  money  received 


•by  him  immediately  veMa  in  tbe  oo-tenanta, 
entirely  unaffected  by  tbe  statute  of  uses, 
and  the  refusal  of  the  grantee  to  pay  it 
over  on  demand  constitutes  a  converaiou.— 
Bork  V.  Martin,  11  N.  Y.  a  569. 

4.  While  Laws  N.  Y.  1884.  c.  815.  as 
amended  by  Laws  N.  Y.  1888.  c  236,  pre- 
cludes a  conditional  seller  of  chattels, who 
has  failed  to  properly  file  or  refile  the  con- 
tract of  Bale,  from  pursuing  bis  property, 
and  recovering  the  aame  from  a  bona  fide 
purchaser  or  mortgagee  of  the  conditional 
purchaser,  the  obligations  of  tbe  condi- 
tional purchaser  to  the  seller  are  not 
cfaangea  by  the  act;  and  atransfer  or  mort- 
gage of  such  cbattela  by  tbe  conditional 
purchaser  Is  a  conversion  of  tbe  seller's 
property.— Rodney  Hunt  Uach.  Co.  v. 
Stewart,  11  N.  Y.  8.  448. 

5.  llTeitfaerthe  conditional  purchaser  nor 
bis  agents,  who  were  fully  cognizant  of 
the  state  of  the  title,  and  who  actively  pai^ 
ticipated  In  the  execution  of  a  mortgage 
on  tbe  ohattels  by  the  oondittonal  pnr- 
cbaser.  can  avail  themselves  of  the  selur'a 
alleged  negligence  In  falling  to  properiy 
file  orreflle  Eia  contract  or  sale  as  a  de- 
fense to  an  action  for  the  oonveralon  of 
tbe  chattels  bronght  agalnat  them  by  the 
seller.— Rodney  HontMach.  Co.  T.Stew- 
art. 11  N.  Y.  a  448. 

6.  A  transfer  or  mortgage  of  ehatleli  by 
a  conditional  porcbaaerbefore  he  bas  foUy 
paid  tlie  parcbaae  price  is  a  conversion  of 
tbe  seller  a  property.— Bodney  Bnnt  Maeh. 
Co.  V.  Stewart,  11  N.  T.  &  MBL 

Demand. 

7.  When  a  conditional  porctaeser  and  Iris 
agents  mortgage  tbe  property.  It  was  a  con- 
version  perse,  and  no  demand  by  the  seller 
was  necessary  to  enable  bim  to  maintain 
an  action.— Bodney  Hunt  Vaoh.  OOk 
Stewart,  11 N.  T.  a  448. 

Svidenoe. 

8.  In  an  action  for  the  converalon  of 
saw-logs  and  railroad  ties,  the  evidence 
waa  conflicting  whether  the  logs  and  ties 
were  cut  from  plalntlffa  land  or  from  ad- 
joining land.  A  witneas  for  plaintiff  taatl- 
fled  that  the  lot  from  whlcn  defendanta 
contend  tbe  timber  waa  taken  waa  entirely 
stripped  of  timber  of  tbe  character  of  that 
in  question  within  three  or  four  yeara  be- 
fore the  winter  to  which  tbe  teetlmony 
related.  Seld,  that  tbe  anestion  was  for 
tbe  jury,  and  their  verdict  in  favor  of  plain- 
tiff would  not  be  disturbed.— Wedm  t. 
MoUahon,  11  K.  T.  &  4I»l 

TBUST8. 

Action  against  trustee  aae  /hifteafna  0 

ABtiont,9. 
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Bzpnss  tmstfl. 

1.  Id  a  mix  against  an  executor  It  ap- 
peared that  the  testator  said  to  his  nephew, 
a  little  boy,  "If  you  will  not  drink  any  liq- 
uor, will  not  BDioke.  will  not  play  cards  or 
billiards,  until  you  are  21,  I  will  give  you 
$9,000  that  day;"  to  which  the  nephew  re- 

Elied  that  he  would  try  to  carry  it  out;  that 
e  would  do  it.  On  coming  of  age.  the 
nephew  wrote,  **I  have  lived  up  to  the 
contract."  and  "I  believe  according  to 
agreement  there  is  due  me  15.000."  The 
uncle  answered:  "I  had  the  money  in  the 
bank  the  day  you  were  21  years  old  that  I 
intended  for  you,  and  you  shall  have  the 
money  certain, "bufl  do  not  intend  to  in- 
terfere with  this  money  in  any  way  until  I 
think  you  are  capable  of  taking  care  of  it 
»  »  f  You  can  consider  this  money  on 
Interest. "  Jleld,  that  the  evidence  showed 
neither  an  explicit  declaration  nor  an  in- 
tention to  create  a  trust  in  favor  of  the 
n^bew.— Hamer  v.  Sidway,  11  K  T.  8. 

S.  0.  conveyed  hti  estate  to  hts  nephew, 
and  took  baea  a  mortgage  on  the  realty, 
payable  at  his  death  to  ms  executors,  and 
an  acreement  for  the  support  of  himself 
and  his  sister.  Subsequently,  C.  consulted 
a  neighbor  about  making  a  will  providing 
for  nis  grand-nephews,  and  a  bond  and 
mortgage  from  the  nephew  to  C  was  made, 
providing  for  the  payment  of  interest  to  C. 
for  life,  and  the  principal,  at  his  death,  to 
the  grand-nephews.  No  consideration 
passed  between  the  gT&nd-nepbews  and  C. 
for  the  bond  and  mortgage,  which  were 
retained  by  C  Tbe  mortgage  was  after- 
wards satisfied  upon  receipt  of  two  notes 
from  the  nephew.  Held,  that  such  mort- 
gage  was  In  the  nature  of  a  will;  that  C. 
had  power  to  cbange  it  in  his  life-time; 
and  that  he  bad  do  intention  to.  and  did 
not.  create  a  trust  In  favor  of  tbe  grand- 
nephews. — Kelsey  t.  Cooley,  11  N.  Y.  8. 

Besultlng  trttsts. 

8.  At  a  sale  on  foreclosure,  plaintiff  paid 
part  of  the  consideration,  and  procured 
tbe  title  to  be  conveyed  to  his  brother's 
wife,  without  her  knowledge.  After  dis- 
covering tbe  fact,  she  conveyed  the  prop- 
erty to  her  husband,  who  Knew  all  the 
facts.  The  mother  of  plaintiff,  with  his 
brother,  had  a  life-estate  in  the  property, 
under  the  will  of  her  deceased  busband, 
of  which  they  were  executors,  and  tbe 
purchase  was  made  to  save  for  her  a  life- 
estate  after  the  foreclosure-,  the  agree- 
ment being  that  plaintiff  should  pay  the 
money  needed,  and  that  the  balance  should 
be  secured  by  mortgage  on  the  same,  and 
other  property  which  plaintiff  had  previ- 
ously conveyed  to  his  brother.  Such  mort- 
gage was  giTen  by  the  brother  and  his 


wife,  and  was  afterwards  paid  by  plain- 
tiff. Held,  that  the  ease  was  not  within 
the  provision  of  1  Rev.  SL  N.  T.  p.  728,  § 
61,  forbidding  resulting  trusts  upon  a 
grant  to  one  on  a  consideration  paid  by 
another;  and  that  plaintiff  was  entitled  to 
a  conveyance  of  the  property,  as  a  specif- 
ic performance  of  the  agreement  by  his 
brother  and  wife  to  convey  to  him  on  re- 
quesL  Pratt,  J.,  dissenting.— Cartin 
Curtin.  11  K.  Y.  a  988. 

*  8  Rev.  St  N.  Y.(7th  Ed.)  p.  2181.  § 51. 
which  provides  that  where  a  grant  for  a 
"valuable  consideration"  shall  be  made  to 
one  person,  and  the  "consideration  there- 
for shall  be  paid  by  another, "  no  use  or 
trust  shall  result  in  favor  of  the  person 
by  whom  such  payment  shall  be  made,  but 
the  title  shall  vest  in  tbe  person  named  as 
the  alienee  in  such  conveyance,  has  no  un- 
plication  to  a  mere  naked  grant,  mnae 
without  valuable  consideration,  by  teuants 
in  common  to  a  third  person  under  an 
agreement  that  he  should  convey  tbe  land 
as  directed  by  tbe  co-tenants,  and  pay  to 
them  all  the  moneyswhich  should  come  to 
his  hands.— Bork  v.  Martin.  11 N.  Y.  8. 569. 

6.  The  payment  and  discharge  by  one  of 
tbe  co-tenants  of  an  incumbrance  on  hia 
undivided  share  in  tbe  land,  so  as  to  vest 
a  clear  title  ia  the  grantee,  raises  an  equity 
in  the  CO  tenant's  favor  entirely  independ- 
ent of  the  statute  of  uses,  and  is  not  a  pay- 
ment of  consideration  within  the  raeauing 
of  the  above-cited  section. — Bork  v.  Mar- 
tin, II  N.  Y.  8.  669. 

6.  Where,  upon  a  purchase  of  land,  title 
is  taken  in  the  name  of  a  third  party,  who 
advances  tbe  price,  tbe  conveyance  is  but 
a  purchase-money  mortgage,  and  does  not 
come  within  1  Rev.  St.  ^1.  Y.  p.  728.  (5  51. 
abolishing  trusts  in  favor  of  one  paying 
the  consideration  when  the  grant  Is  made 
to  another.— Abbey  t.  Taber.  11  N.  Y.  & 
54a 

VftUdlty. 

7.  B.  conveyed  all  his  property,  real  and 

Eersonal,  in  trust,  to  sell  so  much  as  should 
o  necessary  to  pi^  his  debts,  and  to  man- 
age or  sell  tbe  residue  of  the  tsnds.  and. 
during  the  livesof  himself  and  his  wife,  to 
dispose  of  the  interest  on  tbe  proceeds  of 
tbe  whole  estate  by  first  paying  B.  an 
amount  sufficient  to  maintain  him,  and  bv 
dividing  the  remainder  between  bis  wife 
and  daughter.  When  the  daugbter  at- 
tained the  age  of  21.  one-third  of  the  estate 
was  to  become  bers,  and,  on  the  death  of 
either  B.  or  bis  wife,  another  third  was  to 
go  to  the  daughter,  who  was  to  have  the  en- 
tire estate  on  the  death  of  B.  and  bis  wife. 
Meld,  in  a  creditor's  action  to  set  aside  the 
deed,  that,  so  far  as  the  deed  provided  for 
the  support  of  B.,  it  was  void,  under  S  Rev. 
St.  N.  Y.  p.  185,  g  1.  whicb  decUrei  thai 
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deeds  of  gift  or  coDTeyanceB,  and  traDtfers 
of  goods,  chattels,  or  tbiogs  in  action  made 
in  truit  for  the  use  of  the  person  making 
the  same,  shall  he  void  ai  against  credit- 
ors; that,  as  to  the  trusts  for  the  benefit  of 
B.'i  wife  and  danehter,  the  deed  was  valid 
and  effectnal;  and  that  the  fact  that,  at  the 
time  of  the  execution  of  the  deed,  B.'s  wife 
made  a  similar  deed  for  the  same  purposes 
and  trusts,  or  that  the  deed  contained  other 
trusts  which  were  valid,  did  not  relieve  the 
deed  in  guestion  from  the  operation  oftfhe 
statute.— Sloan  v.  Birdsall,  11  N.  Y.  8. 814. 

Bights  of  benefloiary's  oredltors. 

8.  The  members  of  a  loeietr  to  which 
defendant  belonged  gave  a  concert  for  his 
beneflL  Out  of  the  funds  thus  raised  they 
directed  $80  a  week  to  be  paid  to  defend- 
ant to  relieve  his  necessities.  Meld,  that 
the  fond  was  tn  the  nature  of  a  charity, 
which  could  not  he  assigned  by  defendant 
or  reached  by  his  judgment  creditors  In 
supplementary  proceedinn.— Wilder  t. 
Olark.  11N.Y.&.688. 

T7SUET. 

What  oonstitntes. 

Plaintiff  agreed  to  loan  defendant  tl.800 
to  purchase  real  estate,  for  the  use  of 
which  defendant  was  to  pav  (76,  besides  6 
per  cent  interest.  Defendant  purchased 
the  property  for  $1,550,  and  assigned  her 
bid  to  plaintiff,  who  agreed  to  convey  the 
property  to  her.  On  executing  such  con- 
veyance, plaintiff  took  from  defendant  a 
mortgage  for  $1,800.  The  amount  paid  by 
plaintiff  for  defendant  was  $1,550.  and  to 
Iker  $163.  The  consideration  named  in  the 
deed  to  plaintiff  was  $1,650,  and  in  the 
deed  to  defendant  $1,625.  Held,  in  an  ac- 
tion to  foreclose  the  mortgage,  that  the 
whole  transaction  was  usarfons  and  void, 
and  that  plaintiff  was  not  entitled  to  be 
subrogated  to  the  equitable  lien  for  the 

fturchase  money  paid  on  the  sale.— Terwil- 
iger  V.  Beecher.  11  N.  Y.  8.  884. 

Varianoe. 

See  PUadinff,  81. 

VENDOR  AND  VENBEB. 

8ee.  also,  Deed;  Frauds,  Statutt  of;  Fraud- 
vlent  Conveyances;  Sale;  Speeifie  Per- 
formance. 

Contract  not  enforceable,  see  Speeifie  Per- 
formanee,  1. 

Zmperfi»ot  tlUe — Beoovery  of  money 
paid. 

1.  Where  the  vendor's  title  Is  doubtful 
aa  to  a  portion  of  the  premises,  and  the 
doubt  is  aaffldent  to  render  the  title  un- 


merchantable, the  purchaser  shonld  iiot 
be  reonired  to  perform  tbe  contract,  and 
should  recover  back  money  paid  under  the 
contract  and  the  expenses  Incurred  in  tbe 
examination  of  the  title.— Porterfleld  v. 
Payne.  11  N.  Y.  a  81. 

Bona  fide  ptirohasen. 

3.  The  possession  of  land  by  one  claim- 
ing under  the  purchaser  at  a  sale  thereof 
on  execution  is  notice  of  his  claim  of  title 
and  interest  to  a  purchaser  from  a  devlaee 
of  a  grantee  of  the  execution  debtor. — 
Smith  V.  Reld,  11  N.  Y.  8.  789. 

8.  A  party,  acting  as  agent,  who  takes  a 
morUase  from  a  grantee  with  the  in  foima- 
tlon  before  him,  or  readily  attainable,  that 
a  third  person  was  then,  and  for  25  years 
had  been.  In  possession  of  the  premises,  or 
a  good  part  tnereof,  as  the  ostensible  own- 
er, receives  the  mortgage  for  his  principal, 
charged  with  all  tbe  equlUes  of  the  par- 
chaser.— Abbey  T.  Tsber.  11  N.T.  aM8. 

VENUE  IN  UIVJJLi  OAHTO 

Change  of  venue. 

1.  The  power  given  to  the  court  under 
Code  Civil  Proc.  N.  Y.  §  987,  to  change  tbe 
place  of  trial  to  the  proper  county  at  any 
time,  should  not  be  exercised  where  the  at- 
tempted defense  seems  to  have  been  put  in 
for  the  mere  purpose  of  delay. — ^Taylor  v. 
Smith,  11  N.  Y.  8.  99. 

2.  A  defendant  has  no  absolute  right  to 
an  order  changing  the  place  of  trial  to  the 

E roper  county,  where  he  has  failed  to  make 
is  motion  within  tbe  time  required  by 
Code  Civil  Proc.  N.  Y.  §  986.— Taylor  v. 
Smith,  11  N.  Y.  S.  39. 

8.  A  motion  hy  defendants  for  a  change 
of  venue  from  H.  county  to  O.  county  for 
convenience  of  witnesses  is  properly  de- 
nied, where  plaintiff  stipulates  that  she  re- 
lies solely  on  tbe  fact  that  she  is  a  bonafide 
holder  of  the  note  sued  on  for  value,  aud 
without  notice  of  the  equities  between  de- 
fendants and  the  payee,  and  that  she  will 
not  give  any  evidence  of  any  of  the  facts 
(relating  to  tbe  consideration  of  the  notej 
alleged  in  defendants'  answer.— Knn  t. 
Fish,  11  N.  Y.  S.  909. 

4.  Defendants  manufactured  and  deliv- 
ered to  plalntiS,  in  the  county  of  Erie,  a 
boiler  to  be  used  on  a  steam-boat  In  Mon- 
roe county,  nnder  an  agreement  that  tbe 
boiler  should  be  so  constructed  as  to  paas 
the  government  inspector's  test.  Tliistest 
was  made  in  Monroe  county,  and  the  boiler 
pronounced  defective.  Plaintiff  sued  for 
damages  In  Monroe  connty,  where  he  re- 
sided, alleging  that  tbe  boiler  had  been 
improperly  constructed.  Defendants  an- 
swered that  the  defect  was  caused  by  the 
misconduct  of  plaintiff's  employes  ia  tam 
perlug  with  the  boiler  after  Its  anriTid  la 


Digitized  by 


INDEX. 


1056 


Konroo  coantr,  itnd  before  the  teat  was 
made.  Held,  that  all  the  niatten  in  iasue 
arose  In  Uonroe  eoDQty,  and  tb#t  it  wat  er- 
ror to  change  the'Venne  from  that  county 
to  Erie  county;  the  number  of  witnesBBB 
on  each  side  heioir  about  equal.  Cobiatt, 
J.,  diasentlujr.— Eleinbana  T.  Wbitin&  11 
S.  Y.  a  618;  ^ 

Verdict. 

See  Criminal  law.  9;  Trial,  9-L 

VerlfloatioxL 

Of  plaadlng,  ua  PiMding.  SOL 

Voluntary  Payment. 

Waiver. 

Of  condltionfl  In  Insnrance  policy,  aee  In* 

turanee,  6,  7. 
Objections  on  appeal,  see  Appeal,  88,  40. 
 to  pleading,  see  Pleading,  8S-M. 

Warehousemen. 

Uabllibr  of  expreu  company,  sea  OSiir> 
'  tl. 


riere. 


See  Bate,  S. 


Warranty. 


WATKEtS  AND  WATBB- 
COUBSBS. 

Obstrnotlon  of  water-oouree. 

1.  A  town  la  liable  for  the  actof  itscom- 
misaloner  of  highways  in  obatructing  a 
-ditch  maintained  for  the  purpose  of  carry- 
ing off  the  anrface  water  of  a  creek,  where 
the  effect  of  such  obstruction  is  to  aet 
back  upon  the  land  of  plaintiff  some  of  ihe 
overflow  water  of  the  creek  which  would 
otherwise  have  passed  off  through  the 
ditch.—Aahberry  v.  Town  of  West  Sen- 
«ca,  n  N,  Y.  S.  806, 

What  Is  a  lake. 

2.  A  body  of  water  about  half  a  mile 
Jong  and  a  quarter  of  a  mile  wide  in  the 
"broadest  part,  fed  by  two  streams,  which 
has  no  current,  and  the  bed  of  which  is 
•haped  like  the  bowl  of  a  spoon,  with  a 
depth  of  16  feet  In  places,  and  a  alugglsh 
outlet,  4  feet  in  depth,  is  a  pond  or  lake,  aa 
-distinguished  from  a  stream  or  river.— 
Oouvernenr  t.  National  Ice  Co.,  11  K.  Y, 
S.87. 

Ways. 

6ea  Sighvajfa. 

Wife's  Separate  Estate. 
fiM  Hueband  and  Wife,  L 


WIZilA. 

Se6,  also.  SSxeeutore  and  Adminielraiore. 
Action  to  enforce  contract  to  make  wIU, 
set-oS,  see  Set-off  and  Counter-Claim»,it, 
Surrogatea'  records,  see  Iteeorde. 
Teatamentary  powers,  seo  Powere, 
Validity  of  bequest,  sea  Okaritiee. 

Validity — Snbfloription . 

1.  A  will  was  written  on  a  half  sheet  of 
paper  at  the  bottom  of  which  were  print- 
ed forms  for  the  signstare  and  attestation. 
Part  of  the  will  was  written  on  the  first 
page  of  the  paper,  and  at  the  end  of  such 
part  were  the  words,  "Carried  to  back  of 
the  will, "  in  parenthesis.  On  the  back  or 
second  page  of  the  paper,  in  parenthesiB, 
was  the  word  "Continued,"  after  which 
another  part  of  the  will  was  written.  At 
the  end  of  this  part  were  the  words,  "Slg- 
natore  on  face  of  the  will."  At  the  bot- 
tom of  the  first  page  of  the  paper  were  the 
clause  appointing  the  executor,  the  signa- 
ture, and  the  attestation.  Beld  asufQclent 
compliance  with  Rev.  St.  N.  Y.  (8th  Ed.) 
p.  8547,  g  40,  providing  that  a  will  "shall 
be  aubsmbed  by  the  testator  at  the  end  of 
tlie  will, "  and  that  the  attesting  witnesses 
shall  each  "(ign  his  name  as  a  witness  at 
the  end  of  the  will." — In  re  Conway's  '£»■ 
tate,  11  N.  Y.  8.  606. 

 Mutilation. 

S.  The  paper  offered  for  probate  was 
found  among  the  private  papers  of  dece- 
dent. It  then  showed  that  the  bottom  of 
the  first  page  had  been  cnt  otL  The  cut- 
ting was  ragged  and  uneven,  and  there 
was  no  concealment  of  the  fact  that  aome- 
thlng  had  been  written  on  the  following 
line.  The  paper  waa  so  folded  that  the 
subscribing  witnesaes  could  not  say  that  it 
had  been  mutilated  since  Its  exeontion. 
The  first  page  ended  with  a  perfect  Mn- 
tence,  and  the  second  page  began  with  one. 
Held,  that  the  cutting  was  done  before  the 
will  was  executed.— In  re  Homes'  Will,  11 
N.  Y.  8.  898. 

 Legacy  void  in  part. 

8.  A  legacy  which  ia  made  up  In  part  of 
principal,  and  In  part  of  iucome.  is  separa- 
ble, and  may  be  maintained  as  to  the  prin- 
cipal, although  void  as  to  the  Income.— In 
re  Hoyt's  Estate,  11  N.  Y.  S.  801. 

BeTooatton. 

4.  A  will  was  found  In  testatrix's  safe, 
carefully  preserved  among  tier  valuable 
papers,  with  the  original  signature  erased 
by  drawing  lines  over  It,  aod  ber  name 
carefully  rewritten  by  her  over  the  erasure. 
Held,  that  there  was  no  presumption  that 
the  erasure  was  made  animo  rmoeandi.  or 
that  the  restoration  was  done  after  the  exe- 
cution, and  that,  In  theabsenceof  proof  to 
that  effect,  the  court  would  admit  the  wiU 
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to  probata.— Ib  re  Wood's  Will.  11 N.  Y.  a 
167. 

iMBt  will — Use  of  copy. 

6.  The  will  of  plaintiff's  father,  whereby 
be  devised  IjIs  realty  to  his  children,  SQb- 
iect  to  the  life-eBtate  of  hU  widow,  was 
lost  after  probate.  The  copy  of  the  will 
Bet  ont  in  the  aurrogate'i  book  of  wills 
omitted  the  Dame  of  plaintiff  as  one  of  the 
beneflciaries,  while  the  will  recorded  ta  the 
county  clerk's  office  contained  his  name, 
with  those  of  the  other  children.  The  copy 
In  the  coanty  clerk's  office  bore  a  mark 
(lowing  that  It  had  been  compared  with 
the  original,  while  the  copy  in  Uie  book  of 
wills  did  not  No  reason  existed  for  the 
exclusion  of  plaintiff  from  hts  share  of  the 
estate.  Jleld,  that  there  was  a  preponder- 
ance of  evidence  that  plaintiff  was  named 
in  the  will.— Fetes  v.  Volmer,  11  N.  Y.  S. 

sea. 

Probate— Contraot  to  make  will. 

6u  Where  a  testator  makes  a  will  in  pnr- 
snance  of  a  contract  to  do  so,  and  after- 
wards makes  another  will  revoking  the 
first,  the  later  paper  will  be  admitted  to 
probate,  since  the  surrogate's  court  has  no 
Jurisdiction  to  deal  wiUi  contracts.  The 
remedy  of  the  beneficiaries  under  the  first 
win  is  by  salt  in  equity.— In  re  Oloucester's 
Estate.  11 K.  Y.  B.  899. 

Contest^Blsht  to  jury  triaL 

7.  The  decree  of  the  surrogate  refasing 
probate  to  a  will  was  founded  on  his  con- 
clusions of  fact  as  to  want  of  testamentary 
capacity  and  undue  Inftuence.  He!d  that, 
on  reversal  of  the  decree  for  error  In  such 
concluBiooB  a  trial  of  the  queations  of  fact 
by  a  jury  should  be  directed,  under  Code 
Civil  Proc.  N.  Y.  §  2688.  requiring  an  or- 
der forsuch  trial  to  bemade,  where  the  re- 
versal of  such  a  decree  is  founded  upon  a 
question  of  fact.— Van  Orman  v.  Van  Or- 
man,  11  N.  Y.  8.  981. 

Oonstmction. 

6.  Testator,  after  making  certain  be- 
quests, left  the  residue  of  bis  estate  equal- 
ly to  all  his  reiations  on  his  father's  Bide 
that  might  be  in  the  United  States,  and 
to  the  children  of  one  G.,  bat  he  express- 
ly "cut  off"  from  inberitance  of  any  of 
bis  property  the  wife  of  his  brother  J.,  or 
any  persou  related  to  her.  J.' died  after 
the  will  was  made.  Ue/d,  the  widow  and 
children  of  J.  could  not  recover  any  part 
of  testator's  estate  without  proving  intes- 
tacy, since  they  bad  been  expressly  cut  off. 
— Gallagher  v.  McKnight,  11  N.  Y.  8.  497. 

'  Description  of  property. 

9.  Testator  bequeathed  to  bis  wife  for 
life,  "the  use.  Interest,  and  income. "  of  his 
estate,  nart  of  which  consisted  of  bank- 
stock.  The  bank  afterwards  reduced  its 


capital  by  returning  to  the  stockholders 
half  of  It,  with  a  premium  of  40  per  cent, 
to  be  paid  out  of  the  surplus.  S€!d.  that 
the  40  per  cent  premium  returned  to  tes- 
tator's estate  was  "income,"  and  passed 
under  the  wHI  to  the  widow. — In  re  Wv> 
ren'B  Estate.  11  N.  Y.  8.  787. 

10.  Testator  directed  his  executors  to 
lease  his  real  estate,  and  to  deposit  the 
rents  in  a  savingB  bank,  in  order  to  create 
a  fund  to  pay  on  debts  against  the  same. 
He  also  gave  the  executors  power  to  sell 
the  real  estate.  If  they  should  deem  It  beat 
for  the  estate,  and  directed  them,  in  tho 
event  of  a  aale,  to  pay  all  debts  out  of  the 
proceeds,  the  resiaue  "to  be  deposited  as 
aforesaid:  *  *  •  and,  at  the  decease  of 
my  daughter  H.,  to  be  equally  divided  be- 
tween each  of  my  grandchildren  her  sur- 
viving. "  The  executors  sold  the  land,  and 
deposited  the  proceeds.  SeJd,  that  testa- 
tor intended  that  his  grandchildren  should 
take  the  principal  of  the  fund,  together 
with  accnmolated  income  thereof,  at  tbe 
death  of  H.— In  n  Boyt's  Estate,  11  N.  Y. 

a  901. 

 Natnre  of  estate. 

11.  Testator  devised  all  his  property  to 
his  wife,  "for  her  own  personal  benefit 
during  tbe  term  of  her  natural  life,  *  with 
remainder  to  bis  seven  children,  share  and 
share  alike.  He  empowered  his  executors 
to  sett  any  part  of  bis  real  estate,  with  the 
concurrence  of  the  wife.  The  last  clause 
of  the  will  provided  that  no  appraisement 
of  his  property  should  be  required  at  his 
death,  but  that  his  whole  property,  its 
management  and  use,  should  immediately 
vest  in  said  wife,  and  be  subject  to  her  ab- 
solute control  during  her  life-time,  without 
any  accounting  by  her.  Seld.  that  tbe 
wife  took  only  a  life-Interest  in  trust  for 
her  necessary  support:  and  that  tbe  last 
clause  of  the  will,  declaring  her  not  sub- 
ject to  any  accounting,  is  nugatory  and 
void,  because  against  tbe  policy  of  the  law, 
and  contrary  to  the  whole  context  of  tlie 
will.— In  re  Ollberf  s  Estate,  11  N.  T.  & 
743. 

 Perpetuities. 

12.  Testator  directed  his  ezecntors  to 
lease  his  real  estate,  and  to  deposit  tbe 
rents  In  a  savings  bank,  in  order  to  create 
a  fund  to  pay  ofl'debts  against  the  same. 
He  also  gave  the  ezecutora  power  to  sell 
the  real  estate,  if  Uiey  Aonld  deem  it  best 
for  the  estate,  and  directed  them.  In  the 
event  of  a  sale,  to  pay  all  debts  out  of  the 
proceeds,  the  residue  "to  be  deposited  as 
aforesaid;  *  *  *  and,  at  the  decease  of 
my  daughter  H.,  to  be  equally  divided  be- 
tween each  of  my  grandcbiloren  her  sur- 
viving. *  The  executors  sold  the  land,  and 
deposited  the  proceeds.  Meld,  that  such 
provision  was  void  as  to  the  Income,  under 
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8  Ber.  81.  N.  T.  p.  87.  aul  vn*  8357. 
g  8.  wfaicli  proTide  thst  the  tncoms  of  lud 
or  penoiuJ  propeHv  mi^  b«  accumalatad 
for  the  benefit  of  nuDora  for  a  period  not 
exceeding  their  minority,  a*  H.  might  out- 
live tha  period  of  the  grandehUdren's  mi- 
nority.—£a  re  Beyf  ■  Eitate,  11  N.  Y.  & 
901. 

Bights  of  dsTiseea  and  legat«M. 

15.  A  direction,  la  the  decree  of  a  sur- 
rogate on  petitions  by  lenteea  for  allow- 
ances out  of  the  estate,  that  referee's  and 
stenographer's  fees  be  paid  out  of  the  prin- 
cipal of  uie  estate,  ahonid  not  extend  to  a 
part  of  Ute  estate  devoted  to  the  creation 
of  a  trust  for  the  petltloiMie»  »nd  nnallen- 
able  daring  their  livea.— b  n  l^en'  Bi- 
tate,  11  N.  T.  8.  648. 

14.  A  legacy  to  •  wife.  ■K|■^s^^y  giTeo 
in  lien  •t  dower.  Md  w  dlambotive 
share  of  testator's  peraesal  a^te.  did  aot 
^Te  the  eflaet  to  canoal  a  claim  /ormoaay 
belon^Sg  to  her  in  the  h«nda  of  her  de- 
ceasM  haabaod.  them  Aieiac  nothing  La 
the  laagnace  of  the  wU)  to  indicate  such 
an  intaktkm  oo  the  part  ci  testator.  — 
SheldoB    BheldoB,  U  N.  T.  B.  477. 

1$.  A  will  gave  oaa-touth  of  teatator's 
residuary  estate  to  his  executors  in  truat  to 
apply  the  rente  and  profita  io  the  ose  of 
Us  oaoghtcr  11.  daringher  natural  life,  and 
apon  her  Amib  to  ccwTej  and  pay  the  same 
to  her  lawful  iaaaa,  Th«i  flowed  aimtlar 
proviaiou  for  three  «th«r4aiiriitan  of  tea- 
tator.  In  Ifae  oext  elanse  the  executors 
were  authorised  to  permit  aay  part  of  the 
estate  to  'OOBtioao  in  the  saoie  state  of  in- 
vestment as  it  was  at  teatator's  death,  and 
lh«jr  were  also  eaapowarad  at  tbair  dlacra- 
tion,  "from  ttoia  to  tlme^  or  at  any  time  or 
timea.  to  aeU  wid  dlapoaa  of  Um  whole  or 
any  part  or  puta  at  the  testator's  estate, 
both  real  ana  pwsonal "  and.  "In  the  oean 
time,*  the  executors  were  to  oolleot  the 
renta  of  the  entire  estate.  Held,  that  upon 
the  death  of  M.  her  children  took  the  dot- I 
pvt  of  her  fourth  part  aC  the  residne.  sub-j 
ject  to  the  general  power  in  trust,  and 
that  this  perwer  did  not  oeaae  «n  her  death, 
bat  was  a  general  poww  embmcing  the 
whole  estate,  and  to  be  exerdeed  until  aj 
4nal  partition  of  the  estate  was  made.— 
Cusack  V.  Tweedy.  11 N.  T.  S.  16. 

Omxigm  on  land. 

16.  Where  a  legacy,  which  is  obargad  oo 
land  devised  by  a  preceding  ctaoae  of  the 
wiU,  lapaea  by  the  aeaUi  of  the  legatee  dur- 
ing thoiifestiBM  of  thwteatator.  the  devisee 
tajtes  the  land  free-xrom  the  i^arge  of  the 
hgusy.—ln  re  SnUth's  JCatate,  UN.  T.  a. 

17.  After,  i^vidlng  lor  debts,  funeral 
oxpenaes.  etc,  testatrix  beQueatbed  $1,800 
to  her«iiter.  6bo  cave  the  residue  of  her 
estate,  "both  real  and  personal,"  tn  • 
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hrotber.  a  sister,  and  a  nephew.  In  aqnal 
shares.  Testatrix  was  unmarried,  and  over 
60  years  old  when  the  will  was  made,  bad 
then  resided  7  years  with  her  sister,  and 
continued  to  live  with  her  until  her  death, 
11  years  later,  paying  only  $100  »  year  for 
board.  At  the  date  of  the  will  the  property 
of  testatrix  consisted  solely  of  personalty 
of  theTalueof$S.OOO.  Before  her  death  she 
invested  all  her  money  in  land.  The  broth- 
er and  sister  named  Is  the  residuary  danse 
died  In  her  life-time.  Beld.  that  the  legaw 
was  a  charge  upon  the  real  oatater-JIomi 
V.  SloUay.ll  N.  7.  &  tfS. 

«»-Iittefart  on  legutog. 

18.  Ixoept  In  some  pecnUar  owes.  lagn* 
clea  only  draw  Interest  from  (he  time  thay 
become  due  and  payable,  which  is,  in  cases 
where  no  time  la  fixed  for  payment,  one 
year  after  granting  of  letters  testamenta^. 
FoUowing  Thorn  v.  Gamw.  118  K.  T.  808. 
31N,£.f40.  Reveralng6ir.T.i.SL-Jli 
re  WaUace's  Satate,  11  If.  T.  6.  80;  |n  n 
McGowu,  Id. 

— —  Bights  of  nftnr-bortt  hdn. 

Ml  TeeUtordied  unmarried  la  IMS,  leav- 
ing three  slston  and  their  chBdrea  his 
helro  at  law,  and  a  will  wheioby  he  devised 
eeitain  real  eetate  to  B.  for  Ufa,  and  after 
her  death  to  J.  for  Ute.  and  after  hia  doath 
to  the  iKwfnl  (sane  of  B.  Aon  living.  In  the 
sane  proportion  aathoy  would  inherit  from 
her  under  the  lawa  or  New  Torfc,  If  she 
and  they  were  dtlcens  nf  that  state.  £. 
was  a  eMaen  of  New  Ytk,  but  in  1880  had 
married  J.,  a  British  subloct.  and  all  their 
children  wore  bom  in  Canada,  in  a  salt 
to  construe  the  will,  to  which  B.  and  J.  nnd 
their  children  then  bom  were  paitiaa.  It 
was  haU  that  the  children  of  J.  and  B.,  be- 
ing aliens  at  C's  death,  could  not  take  Uia 
renaladar,  which  rested  In  the  heirs  at  law. 
Upon  the  atrength  of  this  decree  some  of 
the  heirs  atlaw  brou|ftt  an  action  of  parti- 
tion against  B-  and  tho  otaer  halra,  Uk 
none  of  B.'s  chfldran  were  mad^  partlsa. 
The  «on>mlsdoaera'  report  waa  oonflnnea, 
but  no  decree  utf  red-  In  Hay>  1^.  the 
ataU,  by  Lavs  IT.  T.  1887. «.  aiO,  raieaaed 
Its  inteiseat  in  the  property  devised  In  favor 
of  B.'s  children.  In  June,  1887.  the  four 
children  of  B.  bom  btfore  testator's  death 
quitclaimed  their  Interest  in  the  property 
to  her  four  children  bom  after  that  evenL 
In  1388,  upon  proof  that  no  final  decree 
had  been  entered  in  the  partition  auit,  B. 
and  her  children  bora  after  testator's  death 
were  allowed  to  bring  a  cross-action 
agiUnst  all  the  parties  to  the  partitiooi  salt 
to  determine  wfaettier  the  remmnder  in  the 
property  passed  as  dedded  In  the  constrac- 
tion  suit,  and  a  decree  waa  aabaeqiiant^ 
entered  adjodglng  that  the  remainder  be- 
longed to  too  tauta  <rf  B.  bora  sabaoq«nt 
toa'adaath.  Atf,  na  amri  tba  dam 
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Id  the  constTuctfon  auit  having  no  applica- 
tion to  the  subsequently  born  chUdrea, 
whoie  rights  were  to  be  aetermlned  under 
the  will  and  the  law  as  It  itood  when  they 
appeared  as  claimants.— Van  Courtland  t. 
Nevert,  11  N.  Y.  &  148;  UcOIllls  t.  Van 
Courtland,  Id. 

Contract  to  make  vill— Enfbroement 
20.  An  action  to  recover  the  entire  estate 
left  by  a  decedent,  under  a  contract  by 
which  decedent  afrreed  to  leave  all  his 
property  to  plaintiff,  affects  the  distribu- 
tion of  the  estate,  but  not  the  administra- 
tion.  and  the  heirs  and  qezt  of  kin.  and  not 
the  administratrix,  are  the  real  parties  in  in- 
terest against  whom  It  sbonld  be  brought. 
-WilUun.!  T.  WlUlams.  11 N.  T.  a  m 


WTCNBSa 

See,  also,  Jitidmes. 

Privilege,  service  of  sommong,  tea  WriU, 

1-6. 

QompeteAoy  of  wiffes 

1.  OodeCivilProcN.  Y.$881.asnDend- 
ed  in  1887,  permitting  elUier  the  hasband 
ar  the  wife  to  become  a  witness  in  an  ao- 
tionr  bnoufbt  by  the  other  to  procure  a  di- 
vorce on .  the  ground  of  adultery,  for  the 
purpose  of  dlBproring  the  charge  of  adul- 
tery,: does  not  limit  the  party  to  a  bare 
denial  of  the  Charge,  and  he  or  she  may 
testify  to  any  facta  tendins  to  disprove 
the  facts  lulvanced  to  support  the  charge, 
or  to  a^d  the  inferences  to  be  drawn 
therefrom. -r-Steffens  v.  SteflenB,  11 N.  Y. 

P^Tileged  commnnioatlonfl.  i 
?.  The  attorney  who  drew  a  deed  €y 
which  a  wife  sold  her  separate  estate,  the 
money  from  which  was  alleged  to  have 
been  given  .to  testator,  ber  husband,  to  In- 
vest for  htir  use,  testified  to  a  declaration 
by  testator,  at  the  time  the  deed  was  drawn, 
made  in  the  presence  of  pfalntitF,  and  re- 
lating tp  the  &Sreement  for  the  Investment 
of  the  money.  Btttl;  that  the  testimony 
was  Bot  withm  the  exclusion  of  Code  Oivu 
Proc  K.  Y.  ^  88S,  forbidding  an  attorney 
to  disclose  a  communlcatton  made  by  his 
client  to  htm'  in  the  course  of  his  tn-ofes- 
slonal  employment. — Sheldon  v.  Bbeldon. 
UN.  T.  ft  477. 

8.  Upon  issues  as  to  testamentary  capac- 
ity and  undue  influence,  the  opinion  of 
the  physician  attending  testator,  derived 
from  ohservations  while  so  acting,  as  to 
whether  testator  "could  correctly  and  in- 
telligently comprehend'  the  nature  and 
coDdition  and  value  of  his  property."  is 
inadmissible,  under  Code  Civil  Prop.'N.  T. 
g  684,  providing  that  a  physician  "shall 
not  be  alldwed  to  disclose  any  Information 
which  be'acqnired  In  attencilng  a  patient 


Id  a  professional  capacity,  and  which  wu 
necessary  to  enable  him  to  act  in  that  capac- 
ity. *— Van  Onnan    Van  Orman,  11  JL  T. 

a  081.* 

Tranaaottons  with  decedent. 

4.  A.  party  la  a  cooipetent  witness  nnder 
Code  Civil  Proc  N.  Y.  §  839.  when  she  it 
not  examined  in  her  own  behalf,  and  It 
not  intareated  In  the  mbleotnpoii  whi^ 
she  tettifiet.— Eelsey  v.  Gooley,  11  N.  Y. 
a  745. 

6.  Defendant's  husband  was  a  competent 
witness  to  prove  that  the  consideration  of 
a  mortgage  given  by  defendant  was  a  gam- 
bling debt  of  the  husband,  although  the 
mortgagee  had  died  before  init.— Luetch* 
ford  TTLonl.  11 N.  Y.  a 

Bxstnlnatlon.  ' 

8.  On  the  ezamfnatkm  of  a  wftneit.  Ut 
awom  statements  on  an  examination  sup- 

Elementaiy  to  execution  were  brought  to 
it  attention,  and  he  was  asked  if  they 
were  true,  and,  so  far  as  they  were  tmpw- 
tant  or  material,  he  testified  that  they  were 
true.  Mtld,  that  this  was  not  improper,  as 
tuch  former  teitimony  was  not  itself  given 
in  evidence. — Grossman  v.  Walters,  11  N. 
Y.  a  471. 

7.  In  replevin  for  goods  alleged  to  have 
been  procured  by  W. ,  defendant's  assignor, 
with  intent  not  to  pay  for  them.  It  ap- 
peared that  within  two  months  of  hit  as- 
signment W..  who  wu  then  iBsolvent, 
wrote  plaintiffs  that  no  one  had  any  ipe- 
clal  clHiin  upon  him;  that  he  was  good  be- 
yond question.  Upon  direct  examination, 
W.  testified  to  facts  designed  to  acquit  him 
of  any  imputation  of  fraud,  fftld,  that  il 
wat  proper  to  ask  blm.  oa  «oss  examina- 
tion, whether,  when  he  wrote  the  letter,  he 
intended  that  plaintiffs  should  undezttand 
that  he  was  financially  responribla. — Dob- 
son  v.  Warner,  11  N.  Y.  a  TSa 

WBTTS. 


See.  alto.  AJtbuhmmL  Otrttorari:  ^„,,.- 
»oh;  Ji^Mdon;  Jbtudamm;  Quo  Wiar- 
ranto;  utpUcm. 

Berrioe  of  mmmcnu — FBMlq^  of 
witness. 

1.  Defendant,  who  had  resided  In  Kew 
York  uhUl  1868,  in  that  year  establlahed  a 
residence  in  Oiba,  and  for  niaiv  yaartoon- 
tlnuQd  to  reside '  there,  ud  afmwards  la 
other  foreign  coontilea  Having  cone  to 
New  York  for  the  purpose  of  giving  testi 
mooy  as  a  witness  in  an  action  pending 
there,  a  summons  was  served  on  him. 
HtlA,  that  the  service  should  be  tet  aside, 
though  he  still  darned  to  be  a  dtiuB  of 
New^ork.— HoIIaader  t.  HtU,  11 K.  Y.  & 
6S1. 
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S.  Amotion  toiet uldenrrleaof  asnm- 
moiiB.  on  tbe  groood  that  Buch  service  wai 
made  on  defendant  while  in  attendance  ai 
witness  in  a  legislative  iarestigation,  will 
aot  be  denied  for  laches  where  it  is  made 
before  the  time  to  appear  and  answer  the 
■ummooB  haa  expired.  Thorp  t.  Adams. 
II  N.  T.  a  470,  followed.— Lederer  ▼.  Ad- 
ama,  11  N.  T.  S.  481. 

8.  Defendant  came  from  another  state, 
where  he  had  lived  for  some  veara,  to  New 
York,  to  testify  before  a  committee  of  tbe 
legislature.  Immediately  after  giving  his 
eTidence,  a  summons  was  served  on  mm. 
Held,  that  the  service  mutt  be  set  aside, 
even  though  defendant's  domicile  wu  in 
New  York,  and  he  was  a  resident  of  snch 
other  state  for  the  time  being  only.  Hav- 
ing come  expressly  for  the  mirpoae  of  be- 
ing a  witness,  he  was  entitled  to  retorn 
without  molestation  when  that  object  was 
accomplished.  Following  Matthews  v. 
Tufts.  §7  N.  Y.  568.— Thorp  v.  Adams,  11 N. 
T.  8.  41:  Id.  47d. 

 On  oorporatioiu. 

4.  The  board  of  directors  of  a  domestic 
corporation  organized  under  Laws  N.  Y. 
187&  o.  011,  passed  a  resolution  to  transfer 
all  its  proper^  to  the  stockholders,  who 
then  snrrendered  their  stock.  There  were 
DO  formal  resignation^  by  the  directors, 
but  tbe  president  declared  at  the  close  of 
tbe  meeting  that  there  were  no  longer  any 
directors  or  stockholders,  and  "we  Iwve 
forever  disBolved.*  No  further  meeting  or 
elecUon  was  held.  Beld,  that  the  directors 
continued  in  their  offlcial  capacity,  and 
tbat  process  against  the  corporation  could 
>roperl7  be  served  od  them,  under  Uode 
"  nFhM.K.Y.8481.anthorlBliigMrTtoe 


on  a  director. — Camairhan  v.  Exporters'  A; 

Producers'  Oil  Co.,  11  N.  Y.  a  172. 

6.  Code  Civil  Proc.  N.  Y.  g  810,  subd.  1, 
gives  the  city  court  of  New  York  Jurisdic- 
tion of  actions  utainat  foreign  corpora- 
tions. Laws  N.  Y.  1884,  p.  m.  g  1.  pro- 
vides tbat  the  summons  in  an  action  against 
a  foreign  insurance  company  shall  be 
served  on  the  superintendent  of  insurance. 
Seld,  that  the  summons  in  an  action  against 
a  foreign  insurance  company,  brought  in 
tbe  city  court  of  New  York,  maybe  served 
on  the  superintendent  of  ineurance  at  his 
office  in  the  city  of  Albany,  though  no  ex- 
press provision  Is  made  for  the  servloe 
without  the  city  of  New  York  of  a  sum- 
mons issued  from  the  city  court — People 
V.  Justices  of  the  Olty  Court.  11  N.  Y.  S.  778. 

Publioatdon. 

6.  Code  Civil  Proo.  N.  Y.  g  440,  provides 
that  an  order  for  the  service  of  summons 
by  publication  must  direct  service  on  de* 
feodant "  to  be  made  by  publication  In  two 
newspapers,  *  *  *  or  at  the  option  of 
tbe  plamtiS  by  service  of  the  summona, 
and  of  a  copy  of  the  complaint  and  order, 
without  the  state,  upon  the  defendant  per- 
sonally. *  *  *  It  must  also  contain 
either  a  direction  that,  bn  or  before  the 
day  of  the  first  pubUcuition,  the  plaintiff 
deposit  In  a  spedfled  post-office  •  •  * 
copies  of  the  summons,  complaint,  and  or- 
der. *  *  *  or  a  statement  that  the  judge 
*  *  *  dispenses  with  the  deposit  of  any 
papera.  *  in  the  post-offlea.  Setd,  tbat  the 
order  for  publloation  need  not  cont^n  the 
provision  as  to  mailing,  where  ptaintlft  In* 
tends  to  serve  the  summons  personally 
without  the  state,  but  not  to  publish  It.— 
EaiwedT  t.  Arthur.  U  H.  Y.  &  QO. 
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